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Subordinate Legislation Committee 
 

Tobacco and Primary Medical Services (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

Introduction  

1. At its meetings on 28 April1, 19 May2 and 2 June3 2008 the Subordinate 
Legislation Committee considered the delegated powers provisions in the Tobacco 
and Primary Medical Services (Scotland) Bill at Stage 1.  The Committee submits 
this report to the Health and Sport Committee as the lead committee for the Bill 
under Rule 9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.4  

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the 
Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 1(2)(c), 1(3)(b) and 
1(4), 4(4)(c), 5(5), 8(2)(d), 27(3), 30 (new section 17CA(5) and (6)), 30 (new 
section 17CA(7)), 31 (new section 17L(5) and (6)), 31 (new section 17L(7)), 34(1), 
35(3); schedule 1, paragraph 11(1)(a) and (c); schedule 1, paragraphs 10 and  
11(1)(b). 

                                            
1 Official Report 28 April 
2 Official Report 19 May 
3 Official Report 2 June 
4 Delegated Powers Memorandum 
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Section 2 – Power to provide whether a display which amounts to an 
advertisement is to be subject to enforcement under the Bill or under the 
Tobacco and Advertising and Promotion Act 2002 

6. The power in section 2 provides for regulations to determine which 
enforcement regime is to apply when a display of tobacco products or smoking 
products may also amount to an advertisement in terms of the Tobacco 
Advertising and Promotion Act 2002 (‘the 2002 Act’).   

7. The Committee asked the Scottish Government to explain the justification for 
the use of negative procedure when the exercise of the power and choice of 
regulatory regime impacts on the level of penalties applicable.  In doing so the 
Committee pointed out that a similar power in the Tobacco Advertising and 
Promotion Act 2002 is subject to affirmative procedure. 

 
8. The Scottish Government responded that regulations which may be made 
under section 8 of the 2002 Act can have a much wider scope than regulations 
under section 2. The exercise of the power at section 2 determines which 
enforcement regime is to be applied.  However, the enforcement regimes 
themselves and the maximum penalties under the respective regimes, are not 
affected. 

9. The Committee is satisfied with the explanation given on this point. 

10. The Committee therefore finds the proposed power acceptable in 
principle and that it is subject to negative resolution procedure.  

Section 3(1) – requirements in relation to display of prices 

11. The power in section 3(1) enables regulations to be made with respect to the 
display of prices of tobacco products or smoking related products. Section 3(3) 
provides that breach of a prohibition or requirement contained in the regulations 
will constitute an offence. The maximum penalty is fixed by section 3(4). The 
Scottish Government’s Delegated Powers Memorandum (‘DPM’) states that 
section 3(1) replicates the regulation making power in section 8 of the 2002 Act  
which is subject to affirmative procedure.  

12. The Scottish Government was asked why it considered that negative 
procedure is appropriate given the nature of this power and that regulations under 
section 8 of the 2002 Act are subject to affirmative procedure. 

13. The Scottish Government responded that section 3(1) is not equivalent to 
section 8 of the 2002 Act, but is much reduced in scope since it relates to displays 
of prices of tobacco products, not to displays of the products themselves.  In that 
context, the Committee accepts that the power under section 3(1) is more 
restricted than the power under section 8(1) of the 2002 Act  

14. The Committee therefore considers that the proposed power is 
acceptable in principle and that it is subject to negative resolution 
procedure. 
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Section 8(2)(e) – form and manner of application for registration 

15. Section 8(2)(e) provides that an application for registration in the Register of 
tobacco retailers must be made in such form and manner as is determined by the 
Scottish Ministers.  For an application to be granted, these ‘form and manner’ 
requirements must be met. However, the Committee considered that it is not clear 
what provision will be made for publishing or otherwise publicising the ‘form and 
manner’ in which an application is to be made or how people can find out.  The 
Committee asked the Scottish Government how the form and manner of an 
application would be publicised. 

16. The Scottish Government response states that the essential requirements as 
to the contents of an application will be contained in the Act and in information 
prescribed in regulations. In addition, the Scottish Government confirmed that it 
will produce information on how to make an application for registration on the 
Scottish Government website and in other guidance and publicity material.  The 
Committee assumes that this information would include information on the form 
and manner.  

17. The Committee notes that this approach means that while section 8(2)(e) 
requires compliance with a ‘form and manner’ to be determined by Scottish 
Ministers, the form and manner is not itself specified by any subordinate (or other) 
legislation. While this appeared to the Committee to be an inconsistent approach, 
on balance the Committee is content with what is proposed. 

18. The Committee considers that the proposed power is acceptable in 
principle and that no procedure is appropriate.  

Section 17 – power to modify for application to vehicles/ vessels 

19. Section 17 provides that the Scottish Ministers may by regulations provide for 
the registration regime for tobacco retailers established by Chapter 2 to apply to 
vessels, vehicles and other movable structures, subject to such modifications as 
the Scottish Ministers consider necessary or expedient.   

20. The Committee considered that this power is potentially very wide and the 
Scottish Government was therefore asked whether it would be possible to specify 
and restrict the nature, scope and extent of ‘modifications’ which may be provided 
for in regulations under this section. The Committee also asked why negative 
procedure was considered to provide an adequate level of parliamentary control, 
given that it appears that the power could be used to make alternative provision in 
relation to significant matters such as offences and sentencing.  

21. The Scottish Government response does not accept that the power is broad 
or unrestricted. It states that the power only allows the Scottish Ministers to make 
modifications where it is necessary or expedient to make the existing law apply 
effectively to movable structures. However, there is no qualification or limitation in 
these terms or to that effect in the section as it appears in the Bill.     

22. The Committee accepts that Scottish Ministers will have to be able to give 
reasons in support of their view that what is provided for in the regulations in due 
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course is necessary or expedient.  However, the Committee does not agree with 
the view expressed in the response that the existing law has to be applied (in so 
far as modified with respect to vehicles etc.) within strict parameters.  
‘Modifications’ could include additional provision or exemptions from provisions of 
Chapter 2 which would otherwise apply.  The modifications could relate to 
offences and to sentencing.   

23. The Committee remains of the view that the power is expressed in much 
broader terms than are required for the purpose of ‘fine tuning’ the regulatory 
framework established by the Bill for vehicles, vessels and movable structures.  

24. The Committee considers that, if the intention is that the necessity or 
expediency should be for (and restricted to) the purpose of making the existing law 
apply effectively to movable structures, the section should be amended to make 
that clear.  If an amendment to that effect was made, it would address the 
Committee’s concerns with respect to the scope of the power. 

25. On the issue of procedure, the Committee does not consider that adequate 
justification for negative procedure has been given and is not satisfied, given the 
potential scope and significance of modifications which may be made in exercise 
of the power, that negative procedure provides adequate scrutiny of the power as 
presently drafted.   

26. The Committee considers that the power under section 17 to modify 
Chapter 2 of the Bill in its application to vessels, vehicles and movable 
structures appears, as presently drafted, too wide in scope but having 
regard to the Scottish Government response the Committee recommends 
that the Scottish Government bring forward an amendment to make it clear 
that the power is to be applied only where it is necessary or expedient to 
make the existing law in Chapter 2 apply effectively to movable structures.  

27. The Committee also recommends to the lead committee that, if the 
Scottish Government does not bring forward an amendment to make it clear 
that the power is to be applied only where it is necessary or expedient to 
make the existing law in Chapter 2 apply effectively to movable structures, 
affirmative rather than negative procedure would be appropriate to provide 
adequate scrutiny.  

Section 30 – (section 17C arrangements – persons with whom agreements 
can be made  

28. Section 2C of the National Health Service (Scotland) Act 1978 (“the 1978 
Act”) places an obligation on Health Boards to provide or secure the provision of 
primary medical services in respect of their area, to the extent they consider is 
necessary to meet all reasonable requirements.  The 1978 Act provides 2 specific 
options for Health Boards to enter into arrangements to secure the provision of 
primary medical services. Those are either an agreement under section 17C, or a 
general medical service (“GMS”) contract under section 17J.  Health Boards can 
also use the power in section 2C(2), to make such arrangements to secure the 
provision of primary medical services as they think fit, including making contractual 
arrangements with any person.    
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29. Section 30 of this Bill inserts a new section 17CA into the 1978 Act. This sets 
out a more restricted and simplified (to some degree) list of persons or bodies with 
whom a Health Board may make an agreement under section 17C, for the 
provision of primary medical services.   

30. Section 17CA(1) provides that a Health Board may make such an agreement 
“subject to such conditions as may be prescribed”. The conditions are to be 
prescribed by regulations under negative procedure.  (With a few exceptions, 
regulations under the 1978 Act are generally by way of negative procedure.)  

31. The Committee asked the Scottish Government whether the effect of the 
power in section 17CA(1) is to permit the general prescription of conditions before 
a Health Board can make a section 17C agreement for the provision of primary 
medical services, rather than simply a power to prescribe criteria for eligibility to 
perform such service; and whether this was the intention. The Committee noted 
that the purpose of the power described in the delegated powers memorandum 
referred only to the issue of eligibility.  

32. The Committee also asked what this new power added to existing powers in 
the 1978 Act which can impose conditions5 to be satisfied by persons performing 
primary medical services (in accordance with section 17C arrangements.) 

33. The Scottish Government replied that the intention is to bring the powers to 
prescribe conditions in relation to section 17CA(1) agreements broadly into line 
with those currently in section 17L(1) of the 1978 Act (in relation to general 
medical services contracts).  

34. The effect of the power in section 17CA(1) therefore is to permit the general 
prescription of conditions before a Health Board can make a section 17C 
agreement (with a contractor/provider) for the provision of primary medical 
services, rather than simply a power to prescribe additional criteria for eligibility to 
perform such service. The Committee understands that the proposed power in 
section 17CA(1) is different from that currently set out in section 17E(3) of the 
1978 Act, since; 

• section 17CA concerns the powers to impose conditions by which a Health 
Board may make a section 17C agreement for primary medical services with 
the contractor/provider;  

• section 17E includes powers to generally impose conditions in relation to the 
performers/practitioners of the primary medical services.      

35. Section 17E(3)(ca) also already provides that regulations may impose 
conditions (including conditions as to qualifications and experience) to be satisfied 
by persons performing primary medical care services in accordance with section 
17C arrangements.   

36. The Committee accordingly considers that the Government response clarified 
the position in relation to the proposed powers.  

                                            
5 These conditions include qualifications and experience. 
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37. Following this explanation, the Committee considers that the powers in 
section 30 (inserting new section 17CA(1) of the 1978 Act) are acceptable in 
principle, and that it is appropriate that they are subject to negative 
procedure.  

38. The Committee also draws the correspondence with the Scottish 
Government to the attention of the lead committee as  a useful further 
explanation of the provisions in the National Health Service (Scotland) Act 
1978 as amended, and clarification of the proposed use and scope of these 
delegated powers. 

Section 31 – Eligibility to be a contractor under the general medical services 
contract 

39. This power is similar to that at section 17CA(1), but it permits Ministers to 
prescribe conditions in relation to general medical services contracts under the 
1978 Act, rather than section 17C agreements.   

40. Section 31 of the Bill inserts a replacement section 17L into the 1978 Act.  
Very similarly to the power in section 17CA(1), section 17L(1) provides that a 
Health Board may enter into a general medical services contract “subject to such 
conditions as may be prescribed”. 

41. The Committee again asked the Scottish Government whether the effect of 
the power in the new section 17L(1) is to permit the general prescription of 
conditions before a Health Board can make a general medical services contract 
with a contractor (which is the current position in section 17L), rather than simply 
to impose conditions as to eligibility; whether that is the intended effect of this 
power; and whether there is any intention to prescribe further conditions beyond 
those relating to eligibility. The Committee noted that the purpose of the power 
described in the delegated powers memorandum referred only to the issue of 
eligibility.  

42. The Scottish Government’s response states that the effect of the power in the 
new section 17L(1) is the same as in the current section 17L(1), that is to permit 
the general prescription of conditions before a Health Board can make a general 
medical services contract with a contractor, and not simply to impose conditions as 
to eligibility.  Core eligibility criteria are set out in the new section 17L and it is 
intended that this power will be used (as is the current power) to prescribe 
additional conditions as to eligibility.  

43. Following this explanation the Committee finds the power acceptable in 
principle and that it is subject to negative procedure.  

Schedule 1 –paragraph 3 –time after which fixed penalty may not be given 

44. The Committee considered oral evidence on this power and other powers 
related to the fixed penalty regime at its meeting on 2 June. Paragraph 3 gives the 
Scottish Ministers power to prescribe a period of time following the commission of 
the offence to which the penalty relates after which a fixed penalty notice cannot 
be issued.  There was no clear indication in the DPM why:  
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• the time after which a fixed penalty notice may not be given was not specified 
on the face of the Bill,  

• there should be any need to amend this from time to time; and  

•  why such a time limit is required.   

45. During the evidence session Scottish Government officials explained that  it 
was not appropriate that a notice be served months or years after an offence.  It 
was for the Scottish Ministers to determine beyond what period a fixed penalty 
notice should not be issued.  There was a need for flexibility in the light of 
experience, hence the provision for the power to be exercised by subordinate 
legislation.  A seven day time limit was in contemplation, a period which the 
Scottish Government considered to be reasonable.  There was a similar provision 
in the Smoking, Health and Social Care (Scotland) Act 2005 (‘the 2005 Act’) for 
which a seven day period applied. 

46. The Committee agrees that it may not be appropriate to serve a notice 
months or years after the offence and that it may accordingly be appropriate to 
have a time limit beyond which a fixed penalty notice may not be issued.  The 
Committee also accepts that it may be necessary or appropriate, in the light of a 
change in circumstances or operational experience, to change that limit.   

47. However, the Committee remains of the view that the exercise of this power 
is of some significance since it defines the point at which civil penalties are no 
longer available as an alternative and only criminal sanction is possible.   

48. The Committee does not share the Scottish Government’s view as expressed 
in the DPM that the power in paragraph 3 (and the other connected powers in 
schedule 1) are essentially administrative matters.  These powers are extensive 
and open-ended.  They have the potential to significantly alter key elements of the 
fixed penalty regime.  In addition, the Committee remains of the view that the 
exercise of these powers may have significant and adverse effect on individuals.    

49. During the evidence session, the Scottish Government made serveral 
references to provisions in the Smoking, Health and Social Care (Scotland) Act 
2005. The Committee notes that the 2005 Act stipulates affirmative procedure for 
similar regulations. No clear justification has been given for the reduction in the 
level of scrutiny from that adopted in the 2005 Act.   

50. The Committee therefore reports to the lead committee and the 
Parliament, that, given that the power to set the time after which a fixed 
penalty may not be given is of importance in the context of the operation of 
the scheme and enforcement more generally, and that the power is not 
subject to any fixed limits within which it may be exercised, the power 
should be subject to affirmative procedure. 
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Schedule 1 – paragraph 4- power to prescribe the amount of fixed penalty 
and the discounted amount 

51. Paragraph 4 of schedule 1 gives the Scottish Ministers power to prescribe 
the amount of the fixed penalty and also the discounted amount.  While there may 
need to be flexibility to reflect changes in criminal justice fine policy and to which 
civil sanctions may be linked, the Committee would normally have expected the 
amount, or the maximum amount, of the fixed penalty to be set on the face of the 
Bill, as has been done with respect to conviction of an offence.  The Committee 
noted  that the proposed power would allow the penalty to be set at any level. 

52. In evidence officials stated that a variety of approaches had been adopted 
with respect to the setting of maximum penalties in fixed penalty regimes.  Some 
acts set out the maximum, others do not. The Scottish Government emphasised 
the need for flexibility.  The approach in this Bill was chosen for that reason.  The 
Scottish Government had not yet set a figure for the maximum penalty and more 
consultation would be required before a decision could be made.  There was no 
reference point against which the level of fixed penalty could be determined, but 
the penalty would have to be proportionate to the maximum fine of £2,500 on 
conviction. 

53. The Committee appreciates that a fixed penalty regime may have to provide 
for flexibility in certain respects.  However, the Committee considered that it would 
be feasible for the maximum penalty (within which Ministers could have a 
discretion to fix a maximum amount from time to time) to be specified on the face 
of the Bill, either by the specification of a particular sum, or by reference to a 
percentage of the maximum penalty for offences. The maximum level of penalty is 
a significant matter whether it arises in the context of a civil or criminal 
enforcement regime.  The Committee noted that there are a variety of approaches  
under different fixed penalty regimes.  The Committee considers that Parliament 
should have an appropriate level of control over how any maximum was set. 

54. The Committee reports to the lead committee and the Parliament that it 
considers the prescribing of maximum penalties which can be imposed for  
contravention of the law is a significant and important matter, whether it 
arises in the context of a civil or criminal enforcement regime. Accordingly it 
recommends that the exercise of the power to set maximum penalties 
should be subject to affirmative procedure.  

Schedule 1 – paragraph 11(2) – power to modify time to pay  

55. Paragraph 11(2) gives the Scottish Ministers power to substitute different 
deadlines for the 28 day payment and 14 day discounted payment deadlines 
specified in paragraph 5.  A shorter or longer period may be specified.   

56. The Committee noted the potential for the use of this power to reduce the 28 
and 14 day deadlines, with an increased likelihood of criminal proceedings being 
initiated as a result of failure to make timeous payment.   

57. As with the other powers considered at the evidence session, the Scottish 
Government emphasised the need for flexibility to adjust the scheme in the light of 
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experience.  It was acknowledged by the Scottish Government that the power 
could permit the minimum time to pay being reduced to as little as 24 hours, 
although this was not envisaged.  It was pointed out that the power would permit 
the period to be extended (as well as reduced).   

58. The Committee acknowleges that there may be a need for flexibility with 
respect to certain elements of the scheme and can envisage circumstances which 
may give rise to a need to extend the time limit for payment. However, the 
Committee does not consider that a general reference to the need for flexibility 
provides sufficient explanation or justification for the breadth of the power, nor 
adequate reassurance that the power will not be exercised in a manner which will 
reduce the time frame for the payment of fixed penalties to the possible detriment 
of individuals.  

59. The Committee reports to the lead committee and the parliament that, 
given the potential impact of the exercise of this power on individuals and 
that no clear justification has been given as to why it is necessary for the 
power to be exercisable without any limits as to what may be prescribed 
being set, it is appropriate that the exercise of the power be subject to 
affirmative procedure.  
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ANNEXE  
 

Response from Scottish Government 
 

Tobacco and Primary Medical Services (Scotland) Bill at stage 1 
 
Section 2 – power to distinguish adverts from display 
 
The Committee asks the Scottish Government–– 
 

• to explain the justification for the use of negative procedure when the 
exercise of the power and choice of regulatory regime impacts on the level 
of penalties applicable.  The application of affirmative procedure to a similar 
power in the Tobacco Advertising and Promotion Act 2002 is referred to 
and the Scottish Government is asked to explain the difference in approach. 

 
The Scottish Government notes that the power provided for in section 8 of the 
Tobacco Advertising and Promotion Act 2002 is also used for other provisions.  
That power is available to prescribe all of the requirements for a display of tobacco 
products.  Since there may be an area of overlap between a display and an 
advertisement, section 8 of the 2002 Act then goes on to confer power to 
distinguish between these in the same set of regulations.   
 
That power is therefore not directly comparable to the power in section 2.  The Bill 
fundamentally changes the law by banning the display of tobacco products.  There 
is thus no need for the type of power in section 8 of the 2002 Act to regulate 
displays, but there remains a need to allocate displays to one category or another.  
Negative procedure is appropriate for this limited purpose.  The difference in 
approach results from the fact that the regulations under the Bill have a much 
narrower scope than those in the 2002 Act. 
 
Section 3(1) – requirements in relation to display of prices 
 
Given that the power in section 3(1) defines the limits of permitted behaviour and 
therefore the scope of the offence provisions, and that it replicates the power in 
section 8 of the Tobacco Advertising and Promotion Act 2002 (‘the 2002 Act’), the 
Scottish Government is asked–– 
 

• why it is considered that negative procedure is appropriate given the nature 
of this power and that regulations under section 8 of the 2002 Act are 
subject to affirmative procedure. 

 
The power in section 3(1) is available only to set requirements for a display of 
prices, rather than to regulate a display of tobacco products as is the case in the 
2002 Act.  Again, it is not the equivalent of section 8 of the 2002 Act, as it is much 
reduced in scope.  The requirements are liable to be technical in nature and do not 
impose any more stringent limits on permitted behaviour than other similar 
regulations.  Given the narrow scope of the power, negative procedure is 
considered appropriate. 
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Section 8(2)(e) – form and manner of application for registration 
 
The Scottish Government is asked–– 
 

• in what manner or by what means does it propose to publish or otherwise 
make known to potential applicants the ‘form and manner’ of an application 
determined by the Scottish Ministers if this is not to be prescribed in 
subordinate legislation? 

 
The Scottish Government will produce information on how to make an application 
for registration on the Scottish Government website and in other guidance and 
publicity material.   
 
The Scottish Government is asked–– 
 

• if it considers that it would be more appropriate for the form and manner of 
an application under section 8(2)(e) to be specified in regulations, whereby 
the requirements would be clear and transparent and potential applicants 
would have access to them and know what they had to do in order to make 
a valid application for registration? 

 
The Act and the “prescribed information” will contain the essential requirements as 
to the contents of an application.  Parliament has scrutiny over these and these 
will be clear and transparent to anyone who reads the regulations, therefore, in the 
view of the Scottish Government, the subordinate legislation will contain the key 
elements of the registration scheme. 
 
As to the form and manner of the application, the Scottish Ministers will make this 
information widely available, but do not feel that it requires to be specified in 
regulations.  The intention is to make the form of application as user friendly as 
possible and they will consult widely and pay attention to ongoing feedback from 
users.   
 
The prescribed content of an application is in the legislation and cannot be altered, 
but flexibility over the form and manner of application will allow for speedy 
alterations and improvements to the information captured on the system to suit 
users, both tobacco retailers and enforcement authorities.  The Scottish 
Government’s view is that this is the right balance between legislative and 
administrative provision. 
 
There is plenty of legal precedent for this approach.  The protection of Vulnerable 
Groups (Scotland) Act 2007, section 71 (forms) is an example where the form and 
manner of applications to a scheme are for Ministers to determine. 
 
Section 17 – power to modify application to vehicles/vessels 
 
Given that the power in section 17 is very broad and has the potential to alter any 
aspect of the regime for the register of tobacco retailers as it applies in relation to 
vehicles, vessels and other movable structures, the Scottish Government is 
asked–– 
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• if it would not be possible for to specify and to restrict the nature, scope and 

extent of ‘modifications’ which may be provided for in regulations under this 
section? 

 
The Scottish Government does not consider this a broad or unrestricted power.  
The power in section 17 obliges them to make only “necessary” or “expedient” 
modifications to apply the measures set out in chapter 2 to vessels, vehicles and 
moveable structures.  This test constitutes a restriction on the power.   
 
The Scottish Government is asked–– 
 

• given the potential scope and effect of the power, for the justification for its 
view that negative procedure provides an adequate level of parliamentary 
control, particularly where it appears that the power could be used to make 
alternative provision in relation to significant matters such as offences and 
sentencing? 

 
The Scottish Government’s view is that the power only allows the Scottish 
Ministers to make modifications where it is necessary or expedient to make the 
existing law apply effectively to moveable structures.  The test of what is 
necessary and expedient is a strict test and it would not be possible under that test 
to introduce anything beyond that which is necessary or expedient to ensure that 
the measures in chapter 2 can be appropriately adapted to vessels, vehicles and 
moveable structures.   
 
For those reasons they do not consider that the power has a wide scope and 
effect.  Negative procedure is appropriate, since the existing law has to be applied 
within strict parameters. 
 
Section 30 – (new section 17CA(1)) arrangements – persons with whom 
agreements can be made – conditions which can be prescribed 
 
The Committee asks the Scottish Government–– 
 
• whether it considers that the effect of the power in section 17CA(1) is actually 

to permit the general prescription of conditions before a Health Board can 
make a section 17C agreement for the provision of primary medical services 
rather than simply a power to prescribe criteria for eligibility to perform such 
service, and is that the intended effect of this power? 

 
One of the intentions behind the provisions in the Bill regarding primary medical 
services is to achieve greater consistency in the eligibility of providers of primary 
medical services.  The intention is, therefore, to bring the powers to prescribe 
conditions in section 17CA(1) broadly into line with those in section 17L(1).  The 
Scottish Government considers, therefore, that the effect of the power in section 
17CA(1) is to permit the general prescription of conditions before a Health Board 
can make a section 17C agreement for the provision of primary medical services 
rather than simply a power to prescribe criteria for eligibility to perform such 
service. 
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• what it considers this power adds, beyond the existing provisions in section 

17E of the 1978 Act to make regulations with respect to section 17C 
arrangements, and in particular section 17E(3)(ca).  That paragraph provides 
the regulations can impose conditions (including as to qualifications and 
experience) to be satisfied by persons performing primary medical services in 
accordance with section 17C arrangements)? 

 
There is an important distinction to be made between persons who provide 
primary medical services, that is the persons with whom the Health Board enters 
into  agreements under section 17C (who may broadly be described as 
“contractors”), and those persons who perform the services (who may or may not 
be such persons).  The provisions in the new section 17CA of the Act relate to 
providers/contractors, not performers.  Section 17E(3)(ca) relates to the power to 
impose conditions to be satisfied by persons performing primary medical services 
in accordance with section 17C arrangements.  This is accordingly different from 
the power in the new section 17CA(1). 
 
• whether there is any intention to prescribe further conditions beyond those 

relating to eligibility?  
 
The core eligibility criteria are now set out in the new section 17CA and the current 
intention is that the power in 17CA will be used to prescribe additional conditions 
as to eligibility, but the Scottish Government considers that it is appropriate to 
provide for the same flexibility to prescribe conditions under the new section 
17CA(1) as is provided under the current and new section 17L(1).  
 
Section 31 – (new section 17L(1)) – general medical services contracts – 
conditions which can be prescribed 
 
In the context that the Scottish Government’s Delegated Powers Memorandum 
describes the effect of this delegated power as – “Regulations may impose 
conditions on Health Boards as to the persons they may enter into contracts with” 
the Committee may wish to ask the Government to explain–– 
 
• if it is considered that the effect of the power in the new section 17L(1) is 

actually to permit the general prescription of conditions before a Health Board 
can make a general medical services contract with a contractor (which is the 
current position in section 17L), rather than simply to impose conditions as to 
eligibility, and is that the intended effect of this power?  

 
It is considered that the effect of the power in the new section 17L(1) is the same 
as in the current section 17L(1), that is to permit the general prescription of 
conditions before a Health Board can make a general medical services contract 
with a contractor, and not simply to impose conditions as to eligibility.   
 and 
 
• if there is any intention to prescribe further conditions beyond those relating to 

eligibility?  
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The core eligibility criteria are now set out in the new section 17L and the current 
intention is that the power in 17L(1) will be used (as is the current power) to 
prescribe additional conditions as to eligibility, but the Scottish Government 
considers that it is appropriate to retain the flexibility of the powers in the current 
section 17L(1).  
 
Schedule 1 – fixed penalty scheme – following aspects: 
 

Schedule Para 3 –time after which fixed penalty can’t be given 
Para 4- prescribe amount of fixed penalty and discounted 
amount 
Para 11(2) – power to modify time to pay  

 
The Committee also agreed to obtain a further explanation as to the proposals for 
exercise of the powers to change significant elements of the fixed penalty scheme 
set out in paragraphs 3, 4 and 11(2) of schedule 1 and why it is considered that 
negative procedure is appropriate. 
 


