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Dear Public Petitions Committee 
 
Petition PE1333: Calling on the Scottish Parliament to urge the Scottish 
Government to investigate the inequalities and discrimination faced by 
Scottish Gypsy Travellers and other members of the settled community 
residing in mobile homes in terms of assessing council tax liability and 
water and water and sewerage charges.   
 
As you are aware the Scottish Human Rights Commission (the Commission) 
was set up by the Scottish Commission for Human Rights Act 2006 with a 
duty to promote human rights in Scotland. 
 
The Assistant Clerk to the Petitions Committee wrote to the Commission on 
1 July 2010, requesting that it respond to a series of specific questions in 
relation to this Petition PE1333. In response the Commission sets out its 
consideration of these questions below. In developing its responses, the 
Commission has been guided by its statutory duty to avoid duplication of 
efforts of other public authorities, in particular the Equality and Human 
Rights Commission in Scotland which will also address the questions below. 
Consequently the Commission offers some considerations based on 
international human rights law and reviews of the practice of the UK by 
regional and international human rights bodies. Other aspects of these 
questions will, we understand, be addressed by the Equality and Human 
Rights Commission in Scotland. 
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Scottish Human Rights Commission— 
Equality and Human Rights Commission Scotland— 
Central Scotland Racial Equality Council— 
 

Question 1: Do you support the aims of this petition? 
 
Pending the conclusions of its own research programme on the State of 
Human Rights in Scotland (see below), the Commission notes that the rights 
of Scottish Gypsy Traveller communities have been the subject of review by 
a number of regional and international human rights bodies and as such it 
supports, in general terms, the aims of a petition which seeks to draw 
attention to the importance of action to respect, protect and fulfil the 
rights of members of Scottish Gypsy Traveller communities.  
 
The Commission  notes, for example, the conclusion of the UN Committee 
on the Elimination of all forms of Racial Discrimination (CERD) following its 
most recent review of the United Kingdom in 2003:  

“The Committee expresses concern about the discrimination faced by 
Roma/Gypsies/Travellers that is reflected, inter alia, in their higher 
child mortality rate, exclusion from schools, shorter life expectancy, 
poor housing conditions, lack of available camping sites, high 
unemployment rate and limited access to health services. The 
Committee draws the attention of the State party to its general 
recommendation XXVII on discrimination against Roma and 
recommends that the State party develop further appropriate 
modalities of communication and dialogue between 
Roma/Gypsy/Traveller communities and central authorities. It also 
recommends that the State party adopt national strategies and 
programmes with a view to improving the situation of the 
Roma/Gypsies/Travellers against discrimination by State bodies, 
persons or organizations.”1  

 

                                                 
1 CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION 
Concluding observations of the Committee on the Elimination of Racial Discrimination UNITED KINGDOM 
OF GREAT BRITAIN AND NORTHERN IRELAND, UN Doc. CERD/C/63/CO/11, 10 December 2003, 
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G03/457/09/PDF/G0345709.pdf?OpenElement  
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Further, the Council of Europe Advisory Committee on the Framework 
Convention for the Protection of National Minorities (ACFC) concluded in 
2003 as follows:  

“ Notwithstanding the increased awareness of the accommodation 
needs of Gypsies and Travellers in Scotland and Northern Ireland, 
progress improving the situation on the ground has been slow. In 
Scotland, the number of pitches for Gypsy/Traveller caravans has 
fallen in spite of Scottish Executive guidelines to local authorities 
regarding site provision. The absence of statutory requirements 
concerning the allocation of sites, combined with hostility to such 
sites among the local population, continues to affect provision.”  
… The Scottish Executive should give serious consideration to the 
possibility of introducing statutory obligations to address the 
accommodation needs of Gypsies/Travellers.”2  

 
In 2004, the European Court of Human Rights (ECtHR) issued a landmark 
judgment in the case of Connors v UK3. Although Connors was a case which 
emanated from England the legislative basis considered was the same for 
the most part (esp. Caravan Act 1968) and the principles relevant in 
Scotland. In Connors the ECtHR found the UK in violation of Article 8 of the 
European Convention on Human Rights (ECHR, the right to respect for 
private and family life, home and correspondence) where the eviction of a 
gypsy family was “not attended by the requisite procedural safeguards, 
namely the requirement to establish proper justification for the serious 
interference with his rights and consequently cannot be regarded as 
justified by a ‘pressing social need’ or proportionate to the legitimate aim 
being pursued.”4 Importantly, in that case the ECtHR found for the first time 
that under the ECHR there is a “positive obligation imposed on the 
Contracting States by virtue of Article 8 to facilitate the gypsy way of life”.5  
 
In the circumstances the family had been rendered “in effect homeless”, 
being evicted from a site where they had lived for 14-15 years, had 

                                                 
2 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_2nd_OP_UK_en.pdf, paras 101 
and 105. 
3 Application no. 66746/01, judgment of 27 May 2004. 
4 Ibid, para 95. 
5 Ibid, para 84. 
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difficulties in finding a lawful alternative location for their caravans, coping 
with health problems and securing  continuity in their children’s education. 
 
The Court found that the lower level of security of tenure guaranteed to 
gypsy families was not justified. The UK had argued that the power of 
summary eviction was a vital management tool in coping with anti-social 
behaviour - the court rejected this as a justification as such behaviour also 
occurs on local authority housing estates and other mobile home sites 
where individuals are only evicted subject to independent court review. 
 
 

Question 2:  Do Scottish Gypsy travellers have ethnic origins, with 
reference in particular to the Race Relations Act of 1976, and do 
they therefore enjoy the same legal protection as other ethnic 
minorities under the Act?  

 
Human rights law at the national and international levels does not provide 
for a legally binding definition of a minority. However authoritative 
interpretations provide that the existence of a minority is a question of fact, 
to be determined on the basis of objective criteria, and is not dependent on 
an act of recognition by national governments or in domestic law. A 
subsidiary question – who is a member of a minority group? – has been 
most authoritatively answered by the UN Committee on the Elimination of 
all forms of Racial Discrimination, “identification shall, if no justification 
exists to the contrary, be based on self-identification by the individual 
concerned.”6  
 
Since as far back as the time of the Permanent Court of International 
Justice (PCIJ, the processor to the International Court of Justice in the 
Hague), the existence of a minority has been considered a question of fact 
and not dependent on domestic law. 7   
 

                                                 
6 Identification with a particular racial or ethnic group (Art. 1, par 1 & 4):.22/08/90. UN Committee on the 
Elimination of all forms of Racial Discrimination, General recommendation no. 8. (General Comments). 
7 Greco-Bulgarian Communities case (1930) PCIJ, Series B, No.17, 31/7/1930, s. 2 3. 
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As a State Party to the International Covenant on Civil and Political Rights 
(ICCPR), the United Kingdom is bound to uphold article 27 which provides 
as follows:  

“In those States in which ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in 
community with the other members of their group, to enjoy their own 
culture, to profess and practise their own religion, or to use their own 
language.”  
 

In considering the field of application of this provision, the Human Rights 
Committee (the committee of independent experts charged with 
monitoring the implementation of the Covenant) has determined that “the 
terms used in article 27 indicate that the persons designed to be protected 
are those who belong to a group and who share in common a culture, a 
religion and/or a language”. The Committee has also explicitly rejected the 
possibility of arbitrary exclusions from the protection of Article 27, stating, 
“the existence of an ethnic, religious or linguistic minority in a given State 
party does not depend upon a decision by that State party but requires to be 
established by objective criteria.” 8  
 
Likewise, in its consideration of the implementation by the UK of the 
Council of Europe Framework Convention for the Protection of National 
Minorities, the ACFC has expressed concern at the approach of the UK to 
limit the groups considered to benefit from the protection of the 
Framework Convention to those protected by the Race Relations Act 1976, 
as interpreted by the courts.9 In particular the ACFC expressed concern that 
the interpretation of the Race Relations Act 1976 by the Scottish courts has 
led to the formal non-inclusion of Scottish Gypsy Travellers within the 
scope of protection of the Race Relations Act, and for the purposes of the 
UK therefore also the rights upheld in the Framework Convention.   
 

                                                 
8 UN Human Rights Committee, General Comment 23, Article 27 (Fiftieth Session, 1994), Compilation of 
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. 
HRI\GEN\1\Rev.1 at 38 (1994). Paras 5.1 and 5.2. 
9 The UK “maintains its position that the scope of the Framework Convention is confined to the protection 
of “racial groups” as defined in the Race Relations Act 1976, which in turn is a matter for the Courts to 
interpret.” http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_2nd_OP_UK_en.pdf. This 
approach was reconfirmed by the UK in its most recent report to the Advisory Committee, dated March 
2010: http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_SR_UK_en.pdf, p 13. 
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As the ACFC has reiterated, “implementation of the Framework Convention 
should not be a source of arbitrary or unjustified distinctions”.10   Such 
arbitrary distinctions include the exclusion of Scottish Gypsy Travellers  

“The formal non-inclusion of Scottish Gypsies/Travellers appears 
particularly problematic from this perspective, including in view of the 
fact that Gypsies and Travellers living in England and Wales have 
been recognised as “racial groups” within the meaning of the Race 
Relations Act 1976, and therefore as falling under the Framework 
Convention’s scope of application. According to the information 
received by the Advisory Committee, Scottish Gypsies/Travellers have 
endeavoured, without success, to take cases of discrimination, on 
grounds of their ethnicity, to the Courts. The Equal Opportunities 
Commission [sic] of the Scottish Parliament has responded to this 
situation by requesting the Government of the United Kingdom to 
amend the Race Relations Act 1976 with a view to explicitly including 
Scotland’s Gypsy/Traveller community within the meaning of “racial 
group”.”11  

 
A formal exclusion of Scottish Gypsy Travellers from the protections of 
equality laws and therefore, in the view of the UK, from the protection of 
the framework Convention, would appear an arbitrary exclusion. However 
the Commission understands that the more recent interpretations by 
Scottish courts have clarified that Scottish Gypsy Travellers do benefit from 
such protection.12 Equally, it is important to note that the approach of the 
Scottish Government to consider Scottish Gypsy Travellers as a minority in 
practice, has been welcomed by international human rights bodies. In 
particular the ACFC:  

“welcome[d] the pragmatic approach taken by the Scottish Executive, 
which identifies Gypsies/Travellers as a minority group with specific 
needs and requiring protection, both in their policies and in relation 
to the Framework Convention, in spite of the fact that Scottish Courts, 
unlike their equivalents in England and Wales, have not established 

                                                 
10 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_1st_OP_UK_en.pdf, para 12. 
11 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_2nd_OP_UK_en.pdf 
12 The MacLennan decision the Employment Appeals Tribunal is referenced in the Petition, and we 
understand will be considered in the submission by the Equality and Human Rights Commission in 
Scotland. 
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that Scottish Gypsies/Travellers are a “racial group” for the purposes 
of the Race Relations Act 1976.”13 
 

As noted in the SPICE briefing, this position was reiterated in the Scottish 
Government’s Race Equality Statement of 2008, “the Scottish Government 
continues to recognise Gypsies/Travellers as an ethnic group for its work 
and encourages others to do likewise”.14 
 

Question 3:  What steps do you intend to take to prevent people 
from suffering a similar fate to that of the petitioner, namely the 
threat of sequestration, being billed for a dwelling which if it was a 
house would have been condemned for being below a tolerable 
standard? 

 
The Commission has begun a research programme to map the State of 
Human Rights in Scotland throughout 2010 and 2011.   The central aim of 
this research is to explore the extent to which people throughout Scotland, 
including Scottish Gypsies/Travellers, are able to understand and to claim 
their rights.  The research will enable the Commission to determine what 
needs to be done to bring the living experience of all, particularly the most 
marginalised, up to the standards consistent with the UK's international 
legal human rights obligations and will provide the required evidence base 
to develop a National Action Plan for Human Rights in Scotland. 

End. 

 
 
 
 
 

                                                 
13 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_2nd_OP_UK_en.pdf 
14 http://www.scotland.gov.uk/Topics/People/Equality/18934/RaceEqualityStatement 


