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COMMENTS ON GOVERNMENT LETTER TO PPC – 01.10.10 
 
Introduction 
I am writing on behalf of Communities Against Airfield Open Cast (CAAOC) in order to respond 
to comments submitted on our petition from the Directorate for the Built Environment of the 
Scottish Government. (01.10.10) 
 
Petition 1320 
Our petition seeks to address the “democratic deficit” within the planning system experienced by 
those who reside close to an administrative boundary and who suffer the potentially negative 
development impacts of planning determinations taken by the adjacent Council’s decision makers, 
to whom residents have no direct democratic reference through the ballot box. A solution is 
suggested by amending Circular 3/2009 so that: 
 
a)   the same status be accorded to planning objections from neighbouring local authorities as to 

those from Government Agencies in triggering the notification of a planning application to 
Ministers and also as a criterion for a potential call-in by Ministers. To ensure only 
significant cases are referred to Ministers it is proposed this would only apply to a Major 
Development, as defined under  the Planning Etc (Scotland) Act 2006, which is also a 
departure from the Development Plan; and 

b) the criterion for call-in be clarified. At the moment Circular 3/2009 states that any open cast 
coal development taking place within 500 metres of a settlement is a criterion for 
notification. However the 500 metres guideline is not mentioned by the Scottish 
Government in its assessment of factors meriting a call-in. We feel this anomaly should be 
corrected. 

 
General Summary of CAAOC Response 
CAAOC considers that the comments offered by the Scottish Government in response to the 
questions raised by the Parliamentary Petitions Committee fail to address the central thrust of our 
petition on the status of cross border objections. The comments also suggest the Minister has failed 
to understand the full implications of the “democratic deficit”.  
 
The key points below refer to the questions answered in the Scottish Government response. 
 
Key Points 
 
Question 1 – Scope for a definition of “national interest”. 
The Scottish Government reiterates its previous point that under Circular 3/2009 governments may 
chose to intervene only to the extent  that a planning application raises issues of national 
importance, a concept which it chooses not to define. This suggests that while the government may 
have a view on what constitutes “national interest” it chooses not to share this with local authorities 
or the public. This has the effect of excluding all parties from a full involvement in the planning 
process. This lack of transparency is in itself clearly undemocratic. Why should the national 
government wish to deny its citizens access to the criteria by which it would define an application 
as in the “national interest 
 



The Directorate’s argument that providing a definition of national interest “could possibly restrict 
Ministers intervening in any application outwith the definition of an issue of national importance” 
is contradicted by the respondee at the end of the same letter when he reminds the Committee that, 
“Scottish Ministers have a general power...to issue directions calling in any planning application.” 
(my emphasis) Presumably if a Minister wanted to call in an application that did not meet one of the 
criteria defining “national interest”, he or she could still do so under the aforesaid general power. 
 
It is worth pointing out that CAAOC in its original petition did ask for a definition of national 
interest, merely that a petition by a neighbouring authority to a major application which was a 
departure from the Development Plan should qualify as being in the national interest. If Ministers 
wish to keep a wider definition of this concept as vague then that is a matter which, however 
important it might be, does not prevent an amendment to Circular 3/2009. 
 
Question 2 -RTPI’s view on applications with cross border implications.  
Since the core of our petition, relates to the status of neighbouring authority objections and since 
RTPI fully supports our petition’s call that objections by neighbouring authorities to planning 
applications which are major and outwith the Development Plan should be subject to notification 
and call-in, the Minister’s response to Question 2 seems to avoid the question completely. It is 
axiomatic that local authorities must give “due weight” to objections from all parties, including 
neighbouring authorities. The issue is what happens when an authority approves an application, 
against the objections of a neighbouring authority, when the major impacts fall within the 
boundaries of the objecting authority. The suggestion that the authority, and by implication, 
ordinary voters can seek legal challenge through judicial review or reference to the Ombudsman is 
frankly risible. Judicial review is expensive and can only proceed on the grounds of procedural 
irregularities or a decision which is perverse. In addition a successful challenge would not overturn 
the decision, as might result from a notification and potential call-in, but would at best result in the 
same Council being required to reconsider the application using correct procedure. The Minister can 
hardly intend to suggest that this closes the “democratic deficit” highlighted by the RTPI in its 
submission. 
 
It is worth noting that in its letter of response of 17th May the government referred to the possibility 
of a proposal being of “strategic importance or national interest” (point no 5) thereby recognising 
the possibility of a category between local and national. 
 
Question 3 – Democratic Deficit 
The Directorate’s response shows a complete misunderstanding about what is meant by “democratic 
deficit.” The power of citizens at the ballot box to pass judgement on their elected representatives, 
based on the consequences of the decisions they make in government, is at the very heart of 
constitutional democracy.  Residents in neighbouring authorities who are the recipients of decisions 
by local councillors in another authority over whom they have no electoral sanction are being 
fundamentally disenfranchised. In both his submissions so far the Minister has avoided addressing  
this question. Referring to general call-in powers, which the Ministers indicates will only be used 
very sparingly, can hardly be considered as a serious solution to the “democratic deficit”. 
 
Question 4 – Process of call-in 
The Directorate is repeating a point which the department has made repeatedly in its 
correspondence with CAAOC; that the Minister has a general power of call-in which would only be 
used sparingly and only when issues of genuine national importance are involved. No definition of 
national importance is, of course, to be offered. The Minister has also indicated that applications 
such as those referred to by the RTPI which may be “controversial developments with cross-border 
or regional implications” would not qualify as being of genuine national importance.  The response 
by the Scottish Government once again fails to address the vacuum created by matters which are, in 



the words of the RTPI, “greater than local but smaller than national” and which our petition is 
specifically designed to fill. 
 
Conclusion 
CAAOC in concerned that the Scottish Government is either failing to understand or is directly 
ignoring both the weaknesses identified in Circular 3/2009 and the solutions proposed by Petition 
1320. Neither the implications of applications with cross border impacts nor the “democratic 
deficit” are at any time directly addressed despite these inequities being clearly flagged by CAAOC 
and by two of the respondees (RTPI and Perth and Kinross) in the previous consultation. Circular 
3/2009 has the admirable objective of both speeding up and simplifying planning decisions and of 
devolving decision making to the local authorities who are best placed to assess the needs of the 
communities they represent. It has however had the unintended consequence of creating a potential 
injustice for local authorities and its citizens when faced with major developments which lie within 
the provenance of neighbouring authorities. CAAOC considers that the Scottish Government could 
amend Circular 2/3009 to remove this potential injustice by: 
 

 Giving an objection by a neighbouring local authority to a major development which is a 
departure from the Development Plan the same status as that by a government agency 
thus triggering notification as outlined in our petition. 

 Providing a definition of national importance which defines as of “national significance” 
an objection by a neighbouring authority to a major application which is a departure 
from the Development Plan. 

 If the government decides that a neigbouring authority’s objection, under the conditions 
already defined, does not merit definition as being in the national interest then 
consideration should be given to creating a new category of referral within the Planning 
Hierarchy for applications which have regional significance in that they are contrary to 
the Development Plan and are opposed by a neighbouring authority. 

 
The above amendments are consistent with the principles of Circular 3/2009 and would involve 
only a very limited number of interventions by central government in the cases where planning 
applications had significant cross border impacts. In addition CAAOC considers that these 
amendments would come without pound signs or any other costs in terms of the simplicity and 
smooth running of the planning system. 
 
Next steps 
CAAOC would be pleased to see the Committee take the following decisions in order to take its 
petition forward. 
 

 The Minister to be invited by the Committee to answer questions on the issues raised by the 
democratic deficit, definitions of national importance and the implications of cross border 
impacts for the equity of the planning process. 

 Referral of issues raised by Petition 1320 to the Local Government Committee of the 
Scottish Parliament. As the Committee responsible for the delivery of local government and 
planning in Scotland the issue of the “democratic deficit” and its implications for democracy 
in local government is directly relevant to its remit. It would be helpful if the Local 
Government Committee were to pursue this matter with the relevant department and 
Minister. 

 
 
Douglas McKenzie 
Chair – Communities Against Airfield open Cast 
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