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Introduction 
 
I am writing on behalf of Communities Against Airfield Open Cast (CAAOC) in 
order to respond to comments invited on our Petition 1320 from a 
representative group of local authorities and public bodies comprising, Royal 
Town Planning Institute of Scotland (RTPI), Perth and Kinross Council, The 
Scottish Government, Midlothian Council, East Lothian Council, Planning Aid 
and Highland Council. We note that Highland Council failed to respond. 
 
 
 
 

Petition 1320 
 
Our petition seeks to address the “democratic deficit” within the planning 
system experienced by those who reside close to an administrative boundary 
and who suffer the potentially negative development impacts of planning 
determinations taken by the adjacent Council’s decision makers, to whom 
residents have no direct democratic reference through the ballot box. A 
solution is suggested by amending Circular 3/2009 so that: 
 
a)   the same status be accorded to planning objections from neighbouring 

local authorities as to those from Government Agencies in triggering 
the notification of a planning application to Ministers and also as a 
criterion for a potential call-in by Ministers. To ensure only significant 
cases are referred to Ministers it is proposed this would only apply to 
Major Development, as defined under  the Planning Etc (Scotland) Act 
2006 which is also a departure from the Development Plan; and 

 
b) the criterion for call-in be clarified. At the moment Circular 3/2009 

states that any open cast coal development taking place within 500 
metres of a settlement is a criterion for notification. However the 500 
metres guideline is not mentioned by the Scottish Government in its 
assessment of factors meriting a call-in. We feel this anomaly should 
be corrected. 
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The Responses 
 
 
CAAOC was encouraged by the broad support for Petition 1320 from two of 
our respondees. The fact that RTPI Scotland, the institute for professional 
planners which promotes good planning practice in Scotland, affirmed our 
concerns on the “democratic deficit” in the planning process was particularly 
heartening. We were disappointed that the Scottish Government in its 
submission failed entirely to address this point. 
 
 
The Royal Town Planning Institute of Scotland 
 
RTPI is the only respondee to address directly the key issue of a democratic 
deficit as well as the anomalous situation of neighbouring local authorities 
faced with cross border effects of Major Development applications. 
 
“Planning legislation requires that the determining local planning authority give 
due consideration to all representations submitted to them, including 
representations from those who may reside outwith their administrative 
area.....However it is clear that if two authorities take different views, there is 
no higher body to resolve the dispute, even if the development has negative 
impacts on land and/or residents in the neighbouring authority. This appears 
to raise a fundamental “democratic deficit” for residents in the neighbouring 
authority and implies there is no clear pathway for dealing with controversial 
developments with cross-border or regional implications.”  
 
The Institute concludes with the recommendation (Question 3) that: 
 
 “it might be useful to give further consideration to introducing a system of 
referral to Scottish ministers of certain types of Major applications as defined 
by the Planning Hierarchy, which is significantly contrary to the development 
plan and to which a neighbouring authority objects.” 
 
We would argue that this fairly comprehensive endorsement of the call made 
by our petition from the Institute representing the planning profession in this 
country strengthens the case for an amendment to circular 3/2009. 
 
It may be of interest to the Committee to note that RTPI has raised this issue 
in a different context in England. In a recent submission to the Communities 
and Local Government Secretary it warns that devolving planning decisions to 
local level may create a vacuum in addressing matters which are “larger than 
local but smaller than national”. It urges the UK government to develop 
policies and systems “across local authority boundaries so that the localism 
agenda may be used to enable democratic strategic planning to take place.” 
Although Scotland has a separate planning system this parallel concern 
across the border is of relevance in articulating a fundamental oversight in the 
planning system which is reflected in Circular 3/2009. 
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Perth and Kinross Council 
 
CAAOC were encouraged by the response of Perth and Kinross Council 
which was largely sympathetic to the terms of the petition. Perth and Kinross 
noted: 
 
 “that objections to major applications by neighbouring councils could well 
raise issues of regional/national significance and in such cases it might be 
appropriate for Scottish Ministers to have a right of intervention if necessary.” 
 
 While declining to describe the present situation as anomalous it does assert 
that:  
 
“the Scottish Government could give consideration to introducing a 
requirement for referral to Scottish ministers of certain types of application 
where there is an objection from a neighbouring planning authority. This 
should only be in respect of Major applications as defined by the Planning 
Hierarchy and only those where the proposal is significantly contrary to the 
Development Plan” 
 
This common sense suggestion is exactly what CAAOC is proposing in 
petition 1320. 
 
 
 
The Scottish Government 
 
There are a number of points made by the Scottish Government in its 
submission which we feel should not go unchallenged. Para 5 states; 
 
“Simply because a particular development proposal may be complex or 
controversial does not make it of strategic importance or of national interest. 
The existence of a substantial number of objections is not in itself sufficient 
ground to merit call-in for decision at a national level.” 
 
 In para 6 it states: 
 
“Case-specific notification directions to require specified applications to be 
passed to Scottish Ministers will only be issued where it appears there may be 
some matters of national interest involved.” 
 
At no point in its response does the Scottish Government attempt to give a 
definition of where a matter of local interest becomes one of “national 
interest”. Some might argue that lack of resources and expertise in small local 
authorities to deal with complex applications is a matter of national interest. 
Nor does the Scottish Government deal specifically with the request made in 
our petition that the criteria for call-in should be widened so that the definition 
of national interest includes an objection by a neighbouring authority to a 
Major Development proposal which represents a departure from the 
Development Plan. 
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In para 7 the Scottish Government states:  
 
“cross border concerns have never been included in Notifications Directions 
as a category of application that would be automatically be notified to Scottish 
Ministers for consideration. We do not consider that the introduction of such a 
category would be in line with the Government’s reforms to simplify and speed 
up the planning system.” 
 
 Yet in para 3 the Government also states that: 
 
"They consider that local and national park authorities are best placed to 
make decisions on matters that affect their areas." 
 
Generally we do not seek to alter the focus on local authority decision making. 
However the circumstances we have highlighted show that the previous 
amendments to the Circular overlooked a serious issue which now merits 
Ministerial attention in the interests of fairness and transparency. 
 
a) The most disappointing aspect of the Government’s response, and 

most of the other respondees is the failure to address the issue of the 
“democratic deficit” raised in our petition: the fact that voters in a local 
authority area who are the recipients of a cross-border planning 
decision made by a neighbouring authority have no recourse to 
passing judgement on the decision makers at the ballot box. 

  This is a fundamental denial of basic democratic rights and is, more 
than anything else, an issue of “national significance". 

 
 b) In the case study we highlight in our petition a local authority is 

potentially being excluded from decisions on a cross- border 
development application which affects its local authority area because 
that decision is in the hands of another Council. It could be argued that 
justice and fairness in local planning is at risk of being sacrificed in 
order to “simplify and speed up the planning system”. It is fully 
accepted that the PPC cannot intervene in the determination of a 
current planning application. However surely this case highlights that 
unfairness and inequity in local government decision making should be 
a matter of national significance. Failure by central government to 
ensure an equitable and accountable planning system should also be a 
matter of national importance. 

 
It is interesting that the Scottish Government fails to respond to concerns 
expressed in our petition on the status of the jointly agreed Lothian Structure 
Plan. In our case study we draw attention to the fact that the neighbouring 
authority objected that the application violated the Structure Plan.  It seems to 
us that this Plan should not be put aside by the determining authority without 
the oversight of a higher body. This is also a matter of national interest. 
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Midlothian and East Lothian Councils 
 
 
Both Midlothian and East Lothian echo, to a large extent, the comments of the 
national Government in expressing satisfaction with Circular 3/2009 and 
express a perhaps natural reluctance to open up their planning powers to 
greater scrutiny and control. Midlothian emphasises the value of the Circular 
in ensuring “clarity” in setting out the circumstances under which Scottish 
Ministers may intervene, a comment which CAAOC finds mystifying, since 
lack of clarity, both in defining national interest and the criteria for notification 
and call-in is one of the factors behind Petition 1320. 
 
 
 
 
 

Conclusion 
 
The present planning system seeks to keep Ministerial involvement in 
determining planning applications to a minimum and the petitioner does not 
seek to change this. However this petition has highlighted three flaws in the 
process of notification and call-in.  
 

1 The absence of clear guidance in defining the matters of “national 
interest” that would trigger Ministerial intervention. 

 
2 In the absence of an appropriate regional authority, the need for 

Scottish Government to adjudicate where there are conflicting views 
between Councils over proposals which have greater than local 
interest; and 

 
3 Most importantly, we would remind the Committee that the central 

issue here is a democratic one, the disenfranchisement of citizens who 
are deprived of any electoral recourse if a neighbouring authority 
decides to impose an unwelcome development on their community. 

 
The “democratic deficit” should have resonance with members of the 
Scottish Parliament since it was this defect in our political system which 
led to the setting up of the Scottish Parliament. We urge the Committee to 
apply the same standards to our planning system by requiring the 
government to set in place the opportunity to intervene in what will 
potentially be only a very limited number of cross border disputes over 
Major Development planning applications. 
 
In conclusion we feel that there is sufficient merit in our petition, backed by 
support from respondees, to justify the PPC requesting the Scottish 
Government to consider an appropriate amendment to Circular 3/2009 in 
line with those suggested in Petition 1320 

 


