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Please find my comments in relation to the Scottish Governments responses dated 30 December 2010. 
 
Graeme Fraser mentions that the Government is very supportive of initiatives to recruit rural workers as 
special constables, but then mentions that the Government does not believe that the issue of a conflict of 
interest can be effectively addressed. Once again I will mention the examples which I have quoted in the 
past in relation to : 
 Seumas  McSporran on the remote island of Gigha, who undertook the role of special constable and 
volunteer firefighter for a considerable number of years, during this period a conflict of interest was never 
reported. 
 I will refer to the situation in relation to myself, where I undertook the role of special constable whilst also 
employed full time as a Firefighter in Edinburgh for 19 months, on not one occasion was there a “Conflict 
of interest” as a result of being employed as a firefighter and also holding the office of special constable.  
 The Fire and Rescue Services Act 2004 (England & Wales) has been in force for six years, where you 
will be aware that a firefighter is allowed to serve as a special constable at the discretion of the Chief Fire 
Officer and the Chief Constable of the respective authorities, and during this period there has not been a 
single reported case of a “Conflict of interest” occurring as a result of this being allowed, this information 
was provided by the department of Communities and Local Government and the National Policing 
Improvement Agency. 
 
On the second point which Graeme makes in relation to the Governments response on 3 November 
2009, the point was made that a memorandum of understanding would not provide sufficient legal 
protection :  “A memorandum of understanding is exactly that; a statement of intentions of parties 
who sign up to it.  It can clearly set out the intention of the Chief Officer and Chief Constable but 
in our opinion, would not offer any legal protection to individual personnel acting as a firefighter 
or special constable.” Due to the potential for a conflict of interest materialising. 
A  resolve to this is not surmountable, for example included in guidance in relation to an amendment to 
the Act, could state that if a firefighter were on duty as a firefighter then they could not undertake the role 
of a police constable i.e arrest someone, but due to the fact that they would have a clearer understanding 
of the way in which the police operate, this could serve as an advantage for example the preservation of a 
crime scene from contamination.. Again referring to the legislation in England & Wales, a conflict of 
interest is not an identified problem which exists.  I think that six years of the existence of the Fire and 
Rescue Services Act 2004 is testament to this, and is as strong a type of evidence that can ever be 
provided. The Scottish Government are transfixed that a potential for a complication exists, but it does 
not. 
 
Graeme’s comment on the differences in legislation between England and Scotland ref “A special 
constable is not a member of a Police Force” This is stated in Section 101 of the Police Act 1996. Section 
37 of the Fire and Rescue Services Act 2004 prohibits the employment by a Fire and Rescue Authority of 
a member of a Police Force.  This prevents a full time police officer from becoming a retained firefighter. 
But allows a firefighter to be eligible to also be appointed as a special constable. The fact is clearly 
obvious that the actual police powers which English special constables posses are the same as the police 
powers which Scottish special constables posses. 
 The following section is taken from Fire and Rescue Services Circular 62/2009. : 
 
 
 



2.0    Special Constables Employed as Firefighters 

2.1 Guidance previously issued by the Office of the Deputy Prime Minister (Fire and Rescue 
Service Circular 38/2004, page 12) stated “Section 37 of the [Fire and Rescue Services] 
Act maintains the longstanding prohibition on the employment by a Fire and Rescue 
Authority of a member of the police force. However, this prohibition applies only to 
warranted officers (e.g. Constables) and therefore does not extend to special 
constables, community support officers or other support staff.” 

2.2 However, Communities and Local Government has received advice from the National 
Policing Improvement Agency (which leads on policy for Special Constables) that 
Special Constables are deemed to be warranted and attested officers. As such, they 
possess full policing powers, including the power of arrest, which can be exercised in 
any police force in England and Wales. But Special Constables are not deemed to be 
members of the ‘police force’, and are not covered by the definition in Section 101 of the 
Police Act 1996.   

2.3 Therefore, provided there is local agreement between the Chief Fire Officer and the 
Chief Constable of the Police Force, a Special Constable can be permitted to serve as a 
Retained or Wholetime Duty System Firefighter.  

 
This categorically demonstrates that the English Government are more than willing to communicate,  
receive and accept guidance on matters which affect the manner in which Police and Fire Services 
function, from agencies which are professional experts in their field, something which cannot be said in 
relation to the Scottish Government, as they are not willing to consult with the Chief Fire Officers 
Association Scotland, the Association of Chief Police Officers in Scotland, the Police Federation and the 
Fire Officers Association on this matter in relation to an amendment of Section 51. 
In relation to the Fire Brigades Unions agreement with the Government on this matter carrying weight, I 
could understand the point which Graeme makes if the majority of professional bodies contacted and 
involved with the consultation of this section even from its inception in 2004 as the Fire Scotland Bill 
(section 47), were in favour of the retention of this section of the Act, however when you currently have  
four separate professional representative organisations (CFOAS, ACPOS, Police Federation and FOA) in 
favour of a rethink of Section 51, with only the Scottish Government and the Fire Brigades Union in 
support of its retention, with the Government being adamant and obstinate in its stance of refusing to 
consult or take this matter further unless clear evidence were brought forward that this is causing 
operational difficulties for either service, is completely incredulous to me and totally against rational 
comprehension. I would also like to highlight to the committee that during the consultation  process of the 
Bill, during 2004,  the Retained Firefighters Union were also in favour of the exclusion of this restriction 
and could not comprehend where the FBU saw a conflict of interest. Please see extract from Justice 2 
Committee Official report 14 September 2004 : 
 
Derek Chadbon (Retained Firefighters Union): I am not sure whether I have ever 
heard what the FBU believes the conflict of interest is. For us, there is no conflict. The 
FBU has said that a conflict of interest exists, but I am not aware that it has articulated 
what the conflict is. The public would recognise a clear dividing line—they might 
recognise somebody as a member of the police force, but that man or woman would be 
wearing the fire service uniform and would fall under the bill's provisions. A clear duty 
and responsibility to comply with fire service legislation would exist. We see no conflict 
at all. We fail to understand where there would be a problem. 



 
Referring to the Fire Brigade Unions position on this matter, what is the FBU’s perspective on the 
situation which exists in England & Wales, as the FBU represent firefighters from every country in the 
United Kingdom, not just Scotland.  As the FBU are the largest representative trade union of firefighters in 
Great Britain, who represent the views and opinions of the membership of the union, then why did they 
not consult with the membership on Section 47 of the Fire Scotland Bill in 2004 as it was then, when the 
FBU were part of the process of the Justice 2 Committee hearings. 
 
Are the Scottish Government not aware of the advantages a lifting of this restriction could ultimately 
provide for both services, in these modern financial climes, where Police and Fire Authorities have had to 
impose pay and recruitment freezes, and are both potentially facing major restructuring,  then why instead 
of burying their heads in the sand by continuously quoting phrases such as “ A conflict of interest could 
exist, and if clear evidence were brought forward, that this is causing operational difficulties for either 
service, then the Government would be happy to re look at this issue.” Does the Government not consult 
with the representative parties who are in support of my petition. 
No evidence that I am certainly aware of does exist to state that Sect 51 is causing operational difficulties 
for either the Police or the Fire Service, but clear evidence does exist that Section 51 of the Fire Scotland 
Act in 2010 is completely unnecessary, my view backed up by comments received from the Chief Fire 
Officers Association Scotland, Association of Chief Police Officers in Scotland, who have changed their 
opinion on this matter from comments made in 2004 to the latest comments made in the correspondence 
of the 10 August 2009 (This is clearly a matter for individual Chief Constables and Chief Fire Officers to 
consider, but it is not surmountable. ACPOS would be happy to enter into discussions with CFOAS to develop a 
memorandum of understanding, although local agreements based on local working practices might be more 
fruitful.),  the Police Federation and the Fire Officers Association, and the fact that this restriction does not 
exist under English and Welsh legislation, is testament that there is a requirement for the Scottish 
Government to relook at this matter. 
If the Scottish Government cannot comprehend and realise that an imbalance substantially in favour of 
the rationale behind my petition, which I would classify as clear, substantial evidence  in existence, which 
from a rational perspective would more than substantiate a re think into this area of legislation, then I am 
in total bewilderment on how the current Government views issues which affect the manner in which the 
services that the Police and Fire authorities provide and could be improved upon in Scotland. 
 
Therefore I respectfully implore the Scottish Government to meet with all of the aforementioned interested 
parties, to allow a debate to take place, so that opinions and views can be raised and highlighted, to 
potentially have the affect of convincing the Government to amend this section of legislation, as I 
personally feel that the Government have stated their claim and are in no way prepared to be amicable or 
reasonable in an approach to this issue, which is to allow the respective organisations to raise their stand 
point on this issue directly. 


