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Your ref: PE1254  
 
3 November 2009 
 
 
Dear Fergus 
 
Thank you for your letter of 7 October regarding the Committee’s consideration of Petition 
PE1254.  As requested, attached at annex A is the Scottish Government's responses to the 
issues raised in your letter. 
 
Yours sincerely 
 
 
 

 
 
Graeme Fraser 
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• Why do the restrictions which are in place preventing fire officers from becoming 
special constables not apply to other emergency service workers when these 
workers could also have a conflict of interest? 

 
Section 51 of the Fire (Scotland) Act 2005 re-enacts section 32 of the Fire Services Act 
1947.  The secondary employment of members of other emergency services is a matter 
entirely for their primary employers.  Though not enshrined in legislation, the NHS, for 
example, like many other employers set out a code of conduct for its employees.  This code 
includes outside interests and secondary employment.  The issue of conflict of interest, 
though not specifically in relation to employment with the Police, is recognised by, for 
example the Scottish Ambulance Service in their policy of secondary employment.  Where 
for example; the hours; type or pattern of work would be detrimental to the primary 
employment permission for secondary employment maybe withheld. 
 
• Why does it not believe that a memorandum of understanding between the police 

and the fire service would be robust enough to allow fire officers to act as special 
constables? 

 
A memorandum of understanding is exactly that; a statement of intentions of parties who 
sign up to it.  It can clearly set out the intention of the Chief Officer and Chief Constable but 
in our opinion, would not offer any legal protection to individual personnel acting as a 
firefighter or special constable.  As was mentioned in the last reply there is a potential for a 
conflict of interest between the two roles of firefighter and police constable.  For example, if a 
firefighter, who was also a police officer, was acting in his capacity as a firefighter at, for 
example, a wilful car fire and an individual or group of individuals started throwing missiles at 
the crew, which capacity would have primacy?  Should he continue to work as part of the fire 
crew and extinguish the fire or should he use his powers as a police officer to apprehend the 
culprits?  Or If an police officer were employed by a fire authority, for example as a firefighter 
on the retained duty system and available for response by pager call, difficulties may arise 
were he to be paged whilst he was carrying out his duty as a police officer at the scene of a 
police related incident.  Where the particular actions of an officer of either service carrying 
out such duties were later brought into question we don’t believe that a memorandum of 
understanding would offer sufficiently robust protection for that officer.  Whilst it is 
acknowledged that the officer could exercise his judgement at the time, we feel that it could 
place an unfair burden on the officer, especially where that judgement is later questioned.   
We believe the officer’s time would be better spent dealing with the incident, rather than 
spending unnecessary time thinking about what ‘hat he is wearing’. 
 
We would further contend that a memorandum of understanding would require to be 
complex enough to acknowledge the impact of, for example, the European Working Time 
Directive on the officer’s time.  We also feel that it would have to binding on the individual 
officer as well has the Chief Officer and Chief Constable due to such issues.  
 
• What measures are in place to increase the numbers of special constables in 

remote and rural areas where there may be a lack of suitable individuals? 
 
The Scottish Government is not aware of any specific problems in recruiting Special 
Constables in rural areas.  However, we are currently discussing a range of initiatives with 
ACPOS to develop Employer Supported Policing and the recruitment of ‘rural workers’.   It is 
hoped that individuals with valuable skills and experience can add to the policing of their 
communities through their voluntary work with the Special Constabulary. 
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• Following the debate in Parliament (10 September 2009) on the Fire and Rescue 
Framework, what work is being done to encourage collaborative working between 
emergency services? Would allowing fire officers to act as special constables not 
facilitate this working? 

 
All partners are committed to ensuring the continued safety of our communities while 
providing local services which deliver Best Value.  Shared service approaches and practical 
collaborative working are a key aspect of delivering the efficiencies required in the future.  
Officials from all sides are looking seriously at the options available.  Indeed, there is already 
an impressive amount of current and developing collaboration work going on.  Where 
genuine scope exists for making better use of personnel in relation to protecting our 
communities, we will support this.  But any conflict of interest an individual might face in 
undertaking their professional role in a given situation is unlikely to help deliver the model of 
shared services currently being pursued. 
  
 
• If the recruitment and retention of special constables is an operational matter for 

Chief Constables, should the decision of whether or not to allow a serving fire 
officer to act as a special constable not be left to them? 

 
Under the Police (Special Constables) (Scotland) Regulations 2008 there are no occupations 
that would specifically exclude a prospective candidate from joining the Special 
Constabulary.  Any applicant to the Special Constabulary will have their occupation or 
business interest considered by the Chief Constable, who will then decide whether this 
conflicts with the role of the office of constable. 
 
We would also contend that the decision could not be left to one service when the impact 
could be on the operation of both services.  
 
• Why not devolve decisions on the recruitment of firefighters as special constables 

to individual police and fire and rescue boards? 
 
For the reasons outlined above, the Scottish Government doesn’t believe that the issue of a 
conflict of interest can be effectively addressed through the creation of a memorandum of 
understanding.  The Scottish Government continue to believe that on balance there is a 
need for the section to be retained and have yet to be convinced that this restriction is 
causing operational difficulties for either service.  Were clear evidence brought forward that 
this is the case, we would of course reconsider this decision.  Were a decision taken to 
repeal the legislation then under these circumstances, devolving any decisions to the 
relevant boards could be examined. 
 
Other comment 
 
The Scottish Government is aware that Communities and Local Government department of 
the Westminster Government has recently issued guidance on this matter in England.  The 
principal issue on the prohibition on the employment of constables by fire and rescue 
authorities remains the same in both England and Scotland.  This new guidance has been 
issued to clarify previous guidance issued on the legal status of Special Constables in 
England.     
 
In England, Section 37 of the Fire and Rescue Services Act 2004 prohibits the employment 
by a Fire and Rescue Authority of a member of a Police Force.  The Act states "No member 

http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-09/sor0910-02.htm#Col19437
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of a police force may be employed by a fire and rescue authority for the purpose of 
discharging any of the authority’s functions under this Act.” 
 
A "member of a police force" is not defined in the Fire and Rescue Services Act, although in 
effect it relates to members of a police force employed as Police Constables. The term is, 
however, defined in Section 101(1) of the Police Act 1996 as meaning a member of "a force 
maintained by a police authority".  The definition in the Police Act 1996 applies to Section 37 
of the Fire and Rescue Services 2004 Act, by virtue of Section 5 and Schedule 1 of the 
Interpretation Act 1978.  In England Special Constables are not deemed to be members of 
the ‘police force’, and are not covered by the definition in Section 101 of the Police Act 1996. 
 
In Scotland, the wording of the legislation is different; ‘A relevant authority may not employ a 
constable for the purpose of carrying out any of the functions conferred on the authority by 
virtue of this Act.’  As indicated in our previous reply, Special Constables in Scotland hold the 
office of Constable. 


