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INTRODUCTION 
 

1.1 The Faculty of Advocates has been asked to respond to a request from the 

Clerk to the Public Petitions Committee to comment upon a Petition 

presented by Robert Thomson, of Stroma House, 5, Kinloch Street, 

Ladybank, Fife. 

1.2 Mr Thomson’s Petition has requested that the Scottish Parliament 

investigates “the apparent conflict of interest which exists between 

solicitors/advocates and clients in the present system of speculative fee 

arrangements (no win-no fee) and to urge the Scottish Executive to 

overhaul the existing speculative fee arrangement framework and 

procedures in order to make solicitors/advocates more accountable to their 

clients.” This report deals with the position of the Faculty of Advocates 

and not with the position of solicitors. However, in the course of 

discussing the system it will occasionally be necessary, to place the 

background in context, to refer to the manner in which solicitors deal with 

speculative actions. 

1.3 It is clear that Mr Thomson has been involved in litigation, from the terms 

of the Petition. He obviously feels let down by the system. It is not the 

purpose of this response to comment on the individual case. However, a 

number of inaccuracies seem to be present in his narration of the 

background. We deal with these matters in an appendix to this report. It is 

assumed that if he had a grievance concerning his representation that he 

raised it through the proper channel, namely by lodging a complaint with 

the relevant professional body. 
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2. THE SPECULATIVE FEE SYSTEM 

 

2.1 For many years now, Advocates have been able to provide a service to the 

public where they can act for an individual, and are only paid in the event 

of success. In X Insurance Company v A and B 1936 SC 225, the Lord 

President (Lord Normand) said this at page 238: 

 

“The action …..was taken up by [the solicitor and counsel] for the pursuer on the 

footing that the pursuer would be unable to meet the expenses of the litigation and 

that there would be no remuneration for their services except in the event of success. 

The outlays in connexion with the litigation were defrayed by the solicitors. It has 

long been recognised by our Courts that this is a perfectly legitimate basis on which to 

carry on litigation and a reasonable indulgence to people who, while they are not 

qualified for admission the Poor’s Roll, are nevertheless unable to finance a costly 

litigation.” 

 

His Lordship’s reference to the “Poor’s Roll” is a reference to the pre cursor to the 

Legal Aid system, which sought to obtain pro bono representation for those 

financially destitute, and to protect them from an adverse finding of expenses against 

them. 

 

2.2 It is a requirement, emphasised in the case of X referred to above, that 

those acting for the party in a speculative action must be satisfied that 

there are reasonable prospects of success before taking on a case. 

Similarly, should it become clear during the course of litigation that there 

has been a change of circumstances and the Advocate’s view is that the 

prospects of success are poor, it is his duty to advise the client, and it may 

be his duty to terminate his involvement in the case. This is consistent with 

the obligations made clear in the case of X.  The Faculty of Advocates 

Guide to Conduct permits, but does not require, advocates to accept 

instructions on a speculative basis [see paragraph 9.10 of the Guide]. 

2.3 Rule 6.6 of the Guide to Conduct provides that an advocate has 

responsibility for being reasonably satisfied that the written pleadings can 
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be supported by the facts available. This applies in all cases, and not just 

those that are speculative. 

2.4 As a result, even if an advocate accepts instructions to appear in a 

speculative case, it is his obligation to keep the strength of the case 

constantly under review. The case of X Insurance Company makes it clear 

that the test should be that the legal advisers must be of the view that there 

are “reasonable prospects of success”. 

2.5 As noted above, whilst Advocates are entitled to act for a party on a 

speculative basis, they are not bound to do so. In other words, the “cab 

rank” rule, where counsel are expected to act in a case that they are 

available for, has no application in speculative cases. 

2.6 Finally, by way of background, counsel are not permitted to act on a 

“contingency” basis: that is, where their fees will be in some way linked to 

the amount of damages that the client obtains. This rule is designed 

particularly to ensure that counsel are not seen to have a direct interest in 

the amount of damages that he seeks to obtain. It also ensures that there is 

no perception that counsel will only take on valuable cases. Generally 

speaking, the fees that counsel can charge is not related to the value of the 

action.  

 

3. HOW THE SYSTEM OPERATES IN PRACTICE 

 

3.1 In practical terms, most speculative cases are personal injury damages 

claims. Most often, counsel are asked to deal with these cases because the 

potential client is of limited means. They are generally unable to pay their 

legal advisers (both solicitors and counsel) as the case progresses. They 

are equally unable to meet the other side’s expenses of they lose. Often, 

insurance policies are available to meet the cost should the client lose 

(known as “after the event” or “ATE” policies. Often a client has a 

household policy that covers some of the litigation costs which are taken 

out routinely with household contents policies (“before the event” or BTE 

policies). More often than not, these policies have a fairly low cover 

(sometimes as low as £25,000 including VAT) which would never be 
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sufficient to cover both sides expenses should a case run all the way to a 

court hearing, and be unsuccessful. 

3.2 Many individuals no longer qualify for legal aid. The threshold for 

qualification is very low. It is a matter of concern to the Faculty of 

Advocates that legal aid in personal injury litigation is extremely difficult 

to obtain.  

3.3 As a result, when an advocate is asked to accept instructions on a 

speculative basis, it is usually a last resort. The client generally does not 

qualify for legal aid; and cannot afford to instruct counsel except on a no 

win no fee basis. 

3.4 It is plain from the operation of this system, that counsel do not get paid 

until the case has been concluded. This may take years from the date that 

advice is first given, or the summons is prepared, until the conclusion of 

the case. The fees often run to many thousands of pounds. Often the fees 

that counsel obtain are paid only when they are recovered from the losing 

party. The negotiation and assessment of such fees can take many months, 

and sometimes years after the conclusion of the case, before they are paid. 

3.5 It will be seen that counsel thus not only take the risk that they will be paid 

nothing, but even if they are paid they may have to wait years between the 

date of the work being carried out until the point in time when they are 

actually paid. Although untested, it is unlikely that any interest can be 

charged against the losing party to reflect the fact that the payment is so 

late. The Faculty of Advocates is unaware of any other profession which 

provides such latitude to clients, by charging fees to another party; by not 

seeking them except in the event of success; and by waiting for such a 

long period of time to be paid. 

3.6 To account in some measure for that risk to counsel, it is open to counsel 

to enter in to an agreement with the client, through the solicitor, that in the 

event of success, there will be an uplift in fees of up to 100%1. Although 

the Act of Sederunt is worded that the agreement is between the solicitor 

and the Advocate, it is beyond doubt that the client ought to agree to the 

arrangement if the increase in fees will ultimately be borne by the client. It 

                                                 
1 A.S. (Fees of Advocates in Speculative Actions) 1992 (SI 1992 No.1897) 
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should also be noted that the increase in fees is up to 100% of the fees 

assessed as due by the opposing party. There is thus a control on the 

amount of the fees that the uplift applies to. And, of course, the client is 

not obliged to agree to any uplift. 

3.7 Although it is not stated specifically in the Act of Sederunt, the only 

manner in which the agreement can operate is if there is agreement at the 

commencement of the case, at first instruction. Accordingly, should a 

client not wish to pay the uplift sought by counsel and counsel is not 

prepared to compromise, the result is that the client can seek to instruct 

alternative counsel. The most important factor though is that the client 

must agree to the uplift. He is not obliged to pay it if that agreement is not 

reached and in practical terms must be reached in advance. 

 

4. THE RISK OF CONFLICT OF INTEREST 

 

4.1 The main concern of the Petitioner appears to be that there is a perception 

that there may be a conflict of interest between counsel and the client in 

speculative actions.  

4.2 It is the clear view of the Faculty that such a conflict of interest cannot 

realistically arise. 

4.3 It appears from the Petition that there are two areas where it is perceived 

that a conflict of interest may arise. The first of these is that Counsel pick 

only the easy cases, which have almost guaranteed success; and the second 

is that a case is settled when it ought to be fought, the suggestion being 

that counsel may advise acceptance of an offer rather than risk losing, so 

that their fees will be paid. 

4.4 The Guide to Conduct provides at paragraph 5.1.2: 

 

“Subject to due observance of all rules of law and professional conduct, an Advocate 

must always act in what he perceives in his professional judgement to be the best 

interests of his client and must put those interests before his own interests or those of 

fellow Members of the legal profession.” 
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4.5 It is thus a professional obligation that an Advocate must not allow his 

own interests (or those of the solicitor instructing him) to affect his views 

as to the best interests of the client. Failure to adhere strictly to this 

requirement is a matter of professional impropriety, and one which could 

result in disciplinary action against the Advocate. The Advocate also has 

an obligation to the Court, as detailed in the X Insurance case mentioned 

above. The two obligations run hand in hand. What is beyond doubt is that 

a personal interest of the advocate must not compromise the interests of 

the client. 

4.6 As a matter of fact, though, the interests of the Advocate and of the client 

will almost always coincide. As an advocate will be paid only if 

successful, it might be thought that it is in his interests as much as the 

client to fight the case only if he is satisfied that the case can be won. 

4.7  It is implied by the Petitioner that only easy cases are accepted on a 

speculative basis. It is not clear what the basis is of this statement, and it is 

not in accordance with the experience of most counsel.  

4.8 In recent years it is plain that many difficult cases have been fought by 

counsel (and of course solicitors) on a speculative basis that would 

otherwise not have been litigated. These cases have included Cross v & 

Islands Enterprise 2001 SLT 1060 (which was ultimately unsuccessful, 

and concerned allegations that the pursuer’s husband committed suicide as 

a result of stress caused by the defenders); McTear v Imperial Tobacco 

[2005] 2 SC 1 (an allegation that the deceased had died through the 

defenders’ negligent provision of cancer inducing material, namely 

cigarettes); and McKie v The Scottish Ministers 2006 SLT 668 

(concerning an allegation of fabrication of evidence, a case which settled 

at the door of the court when previous offers had been made to the pursuer 

and rejected on counsel’s advice). In the year to the date of this report, fees 

were issued by counsel in speculative cases for a total of £5.2m. 

Approximately £0.75m were written off, largely due to lack of success. 

Speculative fees account for 17% of all fees issued by the Faculty at the 

present time, an increase from the previous two years, and about half of 

the Faculty membership (232 members) have speculative fees outstanding. 

The average age of outstanding fees is 545 days. It is clear, therefore, that 
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speculative work is regularly carried out by most counsel. It pays slowly, 

with a significant risk of non payment. And the figures quoted above do 

not cater for cases where counsel does not in fact submit a fee until the 

result is known. Thus, if an advocate is instructed shortly before a proof 

hearing, he may wait to see if he wins before he submits a fee note. This 

situation is not included in the figures quoted. 

4.9 In all three cases mentioned above, counsel took considerable risk and in 

the first two, which were unsuccessful, spent months of preparation and 

appearances in court which resulted in no payment being made for those 

efforts. All of the cases were immensely complex in law and fact. It is 

reasonably certain that none of them could have been litigated without 

counsel being prepared to act on a speculative basis. Accordingly, had the 

speculative fee system not been in place, those pursuers would have been 

deprived of a right to access to justice and the courts. 

4.10 Similarly it cannot be said that only easy cases are litigated as the above 

three cases and the financial figures quoted above demonstrate.  

4.11 We wish to emphasise that these are only three examples. Anecdotal 

information indicates that a huge amount of work is carried out on a 

speculative basis by the Scottish Bar and ranges from simple road accident 

claims worth a few thousand pounds, to serious brain injury cases to 

infants, with damages awards of many millions of pounds. Counsel 

regularly write off fees where they have been unsuccessful in speculative 

cases. It is worth emphasising that each member of Faculty is an individual 

practicing member, who suffers a personal loss of time and consequent 

loss of income, should fees be written off. This personal loss 

notwithstanding, counsel continue to be prepared to provide a valuable 

service to clients and litigate difficult cases where no other means of 

litigating is available. 

 

5 ACCESS TO JUSTICE 

 

5.1 The Scottish Bar is proud to have been a provider of high quality advocacy 

to the public and continues to do so. Regrettably, as pointed out above, 

Legal Aid is now available only to a few who have little or no means. 



PE1063/D 

Scotland has no system of Conditional Fee Arrangements (“CFAs”), as 

exists in England and Wales. The main differences in that system are: 

 

(i) that the uplift in fees is recoverable from the opposing party;  

(ii) that any “after the event” insurance premium is recoverable from the 

losing party; and  

(iii) that the winning party is entitled to “indemnity costs”, that is a higher rate 

of expenses than the normal scale. 

 

5.2 There are good reasons for reforming the system in Scotland, although it is 

readily accepted that the English system has had difficulties in its 

operation. The fact that the client may have to meet any agreed uplift in 

fees from his damages in Scotland is one factor that is ripe for reform, as is 

the inability in Scotland to recover the insurance premium (if purchased) 

from the losing party. The Faculty is of the view that there are 

improvements that can be made to the current system, which would benefit 

the public especially in the operation of Speculative Fee cases. This could 

be achieved at no cost to the public purse. Further, the public should be 

educated on the advantages of purchase of BTE policies, referred to above, 

which can be purchased at low cost, some of which have reasonably high 

levels of cover. It is unfortunate that often clients are totally unaware that 

they have in fact taken out such cover in their household policies, until it is 

too late to claim from the insurers. 

5.3 However, it is the firm view of the Faculty that provided a client has all of 

the implications of any speculative action explained to him by his solicitor, 

it will be clear that the system is a valuable one to the public to enhance 

access to justice that would otherwise be denied. Many, many clients are 

delighted with the results that they have obtained in speculative actions.  

5.4 The Parliament has been invited to reform the system of speculative 

actions. It is submitted that if any reform results in the system being 

unattractive to counsel, then those clients who may have no other option, 

will be denied their chance to litigate. If any reform is to take place, it 

should be part of a complete review of the general public’s right to access 

to justice. It is an irony that the Access to Justice Act 1999 (which 
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introduced the funding arrangements referred to above) does not apply in 

Scotland. It is undoubtedly so that many individuals in Scotland are indeed 

being denied that right. 
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APPENDIX 
 
 
This appendix comments on some of the points raised in the body of the Petition. 
 
1.  “Solicitors have no control over advocates and can’t be held responsible to the 
client for advocates actions or inactions” 
It is correct to state that an Advocate is entirely independent.  Further, “when the 
conduct of a cause is in the hands of Counsel, the agent is bound to act according to 
his directions and will not be answerable to his client for what he does bona fide in 
obedience to such directions.” (Lord President Inglis, in Batchelor v Pattison & 
Mackersy (1876) 3R 914). 
 
However, only in exceptional circumstances would an Advocate seek to bind a client 
on any matter central to a case without instructions to do so from the instructing 
solicitor or the client (see paragraph 1.2.3. Guide to Professional Conduct of 
Advocates “the Guide”). 
 
2. “the legal team will always take the easy option to secure a ‘win’.  This secures 
their fees.” 
This is not the case. 
 
An Advocate must always act in accordance with what he perceives in his 
professional judgement to be the best interests of his client and must put those 
interests before his own interests or those of fellow Members of the legal profession 
(see paragraph 5.1.2 of the Guide). 
 
Accordingly, an Advocate is bound to achieve the best result for the client, regardless 
of the outcome for the Advocate himself. 
 
3. “it is not incumbent upon solicitors to explain in detail … the full implications 
of raising such an action.  Examples include, involvement of CRU, also 
estimating the possible value of the claim.  Apparently advocates also escape this 
vitally important element of quantifying a claim.” 
Again, in so far as this is directed against Advocates, this is not the case. 
 
When valuing a claim, an Advocate will act on the basis of the information available 
to him, including that relating to CRU, and will advise the client accordingly on the 
value of the claim in light of that information. 
 
4. “ a tender which prevents any further opportunity of negotiating a settlement 
out of court” 
To explain what a tender is, it is a procedure in a court action whereby the defender 
makes an offer to pay the pursuer a certain sum of money.  This is explained to the 
pursuer and a copy of the offer is lodged in court in a sealed envelope.  If the offer is 
not accepted by the pursuer and the case goes to a proof in court, then the pursuer 
must secure an amount in excess of the tender to ensure that they do not have to pay 
the court expenses from the date when the tender was lodged in court.  The purpose of 
this mechanism is to ensure that a pursuer gives serious and responsible consideration 
to this formal offer and knows what the repercussions will be if a reasonable offer is 
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not accepted and the court goes on to award a lower amount.   A tender does not 
preclude further negotiation.  It is for the Advocate to advise the client on the value of 
the claim, the risks that the tender will not be beaten, and the expenses implications in 
the event that the tender is not beaten. 
 
Subject to the Advocate’s advice, it remains open to the client to seek to negotiate a 
higher offer following upon the lodging of a tender. 
 
 
5.  “Advocates are supposed to be self regulating” 
Advocates are self regulating (see paragraph 1.1.2 of the Guide) 
 
The Faculty of Advocates lays down the rules of professional conduct and exercises 
disciplinary authority.  The Dean of Faculty will make rulings on matters of 
professional conduct and, subject to the Disciplinary Rules of Faculty, will exercise 
disciplinary authority.  The Faculty’s procedure for dealing with complaints regarding 
conduct and service is presently overseen by the Scottish Legal Services Ombudsman.  
In the future, the Scottish Legal Complaints Commission will consider service 
complaints against Advocates, while the Faculty will continue to deal with complaints 
regarding conduct. 
 

 


