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2 November 2007 
 
Dear Mr Hough 
 
Consideration of Petition PE1063 - speculative fee arrangements 
 
Thank you for your letter of 5 October, inviting the Scottish Consumer Council’s 
views on the above petition.  
 
In principle, we believe that speculative fee arrangements may provide a useful 
means of increasing access to justice in some cases for those who are ineligible 
for legal aid and do not have access to other means of funding, such as a trade 
union or legal expenses insurance. It is clear from the Paths to Justice Scotland 
research that cost, and fear of cost, is a major deterrent to many people in 
pursuing a claim. Those with civil justice problems who had considered 
consulting a solicitor but had not done so mostly gave concerns about cost as the 
main reason for this, while concern about having to pay legal expenses was 
greater in Scotland than in England and Wales.1  
 
The same research found that those on middle incomes felt most disadvantaged 
in obtaining legal advice, compared with both those who were better off and 
those on low incomes.  There are a number of ways in which this ‘middle income 
trap’ might be addressed. These include the proposed widening of eligibility for 
legal aid on a ‘tapered’ basis, together with a system of progressive 
contributions,2 and increased take-up of legal expenses insurance. 
 
Another means of increasing access to justice for this group of people is the use 
of speculative fee arrangements. Since 1992, solicitors and advocates have been 
able to offer their services on this basis, in both sheriff court and Court of Session 

                                                           
1 Paths to Justice Scotland : what people in Scotland do and think about going to law, Hazel Genn and 
Alan Paterson, Oxford University Press, 2001  
2 Strategic Review on the Delivery of Legal Aid, Advice and Information: report to Ministers and the 
Scottish Legal Aid Board, Scottish Executive, October 2004 
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actions, with a fee uplift of up to 100%.3 Such arrangements, also referred to as 
a  
 
conditional fee or ‘no win no fee’ agreements, are mainly offered in relation to 
personal injury cases. As we understand it, under such an agreement, the client 
agrees that their lawyer will receive an uplift on the fee otherwise payable if they 
are successful, in order to encourage the lawyer to take the risk of a case for 
which they may get no payment if they lose. 
 
The advantage to the client is that they get someone to take on their case, when 
they would otherwise have been prevented from doing so by the potential costs. 
Research shows, however, that solicitors will offer such fees only if the risks of 
losing are very low and the benefits of winning the case are sufficiently high to 
counteract the possible risks if the action is lost.4 This means that only those 
pursuers who have a very strong case are likely to have their cases taken on this 
basis.  
 
One disadvantage of speculative fees is the need for the pursuer to take out an 
‘after the event’ insurance policy, which will pay the other party’s costs should 
they lose the case. Such policies can be costly, yet unlike in England and Wales, 
where successful litigants can recover the cost of this insurance premium, this 
cost cannot presently be recovered in Scotland. The Association of Personal 
Injury Lawyers has said that this has resulted in a situation where ‘no win no fee’ 
arrangements are ‘not universally viable due to the lack of an effective after-the-
event insurance market in Scotland’.5  
 
The STUC has also expressed concerns about this anomaly, warning that if the 
situation is not addressed, it may lead to unions taking on fewer cases, leaving 
their members to go to private solicitors on a ‘no-win, no-fee’ basis, rather than 
having their cases funded entirely by their union. Concern has also been 
expressed by Action against Medical Accidents that this places those pursuing 
claims for medical negligence in Scotland at a disadvantage compared to those 
in England and Wales. 
 
It must be borne in mind, however, that the situation in England and Wales is 
quite different to that in Scotland. In that jurisdiction, legal aid was withdrawn 
from personal injury cases some years ago, and was replaced by speculative 
fees and ‘after the event’ insurance. This has led to concerns that some people 
who may previously have received legal aid on the basis of a reasonable chance 
of winning their case may not now be able to find a lawyer to offer them a 
conditional fee agreement. We would not wish to see such an approach taken in 
Scotland. While we accept that legal aid funding is not limitless, we see 
conditional fees as a means of increasing access to justice for those on ‘middle 
incomes’, not as a substitute for legal aid.  

 
3  Section 61A of the Solicitors (Scotland) Act 1980, inserted by section 36 Law Reform (Miscellaneous 
Provisions) Act 1990; The Act of Sederunt (Fees of Solicitors in Speculative Actions) 1992 (SI 1992 No. 
1599) 
 
4 Funding in Personal Injury Litigation; Blackie, Paterson, Phillips and Squires, Scottish Office Central 
Research Unit, 1998 
5 Written submission by the Association of Personal Injury Lawyers to the Civil Justice Advisory Group, 
April 2005. Available on the Scottish Consumer Council website at www.scotconsumer.org.uk/civil. 
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The issues raised in the petition 
 
With regard to the alleged ‘conflict of interest’ arising from speculative fee 
arrangements, we have not carried out research into this matter. Therefore, 
although we can see that such a conflict could potentially arise in relation to  
  
extra-judicial settlements, we have no empirical evidence about this. That said, it 
must be borne in mind that research suggests that around 99% of all personal 
injury cases, however they are funded, are settled out of court.6 This suggests 
that a ‘win’ in a speculative fee case is unlikely in the overwhelming majority of 
instances to mean an actual victory in court, as opposed to an agreed settlement.  
 
The SCC sponsored Civil Justice Advisory Group chaired by Lord Coulsfield 
concluded that the courts should be viewed as a last resort, should other less 
formal means of dispute resolution prove unsuccessful. 7 We would therefore 
support increased case management by judges and sheriffs in Scotland across 
the board, in personal injury cases, as well as other types of case, encouraging 
all of those within the civil justice system to try to settle cases as early as 
possible. 
 
We have accordingly welcomed the recent agreement between the Law Society 
of Scotland and the Federation of Scottish Claims Managers of a voluntary pre-
action protocol for personal injury claims with a value of up to £10,000. We hope 
that this will lead to an increase in cases being settled at an early stage, as has 
happened in England and Wales, following the introduction of pre-action 
protocols there. 
 
Even where a personal injury case is decided by a court, the available research 
suggests that the award made is usually significantly lower than the amount 
claimed. A study carried out in 1989 found that awards made by the court were, 
on average, 38% of the original claim value in the sheriff courts and 47% in the 
Court of Session.8 It is also clear that it is general practice for solicitors to sue for 
more than they expect the case to eventually settle for.9

 
In the absence of further evidence, therefore, it is difficult to conclude whether 
the use of speculative fees leads to a conflict of interest between solicitors and/or 
advocates and their clients, as suggested in the petition. It is clear that in 
personal injury cases in general, most settle out of court and the amount 
awarded is generally substantially less than that sued for. We would welcome 
further research in this area, as there appears to be little up to date Scottish 
evidence as to the impact of speculative fees on clients and on the outcome of 
cases.  

 
6 Personal Injury Litigation, Negotiation and Settlement, Samantha Coope and Sue Morris, Scottish 
Executive Social Research, 2002 
7 The Civil Justice System in Scotland - a case for review?: the final report of the Civil Justice Advisory 
Group,  published by the Scottish Consumer Council, November 2005. 
8 Personal Injury Litigation in the Sheriff Courts: A Descriptive Analysis, Cameron and Johnston,  Scottish 
Office Central Research Unit, 1995 
9 Personal Injury Litigation, Negotiation and Settlement, Samantha Coope and Sue Morris, Scottish 
Executive Social Research, 2002 
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The wider issues 
 
We believe that this petition raises some very important issues in relation to the 
funding of civil cases in Scotland more generally, beyond the specific matter of 
speculative fees. While we believe that such fees are a potential means of 
increasing access to justice, and that their use could be extended beyond 
personal injury cases, we also think that other alternative means of funding  
 
should be considered in Scotland. These include increased take-up of ‘before the 
event’ legal expenses insurance, and the possible introduction of contingency 
fees.  
 
Under a contingency fee arrangement, which is currently illegal in both Scotland 
and England, the lawyer receives a percentage of the court award as a fee if their 
client is successful. We are not convinced that the conflict of interest argument 
on the basis of which such fees are made illegal is any stronger than that which 
can be made about speculative fees. As far back as 1995, we stated that we 
were not opposed in principle to such arrangements.10

 
In England and Wales, the Civil Justice Council, which has considered the future 
funding of litigation in some depth, has set out a number of overriding principles 
upon which it considers the delivery of access to justice to be dependent: 
 

i. a meritorious case 
ii. the participants having at the outset access to means of funding their case 
iii. the lawyers on each side having at the outcome access to reasonable 

remuneration 
iv. the cost of (i) and (ii) being proportionate to what is at stake 
v. the availability of an efficient and properly court resourced system11 

 
The Council has recently concluded, albeit within a different system to that in 
Scotland, that conditional fees are a key aspect of the future funding of civil 
justice. It also recommended that a supplementary legal aid scheme should be 
established, and regulated contingency fees permitted in certain cases.12

 
We hope that these wider issues about funding access to justice will be 
addressed by Lord Gill’s review of the civil courts. We would suggest that these 
are fundamental matters which the parliament, and in particular the Justice 
committee, may wish to consider more fully in the light of the Gill review. 
 
I hope that these comments are helpful. 
 
Yours sincerely 
 

 
10 Response to the Law Society of Scotland’s Consultation on Contingency Fees, Scottish Consumer 
Council, 1995 
11 Improved Access to Justice-Funding Options and Proportionate Costs, Civil Justice Council, 2005 
12 Improved Access to Justice-Funding Options and Proportionate Costs; The Future Funding of 
Litigation- Alternative Funding Structures, Civil Justice Council, 2007 
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