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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Stage 1 Report did not contain hard copies of the letter from the Finance 
Committee (linked in Annexe C), and the oral and written evidence given to the 
Committee (listed in Annexes D and E). These materials are included here 
immediately after the Report.  
 
The Subordinate Legislation Committee considered the Bill at Stage 1 on four 
occasions, and took evidence on one. The Official Report for that meeting is included 
after the Stage 1 Report, as are the extracts from the minutes of the other meetings.  
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Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 23-EN.  A Policy Memorandum is printed separately as SP Bill 23-PM. 
 
 
 
 
 

Schools (Consultation) (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to make provision for the consultation process that is to apply 
as respects various proposals made by education authorities for schools; to make special 
provision for rural schools; to provide for Ministerial call-in of closure proposals; and for 
connected purposes. 
 
 

Process for all schools 5 

10 

15 

20 

25 

1 Overview of key requirements 

(1) Subsection (2) applies where, in relation to any school, an education authority has 
formulated a relevant proposal. 

(2) Before proceeding with the proposal, the education authority must comply with the 
initial and subsequent requirements set out in subsections (3) and (4). 

(3) The initial requirements are— 

(a) to prepare an educational benefits statement in accordance with section 3, 

(b) to prepare (and publish) a proposal paper in accordance with section 4, 

(c) to give notice of the proposal to the relevant consultees (and invite 
representations) in accordance with section 6,  

(d) to hold (and give notice of) a public meeting in accordance with section 7,  

(e) to involve HMIE in accordance with section 8. 

(4) The subsequent requirements are— 

(a) to review the proposal in accordance with section 9(1),  

(b) to prepare (and publish) a consultation report in accordance with sections 9 and 
10. 

(5) In subsection (2), the reference to proceeding with the proposal is to— 

(a) deciding to implement it (wholly or partly), or 

(b) implementing it (wholly or partly). 

 
2 Relevant proposals and consultees 

(1) In this Act— 

SP Bill 23 Session 3 (2009) 
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(a) a “relevant proposal” is any proposal specified in paragraphs 1 to 10 of schedule 
1, 

(b) a “closure proposal” is a proposal specified in paragraph 1 of that schedule. 

(2) In this Act, the “relevant consultees”— 

(a) in relation to a particular relevant proposal, are the consultees specified in the 
corresponding paragraph of schedule 2, 

5 

10 

15 

20 

25 

30 

35 

(b) so far as required by paragraphs 11 and 12 of that schedule, include the consultees 
specified in those paragraphs. 

 
3 Educational benefits statement 

(1) The education authority must prepare an educational benefits statement which 
includes— 

(a) the authority’s assessment of the likely effects of a relevant proposal (if 
implemented) on— 

(i) the pupils of any affected school, 

(ii) any other users of the school’s facilities,  

(iii) any children who would (in the future but for implementation) be likely to 
become pupils of the school, 

(iv) the pupils of any other schools in the authority’s area, 

(b) the authority’s assessment of any other likely effects of the proposal (if 
implemented),  

(c) an explanation of how the authority intends to minimise or avoid any adverse 
effects that may arise from the proposal (if implemented),  

(d) a description of the benefits which the authority believes will result from 
implementation of the proposal (with reference to the persons whom it believes 
will derive them).  

(2) The statement must also include the education authority’s reasons for coming to the 
beliefs expressed under subsection (1)(d). 

(3) In subsection (1), the references to effects and benefits are to educational effects and 
benefits. 

 
4 Proposal paper 

(1) The education authority must prepare a proposal paper which— 

(a) sets out the details of the relevant proposal, 

(b) proposes a date for implementation of the proposal, 

(c) contains the educational benefits statement in respect of the proposal, 

(d) refers to such evidence or other information in support of (or otherwise relevant in 
relation to) the proposal as the education authority considers appropriate.  

(2) The proposal paper must also give a summary of the process provided for in sections 1 
to 17 (so far as applicable in relation to the proposal).  

(3) A proposal paper may include more than one proposal. 
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(4) The education authority must— 

(a) publish the proposal paper in both electronic and printed form,  

(b) make the paper, and (so far as practicable) a copy of any separate documentation 
that it refers to under subsection (1)(d), available for inspection at all reasonable 
times and without charge— 5 

10 

15 

20 

25 

30 

35 

(i) at its head office and on its website, 

(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the proposal paper— 

(i) to such persons as may reasonably require that information in another form, 
and 

(ii) in such other form as may reasonably be requested by such persons. 

(5) The education authority must advertise the publication of the proposal paper by such 
means as it considers appropriate. 

 
5 Correction of the paper 

(1) This subsection applies where, during the consultation period, an education authority— 

(a) has been notified of an alleged inaccuracy in a proposal paper, or  

(b) discovers an inaccuracy in a proposal paper. 

(2) In the situation mentioned in subsection (1)(a), the education authority must— 

(a) ascertain if there is (in fact) an inaccuracy, and 

(b) inform the notifier as to the action (if any) it is taking under subsection (3). 

(3) In the situation mentioned in subsection (1)(a) or (b), the education authority may— 

(a) take the following steps— 

(i) publish a corrected proposal paper, 

(ii) give revised notice in accordance with section 6, and 

(iii) send a copy of the corrected paper to HMIE, 

(b) issue a notice to the relevant consultees and HMIE— 

(i) correcting the inaccuracy, and  

(ii) if the authority considers it appropriate, extending the consultation period 
by such period as is reasonable by reference to the nature of the correction, 
or 

(c) take no further action (except by virtue of section 10(3)). 

 
6 Notice and consultation period 

(1) The education authority must give the relevant consultees notice— 

(a) of the relevant proposal, or 

(b) where only part of the proposal affects a particular consultee (or category of 
consultee), of that part of the proposal. 
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(2) The notice must— 

(a) give a summary of the proposal (or part),  

(b) give information about— 

(i) where a copy of the proposal paper may be obtained, and 

(ii) how to make written representations on the proposal (including to whom 
such representations should be submitted). 

5 

10 

15 

20 

25 
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35 

(3) The notice must also— 

(a) state the date of the last day of the consultation period for the proposal, 

(b) advise that this is the period within which written representations must be 
received by the authority for them to be taken into account, and  

(c) if known (at the time of giving the notice), state the date, time and place of the 
public meeting on the proposal.   

(4) In this Act, the “consultation period” is a period (fixed by the education authority) of at 
least 6 weeks that— 

(a) starts on the day (or last day) on which the notice required by subsection (1) is 
given,  

(b) runs continuously, and 

(c) includes at least 30 school days of any affected school. 

(5) In subsection (4), a “school day”— 

(a) in relation to a particular school is a day on which the school is ordinarily open to 
its pupils for the purpose of their school education, or 

(b) in the case of a further education centre to which paragraph 10 of schedule 1 
refers, is a day on which the centre is ordinarily open to its students for the 
purpose of their further education. 

 
7 Public meeting 

(1) During the consultation period, the education authority must hold (and be represented 
at) a public meeting on the relevant proposal. 

(2) Advance notice of the date, time and place of the public meeting must be given by the 
education authority to— 

(a) the relevant consultees,   

(b) HMIE. 

(3) Subsection (2)(a) does not require such notice to be given if it has already been given 
under section 6(3)(c). 

(4) More than one proposal may be the subject of the same public meeting if the proposals 
are included in the same proposal paper.   

 
8 Involvement of HMIE 

(1) The education authority must send to HMIE— 

(a) when published, a copy of the proposal paper,  
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(b) as regards any relevant written representations received by the authority (from any 
person) during the consultation period— 

(i) a copy of them, or 

(ii) if HMIE agree, a summary of them, 

(c) a summary of any oral representations made to it (by any person) at the public 
meeting, 
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(d) as available (and so far as otherwise practicable), a copy of any other relevant 
documentation. 

(2) HMIE are to prepare a report on the educational aspects of the relevant proposal. 

(3) In preparing the report, HMIE may— 

(a) enter any affected school and make such reasonable enquiries of such persons 
there as HMIE consider appropriate, and 

(b) make such reasonable enquiries of such other persons as HMIE consider 
appropriate. 

(4) In preparing the report, HMIE are to have regard (in particular) to— 

(a) the educational benefits statement,  

(b) the things sent to them under subsection (1)(b) and (c), 

(c) any written representations made (by any person) direct to HMIE on any 
educational aspect of the proposal so far as HMIE consider them to be relevant. 

(5) HMIE must submit the report to the education authority— 

(a) not later than 3 weeks after the authority has complied with subsection (1), or 

(b) within such longer period as is agreed between them.  

(6) In this Act, “HMIE’s report” is the report prepared under subsection (2). 

(7) In this Act, a reference to “HMIE” is a reference to Her Majesty’s Inspectors (including 
any of them). 

 
9 Consultation report 

(1) After the education authority has received HMIE’s report, the authority is to review the 
relevant proposal having regard (in particular) to— 

(a) any relevant— 

(i) written representations received by the authority (from any person) during 
the consultation period, 

(ii) oral representations made to it (by any person) at the public meeting, 

(b) HMIE’s report. 

(2) The education authority must then prepare a consultation report.  

(3) The education authority must— 

(a) publish the consultation report in both electronic and printed form, 

(b) make the report available for inspection at all reasonable times and without 
charge— 

(i) at its head office and on its website,   
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(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the consultation report— 

(i) to such persons as may reasonably require that information in another form, 
and 5 

10 

15 

20 

25 

30 

35 

(ii) in such other form as may reasonably be requested by such persons. 

(4) The education authority must inform any person who during the consultation period 
made written representations on the relevant proposal of the publication of the 
consultation report. 

(5) The education authority must advertise the publication of the consultation report by such 
means as it considers appropriate. 

 
10 Content of the report 

(1) The consultation report must (in particular)— 

(a) contain the information mentioned in subsection (2), 

(b) if applicable, include the further information mentioned in subsection (3), 

(c) in a relevant case, also provide the explanation mentioned in subsection (4). 

(2) The information is— 

(a) a record of the total number of any written representations made to the education 
authority (by any person) on the proposal during the consultation period, 

(b) a summary of— 

(i) those written representations,  

(ii) any oral representations made to it (by any person) at the public meeting, 

(c) a statement of the authority’s response to— 

(i) those written and oral representations, 

(ii) HMIE’s report, 

(d) a copy of that report, 

(e) a statement explaining how the education authority complied with section 9(1). 

(3) In relation to any inaccuracy in the proposal paper to which section 5(1) applies, the 
further information is— 

(a) details of the inaccuracy (including a statement of the authority’s opinion on it),  

(b) a statement— 

(i) of the action taken in respect of the inaccuracy, or 

(ii) if no action has been taken, of that fact (and why). 

(4) In the case of a closure proposal, the explanation is of the opportunity that may arise for 
making representations to the Scottish Ministers in connection with section 15(4). 

 
11 Time for further consideration 

(1) An education authority may proceed with a relevant proposal only after the expiry of 3 
weeks starting with the day on which the authority complies with section 9(3)(a). 
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(2) In subsection (1), the reference to proceeding with a proposal is to— 

(a) deciding to implement it (wholly or partly), or 

(b) implementing it (wholly or partly). 

 
Special provision for rural schools 

12 Factors for rural closure proposals 5 
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25 
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35 

(1) Subsection (2) applies in relation to any closure proposal as respects a rural school. 

(2) The education authority must have special regard to the factors mentioned in subsection 
(3). 

(3) The factors are— 

(a) any viable alternative to the closure proposal,   

(b) the likely effect on the local community in consequence of the proposal (if 
implemented), 

(c) the likely effect caused by any different travelling arrangements that may be 
required in consequence of the proposal (if implemented).  

(4) For the purpose of subsection (3)(b), the effect on the community is to be assessed by 
reference (in particular) to— 

(a) the sustainability of the community, 

(b) the availability of the school’s premises and its other facilities for use by the 
community. 

(5) For the purpose of subsection (3)(c)— 

(a) the effect caused by such travelling arrangements includes (in particular)— 

(i) that on the school’s pupils and staff and any other users of the school’s 
facilities, 

(ii) any environmental impact, 

(b) the travelling arrangements are those to and from the school of (and for) the 
school’s pupils and staff and any other users of the school’s facilities. 

 
13 Explanation of approach 

(1) Subsections (2) and (3) apply in relation to any closure proposal as respects a rural 
school. 

(2) The proposal paper must additionally explain how the education authority complied 
with section 12 when formulating the proposal. 

(3) The consultation report must additionally explain— 

(a) how the education authority complied with section 12 when reviewing the 
proposal under section 9(1), 

(b) any change of attitude that the education authority has had which is attributable to 
its compliance with section 12 when reviewing the proposal under section 9(1). 
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14 Designation of rural schools 

(1) In this Act, a “rural school” is a school which is designated as such by its inclusion in 
the list of rural schools maintained by the Scottish Ministers for the purposes of this 
subsection.  

(2) In determining the question of rurality when considering whether a school falls to be 
included in or excluded from the list of rural schools, the Scottish Ministers are to have 
regard (in particular) to— 
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(a) the population of the community (or settlement) in which the school is located, 

(b) the geographical circumstances of that community (or settlement) including its 
relative remoteness or inaccessibility. 

(3) The list of rural schools is to be accompanied by an explanation of how the Scottish 
Ministers devised the list— 

(a) by reference to subsection (2), and 

(b) if they consider it appropriate, by reference to any recognised criteria available 
from a reliable source.  

(4) The Scottish Ministers are to— 

(a) monitor the list of rural schools (and update it as regularly as they consider 
necessary), 

(b) publish it (including as updated) in such way as they consider appropriate. 

(5) An education authority must provide the Scottish Ministers with such information as 
they may reasonably require of it in connection with the list of rural schools. 

 
Call-in by the Scottish Ministers 

15 Call-in of closure proposals  

(1) Subsections (2) to (6) apply where, in relation to any school, an education authority has 
decided to implement a closure proposal. 

(2) The education authority must— 

(a) notify the Scottish Ministers of that decision no later than the end of the next 
working day after making it,  

(b) along with that notification, give them a copy of— 

(i) the proposal paper, 

(ii) the consultation report. 

(3) Before the expiry of 6 weeks starting with the day on which that decision is made, the 
Scottish Ministers may issue a call-in notice to the education authority. 

(4) In considering whether to issue a call-in notice, the Scottish Ministers are to take 
account of any relevant representations made to them (by any person) within the first 3 
weeks of that 6 week period. 

(5) A call-in notice has the effect of remitting the closure proposal to the Scottish Ministers. 

(6) The education authority may not proceed further with the proposal before the expiry of 
the 6 week period within which a call-in notice may be issued as respects the proposal. 

10
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(7) But the restriction in subsection (6) ceases to apply if (before the end of that period) the 
Scottish Ministers inform the education authority that they do not intend to issue a call-
in notice as respects the proposal. 

(8) In subsection (6), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 5 

10 

15 

20 

25 

30 

35 

 
16 Determination of case 

(1) Subsections (2) and (3) apply where a call-in notice is issued as respects a closure 
proposal. 

(2) The Scottish Ministers may— 

(a) refuse to consent to the proposal, or 

(b) grant their consent to the proposal— 

(i) subject to conditions, or 

(ii) unconditionally. 

(3) The education authority may not proceed further with the proposal— 

(a) unless the Scottish Ministers grant their consent to it under subsection (2)(b), and 

(b) until the Scottish Ministers duly inform the authority of that consent (and any 
conditions to which it is subject). 

(4) In subsection (3), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 

 
17 Grounds for call-in etc. 

(1) The Scottish Ministers may issue a call-in notice only if subsection (2) applies. 

(2) This subsection applies where it appears to the Scottish Ministers that the education 
authority may have failed— 

(a) in a significant regard to comply with the requirements imposed on it by (or 
under) this Act so far as they are relevant in relation to the closure proposal, or 

(b) to take proper account of a material consideration relevant to its decision to 
implement the proposal. 

(3) The education authority must provide the Scottish Ministers with such information in 
connection with a closure proposal as they may reasonably require of it for the purposes 
of their consideration of— 

(a) whether to issue a call-in notice, or 

(b) the matter of consent (including conditions) under section 16(2). 

(4) In this Act, a “call-in notice” is one issuable by the Scottish Ministers under section 
15(3). 

 
General 

18 Ancillary provision 

Schedule 3— 

(a) modifies enactments, 
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(b) makes transitional, transitory and saving provision. 

 
19 Guidance 

In exercising its functions under this Act, an education authority must have regard to 
any guidance issued by the Scottish Ministers for the purposes of or in connection with 
this Act. 5 

10 

15 

20 

25 

30 

35 

 
20 Regulations 

(1) The Scottish Ministers may by regulations make such— 

(a) supplemental provision, or 

(b) incidental, consequential, transitional, transitory or saving provision. 

as they consider necessary or expedient for the purposes of or in connection with this 
Act. 

(2) The Scottish Ministers may by regulations modify schedule 1 or 2 by— 

(a) adding an entry to, or removing an entry from, it, or 

(b) altering the terms of any entry in it. 

(3) Regulations under subsection (1)(a) may (in particular) elaborate on any aspect of the 
process provided for in sections 1 to 17.  

(4) Regulations under subsection (1) may (in particular) include provision as to the 
functions of education authorities or the Scottish Ministers. 

(5) The power to make regulations under subsection (1) or (2) includes power to make 
different provision for different purposes. 

(6) The power to make regulations under subsection (1) or (2) is exercisable by statutory 
instrument, but— 

(a) a statutory instrument containing regulations under subsection (2) is not to be 
made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament,  

(b) a statutory instrument containing regulations under subsection (1) which adds to, 
replaces or omits the text of an Act (including this Act) is not to be made unless a 
draft of the instrument has been laid before, and approved by resolution of, the 
Parliament, 

(c) a statutory instrument containing any other regulations under subsection (1) is 
subject to annulment in pursuance of a resolution of the Parliament. 

 
21 Definitions 

(1) In this Act— 

“education authority” has the meaning given in section 135(1) of the 1980 Act, 

“school”— 

(a) means any school under the management of an education authority (that is, 
a public school as defined in section 135(1) of the 1980 Act), 

(b) in relation to a proposal specified in paragraph 10 of schedule 1, includes 
the (authority-managed) further education centre concerned, 

12
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“the 1980 Act” means the Education (Scotland) Act 1980 (c.44). 

(2) In this Act— 

“affected school” is to be construed in accordance with paragraph 11 of schedule 
1, 

“call-in notice” (as respects a closure proposal) is defined in section 17(4), 5 

10 

15 

20 

25 

“consultation period” is defined in section 6(4) and “consultation report” is to be 
construed by reference to section 1(4), 

“educational benefits statement”, “proposal paper” and “public meeting” are to be 
construed by reference to section 1(3), 

“HMIE’s report” and “HMIE” are defined in section 8(6) and (7), 

“relevant proposal”, “closure proposal” and “relevant consultees” are defined in 
section 2, 

“rural school” is defined in section 14(1). 

(3) Unless the context otherwise requires, any undefined expression used in this Act (but 
defined in section 135(1) of the 1980 Act) is to be construed in accordance with section 
135(1) of the 1980 Act. 

 
22 Commencement and short title 

(1) This section and sections 19 to 21 come into force on the day after Royal Assent. 

(2) The other provisions of this Act come into force on the day that the Scottish Ministers 
by order made by statutory instrument appoint. 

(3) An order under subsection (2) may appoint different days for different provisions. 

(4) An order under subsection (2) may—  

(a) include such transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient in connection with the commencement of this 
Act, 

(b) make different provision for different purposes. 

(5) The short title of this Act is the Schools (Consultation) (Scotland) Act 2009. 

 

13



12 Schools (Consultation) (Scotland) Bill 
Schedule 1—Relevant proposals 

 

SCHEDULE 1 
(introduced by section 2) 

RELEVANT PROPOSALS 

 
Closure  

1 (1) A proposal to permanently— 5 

10 

15 

20 

25 

30 

(a) discontinue a school, or  

(b) discontinue— 

(i) all the nursery classes in a school, or 

(ii) a stage of education in a school (apart from a nursery class).  

(2) For the purpose of this paragraph a proposal to make arrangements of the sort mentioned 
in sub-paragraph (3) (however described) is to be regarded as a proposal to discontinue 
the school or a stage of education in the school.  

(3) The arrangements are such arrangements in respect of the school or a stage of education 
in the school as would (if they were implemented) result, or be likely to result, in the 
permanent discontinuation of the school or the stage of education. 

(4) If a proposal— 

(a) by virtue of sub-paragraph (2) falls within this paragraph, and  

(b) also falls within another paragraph of this schedule except paragraph 10,  

the proposal is to be regarded as falling within this paragraph only.  

 
Establishment 

2 A proposal to establish— 

(a) a new school, or 

(b) a new stage of education in a school.  

 
Relocation 

3 A proposal to relocate (in whole or in part) a school or nursery class. 

 
Admission arrangements 

4 A proposal to vary any admission arrangements for a school including— 

(a) a proposal to establish, terminate or otherwise alter the catchment area of a school, 
and  

(b) a proposal to make or modify guidelines in respect of the handling of placing 
requests. 

 
Transfer from primary to secondary school 

5 A proposal to vary the arrangements for the transfer of pupils from a primary school to a 
secondary school.  

14
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Primary school commencement date 

6 A proposal to change the school commencement date of a primary school. 

 
Special class outwith a special school 

7 A proposal to vary arrangements for the constitution of a special class in a school other 
than a special school. 5 

10 

15 

20 

25 

30 

35 

 
Transport to denominational school 

8 A proposal to discontinue arrangements for the provision of transport by the education 
authority for pupils attending a denominational school. 

 
Changing from denominational to non-denominational school 

9 A proposal to change a denominational school into a non-denominational school.  

 
Discontinuance of a further education centre 

10 (1) A proposal to discontinue a further education centre which is managed by the education 
authority.  

(2) For the purpose of this paragraph, a “further education centre” is an institution for the 
provision of further education. 

(3) But it does not include a centre wholly or mainly for the provision of social, cultural and 
recreational activities (or any of such activities) or a centre for provision of courses of 
education in the evening only. 

 
Meaning of expressions used in this schedule 

11 (1) In this Act, a reference to any school that is affected by a proposal is to— 

(a) every school which the proposal directly concerns, and 

(b) any other school which would be significantly affected in consequence of the 
proposal (if implemented).  

(2) So (for example) an affected school is— 

(a) a school which it is proposed be discontinued,  

(b) a school to which the education authority proposes to transfer some or all of the 
pupils of a discontinued school, 

(c) a school in respect of which it is proposed to alter the catchment area (including 
where that is the result of the discontinuance of another school), 

(d) a school from which it is proposed to transfer pupils as a result of the 
establishment of a new school.  

(3) But a school is not an affected school solely because it would be likely to become the 
subject of placing requests as a consequence of the implementation of a proposal. 

12 For the purposes of this schedule and schedule 2— 

“catchment area” has the meaning given in section 28A(3D) of the 1980 Act,  

15
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“denominational school” is a school of a type referred to in section 21 of the 1980 
Act, 

 “nursery class”, “primary education”, secondary education” and “further 
education” are to be construed in accordance with section 135(1) and (2) of the 
1980 Act, 5 

10 

15 

20 

25 

30 

35 

“primary school” and “secondary school” are schools where primary and 
secondary education respectively are provided (whether or not exclusively),  

“school commencement date” has the meaning given in section 32(1) of the 1980 
Act,  

“special school” has the meaning given in section 29(1) of the Education 
(Additional Support for Learning) (Scotland) Act 2004 (asp 4) and “special class” 
is a class of the kind described there, 

“stage of education” means— 

(a) a yearly stage of— 

(i) primary education, or  

(ii) secondary education,  

(b) a nursery class in a school, or 

(c) a special class in a school which is not itself a special school. 

 

SCHEDULE 2 
(introduced by section 2) 

RELEVANT CONSULTEES 

 
Closure 

1  In relation to a proposal specified in paragraph 1 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(f) the community council (if any),  

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003 (asp 1), 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 
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Establishment 

2 In relation to a proposal specified in paragraph 2 of schedule 1, the consultees are — 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

5 

10 

15 

20 

25 

30 

35 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(f) the community council (if any),  

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 

 
Relocation 

3 In relation to a proposal specified in paragraph 3 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school,  

(f) the community council (if any),  

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 

 
Admission arrangements 

4 In relation to a proposal specified in paragraph 4 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

17
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(d) the pupils at any affected school (in so far as the education authority considers 

them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school,  

(f) the community council (if any),  

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

5 

10 

15 

20 

25 

30 

35 

(h) any other education authority that the education authority considers relevant. 

 
Transfer from primary to secondary school 

5 In relation to a proposal specified in paragraph 5 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant. 

 
Primary school commencement date 

6 In relation to a proposal specified in paragraph 6 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school,  

(f) any other education authority that the education authority considers relevant. 

 
Special class outwith a special school 

7 In relation to a proposal specified in paragraph 7 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 
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(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 5 

10 

15 

20 

25 

30 

35 

(f) any other education authority that the education authority considers relevant. 

 
Transport to denominational school 

8 In relation to a proposal specified in paragraph 8 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(f) any other education authority that the education authority considers relevant. 

 
Changing from denominational to non-denominational school 

9 In relation to a proposal specified in paragraph 9 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school,  

(f) any other education authority that the education authority considers relevant. 

 
Discontinuance of a further education centre 

10 In relation to a proposal specified in paragraph 10 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any school at which the pupils 
who attend the further education centre also attend,  

(b) the parents of the pupils of school age attending the centre,  

(c) the parents of any pupils expected by the education authority to attend the centre 
within two years of the date of publication of the proposal paper, 

(d) the pupils attending the centre (in so far as the education authority considers them 
to be of a suitable age and maturity), 

(e) the staff (teaching and other) of any school at which the pupils who attend the 
further education centre also attend, 

19
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(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) the staff (teaching and other) at the centre, 5 

10 

15 

20 

25 

30 

35 

(i) the students attending the centre,  

(j) the employers of any such students,  

(k) any other users of the centre that the education authority considers relevant. 

 
Gaelic consultee 

11 In relation to any proposal mentioned above which affects the provision of Gaelic 
medium education (that is, teaching by means of the Gaelic language (as spoken in 
Scotland)), the Bòrd na Gàidhlig is also a consultee.  

 
Denominational consultee 

12 In relation to any proposal mentioned above which affects a denominational school, also 
a consultee is the person duly authorised for the purpose by the church or 
denominational body in whose interest the affected school is conducted. 

 
Meaning of expressions used in this schedule 

13 In this schedule— 

“community council” is one established by a local authority under Part IV of the 
Local Government (Scotland) Act 1973 (c.65), 

“Parent Council” and “Combined Parent Council” means one established in 
accordance with sections 6 and 16 respectively of the Scottish Schools (Parental 
Involvement) Act 2006 (asp 8). 

 

SCHEDULE 3 
(introduced by section 18) 

ANCILLARY PROVISION 

 
Modification of enactments 

1 (1) In section 22 (discontinuance and moves of educational establishments) of the 1980 
Act— 

(a) in subsection (4), for the words “sections 22A, 22B, 22C and 22D of this Act” in 
the first place where they occur substitute “sections 22C and 22D of this Act and 
the Schools (Consultation) (Scotland) Act 2009 (asp 00)”, 

(b) in proviso (ii) to that subsection, for the words “sections 22A, 22B, 22C and 22D 
of this Act” substitute “sections 22C and 22D of this Act and the Schools 
(Consultation) (Scotland) Act 2009 (asp 00)”. 

(2) Sections 22A and 22B of the 1980 Act are repealed. 
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2 In the Local Government etc. (Scotland) Act 1994 (c.39), section 143 is repealed. 

 
Transitional, transitory and saving provision 

3 (1) Sub-paragraphs (2) to (5) apply to any relevant proposal if— 

(a) a consultation on the proposal has been initiated (and is in progress), or has been 
carried out, by an education authority— 5 

10 

15 

20 

25 

30 

35 

40 

(i) under the 1981 Regulations and section 22A of the 1980 Act, and 

(ii) before commencement of this paragraph, and 

(b) no final decision to implement the proposal has been made before commencement 
of this paragraph.  

(2) The education authority may not proceed with the proposal unless the consultation 
consists of (or includes) the matters provided for in sections 1 to 10 so far as relevant in 
relation to the proposal. 

(3) Section 11 applies in relation to the proposal. 

(4) In the case of a closure proposal as respects a rural school— 

(a) where applicable— 

(i) if the proposal paper has not yet been published, the paper must (whenever 
published) additionally explain the extent to which the education authority 
has, up to that stage, taken account of the matters provided for in section 
12(2) to (5), 

(ii) if the consultation report has not yet been published, the report must 
(whenever published) additionally explain the extent to which the 
education authority has, at any (or any other) stage, taken account of the 
matters provided for in section 12(2) to (5), 

(b) at any time when the education authority is deciding whether to implement the 
proposal, section 12(2) to (5) applies in relation to the proposal. 

(5) In the case of any closure proposal, if at any time the education authority decides to 
implement the proposal, sections 15 to 17 apply in relation to the proposal. 

4 (1) Sub-paragraph (2) applies to a relevant proposal if— 

(a) a consultation on the proposal has been carried out by an education authority— 

(i) under the 1981 Regulations and section 22A of the 1980 Act, and 

(ii) before the commencement of this paragraph, and 

(b) the final decision to implement the proposal has been made before 
commencement of this paragraph. 

(2) The education authority may proceed further with the proposal except in the 
circumstances mentioned in sub-paragraph (3) or (4). 

(3) The circumstances are where the authority modifies the proposal in a material way. 

(4) The circumstances are where— 

(a) in accordance with section 22B of the 1980 Act, the proposal requires the consent 
of the Scottish Ministers, and  

(b) that consent— 
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(i) has not yet been given, or 

(ii) is, or has been, refused. 

5 Despite paragraph 1(2)— 

(a) to the extent required for the purposes of paragraph 3, the 1981 Regulations and 
section 22A of the 1980 Act continue to operate as they did immediately before 
the commencement of this paragraph, and 

5 

10 

15 

(b) to the extent required for the purposes of paragraph 4, the 1981 Regulations and 
section 22A of the 1980 Act, and section 22B of that Act, continue to operate as 
they did immediately before the commencement of this paragraph. 

6 (1) In paragraph 3(2), the reference to proceeding with the proposal is to— 

(a) deciding to implement it (wholly or partly), or 

(b) implementing it (wholly or partly). 

(2) In paragraph 4(2), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 

(3) In this schedule, “the 1981 Regulations” are the Education (Publication and 
Consultation Etc.) (Scotland) Regulations 1981 (S.I. 1981/1558). 
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EXPLANATORY NOTES 

 (AND OTHER ACCOMPANYING DOCUMENTS) 

 
 
 
 
CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Schools (Consultation) (Scotland) Bill introduced in the Scottish 
Parliament on 2 March 2009: 

• Explanatory Notes; 

• a Financial Memorandum; 

• a Scottish Government Statement on legislative competence; and 

• the Presiding Officer’s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 23–PM. 
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EXPLANATORY NOTES 

 
 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

SUMMARY AND BACKGROUND 

4. Under section 22A of the Education (Scotland) Act 1980 (“the 1980 Act”) local 
authorities, who are responsible for school provision in their areas, are currently required to 
consult on a prescribed list of proposed changes to schools.  The Education (Publication and 
Consultation Etc.) (Scotland) Regulations 1981 (S.I. No. 1558), as amended, (“the 1981 
Regulations”) prescribe who should be consulted by local authorities, aspects of the consultation 
procedures, and how these are publicised and made available to consultees.  They also prescribe 
certain categories of proposal that cannot be implemented without the consent of the Scottish 
Ministers. 

5. The Bill’s provisions cover three main areas: the consultation procedures for school 
closures, and other proposals affecting schools, which local authorities must follow; a new local 
authority duty to take into account certain prescribed factors before deciding to consult on a 
proposal to close a rural school; and replacement of the current system of referring certain local 
authority decisions to the Scottish Ministers for consent with a power to call in decisions, but 
only in decisions relating to closures.       

6. The Bill substantially implements the proposals set out in the Scottish Government’s 
consultation paper, Safeguarding our rural schools and improving school consultation 
procedures – proposals for changes to legislation,1 which was published on 1 May 2008 and 
formed part of a wider and extensive consultation process.   

OVERVIEW    

7. The Bill has three core themes and the sections are therefore grouped accordingly.  
Sections 1 to 11 relate to the process whereby local authorities consult on proposals for closures 
or other changes to schools that require consultation.  Sections 12 to 14 make specific provision 
for closure proposals for rural schools.  Sections 15 to 17 establish a system of Ministerial call-
in, in relation to school closure decisions.  

 
1 http://www.scotland.gov.uk/Publications/2008/04/25131457/0 
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COMMENTARY ON SECTIONS 

Process for all schools 

Section 1 – Overview of key requirements 

8. Section 1 provides an overview of the requirements that a local authority will have to 
comply with before proceeding with a proposed change to a school that requires consultation.  
The list of relevant proposals that require the consultation process to be undertaken are detailed 
in schedule 1.  The procedural requirements are set out in detail in the subsequent sections.     

9. For the purposes of a proposal described in paragraph 10 of schedule 1 to the Bill 
(discontinuance of a further education centre), a further education centre that is managed by a 
local authority is also deemed to be a “school”.  The consultation requirements that this Bill 
places on a local authority would apply in circumstances where an authority is proposing to close 
such a centre. 

Section 2 – Relevant proposals and consultees  

10. This section defines the terms “relevant proposal” and “relevant consultee” and 
introduces schedules 1 and 2.  A relevant proposal is defined by reference to the proposals listed 
in schedule 1 and a relevant consultee is a person or organisation to be consulted in relation to a 
given relevant proposal, as listed in schedule 2.    

Section 3 – Educational benefits statement 

11. Section 3 provides that when a local authority decides to consult on a relevant proposal 
they must prepare and publish, as part of their proposal paper, a statement to be known as an 
“educational benefits statement”.  This duty may be read in the context of section 3(2) of the 
Standards in Scotland’s Schools etc. Act 2000 which sets out local authorities’ responsibilities to 
endeavour to secure improvement in the quality of education in their schools, and exercise their 
functions with a view to raising standards of education.  In making a relevant proposal an 
authority would have to be certain that it is fulfilling its duties in relation to that Act.   

12. The educational benefits statement must set out the authority’s assessment of the likely 
effects of the proposal, if it were implemented, on certain groups of people as specified in 
section 3(1)(a)(i) to (iv), namely the pupils and other users of the facilities at any affected school, 
children who would be likely to attend the school, and other pupils in the authority area. The 
authority must also explain the benefits that it believes will accrue from the proposal and why, 
and any ways in which it would minimise or avoid any adverse consequences which it has 
identified. 

13. Where a local authority decides to consult on more than one proposal at the same time 
they would be able to package them together into one proposal paper (section 4(3)).  However 
they would have to produce a separate educational benefits statement for each proposal. 
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Section 4 – Proposal paper  

14. Section 4 provides that when an authority decides to consult on a relevant proposal, or 
proposals, and after they have prepared the associated educational benefits statement(s) (in 
accordance with section 3), they will be required to prepare and publish a proposal paper which 
will contain certain specified information.  Under the 1981 Regulations an authority is not 
currently required to publish a consultation/proposal paper but simply to notify parents of a 
proposal and publish a statement outlining the proposal or the part that (in the authority’s 
opinion) affects that parent.   

15. The requirements set out in section 4(1)(a), (b) and (c), and (2) require that all proposal 
papers should contain the same core content – details of the relevant proposal, a proposed date 
for implementation of the proposal, the educational benefits statement and a summary of the 
consultation process to be undertaken.  Subsection (1)(d) requires an authority to include in the 
paper such supporting evidence and information as is appropriate in connection with the views, 
conclusions, arguments and proposals set out in the paper.   

16. Section 4(2) provides that the proposal paper must also include a summary of the 
processes set out in sections 1 to 17 of this Bill – being the sequence of events, opportunities for 
participating in the consultation, and the role of the authority and potentially of the Scottish 
Ministers. Sections 12 to 14 set out the special provisions relating to proposals for the closure of 
a rural school (as defined in section 14).  Only proposal papers relating to such closures would 
need to provide a summary of those sections.  Likewise, the provisions in sections 15 to 17 (call-
in by the Scottish Ministers) only apply to proposals for any school closure (whether or not 
rural).  Only papers that propose a school closure would be required to include a summary of the 
process provided for in those sections. 

17. Section 4(4)(b) and (c) requires the authority to make the consultation report available for 
inspection (at all reasonable times and without charge) at its head office and on its website and at 
any affected school or at a nearby library or other suitable place near the school.  The 
information contained in the report must also be made available, again without charge, to those 
who may reasonably require the information in another form – for instance in other languages or 
in a form appropriate to those with visual impairment etc. 

Section 5 – Correction of the paper      

18. Section 5 provides for inaccuracies and alleged inaccuracies in the proposal paper to be 
dealt with during the consultation period.  It places a duty on an authority to look into any 
allegation of inaccuracy in a proposal paper, which would be a new requirement.   

19. Section 5(2)(a) obliges the authority to ascertain whether in fact the proposal paper does 
indeed contain an inaccuracy after which the authority must decide what action it will take in 
accordance with section 5(3). It may: 

(a) publish a corrected proposal paper (in accordance with section 6, which would 
require a new consultation period of at least 6 weeks to be set) and give notice of that 
fact to all the same relevant consultees who were notified of the publication of the 
original proposal paper;  
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(b)  issue a notice, again to all the relevant consultees, correcting the inaccuracy in the 
paper (for example, by way of a formal “erratum” or other explanation) and in 
addition may extend the original consultation period which had been set; or 

(c) take no further action.  

20. Section 5(2)(b) also requires the authority to inform the person(s) who made the original 
allegation of inaccuracy as to exactly what action, if any, it is deciding to take in line with 
subsection (3).  

21. In every case, if the procedures in section 5 have been triggered and gone through, the 
authority must set out details of the inaccuracy in the consultation report.  This is the case even 
where the authority takes no action in relation to the inaccuracy or concludes that the allegation 
of inaccuracy is unfounded.    

Section 6 – Notice and consultation period 

22. Section 6 deals with the notice that the authority must give to the relevant consultees and 
the duration of the consultation period.  

23. Section 6(1) requires the authority to give notice to the relevant consultees of the 
proposal that is being consulted on (or such part of the proposal as may affect a particular 
consultee).  

24. Section 6(2) and (3) requires that the notice give a summary of the proposal, or the 
appropriate part of it, together with information as to where to obtain a copy of the proposal 
paper and how to make written representations, and to whom, about the proposal. The notice 
must also indicate the final day of the consultation period (the date by which representations 
must be received by the authority). In connection with the requirements set out in section 7, the 
notice should also give an indication – if it is known at the time – of the date, time and place of 
the public meeting that is to be held. 

25. Section 6(4) specifies that the consultation period set by the authority shall last for at least 
six weeks, commencing on the day on which the authority gives notice of the proposal to the 
relevant consultees. The consultation period must include at least 30 “school days” (being a day 
on which the particular school is ordinarily open to pupils or, in the case of an FE centre, a day 
when the centre is ordinarily open to its students). The consultation period may fall within a 
single school term or straddle two terms. However, weekends, public holidays and other days on 
which the school is not open to pupils (including school holidays) will not count towards the 30 
days minimum.  

Section 7 – Public meeting 

26. Section 7 requires the authority to hold (and be represented at) a public meeting about the 
relevant proposal during the consultation period and to give advance notice of its date, time and 
place to the relevant consultees (if that has not already been done by way of the notice of the 
proposal given or issued at the outset of the consultations, under section 6(3)(c)) and to HMIE.  
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27. Section 7(4) provides that a public meeting may focus on more than one proposal so long 
as all the proposals covered at the meeting have been included in the same proposal paper. 

Section 8 – Involvement of HMIE 

28. Section 8 spells out the involvement of HMIE – Her Majesty’s Inspectorate of Education 
– in the consultation processes. 

29. Section 8(1) requires the authority to send to HMIE a copy of the proposal paper (as soon 
as it is published), a summary of the representations made at the public meeting required by 
section 7 (which will not be possible until such summary has been prepared, after the event), 
copies of relevant written representations received by the authority (either as and when they are 
received or en masse at the end of the consultation period), or, if HMIE agree, a summary of 
those representations, and a copy of any related documentation, so far as is practicable. 

30. Section 8(2) and (4) requires HMIE to prepare a report on the educational aspects of the 
proposal, having particular regard to the educational benefits statement, the written 
representations (or a summary of them) and a summary of the oral representations forwarded by 
the authority, as well as to any relevant written representations on the proposal which are 
received directly by HMIE. 

31. Section 8(5) obliges HMIE to submit their report to the authority within three weeks of 
their having been sent (by the authority) the copies, or a summary, of representations received 
during the consultation period. That three-week period may be extended by agreement with the 
authority. 

32. In carrying out their duties under this section, section 8(3) provides HMIE with an 
appropriate power to enter schools and make such reasonable enquiries of any person as they 
consider appropriate.  

Section 9 – Consultation report 

33. Section 9 covers the stage of the consultation process around preparation and publication 
of the consultation report.  

34. Section 9(1) requires the authority, on receipt of the report from HMIE, to review the 
proposal consulted on, having particular regard to the written and oral representations received 
and to HMIE’s report.  

35. Section 9(2) and (5) require the authority then to prepare a report on the consultation – 
the “consultation report” – and publish it in both electronic and printed form, and advertise its 
publication in an appropriate manner.  It will be for the authority to determine what is 
appropriate in the circumstances. 

36. Section 9(4) obliges the authority to inform those who made timeous written 
representations of the publication of the consultation report. 
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37. Section 9(3)(b) and (c) requires the authority to make the consultation report available for 
inspection (at all reasonable times and without charge) at its head office and on its website and at 
any affected school or at a nearby library or other suitable place near the school. The information 
contained in the report must also be made available, again without charge, to those who may 
reasonably require the information in another form – for instance in other languages or in a form 
appropriate to those with visual impairment etc. 

Section 10 – Content of the report 

38. Section 10 specifies what things in particular must be contained in the authority’s 
consultation report.  Subsections (2) and (3) prescribe the content for all consultation reports, 
whilst subsection (4) makes special provision for closure proposals. 

39. The requirements specified in subsections (2) and (3) are: the number of, and a summary 
of the written representations received during the consultation period; a summary of the 
representations made during the course of the public meeting; a statement of the authority’s 
response to those written and oral representations and to HMIE’s report; a copy of HMIE’s 
report; a statement setting out how the authority has reviewed the proposal (as required in terms 
of section 9 of the Bill); and details of any inaccuracy alleged or found within the proposal paper 
(under the provisions of section 5), together with a statement of what consequential action was 
taken and why. 

40. Section 10(4) provides that in the case of a closure proposal (one falling within paragraph 
1 of schedule 1) the consultation report must also set out the opportunities that there will be for 
the making of representations to Scottish Ministers (in terms of section 15(4)) within three weeks 
of the authority taking its decision on whether or not to implement the proposal. Those 
opportunities will not arise if the authority takes a decision not to implement the proposal. 

Section 11 – Time for further consideration 

41. Section 11 specifies that the authority may not proceed, at this stage of the process, either 
to decide to implement the proposal or indeed to implement it, until a period of three weeks has 
elapsed since the day on which it published the consultation report.   

Special provision for rural schools 

Section 12 – Factors for rural closure proposals 

42. Sections 12 to 14 place an additional set of requirements on authorities when they are 
contemplating any closure proposal (specified in paragraph 1 of schedule 1) as respects a rural 
school. These are in addition to the requirements set out in the previous sections of the Bill as to 
how consultations regarding relevant proposals for all schools are to be conducted. 

43. Section 12(3) specifies three factors to which an authority must “have special regard to” 
(under section 12(2)) when considering and proceeding with a closure proposal for a rural 
school.  
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44. The first factor is any viable alternative to the closure proposal.  A decision to proceed to 
consult on a proposal to close a rural school should not be taken until any viable alternative to 
closure has been considered.  

45. The second factor that an authority must consider is the likely effect on the local 
community if the closure proposal were to go ahead. Section 12(4)(a) specifies that that effect 
must be assessed by particular reference to the sustainability of the community.  “Sustainability” 
is not defined in the Bill and therefore bears its ordinary, dictionary meaning.  Its usage here 
therefore means sustainability in the widest sense, both now and looking ahead. Section 12(4)(b) 
also requires particular consideration to be given to the implications for community access to or 
use of (or not as the case may be) of the school’s premises (which includes the grounds) and 
facilities after closure. 

46. The third factor in section 12(3) is the likely changes to transport and travel arrangements 
if the closure proposal were to go ahead.  This requires particular consideration of the effect on 
pupils, staff and other users of the school that would be occasioned by the school’s closure, and 
any consequential environmental impact.  This could include consideration of journeys to and 
from the alternative school, use of vehicles (both school buses and parents’ cars), and curtailed 
possibilities for pupils walking and cycling to school (because of the greater distances involved) 
etc. 

Section 13 – Explanation of approach 

47. Section 13 provides that when conducting consultations in respect of a closure proposal 
for a rural school, the proposal paper which an authority publishes (in accordance with section 4) 
must additionally explain and set out how, in formulating the proposal, the authority had special 
regard to the three factors described in section 12. 

48. After the consultation period has concluded, the authority must additionally include in the 
consultation report an explanation of how, in reviewing the proposal it applied the three factors 
described in section 12.  The consultation report must also explain any change of attitude on the 
part of the authority regarding the application of the three factors in relation to the closure 
proposal. 

Section 14 – Designation of rural schools  

49. In the Consultation Paper on the Bill, Ministers indicated their intention to define which 
schools are rural schools by reference to the 3 rural area categories contained (out of the 8 area 
categories) in the Scottish Government’s well-established “Urban/Rural Classification”; these 
are “Accessible Rural”, “Remote Rural;” and “Very Remote Rural”.  This classification is 
regularly updated and used for a variety of purposes including analysis of data and particularly 
the presentation of statistics and other information.  Section 14 includes provisions which enable 
Ministers to proceed as they set out in the Consultation Paper (see paragraph 6). 

50. Section 14(1) requires Ministers to maintain a list of rural schools.  That list must also be 
accompanied by an explanation of how it was devised (section 14(3)). Section 14(2) specifies 
that in considering the question of “rurality” and which schools are to be included in, or excluded 
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from, the list, Ministers must have particular regard to the population and geographical 
circumstances (remoteness etc.) of the community or settlement in which the school is located.  
These are essentially the factors which determine the categories of area within the existing 
“Urban/Rural Classification”. 

51. Section 14(4) also requires Ministers to monitor the list, updating it as they consider 
necessary, and to publish it.  

52. Section 14(5) requires an authority to provide Ministers with such information as they 
may reasonably require, in connection with maintaining the list.  An example might be where 
there had been a significant increase or decrease in the population of the community in which a 
school is located – that being one of the determining factors set out in section 14(2) – such as 
might warrant a school being added to or removed from the list. 

Call-in by the Scottish Ministers 

Section 15 – Call-in of closure proposals 

53. Section 15 provides for the possibility of Ministers “calling in” a decision taken by an 
authority after the consultation procedures set out in sections 1 to 11 (or 1 to 14 in relation to 
rural closure proposals) of the Bill have been completed.  Sections 15 to 17 of the Bill only apply 
if the decision taken by an authority is to proceed to implement a closure proposal.  The 
possibility of Ministerial call-in of a decision to implement a closure proposal applies whether or 
not the closure proposal is for a rural school. 

54. Section 15(2) provides that the authority must notify the Scottish Ministers of a closure 
decision by the end of the next working day after making the decision and supply Ministers with 
a copy of the proposal paper and of the consultation report.  

55. Section 15(3) prescribes a period of 6 weeks from the date of the authority’s decision, by 
the end of which Ministers must decide whether to call-in the authority’s decision.  In 
considering whether to do so, section 15(4) requires Ministers to take account of representations 
made to them within the first 3 weeks of that 6 week period.  Therefore persons wishing to make 
representations to Ministers that the decision should (or should not) be called in have 3 weeks 
from the date of the authority’s decision to convey their representations to Ministers.  During the 
second half of the 6 week period Ministers are to take account of any representations received – 
although their considerations are not restricted to the content of those representations – and 
decide whether or not to call the authority’s decision in.  In this connection section 17(3)(a) 
requires an authority to provide Ministers with such information in connection with the proposal 
as they may reasonably require for the purposes of considering whether to issue a call-in notice. 

56. Calling in an authority decision is effected by Ministers issuing a call-in notice (under 
section 15(3)), which has the effect of remitting the closure proposal to Ministers, as provided 
for in section 15(5).  Section 15(6) and (7) provide that the education authority may not proceed 
further with implementation of the closure decision wholly or partly before the 6 week period 
has expired, unless Ministers have given notice before the end of the period that they will not 
call the decision in. 
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Section 16 – Determination of case 

57. Section 16(2) provides Ministers with 3 options in relation to the proposal once they have 
called in the decision.  After due consideration and investigation of the called-in closure proposal 
they may refuse to consent to the proposal, or give their consent, either subject to condition or 
unconditionally. 

58. Section 16(3) prevents an authority from proceeding further with the proposal i.e. with 
the implementation of their decision until and unless Ministers grant their consent.  If conditions 
are attached, the authority may only proceed with implementation subject to the specified 
conditions (for example conditions might be imposed to ensure rectification of any failure 
discovered in the process). 

59. When Ministers have issued a call-in notice, section 17(3)(b) requires the authority again 
to provide such information as Ministers may reasonably require for purposes of Ministers 
deciding whether to consent to the proposal (i.e. to the authority’s decision to implement the 
proposal). 

Section 17 – Grounds for call-in etc. 

60. Section 17(2) prescribes the grounds on which Ministers may call-in an authority’s 
decision to implement a closure proposal.  

61. Section 17(2)(a) and (b) set out the grounds for Ministerial call-in.  These are where it 
appears to Ministers that the authority may have failed: in a significant regard to comply with the 
requirements set out in the Bill insofar as they are relevant to the closure proposal; or to take 
proper account of a material consideration relevant to its decision to implement the proposal.  
The focus is on deficiencies, flaws or failures in the consultation and/or decision-making process 
and procedures. 

General 

Section 18 – Ancillary provision 

62. This section introduces schedule 3 to the Bill, which modifies and repeals legislation and 
makes transitional, transitory and saving provision. 

Section 19 – Guidance 

63. This section enables the Scottish Ministers to issue guidance, to which an education 
authority, in exercising its functions under the Bill, must have regard. 

Section 20 – Regulations 

64. Section 20(1) enables the Scottish Ministers to make, by way of regulations, such 
supplemental, incidental, consequential, transitional, transitory or saving provision in connection 
with the Bill, as they consider necessary or expedient.  Such regulations may elaborate on any 
aspect of the process set out in sections 1 to 17 of the Bill, and may also confer functions on 
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authorities or Ministers. If such provision involves textually amending an Act it will be subject 
to affirmative procedure in the Scottish Parliament, otherwise to negative procedure (as set out in 
section 20(6)(b) and (c)).  

65. Under section 20(2) regulations may modify schedule 1 or 2 by adding or removing an 
entry, or altering the terms of any entry in those schedules.  Any such modification of schedule 1 
or 2 will be subject to affirmative procedure in Parliament (as set out in section 20(6)(a)).  The 
regulation powers in both section 20(1) and (2) include power to make different provision for 
different purposes.  

Section 21 – Definitions 

66. This section provides definitions of terms used in the Bill (or, in some cases, where terms 
are defined).  The term “education authority” has the same meaning as in section 135(1) of the 
1980 Act and therefore means the 32 councils in Scotland. “School” means any school managed 
by an education authority (i.e. what is often called a local authority school) and also, in relation 
to a proposal of the type mentioned paragraph 10 of schedule 1, includes a local authority 
managed further education centre.  The terms “educational benefits statement”, “proposal 
paper”, “public meeting” and “consultation report” are to be construed by reference to section 
1(3) and (4) of the Bill.  Section 21(3) provides that expressions undefined in the Bill are 
construed by reference to section 135(1) of the 1980 Act (but only if they are defined in that 
section and unless the context of this Bill requires otherwise). 

Section 22 – Commencement and short title 

67. Section 22(1) provides that sections 19 to 21 (Guidance, Regulations and Definitions) 
come into force on the day after Royal Assent. 

68. Section 22(2), (3) and (4) provide for the rest of the Bill to be commenced by order 
(made by statutory instrument) on such day or days that the Scottish Ministers appoint.  Such 
commencement orders may appoint different days for different provisions and may include such 
transitional, transitory or saving provision as Ministers consider necessary or expedient in 
connection with commencement.  

Schedule 1 – Relevant proposals 

69. This schedule is introduced by section 2. It sets out the categories of proposal in respect 
of which authorities must conduct consultations according to the Bill’s provisions. 

70. In the 1981 Regulations, (which will be revoked as a result of the repeal of sections 22A 
and 22B of the 1980 Act), there are 23 “ kinds of proposal” in respect of which authorities must 
conduct consultations in the manner set out in those Regulations.  In schedule 1 those 23 
categories have been consolidated and grouped into 10 broad categories, but without loss of any 
of the 23 current categories.  

71. Paragraphs 1 to 10 of the schedule set out the “grouped” categories of relevant proposals. 
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Closure (paragraph 1)  

72. These are proposals for the permanent discontinuation of: a school; all the nursery classes 
in a school; or a stage of education in a school. Section 21(1)(a) of the Bill defines school as 
meaning any school under the management of an education authority, which means a public 
school as defined in section 135(1) of the 1980 Act. Under section 135(1) this therefore means 
that, in addition to primary and secondary schools, the following are also included within the 
meaning of “school”: a stand-alone special school; a special class within a mainstream school2; 
and a nursery school. Nursery classes in a school and stage of education in a school are as 
defined in paragraph 12 of schedule 1 to the Bill. Also caught within paragraph 1(2) and (3) are 
proposals to make arrangements, howsoever described, which would result or be likely to result 
in the permanent discontinuation of a school or stage of education.  Permanent discontinuation 
excludes temporary discontinuance, for instance, in an emergency, by way of planned decant for 
a period, or because the school roll has meantime fallen to zero. 

73. If a relevant proposal falls within more than one of the categories set out in paragraphs 1 
to 9 (ie proposals affecting schools not FE centres) of this schedule, it is to be regarded as falling 
solely within paragraph 1.  In other words it is to be treated as a closure proposal. 

Establishment (paragraph 2) 

74. These are proposals to establish a new school or a new stage of education in a school. 
Given the meaning of “school” (as in paragraph 72 above) paragraph 2 of schedule 1 therefore 
also covers a proposal to establish a special class within a mainstream school.  

Relocation (paragraph 3)

75. These are proposals to relocate a school or a nursery class in whole or in part.  In the 
1981 Regulations such proposals were described as “change of site”. 

Admission arrangements (paragraph 4) 

76. These are proposals to vary any of the admission arrangements for a school, including its 
catchment area (replacing the term “delineated area” used in the 1981 Regulations) or placing 
request guidelines formulated under section 28B(1)(c) of the 1980 Act. Other types of proposal 
included here would be a change in selection procedures for schools or converting a school 
which is a single sex school to a “mixed” school or vice versa. 

Transfer from primary to secondary school (paragraph 5) 

77. Included here are proposals to vary, for instance, the relationship between a secondary 
school and its “feeder” primary schools, or to change the age and time at which primary pupils 
transfer to secondary school. 

Primary school commencement date (paragraph 6) 

78. These are proposals to vary the number or other details of commencement dates (for 
starting primary school) fixed under section 32 of the 1980 Act. 
                                                 
2 A special class is a class for pupils with additional support needs within a mainstream school. Paragraph 12 of the 
schedule defines “special school” and “special class”. 
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Special class outwith a special school (paragraph 7) 

79. These are proposals for varying the arrangements for special classes in a mainstream 
school. 

Transport to a denominational school (paragraph 8)

80. These are proposals specifically to discontinue arrangements for the provision of school 
transport (provided under section 51 of the 1980 Act) to and from a denominational school. 

Changing from denominational to non-denominational school (paragraph 9)

81. These are proposals for a denominational school to become a non-denominational school 
in terms of section 22(4) of the 1980 Act. 

Discontinuance of a further education centre (paragraph 10) 

82. These are proposals to discontinue a local authority managed further education centre. 
Such centres now exist only in Orkney and Shetland.  Further education colleges and centres 
elsewhere in Scotland are no longer run by local authorities.  Paragraph 10 sets out what sort of a 
facility is included within the term “further education centre” and what is not. 

Meaning of expressions used in this schedule (paragraphs 11 & 12)

83. Paragraph 11(1) defines what is meant by a school “affected” by a proposal and sub-
paragraph (2) offers examples such as the school proposed for closure and the schools to which 
its pupils would transfer; or the schools whose pupils would transfer to a newly established 
school.  Sub-paragraph (3) excludes from the definition of an “affected” school one where the 
only impact would be the likelihood of its being subject to placing requests as a result of the 
implementation of the proposal. 

84. Paragraph 12 defines the terms “catchment area”, “nursery class”, “primary school”, 
“primary education”, “secondary school”, “secondary education”, “further education” and 
“school commencement date” by reference to section 135(1) and (2) of the 1980 Act. 
“Denominational school” is defined by reference to section 21 of the 1980 Act, which in turn 
makes reference to sections 16(1) and 17(2) of the 1980 Act.3 “Special school” and “special 
class” are defined by reference to the Education (Additional Support for Learning) (Scotland) 
Act 2004.  “Stage of education” is defined within paragraph 12 itself. 

Schedule 2 – Relevant consultees 

85. This schedule is also introduced by section 2.  Paragraphs 1 to 10 list the relevant 
consultees – the people and bodies whom the authority must consult – for each of the categories 
of proposal set out in paragraphs 1 to 10 of schedule 1.  The list of relevant consultees are set out 
in this schedule in parallel to the schedule 1 list of proposals (adopting the same numbering) and 
each paragraph therein reads across to the corresponding paragraph in schedule 1– for example, a 

                                                 
3 Denominational schools are either as: transferred to education authorities under section 16(1); or provided by 
education authorities under section 17(2).  
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local authority must consider those listed in paragraph 1 of schedule 2 as relevant consultees 
when they are consulting on a proposal set out in paragraph 1 of schedule 1. 

86. The lists of consultees set out in respect of the 23 categories of proposal in the 1981 
Regulations have been extended in this Bill.  The Scottish Schools (Parental Involvement) Act 
2006 amended the 1981 Regulations by adding the requirement to consult Parent Councils (or 
Combined Parent Council) in appropriate places. Several entirely new categories of consultee are 
included in this schedule – namely the staff and pupils at affected schools, community bodies 
(the community council and community planning partnership), the Bòrd na Gàidhlig, other users 
of any affected schools, and other education authorities, as the authority considers appropriate.  

Those to be consulted on proposals relating to schools (paragraphs 1 to 9)

87. For the first 9 out of the 10 proposals (which cover all the proposals relating to schools) 
the first five categories of consultee are identical in every case.  The authority must consult – in 
respect of affected schools – the Parent Council (or Combined Parent Council), the parents of 
pupils, the pupils (who are mature enough to be consulted) and the staff.  In addition the parents 
of children (the term “children” is used here instead of pupils because some may be of pre-
school age) expected to be in attendance at any affected school within two years of the date of 
publication of the proposal paper are to be consulted.  In addition, the lists specify that the 
authority must consult any community council, or community planning partnership (established 
under the Local Government in Scotland Act 2003) in respect of those proposals listed in 
paragraphs 1 to 5 of schedule 1, which are those proposals where there may be a “community 
interest”.  The authority must also consult such other users of any affected school as the authority 
considers relevant, but only in cases of closure, establishment and relocation proposals 
(paragraphs 1, 2 and 3 of schedule 1).  Such persons may be adult users of the school’s 
educational facilities, community users of the buildings or users of the sports facilities both 
indoor and outdoor.  Finally, the authority must also consult such other education authorities as it 
considers relevant. 

Those to be consulted on a proposal to discontinue a further education centre (paragraph 10)

88. Paragraph 10 of the schedule sets out a list of those who must be consulted on a proposal 
to discontinue a further education centre. As well as many of the categories already mentioned 
above – the pupils, parents, Parent Council, staff of any school whose pupils attend the centre, 
the community council and community planning partnership – the authority in this case must 
also consult the centre’s staff and students, any employers of the students and finally also any 
other users of the centre which the authority considers relevant. 

Gaelic and denominational consultees (paragraphs 11 & 12)  

89. Where a proposal affects the provision of Gaelic medium education the Bòrd na Gàidhlig 
must be consulted.  

90. Where a proposal affects a denominational school, the person duly authorised for the 
purpose by the relevant church or denominational body must be consulted. 
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Meaning of expressions used in this schedule (paragraph 13) 

91. The term “community council” is defined by reference to the Local Government 
(Scotland) Act 1973 whilst “Parent Council” and “Combined Parent Council” are defined by 
reference to the Scottish Schools (Parental Involvement) Act 2006. 

Schedule 3 – Ancillary provision 

Modification of enactments (paragraphs 1 and 2) 

92. Paragraph 1(2) repeals sections 22A (Consultation on certain changes in educational 
matters) and 22B (Consent for certain changes in educational matters) of the 1980 Act.  Section 
22A contains the power to prescribe proposals in respect of which education authorities are 
required to consult and the manner of those consultations.  Section 22B requires authorities to 
submit to the Scottish Ministers, for their consent, certain types of proposals concerning 
educational provision and such proposals cannot be implemented without Ministers’ consent. 
Section 22A and 22B provided the enabling powers to make the 1981 Regulations, which are 
revoked on the repeal of sections 22A and 22B.  Paragraph 1(1) makes amendments to section 22 
(discontinuance and moves of educational establishments) of the 1980 Act in consequence of the 
repeal of sections 22A and 22B and replaces references to those sections with references to the 
Bill.     

93. Paragraph 2 repeals section 143 of the Local Government etc. (Scotland) Act 1994 in 
consequence of the repeal of sections 22A and 22B of the 1980 Act.  

Transitional and transitory provision (for consultations which “straddle” the date of 
commencement) (paragraph 3) 

94. Paragraph 3 of schedule 3 provides for the transitional handling of consultations which 
are “ongoing” at the time of commencement of this Bill – i.e. consultations upon which 
authorities have embarked (under the 1981 Regulations and section 22A of the 1980 Act), but in 
respect of which no final decision (on whether or not to implement the proposal consulted on) 
has been taken by the authority by the time of the commencement date of this Bill. 

95. Sub-paragraphs (2) and (3) specify that the authority may not proceed further with the 
proposal, upon commencement of this Bill, unless the consultation which has been undertaken 
prior to, and straddling, the commencement date has consisted of or included the matters set out 
in sections 1 to 11 of the Bill.  Such a consultation can only proceed further, after the date of 
commencement of the Bill, if the authority has in effect conducted the consultations in 
accordance with the provisions in sections 1 to 11 of the Bill, as though they had been in force at 
the time.  If those requirements have been met, the consultation may proceed; if not, the 
consultation process falls and the authority must recommence a new consultation in accordance 
with the procedures provided in this Bill. 

96. If the consultation is one that may proceed, and also relates to a closure proposal in 
respect of a rural school, sub-paragraph (4) additionally specifies that whatever consultation 
documents remain to be published after the commencement date of the Bill – in some cases the 
proposal paper and the consultation report and in other cases, where the consultations have 
progressed further, only the consultation report – must contain an explanation of the extent to 
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which the authority has, up to that stage, taken account of the three “rural factors” which are set 
out in section 12(2) to (5) of the Bill.  When the consultations are concluded and the authority 
comes to take a decision on whether to implement the closure proposal, as respect a rural school, 
(it being a proposal that may proceed under the terms set out in sub-paragraphs (2) and (3)), then, 
at the time of taking its decision, the authority must have special regard to the three “rural 
factors” set out in section 12(3) of the Bill.  This is provided for by sub-paragraph (4)(b). 

97. Sub-paragraph (5) finally provides that all closure proposals, which proceed according to 
the terms of paragraph 3 of the schedule, will be subject to the new call-in procedures set out in 
sections 15 to 17 of the Bill – rather than to the requirements in schedule 2 to the 1981 
Regulations regarding referral to Ministers for consent. 

Transitional and transitory provision (for consultations which are completed prior to the date of 
commencement) (paragraph 4) 

98. Paragraph 4 of schedule 3 addresses the situation where consultations have been 
conducted and completed, under the 1981 Regulations and section 22A of the 1980 Act, and the 
authority has taken the final decision to implement the proposal prior to the date of 
commencement of this Bill.  In these circumstances the authority may proceed or continue to 
proceed to implement their decision (as set out in sub-paragraph (2)) except in the circumstances 
set out in sub-paragraphs (3) and (4).  

99. There are two such circumstances. Firstly where the authority modifies the proposal in a 
material way (sub-paragraph (3)).  And secondly where (under section 22B of the Education 
(Scotland) Act 1980) the proposal requires the consent of the Scottish Ministers (being a closure 
proposal or a change of site or of catchment area which requires to be referred to Ministers 
according to the distance or occupancy criteria set out in schedule 2 to the 1981 regulations), and 
that consent has not yet been given or has been refused (sub-paragraph (4)). If either of these two 
circumstances pertain, the authority may not proceed to implement their decision. 

Saving provision (paragraphs 5 & 6)

100. Notwithstanding paragraph 1(2) (which repeals sections 22A and 22B of the 1980 Act), 
paragraph 5 of schedule 3 “saves” both these sections, and the 1981 Regulations, to the extent 
that they are required for the purposes of the transitional and transitory provisions in paragraphs 
3 and 4 of schedule 3. Sections 22A and 22B and the 1981 Regulations continue to operate, to 
the extent required, as they did immediately before the commencement of the Bill until all the 
transitional proposals and consultations have reached their conclusion.  This conclusion is either 
authorities reaching their final decisions (for non-referable proposals under section 22A) or 
Ministers having reached their decision on whether or not to grant consent in respect of any 
outstanding referrals (under section 22B and schedule 2 to the 1981 Regulations). 

101. Paragraph 6 of schedule 3 defines “proceeding with the proposal” for the purposes of 
schedule 3 and makes full reference to the 1981 Regulations. 
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FINANCIAL MEMORANDUM 

 
INTRODUCTION 

102. This Financial Memorandum has been prepared by Fiona Hyslop, the Cabinet Secretary 
for Education and Lifelong Learning and the member in charge of the Bill, to satisfy Rule 9.3.2 
of the Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed 
by the Parliament.  The purpose of this Memorandum is to identify and explain, as far as is 
possible, the financial implications of the Bill’s provisions, and for whom. It should be read in 
conjunction with the Bill itself and the Policy Memorandum.   

OVERVIEW 

103. Local authorities (as education authorities) are responsible for the provision of schools in 
their areas. At the time of the September 2007 school census there were 2,720 local authority 
schools in Scotland. The running costs of these schools are provided for in the 3 year local 
government settlement.  All costs associated with the current procedures for consulting on 
proposed closures or other changes to schools are the responsibility of authorities.  

104. Under the Education (Publication and Consultation Etc.) (Scotland) Regulations 1981 
(the 1981 Regulations), as amended, authorities are required to consult on a prescribed list of 
proposed changes to schools.  The 1981 Regulations prescribe who should be consulted and how 
certain aspects of the consultation procedures should be conducted.  They also prescribe certain 
categories of proposal (based on distance and school occupancy criteria) which cannot be 
implemented without referral to the Scottish Ministers for their consent. 

105. We have estimated that there are currently 60 statutory consultations carried out in 
Scotland annually of which 44 are likely to be consultations on school closures.  The basis for 
these estimates is explained in paragraphs 118 and 119.  There are currently 16 cases referred to 
Scottish Ministers annually. 

POLICY INTENTIONS 

106. The policy intentions of the Bill are set out in detail in the Policy Memorandum. 
Essentially they are threefold. The Bill firstly improves and strengthens local authority school 
consultation practices and procedures. It brings them up to date, replacing the 1981 Regulations, 
in line with what today’s expectations of how an open and transparent consultation process 
should be conducted. Secondly the Bill requires an authority which is contemplating consulting 
on closing a rural school to have prior regard to certain matters – specifically alternatives to 
closure and the potential impact of the closure on the community and on travel patterns. Thirdly, 
the Bill replaces the current system whereby certain authority proposals cannot be implemented 
unless they have been referred to Ministers for their consent. This applies only to proposals 
relating to closures and changes of site and catchment area and which are “caught” by distance 
or occupancy criteria set out in the 1981 Regulations. The Bill establishes a new system of 
discretionary Ministerial call-in, but only of closure decisions where there may have been 
procedural failures.   
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COSTS ON THE SCOTTISH ADMINISTRATION 

Process for all schools – consultations 

107. The Bill establishes a new consultation regime governing how authorities will engage in 
public consultations on proposed school closures and other changes to schools. Apart from its 
agency – Her Majesty’s Inspectorate of Schools (the cost implications for which are addressed at 
paragraph 112 below) – the Scottish Government will have no direct involvement in these 
processes so there will be no additional costs arising from the new and improved consultation 
procedures set out in the Bill.  

Special provision for rural schools 

108. Ministers are required to prepare and maintain a list of rural schools for the purposes of 
certain provisions in the Bill.  The intention is to base the list on certain categories within the 
Scottish Government’s current “Urban/Rural Classification”.  This is well-established, already 
regularly updated, and used for a variety of statistical and other purposes so there is no new cost 
attached to administering the existing classification.  Ministers are also required to publish the 
list of rural schools which will be a relatively simple administrative process.  The administrative 
or cost burden of so doing will be minimal. 

Call-in by the Scottish Ministers 

109. Under the present consultation arrangements, once consultations are complete, an 
authority’s final decision to close a school, or to change its site or catchment area must be 
referred to the Scottish Ministers for their consent in certain circumstances set out in the 1981 
Regulations.  This results in Ministers having to deal with about 16 “referral” cases each year. 
Some are relatively simple and entirely uncontroversial changes of site; while at the other 
extreme there can be some very controversial and unpopular closure decisions.  The average time 
required of a policy officer per case would be around 5 days (say a total of 80 days per annum), 
albeit scattered across several weeks or even months.  

110. The Bill replaces the automatic referral system with a Ministerial power to call in 
authority decisions (but only in relation to closure proposals) where it appears to Ministers that 
there may have been failures in the consultation or decision making processes.  Over the last 3 
school years the statistics indicate that technically the number of “school closures” has averaged 
36 per annum.  This is less than the number of closure consultations each year because a number 
of those result in decisions to keep the schools open. Also the annual net reduction in the number 
of local authority schools is actually just under 20 per annum rather than 36 – the number of 
local authority schools in Scotland was 2,868 in 1999 compared with 2,720 in 2007, a reduction 
of 148 or an average of 18.5 per annum.  This is because the figures for closures include various 
“technical” changes such as to a school’s name.  

111. If one assumed that future representations would be made to Ministers about calling in 
closure decisions in around 20 cases and approximately a couple of days of a policy officer’s 
time was required to handle initial consideration of the representations and advice to Ministers 
on whether to call in the decision, that would amount to 40 days of staff time (20 x 2).  It is 
anticipated that there will be relatively few actual call-ins.  If the time requirement to conduct 
thorough enquiries in order to establish whether in fact there had been procedural failings was 
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around 10 days (double the time needed to handle referrals), then 4 call-ins per year at 10 days 
apiece would take the overall Government staff burden of handling Ministers’ involvement in the 
new call-in system up to the same annual total of 80 days time as is required under the present 
system.  Although impossible to predict with accuracy it is not unreasonable to assume that the 
cost to Government, in terms of staff time, of involvement in the new call-in system would be 
similar to what is required under the present system of referrals. 

Involvement of HMIE in consultations 

112. We have consulted with Her Majesty’s Inspectorate of Education (HMIE) who have 
estimated that their involvement in the new consultation procedures will require approximately 5 
days of an Inspector’s time for each of the 60 annual consultations.  HMIE has estimated that the 
cost of the Inspector’s time per consultation would be of the order of £1660. Offsetting the costs 
of HMIE already providing Ministers with advice in the current 16 referral cases each year (each 
of which requires a similar amount of an Inspector’s time), the additional cost of HMIE handling 
the extra 44 cases (bringing the total number of annual cases handled from 16 up to 60) each 
year would be of the order of £73,000.   

113. The additional costs to HMIE will be met from within existing Scottish Government 
resources. 

Total estimated additional annual costs on the Scottish Administration 

 Increase in Cost Saving 
Process for all schools – consultation  0 0 
Special provision for rural schools 0 0 
Call-in by the Scottish Ministers 0 0 
HMIE involvement in all consultations  £73,000 0 
Total £73,000 0 
 

COSTS ON LOCAL AUTHORITIES 

114. In assessing the costs to local authorities, the Scottish Government has benefited from the 
assistance of the Convention of Scottish Local Authorities (COSLA) and the Association of 
Directors of Education in Scotland (ADES). ADES has carried out a survey of all authorities, 
seeking information on consultations held under the current processes and associated costs.  The 
survey also sought information on the potential financial impact of the Bill on authorities.   

Local authority responses to the Government’s Consultation Paper 

115. Some initial indications as to authorities’ expectations of additional costs which would 
fall to them as a consequence of the proposals set out in the Government’s Consultation Paper4 
were gleaned from their individual responses to the Paper, as well as from the COSLA and 
ADES responses. Many authorities either indicated that they already practice much of what is 
proposed, or recognise it as best practice to which all should aspire.  There was no overall 

                                                 
4 http://www.scotland.gov.uk/Publications/2008/04/25131457/0 
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consensus that the new procedures in themselves would place a significant additional financial 
burden on authorities.  

The ADES survey 

116. The survey carried out by ADES between December 2008 and January 2009 sought 
information from authorities on the number and type of statutory consultations carried out in 
each of the 3 school years 2006-07 to 2008-09, on details of the identifiable cost of components 
of the current consultation process and on views as to the financial implications of the longer 
timescales for future consultation set out in the Consultation Paper.  

117. Responses were received from 14 authorities, on paper and by telephone, although 
authorities interpreted the survey questions sometimes in different ways, responding variously 
with descriptions and figures. The 14 authorities together manage a third of local authority 
schools in Scotland. The following information has been drawn from careful analysis of their 
responses. 

118. Number of statutory consultations carried out per annum by local authorities.      
The number of consultations carried out by each authority each year ranges from none to 12 with 
an average of 1.4.  So the average number of consultations conducted per annum by the group of 
14 authorities is 20 (1.4 x 14). Since they account for one third of Scotland’s schools we have 
taken the figure of 60 (20 x 3) as our working assumption for the annual number of statutory 
consultations carried out Scotland-wide.  

119. Number of closure consultations carried out per annum.  The number of closure 
consultations carried out by each authority each year ranges from none to 9 with an average of 
1.05.  So the average number conducted per annum by the group of 14 authorities is 14.7 (1.05 x 
14). Again, since those authorities account for one third of schools, we have taken a figure of 44 
(14.7 x 3) as our working assumption for the annual number of closure consultations carried out 
Scotland-wide.  

120. Costs of aspects of the current consultation procedures: 

• Document printing and circulation – a total of 54 figures were offered ranging 
from £18 to £1,214. The average cost was £200. 

• Publicity and advertising – a total of 49 figures were offered, ranging from £225 to 
£3,400. The average cost was £800. 

• Cost of public meetings – a total of 49 figures were offered, ranging from zero to 
£964. The average was £130. One authority though gave a much higher cost of 
meetings of between £2,500 and £3,000 (figures have been discounted from the 
calculation of the average due to the significant variation from the others). 

• Staffing costs – most authorities indicated that this was impossible to quantify or 
was “part of normal duties”. Of 21 figures offered, ranging from £240 to £2,500, the 
average was £2,400. One authority identified staff costs of £58,500 (a figure which 
was discounted from the calculation of the average due to the significant variation 
from the others), admittedly for a complex consultation process spread over 8 
months. 
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• Translation – one authority indicated translation costs of £500. 

• Consultants’ fees – one authority indicated a cost of £14,400 to engage consultants 
to write reports and analyse consultation responses – but that covered 6 consultations 
i.e. at an average cost of £2400 per individual consultation. 

121. Cost implications of extended consultation timescales.   Of the 12 authorities that 
responded to this question, half said that they would start the consultation process earlier and that 
there would therefore be no additional costs. The other 6 responses focused on additional costs 
either in terms of having to support the running costs of the school for a longer period of time i.e. 
until the longer consultation procedures had run their course, or in terms of additional 
administration costs consequent upon the longer timescale. No figures though were proffered. It 
is evident that a number of consultation processes at present do indeed span several months; in 
other words it will not always be the case that the extended timescales set out in the Bill will in 
fact result in longer consultation processes i.e. from launch to final decision. 

Process for all schools – consultations 

122. Although the Bill sets out new requirements for all school consultations carried out by 
authorities, the list of proposals on which an authority is obliged to consult is maintained but not 
extended in the Bill.  Many authorities indicated either in their responses to the Consultation 
Paper or to the ADES survey that generally they envisaged that additional costs would be 
minimal or negligible – to the extent that extrapolating into the future from such figures as were 
obtained via the survey about the costs of current consultations, has not been straightforward.  
What follows, therefore, is an attempt, on the basis of certain assumptions (either drawn from 
paragraphs 118 to 120 or set out under the relevant sub-heading below), to arrive at reasonable 
estimates of potential additional costs consequent upon the new consultation procedures set out 
in the Bill. 

(a) Preparation of an educational benefits statement 

Although this is technically a new requirement, the responses to the Consultation Paper 
from authorities and their representative bodies suggested that they do not see this as an 
onerous addition to current practice.  Most said say that they already provide such an 
assessment of the educational benefits of their proposals in their current consultation 
papers.  We therefore conclude that the additional cost burden of this “new” element of 
the procedures will be minimal. 

(b) Publishing a proposal paper 

The 1981 Regulations require authorities to make full details of their proposals available 
to parents. This is invariably done by publishing a consultation paper. The new 
requirement to publish a proposal paper enshrines in law what is already universal 
practice. We therefore envisage no additional costs arising from this “new” requirement. 

(c) Correcting inaccuracies in a paper   

The Bill places a new obligation on authorities to address and rectify inaccuracies, either 
alleged or discovered, in any proposal paper.  A minor inaccuracy may require an 
authority merely to issue a notice of correction to consultees, but a significant inaccuracy 
could involve republishing a corrected paper and/or starting the consultation period over 
again.  Where authorities use accurate information in the proposal paper (and the 
proposals on correcting inaccuracies should provide a clear incentive to check and double 
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check what goes into the paper) there should be no additional cost beyond the need to 
respond to any allegation made and include reference to that in the consultation report 
(see below). It is difficult to predict what will happen in future. If allegations of material 
inaccuracy were to be alleged in say a third (20) of consultations, but that led to full 
reissue of proposal papers in only say 5 of those 20 cases, that could involve perhaps 
additional handling and investigation costs of say £250 for each of the 20 cases (£5000) 
plus cost of full republication at £200 apiece in the 5 cases (£1000); a combined 
“additional cost” of £6,000. 

(d) Extending the list of consultees 

The Bill does extend the list of persons whom the authority must consult, significantly 
beyond those specified in the 1981 regulations. Many authorities have indicated that they 
already notify a range of consultees well beyond the existing minimum requirements and 
do not see the extension of the list as an additional burden. The additional consultees set 
out in the Bill include (though not in all cases) bodies such as the community council and 
community planning partnership and Bòrd na Gàidhlig.  All staff and pupils at affected 
schools will though in future require to be consulted in all cases. Although this would 
double the number of people to be notified and consulted, since these two main additional 
categories of consultee are all readily accessible “in-school”, the additional costs of 
notifying the new categories of consultee should be minimal. 

(e) Notification and advertising of the proposal paper 

The Bill requires authorities to give notice of proposals to the relevant consultees 
including a summary of the proposal, information about where to obtain the proposal 
paper, how to make written representations, the closing date of the consultation and, if 
known, the details of the public meeting.  The proposals must also be advertised by the 
authority. Since authorities indicate that all of this is already normal practice, we have 
assumed no consequential additional costs. 

(f) Holding a public meeting 

The Bill requires authorities to hold a public meeting in respect of every consultation.  In 
the 1981 Regulations this is not an absolute requirement although authorities usually do 
hold such a meeting (or sometimes meetings). As the Bill will only be setting out in 
statute what is already very common practice, a notional figure of £650 (say 5 cases x the 
average £130 cost of a meeting) has been assumed to cover the costs of holding a meeting 
in “every” rather than just in “most” cases. 

(g) Involving HMIE 

The Bill places a new requirement on authorities to involve HMIE concerning the 
educational aspects of a proposal. The main consequential additional cost will be copying 
across to HMIE all the written consultation responses received by the authority. Although 
in future this may increasingly be achieved electronically, from the scale of the cases and 
paperwork currently referred to Ministers, we estimate this would involve an average 
photocopying cost of up to £25 per case. With 60 consultations each year (offset by the 
16 sets of consultations responses that will no longer need to be sent to Ministers in 
connection with referral cases) we consider that a figure of £1,100 should suffice to cover 
authorities’ additional photocopying costs.  
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(h) Requirement to publish a consultation report and advertise the fact 

Although authorities will be required to publish a consultation report under the Bill’s 
provisions, much of what it must contain will currently be prepared for inclusion in the 
form of the Director of Education’s report to the Council on the outcome of the 
consultations, prior to councillors taking the final decision. The new consultation report 
will be a similar document although it will additionally require to include HMIE’s report 
and the authority’s response to it, details of any inaccuracies alleged or found in the 
proposal paper and, in the case of rural school closure proposals, an explanation also of 
the authority’s consideration of the 3 special rural factors and any change of attitude 
towards them. There is also a new requirement placed on authorities to advertise a second 
time during the consultation process – the fact of the publication of the consultation 
report. Since the average cost of advertising is £800 per consultation at present this will 
represent by far the largest element of the additional costs which will fall on authorities as 
a consequence of the new consultation procedures. With 60 consultations a year, 
assuming a modest figure of £50 for producing a consultation report rather than the 
present “Director of Education’s report to Council” and a second round of advertising at 
£800 per consultation gives an assumed “additional cost” for these two elements of 
£51,000. 

(i) Extending the timescales  

The Bill extends the required consultation period from the current minimum of 28 days, 
to 6 weeks.  Additionally there is a further period of at least 6 weeks that will elapse (a 
minimum of 3 weeks for HMIE to submit their report and a further 3 week minimum 
period between publication of the consultation report and the council taking its decision) 
after the end of the consultation period. Only four of the authorities who responded to the 
ADES survey considered that the additional timescale would have a cost, although none 
specified an amount.  None of the others anticipated additional costs as a result of 
lengthier consultation processes. In some cases the new timescales are comparable with 
the pace at which consultations are conducted at present. We do not believe that 
specifying certain minimum time periods within the new consultation process should 
necessarily cause authorities significant additional costs.  Given the balance of view 
against there being additional costs and absence of any local authority figures about this, 
we have not included any notional figure for the “possible” cost of extended timescales.  
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Summary of additional annual 
costs to authorities arising from 
new “procedural” provisions  

 

As proposed in the Bill Estimated additional 
costs Scotland-wide 
@60 consultations per 
annum 

a) Educational Benefit Statement New but current practice generally £0 
b) Proposal paper New but current practice generally £0 
c) Correcting inaccuracies New requirement £6,000 
d) Extending list of consultees Additional requirements £0 
e) Notification and advertising  New but current practice generally £0 
f) Public meeting New but current practice generally £650 
g) Involving HMIE New requirement £1,100 
h) Consultation report &  
advertising (2nd round) 

Consultation report current practice 
generally; advertising is a new requirement 

£51,000 

i) Extending timescales  New requirements £0 
Total   £58,750 
 

Special provision for rural schools 

123. Well over half the authorities who responded to the question in the Consultation Paper as 
to whether a “Rural Schools Fund” should be established in the Bill indicated that such a fund 
would be inappropriate, as did ADES and COSLA.  A minority disagreed, some suggesting that 
additional costs arising from the Bill (or rather from an anticipated inability to close rural 
schools) should be met by Government, others highlighting the higher cost of providing services 
including schools in rural areas, although many went on to say that this last matter would be one 
for consideration in the context of discussions around the formula for allocating resources to 
local government. Specific rural indicators are incorporated into a number of the calculations 
which make up the current needs-based distribution formula; in particular the rural settlement 
pattern indicator is based on the size of the population living in settlements of fewer than 1,000 
people. Another indicator provides additional funding in respect of each primary school of fewer 
than 70 pupils in rural areas. 

124. Regarding the possible financial impact of the new requirements for authorities to 
consider 3 specific factors before consulting on the closure of a rural school, if an authority, after 
having been obliged to consider those factors, decides against closing a rural school, it may seek 
to argue that that decision has reduced its scope for making financial savings.  The Bill though 
still leaves all such decisions in authorities’ hands.  If the Bill achieves its objectives of making 
authorities’ consultation and decision-making processes more robust, open and transparent, the 
number of authority decisions warranting Ministerial call-in should certainly be few in number – 
very likely fewer than the 16 annual referral cases at present. 

125. It is also the case that the potential saving (upon its closure) of the ongoing costs of 
running and maintaining a school should not be considered in isolation – i.e. from the 
perspective of the education budget alone.  For example, on a rural school’s closure there are 
nearly always consequential additional costs of transporting pupils to the alternative school.  In 
some cases any savings that might accrue to the education budget would be significantly offset 
because of a need, in consequence of removing the “investment” in a community that the school 
represented, to increase expenditure for the authority’s social support, regeneration or other 
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budgets in order to help sustain the now “school-less” community.  The point is that the financial 
equation is often more complex than is suggested. 

126. However, for the purposes of this Memorandum the requirement is to identify the 
“additional” costs which are consequential upon the Bill’s provisions. Strictly speaking if, 
following a closure consultation, the authority’s decision is to keep the school open, there is 
technically no “additional” cost, merely a continuation of the existing, ongoing costs of 
maintaining and running that school.  Expenditure does not rise; it merely does not fall. An 
authority might still though seek to argue “additional costs” if it could demonstrate that it could 
or would have shut a school had it conducted consultations under the 1981 Regulations, which it 
decided – or was “obliged” – to keep open after consulting under the more open and transparent 
new arrangements.  If in future a closure decision were called in by Ministers and consent 
refused, the authority might also seek to present the “additional costs” argument by contending 
that under the 1981 Regulations Ministers would not have been able to withhold consent because 
the case would not have been referable.  

127. Where authorities may incur additional costs is in having regard to the 3 special factors 
before proposing closing a rural school.  Although authorities have largely indicated that they 
already consider such factors and that the new requirement should not involve additional cost, 
the new style proposal paper will need to explain how this has been done.  Approximately half of 
closure proposals relate to rural schools. So, with 44 closure consultations each year, we have 
attributed a possible additional administrative cost in the roughly 22 rural consultations of say 
half the cost (ie £100) of publishing a paper – giving an “additional cost” figure of 22 x £100 or 
£2,200. 

128. The decisions on whether to implement proposals remain ones for the authorities to take; 
and most authorities would argue that the new procedures reflect modern standards and 
expectations which most authorities are already practising or should be.  The overall conclusion 
must be that there will be no additional school running costs directly attributable to the new and 
more rigorous consultation procedures set out in the Bill but that the cost of setting out how the 
special factors relating to rural school closure proposals have been applied, could involve 
something of the order of an additional £2,200 of administrative costs per annum, Scotland-wide.  

Call-in by the Scottish Ministers 

129. Where authorities conduct future consultation and decision making processes entirely in 
accordance with the new requirements set out in the Bill, there will be no grounds for cases 
being called in by Ministers because of apparent procedural failures. Preparation of the quite 
detailed application for consent and copying of the papers in respect of the 16 annual 
consultation decisions which currently have to be referred to Ministers is likely to be more 
onerous than despatching to Ministers in future copies of the proposal and consultation papers 
following closure decisions and dealing with the telephone and e-mail exchanges which one 
might expect to pass between Government and local authority officials in connection with 
whatever proportion of the 20 or so school closure decisions each year about which Ministers 
may receive representations.  There would though be somewhat more extensive engagement with 
authorities and therefore administrative costs in respect of the few cases which are actually 
called in.  Overall though, the expectation is that burden falling on authorities in respect of 
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dealing with cases under the new system will be not dissimilar in magnitude to the current 
situation – in other words, broadly cost-neutral. 

130. In conclusion, we do not expect significant additional expenditure to fall on 
authorities as a result of the Bill’s provisions.  Where small additional sums are required to 
be expended in order to improve consultation procedures in line with best practice, we 
judge it reasonable to expect authorities to meet these from within existing resources.  

Total estimated additional annual costs on all local authorities 
 
 Increase in Cost Saving 
Process for all schools – consultation (rounded up) £58,800 0 
Special provision for rural schools  £2,200 0 
Call-in by the Scottish Ministers  0 0 
Total  £61,000 0 
 
COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

131. Certain additional bodies are identified as relevant consultees and must, in future, be 
notified of the consultations – such as the community council or the community planning 
partnership (in cases of proposals in which there will be a community as opposed to a purely 
educational interest) and Bòrd na Gàidhlig (where the proposal bears on the provision of Gaelic 
medium education). The purpose is essentially to update the lists of consultees since they were 
first set out in the 1981 Regulations. Since the bodies mentioned would likely wish to respond to 
consultations under the current arrangements (even if they are not listed “consultees”) we do not 
envisage the new arrangements placing any additional burden on them. Neither the existing 
arrangements nor the new provisions in the Bill oblige any party or consultee to respond if they 
do not wish to.  

132. We do not therefore anticipate any additional costs on other bodies, individuals and 
businesses.   

MARGINS OF UNCERTAINTY 

133. In attributing costs, we have worked with HMIE, COSLA and ADES in providing the 
best possible estimates.  In paragraph 110, we have made assumptions about the number of cases 
where representations would likely be made to Scottish Ministers as a result of the Bill and the 
resulting costs based on our experience of dealing with the current referral process.  As set out in 
paragraphs 116 and 117, ADES carried out a survey of local authorities from which we were 
able to make a number of reasonable assumptions about numbers of all consultations likely to be 
undertaken by local authorities (paragraph 118) and the number of closure consultations 
(paragraph 119).  We have also used the findings of that survey to estimate costs for each 
component of the consultation process in paragraph 120.  Finally, we have used the survey to 
assist in estimating the number of rural consultations in paragraph 127. 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE 

134. On 2 March 2009, the Cabinet Secretary for Education and Lifelong Learning (Fiona 
Hyslop MSP) made the following statement: 

“In my view, the provisions of the Schools (Consultation) (Scotland) Bill would be 
within the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
135. On 26 February 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Schools (Consultation) (Scotland) Bill would be 
within the legislative competence of the Scottish Parliament.” 
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SCHOOLS (CONSULTATION) (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
 
INTRODUCTION 

1. This document relates to the Schools (Consultation) (Scotland) Bill introduced in the 
Scottish Parliament on 2 March 2009. It has been prepared by the Scottish Government to satisfy 
Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of 
the Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 23–EN.  

POLICY OBJECTIVES AND BILL OVERVIEW 

2. The Bill’s overarching policy objective is to update and strengthen the consultation 
practices and procedures that local authorities apply to all school closures and other proposals.  
Its aim is to establish a consultation process that is coherent, easy to understand, fair, workable, 
open and transparent and above all which commands the trust and confidence of the public.  
Other objectives are to ensure that the process for the closure of rural schools is robust from the 
very outset (and throughout) and to replace the current system for referring certain local 
authority decisions for Ministerial consent with a new system of “call-in”.  The Bill’s provisions 
may be divided into three parts, each of which is directed at fulfilling a particular policy 
objective which, when considered together, achieve the aims.   

The Consultation Process for all schools 

3. The policy objective in this regard is to effect a comprehensive updating of existing 
consultation procedures for school closures, and other proposals affecting schools, in a way that 
meets modern expectations.  The current regulations (The Education (Publication and 
Consultation Etc.) (Scotland) Regulations 1981 – “the 1981 Regulations”) guarantee neither 
consistency of approach nor best practice and, while some local authorities undoubtedly go 
beyond the requirements of the 1981 Regulations, the Scottish Government believes that 
standards must be raised for all consultations.  The Bill particularly seeks to establish a more 
open and participative approach to public consultation processes than is currently the case.  
 
Rural school closures 

4. In relation to rural schools, the policy objective is to ensure that a decision to consult on a 
closure proposal would not be made until the local authority had explored all possible 
alternatives and assessed the likely implications of closure.  The intention is to ensure that the 
future of a rural school is considered in the wider context of rural development planning and the 
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sustainability of rural communities.  The Bill therefore places a statutory duty on local 
authorities to “have special regard” to three factors before deciding to consult formally on 
closing a rural school.  These factors would be reappraised by the authority following the 
consultation and prior to it taking the final decision on whether or not to close the school. 

Ministerial involvement in the process 

5. Under the current arrangements some local authority decisions on school closures and 
changes of site or catchment area require Scottish Ministers’ consent before they can be 
implemented.  There are two criteria for requiring such cases to be referred to Ministers: 

• where the proposal results in a child having to attend a different school, if the 
distance to the alternative school(s) exceeds 5 miles in the case of a primary school 
or 10 miles in the case of a secondary school; and 

• occupancy / capacity of the school – if its roll is 80% or more of its capacity. 

6. There is considerable misunderstanding and confusion about Scottish Ministers’ role in 
the current process.  It is often mistakenly believed that the referral system is an optional 
“appeal” to Ministers, whereas in actual fact cases are referred automatically according to the 
criteria. Ministers do not “re-take” the local authority’s decision but focus their attention on 
whether the authority has complied with the statutory requirements and the guidance Ministers 
have issued on how they want to see consultations conducted.  The policy objective here is to 
replace the referral system with a Ministerial power to call in decisions, but only in relation to 
school closures where there have apparently been failures in the consultation or decision making 
processes. 

POLICY OBJECTIVES: SPECIFIC PROPOSALS 

The consultation process for all proposals in all schools 

7. The Scottish Government’s policy objective is to establish a system for consulting on 
school closures, and other changes that is more rigorous, open and transparent than is currently 
the case.  The intention is that all proposals would follow the same basic sequence, the key 
stages of which would be: 

• the decision to consult on a proposal is made by the education authority; 

• the authority prepares a proposal paper, including an “educational benefits 
statement” (covered in paragraphs 11 and 12) and other required information; 

• the authority publishes the proposal paper, advertises the fact and notifies Her 
Majesty’s Inspectors of Education (“HMIE”) and mandatory consultees; 

• the authority meets certain consultation requirements, including holding a public 
meeting; 

• the consultation ends, after a minimum of 6 weeks (to include at least 30 school 
days); 

• HMIE finalise their report and send it to the authority; 
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• the authority then prepare and publish a consultation report, including certain 
required contents; 

• the authority must allow 3 weeks to elapse before taking its final decision on the 
proposal. 

8. In addition to proposals relating to school closures, it is the Scottish Government’s 
intention that all the other categories of proposals that currently require to be consulted on under 
the 1981 Regulations should be retained.  In the Bill they have been grouped together to create 
fewer (but broader) categories. The following 10 types of proposal will therefore trigger the new 
consultation process: 

• permanently to discontinue a school (this includes special schools and nursery 
schools) or a stage of education in a school (e.g. years in a secondary school or a 
special class in a mainstream school);  

• to establish a new school or stage of education in a school;  

• to relocate a school or nursery class; 

• to vary the catchment area or modify the guidelines for placing requests for a school;  

• to vary the arrangements for the transfer of pupils from a primary school to a 
secondary school;  

• to change the school commencement date of a primary school; 

• to vary arrangements for the constitution of a special class in a school other than a 
special school; 

• to discontinue arrangements for the provision of transport by the education authority 
for pupils attending a denominational school; 

• to change a denominational school into a non-denominational school;  

• to discontinue a further education centre which is managed by the education 
authority.  

Consultation requirements 

9. To establish a robust and respected consultation process, the Bill sets out a series of 
procedural requirements that a local authority must follow when carrying out a consultation.  
Among these are requirements to: 

• produce a proposal paper containing certain core information, including full details 
of the relevant proposal(s), the proposed date for implementing it, an “educational 
benefits statement” and, for rural schools, details of the authority’s assessment of the 
three factors (as set out in paragraphs 17 and 18); 

• notify all mandatory consultees of the consultation and provide them with certain 
information, e.g. a summary of the proposal, information about where a copy of the 
proposal paper can be obtained and how to make representations; 

• hold a public meeting; 
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• run the consultation for at least 6 weeks, to include at least 30 days of term time.  
This period aims to strike a balance between giving consultees a sufficient length of 
time to respond to a consultation whilst avoiding a lengthy period of consultation 
which may create uncertainty; and  

• publish a consultation report following the end of the consultation, including the 
number of written responses to the consultation, a summary of the points raised and 
the authority’s response to them, the HMIE report, the substance of any alleged 
inaccuracies and details of what action the authority took in consequence, and the 
authority’s reconsideration of the three factors applying to rural schools.  

Mandatory consultees 

10. The Scottish Government wants to ensure that all those who would be directly affected 
by an authority’s proposal(s) have the opportunity to make their views known.  To achieve that 
aim the Bill requires that in respect of every proposal, an authority consults the pupils at any of 
the affected school(s); the Parent Council(s) of those affected school(s); and all staff (teaching 
and other) at the school.  In addition, for certain categories of proposal authorities would also 
have to consult other relevant people or groups.  These include persons authorised by the 
relevant church or denominational body (where the school is a denominational school), 
community councils and community planning partnerships (where there is a direct community 
interest in the proposal), Bòrd na Gàidhlig (where the proposal affects Gaelic medium 
education), and parents of children who would be expected to attend the affected school within 
the next two years. 

Educational benefits statement 

11. The Scottish Government wants to ensure that the educational benefits of any proposed 
changes are very clearly set out by the local authority.  To achieve this the Bill specifies that an 
education authority must, for all consultations, prepare an educational benefits statement and 
publish it within its proposal paper. 

12. The educational benefits statement would set out the authority’s assessment of the likely 
educational benefits that it believes would result from the proposal.  It should cover the impact 
on pupils at, and other users of, the affected school; the impact on any other pupils who may be 
affected by the proposal, but attending other schools within the local authority area, and on 
others who would be affected by the proposal; and how any disruption or disbenefits might be 
minimised or countered.   

HMIE role 

13. Given the importance that must attach to the educational benefits of any change some 
independent assessment of the educational aspects of an authority’s proposals should be 
welcomed and valued.  Her Majesty’s Inspectorate of Education is ideally placed to provide that 
perspective, and the Bill therefore requires, in the case of every consultation, for HMIE to 
consider the educational aspects of an authority’s proposal.  To enable them also to take account 
of the educational aspects of views expressed during the consultation period the Bill would not 
require HMIE to submit their views (to the authority) until three weeks after they have received 
details of the written and oral representations made during the consultation period.  The authority 
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would be required to consider the HMIE report and then prepare their consultation report (which 
must also include the HMIE report in full).   

Rural schools 

14. As stated earlier, the Scottish Government’s policy intention is to ensure that a decision 
by a local authority to close a rural school is only taken after a number of other considerations 
have been taken into account.  Authorities must do everything they reasonably can to keep a 
rural school open before proposing closure.  It is not however the policy intention that no rural 
school should ever be closed.  There will be circumstances in which that is the right or only 
course of action. 

15. The Bill aims therefore to establish a robust process of pre-consideration and 
decision-making.  The Bill would require authorities to have special regard to three factors (set 
out in paragraph 17 below) in the context of proposing and consulting on closing a rural school.   

16. The authority will be required to set out how it has considered the three factors in its 
proposal paper.  The authority must reconsider the factors again in light of the consultation 
responses, and publish its reassessment in the consultation report.  A presumption will thereby be 
established that no rural school will be proposed for closure (nor even the consultation process 
commence) unless and until these factors have been fully taken into account. 

17. The three factors to which the authority must have special regard when considering a 
rural school closure are: 

• any viable alternative to closure;  

• the likely effect on the local community if the school were to close; 

• the likely effect of different travelling arrangements occasioned by the closure.  

18. In more detail, these factors will require authorities to consider: alternatives to their 
proposals (perhaps to increase the school’s roll, or to maximise use of the school’s buildings 
etc.); the likely impact on the community of a school closing and on the community’s subsequent 
access to or curtailed access to the buildings, grounds and facilities (including perhaps on the 
demographic affects – families moving into or out of an area – or on the viability of other 
community services); and the likely effect of new travel to school patterns on the environment 
and on pupils and other school users. 

19. The Bill provides for the Scottish Ministers to create and maintain a list of all rural 
schools in Scotland, to which this part of the Bill would apply.  The Government’s Consultation 
Paper – “Safeguarding our rural schools and improving school consultation procedures – 
proposals for changes to legislation”– proposed basing that list of rural schools on the existing 
Scottish Government Urban/Rural Classification.  A rural school would be defined as a school 
within any of the three categories of “Accessible Rural”, “Remote Rural” or “Very Remote 
Rural”.  In practice this means that a rural school will be any school that is located in settlements 
of fewer than 3,000 people, also taking account of their relative geographical circumstances and 
remoteness. The Urban/Rural Classification system is updated every two years and it is therefore 
dynamic and responsive to demographic changes.   
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Scottish Ministers’ involvement in school closures 

20. Many would regard school closure proposals as the highest profile or most far-reaching 
of all the prescribed proposals in terms of the breadth, depth and scale of potential impact on, or 
implications for, both the users of the school and the local community.  The Scottish 
Government believes therefore that there should be some form of safeguard in the system around 
school closures, to ensure that the consultation process and procedures are fairly, fully and 
rigorously carried out.  The Bill provides Ministers with a power to call in a closure decision, 
only after the local authority has taken its final decision, where it appears to them that there may 
have been failures in the consultation or decision making process, either by way of significant 
non-compliance with the new requirements of the Bill or by the authority failing to take proper 
account of a material consideration relevant to its decision.  Ministers would have 6 weeks to 
decide whether or not to call a decision in.  For the first 3 weeks of that 6 week period anyone 
could make representations to Ministers about whether the decision should be called in. 

21. If Ministers decide to call in a closure decision, implementation of it is stayed until 
Ministers have decided (after appropriate investigation and consideration) to:  

• refuse to consent to the closure going ahead, or 

• grant unconditional consent to the closure, or  

• grant consent to the closure proposal subject to conditions (for instance requiring 
particular school transport arrangements). 

22. Ministers’ practice in cases referred to them currently is principally to act as a check that 
authorities have complied with all the statutory requirements and guidance.  The policy objective 
of replacing the current referral system with that of call-in is to ensure that there is a way of 
preventing a closure proceeding if there have been well founded allegations of significant 
failures or flaws in the consultation or decision making processes.   

23. An authority’s decision to close a school may be one which is unpalatable to a particular 
community or group of people – it will rarely please everybody – but that authority has to reach 
a decision that takes account of and balances all the complex and sometimes conflicting factors 
relating to a particular case, in the context of fulfilling all of its statutory duties to provide school 
education.  The Ministerial call-in process is intended to provide a reassurance to those affected 
by any such proposal that a safeguard exists in circumstances where it appears that the new 
statutory duties contained in the Bill have not been properly fulfilled.   

24. The responses to the Government Consultation Paper on the matter of the current system 
of referrals and what might replace it, differed widely.  Most respondents did not favour 
retaining the current system but views as to what should replace it were polarised.  Many 
favoured removing all possibility of Ministerial involvement whilst another significant group of 
responses sought additional Ministerial involvement – the potential for most or even all cases to 
be referred to Ministers, automatically or at the discretion of consultees.  Ministers were 
attracted to neither extreme.  The call-in process therefore represents a middle way. It provides a 
significant safeguard, but also avoids a level of involvement at the other end of the scale which 
would rightly have occasioned accusations of running counter to all the principles of the 
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Concordat with local authorities.  The Scottish Government considers that the Bill’s provisions 
strike the right balance.  

25. The clear intention of the Bill is to bring the standards and practices in all consultations 
up to those of the best, swiftly and effectively.  The expectation therefore is that call-ins will be 
relatively rare as it will be within an authority’s own power to avoid the prospect of call-in by 
ensuring that its consultation and decision making processes are of a high standard and 
absolutely in accord with the provisions in the Bill.   

Guidance 

26. The Government Consultation Paper proposed that Ministers would take a general power 
to issue statutory guidance in relation to the provisions in the Bill.  The guidance currently issued 
by Ministers on closures and consultations is not statutory guidance.  The specific question was 
also asked whether authorities should be left to decide how an “educational benefits statement” 
should be crafted or whether this should be the subject of guidance issued under a new statutory 
power in the Bill.  The majority response, including from a significant number of authorities, 
was in favour of guidance on educational benefits statements.  The Bill therefore includes a 
general power for Ministers to issue statutory guidance on the Bill’s provisions, which would, 
for example, be used to issue guidance on the content of the “educational benefits statements”. 

CONSULTATION 

27. The proposals in the Bill have been developed following a wide-ranging and lengthy 
consultation period with parents, young people, local authorities and other interested groups.  A 
formal consultation period ran from 1 May to 19 September 2008, allowing 3 months of term 
time, and over 4 months in total, for consultees to make their views known.  The consultation 
used a number of different methods to establish the views of consultees, including the 
consultation paper “Safeguarding our rural schools and improving school consultation 
procedures – proposals for changes to legislation” (both full and summary versions)1, an on-line 
response form, public meetings, deliberative research workshops with parents and young people, 
and an on-line debate on the Rural Gateway website2. 

28. Copies of the consultation paper were distributed to all local authority schools in Scotland 
(together with a covering letter from the Cabinet Secretary for Education and Lifelong Learning 
to Parent Council Chairs and Headteachers), all local authorities, and to groups with an interest 
in the issue (such as parent groups, the Scottish Youth Parliament, equality groups and other 
bodies).  Ten public meetings, led by Scottish Government officials, were held around Scotland 
in a variety of locations and were attended by groups numbering between 2 and 30.  Deliberative 
workshops were held in 12 locations, with 24 adult groups and 8 groups of children (with up to 8 
participants per group). 

29. 185 written responses were received to the consultation, including a mixture of individual 
(61) and group or organisation (124) responses.  George Street Research was commissioned to 

 
1  http://www.scotland.gov.uk/Publications/2008/04/25131457/0 
2 http://www.ruralgateway.org.uk/cgi-bin/item.cgi?id=2256 
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analyse these responses, along with the feedback from the other various strands of the 
consultation process.  

30. The consultation revealed a wide range of views on the Government proposals set out in 
the consultation paper.  There was clear majority support for several of the proposals that are 
now included in the Bill, for instance; the proposals to require local authorities to have regard to 
certain matters before proceeding to consultation on the closure of a rural school; an educational 
benefits statement to be produced by the local authority as part of a relevant proposal; the 
involvement of HMIE in consultations; and abolition of the current referrals system. 

31. The issue of what should replace the current referral system, as already indicated, 
produced the most diverse and polarised set of views, not least because the consultation paper 
posed an open question on the issue and did not set out a specific proposal or recommendation.           

32. A report summarising the responses to the consultations is being published at the same 
time as the Bill and contains full analysis of the various strands of consultation.  It will be 
available to view on the publications page of the Scottish Government website –  
http://www.scotland.gov.uk/Publications/Recent.     

ALTERNATIVE APPROACHES 

33. As described throughout this Policy Memorandum the Scottish Government’s objective is 
to establish a new framework for consultation and decision-making that reflects people’s 
expectations today and which sets out more clearly the roles of local authorities and of the 
parents, pupils and communities consulted.  The aim is to put in place a more open, transparent 
process that is easier to understand; such a framework should encourage and deliver greater 
consistency of practice.  The Scottish Government approached the task of fulfilling such an 
objective with an open mind. 

34. The starting point was to consider carefully the current legislative framework governing 
how local authorities must handle closure proposals, which is set out in secondary legislation 
(the 1981 Regulations).  This consideration acknowledged that those Regulations have been 
amended and added to over many years, in some cases in response to very specific events or 
cases.  The result is a patchwork of rules within the Regulations, the oldest of which now date 
back almost 30 years, which focus in great detail on only some parts of the consultation process.  
From anecdotal feedback and Scottish Government officials’ meetings with key stakeholders it is 
clear that the general impression of the current legislation is that it is difficult to understand and 
requires updating.  Moreover, the context for consulting on changes to schools has moved on and 
today’s expectations are of a more robust, thorough, fair and open consultation process.  The 
Government therefore concluded that adjusting the current consultation framework would not 
suffice and that new legislation was required to put in place a more demanding set of 
requirements to meet these expectations. 

35. Of all proposals on which authorities consult, school closure proposals occasion the 
greatest amount of uncertainty and anxiety locally, often arousing very strong feelings.  At 
present, many parents, pupils and local communities have a less than clear understanding of their 
role or rights or of how the system actually operates.  Parents often say that they have little trust 
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or confidence in the system and this was borne out by the research commissioned as part of the 
consultation on the Government’s proposals (see paragraph 29).  Many have concerns that their 
voices will not be heard or taken account of, or that their concerns and questions will not be 
addressed or answered.  The current process does not require any explanation to be given of 
whether or how respondents’ views have been considered and taken into account.  In view of 
this, and in endeavouring to devise a new system that fulfils the overarching policy objectives set 
out at the start of this Memorandum, the Scottish Government concluded that it would stand a far 
greater chance of success if the task were approached as a whole rather than piecemeal or by 
tinkering at the edges.  

36. Some of the consultation responses suggested that many, even most of the aims and 
objectives could be achieved without need for legislation, but by way of Ministers issuing further 
guidance.  The Scottish Executive issued extensive guidance in September 2004, entitled 
“School Closure Guidance:  Additional Guidance On Local Authority Proposals For The School 
Estate, Including School Closures”, which the Scottish Government reissued in October 20073.  
Guidance though is only guidance.  Although it has resulted in some improvements to 
consultation practices, Ministers took the view that issuing new or more guidance would not 
fully achieve the policy objectives set out in this Memorandum, and that new legislation was 
required.        

37. Some of the provisions in the Bill could have been proposed as amendments to the 1981 
Regulations, but other significant provisions, such as those dealing with rural school closures and 
the Ministerial role, could not.  Given that primary legislation was therefore going to be required 
in order to address the full range of the policy objectives, the Scottish Government considered it 
preferable, in terms of having accessible and transparent legislation, for all of the provisions to 
be included in a new Bill and to revoke the 1981 Regulations, rather than to amend heavily those 
Regulations and propose smaller scale primary legislation for the provisions that couldn’t be 
made in Regulations.   

38. The Bill as introduced offers similar arrangements to those proposed in the consultation 
paper.  It does however include more specific provision in certain areas, particularly in relation 
to the Ministerial call-in process.  The consultation process proposed in the Bill is as a result of 
full consideration and analysis of the consultation responses on the issue and extensive 
discussions with a wide range of stakeholders (with sometimes totally contrasting views).  The 
Scottish Government considers that what is proposed in the Bill strikes the right balance between 
ensuring that local decisions are made at a local level by those with knowledge of all the 
immediate circumstances, wishes, concerns and views, and providing a safeguard in the system 
to ensure that consultations are fairly and rigorously carried out and the various requirements in 
this Bill are complied with. 

39. A further option which the Government considered when preparing its Consultation 
Paper was the establishment of a “rural schools fund” to subsidise the running or capital costs of 
a rural school.  However, the conclusion reached was that it would be inappropriate to create a 
fund to which schools or a community could apply directly for a number of reasons.  Firstly, this 
would cut across the way that education is funded and delivered in Scotland and across 
authorities’ statutory responsibilities to maintain school buildings and to provide school 

 
3 http://www.scotland.gov.uk/Topics/Education/Schools/Buildings/guidance 
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education.  The Government also concluded that creating such a fund would send a wrong signal 
that the issue of rural schools is principally about funding, whereas in fact there are always more 
than simply financial factors to be considered. 

40. With regard to Ministers’ roles in decisions, the Government was aware of a polarity of 
views even before embarking on its consultation.  Concerns expressed over a number of years by 
those campaigning against certain school closures had made clear that some would like to see all 
closure decisions referred, or “appealed”, to Scottish Ministers.  On the other hand, local 
authorities have to take a wider view.  They have statutory obligations related both to the 
provision of education and to achieving best value across the entire area for which they have 
responsibility.  The local government view is that referring the final decision in every case to 
Scottish Ministers, or even appealing such decisions in most cases, would usurp authorities’ 
ability to fulfil their statutory obligations.  The Government concluded therefore that neither of 
these polarised positions – that there should be Ministerial involvement in all, or in no cases – 
could be adopted.  A third option of appealing authorities’ decisions to some sort of independent 
panel was suggested by a number of respondents to the consultation.  However, in the 
Government’s view, this option would share to a significant degree, many of the disadvantages 
of referrals or appeals to Ministers.  There would also be the question of who would appoint such 
a panel and how independent they could be or would be perceived to be. 

41. Ministers, having considered the policy and other implications of all these options 
concluded that a “middle way” needed to be found that avoided the significant disadvantages of 
either of the two polarised positions set out above.  They decided that a power enabling them to 
call in decisions, but only in respect of closure cases and only where there have apparently been 
failures in the consultation or decision making processes, would provide the reassurance of a 
safeguard to parents and communities while allowing authorities the final decision on any 
closure assuming they had fully complied with the new consultation requirements of the Bill.  
Such a system of call-in would provide a measure of safeguard against such failures in respect of 
the highest profile decisions – those relating to closure – yet would draw back from involvement 
in local authority decisions and responsibilities unless authorities are not sufficiently careful to 
avoid the procedural failures that the Bill establishes as the grounds for calling in a case.     

EFFECTS ON HUMAN RIGHTS, ISLAND COMMUNITIES, LOCAL GOVERNMENT, 
SUSTAINABLE DEVELOPMENT AND EQUAL OPPORTUNITIES 

Human rights 

42. The European Convention on Human Rights Article 2 of Protocol 1 concerns the right to 
education.  It provides that: 

 “No person shall be denied the right to education.  In the exercise of any functions 
 which it assumes in relation to education and to teaching, the State shall respect the 
 rights of parents to ensure such education and teaching in conformity with their own 
 religious and philosophical convictions.”  

43. The UK entered a reservation to Article 2 of the First Protocol to accept it “only so far as 
it is compatible with the provision of efficient instruction and training, and the avoidance of 
unreasonable public expenditure.”  The right to education contained in Article 2 of the First 
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Protocol is a right of access to educational institutions existing at a given time.  States are given a 
wide margin of appreciation in order to determine how education is provided.  The Scottish 
Government is satisfied that nothing proposed in this Bill affects that right.  This Bill will 
provide safeguards so that a decision to close a school may only be made once those affected by 
the proposal are fully consulted and relevant factors are taken into consideration.   

44. The Bill also supports the United Nations Convention on the Rights of the Child.  Article 
12(1) provides that:  

 “State parties shall assure to the child who is capable of forming his or her own views 
 the right to express those views freely in all matters affecting the child, the views of the 
 child being given due weight in accordance with the age and maturity of the child”. 

45. The Bill will require, for the first time, that pupils of the schools affected by the 
prescribed proposals must be consulted depending on their age and maturity.  Those proposals 
and, in particular, the closure of a school would each constitute “a matter affecting the child”.   

Local government 

46. The Bill will have an impact on local government in terms of the new responsibilities and 
requirements placed on education authorities.  The policy objectives lying behind these are set 
out in detail throughout this Memorandum and the financial implications in the Financial 
Memorandum.  

Equal opportunities  

47. In order to help deliver the principal purpose of creating a more successful Scotland with 
opportunities for all to flourish, through increased sustainable economic growth, the Scottish 
Government has five overarching strategic objectives – to make Scotland smarter, safer and 
stronger, wealthier and fairer, greener, and healthier.  These objectives should be the focus of 
government and public services both nationally and locally.   

48. While this Bill has no direct impact on equal opportunities as such, local access to 
educational opportunities plays an important role in creating a wealthier and fairer Scotland, 
particularly in remote and rural communities where the range of opportunities and services 
available locally may already be less than is available in urban areas.  Creating a presumption of 
the type referred to in paragraph 16 in relation to rural schools, is intended to help redress some 
of that “imbalance” by ensuring that as many rural schools are retained as possible, meaning that 
those pupils who live in the rural communities affected have a much more equitable level of 
access to local education that might otherwise have been the case.  Equality of availability of 
educational opportunity “locally” is also vital to encouraging wealth generation and to enabling 
people to share in the benefits of that.  Closure of a local school or nursery in a rural location 
could potentially have significant adverse implications for the future sustainability of a whole 
rural community, far beyond the issue of the provision of education.  In tightening the 
regulations governing the way in which all school closure proposals are handled, the intention is 
to establish a consultation process that is fairer and which is perceived to be so. 
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Island communities 

49. The provisions proposed in the Bill for rural schools are particularly pertinent for island 
communities where in almost all cases their schools would be included on the Scottish 
Government maintained list of rural schools.  On islands a local school or nursery is often the 
focal point for community activity and its loss would certainly be likely to have a proportionately 
greater impact than would be the case in an urban area.       

Sustainable development 

50. Maintaining rural schools supports the Scottish Government’s wider endeavour to 
minimise environmental impact as a key component of a “greener” agenda.  Whereas travel 
patterns to a local rural school may well involve walking and cycling, travel by vehicle may be 
unavoidable to a more distant school outwith the local community.  A heightened focus by local 
authorities on assessing all aspects of the environmental and carbon impact of any proposal to 
close a rural school would be required as a result of this Bill.  One of the three factors to which a 
council must have regard when considering consulting on closing a rural school is “the likely 
effect caused by any different travelling arrangements that may be required in consequence of 
the proposal (if implemented)”.   

51. Maintaining the provision of accessible school and nursery education in some small, rural 
communities can make a significant contribution to regeneration efforts and to the long-term 
sustainability of the local community.  New families can be attracted to the area, while those 
already there may be more likely to stay.  Conversely, the closure of a rural school can make an 
area less attractive to the young families who are often the lifeblood of such communities.  In 
recognition of these factors the Bill proposes that one of the other factors to which a council 
must have regard when considering consulting on closing a rural school is “the likely effect on 
the local community in consequence of the proposal (if implemented)”.        
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SCHOOLS (CONSULTATION) (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders in relation to the Schools (Consultation) 
(Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions in the 
Bill and outlines the reasons for seeking the proposed powers.  This memorandum should be 
read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The Bill brings in new requirements for local authorities when consulting on closures and 
other proposals relating to all schools managed by local authorities.  It makes special provision 
for proposals to close a rural school requiring authorities to consider alternatives to closure, the 
impact on the community including its use of the building, facilities and premises and the 
environmental impact of new travel patterns resulting from the closure before proceeding with 
the proposal.  It also creates a ministerial call-in process for closure decisions to replace the 
current system which requires certain local authority proposals to be referred automatically to the 
Scottish Ministers for their consent. 

4. In making such provision the Bill will repeal sections 22A and 22B of the Education 
(Scotland) Act 1980 in their entirety with the effect that the regulations made thereunder, the 
Education (Publication and Consultation Etc.) (Scotland) Regulations 19811 (“the 1981 
Regulations”) will fall.  These are the provisions which set out the current framework for 
consultations by local authorities (in their role as education authorities) for changes to schools 
and other educational matters.   

SUBORDINATE LEGISLATION POWERS - OUTLINE 

5. In deciding whether provisions should be specified on the face of the Bill or left to 
subordinate legislation, the Scottish Ministers have carefully considered which matters of overall 

 
1 S.I. 1981/1558 
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structure and policy require detailed scrutiny through the full Parliamentary process against the 
need to:- 

• ensure future flexibility to respond to changing circumstances and to make changes 
quickly in the light of experience without the need for primary legislation; and  

• allow detailed administrative arrangements to be made or kept up-to-date within the 
basic structures and principles set out in the primary legislation.  

6. The Bill confers a total of three powers to make subordinate legislation on the Scottish 
Ministers.  The existing consultation procedures are set out in detail in the 1981 Regulations.  
The new system of consultation and ministerial call-in procedures will be provided on the face of 
the Bill rather than in regulations.  Regulations will however be required to make provision for 
some of the procedural detail where that is more appropriately placed in subordinate legislation.  
Powers have also been taken to make modifications to the Bill to allow the list of prescribed 
proposals and consultees to be adjusted (explained in more detail below) as well as powers to 
make transitional, transitory and savings provision. This memorandum sets out:- 

• the person upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised; 

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; and 

• the parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject, if any. 

7. For the decision on negative or affirmative resolution procedure, the Scottish Ministers 
have considered carefully the degree of Parliamentary scrutiny that is thought to be required for 
the orders, balancing the need for the appropriate level of scrutiny with the need to avoid using 
up Parliamentary time unnecessarily. 

SUBORDINATE LEGISLATION POWERS - DETAIL 

Section 20(1)  Ancillary provisions etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish Parliament  

8. Section 20(1) confers powers on the Scottish Ministers by order to make supplemental,  
incidental, consequential, transitional, transitory or saving provision as they consider necessary 
or expedient for the purposes, or in consequence, of the Bill.  This provision includes a power to 
make different provision for different purposes (section 20(5)).  It may also be used to elaborate 
on any aspect of the process provided for in sections 1 to 17 of the Bill (section 20(3)) and 
include provision as to the functions of education authorities or the Scottish Ministers (section 
20(4)). 
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Reason for taking power 

9. It is intended that this power will be used to make provision for supplemental detail on 
the procedural process - for instance the detail of how education authorities should notify 
consultees when a proposal paper is published under section 6.  It is considered appropriate to 
delegate this power to subordinate legislation as such provision may require amendment from 
time to time to allow for changes in practice.   

10. Schedule 3 of the Bill makes provision for the transition from the current law to the new 
law in the Bill when fully in force to deal with consultations and referrals to the Scottish 
Minsters which are underway when the new law is commenced.  The power at section 20(1) 
would also allow further provision to be made through transitional, transitory or saving 
provisions.  Such a power is considered appropriate to allow the Scottish Ministers to address 
any specific circumstances related to commencement which have not been anticipated.   

11. The power also allows the legislation to address any other issues which arise after 
implementation but which are not apparent at the moment.  The power is limited to the extent 
that it may only be exercised where the Scottish Ministers consider it necessary or expedient for 
the purposes of or in connection with the Bill.   

Choice of procedure 

12. In terms of section 20(6)(b), regulations made under section 20(1) will be subject to 
affirmative resolution procedure, where they amend or repeal primary legislation.  Otherwise 
they will be subject to negative resolution procedure.  It is considered that affirmative procedure 
is appropriate where regulations change primary legislation as such an amendment or repeal 
should be subject to full scrutiny and debate by the Parliament.  For any other use of the power 
the negative procedure is considered appropriate.   

Section 20(2)  Modifications to schedules 1 and 2 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

13. Section 20(2) confers powers on the Scottish Ministers to add, remove or alter the terms 
of an entry in schedules 1 and 2 of the Bill.  Schedule 1 prescribes the relevant proposals which 
will trigger the new consultation process.  Schedule 2 prescribes the relevant consultees.  The 
regulation making power includes a power to make different provision for different purposes 
(section 20(5)).  It may also elaborate on any aspect of the process provided for in sections 1 to 
17 of the Bill (section 20(3)) and include provision as to the functions of education authorities or 
the Scottish Ministers (section 20(4)). 

Reason for taking power 

14. A power to allow the Scottish Ministers to change the list of relevant proposals is 
considered appropriate to ensure that the legislation may respond to any future changes should 
the need arise - for example the discontinuance of a further education centre managed by an 
education authority is a relevant proposal by virtue of paragraph 10 of schedule 1 to the Bill; if 
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those further education centres ceased to be so managed then an amendment to schedule 1 would 
be required.   

15. It is also considered appropriate to delegate to subordinate legislation a power allowing 
the Scottish Ministers to change the relevant consultees.  The list at schedule 2 is currently a 
comprehensive one.  However, when the new consultation process is implemented and practice 
develops, it may be desirable to include others who are not currently on the list but who can be 
regarded as having a relevant interest in the proposal or proposals.  Such a power will also be 
required to allow adjustment to the list if a consultee were to change its name or cease to exist.    

16. Without this power it would be necessary to make the required changes through primary 
legislation.  As such matters are clearly within the scope and policy intentions of the original Bill 
this would not be an effective use of the Parliament’s resources.   

Choice of procedure 

17. It is considered that this is an appropriate matter for affirmative resolution under section 
20(6)(b) because it would amend or repeal primary legislation.  

Section 22(2)  Commencement and short title 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: no parliamentary procedure 

18. Section 22(2) gives the Scottish Ministers the power to commence provisions of the Act 
by order.  The order may appoint different days for different provisions (subsection (3)) allowing 
a phased approach to introduction if required.  The power in section 22(2) recognises the need 
for the Scottish Ministers to control commencement.   

19. Subsection (4) permits an order made under section 22(2) to include such transitional, 
transitory or saving provisions as the Scottish Ministers consider necessary or expedient in 
connection with commencement.  Schedule 3 to the Bill makes provision for transitional, 
transitory and savings provision.  However it is recognised that the process of giving effect to the 
Bill’s provisions may give rise to a need to supplement such provision to take account of matters 
which were not anticipated at this time.   

20. As is the usual practice for commencement provisions no form of parliamentary 
procedure is required.  The Subordinate Legislation Committee will, in terms of its remit2, have 
the opportunity to consider the order. 

 

 
2 Rule 6.11 of the Standing Orders 
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Education, Lifelong Learning and Culture Committee 
 

7th Report, 2009 (Session 3) 
 

Stage 1 Report on the Schools (Consultation) (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

EXECUTIVE SUMMARY 

1. The Committee accepts that it is sometimes necessary to take difficult 
and controversial decisions about schools, including decisions to close a 
school, and that those decisions should never be taken lightly. The 
Committee also recognises that pupils, staff, parents and the wider 
community may well have strongly held views on school closure proposals 
and it is important that there are appropriate opportunities for all views to be 
heard before a decision is made. 

2. The Committee therefore supports the broad aims of the Schools 
(Consultation) (Scotland) Bill to strengthen the consultation process. The 
Committee also recognises the need for the decision-making processes to 
be as widely understood and transparent as possible. 

3. The Committee is content with the consultation process set out in the 
Bill, including the proposal paper, educational benefits statement, 
corrections process, and the public meeting and consultation paper 
elements. The Committee acknowledges that the procedures proposed in 
the Bill largely formalise current best practice amongst many local 
authorities. 

4. Her Majesty’s Inspectorate of Education (HMIE) has an important role to 
play in this process, and it is essential that its involvement is focussed on 
the educational aspects of any proposal, reflecting its area of expertise. The 
Committee welcomes the Scottish Government’s clarification of HMIE’s role 
in the ministerial call-in process. 

5. It is recognised by the Committee that the proposed power of 
ministerial call-in represents a compromise between a wide range of 
opinions on this issue and is an improvement on the current automatic 
referral system. The Committee calls on the Scottish Government to provide 

SP Paper 306 1 Session 3 (2009) 
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clarification, either in the Bill or in guidance, on what would constitute a 
“material consideration”. 

6. The Committee acknowledges that rural schools face particular 
circumstances and notes that the Scottish Government has sought, in the 
Bill, to specify three additional factors to which local authorities must have 
regard when proposing the closure of a rural school. However, the 
Committee notes the arguments in the evidence that it received that these 
three additional factors in the process could apply to all schools, and 
recommends that the Scottish Government gives further consideration to 
this matter.  

7. The Committee recommends, subject to satisfactory clarification of the 
points above, that the general principles of the Bill be approved.  

INTRODUCTION 

8. The Schools (Consultation) (Scotland) Bill1 was introduced in the Scottish 
Parliament on 2 March 2009 by Fiona Hyslop MSP, Cabinet Secretary for 
Education and Lifelong Learning. The Bill was accompanied by a Policy 
Memorandum (SP Bill 23-PM), Explanatory Notes (SP Bill 23-EN) including a 
Financial Memorandum, and a Delegated Powers Memorandum (SP Bill 23-DPM). 

9. The Parliamentary Bureau referred the Bill to the Education, Lifelong 
Learning and Culture Committee for Stage 1 consideration at its meeting on 3 
March 2009. The Parliament agreed on 22 April 2009 that Stage 1 consideration 
should be completed by 4 September 2009. 

10. Extracts from the minutes of the Committee can be found in Annexe A. The 
delegated powers provisions were considered by the Subordinate Legislation 
Committee and its report is provided in Annexe B. Correspondence from the 
Finance Committee regarding the Financial Memorandum is provided in Annexe 
C. Finally, oral evidence, associated written evidence and other written evidence 
can be found in Annexes D and E.  

PURPOSE OF THE BILL 

11. The Bill was introduced following the Scottish Government’s consultation 
Safeguarding our rural schools and improving school consultation procedures – 
proposals for changes to legislation and seeks to protect the place of schools in 
rural communities and to update the legislation relating to local authority 
consultations on changes to the school estate. 

The consultation process for all schools (sections 1 - 11) 

12. The Scottish Government believes that the current regulations relating to 
school consultations, the Education (Publication and Consultation Etc.) (Scotland) 
Regulations 1981, do not encourage consistency of approach across local 
                                            
1 Schools (Consultation) (Scotland) Bill, Policy Memorandum, Explanatory Notes and Delegated 
Powers Memorandum. Available at: http://www.scottish.parliament.uk/s3/Bills/23-
Schools/index.htm
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authorities. The Policy Memorandum states that the Bill’s overarching policy 
objective is to address this by updating and strengthening the consultation 
practices and procedures that local authorities apply to all relevant proposals.2 

13. The relevant proposals are set out in schedule 1 of the Bill, and are listed as: 

• Closure 
• Establishment 
• Relocation 
• Admission arrangements 
• Transfer from primary to secondary school 
• Primary school commencement date 
• Special class outwith a special school 
• Transport to a denominational school 
• Changing from denominational to non-denominational school 
• Discontinuance of a further education centre. 
 

Special provision for rural schools (sections 12 – 14) 

14. The consultation drew on recent concerns relating to the proposed closure of 
rural schools, which had faced heavy opposition from the affected communities, 
who argued that their schools acted as a community hub and provided a good 
education for their children. Murdo Fraser MSP proposed a member’s bill, the 
Rural Schools (Scotland) Bill, which sought to introduce a “presumption against” 
the closure of rural schools. Murdo Fraser withdrew the proposed bill on 
14 January 2009. 

15. The second objective of the Bill, therefore, is to place the consideration of 
rural school closures in the wider context of the implications of such closures on 
the community. Section 12 requires local authorities to consider three factors when 
considering whether to consult on closing a rural school. 

Ministerial involvement in the process 

16. The third objective is to replace the current situation where some local 
authority decisions relating to school closures require ministerial consent. This 
would be replaced by a power for Scottish Ministers to call in any closure decision 
after that decision has been made, where they consider that there has been a 
failure to comply with the new requirements of the Bill or where an authority has 
failed to take appropriate account of a material consideration relevant to its 
decision.3 

                                            
2 Schools (Consultation) (Scotland) Bill.  Policy Memorandum, paragraph 2. 
3 Schools (Consultation) (Scotland) Bill.  Policy Memorandum, paragraph 20. 
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ISSUES CONSIDERED BY THE COMMITTEE 

Consultation process for all schools 

General consultation proposals 
17. Sections 1-11 of the Bill propose a range of provisions to revise the current 
process for consulting on school closures and other changes to the school estate. 
The intention, as outlined in the Policy Memorandum, is to “establish a 
consultation process that is coherent, easy to understand, fair, workable, open and 
transparent and above all commands the trust and confidence of the public.”4 

18. Under the Bill, the education authority (which is the local authority) would be 
required to: 

• prepare a proposal paper which would be sent to Her Majesty’s 
Inspectorate of Education (HMIE) and all other mandatory consultees 

• hold a public meeting on the proposal 

• hold a consultation which would run for at least six weeks, including at 
least 30 days’ term time, during which consultees could challenge any 
information that they believed to be inaccurate 

• publish a consultation report which would detail all the responses received 
and information gathered during the consultation period 

• announce its final decision on its proposal after a period for further 
consideration. 

19. Broad overall support for these changes was expressed in both written and 
oral evidence submitted to the Committee by stakeholders, including local 
authorities and parent councils. 

20. In particular, the general view expressed by local authorities was that the 
proposed changes reflect current good practice. In its written evidence, East 
Renfrewshire Council stated— 

“It is considered that the procedures merely formalise in legislation existing 
practice that any public body should be following in terms of transparency, 
fairness and accountability.”5

21. The Committee is content with the general consultation processes as 
outlined in the Bill and makes specific comment on particular elements 
elsewhere in this report. The Committee notes that much of the Bill 
formalises what is currently considered to be best practice amongst many 
local authorities.  

                                            
4 Schools (Consultation) (Scotland) Bill. Policy Memorandum, paragraph 2.  
5 East Renfrewshire Council. Written submission to the Education, Lifelong Learning and Culture 
Committee. 
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Proposal paper (including educational benefits statement) 
22. The Bill proposes that education authorities would prepare a proposal paper, 
which would include details of the proposal(s) (the proposal paper could include 
more than one proposal), an implementation date and a summary of the 
consultation process to be undertaken. The Bill also proposes that education 
authorities would publish an educational benefits statement within the proposal 
paper, setting out their view of the potential educational benefits and disbenefits to 
those affected by the proposed changes to the school estate.  

23. Giving evidence to the Committee on 6 May 2009, a Scottish Government 
official set out the purpose of the educational benefits statement as— 

“To provide councils with an opportunity to set out their case from an 
education perspective. The requirement to include an educational benefits 
statements in every consultation shows that the Government regards the 
education aspect of the process as a high priority. The statement will allow 
councils to give their views on the educational benefits of their proposals. It 
will be for councils to make that case, which will then be included in proposal 
papers that will go out for consultation.”6

24. Widespread support for the inclusion of such a statement was expressed in 
evidence to the Committee. The Scottish Rural Schools Network (SRSN), for 
example, told the Committee that it viewed “the educational benefits statement as 
vital to the first part of any proposal to close a school.”7 

25. The Committee notes that responses both to the Scottish Government’s 
consultation and the call for evidence issued by the Committee argued that there 
was a need for consistency between educational benefits statements across local 
authorities and that guidance should be issued to promote this. When questioned 
on this issue, a Scottish Government official stated— 

“When we launched the consultation, we explored whether there should be 
guidance. We started from the point of view that it was not appropriate to 
have a checklist approach because we would inevitably miss some things out 
of the list and it might also lead to local authorities just ticking off the items on 
it. However, we picked up from the consultation responses that some kind of 
guidance would be welcomed. We are certainly considering guidance on 
educational benefits statements.”8

26. Scottish Government officials went on to confirm that such guidance would 
be statutory guidance. The Committee notes that the Bill as drafted makes 
provision, in section 20, for the Scottish Government to make such regulations if it 
chooses to do so. 

                                            
6 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official 
Report, 6 May 2009, Col 2287. 
7 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 
13 May 2009, Cols 2331-2332. 
8 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 
6 May 2009, Col 2287. 
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27. The Committee asked the Cabinet Secretary for her views on introducing 
statutory guidance on the educational benefits statement. She said— 

“Having heard the views of the witnesses, I think that the idea of providing 
guidance on the educational benefits statement, rather than being too 
prescriptive in the Bill, makes perfect sense. The Committee will consider 
whether we need such guidance, but I am sympathetic to the proposal.”9

28. The Committee questioned Scottish Government officials on whether other 
factors that might impact on educational benefit would be included in the 
statement itself, including, for example, school buildings’ condition and transport 
costs. A Scottish Government official indicated that such issues would be more 
appropriately considered as part of the overall proposal paper— 

“The Bill has been drafted so that, when a council consults, it would not only 
produce the educational benefits statement but provide the wider information 
in the proposal paper. There would be scope to include in that paper 
evidence or information that supported the council's case. The condition of 
buildings might be included in an educational benefits statement, depending 
on the circumstances, but there is certainly scope for all such factors to be 
covered in the proposal paper. Educational benefits statements would focus 
on what a council believes the educational benefits of its proposals would be, 
but we accept that the other factors would also be important in the process 
and should be included in the wider proposal paper.”10

29. The Scottish Parent Teacher Council (SPTC) noted that the Bill would require 
that the educational benefit statement assess the impact of any proposal on four 
distinct groups (pupils of any affected school; any other users of the school’s 
facilities; any children who would be likely to become pupils of the school; and the 
pupils of any other schools in the authority’s area). The SPTC went on to state— 

“It is interesting that the authority is required to put forward educational 
benefits for four different groups. We would like to highlight that those four 
groups will not necessarily share a common benefit from what is proposed 
[…] the interests of the different groups are not identical. It is important that 
that is recognised and reflected in some way in educational benefits 
statements so that there is an understanding of how those different interests 
can be balanced.”11

30. Some written and oral evidence submitted to the Committee also argued that 
a cost-benefit analysis should be carried out alongside the educational benefit 
statement. Fife Council, in its written submission, stated— 

                                            
9 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 3 June 
2009, Col 2453. 
10 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2288. 
11 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 13 
May 2009, Col 2329-2330. 
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“We would propose that a cost-benefit test, including both educational and 
financial considerations, for both the local and wider community, should be 
applied to all proposed closures. We would not wish, as is proposed in the 
Bill, the question in a consultation about a proposed school closure to be 
limited only to a test of educational benefits for the local community. For local 
authorities the duty to secure best value is at the heart of making efficient 
and effective educational provision; the test must reflect the principles of best 
value as well as the question of local educational benefits.”12  

31. The Committee heard conflicting evidence on the factors that could form part 
of a cost-benefit analysis. For example, on the issue of spare capacity, Professor 
Neil Kay commented— 

“The Accounts Commission promoted spare capacity as an issue that should 
at least encourage scrutiny of possible closures. However, spare capacity 
should in no way be a criterion in considering school closure. Briefly, if two 
schools are virtually identical in terms of numbers and the communities that 
they serve, but one of them is 50 per cent unoccupied, what is the extra cost 
of that spare capacity? There will be some costs for heating, lighting and 
possibly maintenance. Apart from that, the extra cost of that spare capacity 
will be close to zero.”13

32. However, in its written submission to the Committee, the SPTC argued— 

“It is important to emphasise that money spent on maintaining an empty 
school place is money that cannot be spent on pupils actually within the 
system. We offer the following very rough calculation as an illustration. 
Currently in Edinburgh City, 27% of the primary school places that it provides 
(i.e. has teachers and classroom space for) are unoccupied. Given that staff 
and buildings constitute the main part of the education budget, then this 
means that something like £30,000,000 is spent on maintaining empty places 
and the real per pupil spend in primary schools is cut from a notional £4,515 
to £3,299.”14

33. Throughout evidence taking, the Committee was made aware of 
different views regarding cost-benefit analysis methods, which raised 
concerns about what criteria were being used by local authorities in their 
decision-making. The Committee recommends that the Scottish Government 
encourage local authorities to include a cost-benefit analysis as part of the 
proposal paper and gives consideration to issuing guidance to support local 
authorities in preparing such a cost-benefit analysis. 

34. Questioned by the Committee on whether statutory guidance would also be 
considered for the proposal paper as a whole, Scottish Government officials 
said— 

                                            
12 Fife Council. Written submission to the Education, Lifelong Learning and Culture Committee. 
13 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2307. 
14 Scottish Parent Teacher Council. Written submission to the Education, Lifelong Learning and 
Culture Committee. 
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“We received the clear message that people want guidance on the 
educational benefits statement, and ministers clearly understand the need for 
that. However, I do not think that we have taken a firm view on guidance on 
the proposal paper […] early in our thinking on the structure of the Bill, we 
considered the possibility of issuing statutory guidance on specific sections. 
In the end, it was decided—sensibly—to have a catch-all provision in section 
19, which allows for statutory guidance to be issued in respect of any earlier 
part of the Bill.”15

35. The Committee supports the inclusion of a proposal paper as part of 
the consultation process, and considers an educational benefits statement 
to be an essential part of that. The Committee recommends that the Scottish 
Government encourage local authorities to include other relevant factors, 
such as condition of school buildings and transport costs, as part of the 
overall proposal paper as a matter of good practice.  

36. The Committee supports the Scottish Government’s intention to 
introduce statutory guidance on the educational benefits statement and 
recommends that full consideration be given to extending any such 
guidance to cover the entire proposal paper document.  

Relevant consultees 
37. Schedule 2 of the Bill details the relevant consultees for each of the 
proposals outlined in schedule 1 of the Bill (see paragraph 13). The lists include, 
among others, pupils, staff, community councils, and Bòrd na Gàidhlig (where 
Gaelic medium education is affected).  

38. Widespread support was expressed both in written and oral evidence for the 
list of “relevant consultees”, which was felt to be comprehensive and an essential 
part of ensuring the process was inclusive and transparent. 

39. Schedule 2 of the Bill includes, as a relevant consultee, “the pupils at any 
affected school (in so far as the education authority considers them to be of a 
suitable age and maturity)”. The Committee pursued with witnesses the issue of 
how pupils could best be consulted. Professor Neil Kay acknowledged the 
potential difficulties with this— 

“Children in such situations are likely to know only their own school, but we 
are asking them to second-guess what it would be like to be in a bigger 
school. It may depend partly on the state of relations between the schools 
concerned—sometimes relations between schools are quite competitive. I 
cannot think of any way to approach the issue other than to leave an open 
question. Essentially, that is what the Bill does—the matter is left to the 
discretion of the authority. There is no ideal answer. Much depends on how 
the children and parents handle the situation.”16

                                            
15 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2289. 
16 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2317. 
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40. Scotland’s Commissioner for Children and Young People told the Committee 
in written evidence— 

“I very much welcome that ‘pupils at any affected school’ are mandatory 
consultees in relation to all relevant proposals in the Bill (Schedule 2). 
However, this is then qualified by ‘in so far as the education authority 
considers them to be of a suitable age and maturity’. This is open to unduly 
restrictive interpretations that may put key provisions of the Bill at risk of 
being undermined. Instead of the current wording, the Bill should refer to the 
need to use a range of consultation methods that are appropriate to the age 
and maturity of different (age) groups of pupils. I believe that this needs to 
appear on the face of the Bill and be further fleshed out in guidance for 
education authorities to enable them to carry out as comprehensive a 
consultation with pupils as possible. Also, pupil councils (where applicable) 
should be added to the list of relevant consultees.”17  

41. Giving evidence on this issue, HMIE stated— 

“We place great importance on talking to pupils, and our approach varies 
depending on the type of school that is in question. Increasingly, we are 
saying to education authorities that they should take account of the pupils' 
voices, and we want to do that in our investigations.”18

42. The Educational Institute of Scotland (the EIS) said— 

“Our practical, daily experience of youngsters in schools, as pupils and 
students, would lead us to say that consultation with students and pupils 
would need to be carefully conducted, because they are a relatively 
vulnerable group. I say that not to deny them their democratic, participatory 
rights, but with the realisation that the information that is provided to them 
and the way in which they are engaged in the consultation process would 
need to be thought out carefully.”19

43. The Cabinet Secretary commented on consulting pupils, saying— 

“If we want our children to be responsible citizens, they have to understand 
the decisions that are made about them and for them by adults, and they 
should have an opportunity to have their say. The Bill is different because it 
allows for pupils' views to be considered for the first time. However, that has 
to be done in a responsible way […] perhaps the children's commissioner will 
be able to advise us about best practice.”20

                                            
17 Scotland’s Commissioner for Children and Young People. Written submission to the Education, 
Lifelong Learning and Culture Committee. 
18 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 27 
May 2009, Col 2419. 
19 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 27 
May 2009, Col 2435. 
20 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 3 June 
2009, Col 2454-2455. 
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44. The Committee supports the inclusion of a list of relevant consultees 
but considers that the Scottish Government needs to give further thought to 
the practical issues of how to maximise engagement with pupils, staff and 
parents to ensure the most meaningful possible consultation. The 
Committee supports the suggestion made by the Cabinet Secretary that 
Scotland’s Commissioner for Children and Young People be asked to advise 
on methods of engagement with pupils. 

Corrections 
45. Section 5 of the Bill proposes a new duty on education authorities to 
investigate any allegations of inaccuracy in the proposal paper. Education 
authorities would be required to consider whether there was an inaccuracy and 
decide whether to publish a corrected proposal paper; issue a notice to all 
consultees correcting the inaccuracy; or take no further action. Whatever its 
decision, the education authority would be required to set out details of the alleged 
inaccuracy in the consultation report. 

46. The Committee also pursued with witnesses the issue of how corrections 
would be adjudicated. As stated above, the Bill provides that any alleged 
inaccuracies would be raised with the relevant local authority, which would then 
seek to ascertain whether there was, in fact, an inaccuracy. The local authority 
would decide what course of action it wished to take on alleged inaccuracies. 
There is no provision for an independent adjudicator. However, all details of 
alleged inaccuracies would be included in the consultation report.  

47. A Scottish Government official clarified the purpose of the correction paper 
and how it would work in practice— 

“If a parent turns to their council and alleges that there is an inaccuracy in a 
proposal paper, the council must respond in a transparent way. It might 
conclude that the allegation is incorrect and that there is no inaccuracy; it 
might conclude that there is an inaccuracy, which perhaps requires an 
amendment to be issued; or it might conclude that there is a serious 
inaccuracy, that the whole paper needs to be redone and reissued and that 
the clock needs to be restarted. Whichever route it took would have to be 
highlighted in the consultation report at the end of the process.”21

48. When questioned on whether this was a significant safeguard, the SRSN told 
the Committee— 

“If there were not a referral or call-in process to provide the option of 
subsequent challenge, it certainly would not be enough. Any member of the 
school or community may request that the Cabinet Secretary calls in a 
proposal on the basis that flawed information has been provided. However, 
the process will probably be self-policing and never get to that stage, 
because the local authority will ensure that the numbers are right and that 

                                            
21 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2298. 
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any challenge can be met. If everything works out properly, the call-in option 
will probably never be used.”22

49. Professor Neil Kay supported this view, commenting that he hoped that the 
Bill would “encourage and incentivise councils to ensure that the information is 
correct in the first place.”23 

50. The Committee recognises that the correction procedures proposed in 
the Bill, while an important part of the overall consultation process, could 
involve competing interpretations of data. Overall, however, the Committee 
is content that the Bill sets out a process for these to be considered 
transparently.  

51. The Committee also notes concerns about local authorities being the 
adjudicators of allegations of inaccuracies, and possible questions of 
partiality, but is content that the Bill provides that authorities would be 
required to make public reasons for all decisions made in response to 
allegations of inaccuracy. The Committee also acknowledges that the call-in 
procedure would potentially give consultees a further opportunity to 
highlight relevant issues to the Scottish Government. The Committee is also 
satisfied with the details on how the process would work in practice as set 
out by the Scottish Government. 

Notice and consultation period 
52. Section 6 of the Bill provides that education authorities would be required to 
give relevant consultees notice of the proposal, which would need to include 
summary information and details of where to obtain a copy of the proposal paper 
and how to make written representations. The notice would need to specify the 
dates of the consultation period, and, if known at the time, details of public 
meetings to be held on the proposal. 

53. The Committee noted concerns raised that a common method of notice used 
by many schools was pupil post, where letters are issued for children to take home 
to their parents. This was felt by some not to be the most appropriate way to 
communicate such information. 

54. In response, a Scottish Government official indicated that the Government 
was aware of these concerns and that the Bill would “require councils to advertise 
publication of the proposal paper and consultation report.”24 

55. In relation to methods of notifying parents and whether the Bill should be 
specific about them, a Scottish Government official told the Committee— 

“We could certainly consider doing that, but we are talking about a level of 
detail that might be better in guidance, which can be changed as 

                                            
22 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 13 
May 2009, Col 2351. 
23 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2313-2314. 
24 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2295. 
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circumstances change. If such detail was in the Bill, we would have to go 
back to the primary legislation if we wanted to make changes further down 
the line. However, I take the point that the issue must be addressed 
appropriately.”25

56. The EIS agreed that it may be helpful to be given a “steer”26 by the Scottish 
Government, perhaps in statutory guidance, as to best practice for notification, in 
order to ensure consistency across the country. 

57. HMIE told the Committee that it was currently looking at the most effective 
ways of notifying pupils and parents of various education provision and events and 
that it would “report in public later this year on the best methods.”27 

58. The Bill would also extend the time limit of consultation. Currently, a 
consultation is required to be “not less than 28 days”, but under the Bill this would 
be extended to a period of at least six weeks, including at least 30 days during 
school term-time. 

59. A small number of written submissions argued that the initial six week 
consultation period was too short. Moray Forum, for example, stated— 

“With regard to the consultation period, given the range of information that 
consultees may be required to consider and analyse, the Moray Forum 
maintains that this should be a 10 week minimum of term time.”28

60. Giving evidence on why ministers had decided on a six week consultation 
period, Scottish Government officials stated— 

“We felt that six weeks struck a good balance between not prolonging 
concerns and uncertainty and extending the current minimum of four 
weeks—the Bill will increase that timescale by 50 per cent.”29

61. The proposed six-week consultation period was, however, broadly supported 
in evidence to the Committee. A representative of the SPTC told members— 

“It is a good length of time, given that it happens during the school term. […] I 
agree that a very protracted consultation period, particularly if there is a 
further six weeks for reflection, will simply generate a huge amount of 
uncertainty. As long as people are well informed—the Bill includes provisions 

                                            
25 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2295-2296. 
26 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 27 
May 2009, Col 2436. 
27 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 27 
May 2009, Col 2420. 
28 Moray Forum. Written submission to the Education, Lifelong Learning and Culture Committee. 
29 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2288. 
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to ensure that they are—and there is a public meeting, those safeguards will 
mean that the six-week period will be good for decision making.”30

62. It was noted that, although the consultation period would be at least six 
weeks long, it would be followed by a three-week period to allow HMIE to make its 
report, and, following the publication of the consultation report, a further three 
week period before an authority could make its decision. This additional period of 
further consideration was welcomed by several witnesses. A representative of the 
SRSN told the Committee— 

“I think that the six-week consultation period is perfectly adequate […] I have 
always looked at the period—and I still largely do—as a 12-week period 
overall. If everything is added together, there are 12 weeks, which is within 
the national guidelines.”31

63. The Committee notes concerns regarding how consultees will be 
notified of the various parts of the consultation process, including those 
surrounding the possible use of pupil post. The Committee notes HMIE’s 
current research on this and awaits the final report. The Committee 
recommends that the Scottish Government consider the evidence submitted 
to the Committee on this issue in order to achieve the most inclusive, 
transparent and accessible notification process possible. 

64. The Committee believes, on balance, that the proposed six-week 
consultation period proposed in the Bill is sufficiently long, given the further 
periods for consideration built in to the overall process.  

Public meeting 
65. Section 7 of the Bill provides that education authorities would be required to 
hold a public meeting on a proposal, and could consider more than one proposal 
at any such meeting. The current regulations do not require education authorities 
to hold public meetings. Notice of public meetings would need to be given to 
relevant consultees and HMIE. 

66. Scottish Government officials outlined the purpose of the public meeting— 

“The meeting should be an engagement between the council that has made 
proposals and advanced its justification for them and the individuals or 
community who would be affected. They should go along and be able to quiz 
the council on the reasons for, and thinking behind, its statements and 
proposals.”32

67. The requirement to hold a public meeting was broadly welcomed in evidence. 
In its written evidence to the Committee, Consumer Focus Scotland stated— 

                                            
30 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 13 
May 2009, Col 2336. 
31 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 13 
May 2009, Col 2336. 
32 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2295. 
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“In our research, the public meeting emerged as having key significance in 
influencing a community’s perception of the credibility of their consultation, 
and their level of satisfaction in feeling listened to. Consultees in two of the 
case studies in particular perceived the public meeting as having much 
importance as an opportunity to present their case, make council officials 
aware of the strength of their feelings, and possibly influence the course of 
the consultation and its outcome. We support the requirement to hold a 
public meeting as part of the consultation process.”33

68. Consumer Focus Scotland went on to consider best practice in terms of 
conducting public meetings— 

“In our research, not all public meetings had lived up to the consultees’ 
expectations. Consultees in one case study described how they felt their 
meeting had been overly orchestrated by their council. This created the 
impression amongst consultees that the outcome of the closure had already 
been decided. Again we would stress that guidance is required to ensure that 
council officials are aware of best practice in holding public meetings.”34

69. A representative from the Association of Scottish Community Councils was 
one of a number of witnesses to raise the issue of the timing of public meetings— 

“I would be keen, for example, for the public meeting to be held early in the 
process because that would be the first time that many people would hear 
counter-arguments to any proposals; thereafter, people would want to find 
out what support there was to help them to access relevant information.”35

70. The Cabinet Secretary gave her view on whether guidance would be helpful 
to assist local authorities in conducting public meetings— 

“If guidance is needed, that is fair enough, but best practice should be quite 
easily digestible. The idea that local authorities have to be told how to run a 
public meeting and consult properly is perhaps a step too far.”36

71. The Committee supports the proposal of holding a public meeting as 
part of the consultation process and asks the Scottish Government to note 
the points raised in relation to public meetings in evidence to the 
Committee. The Committee also asks the Scottish Government to note the 
proposal that local authorities be encouraged to hold public meetings as 
early in the process as is appropriate. The Committee agrees with the 
Cabinet Secretary that guidance on conducting public meetings is, on 
balance, not necessary at this stage. 

                                            
33 Consumer Focus Scotland. Written submission to the Education, Lifelong Learning and Culture 
Committee. 
34 Consumer Focus Scotland. Written submission to the Education, Lifelong Learning and Culture 
Committee. 
35 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 13 
May 2009, Col 2338. 
36 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 3 June 
2009, Col 2455. 
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72. A specific issue arose in evidence concerning the role of HMIE at the public 
meeting. Although HMIE would be notified in advance of any public meeting, and 
would subsequently be sent a summary of discussions, no specific role for HMIE 
at the public meeting is set out in the Bill and no rationale for notifying them is set 
out in the Policy Memorandum. A Scottish Government official explained to the 
Committee— 

“I suspect that quite a few HMIE people might decide to go to public meetings 
and hear for themselves, because any educational aspects that were raised 
would form part of their assessment. We have not required HMIE to attend, 
but if it wants to attend and hear at first hand, it can; otherwise it will get from 
the council later on a summary of the representations that have been 
made.”37

73. When questioned on why it was not a requirement in the Bill for HMIE to 
attend public meetings, a Scottish Government official told the Committee— 

“One of the considerations for not requiring HMIE to be at a public meeting 
was that if something should happen on the evening of the public meeting 
that prevented HMIE from being there—if the representative's car broke 
down or something of that nature—the meeting would have to be cancelled. 
[…] We discussed some of the practicalities with it—for example, there is a 
requirement for a public meeting in respect of all consultations, but some will 
be far more controversial than others and attendance is left to HMIE's 
judgment.”38

74.  Officials went on to say that, while this point may be covered in guidance, 
they wanted to ensure that the “whole process would not come to a halt simply 
because HMIE was planning to be at the meeting, but could not attend for one 
reason or another.”39 

75. When questioned on this issue, HMIE stated that it would consider it 
desirable to attend most public meetings that would be conducted under the 
provisions in the Bill, particularly where the issue involved school closure or 
amalgamation. However, HMIE added that there were other cases on less 
contentious issues or proposals for which communities had been campaigning, 
such as a boundary or site changes, where HMIE attendance at the meeting would 
not be particularly beneficial and not represent the best use of its resources. It 
concluded as follows— 

“We need to be mindful of the cost to the public purse of attending public 
meetings, but attending them would be desirable, particularly when a 

                                            
37 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2292. 
38 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2292-2293. 
39 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 6 May 
2009, Col 2292-2293. 
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proposal is likely to arouse strong public interest or different views among 
stakeholder groups.”40

76. HMIE, therefore, said that it was not necessary to place on the face of the Bill 
an obligation on it to attend such meetings. However, it indicated that, when the 
Bill had been enacted, it would be likely to outline its intended approach towards 
attendance at public meetings in a public policy document.  

77. The Cabinet Secretary confirmed, when she gave evidence to the 
Committee, that she did not feel it appropriate to require HMIE to attend all public 
meetings.41 

78. The Committee considers that it would be best practice for HMIE staff 
to attend all public meetings and that they should make every effort to do so. 
However, the Committee agrees that making attendance a requirement could 
potentially lead to delays, should HMIE not be able to attend for any reason. 
In such circumstances, the Committee considers that supplying HMIE with a 
summary of the meeting, as provided in the Bill, would be appropriate. 

Involvement of HMIE 
79. Section 8 of the Bill would require HMIE to consider the educational aspects 
of every education authority proposal to close a school or make other relevant 
changes to the school estate. Current practice is for HMIE to provide an 
independent view on closure proposals that require ministerial consent, although 
this is not a statutory requirement. The education authority would be required to 
send HMIE copies of the proposal paper when published, together with copies of 
representations made during the consultation. HMIE would be required to submit a 
report to the education authority no later than three weeks after the end of the 
consultation period. During that period, HMIE could also enter the school and 
make enquiries with anyone else considered appropriate. 

80. Views on the involvement of HMIE in the process were mixed in both written 
and oral evidence to the Committee, particularly among local authorities. Some 
councils, such as Aberdeen City Council, Aberdeenshire Council and Comhairle 
nan Eilean Siar, welcomed HMIE’s proposed role. However, several other local 
authorities expressed concern that the proposal lacked clarity and extended 
HMIE’s role beyond its area of expertise. Moreover, doubts were expressed that 
HMIE currently had the required resources. 

81. Clackmannanshire Council stated in its written submission— 

“We remain concerned about the prominence which HMIE is given in the 
process described in the Bill. It is impossible but to assume that each and 
every closure proposal will result in the 'active' engagement of HMIE. This 
risks a significant number of adversarial situations being generated. We do 
not believe that the Bill would have this as an intention. The role envisaged 

                                            
40 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 27 
May 2009, Col 2422. 
41 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 3 June 
2009, Col 2457. 
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for HMIE may lead to it having an excessive influence on decisions the 
financial, and other, consequences of which it will not have to address. The 
extent and character of HMIE involvement should be re-examined.”42

82. Glasgow City Council was one of the strongest critics of HMIE involvement, 
expressing concern in its written evidence that HMIE comments on local authority 
decision-making before any referral to Scottish Ministers could undermine local 
democracy and be unhelpful to the overall process. Glasgow City Council also 
objected to HMIE being the equivalent of a consultee and felt the role outlined for it 
in the Bill went beyond its capacity, function and expertise. 

83. However, giving oral evidence to the Committee, Glasgow City Council 
indicated that it had altered its view on this issue slightly, stating— 

“At the start, our big concern was about the clarity of the role and whether 
HMIE had the capacity to undertake it. We were certainly not questioning 
HMIE's ability, and we are delighted to have the organisation in our schools, 
but we were concerned that that role would take HMIE away from its 
fundamental role of quality improvement and assurance in our 
establishments. As time has passed, it appears that HMIE's role would be 
restricted to the educational benefits aspect. Glasgow City Council has no 
concerns about a contribution in that area, but we are concerned that there 
could be a conflict between HMIE's being a consultee and an advisor, or 
being involved in other areas of the proposal that do not relate solely to 
educational benefits. As the work has developed and we have consulted 
colleagues, we are becoming much more comfortable with the proposal.”43

84. HMIE told the Committee that its focus would be on the quality of the 
educational provision and, primarily, on the learners, telling the Committee— 

“We are set up to be an independent agency and, as I said a moment ago, 
our principal concern is for the education of children, young people and adult 
learners. If we are advocating for anyone, it is for all those learners. We carry 
out school inspections independently of our relationships with the council and 
ministers, and we have a good track record of demonstrating our 
independence in educational matters.”44

85. The evidence session held with local authorities also raised concerns about 
the capacity of HMIE to carry out its functions in the Bill. When asked by the 
Committee if HMIE currently had sufficient resources and skills to undertake the 
required level of inquiry on educational benefit, a representative from 
Aberdeenshire Council responded— 
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“No. It would need additional capacity to do that if the requirement is—as it 
will be—Scotland-wide […] I mean in terms both of numbers and 
experience.”45

86. In oral evidence HMIE, in response to these points, stated that it was 
“confident”46 that it had sufficient resources to carry out the functions proposed in 
the Bill and that it was also content with the proposed timescales. 

87. The Committee also received evidence that questioned the role HMIE would 
play in the ministerial call-in process. Some evidence questioned whether there 
could be a potential conflict of interest in HMIE having an independent role during 
the consultation phase and later being asked to give advice to Scottish Ministers 
during any call-in phase. The EIS argued that it was not appropriate for HMIE to 
have a role in the call-in process given its prior involvement in the consultation 
phase. 

88. In response to questions from the Committee on these points, HMIE stated 
that, although guidance on HMIE’s role in the call-in process had not yet been 
finalised, it did expect to provide such advice to Ministers as would be appropriate. 
HMIE went on to state that it was working on the basis that this advice would be 
given on a case-by-case basis, and that it would not perhaps be engaged if the 
call-in was on a purely procedural matter. It did not consider it having a role in two 
parts of the process as being a conflict of interest.47 

89. The Cabinet Secretary sought to clarify HMIE’s role in the call in process— 

“When a case is referred, I will not require HMIE to produce another report. I 
will have access to and use the original report on the case. I will still want the 
opportunity to contact HMIE to clarify points if there are issues, but I will not 
embark on the process that exists currently in such last-resort cases. HMIE 
will have a more up-front, local role rather than always advising and providing 
new information at the time of call-in. Instead, I will use its original report.”48

90. The Cabinet Secretary went on to tell the Committee about her confidence in 
HMIE’s independence— 

“HMIE's independence is a strength of our education system. HMIE should 
not be afraid to criticise ministers, the Government, local authorities or 
anyone else, if it has a concern about education in Scotland. HMIE is 
Government sponsored, but its ability to be critical must be part of its 
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function. Members of this Government and the previous one will attest to the 
number of HMIE reports that are critical of Government, as they should be.”49

91. The Committee notes that concerns have been raised in both written 
and oral evidence about the role of HMIE in the consultation process. The 
Committee considers the role of HMIE reporting on the educational aspects 
of a proposal to a local authority to inform that authority’s decision-making 
to be a helpful one but asks the Scottish Government to examine the 
concerns expressed to the Committee. 

92. The Committee notes the concerns raised in evidence regarding HMIE’s 
role in the call-in process and welcomes the Cabinet Secretary’s clarification 
of the role. 

Consultation report and local authority decision 
93. Sections 9 and 10 of the Bill propose that the education authority would 
prepare a consultation report, taking into account HMIE’s report and all 
representations made during the consultation period. The authority would also 
inform those who made written representations of the publication of the report and 
make it available on its website and at the affected school or other suitable place 
near the school. The report would also be made available in alternative formats 
and languages for anyone who reasonably required it. 

94. Section 11 of the Bill provides that an education authority could not proceed 
to implement a proposal, or make a decision to implement, until after a period of 
three weeks had elapsed following publication of the consultation report. 

95. Scottish Government officials stated that the three weeks between 
publication of the consultation report and making a decision, “allows people to see 
the council's report and to continue to have contact with elected members, who will 
make the decision.”50 The Committee notes, however, that this is not specified in 
the Bill or made clear in its accompanying documents. 

96. The Scottish Government’s consultation on its original proposals on this 
issue suggested this period be 28 days. Local authorities argued that this was too 
long and a period of between 7 and 14 days would be more appropriate. Scottish 
Government officials explained to the Committee why a three-week period had 
been decided upon— 

“We engaged quite a lot with stakeholders—with the SRSN and with local 
authorities, which will have to undertake the work. We were conscious that 
we had to consider the whole package of time and that we should not create 
a monstrous process that would increase uncertainty for pupils, parents, staff 
and authorities, so we balanced the number of weeks here and there. In 
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discussion with stakeholders, three weeks was the number on which we 
agreed.”51

97. The Committee welcomes the additional three-week period between 
publication of the consultation report and decision making. However, the 
Committee notes that the opportunity for stakeholders to have continuing 
contact with elected members during this period is not made explicit, either 
in the Bill or in its accompanying documentation. 

Special provision for rural schools 

98. Sections 12 to 14 of the Bill would require education authorities to have 
“special regard” to three factors before proceeding to propose and consult on the 
closure of a rural school. Authorities would be required to consider— 

• any viable alternative 
• the likely effect on the community 
• the likely effect of different travel arrangements to an alternative school.  
 

99. The Policy Memorandum states that the “special regard” for rural schools 
establishes a presumption that “no rural school will be proposed for closure (nor 
even the consultation process commence) unless and until these factors have 
been fully taken into account”. 

100.  Broad support was expressed both in written and oral evidence for this 
proposal. However, some felt that proposals affecting rural schools should not be 
subject to specific additional factors placing a perceived emphasis on community, 
rather than educational, impact. Comhairle nan Eilean Siar stated in its written 
evidence— 

“The comhairle, most of whose schools would qualify as “rural schools”, 
notes with some concern the proposal within the Bill to apply different factors 
for rural school closure proposals, in effect, moving away from an 
assessment of educational benefits, to the effect on the local community. 
While the comhairle, in common with other local authorities, would always 
examine these factors in any case when considering a proposal for closure or 
discontinuation of education in a rural area, there is an important point of 
principle in stating that educational benefit to pupils is, in the case of rural 
schools, only one factor, and not actually a factor to be given particular 
weight, in assessing whether a school should be closed […] this could mean 
that pupils be retained in an educationally detrimental situation, because of 
factors not relevant to their education.”52

101. In its written evidence, the EIS was also concerned about a special provision 
for rural schools and said that the three additional factors should apply to all 
schools— 
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“In many parts of the country a local authority will have responsibility for both 
rural and non rural schools and it is invidious, to say the least, that from a 
statutory point of view the local authority may be required to treat the closure 
of two schools within its area in two different ways. In short, the three matters 
to which the authority must have regard should apply to all proposed closures 
and not just to those within a rural area.”53

102. In response, Scottish Government officials told the Committee— 

“The Bill recognises that local schools are often the focal point of community 
activity. That is true of all communities, but the loss of schools has a much 
greater impact, proportionately, in rural areas. It also has an impact in urban 
areas, but rural communities are often more fragile and have fewer 
alternative community resources on which to fall back. The school is often 
the only community asset.”54

103. The Committee, however, heard some evidence that suggested that 
community factors may be equally important in urban settings. The Association of 
Scottish Community Councils was of the view that, “the three criteria should not be 
used specifically for rural schools.”55 The SRSN said that “we have great 
sympathy for urban communities and do not wish to diminish the community 
impact of a school closure in an urban area.”56 Professor Neil Kay said that he had 
“complete sympathy with the notion that in suburbs, and particularly in inner cities, 
the idea and role of community that is attached to a school can be critical.”57 

104. The Committee received a significant amount of evidence that discussed the 
perceived advantages and disadvantages of small/rural schools compared to 
larger, urban schools. Whilst acknowledging that such issues are not directly 
relevant to the provisions of the Bill, the Committee heard no evidence to suggest 
that small or rural schools were, in themselves, detrimental to the educational 
experience of pupils at such schools.  

105. HMIE noted that it had carried out some research on this issue, which 
demonstrated that the performance of remote rural and accessible rural schools 
was very similar to the performance of other schools across the country.  

106. On the question of the Bill including three additional factors to which 
education authorities would have “special regard” in respect of rural schools, the 
Cabinet explained— 

“We decided on balance that we should ensure that particular regard is given 
to rural areas. Initially, we looked at measures only for rural schools. 
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However […] we introduced a Bill that improves the situation for everybody. It 
just so happens that particular regard is taken of rural schools. The purpose 
of the Bill is to improve things for everybody.”58

107. The Committee accepts that additional factors need to be considered in 
cases where the closure of rural schools is proposed. The Committee notes 
the evidence that suggested that the three additional factors to be 
considered for a proposal affecting a rural school could apply to all schools. 
The Committee recommends that the Scottish Government give further 
consideration to this matter. 

Call-in by Scottish Ministers 

108. The Bill would replace the current system for referring certain local authority 
decisions for ministerial consent with a power for ministers to “call in” decisions. 
Currently, school closure decisions are referred for consent only on grounds of: 

• distance to the alternative school 
• pupil roll being greater than 80% of capacity 
• denominational education being affected (this ground for ministerial 

consent is being retained). 
 

109. The Bill would require a local authority to notify Scottish Ministers if it decided 
to implement a school closure following a consultation. Ministers would have six 
weeks to decide whether to call in a decision and during the first three weeks 
would be required to take account of any relevant representations. There would be 
no time limit for the ministerial decision. Ministers would call in a local authority 
decision on the grounds that either the consultation process had not been adhered 
to or that the local authority had failed to take account of “material considerations” 
when reaching its decision. 

110. Scottish Government officials explained to the Committee— 

“Ministers have made it very clear that even under the current arrangements 
they cannot retake a council's decision. After all, they can never know all the 
details that the council has been privy to in reaching its conclusion. At the 
moment, when referrals are made for ministers' consent in the various 
categories, ministers principally look at the procedures that have been 
followed in reaching the final decision. The definition of the call-in categories 
focuses on the consultation procedures, as set out in the Bill, and the 
decision-making processes.”59

111. Most evidence received by the Committee was not in favour of the current 
automatic referral system and broadly accepted the call-in process as a 
compromise between varying degrees of ministerial involvement. 
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112. Professor Neil Kay told the Committee— 

“It is to be hoped that having the call-in facility will change behaviour and 
encourage councils to adopt or move towards best practice. In that respect in 
particular, it is a good thing.”60

113. Most local authorities argued that decisions covered by the Bill were most 
appropriately taken at a local level and therefore locally elected and accountable 
local authorities should be responsible for them. The view expressed by Inverclyde 
Council, in written evidence, was typical— 

“In terms of the ministerial referral, we would prefer decisions to be taken 
locally and feel this would be in keeping with the spirit of the concordat61. 
However if this were not to prove feasible we would support the end of 
automatic referral but with a ministerial right to intervene if due process had 
not been adhered to by local authorities.”62

114.  Concern was expressed in evidence to the Committee about the 
independence of a call-in procedure. In its written evidence to the Committee the 
SRSN commented— 

“In SRSN’s submission to the consultation on the Bill we called for an 
independent appeal process to be established. That would still be our 
preferred option and would bring school closures into line with many other 
aspects of public life. It still seems strange that you can appeal a decision to 
disallow an individual child’s placement request but you cannot appeal the 
complete discontinuation of education in a given area.”63

115. The Committee notes that one call-in criterion is the Scottish Government’s 
decision that a local authority has failed to take “proper account of a material 
consideration”. However, the Bill and its supporting documentation provide no 
indication of what would constitute a “material consideration”. When questioned on 
this, a Scottish Government official told the Committee— 

“I suppose that a failure "to take proper account of a material consideration" 
might cover a situation in which the council's consultation report fails to refer 
to or ignores a large body of opinion in the consultation responses. The 
council needs to explain in its final consultation report how the various 
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elements in the consultation responses have been considered and its 
conclusions reached.”64

116. The Cabinet Secretary sought to clarify further what a “material 
consideration” might be— 

“The problem in defining what would be included is that you would either 
broaden the number of referrals or specify a tick-box list of what would be 
called in. A material consideration is factual content that clearly and obviously 
should have been made available at the start of the process.”65  

117. The Committee notes the evidence it received that favoured replacing 
the current automatic referral system. It also notes that the majority of the 
evidence accepted the proposed call-in process as an appropriate 
compromise on the level of Scottish Government involvement in what is, 
essentially, a locally made and accountable decision. 

118. However, the Committee does have some concern about a call-in 
criterion being the Scottish Government’s decision that a local authority has 
failed to take “proper account of a material consideration”. The Committee 
acknowledges the comments by the Cabinet Secretary and her officials as to 
what would constitute a “material consideration”, but believes that the Bill 
and its supporting documentation lack sufficient clarity on this and it would 
be helpful to clarify this, either in the Bill or in guidance. The Committee 
therefore asks the Scottish Government to consider how best to proceed on 
this issue before Stage 2. 

Ministerial call-in: timescale 
119. The Committee notes that there is no time limit set in the Bill for the call-in 
process. Scottish Government officials explained— 

“We do not expect many cases to be called in. However, if a case were 
called in, it would be because ministers had concluded that the process was 
seriously flawed. There would then be a lot of investigation with the council 
and others […] because we do not expect many cases to be called in, and 
because, if a case were called in, things could be complex if there were claim 
and counter-claim between the council and the community, we have not set a 
time limit.”66

120. Separately, the Bill provides, in section 15(2)(a) that a local authority would 
be required to notify the Scottish Government of a decision to implement a closure 
proposal no later than the end of the next working day after making the decision. 

121. The City of Edinburgh Council argued that this was not a practical 
timescale— 
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“On referring closure decisions to the Scottish ministers within one day, that 
timescale can be tight, for example when key members of staff are off. The 
worry is that the whole process could be challenged because of a failure to 
meet the one-day timescale. We ask for a greater amount of time to ensure 
an adequate response.”67

122. Aberdeenshire Council supported this view and suggested that councils 
should have five working days in which to notify ministers of a closure.68 

123. The Committee notes that there is no time limit set for the call-in 
process and notes the Scottish Government’s explanation for this.  

124. The Committee notes concerns that the requirement for local 
authorities to notify the Scottish Government of a decision to implement a 
closure proposal no later than one working day after the decision being 
made is too short and asks the Scottish Government to consider extending 
the period to five working days. 

Other issues 

Transitional arrangements 
125. In order to clarify the position regarding consultations ongoing when the 
legislation commences, under schedule 3(3) to the Bill, education authorities 
would have to suspend any consultation on the school estate that is ongoing and 
where no final decision has been taken, unless the consultation has included the 
matters set out in sections 1 to 11 of the Bill. If the Bill’s requirements were not 
met, the consultation process would fall and the education authority would need to 
start the process again in accordance with the Bill.  

126. In cases where a consultation could proceed, and where it concerns a rural 
school, the education authority would need to ensure that any documents to be 
published, such as the consultation report, included an explanation of how the 
requirement to have special regard to the three additional factors had been met. 

127. In all cases where consultations could proceed, they would be subject to the 
new call-in procedures, rather than the current requirements for automatic 
ministerial consent in certain circumstances. 

128. Scottish Government officials sought to clarify the transitional 
arrangements— 

“In summary, once we get to November, and assuming that the Bill is 
passed, people can start to consult under the new process. Any decision that 
is taken after commencement in April will have to reflect the new process—
following commencement, a decision can be taken only after consultation has 
taken place under the new process. Councils will have had a number of 
months to prepare for that. Prior to the passage of the Bill, they will have had 
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time to see what is coming. Once the Bill is passed, people can start 
immediately to use the new requirements.”69

129. The City of Edinburgh Council expressed concerns about the transitional 
arrangements in its written evidence to the Committee—  

“Transitional arrangements under schedule 3 indicate that if a council has 
undertaken statutory consultation on a proposal but not yet made a decision 
at the time the Bill is enacted, then the Bill would apply retrospectively. At 
worst this would mean the authority would have to re-conduct the entire 
consultation process, at best it would introduce a delay into the decision 
making process leaving affected parties in limbo […] it is requested that the 
provisions of the Bill only apply to consultation exercises that are yet to be 
conducted at the point of enactment, rather than retrospective application.”70

130. Scottish Government officials outlined why ministers had chosen the 
transitional arrangements that are outlined in the Bill— 

“We looked at a lot of options and discussed them with representatives of the 
Association of Directors of Education in Scotland and COSLA. Some of the 
options that we considered were complicated—indeed, some were 
completely unworkable. However, all the options that we discussed were 
designed to give councils good notice of the changes that were coming into 
play and how on-going consultations or those that commenced close to 
implementation would be affected. The provisions in the Bill are the result of 
a lot of discussion and a good measure of agreement on the system being 
workable. Councils have been able to see in advance what is proposed. 
Broadly speaking, the new system has been well accepted by COSLA and 
ADES.”71

131. Aberdeenshire Council drew the Committee’s attention to two important 
dates that it would like to be taken into account when transition arrangements are 
determined— 

“The two critical dates for parents in such situations are 30 April, because of 
school admissions legislation, and the start of the new school year, which 
differs from one local authority to another but is usually in mid-August. If 
Parliament were minded to be helpful to local authorities, on behalf of 
parents, it would keep those two dates in mind when determining the 
transitional arrangements. That would be welcome.”72
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132. The Committee draws the attention of the Scottish Government to the 
concerns raised by the City of Edinburgh Council and the comments of 
Aberdeenshire Council regarding transitional arrangements.  

Provision of Gaelic-medium education 
133. The Committee received a large number of written submissions on the 
provision of Gaelic-medium education. The central thrust of most of these 
submissions was that the Bill should give Scottish Ministers powers to instruct 
local authorities to designate certain schools as Gaelic-medium schools if a 
majority of parents at the school had indicated, following consultation, that they 
were in favour of such a move.  

134. Responding to questions on whether ministers had a response to the 
submissions made to the Committee, Scottish Government officials told the 
Committee— 

“It is fair to say that the proposals were not raised in our consultation last 
year. Our first sight of them was in the published responses to the 
committee's call for evidence. The Government is considering those 
responses. Ministers will discuss them, but we have not had much time thus 
far fully to consider what has been suggested. The short answer is no.”73

135. This issue was discussed at the evidence session with local authorities. The 
City of Edinburgh Council was of the view that this was not a matter for this Bill, 
saying— 

“There is pressure to increase the number of Gaelic-medium places in 
Edinburgh, but that issue does not necessarily sit within the Bill. In planning 
for new places, we might be talking about an extension to an existing facility, 
and the Bill does not apply to that scenario at all. The Bill is not the vehicle 
for [that] type of discussion.”74

136. However, Comhairle nan Eilean Siar expressed support for the proposals— 

“There is a place in the Bill for consideration of the way in which Gaelic is 
delivered in the system.”75

137. The Cabinet Secretary commented on this when giving evidence to the 
Committee— 

“The responsibility and the budget for Gaelic-medium education currently lie 
with the Minister for Culture, External Affairs and the Constitution. I have 
already had discussions with him on such issues. I am keen that we make 
progress, particularly on Gaelic-medium education. Given that the Bill is 
about consultations in relation to schools, our giving rights to one educational 
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area might result in invitations to broaden the Bill's perspective to include a 
load of other areas, which is where we must be careful about the purposes 
for which we use the Bill.”76

138. The Committee notes the evidence submitted to it in respect of Gaelic-
medium education on this Bill but recognises that the issue is not a matter 
for consideration as part of its scrutiny of this Bill. The Committee notes the 
Scottish Government’s intention to consider further the evidence on this 
issue. 

Additional funding for rural schools 
139. The Financial Memorandum to the Bill explains that, currently, rural primary 
schools with fewer than 70 children receive additional funding— 

“Specific rural indicators are incorporated into a number of the calculations 
which make up the current needs-based distribution formula; in particular the 
rural settlement pattern indicator is based on the size of the population living 
in settlements of fewer than 1,000 people. Another indicator provides 
additional funding in respect of each primary school of fewer than 70 pupils in 
rural areas.”77

140. When questioned on whether this additional funding would remain in place, a 
Scottish Government official said— 

“The Government is reviewing the funding mechanism. We do not know any 
more than that at the moment. The work is ongoing, and something will come 
out about that in due course but, unfortunately, not at the right time for the 
Bill.”78

141. A representative from the SRSN expressed concern about the future of this 
additional funding for rural schools, saying— 

“It would be bizarre for the Government to introduce a Bill in support of 
closure as a last resort, while withdrawing the main supplementary method of 
funding rural schools.”79

142. The Cabinet Secretary said that this issue would be included in the Scottish 
Government’s joint review (with COSLA) of the local government distribution 
formula— 

“The benefits of a review of grant-aided expenditure will be critical […] I 
understand that the joint review group is considering not just grant-aided 
expenditure but the whole system and that it will make recommendations by 
the end of October 2009. Any changes will be implemented for the local 
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government finance settlement […] Part of the understanding of that and of 
certain representations that I have made is that funding for the rural 
dimension in education be considered as part of the GAE review.”80

143. The Committee notes the concerns that were raised about additional 
funding for rural primary schools with fewer than 70 pupils and supports the 
Cabinet Secretary’s view that those concerns should be considered as part 
of the Scottish Government’s joint review of the local government 
distribution formula. 

Scottish Government’s consultation 
144. The Bill’s Policy Memorandum provides information relating to the Scottish 
Government’s consultation prior to introducing the Bill. The consultation document, 
Safeguarding our rural schools and improving school consultation procedures – 
proposals for changes to legislation81, was published on 1 May 2008 and the 
consultation period ran until 19 September 2008. 185 written responses were 
received and the Scottish Government also held ten public meetings and 
deliberative workshops in 12 locations and an on-line debate on the Rural 
Gateway website. 

145. On 3 March 2009, the Scottish Government published a report summarising 
the consultation responses, Research on the consultation safeguarding our rural 
schools and improving school consultation procedures.82 

146. The majority of evidence to the Committee was satisfied with the Scottish 
Government’s consultation. Fife Council’s comments, which were typical, began its 
written response by— 

“Expressing appreciation for the quality of the consultation carried out by the 
Scottish Government prior to the introduction of the Bill. It was extensive and 
thorough, it provided a good analysis and report of the responses and there 
was evidence that thoughtful consideration had been given to responses 
including those received from local authorities.”83

147. East Dunbartonshire Council noted a problem with the Scottish 
Government’s consultation in its written submission— 

“The consultation carried out by the Scottish Government prior to the 
introduction of the Bill was issued just prior to the schools’ summer holiday 

                                            
80 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 3 June 
2009, Col 2482. 
81 Scottish Government.  (2008) Safeguarding our rural schools and improving school consultation 
procedures – proposals for changes to legislation.  Available at: 
http://www.scotland.gov.uk/Publications/2008/04/25131457/0
82 Scottish Government.  (2009) Research on the consultation safeguarding our rural schools and 
improving school consultation procedures.  Available at: 
http://www.scotland.gov.uk/Publications/2009/02/25114932/0
83 Fife Council. Written submission to the Education, Lifelong Learning and Culture Committee. 
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period with a response date of September. This reduced the amount of time 
available to consult with head teachers and parent bodies.”84

148. The Committee considers the consultation conducted by the Scottish 
Government to have been appropriate. However, the Committee draws the 
attention of the Scottish Government to the comments made by East 
Dunbartonshire Council in terms of the timing of the consultation. 

POLICY MEMORANDUM 

149. Rule 9.3.3(c) of Standing Orders requires a Policy Memorandum to 
accompany all Bills when introduced. Amongst other purposes, the Policy 
Memorandum must set out the policy objectives of the Bill. 

150. In its call for evidence, the Committee asked for views on the Policy 
Memorandum. The majority of submissions that commented on this indicated 
satisfaction with the Policy Memorandum, noting that it had been helpful in clearly 
setting out the policy objectives.  

151. The Committee notes the comments received in written and oral 
evidence that the Policy Memorandum had been helpful in setting out the 
policy objectives of the Bill. 

SUBORDINATE LEGISLATION 

152. Rule 9.4A of Standing Orders provides that, where an Executive Bill confers 
powers to make subordinate legislation, a delegated powers memorandum (DPM) 
must be provided.  

153. The Subordinate Legislation Committee considered the DPM and reported to 
the Education, Lifelong Learning and Culture Committee on 27 May 2009.  The 
report is attached at Annexe B. 

154. The Committee notes the conclusions of the Subordinate Legislation 
Committee and is content with the provisions in the Bill regarding delegated 
legislation.  

FINANCIAL MEMORANDUM 

155. Standing Orders Rule 9.3.2 requires a Financial Memorandum (FM) to be 
provided to accompany a Bill when it is introduced. The FM must “set out the best 
estimates of the administrative, compliance and other costs to which the 
provisions of the Bill would give rise, best estimates of the timescales over which 
such costs would be expected to arise, and an indication of the margins of 
uncertainty in such estimates”. 

156. The FM for the Bill is included in the Explanatory Notes. The FM estimates 
costs of £73,000 per annum for the Scottish Government to account for HMIE’s 
involvement in the consultation process. This is based on HMIE’s own calculations 
                                            
84 East Dunbartonshire Council. Written submission to the Education, Lifelong Learning and 
Culture Committee. 
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that the projected 60 annual consultations (44 additional cases) would each 
require approximately five days of an inspector’s time.  

157. The FM also sets out costs of £61,000 per annum for local authorities. It is 
estimated that the additional provisions relating to the consultation process would 
cost £58,800. Although the provisions set out in the Bill are mostly new, the FM 
does not cost some of the requirements – such as publishing the proposal papers 
– because these are currently provided as good practice. The FM estimates that 
that the cost of setting out how the special factors apply to rural school proposals 
would be £2,200. 

158. At its meeting on 24 March 2009, the Finance Committee agreed to adopt 
stage 1 scrutiny of the FM. This means that the Finance Committee invited written 
comments from affected organisations through its agreed questionnaire but did not 
take oral evidence or agree a report to submit to this Committee. A copy of the 
letter received from the Finance Committee, together with a link to the written 
evidence it received, is attached at Annexe C. 

159. Ten responses were submitted to the Finance Committee. The majority of 
submissions were content with the costs set out in the FM but two issues were 
raised. Three local authorities (Aberdeenshire Council, Fife Council and Moray 
Council) argued that the FM did not take sufficient account of the financial benefits 
of closing schools.  

160. Aberdeenshire Council also argued that, in rural areas like its own, the costs 
associated with the consultation process would be likely to be higher given the 
greater proportion of rural schools. 

161. In its submission to this Committee, COSLA argued that the annual costs of 
the Bill, as introduced, is most likely to be low, “around the four figure mark”.85 

162. The Committee notes the broad acceptance of the estimated costs set 
out in the Financial Memorandum. The Committee recognises, however, that 
some local authority areas with a higher proportion of small schools may 
bring forward a greater number of proposals requiring consultation. It calls, 
therefore, on the Scottish Government to reflect on whether it needs to give 
this issue further consideration. 

163. The Committee also notes the comments of some local authorities that 
the Financial Memorandum did not take sufficient account of the financial 
benefits of closing rural schools. However, the Committee believes that 
these potential savings need not be reflected in the Financial Memorandum 
as they would not directly arise from it. 

CONCLUSIONS 

164. The majority of written and oral evidence received by the Committee 
was broadly supportive of the general principles of the Bill, welcoming the 

                                            
85 COSLA.  Written submission to the Education, Lifelong Learning and Culture Committee. 
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strengthening of the consultation process for various school changes, 
including school closures, and increasing transparency and accountability. 

165. The Committee notes that there were three main areas of contention 
within that broad support— 

• The first of these concerned the role of HMIE, which many felt lacked 
clarity. 

• Secondly, with regard to the three additional specific factors that 
local authorities must consider when making proposals affecting 
rural schools, many felt that, although such schools did often face 
particular circumstances and challenges, these three factors could 
apply to all schools across Scotland.  

• Finally, whilst the majority of evidence agreed that the current 
system of automatic referral to Scottish Ministers was no longer 
appropriate and should be replaced, a clear view emerged that the 
proposed replacement, the ministerial call-in process, lacked clarity 
particularly in relation to the definition of a “material consideration”, 
and could create confusion.  

166. The Committee asks the Scottish Government to consider these issues 
and respond to the Committee before the commencement of stage 2 of the 
Bill. 

167. Overall, the Committee welcomes the Bill’s proposals and, subject to 
the provision of clarification of the issues noted above, recommends to the 
Parliament that the general principles of the Bill be approved. 

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

168. The Committee is content with the general consultation processes as 
outlined in the Bill and makes specific comment on particular elements 
elsewhere in this report. The Committee notes that much of the Bill 
formalises what is currently considered to be best practice amongst many 
local authorities.  

169.  Throughout evidence taking, the Committee was made aware of 
different views regarding cost-benefit analysis methods, which raised 
concerns about what criteria were being used by local authorities in their 
decision making. The Committee recommends that the Scottish Government 
encourages local authorities to include a cost-benefit analysis as part of the 
proposal paper and gives consideration to issuing guidance to support local 
authorities in preparing such a cost-benefit analysis. 

170. The Committee supports the inclusion of a proposal paper as part of 
the consultation process, and considers an educational benefits statement 
to be an essential part of that. The Committee recommends that the Scottish 
Government encourage local authorities to include other relevant factors, 
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such as condition of school buildings and transport costs, as part of the 
overall proposal paper as a matter of good practice.  

171. The Committee supports the Scottish Government’s intention to 
introduce statutory guidance on the educational benefits statement and 
recommends that full consideration be given to extending any such 
guidance to cover the entire proposal paper document.  

172. The Committee supports the inclusion of a list of relevant consultees 
but considers that the Scottish Government needs to give further thought to 
the practical issues of how to maximise engagement with pupils, staff and 
parents to ensure the most meaningful possible consultation. The 
Committee supports the suggestion made by the Cabinet Secretary that 
Scotland’s Commissioner for Children and Young People be asked to advise 
on methods of engagement with pupils. 

173. The Committee recognises that the correction procedures proposed in 
the Bill, while an important part of the overall consultation process, could 
involve competing interpretations of data. Overall, however, the Committee 
is content that the Bill sets out a process for these to be considered 
transparently.  

174. The Committee also notes concerns about local authorities being the 
adjudicators of allegations of inaccuracies, and possible questions of 
partiality, but is content that the Bill provides that authorities would be 
required to make public reasons for all decisions made in response to 
allegations of inaccuracy. The Committee also acknowledges that the call-in 
procedure would potentially give consultees a further opportunity to 
highlight relevant issues to the Scottish Government. The Committee is also 
satisfied with the details on how the process would work in practice as set 
out by the Scottish Government. 

175. The Committee notes concerns regarding how consultees will be 
notified of the various parts of the consultation process, including those 
surrounding the possible use of pupil post. The Committee notes HMIE’s 
current research on this and awaits the final report. The Committee 
recommends that the Scottish Government consider the evidence submitted 
to the Committee on this issue in order to achieve the most inclusive, 
transparent and accessible notification process possible. 

176. The Committee believes, on balance, that the proposed six-week 
consultation period proposed in the Bill is sufficiently long, given the further 
periods for consideration built in to the overall process.  

177. The Committee supports the proposal of holding a public meeting as 
part of the consultation process and asks the Scottish Government to note 
the points raised in relation to public meetings in evidence to the 
Committee. The Committee also asks the Scottish Government to note the 
proposal that local authorities be encouraged to hold public meetings as 
early in the process as is appropriate. The Committee agrees with the 
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Cabinet Secretary that guidance on conducting public meetings is, on 
balance, not necessary at this stage. 

178. The Committee considers that it would be best practice for HMIE staff 
to attend all public meetings and that they should make every effort to do so. 
However, the Committee agrees that making attendance a requirement could 
potentially lead to delays, should HMIE not be able to attend for any reason. 
In such circumstances, the Committee considers that supplying HMIE with a 
summary of the meeting, as provided in the Bill, would be appropriate. 

179. The Committee notes that concerns have been raised in both written 
and oral evidence about the role of HMIE in the consultation process. The 
Committee considers the role of HMIE reporting on the educational aspects 
of a proposal to a local authority to inform that authority’s decision-making 
to be a helpful one but asks the Scottish Government to examine the 
concerns expressed to the Committee. 

180. The Committee notes the concerns raised in evidence regarding HMIE’s 
role in the call-in process and welcomes the Cabinet Secretary’s clarification 
of the role. 

181. The Committee welcomes the additional three-week period between 
publication of the consultation report and decision making. However, the 
Committee notes that the opportunity for stakeholders to have continuing 
contact with elected members during this period is not made explicit, either 
in the Bill or in its accompanying documentation.  

182. The Committee accepts that additional factors need to be considered in 
cases where the closure of rural schools is proposed. The Committee notes 
the evidence that suggested that the three additional factors to be 
considered for a proposal affecting a rural school could apply to all schools 
and draws this to the attention of the Scottish Government. The Committee 
recommends that the Scottish Government give further consideration to this 
matter. 

183. The Committee notes the evidence it received that favoured replacing 
the current automatic referral system. It also notes that the majority of the 
evidence accepted the proposed call-in process as an appropriate 
compromise on the level of Scottish Government involvement in what is, 
essentially, a locally made and accountable decision. 

184. However, the Committee does have some concern about a call-in 
criterion being the Scottish Government’s decision that a local authority has 
failed to take “proper account of a material consideration”. The Committee 
acknowledges the comments by the Cabinet Secretary and her officials as to 
what would constitute a “material consideration”, but believes that the Bill 
and its supporting documentation lack sufficient clarity on this and it would 
be helpful to clarify this, either in the Bill or in guidance. The Committee 
therefore asks the Scottish Government to consider how best to proceed on 
this issue before Stage 2. 
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185. The Committee notes that there is no time limit set for the call-in 
process and notes the Scottish Government’s explanation for this.  

186. The Committee notes concerns that the requirement for local 
authorities to notify the Scottish Government of a decision to implement a 
closure proposal no later than one working day after the decision being 
made is too short and asks the Scottish Government to consider extending 
the period to five working days. 

187. The Committee draws the attention of the Scottish Government to the 
concerns raised by the City of Edinburgh Council and the comments of 
Aberdeenshire Council regarding transitional arrangements.  

188. The Committee notes the evidence submitted to it in respect of Gaelic-
medium education on this Bill but recognises that the issue is not a matter 
for consideration as part of its scrutiny of this Bill. The Committee notes the 
Scottish Government’s intention to consider further the evidence on this 
issue. 

189. The Committee notes the concerns that were raised about additional 
funding for rural primary schools with fewer than 70 pupils and supports the 
Cabinet Secretary’s view that those concerns should be considered as part 
of the Scottish Government’s joint review of the local government 
distribution formula. 

190. The Committee considers the consultation conducted by the Scottish 
Government to have been appropriate. However, the Committee draws the 
attention of the Scottish Government to the comments made by East 
Dunbartonshire Council in terms of the timing of the consultation. 

191. The Committee notes the comments received in written and oral 
evidence that the Policy Memorandum had been helpful in setting out the 
policy objectives of the Bill. 

192. The Committee notes the conclusions of the Subordinate Legislation 
Committee and is content with the provisions in the Bill regarding delegated 
legislation.  

193. The Committee notes the broad acceptance of the estimated costs set 
out in the Financial Memorandum. The Committee recognises, however, that 
some local authority areas with a higher proportion of small schools may 
bring forward a greater number of proposals requiring consultation. It calls, 
therefore, on the Scottish Government to reflect on whether it needs to give 
this issue further consideration. 

194. The Committee also notes the comments of some local authorities that 
the Financial Memorandum did not take sufficient account of the financial 
benefits of closing rural schools. However, the Committee believes that 
these potential savings need not be reflected in the Financial Memorandum 
as they would not directly arise from it. 
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195. The Committee supports the general principles of the Bill and 
recommends to the Parliament that they be approved. 
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ANNEXE A: EXTRACTS FROM THE MINUTES OF THE EDUCATION, 
LIFELONG LEARNING AND CULTURE COMMITTEE 

6th Meeting, 2009 (Session 3), Wednesday 25 February 2009 

Decision on taking business in private: The Committee agreed to consider its 
approach to the proposed Schools (Consultation) (Scotland) Bill in private at future 
meetings. 

7th Meeting, 2009 (Session 3), Wednesday 4 March 2009 

Schools (Consultation) (Scotland) Bill (in private): The Committee agreed its 
approach to the scrutiny of the Bill at Stage 1. 

11th Meeting, 2009 (Session 3), Wednesday 22 April 2009 

Schools (Consultation) (Scotland) Bill - witness expenses: The Committee 
agreed to delegate to the Convener responsibility for arranging for the SPCB to 
pay, under Rule12.4.2, any expenses of witnesses on the Bill. 

13th Meeting, 2009 (Session 3), Wednesday 6 May 2009 

Schools (Consultation) (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from—  

Colin Reeves, Deputy Director, Schools Division, Lynn Henni, Schools 
(Consultation) (Scotland) Bill and Educational Options Team Leader, Schools 
Division, and Johanna Irvine, Principal Legal Officer, Scottish Government Legal 
Directorate, Scottish Government; 

and then from— 

Mervyn Benford, Information Officer, National Association for Small Schools and 
Professor Neil Kay. 

* * * * * * * * 

Schools (Consultation) (Scotland) Bill (in private): The Committee considered 
written evidence received from local authorities and agreed to invite a number of 
local authorities to give oral evidence. 

14th Meeting, 2009 (Session 3), Wednesday 13 May 2009 

Schools (Consultation) (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from— 

Donald Gunn MacDonald, Vice President, Scottish Parent Councils Association, 
Sandy Longmuir, Chair, Scottish Rural Schools Network, Nicola Welsh, National 
Development Officer, Association of Scottish Community Councils, and 
Judith Gillespie, Development Manager, Scottish Parent Teacher Council. 
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15th Meeting, 2009 (Session 3), Wednesday 20 May 2009 

Schools (Consultation) (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1, in a round-table discussion, from—  

Bruce Robertson, Director of Education, Learning and Leisure, Aberdeenshire 
Council, Lindsay Glasgow, Asset Planning Manager, City of Edinburgh Council, 
Councillor Angus Campbell, Council Leader, Comhairle nan Eilean Siar, 
Jim Wilson, Head of Performance and Asset Management, Glasgow City Council, 
and Moira Niven, Chair of the School Estates Sub-Committee of the Resources 
Committee, Association of Directors of Education in Scotland. 

16th Meeting, 2009 (Session 3), Wednesday 27 May 2009 

Schools (Consultation) (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from—  

Annette Bruton, HM Chief Inspector, and Douglas Cairns, HM Assistant Chief 
Inspector, Her Majesty's Inspectorate of Education; 

and then from— 

David Drever, President, and Ken Wimbor, Assistant Secretary, Educational 
Institute of Scotland. 

17th Meeting, 2009 (Session 3), Wednesday 3 June 2009 

Decision on taking business in private: The Committee agreed to consider a 
draft report on the Schools (Consultation) (Scotland) Bill in private at future 
meetings. 

* * * * * * * * 

Schools (Consultation) (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from— 

Fiona Hyslop MSP, Cabinet Secretary for Education and Lifelong Learning, 
Colin Reeves, Deputy Director, Schools Division, and Lynn Henni, Schools 
(Consultation) (Scotland) Bill and Educational Options Team Leader, Schools 
Division, Scottish Government. 

18th Meeting, 2009 (Session 3), Wednesday 10 June 2009 

Schools (Consultation) (Scotland) Bill (in private): The Committee considered 
a draft Stage 1 report. Various changes were agreed to, and the Committee 
agreed to consider a revised draft at its next meeting. 
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19th Meeting, 2009 (Session 3), Wednesday 17 June 2009 
 

Schools (Consultation) (Scotland) Bill (in private): The Committee considered 
a revised draft Stage 1 report. Subject to a number of minor changes, the report 
was agreed to. 
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ANNEXE B: SUBORDINATE LEGISLATION COMMITTEE REPORT 

The Committee reports to the lead committee as follows— 
 
Introduction  

1. At its meetings on 31 March,1 5 May2, 12 May3 and 19 May 20094 the 
Subordinate Legislation Committee considered the delegated powers provisions in 
the Schools (Consultation) (Scotland) Bill at Stage 1. The Committee submits this 
report to the Education, Lifelong Learning and Culture Committee as the lead 
committee for the Bill under Rule 9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (DPM).5  

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Appendix.  

Delegated Powers Provisions  

4. The Committee considered each of the three delegated powers provisions in 
the Bill.  

5. The Committee found the proposed power in section 20(2), to modify 
schedule 1 and 2, to be acceptable in principle, and that it is subject to affirmative 
procedure. The Committee determined that it did not need to draw the attention of 
the Parliament to the delegated power in section 20(2). 

Section 20(1) - Ancillary provisions etc. 

6. The Committee sought clarification as to why specific provision to ‘elaborate’ 
on any aspect of the procedure or to make provision as to functions had been 
sought, i.e. in addition to what might be regarded as a relatively ‘standard’ power 
under section 20(1) to make ancillary provision (although itself in slightly wider 
terms than seen in other Bills).  The Committee also asked, specifically, for further 
explanation as to how, and also in what circumstances, the provision contained in 
subsections (3) and (4), so far as it relates to the power conferred under section 
20(1), might be used. 

7. The Committee was of the view, having considered the Government’s 
response, that the provision made at section 20(1), taken also with subsections (3) 
and (4) does undoubtedly differ to an extent from the approach taken to ancillary 
powers within other Bills, and the particular drafting approach taken here is not 
wholly explained. However, the justification provided within the Government’s 
response is sufficient for the Committee’s satisfaction, having regard also to the 
fairly narrow and clearly defined purpose of this Bill, which necessarily acts as a 

                                            
1 Official Report 31 March
2 Official Report 5 May
3 Official Report 12 May
4 Official Report 19 May
5 Delegated Powers Memorandum
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restriction on the exercise of any powers under it. It was useful also to have 
obtained, within the reply, some further examples of how the Scottish Government 
considered the provisions might be used, and these being consistent with how the 
Committee anticipated the provisions concerned being operated.  

8. In terms of procedure, the Committee concluded that the use of negative 
procedure for non-textual modification is justified, and that affirmative procedure is 
justified in the context of textual amendment of an Act.  

9. The Committee finds the Scottish Government’s response satisfactory 
and considers the proposed power under section 20(1), and the related 
provision contained in subsections (3) and (4) acceptable.  The Committee is 
content with reference to procedure being by negative resolution of the 
Scottish Parliament unless the instrument amends an Act, in which case 
affirmative. 

Section 22(2) - Commencement and short title  

10. Section 22(2) confers a power on the Scottish Ministers to commence the 
provisions of the Bill (other than sections 19 to 21, which are to come into force on 
the day after Royal Assent) on the day that the Scottish Ministers by order appoint.  
Section 22(3) provides that an order under section 22(2) can appoint different days 
for different provisions. 

11. In addition, section 22(4)(a) provides that an order under section 22(2) can 
include such transitional, transitory or savings provisions as the Scottish Ministers 
consider necessary or expedient in connection with commencement. It can also 
make different provision for different purposes (section 22(4)(b)).  No procedure is 
attached to the exercise of this commencement power under section 22. 

12. At the evidence session on 12th May, Scottish Government officials were 
asked a number of questions in relation to the provision contained in section 
22(4)(a). This was with a view to ascertaining firstly whether the Scottish 
Government considered that the provision concerned could be used to amend 
enactments. And if so, and whether or not there was any intention actually to use 
the provision for such purpose, whether clarification of the position should be 
provided on the face of the Bill. The Committee considered this should be clarified 
given that the power was not subject to Parliamentary procedure. 

13. Government officials acknowledged that, in theory, a commencement power 
of the nature provided at section 22 could be used to amend other enactments.  
However, they stated that there was no intention of using the power for that 
purpose, and nothing was in contemplation.   

14. Reference was made to the transitional and savings provisions which have, 
already, been included in Schedule 3 to the Bill, none of which transitional or 
savings provisions amend enactments. It was stated that if there had been any 
intention or need to amend enactments under a commencement power (as 
contained in section 22) then the opportunity would have been taken to deal with 
this in Schedule 3. 
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15. The Scottish Government officials did not consider that it would be 
appropriate to make specific provision in the Bill to the effect that it would not be 
used to amend enactments. They stated that Bills are usually concerned with 
setting out rights and duties. They argued that it would not be usual to set out, on 
the face of the Bill, what would effectively amount to a statement of what a 
particular provision would not be used for.   

16. The evidence session assisted the Committee in clarifying the Scottish 
Government’s position in relation to section 22(4). The Committee was content 
with the reassurance provided by officials. The Committee noted in particular that 
there was no intention to use, and no apparent need to use, the commencement 
power for the purpose of amending any enactments. 

17. That said, while it might not be usual or common to amend primary legislation 
using a transitional or saving power, it was noted that it would be possible to do 
so. An amendment of this nature could have significant implications for persons 
affected by it. The Committee is of the view that should this to be done, as officials 
indicated is possible, albeit unlikely, then it is at least arguable that such 
amendment should be subject to parliamentary scrutiny. However, the Committee 
takes reassurance from remarks made by officials that the power could not be 
used for wider purposes, such as amending other areas of education legislation, 
and would need to be sharply focused on the commencement of this Bill and on 
the provision that is necessary for its commencement.  

18. The Committee therefore takes the view, after taking account of the evidence 
provided by officials, that sufficient reassurance has been obtained as to the 
Government’s position in relation to section 22(4). The Committee was satisfied 
that comprehensive responses have been provided in relation to the points 
probed, and which are a matter of record. While acknowledging that these have no 
absolute, binding effect, within the context of what is a Bill with a narrowly defined 
purpose, and a provision which is concerned with commencement issues, the 
Committee considers that the position has been reasonably explained and the 
Government’s position clarified to an extent that the Committee is content. 

19. The Committee finds the further clarification provided by the Scottish 
Government in relation to the proposed power under section 22 to be 
satisfactory, such that it is content with the power as set out in that section, 
and that on the understanding that the power in section 22 to amend 
enactments is to be construed strictly it is not subject to parliamentary 
procedure. 
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APPENDIX  
 

Points raised in letter to Scottish Government  
 

Section 20(1) - Ancillary provisions etc. 
 
The Committee asks the Scottish Government why the power under section 20(1) 
to make ancillary provision makes specific reference to the ability to “elaborate” on 
any aspect of the procedure or to make provision as to functions, and in particular 
to provide further explanation as to how and in what circumstances it is considered 
that the provision contained in subsections (3) and (4), so far as it relates to the 
power conferred under section 20(1), might be used. 
 
Section 22(2) - Commencement and short title 
 
The Committee seeks clarification as to the provision contained in section 
22(4)(a), with particular reference to what might be contemplated by the phrase ‘in 
connection with the commencement of this Act’ and for the Scottish Government 
to explain whether it is considered that such provision may amend other 
enactments, and if so, why no procedure is justified for such an order given the 
approach in section 20(6)(b). 
 

Response from Scottish Government 
 

Schools (Consultation) (Scotland) Bill at stage 1 
 
Section 20 (1) - Ancillary provisions etc 
 
The regulation making provision in section 20(1) is confined to matters considered 
necessary or expedient for the purposes of or in connection with the Bill. Much of 
the Bill is concerned with establishing a new regime of consultation and decision 
making processes. The detail of such processes is often left to regulation but in 
this case, because the Bill is so focused on process, it was considered important 
that the substantive content of the new processes should be set out on the face of 
the Bill. Section 20(3) and (4) provide though for regulations to elaborate on any 
aspect of the processes in the first 17 sections of the Bill, or to include provision as 
to functions – but only of education authorities or the Scottish Ministers – and only 
in relation to this Bill. This is in line with the OED meaning of “elaborate” of adding 
more detail to something already said. These are essentially “future proofing” 
provisions. The Bill as drafted specifies sufficient detail concerning the new 
processes as to be self standing and operational without ‘requiring’ the making of 
regulations. Indeed, there is no immediate intention to make such regulations.  
 
It may be though, either during Parliamentary consideration of the Bill or after 
commencement (as experience grows of how the new legislation is working in 
practice), that it is considered appropriate to elaborate on some aspect of the 
processes, at a level of detail more appropriate to subordinate legislation not least 
because such provision may require amendment from time to time to allow for 
changes in practice. Regulations would be likely to place new responsibilities, 
duties or functions on local authorities or the Scottish Ministers, as to how they are 
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required to handle or conduct aspects of the processes. The Committee asks how 
and in what circumstances the provision contained in section 20(3) and (4) might 
be used. An example was given in the Delegated Powers Memorandum of 
specifying in greater detail how education authorities should notify consultees of 
proposals under section 6 of the Bill. Other examples might include making further 
provision elaborating on the detail of the content of proposal papers or 
consultation reports under sections 4 or 10, or as to their publication and 
availability under sections 3 or 9, or as to when or where or how public meetings 
should be held under section 7. 
 
Section 22(2) - Commencement and short title 
 
Because consultation and decision making processes under the existing 1981 
Regulations can currently span periods of several months it was considered a 
priority and matter of some importance that the Bill should signal clearly from the 
outset how it was intended that local authority consultations that straddled or might 
otherwise be impacted by the Bill's commencement, should be affected and dealt 
with. Therefore, although Bills often leave all transitional, transitory and saving 
provisions to be spelt out in a commencement order, in this case explicit such 
provisions are set out in Schedule 3. The purpose in so doing is to enable 
authorities to consider how best to plan and schedule consultations and to enable 
full Parliamentary engagement in the detail of the provisions. The intention was to 
ensure that the prospective change in legislation should not result in a period of 
time during which authorities could in effect not plan and engage in consultations 
because of uncertainty as to what would happen if the consultation and decision 
making processes were still under way at the time of the Bill's commencement. 
 
The Committee seeks clarification as to the inclusion also in the Bill of the 
provision in section 22(4)(a). This is intended to allow for the possibility that as 
commencement approaches, there may be need to make provision which is 
additional to the arrangements set out in Schedule 3 in order to ensure that all 
circumstances which might obtain at the time of commencement are covered. The 
current 1981 Regulations specify 23 kinds of proposal which must be consulted 
upon, many of which are only rarely used and so there is little or no experience of 
what they may in practice entail. If such a rarely-conducted consultation were to be 
in progress at the time of commencement, that could occasion use of the provision 
in 22(4)(a), as indeed could some unforeseen aspect of any consultation 
underway at that time – something which might only become apparent relatively 
shortly before commencement, and which would warrant being specifically 
addressed in some form of additional transitional, transitory or saving provision. It 
is not considered that the 22(4)(a) provision would require direct amendment to 
the existing 1981 Regulations or other enactments. And it can be noted that the 
transitional, transitory and saving provision in paragraphs 3 to 6 of schedule 3 do 
not so amend any enactments.  
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ANNEXE C: LETTER FROM THE FINANCE COMMITTEE 

1. The Finance Committee considered its approach to the Financial 
Memorandum of the above bill and agreed to adopt level 1 scrutiny.  
 
2. This level of scrutiny is applied where there appears to be minimal additional 
costs as a result of the legislation. Applying this level of scrutiny means that the 
Committee will not take oral evidence, nor will it produce a report. It will, however, 
seek written comments from relevant organisations through its agreed 
questionnaire, and then pass these comments to the lead committee.   
 
3. All submissions can be viewed via this link (53KB pdf): 
 
http://www.scottish.parliament.uk/s3/committees/finance/financialMemo.htm
 
 
Finance Committee 
28 May 2009 
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ANNEXE D: ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 

13th Meeting, 2009 (Session 3), Wednesday 6 May 2009 
 
Written evidence 
 Mervyn Benford
 
Oral evidence

Colin Reeves, Deputy Director, Schools Division, Lynn Henni, Schools 
(Consultation) (Scotland) Bill and Educational Options Team Leader, and 
Johanna Irvine, Principal Legal Officer, Scottish Government. 

 
and then from– 
 

Mervyn Benford, Information Officer, National Association for Small  Schools 
and Professor Neil Kay. 

 
14th Meeting, 2009 (Session 3), Wednesday 13 May 2009  
 
Written evidence 
 Scottish Rural Schools Network
 Scottish Parent Teacher Council
 
Oral evidence

Donald Gunn MacDonald, Vice President, Scottish Parent Councils 
Association, Sandy Longmuir, Chair, Scottish Rural Schools Network, 
Nicola Welsh, National Development Officer, Association of Scottish 
Community Councils, and Judith Gillespie, Development Manager, Scottish 
Parent Teacher Council. 

 
Supplementary written evidence 

Scottish Rural Schools Network
Scottish Parent Teacher Council

 
15th Meeting, 2009 (Session 3), Wednesday 20 May 2009  
 
Written evidence 
 Aberdeenshire Council
 City of Edinburgh Council
 Comhairle nan Eilean Siar
 Glasgow City Council
 ADES
 
Oral evidence

Bruce Robertson, Director of Education, Learning and Leisure, 
Aberdeenshire Council, Lindsay Glasgow, Asset Planning Manager, City of 
Edinburgh Council, Councillor Angus Campbell, Council Leader, Comhairle 
nan Eilean Siar, Jim Wilson, Head of Performance and Asset Management, 
Glasgow City Council, and Moira Niven, Chair of the School Estates Sub-
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Committee of the Resources Committee, Association of Directors of 
Education in Scotland. 

 
Supplementary written evidence 
 Comhairle nan Eilean Siar
 
16th Meeting, 2009 (Session 3), Wednesday 27 May 2009  
 
Written evidence 
 Her Majesty’s Inspectorate of Education
 Educational Institute of Scotland
 
Oral evidence

Annette Bruton, HM Chief Inspector, Douglas Cairns, HM Assistant Chief 
Inspector, Her Majesty’s Inspectorate of Education, David Drever, 
President, and Ken Wimbor, Assistant Secretary, Educational Institute of 
Scotland. 

 
17th Meeting, 2009 (Session 3), Wednesday 3 June 2009  
 
Oral evidence 

Fiona Hyslop MSP, Cabinet Secretary for Education and Lifelong Learning, 
Colin Reeves, Deputy Director, Schools Division, and Lynn Henni, Schools 
(Consultation) (Scotland) Bill and Educational Options Team Leader, 
Scottish Government. 
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ANNEXE E: OTHER WRITTEN EVIDENCE 

Aberdeen City Council 
Association of Head Teachers and Deputes Scotland 
Association of Teachers and Lecturers Scotland 
Beaton, Murdo 
Bòrd na Gàidhlig 
Boyd Robertson, A G 
Campbell, Allan 
Catholic Education Commission 
Children in Scotland   
Church of Scotland - Church and Society Council 
Clackmannanshire Council  
Comann nam Pàrant  
Consumer Focus Scotland  
COSLA  
Deiseal Ltd  
Drysdale, Sheila  
Dumfries and Galloway Council
East Dunbartonshire Council 
East Renfrewshire Council 
Educational Institute of Scotland   
Fèisean nan Gàidheal 
Fife Council 
Govan Law Centre 
Inverclyde Council 
Iwase, Hisami 
Langan, Joyce 
Macdonald, Angus John 
Macdonald, Kenna 
Macdonald, Norman 
Macdonald, Stuart 
McDonald, Susan 
Mhoireach, Ceitidh 
Moray Council 
Moray Forum 
Morrison, Alasdair 
Nicholson, Julie 
Nicholson, Sandy 
Scotland's Commissioner for Children and Young People 
Scottish Countryside Alliance 
Scottish Natural Heritage 
Scottish Youth Parliament 
Sime, Dr Julie-Ann 
Skills Development Scotland 
South Lanarkshire Council 
Stewart, Donald William 
Turner, Dr Allan R 
Turner, William J 
West Dunbartonshire Council  
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

12th Meeting, 2009 (Session 3) 
 

Tuesday 31 March 2009 
 
Present: 
 
Jackson Carlaw Malcolm Chisholm 
Bob Doris Ian McKee (Deputy Convener) 
Jamie Stone (Convener) 
 
 
Schools (Consultation) (Scotland) Bill: The Committee considered the delegated 
powers provisions in this Bill at Stage 1; and agreed to seek further clarification from 
the Scottish Government. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

15th Meeting, 2009 (Session 3) 
 

Tuesday 5 May 2009 
 
Present: 
 
Malcolm Chisholm Bob Doris 
Helen Eadie Ian McKee (Deputy Convener) 
Jamie Stone (Convener) 
 
Apologies were received from Jackson Carlaw, Tom McCabe. 
 
Schools (Consultation) (Scotland) Bill: The Committee considered the Scottish 
Government's response to points raised on the delegated powers provisions in this 
Bill at Stage 1, and agreed to invite officials to give oral evidence. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

16th Meeting, 2009 (Session 3) 
 

Tuesday 12 May 2009 
 
Present: 
 
Jackson Carlaw Malcolm Chisholm 
Bob Doris Helen Eadie 
Tom McCabe Ian McKee (Deputy Convener) 
 
Apologies were received from Jamie Stone (Convener). 
 
 
Schools (Consultation) (Scotland) Bill: The Committee took evidence on the 
delegated powers in the Bill at Stage 1 from— 
 

Laurence Sullivan, Senior Principal Legal Officer, and James Newman, 
Scottish Government. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

17th Meeting, 2009 (Session 3) 
 

Tuesday 19 May 2009 
 
Present: 
 
Jackson Carlaw Malcolm Chisholm 
Bob Doris Helen Eadie 
Tom McCabe Ian McKee (Deputy Convener) 
Jamie Stone (Convener) 
 
 
Schools (Consultation) (Scotland) Bill: The Committee considered the delegated 
powers provisions in this Bill at Stage 1; and agreed the terms of its report. 
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Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 12 May 2009 

[THE DEPUTY CONV ENER opened the meeting at 
14:15]  

Schools (Consultation) 
(Scotland) Bill: Stage 1 

The Deputy Convener (Ian McKee): I welcome 
members to the 16th meeting in 2009 of the 
Subordinate Legislation Committee. We have 
received apologies from Jamie Stone, which is  
why I am convening the meeting. I ask members  
and others present to turn off any mobile phones,  
BlackBerrys, et cetera. 

Under agenda item 1, we are considering the 
delegated powers memorandum for the Schools  
(Consultation) (Scotland) Bill. I extend the 
committee’s welcome to James Newman of the 
Government’s bill team and to Laurence Sullivan,  
the senior principal legal officer. Thank you very  
much for coming, gentlemen.  

The committee agreed to hold an evidence 
session to examine the delegated power, a 
commencement power, as set out in section 22(4) 
of the bill. In particular, the committee wished to 
explore whether the power could be used to 
amend other enactments and, if so, whether it is 
appropriate that the instrument is not subject to 
any procedure.  

I invite members to put their questions. 

Tom McCabe (Hamilton South) (Lab): We 
have received your response regarding section 
22(4), but there is perhaps a need for some further 
clarification. You seem to think that the power will  
not be used to amend enactments, but the 
committee must consider how it could be used.  
Are you of the view that the power could be used 
to amend other enactments? 

Laurence Sullivan (Scottish Government 
Legal Directorate): Yes, in theory, a 
commencement power of this nature could be 
used to amend other enactments. That is well 
precedented for commencement powers.  
However, we have no intention of using the power 
for that purpose—there is nothing in 
contemplation. It is a commencement power, so 
any transitional and saving provisions made in 
connection with it would be solely for the purpose 
of commencement of the bill. As the committee will  
have noticed—and quite unusually—we have 

included substantial transitional and saving 
provisions in schedule 3 to the bill. Such provision 
is frequently made under an order-making power 
but, because the policy was well advanced, it has 
appeared in the bill itself, so Parliament will be 
able to engage fully with the transitional 
provisions.  

None of the transitional or saving provisions in 
schedule 3 amends any enactments. If we had 
had any intention or need to amend any 
enactments under a commencement power,  we 
would have put that in schedule 3.  

Tom McCabe: Is there a case for clarifying that  
in the bill to give people the reassurance that they 
might need? 

Laurence Sullivan: That is not something that  
we would put in the bill, because that  would be 
saying that we are not going to do something,  
whereas a bill usually sets out the rights and 
duties that are to be adhered to. We would be 
happy to put it in a policy statement that we have 
no intention of using—and see no need to use—

the commencement power for the purpose of 
amending any enactments. 

The reason for still including such a transitional 
and saving power, even though we think that we 
have already scoped out all the transitionals that  
are required, is just in case anything crops up 
when the bill, if passed, is commenced. For 
example, one of the current proposals under the 
Education (Publication and Consultation etc) 
(Scotland) Regulations 1981 (SI 1981/1558) as  
amended, which the bill builds on and replaces, is  
on school commencement dates. As of now, 
councils have the power to change school 
commencement, i f they so wish, from August to 
another time in the year. No council has ever done 
that or consulted on it, but the transitional power 
exists to cover a situation in which a council 
decides to do or consult on that. 

The provisions in the bill will cover us just in 
case we need some transitional power if, say, the 
eventual act comes into force in December and a 
council has decided by that point to change its  
school commencement dates with effect from next  
January. It is a future-proofing power. All the 
transitional powers that we think we need to move 
from the old system to the new system are in 
schedule 3. 

Tom McCabe: At face value, it sounds as if that  
provides reassurance. However, the committee 
receives its own legal advice, and I am sure that  
Government representatives would be quite happy 
to discuss the form of any reassurance with our 
legal representatives to ensure that it fits with the 
bill. You have spoken about a policy statement,  
but we would need to know that it could be 
founded on should someone decide, at some 
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future date, to take a different course of action with 
the power. 

Laurence Sullivan: Although we have no 
intention of doing this, the power could be used to 
amend primary legislation. As regards saving and 
transitional provisions, it is usually not necessary  
directly to amend primary legislation. If anything,  
the effect of it might just be modified. Transitional 
or saving provisions are inherently temporary, so 
they would not be needed—it would not be usual 
or common directly to amend primary legislation 
under a transitional or saving power. The direct  
amendment of legislation suggests permanence; a 
saving or transitional provision moves from the old 
law to the new law and is inherently temporary in 
nature.  

Regarding the generality of commencement 
powers, the power in section 22(4) could, in 
theory, be used to amend primary legislation—that  
is well precedented in normal commencement 
provisions—but in the context of the bill we see no 
need at all to do that.  

Tom McCabe: If that is the case,  should we not  
have some process around that to ensure that, i f 
the power were used in that way at some point,  
there was a facility for parliamentary scrutiny? 

Laurence Sullivan: I think that you are 
suggesting an amendment to limit the power of 
section 22(4). Any amendments to the bill are a 
matter for stage 2 consideration and for ministers.  
I cannot comment further on that. 

The Deputy Convener: The power is not  
subject to any procedure, yet you have stated the 
possibility that it could be used to amend 
enactments. Do you not think that there might be 
some sort of procedure,  negative or affirmative,  to 
allow Parliament to be involved if an enactment  
was to be amended at some later date—even 
though you do not foresee it at the moment? 

Laurence Sullivan: It is normal for 
commencement orders not to have any 
parliamentary procedure attached to them. Section 
22 reflects the normal commencement power that  
appears in most bills. I am not sure whether the 
committee has a wider issue about the nature of 
commencement powers. 

The Deputy Convener: Normally, a 
commencement power is just what it says it is: 
something fairly simply and straight forward. If it is 
possible to amend primary legislation through a 
provision, do you not think that that calls for a 
certain degree of parliamentary scrutiny? 

Laurence Sullivan: It does not amend primary  
legislation in the same way as, for example, the 
power in section 20. The power in section 22 
would amend or, more likely, modify the effect of 
primary legislation. If that was necessary, it would 

be purely in the context of commencement and 
would not be for any wider purpose. Section 22(4) 
could not be used to amend any other bit  of 
education legislation; any amendment, even if it  
was just in contemplation, would have to be 
sharply focused on the commencement of this bill  
and on the provision that is necessary for its 
commencement. The power goes no wider than 
that: it is not a wider ancillary power. As is normal,  
commencement orders frequently require saving,  
transitional or incidental provision. Even when they 
have that provision attached to them, it is normal 
and precedented for no parliamentary procedure 
to apply to such orders.  

The Deputy Convener: I thank Mr Sullivan and 
Mr Newman for giving evidence. I can inform the 
witnesses and members that we will have one final 
consideration of the issue at a future meeting, and 
we will report prior to the lead committee’s 
evidence session with the Cabinet Secretary for 
Education and Lifelong Learning on 3 June. 
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Finance Committee 
 

Schools Consultation (Scotland) Bill 
 

Submissions Received 
 

SUBMISSION FROM ABERDEENSHIRE COUNCIL 
 

 
Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
YES 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

Please refer to the enclosed report. 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 

YES 
 

Costs 
4. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
Please refer to the enclosed report. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
Aberdeenshire is accepted as being poorly funded through the 
Revenue Support Grant mechanism and any additional financial costs 
at all associated with the new legislation should be reflected through 
this. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
NO 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
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Firstly, the additional costs as stated above appear to be under-
estimated, while the potential savings from closure of rural schools, 
quite apart from the educational benefits that would flow, are in effect 
ignored. 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
It is not possible to quantify these costs but they would have to be 
clearly stated and accounted for, depending on if and when 
Parliamentary and Ministerial decisions are brought forward. 

 
 

6. The Financial Memorandum 
 

6.1 The Scottish Government estimates that they may have 4 “call-ins” per 
year and that they will require 10 days of staff time to deal with these.  It 
also estimates that there will be 20 cases per year when 2 x days 
Government staff time per case will be needed to deal with 
representations made to Ministers to “call-in”. 
 

Aberdeenshire Council contends that such assumptions cannot be 
guaranteed, that the procedures surrounding “call-ins” lack detail and 
that it remains to be seen whether there will be fewer “call-ins” than 
current referrals (16 per year). 
 
The Financial Memorandum estimates that there will be £61,000 of 
costs annually to local authorities.  Local Authorities will be expected to 
absorb these costs which will come mainly from publishing the 
consultation report and advertising this fact.  The Financial 
Memorandum itself suggests that future expenditure estimates has 
been a difficult process (Para 122). 
 
We contend that it is inevitable that there would be additional expense 
in an authority such as Aberdeenshire which has a high number of rural 
schools, some with falling rolls. 
 
The Financial Memorandum states (Para 124) that Local Authorities 
may argue that failing to close a rural school reduces its scope to make 
financial savings.  It also contends that potential savings are offset for 
example by increased travel costs and increased “social support” or 
“regeneration” costs to the “school-less” community. 
 
The Financial Memorandum does not define what these notional costs 
are.  It does not make clear exactly how keeping a school open 
provides the range of “investment” in a community that the school 
“represented.” 
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In Paragraph 126 the Financial Memorandum appears to refute the 
idea that a school closure would, in fact, provide savings – 
“Expenditure does not rise; it merely does not fall.”  The Financial 
Memorandum therefore appears to avoid the issue around the potential 
savings accrued by Education Services through a school closure and 
attributes an undefined social investment to such a school.  The 
Financial Memorandum does not recognise that the disproportionately 
high costs of maintaining very small schools open, where there are 
near by schools able to absorb the pupils, can cause difficulties from 
other parents and staff in Council areas. 
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SUBMISSION FROM ASSOCIATION OF DIRECTORS OF EDUCATION IN 
SCOTLAND  

 
ADES were fully consulted on the above Bill and were afforded sufficient time 
to contribute. 

We took into account a range of Authorities and we fully endorse the financial 
content. 

 
John Stodter 
General Secretary  
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SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 
 

Comhairle nan Eilean Siar submitted a response to the Education, Lifelong 
Learning and Culture Committee on the Bill, a copy of which is enclosed.   
That response sets out the points which the Comhairle wishes to make to the 
Committee regarding the potential costs of implementation of certain aspects 
of the Bill. 
 
The administrative costs of the proposed consultation processes would not 
impose any undue financial burden on the Comhairle, which is already 
committed to the fullest possible consultation measures, in excess of the 
current statutory minimum. 
 
Please do not hesitate to contact me should any further information be 
required. 
  
Malcolm Burr 
Chief Executive 
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SUBMISSION FROM EAST AYRSHIRE COUNCIL 
 

 
Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
East Ayrshire Council took part in the consultation exercise, 
which was endorsed by the Cabinet (17 September 2008). The 
Council’s response did not explicitly refer to financial 
assumptions other than those relating to setting up a Rural 
Schools Fund. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

As stated in response to Question 1 the Council did not comment 
on financial assumption in the consultation exercise. 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
East Ayrshire believes that sufficient time was available to 
contribute fully to the consultation. 

 
Costs 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
The Financial Memorandum reflects the financial implications. 
The Council believes that a wide variety of views have contributed 
to the estimation of likely costs arising from the Bill. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
East Ayrshire Council has recently undergone (November 2007 – 
January 2008) an extensive consultation exercise involving rural 
schools. This exercise matched the standards set out in the Bill 
and therefore the Council believes it can meet any costs 
associated with the Bill. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Paragraph 133 of the Financial Memorandum reflects the 
uncertainty associated with estimates, although East Ayrshire 
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believes that the responses from authorities, ADES and COSLA 
constitute a representative sample of views. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  

 
East Ayrshire Council believes that the Financial Memorandum 
accurately reflects associated costs arising from wider policy 
initiatives. 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
It is impossible to comment on future costs which may arise from, 
as yet, unknown developments in guidance or subordinate 
legislation. 
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SUBMISSION FROM EAST LOTHIAN COUNCIL 
 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, 

and if so did you comment on the financial assumptions made? 
 
Response – Yes we took part in the consultation. No we did not 
comment on the financial assumptions 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

Response – n/a 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 

Response – Yes we did 
 

Costs 
4. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
Response – Yes we do 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
Response – Yes we are content that we can meet the associated 
financial costs. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Response – Yes we feel it does. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
 
Response – Yes we do 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   
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Response – We feel that at this point in time we are unable to 
make such a prediction. 

 

East Lothian Council. 
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SUMISSION FROM FIFE COUNCIL 
 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, 

and if so did you comment on the financial assumptions made? 
Response: Yes, we took part in the consultation exercise and did 
comment on the financial assumptions. 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
Response: Yes. 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
Response: Yes. 

 
Costs 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
Response: We consider the additional costs element of the 
Financial Memorandum to be based on reasonable assumptions 
in terms of meeting the proposed consultation standards. 
However, if the effect of the legislative reform is to prevent local 
authorities from managing the evolution of their school estates, 
then there will be a significant “lost opportunity” cost. In a Fife 
context we would estimate this to be £100,000 per annum. This is 
a conservative estimate based on 4 rural schools having been 
closed over the last 5 years, each saving between £100,000-
£200,000 in revenue. 
 

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 
Response: See response to 4 above. We would expect to meet the 
costs of implementing the consultation standards. The costs of 
“lost opportunity” would inhibit managed evolution of the school 
estate, reducing capacity to renew and refresh it. 
 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 
Response: Yes 
 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
Response: See response to 4 above. 
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8. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   
Response: No 
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SUBMISSION FROM MIDLOTHIAN COUNCIL 
 
Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
Yes, Midlothian Council did take part in the consultation exercise but 
did not comment on the financial assumptions made. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

Not applicable in view of the above. 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 

Yes, we were given sufficient time to contribute to the exercise. 
 

Costs 
4. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
Yes, the financial implications to ourselves has been accurately 
reflected in the Financial Memorandum. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
Yes, Midlothian Council can meet the financial costs associated with 
the Bill. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Yes, it does.   

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  

 
No comment. 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 

No comment. 
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SUBMISSION FROM MORAY COUNCIL 
 

1. Yes 
2. Yes 
3. Yes 
4. Yes 
5. Yes 
6. Yes 
7. NIA 
8. Whilst the costs incurred in undertaking consultations will not, in my view, 
be significantly different from the current position, it is important to note that 
the intention of this Bill is to move much closer to a presumption against rural 
school closure. It is very likely therefore that schools, which might otherwise 
have been closed, are now much more likely to remain open and whilst this in 
itself will not increase costs it does lead to a situation where savings cannot 
be realised through a rationalisation programme. 
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SUBMISSION FROM ORKNEY ISLANDS COUNCIL 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 
Yes, via ADES and directly with Scottish Government officers. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
Yes 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

Yes 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
Yes 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 
Yes 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 
Yes 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
Yes 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   
Don’t know 
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SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 
 

Consultation 
South Lanarkshire Council has previously been consulted with and has had 
sufficient time in which to comment on the proposed bill. 
  
Costs 
South Lanarkshire Council agrees with the general opinion from information 
gathered by ADES and COSLA, i.e. that the new procedures will not place a 
significant additional financial burden on local authorities. 
  
Wider Issues 
South Lanarkshire Council would be happy to comment on the effect of any 
wider issues/policy changes if further details could be provided. 
 

Lynn Sherry, Finance Manager 
South Lanarkshire Council 
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SUBMISSION FROM MERVYN BENFORD 
 

Schools (Consultation) (Scotland) Bill 
 
A:  The Small School as a wholesome, effective model of education 
 
1 We are pleased to be asked not only to submit written evidence but also to attend 
on May 6th. to respond to questions. As a national association across the UK we respect 
the devolved nature of provision in Scotland and this submission is confined more to 
general overview of involved and relevant principles. We believe the detail of the Bill a 
proper matter for Scottish people to determine. We are happy to respond to questions on 
this paper at the oral hearing.  
 
2 We welcome a Bill designed to ensure a fair and balanced assessment of all issues 
relevant to proposals to close small schools or otherwise rationalise/re-organise provision 
affecting the life and work of small schools. We welcome a Bill shaped by hard evidence 
particularly well exposed in Scotland affirming small school worth. 
 
3 The fact that Scottish evidence is almost entirely confirmed in one way or another 
by data and research findings from across the UK and in international findings lends 
strength to the underlying premises we see in the Bill, namely the need to protect the 
model of wholesome, effective education that small schools represent from unjustified 
destruction. 
  
Scottish evidence shows that children in its smallest schools have a significantly higher 
chance of entering higher education and that children in such schools from disadvantaged 
and impoverished backgrounds make progress. This latter evidence is rare in our 
experience. Since first identified in “All our Futures” in the 1970s a significant cadre of 
disaffected, under-achieving pupils from such backgrounds has remained a blight upon a 
school system heavily committed to provision in large and urban schools.  
 
This problem has proved enormously expensive not only to education budgets but also for 
other public services such as social services, NHS and police. NASS submits that the 
evidence from Scotland and elsewhere that small-scale provision, close to home and 
community, has not only educational and social but also financial benefit has never been 
properly recognised by those analysing small school costs. 
 
Yet the 1983 research for the then Department of the Environment by Forsyth and Nisbet 
at Aberdeen University specifically recommended that economic cost benefit analysis and 
the impact on parents are relevant financial factors.. 
 
The US “Headstart” project designed to bridge a visible and tense gap in perceptions 
between home and school in big cities was ultimately shown ten years on to return to the 
Exchequer, for every dollar spent , between $4 and $15 as long-term profit on the 
investment. “Headstart” cost billions. The profit came from two sources:  
 
i. The costs of educational failure, disaffection, truancy, vandalism, drugs, criminality, 
etc. were reduced through higher attendance and more purpose for pupils arising from 
parents and teachers being more on the same wavelength.. 
 
ii. Better performance brought improved staying-on rates, better results/qualifications 
and higher tax revenues. 
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The Scottish evidence cited above is the exact parallel, more success for disadvantaged 
children and families and more enduring achievement. We submit that the same economic 
investment benefits well extrapolate from the US evidence. The Nisbet study reported the 
findings of Johnstone, HMI, that the most successful pupils at ”Highers” were from remote, 
sparsely-populated communities (where schools would have been very small.) Current 
Scottish evidence has thus endured over 30 years. To achieve such outcomes does not 
cost extra billions though Birmingham is currently proposing to spend £40m on just 50 
schools with classroom discipline problems to reach parents directly. Small schools do it 
almost free. This wholesome, effective model of small-school provision underpins our 
promotion of the urban village concept in future urban provision through which to generate 
similar benefits and outcomes. It should not be erased. 
 
iii. Consistently the most successful Local Authority in Wales at ‘A’ level has been 
Ceredigion, which has the most small and very small primary schools. Within work done in 
2006/7 for the Commission for Rural Communities by Cambridge Research Associates on 
Choice in Rural Education it was possible to show that in the schools studied there was 
also a higher rate of access at 18+ to higher education for children from the smallest 
schools. 
 
iv. In 2007 a Derbyshire primary school with 28 pupils was kept open by the Schools 
Adjudicator. It had included in its evidence the pass rates at 16+ for its pupils at the rural 
secondary school to which they had transferred. Their success was 82% achieving five 
GCSE’s A to C compared to the school’s 74% and the national 56% rate. 
 
v. At the time the Scilly Isles schools, primary and secondary, were formed into one 
school the secondary school was in Special Measures from OFSTED inspection, the larger 
primary on St. Mary’s was “causing concern” but the two island schools with just four or 
five pupils were receiving their second successive glowing OFSTED reports. 
 
4 The Scottish evidence represents a highly positive, national and international 
picture of effective schooling, utterly disproving almost all that has been argued, 
educationally and financially against them. The current Welsh Assembly consultation on 
future school organisation invites comments and ideas on all aspects but on small rural 
schools chooses to lead by listing as a supposed “problem” the conventional deficiency 
shibboleths: small peer groups; old buildings; few teachers; remoteness; mixed age and 
ability teaching and of course high costs. None of these claims has been backed by hard 
evidence. They remain unsubstantiated and little more than opinion, though highly 
plausible to decision-makers unaware of the facts. No evidence exists that children in 
Canada and Australia educated for primary years at home because of distance become a 
kind of second-class citizen, socially disadvantaged and a problem.  
 
 5 We know no studies showing envisaged closure savings materialise. West Sussex’ 
Deputy CEO told his small school Heads that if all their schools closed the rest would 
receive a £50 once-only bonus. This was well before recent transport cost escalation. In 
July 2008 told us the percentage of primary teachers employed in schools of 100 pupils or 
less was 5.4%, confirming earlier NASSS data. Half those teachers would be needed 
wherever the children attend. This is hardly the drain on the rest of the system and the 
urban poor long claimed by those who would close small schools. The urban poor need 
the same small-scale provision such as we are promoting through our urban village 
concept. Whilst the percentages in Scotland and Wales may be higher as there is perhaps 
greater overall rurality and remoteness, we do not think the argument changes. Scottish 
evidence obtained by SRSN has shown that closing a school can and usually will cost 
more than keeping it open long-term and that when broader economic analysis is applied 
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using overall costs of education, not solely devolved budget pupil unit costs, more tends to 
be spent on urban pupils. 
 
6 A French academic study of 50 schools in a rural department where 22 had been 
closed and merged into the remaining 28 showed that ten years later, by 1999/2000 in 
effect, the costs of transport alone were approaching the cost had all 50 been left open 
while as 50 they had obtained better results than the 28. We submit that the case for the 
worth of small schools to national standards and well-being is almost irrefutable and so we 
are very interested in measures designed to prevent its erasure as a desirable model of 
education. 
 
7 Professionally the model is under-pinned by the very elements deemed 
deficiencies. Mixed age and ability is how learning works in families and in everyday life. In 
good professional hands it is not surprising it is so effective academically and socially. The 
close relationship between parents and teachers, effectively sharing standards values, 
ambitions and effort, affirms the consistent findings of research as to the role of parents 
and home background in educational outcomes. In ESTYN’s 2006 news release for its 
report on inspection findings in Wales, that academic success of small schools was the 
first factor presented and the effective partnership with parents was the second.  
 
8 So far we have said nothing of the community worth of local schools, something we 
also apply to our urban village concept. We do not ignore it but it is usually a “given” even 
in closure proposals and often some gesture is made as compensation for the closure 
once effected. OFSTED’s 1999 comparative study of small schools against larger ones not 
only affirmed the better academic outcomes and teaching in small schools, along with 
pupil personal development qualities cited above but also highlighted the mutual worth of 
the contribution between schools and their communities as a reason for recommending a 
place in national provision as a whole for small schools. 
 
NASS argues that often the few relevant factors underpinning closure proposals are 
invariably short-term where the school as a community facility is longer-term. Birth-rate is 
rising. DEFRA predicts migration from town to country which we already detect and 
ESTYN has observed in Wales. There is inevitable ebb and flow but closure decisions are 
for-ever. Lee’s studies on rural de--population showed closure either the catalyst for rural 
decline or the last straw. Loss of other provision vital for sustainability inevitably followed 
especially in smaller communities. We have endorsed ideas in Wales that revise rural 
service provision in ways integrating the sustainability concept, including schooling. 
 
B: The Bill: 
 
1. The Bill offers a fair and responsible process for consideration of school closures, 
especially smaller schools. Insistence on adequate and sufficient information for those 
consulted on such matters is essential. In our long experience this rarely happens The 
Local Authority makes its case, often a set of unsubstantiated assumptions but dressed in 
plausible claims which influence decision-makers. They have little access to hard evidence 
that argues the proposal may be wrong and should even be resisted in the interest of the 
wider community. In England decisions very often reflect the views of a few Cabinet 
members and officers committed to the policy from the start. We believe the de facto by-
passing of full Council debate as opposed to mere rubber-stamping of Cabinet decisions 
creates a democratic deficit by minimising the roles of individual members for whose own 
wards even a single decision may have implications along with a collective impact on the 
wider community. We believe Cabinets were established to streamline non-contentious 
Council business but school closures are contentious and merit the full engagement of all 
elected members. 
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2. Those consulted are at serious disadvantage in defending their instinctive sense 
that the school(s) should not close. The Scottish Consumer Council is right to argue that 
such persons should be supported financially through Local Authority funds in their efforts 
to obtain the information they need unless they can be guaranteed its provision by the 
Local Authority process. The opposing arguments are often difficult to research at short 
notice and though we are the only organisation across UK actively available to support 
such persons we obtain no funding and work entirely through volunteer effort. Closure 
processes have hitherto been exploited to distinct and unfair Local Authority advantage. 
 
3. Freedom of Information is uncovering significant examples where an Authority’s 
case rests on dubious evidence. Hitherto false claims have been difficult for parents and 
others to unpick even if they are able to disprove claims specific to their context and 
location. Possible sources of more measured analysis, for example in the English cases, 
the Churches, often find self-interested reasons to support the Local Authority and do not 
exercise the levels of scrutiny and challenge necessary to unravel arguments and data 
constructed to maximise the strength of the Authority’s case. Often closure proposals offer 
advantages to such bodies through potential sales of land and buildings. We have seen 
diocesan endorsement of a closure proposal in England where in almost 18 months of 
prior argument and campaigning a decision was taken to close a 100-pupil school, and so 
requiring twice-daily bus journeys to the alternative, without a single estimate of the initial 
transport costs involved let alone longer-term price escalation. 
 
4 We submit that the consultation stage is critically important in the closure process 
and that injustice can well occur causing individual or other harm from flawed consultation. 
We believe this significant in that recent efforts in England to engage the Local 
Government Ombudsman have been hindered by the LGO convention that injustice 
cannot occur until a final decision has been made. Not only does the 2008 statutory 
guidance impose duties on Authorities which, if neglected, do and can cause injustice at 
the earlier consultation stage but, leaving the scope for protest until later stages often 
militates against fair process. High Court recognition of injustice can still bring judgements 
in an Authority’s favour where the Authority has gone far enough down the road towards 
implementation. 
 
i.  An example of harm done at the consultation stage by flawed proposals is that the 
very plausibility of the case made, despite being unfounded in fact, reduces parental and 
community confidence as well as mis-leading decision-makers and the media. Just the 
emergence of talks or other hints that school(s) may close very much works to the 
advantage of those wanting closures. School roll often plummets as parents, despite faith 
in their school, come to see closure as inevitable. In almost every case where a school 
stays open roll not only recovers but rises, proving that the emergence of the positive 
evidence through effective if difficult campaigning has not only better informed decision-
makers but also improved general public awareness of small school worth.  
 
ii. The 2008 new Statutory Guidance in England for closing maintained schools 
emphasises this factor by insisting in the provision of “adequate and sufficient” information 
to enable “considered response”. In so doing, and in its many provisions on how decisions 
are to be made, and the need for transparency of procedure and outcome, including 
reflecting what has been contributed from consultation, these regulations reflect the 
precedent ruling in the High Court by Mr. Justice Mann as to adequacy of consultation 
procedures in public consultation exercises. 
 
iii. Mr. Justice Mann did not distinguish between supposedly formal and informal 
stages of consultation as we now find Local Authorities trying to do. A statutory closure 
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notice requires “formal” consultation though Authorities attempt to circumvent it by 
confining this to drop-in and other small group sessions that deny the benefits of a full 
public meeting They then insist that any other prior consultation is “informal” and not 
bound by statutory guidance. We submit that adequate and sufficient provision of 
information and full public debate are as vital at every stage of public consultation. Else 
Authorities return to their historical practice of presenting only the information that supports 
their case.  
5. There are time-scale factors too. English guidance now requires adequate time for 
consultation and excluding periods when schools are closed and parents and others 
affected likely to be away. Cumbria launched its 15-year reorganisation plan in 2008 the 
day before the Easter holidays began, setting a response deadline for soon after schools 
re-opened. Many saw the proposals for the first time two or three weeks before the 
deadline and before responses were possible there were three regional meetings “to 
explain” the proposals, which were clearly not self-explanatory.  
 
NASS led a campaign through the local media during the Easter period that drew angry 
responses to local editors for publishing the broader perspectives and concerns we aired 
but which in due course brought withdrawal of the original plans and replacement with a 
far more positive set of statements about the future of small schools in Cumbria. Officers 
admitted they had themselves not known of much of the evidence we have gathered. They 
were more influenced by the conventional claims of deficiency and excessive cost bringing 
massive savings from rationalisation. 
 
6. In our recent discussions with the Local Government Ombudsman, we were 
dismayed to find that his senior staff were deliberating the issues raised without knowledge 
or copies of the 2008 Guidance. This hardly enables proper judgements of 
maladministration especially when the consultation stage is denied relevance. Defenders 
of small schools have historically faced considerable bureaucratic hazards and 
impediments which have contributed to the steady reduction of numbers despite the model 
itself flourishing against all predictions and expectations. 
 
 7. A key factor is ultimate right to independent appeal. We cited the Adjudicator’s 
decision earlier in an English case. Access to adjudication has been limited ever since the 
Government changed the system to an allegedly more locally responsive one than the 
long-practised appeal to the Secretary of State. The Blair Government in its exercise of 
that role before it introduced changes kept open 11 of 12 small schools referred on appeal 
to it precisely because the LEA overlooked key criteria such as high standards, popularity 
with parents and community worth. The 110/98 pledge of an end to wholesale closures 
through a “presumption against closure” has rarely been taken seriously at Local Authority 
level and no evidence emerges that debate has occurred of what Ministers still describe as 
but a “last resort..” Ministers have twice told us in writing that surplus places are not a 
reason to close village schools but successive closure proposals still argue this motive. A 
“presumption against closure” needs enforcement power if it is to be taken seriously. 
Those Ministerial criteria for retention of small schools have been weakened by 
subsequent developments limiting the right of appeal to independent arbitration.  
 
That we now find English Councils riding roughshod over statutory guidance may well 
reflect the lack of process for adequately monitoring their actions and holding them to 
account. Thus the statutory duty ‘to provide diversity, choice and a system shaped by 
parents’ meets reorganisation proposals designed to insist on a standard size and 
character for every school, the antithesis of diversity and choice and usually opposed by 
parents. LGO disinterest means little recourse for communities unable to fund access to 
the High Court and having first to pass legal potential criteria anyway 
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i. Whilst we welcome the involvement of HMIe in the assessment of a school’s virtue 
we would be concerned if short-term failings brought the long-term loss of a school to a 
community. It has been shown in England and Wales that once the occasional failing small 
school attracts proper Local Authority advice it rapidly improves. Research consistently 
shows quality in education derives from leadership vision and energy. These are possible 
in any school but we submit that they become more difficult as the numbers involved rise 
and in that vital partnership with parents almost impossible to do what small schools do so 
well. A rapidly changing future faces our youngest children and the as yet unborn. Few can 
tell NASS what provision will look like even ten years ahead. Four major studies have 
shown that beyond basic working comfort the quality of buildings little impacts on pupil 
performance. We submit the two resources children will always need are good parents and 
good teachers and those are the proper targets for investment and well-served by small 
schools. 
 
 
Mervyn Benford 
Information Officer 
1 May 2009 
 
Bill Goodhand Chair  Barbara Taylor Secretary 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 6 May 2009 

[THE CONVENER opened the meeting at 10:03] 

Schools (Consultation) 
(Scotland) Bill: Stage 1 

The Convener (Karen Whitefield): I open the 
13th meeting in 2009 of the Education, Lifelong 
Learning and Culture Committee. Mobile phones 
and BlackBerrys should be switched off for the 
duration of the meeting. 

I am pleased to welcome Murdo Fraser to the 
meeting. As many of you will know, he has a long-
standing interest in the subject that the committee 
will consider under agenda item 1, under which we 
begin stage 1 scrutiny of the Schools 
(Consultation) (Scotland) Bill. I am also pleased to 
welcome the Scottish Government bill team. Colin 
Reeves is deputy director of the schools division, 
Lynn Henni is the bill team leader and educational 
options team leader within the schools division, 
and Johanna Irvine is a principal legal officer in the 
Scottish Government‟s legal directorate. 

Lynn Henni will make a short introductory 
statement before we move to questions. 

Lynn Henni (Scottish Government Schools 
Directorate): Thank you very much for the 
opportunity to give evidence today on the Schools 
(Consultation) (Scotland) Bill. 

The Government came to power with a clear 
commitment to create a legislative presumption 
against closure of rural schools and to tighten the 
process for all school closures. That commitment 
has been given effect through the widespread 
consultation that has led to the proposals that are 
set out in the bill. In the consultation paper 
“Safeguarding our rural schools and improving 
school consultation procedures—proposals for 
changes to legislation”, we proposed that a 
decision to close a rural school should be made 
only as a last resort, in order to reflect the special 
vulnerability of rural communities and schools. To 
achieve that, the consultation paper set out 
specific factors that authorities must consider 
before proposing to close a rural school. The 
paper also set out a new robust consultation 
process that would apply to all consultations on, 
for example, school closures, the establishment of 
new schools, the relocation of schools and 
changes to admission arrangements. 

The consultation, which the Government 
conducted last year, involved formal consultation 
from 1 May to 19 September, 10 public meetings 
that were held around the country, two sets of 
workshops—eight of which involved pupils and 24 
of which involved parents—and on-going 
engagement with key stakeholders, including the 
Association of Directors of Education in Scotland, 
the Convention of Scottish Local Authorities and 
the Scottish rural schools network. 

Of the three main sets of provisions in the bill, 
the largest sets out the framework for all school 
consultations. The provisions introduce new 
requirements on councils, including increasing the 
minimum consultation period to six weeks of term 
time, extending the list of statutory consultees, 
providing an educational benefits statement to 
explain what the council sees as the benefits of its 
proposals, a new mechanism to address 
allegations of inaccuracy in proposal papers, 
bringing Her Majesty‟s Inspectorate of Education 
into every consultation, and a three-week period 
between the publication of the council‟s report at 
the end of the consultation and the taking of the 
final decision. The bill seeks to build on existing 
good practice and to create a robust framework to 
bring all consultations up to the standards of the 
best. 

In the second set of provisions, the bill sets out 
the specific factors that councils must take into 
account before proposing closure of a rural school, 
which alternatives to closure, the impact on the 
community and the impact of new travel 
arrangements. Together, those combine to create 
an implicit presumption against closure of rural 
schools. 

Finally, the bill provides a new call-in power for 
ministers. Consultation responses included a 
range of views on how to change the current 
arrangements, whereby certain cases are 
automatically referred on the grounds of 
occupancy and distance, but there was no 
consensus. The responses were polarised 
between referring all cases to ministers and not 
involving ministers at all, with a range of options in 
between. Reconciling those contradictory views 
was not easy, so we spent a lot of time—
particularly in the public meetings—trying to get to 
the root of what parents want. Their concerns 
were mainly twofold: they want to be able to 
challenge the information that is put out by 
councils, and they want councils to carry out 
genuine and meaningful consultations. As the bill 
addresses the concerns about possible 
inaccuracies in consultations, ministers concluded 
that the ability to call in decisions that involved 
serious flaws in the consultation process would 
provide a balanced check. Ministers decided to 
limit the call-in power to closure decisions because 
of the much greater impact of those decisions. 
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I hope that I have set out the main elements of 
the bill and what it is designed to achieve. We will 
do our best to answer questions. 

The Convener: I thank Ms Henni for keeping 
her opening statement short so that we can ask 
lots of questions. I remind everyone that today is 
an opportunity to ask questions about the bill—any 
questions about policy intent should be put to the 
minister, who will give evidence at the end of the 
process. 

Let me start off by asking about the educational 
benefits statement. What is the purpose of such a 
statement? What difference will it make? 

Lynn Henni: The purpose of the educational 
benefits statement is to provide councils with an 
opportunity to set out their case from an education 
perspective. The requirement to include an 
educational benefits statements in every 
consultation shows that the Government regards 
the education aspect of the process as a high 
priority. The statement will allow councils to give 
their views on the educational benefits of their 
proposals. It will be for councils to make that case, 
which will then be included in proposal papers that 
will go out for consultation. 

The Convener: It has been suggested in some 
of the responses to the Government‟s consultation 
that there will be a need for consistency, 
particularly on what information is included in the 
educational benefits statement, so that parents 
and communities have a clear understanding of 
what local authorities are attempting to do. Do you 
have a view on that? Does the Government intend 
to produce policy guidance on that to ensure that 
there is clarity and consistency on the minimum 
information that would be required in an 
educational benefits statement? 

Lynn Henni: When we launched the 
consultation, we explored whether there should be 
guidance. We started from the point of view that it 
was not appropriate to have a checklist approach 
because we would inevitably miss some things out 
of the list and it might also lead to local authorities 
just ticking off the items on it. However, we picked 
up from the consultation responses that some kind 
of guidance would be welcomed. We are certainly 
considering guidance on educational benefits 
statements. 

The Convener: Would that be statutory 
guidance? 

Lynn Henni: Yes, it would. 

The Convener: There were also some 
suggestions that educational benefits statements 
should cover matters such as the condition of 
buildings—that might be a material factor, 
although it would not always be one—and a cost 
benefit analysis of the proposals. What is the 

Government‟s view on including such matters in 
the statements? 

Lynn Henni: The bill has been drafted so that, 
when a council consults, it would not only produce 
the educational benefits statement but provide the 
wider information in the proposal paper. There 
would be scope to include in that paper evidence 
or information that supported the council‟s case. 
The condition of buildings might be included in an 
educational benefits statement, depending on the 
circumstances, but there is certainly scope for all 
such factors to be covered in the proposal paper. 
Educational benefits statements would focus on 
what a council believes the educational benefits of 
its proposals would be, but we accept that the 
other factors would also be important in the 
process and should be included in the wider 
proposal paper. 

The Convener: Closing schools is never easy 
for local authorities, so I hope that the motivation 
behind the bill is to make the process transparent 
and accessible for the people who are affected by 
such changes. Section 6 is clear on the 
requirement for consultation and that a 
consultation should last six weeks. Why did the 
Government decide on a six-week timescale when 
Scottish Government consultations normally last 
12 weeks? 

Lynn Henni: That is partly because of the 
recognition that consultations by councils cover 
much smaller areas than consultations by the 
Government, which take place throughout the 
whole of Scotland. The current timescale is a 
minimum of four weeks. That does not have to be 
in term time, so it could be four weeks including a 
holiday. 

We also need to balance the timescale against 
the fact that prolonging a process simply increases 
the uncertainty for the parents, pupils and council. 
In the end, we felt that six weeks struck a good 
balance between not prolonging concerns and 
uncertainty and extending the current minimum of 
four weeks—the bill will increase that timescale by 
50 per cent. Other parts of the process will be 
slightly longer under the bill. For instance, a 
council will have to allow three weeks between 
publication of a consultation report and taking a 
decision. 

Colin Reeves (Scottish Government Schools 
Directorate): We discussed at great length with 
the Scottish rural schools network the proposal to 
extend the consultation period to six weeks. There 
would be a six-week formal consultation period, 
which is an extension, and then there would be an 
additional six weeks before a decision was taken. 
In its formal response, the network said that it 
regarded the six weeks between the end of the 
consulation and the council‟s decision as 
beneficial. 
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10:15 
Ken Macintosh (Eastwood) (Lab): Some of the 

educational benefits will be covered in the 
statutory guidance that you have referred to, and 
you say that other issues will be covered in the 
proposal paper. Will the proposal paper have the 
same statutory status as the guidance? 

Lynn Henni: The proposal paper is a 
requirement within the bill, and the educational 
benefits statement is part of the proposal paper. 
Section 4 of the bill sets out what has to be 
included in the proposal paper—details of the 
proposal, a proposed date for implementation, the 
educational benefits statement, and any other 
evidence or information in support of the council‟s 
proposals. Those are all required by the bill. 

Ken Macintosh: I beg your pardon: what I 
should have asked was whether statutory 
guidance would be published on the proposal 
paper, in the same way as guidance will be 
published on the educational benefits statement. 

Lynn Henni: We received the clear message 
that people want guidance on the educational 
benefits statement, and ministers clearly 
understand the need for that. However, I do not 
think that we have taken a firm view on guidance 
on the proposal paper. 

Colin Reeves: No. Early in our thinking on the 
structure of the bill, we considered the possibility 
of issuing statutory guidance on specific sections. 
In the end, it was decided—sensibly—to have a 
catch-all provision in section 19, which allows for 
statutory guidance to be issued in respect of any 
earlier part of the bill. 

Ken Macintosh: So, ministers have the power 
to issue guidance. 

The educational benefits statement in section 3 
is quite explicit, and quite praiseworthy. You 
suggested earlier that you wanted to avoid a list of 
check points, but should transport costs be 
covered in the proposal paper, and should a cost-
benefit analysis be specifically spelled out in the 
proposal paper? The convener has already 
mentioned the condition of buildings, and I believe 
that you think that that should be in the proposal 
paper. Finally, I did not particularly agree with the 
point, but the Scottish Parent Teacher Council felt 
that the broader social experience of pupils should 
also be included in the educational benefits. 

Those were four issues that may be covered. I 
wonder whether the Government will be more 
explicit and say that they should be covered. 

Colin Reeves: It needs to be made clear that 
the list of sorts of consultation that the bill applies 
to is large. Some issues are technical, and some 
are broad, such as a school closure. Any statutory 
guidance on the educational benefits statement in 

section 3 of the bill, or on the proposal paper in 
section 4, would not be prescriptive but would set 
out a menu of good practice that would be 
appropriate to the particular circumstances and 
type of consultation. 

Ken Macintosh: The educational benefits will 
have to be spelled out by the local authority in its 
statement. Will any counter-argument, or counter-
proposals, be made? Will the local authority put 
the arguments for and against? 

Lynn Henni: The educational benefits 
statement is where the local authority will say, 
“These are our proposals and this is our 
educational justification for them.” The local 
authority may have more than one proposal; I 
believe that the current practice is to discuss a 
range of options. However, the statement is the 
local authority‟s educational justification. 

Colin Reeves: The educational benefits 
statement must include 
“an explanation of how the authority intends to minimise or 
avoid any adverse effects that may arise from the 
proposal”. 

There is therefore an obligation on the local 
authority to identify the pros and cons. It is also 
required to set out the evidence behind its beliefs 
on the benefits. 

I suppose that the counter-arguments would be 
made during the consultation period, and would be 
reflected in the consultation report. 

Lynn Henni: I am sure that we will come on to a 
discussion of HMIE, but its role will be to consider 
the educational aspects of the council‟s proposal, 
and the educational benefits statement will clearly 
be a significant part of the proposal. There will be 
an objective, professional assessment by HMIE of 
the educational aspects of the proposal paper, the 
educational benefits statement, and any other 
evidence. 

Ken Macintosh: I note the involvement of 
HMIE, which is important. Later in the meeting, we 
will hear from two experts, who will certainly argue 
the educational benefits of retaining small rural 
schools. Would you expect the arguments that we 
are about to hear to be reflected in educational 
benefits statements when authorities propose 
closure of rural schools? 

Lynn Henni: That will depend on each case. 
The proposal paper is about all schools. In some 
cases, those arguments might be used; in other 
cases, they might not. It will be for the council to 
consider its proposal and the case that it is dealing 
with, and to argue accordingly.  

Ken Macintosh: This question might be related 
to corrections, which we are coming to later. If a 
council proposes a case and lists a number of 
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what it claims are educational benefits but does 
not mention the educational advantages of a small 
rural school, would you be able to correct that as a 
result of the bill? 

Colin Reeves: I suppose so. If an allegation 
were made that there is something incorrect in the 
proposal, that would trigger the provisions in 
section 5. When an authority is constructing its 
educational benefits statement, I suspect that 
statutory guidance would say that the proposal 
needs to be set in the context of an authority‟s 
statutory duties—for instance, in the Standards in 
Scotland‟s Schools etc Act 2000—to raise 
standards and improve the quality of education for 
the children in a particular school or the children 
who would be affected by the proposal. The 
obligation on the authority is to state clearly what 
the benefits of the proposal will be for the children 
who would be affected. 

Ken Macintosh: One of the other contentious 
issues is the broader argument that could be 
made for closing a rural school, which is that it will 
save money—money that would be better spent 
on all the pupils in the wider area. The benefit of 
the greater good is a common argument that is 
used to close schools. Clearly, however, there is a 
lot of debate about whether the figures that are 
used to justify those arguments hold up. Would 
those figures be included in an educational benefit 
paper or proposal paper? Would they be 
published? Would there be an analysis not just of 
the transport costs but of the revenue received by 
a council from the Government in relation to a 
rural school? 

Lynn Henni: If a council proposes a closure on 
financial grounds, one would expect that it would 
provide the data to back that up. If it did not do so, 
that would suggest that the issue could be 
challenged further down the line. A council cannot 
propose to spread money around without 
providing some evidence for its argument. 

Ken Macintosh: The Scottish rural schools 
network suggested that there is currently a 
financial incentive to maintain small rural schools, 
which is the additional funding that schools with 
fewer than 70 children on their roll receive. I 
believe that that matter is currently under review 
by the Government. Are you able to say on the 
record whether that incentive will remain? 

Lynn Henni: Not at this stage, no. The 
Government is reviewing the funding mechanism. 
We do not know any more than that at the 
moment. The work is ongoing, and something will 
come out about that in due course but, 
unfortunately, not at the right time for the bill. 

Ken Macintosh: Would you expect that sort of 
calculation to be included in any proposal paper or 

educational benefit paper that accompanies a 
proposal to close a rural school? 

Lynn Henni: If the council saw it as part of its 
justification, I would expect it to include such 
information. 

Ken Macintosh: It could not be part of a 
justification. Clearly, closing a small school would 
lose the authority that additional revenue, so it 
would be a counter-argument. However, would 
you expect that calculation to be made clear to the 
parents and the wider community?  

Lynn Henni: If the council is going to present a 
financial picture, one would expect it to present the 
whole financial picture. If loss of money was 
significant, I would expect that to be part of what 
was published. 

The Convener: Section 7 of the bill places a 
requirement on local authorities to hold a public 
meeting and it also requires them to advise HMIE 
in advance of when and where such a public 
meeting will happen. Why is there a requirement 
to advise HMIE of the public meeting in advance 
when the inspectorate‟s involvement in the 
process will be at the end when the local authority 
has completed its consultation and reports to it? 
Why is the obligation not to require local 
authorities to advise HMIE that the public meeting 
took place, rather than to advise it in advance? 

Lynn Henni: HMIE will provide an assessment 
of the educational aspects of the council‟s 
proposal, but it can also identify any emerging 
educational issues and assess them in its report. It 
will get from the council a copy of the written 
responses or, if there is a vast number of them, a 
summary of them and the oral evidence. I suspect 
that quite a few HMIE people might decide to go to 
public meetings and hear for themselves, because 
any educational aspects that were raised would 
form part of their assessment. We have not 
required HMIE to attend, but if it wants to attend 
and hear at first hand, it can; otherwise it will get 
from the council later on a summary of the 
representations that have been made. 

The Convener: Could that create a potential 
difficulty for HMIE? There is no requirement for it 
to attend and some of the decisions will, inevitably, 
be controversial, so those who argue against the 
proposals might feel that it was important for HMIE 
to have been present to hear those arguments. If, 
on occasion, HMIE is not present but has 
participated in other public meetings in another or 
the same local authority area, people might think 
that that was a ground for appeal. 

Colin Reeves: We have tried very hard to 
ensure that the provisions and procedures that we 
put in place in the bill do not trip the process up. 
One of the considerations for not requiring HMIE 
to be at a public meeting was that if something 
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should happen on the evening of the public 
meeting that prevented HMIE from being there—if 
the representative‟s car broke down or something 
of that nature—the meeting would have to be 
cancelled. I believe that the committee is planning 
to take evidence from HMIE. We discussed some 
of the practicalities with it—for example, there is a 
requirement for a public meeting in respect of all 
consultations, but some will be far more 
controversial than others and attendance is left to 
HMIE‟s judgment. Your point is well made, 
convener, and perhaps it will be covered in 
guidance. We wanted to ensure that the whole 
process would not come to a halt simply because 
HMIE was planning to be at the meeting, but could 
not attend for one reason or another. 

The Convener: I appreciate that argument; 
perhaps we need to pursue it with HMIE. If we 
want to ensure that we get the legislation right, 
there is a potential pitfall if HMIE is not 
represented at a public meeting. We need a clear 
system—it is either required or not required to be 
there. Perhaps the grey area will lead to 
confusion. 

Colin Reeves: In order to try to cover that point, 
HMIE get a summary of what happened at the 
public meeting and all the consultation responses 
right at the end of the consultation process. 

10:30 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): Will the bill team clarify HMIE‟s new 
responsibilities under the bill? 

Lynn Henni: HMIE would produce an 
assessment of the educational aspects of a 
council‟s proposals, including any that emerged 
through the written or oral consultation responses. 
At the end of the consultation period, it would 
submit a report—an objective assessment of the 
educational aspects, not advice or 
recommendations—to the council. The council 
would include that in its final consultation report at 
the end of the process, so it would be part of what 
was submitted to the council when it reached its 
final decision. 

Elizabeth Smith: Would that include the latest 
formal inspection report for the school? 

Lynn Henni: That would be a matter for HMIE‟s 
professional judgment. In some cases, it may refer 
back to that report; in others, it may not. Some 
inspection reports may be much more recent than 
others or much more relevant than others, 
depending on the type of consultation. 

Elizabeth Smith: So you do not envisage it 
being a statutory obligation on HMIE to include its 
latest inspection report when it presents its 
objective report on the educational aspects. 

Lynn Henni: Ministers have not proposed that. 
HMIE‟s school inspection reports are widely 
available. They are published, so they are in the 
public domain. 

Elizabeth Smith: Will you outline the timescale 
that you anticipate for HMIE‟s involvement? You 
have just mentioned the possibility that it would 
have to attend a public meeting. 

Lynn Henni: Section 8(5) of the bill says: 
“HMIE must submit the report to the education 

authority— 

(a) not later than 3 weeks after the authority has 
complied with subsection (1),” 

which is about HMIE receiving the information 
from the council. The council would send HMIE a 
copy of the proposal paper at the start and then 
send the written responses—or a summary of 
them—and a summary of the oral representations 
and any other relevant documentation. Once the 
council has sent that, HMIE would have three 
weeks to produce a report. Obviously, HMIE could 
be involved informally a lot earlier—it could get the 
proposal paper a lot earlier and could visit the 
school and meet the parent council, for example—
but it would have three weeks to produce a report 
after the council had sent it the final bits of 
documentation. 

Elizabeth Smith: In her previous question, the 
convener identified possible concern about HMIE 
being involved in some public meetings but not 
others. Does the bill team anticipate that HMIE 
would take up the opportunity to attend public 
meetings? 

Lynn Henni: Generally, yes. As we discussed 
earlier, some issues are much more contentious 
than others—a closure is clearly much more 
contentious than a small change to the boundary 
of a catchment area—so, in some instances, 
HMIE may make a judgment not to attend the 
public meetings. I suppose that it is also possible 
that, in some instances, it may not be able to 
attend, although our expectation is that it would 
generally plan to attend. 

Elizabeth Smith: HMIE has a huge and 
important input into educational objectives and it is 
good to hear that the Government regards those 
objectives as paramount in the situations that the 
bill covers. Can you foresee a circumstance in 
which HMIE‟s being unable to attend a public 
meeting, although it had done so in many other 
parts of Scotland, might present some difficulties 
with the public‟s understanding of the issue or give 
rise to concern that some key stakeholders had 
not been involved? 

Lynn Henni: If HMIE attended a meeting, it 
would do so as an observer: it would be there to 
take stock of what was being proposed. It would 
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not sit with the council on the platform—if the 
meeting was being conducted in that way. I do not 
envisage its role at public meetings as being about 
assisting the public understanding of the situation. 

Elizabeth Smith: Do you accept that some 
members of the public might consider HMIE‟s role 
to be to assist public understanding? 

Lynn Henni: I suppose that they might, but they 
would be going along to the public meeting to hear 
the council respond to their concerns. The meeting 
should be an engagement between the council 
that has made proposals and advanced its 
justification for them and the individuals or 
community who would be affected. They should go 
along and be able to quiz the council on the 
reasons for, and thinking behind, its statements 
and proposals. That should be the purpose of the 
meeting. 

Elizabeth Smith: I detect a slight irony in that 
context. Educational provision has been strongly 
identified as the main principle behind the bill, and 
HMIE‟s input might considerably enhance 
understanding of that, but I am nervous about 
HMIE‟s ability to make a full contribution in all 
circumstances. I think that the convener 
expressed concern about that in her questions. Of 
course, it is for Government ministers to respond 
to those concerns. 

Kenneth Gibson (Cunninghame North) (SNP): 
The bill will require education authorities to give 
notice “to the relevant consultees” of a proposal to 
make changes in the school estate. As the 
witnesses know, that often happens through the 
pupil post, whereby letters are issued for children 
to take home to their parents. Some consultees 
are concerned that such an approach might cause 
distress to pupils, lead to delays in notification and 
undermine the importance of the consultation that 
must take place. Do you propose to introduce a 
more robust way of notifying parents and other 
interested parties? 

Lynn Henni: We picked up the messages that 
you mention and we understand people‟s concern. 
The bill will require councils to advertise 
publication of the proposal paper and consultation 
report. Detail about methods of delivery would 
probably best be covered in guidance. 

Kenneth Gibson: There are often complaints 
that advertisements are not picked up by parents, 
so information is passed on by word of mouth, 
which is not helpful. Would it be helpful to provide 
specific details of how notification should take 
place, not just in guidance but in the bill? 

Lynn Henni: We could certainly consider doing 
that, but we are talking about a level of detail that 
might be better in guidance, which can be 
changed as circumstances change. If such detail 
was in the bill, we would have to go back to the 

primary legislation if we wanted to make changes 
further down the line. However, I take the point 
that the issue must be addressed appropriately. 

Kenneth Gibson: There is concern that the bill 
contains no explicit presumption against closure of 
rural schools. I noted what you said about the 
issue in your introductory remarks. Why is the 
phrase “presumption against closure” not in the 
bill, as many people expected it to be? 

Lynn Henni: It would be problematic to include 
in the bill such a phrase on a matter as wide 
reaching as a school closure, which is impacted 
on by other statutory obligations. If we said in law 
that there was a presumption against closing rural 
schools, the opportunities for misinterpretation and 
different interpretations of the phrase would be 
such that the courts would ultimately be invoked 
on a number of occasions. Therefore, ministers 
thought that that might not be the best way of 
dealing with the matter. 

In effect, such a presumption is implicit in the 
bill. By making the decision one of last resort and 
by setting out the factors that must be considered, 
such as alternatives to closure and the impact on 
the community, we are de facto creating a 
presumption. 

Kenneth Gibson: Is it a matter of semantics? 
Do you want to have, in effect, a presumption 
against closure by requiring councils to consider 
viable alternatives, effects on the community, 
travel arrangements and so on, while not 
specifically setting out such a presumption in the 
bill? 

Lynn Henni: What is set down in the bill will 
enable councils to understand clearly what they 
have to do and people to understand what is 
expected of councils. If we used the wording to 
which you referred in legislation, it would be much 
harder for councils to understand how to 
implement the legislation and for other people to 
know whether a council had done so. We have 
attempted to set out very clearly the vital matters 
that must be considered before a council 
considers closing a rural school. Councils must 
consider and work their way through the viable 
alternatives, the impact on the community and its 
use of the buildings, and how changes in travel 
patterns would affect people. At the end of the 
process it will be clear what councils had to 
consider and there will be a clear picture. 
Ministers‟ view is that that is implicitly a 
presumption. 

Kenneth Gibson: The EIS states in its written 
evidence: 

“it is invidious, to say the least, that from a statutory point 
of view the local authority may be required to treat the 
closure of two schools within its area in two different ways.” 
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It is referring to the fact that urban and rural school 
closures may be treated differently. There are also 
concerns about the way in which the Scottish 
Government defines urban and rural schools. How 
would you address that point? 

Lynn Henni: The bill recognises that local 
schools are often the focal point of community 
activity. That is true of all communities, but the 
loss of schools has a much greater impact, 
proportionately, in rural areas. It also has an 
impact in urban areas, but rural communities are 
often more fragile and have fewer alternative 
community resources on which to fall back. The 
school is often the only community asset. 

Kenneth Gibson: I understand your view, but 
many parents in parts of Glasgow would probably 
dispute what you have said, given the somewhat 
cack-handed developments in the Glasgow school 
closure programme that have taken place in 
recent weeks. People in some of the more 
deprived areas of Glasgow where closures are 
taking place would not consider that they have any 
real local assets other than their schools. Do you 
not think that the definition should not be so tightly 
drawn? 

Colin Reeves: One reason for the decision to 
distinguish between the three categories of rural 
area in the Government‟s classification and other 
categories was that there is a real step-change 
difference between closing a school in a rural area 
and closing a school elsewhere in Scotland. If you 
close a school in a rural area, the chances are that 
education will no longer be delivered in that area, 
which, by definition, is smaller than a remote small 
town. The other side of that coin is that children 
from the community will have to go some 
distance—in rural areas, usually several miles—
for their education. That is the distinction. 

Of the other categories in the classification, the 
most remote is very remote small towns. Let us 
take the example of a very remote small town with 
a declining population that has three primary 
schools. If it is proposed to close one of those 
schools, it will still be possible to deliver primary 
education to primary school children in the town. 
That is the overriding rationale for the distinction 
between the three rural categories and all other 
categories. 

Kenneth Gibson: There are a number of rural 
schools in my constituency, so I am sympathetic to 
that view. However, I wanted to set out the 
opposing argument, as many people in urban 
areas have a strong sense of community around a 
specific school. The fact that there is another 
school 2 or 3 miles away does not mean that they 
do not have the same view of their school and 
might not suffer similar consequences from a 
closure. 

Claire Baker (Mid Scotland and Fife) (Lab): I 
have some questions about the corrections 
process and the introduction of a mechanism to 
address inaccuracies. In previous school closure 
processes, families and communities have 
questioned the accuracy of some of the figures 
that local authorities have used. Some authorities 
argue that there is a need to distinguish between 
opinion and fact in the consultation process. Colin 
Reeves said that the purpose of the corrections 
mechanism is to deal with factual inaccuracies. 
Can you describe in detail how the mechanism will 
work? 

I am concerned about who will judge such 
inaccuracies. The judge of whether something is 
inaccurate is the very authority that is being 
questioned about it. How effectively can such 
issues be resolved under the process? 

10:45 
Lynn Henni: A degree of transparency is built 

into the bill. If a parent turns to their council and 
alleges that there is an inaccuracy in a proposal 
paper, the council must respond in a transparent 
way. It might conclude that the allegation is 
incorrect and that there is no inaccuracy; it might 
conclude that there is an inaccuracy, which 
perhaps requires an amendment to be issued; or it 
might conclude that there is a serious inaccuracy, 
that the whole paper needs to be redone and 
reissued and that the clock needs to be restarted. 
Whichever route it took would have to be 
highlighted in the consultation report at the end of 
the process. 

Colin Reeves: We thought about the issue long 
and hard, and we discussed it with the Scottish 
rural schools network—it was one of its main 
concerns. We discussed the idea that, if there is 
an allegation of inaccuracy, perhaps someone 
could adjudicate on it at some stage. However, we 
considered that that would require a complex 
mechanism and that we could end up with one 
party or the other—the one that was not found to 
be in favour, as it were—simply putting the 
adjudication aside and carrying on. In our 
discussion, we thought about the oxygen of 
publicity, and we considered that the allegation, 
the nature of the argument that was put to the 
council, the council‟s answer or material in its 
defence, or its concession of the point, should all 
go into the consultation paper.  

That would mean that instead of the people who 
have to decide on the matter being told, for 
instance, that they must simply consider the 
adjudication, they will have all the material in front 
of them. In our discussion, we all realised that that 
was the best approach. The council must take the 
final decision. If the consultation report contains all 
the allegations and all the council‟s responses, 
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together with any other material, the council will 
have everything in front of it. 

Claire Baker: So whatever the outcome of the 
council‟s decision, all that material will be available 
in the final consultation report.  

Colin Reeves: Even if the council refutes an 
allegation or does not propose to take any action, 
all the material will be there, so that, at the end of 
the day, the council can see it all. The consultation 
report will be a public document, so all the people 
who have made allegations will also see all the 
material. 

Claire Baker: I have a question about the 
timescale. At what point in the process can a 
complaint be lodged? Lynn Henni said that, if a 
complaint was upheld, the process would be 
stopped—the clock would be stopped, and the 
process would start again. Is that right? 

Lynn Henni: Let us suppose that somebody 
claims that there has been an inaccuracy, such as 
an error in some figures. The council will judge, 
first of all, whether there has been an error and, if 
there has been, how serious it is. If the error 
fundamentally undermines the whole argument 
that the council has advanced in its proposal 
paper, there would be an expectation that it would 
withdraw the paper and rewrite it to reflect the 
necessary changes. It might not even rewrite it—in 
theory, it could call a complete halt. If the error 
undermines a key part of its argument, the council 
could take the paper back, rewrite it and reissue it, 
and then restart the consultation. That would be a 
judgment for the local authority to make. If it felt 
that it was a lesser issue that did not have a huge 
impact on its case or on the facts and figures, that 
might simply require an amendment to be made—
not necessarily the reissuing of the whole paper. 

Relevant to that, and to the previous point, is the 
fact that the ministerial call-in process is there right 
at the end. If there are any concerns that 
allegations have not been picked up or judged as 
people feel they should have been judged, that 
opportunity is there at the end. If somebody makes 
an allegation that something is inaccurate, and the 
council says that, although it is indeed inaccurate, 
the matter is not significant, but the person 
involved thinks that it is, there would be an 
opportunity, at the end of the process in a closure 
case, to raise that with ministers as part of the call-
in process. There is an extra safety net at the end. 

Aileen Campbell (South of Scotland) (SNP): 
In relation to Claire Baker‟s point, are you talking 
about the three weeks at the end, once an 
authority has published its consultation report? 

Lynn Henni: There are several sets of three 
weeks. 

Aileen Campbell: I am interested to know why 
the period of three weeks was chosen, because 
what the timescale should be has been debated. 
In an answer to Karen Whitefield, I think that Colin 
Reeves said that six weeks would have to elapse 
after an authority had published its consultation 
report. I am referring to section 11. 

Lynn Henni: It is probably most helpful if I 
explain the stages of the process. There is a six-
week period from when a proposal paper is 
published until the end of consultation on it. It will 
take a bit of time to get everything together for 
HMIE. HMIE receives everything from the council 
and then has three weeks to produce a report to 
the council, which has—no doubt—started to 
prepare its consultation report before receiving the 
HMIE report, as the consultation report also deals 
with other matters, such as a summary of 
responses. The council then produces and 
publishes its final report, which will include the 
HMIE report. Three weeks after that, the council 
can make its final decision. That time allows 
people to see the council‟s report and to continue 
to have contact with elected members, who will 
make the decision. 

For six weeks from when a council decides on 
closure, it will not be able to implement its 
decision. In the first three weeks of that period, 
people will be able to write to ministers if they 
have concerns about how the process was 
undertaken. In the second three weeks, ministers 
will be able to consider what has been presented 
to them. If, after the first three weeks, nobody has 
expressed concerns and ministers have no reason 
to believe that there are concerns about the 
process, the bill allows ministers to tell the council 
earlier than six weeks after the decision was 
made—for example, three and a half weeks 
after—that the situation is fine and that they will 
not call in the decision. However, if ministers 
receive evidence from people, they will need time 
to consider that. There will be a six-week period, 
lasting from when a council makes a decision to 
when it can implement that decision. In the case of 
proposed closures, that is the period during which 
ministers will be able to consider any evidence 
that suggests that the decision should be called in. 

Aileen Campbell: Why was the period of three 
weeks chosen for section 11? I understand that 
the original proposal was that the period should be 
28 days, and that some had suggested 14 days 
instead. 

Lynn Henni: We engaged quite a lot with 
stakeholders—with the Scottish rural schools 
network and with local authorities, which will have 
to undertake the work. We were conscious that we 
had to consider the whole package of time and 
that we should not create a monstrous process 
that would increase uncertainty for pupils, parents, 
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staff and authorities, so we balanced the number 
of weeks here and there. In discussion with 
stakeholders, three weeks was the number on 
which we agreed. 

Aileen Campbell: Do you envisage that 
stakeholders such as parents will use that time to 
make further representations? 

Lynn Henni: Yes—in those three weeks, 
representations would be to the council. 

Aileen Campbell: The onus will be on the 
council to ensure that people know that the 
consultation report has been published. 

Lynn Henni: The council will have to advertise 
the publication of its report. 

Aileen Campbell: I have a question that relates 
to an issue that Kenny Gibson raised. Will 
guidance give advice on how councils should 
approach the content of letters that are sent by 
pupil post? I am concerned because I have been 
approached by parents who were distressed by a 
letter that was neither clear nor transparent and 
which seemed to float ideas about mergers or 
closures. Has thought been given to ensuring that 
councils are explicit and clear about their 
proposals? 

Lynn Henni: In the bill, we have tried to be clear 
about what a proposal should contain, but I 
recognise that that is not the same thing as a 
letter. We have tried to spell out in as much detail 
as possible what a council needs to put in a 
proposal. We are considering guidance on how 
letters might be delivered. 

Aileen Campbell: I do not want you to be too 
prescriptive, of course. 

Lynn Henni: We must achieve a balance. 

Colin Reeves: When we craft the guidance, we 
will look at a selection of best practice in the 
various local authorities and endeavour to 
emphasise best practice in the various aspects on 
which guidance is issued. Obviously, it is 
eminently sensible to issue guidance that steers 
people away from poor practice. 

Aileen Campbell: I thought that the point was 
worth raising, given my experience in the area that 
I represent. 

Margaret Smith (Edinburgh West) (LD): 
Reference has been made to the changes to the 
ministerial call-in process. Some of the written 
submissions that we have received have 
highlighted a lack of clarity about the grounds for 
call-in. I am sure that people will expect something 
that is procedurally wrong to be called in, but I am 
more interested in finding out how much the 
legislation will cover the policy, rather than the 
process of closure. 

Colin Reeves: Ministers have made it very clear 
that even under the current arrangements they 
cannot retake a council‟s decision. After all, they 
can never know all the details that the council has 
been privy to in reaching its conclusion. At the 
moment, when referrals are made for ministers‟ 
consent in the various categories, ministers 
principally look at the procedures that have been 
followed in reaching the final decision. The 
definition of the call-in categories focuses on the 
consultation procedures, as set out in the bill, and 
the decision-making processes. Indeed, as the bill 
makes clear, ministers will issue a call-in if there is 
a failure to comply with requirements under the 
legislation in significant measure, or a failure 
“to take proper account of a material consideration relevant 
to its decision”. 

As a result, the bill still focuses on process. 

That said, I suppose that a failure 
“to take proper account of a material consideration” 

might cover a situation in which the council‟s 
consultation report fails to refer to or ignores a 
large body of opinion in the consultation 
responses. The council needs to explain in its final 
consultation report how the various elements in 
the consultation responses have been considered 
and its conclusions reached. 

Margaret Smith: So if a closure that is opposed 
by 200 people goes ahead anyway it is enough for 
the council to explain why, after consideration, it 
has set aside those people‟s arguments. 
According to you, that is also the sort of thing that 
ministers will look at. 

You referred to corrections and the possibility of 
erroneous information being used. It has been 
alleged that in my own council the use of 
erroneous information has been quite central to 
certain decisions that have been taken. Some bits 
of information—for example, the number of 
children in a school—are simply a matter of fact, 
but a lot of information is actually quite subjective 
and tips over into interpretation of policy. Would 
ministers look at purely factual matters or would 
they also consider certain much more subjective 
issues? 

Colin Reeves: In cases in which allegations are 
based more on opinion than on fact, with people 
saying, “This is what we think,” and council 
officials saying in the consultation report, “We 
think differently,” it can become next to impossible 
to adjudicate between two sets of opinions. As a 
result, both sets of opinions will be clearly laid out 
before councillors. 

The bill seeks to put in place a consultation 
process that is open, transparent and robust. If the 
procedures are followed, the consultation process 
will be genuine. That is the object of the exercise. 
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If allegations were made during the three-week 
period after a closure decision, the ministers‟ job 
would be to consider the nature of the allegations. 

11:00 
Margaret Smith: If a large body of people was 

opposed to a decision, ministers would look for 
evidence that the consultation had been properly 
conducted and that concerns had been 
addressed. They would not be seeking to rerun 
the process. 

Colin Reeves: In legislation, it is impossible to 
get right down to specifics. However, if ministers 
felt that the council had failed to take proper 
account of a material consideration that was 
relevant to the council‟s decision, the bill leaves 
them room to consider any such allegations. 
[Interruption.] 

Margaret Smith: We have heard about different 
points in the timetable, but there does not appear 
to be any timescale for ministers once a case has 
been called in. Why is that, and what would be a 
likely timescale?  

Lynn Henni: We do not expect many cases to 
be called in. However, if a case were called in, it 
would be because ministers had concluded that 
the process was seriously flawed. There would 
then be a lot of investigation with the council and 
others. 

In the current referral system, simple cases can 
sometimes be dealt with quite quickly, but things 
can take a lot longer in more complicated cases. 
An existing remedy for councils is to avoid getting 
into that situation in the first place. However, 
because we do not expect many cases to be 
called in, and because, if a case were called in, 
things could be complex if there were claim and 
counter-claim between the council and the 
community, we have not set a time limit. 

Christina McKelvie (Central Scotland) (SNP): 
Sorry, convener. I spilled my glass of water a 
moment ago. I did not mean to make a splash. 

I want to ask about transitional issues. In its 
submission, the City of Edinburgh Council has 
raised some specific concerns. When the bill is 
enacted, what will happen to on-going 
consultations? 

Lynn Henni: In considering the different options 
for transition, our starting point was to ensure that 
any disruption to councils would be minimised. We 
wanted to avoid there being a period during which 
councils were unable to carry out any 
consultations whatsoever. The transitional 
arrangements are therefore designed to allow 
councils to carry on when the bill reaches stage 3 
and then goes on to commencement. 

If the bill is passed at stage 3, which might take 
place in November, councils can then start 
consulting on the basis of what is in the bill; in 
other words, they can start to follow the new 
processes. Commencement would not be until a 
few months later, perhaps in April. If a council 
thought that its consultation would straddle 
commencement, it would still have plenty time to 
start consulting under the new system. Because 
so much detail will be in the bill after stage 3—
subject to whatever changes Parliament might 
have made—councils will know the requirements. 

In summary, once we get to November, and 
assuming that the bill is passed, people can start 
to consult under the new process. Any decision 
that is taken after commencement in April will 
have to reflect the new process—following 
commencement, a decision can be taken only 
after consultation has taken place under the new 
process. Councils will have had a number of 
months to prepare for that. Prior to the passage of 
the bill, they will have had time to see what is 
coming. Once the bill is passed, people can start 
immediately to use the new requirements. 

Christina McKelvie: So, it is anticipated that it 
will take five to six months for people to start to 
use the new procedures. 

Lynn Henni: Yes—it may even be four. 

Christina McKelvie: Will that have an impact on 
decision making? Will it lead to delays? 

Lynn Henni: As I said, we have tried to come 
up with a transition that minimises the scope for 
delays. The only difficulty that I foresee is if a 
council starts to consult under the old mechanism 
and the consultation drags on longer than 
expected. When the new process comes into 
effect on 1 April, that council would not be able to 
take a decision. In theory, as the City of Edinburgh 
Council noted in evidence, the process would 
have to be re-started. That said, quite a long lead-
in period is involved, and councils have had plenty 
of notice of the change. We did that deliberately to 
try to ensure that councils have the capacity to 
start working on the new system. 

Colin Reeves: We looked at a lot of options and 
discussed them with representatives of the 
Association of Directors of Education in Scotland 
and COSLA. Some of the options that we 
considered were complicated—indeed, some were 
completely unworkable. However, all the options 
that we discussed were designed to give councils 
good notice of the changes that were coming into 
play and how on-going consultations or those that 
commenced close to implementation would be 
affected.  

The provisions in the bill are the result of a lot of 
discussion and a good measure of agreement on 
the system being workable. Councils have been 
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able to see in advance what is proposed. Broadly 
speaking, the new system has been well accepted 
by COSLA and ADES. 

Christina McKelvie: I read that in the ADES 
submission.  

Four months or longer is an unusual length of 
time for a council to take on a school consultation. 
However, if that were to happen, has the 
Government made provision in the bill to support 
the council in reaching a speedier decision? 

Lynn Henni: No. If a council found that a 
consultation was becoming extended, it could 
switch horses—that is not quite the right 
metaphor—half way through the process. The 
council could stop the earlier consultation and re-
start the consultation process without waiting for 
commencement. A council can anticipate that it 
will not meet the deadline. 

The Convener: Liz Smith has a question on the 
finances. 

Elizabeth Smith: It was answered earlier. 

Ken Macintosh: The committee has received a 
substantial number of proposals on the subject of 
Gaelic-medium education. Does the Government 
have a formal response to those? 

Lynn Henni: It is fair to say that the proposals 
were not raised in our consultation last year. Our 
first sight of them was in the published responses 
to the committee‟s call for evidence. The 
Government is considering those responses. 
Ministers will discuss them, but we have not had 
much time thus far fully to consider what has been 
suggested. The short answer is no. 

Ken Macintosh: Will there be another 
legislative opportunity to give parents the right to 
Gaelic-medium education for their children, where 
regional demand exists? Are other bills in the 
pipeline?  

Lynn Henni: I am not sure that we can 
anticipate what other legislation might be coming 
forward. 

Colin Reeves: I do not know. 

Ken Macintosh: But no bill on Gaelic-medium 
education is under preparation at the moment. 

Colin Reeves: Not to our knowledge. 

Ken Macintosh: If the committee was minded to 
support an amendment in that respect, would that 
give the Government a problem?  

The Convener: That is a question of policy. 

Ken Macintosh: I have just realised that. 

Lynn Henni: Thank you, convener. 

Ken Macintosh: I was just thinking aloud. At 
least the officials now have a clue—they can tell 
the Cabinet Secretary for Education and Lifelong 
Learning about it. 

Colin Reeves: We will let her know. 

The Convener: I am sure that, in preparation for 
her attendance at committee, the cabinet 
secretary will read with interest the Official Report 
of today‟s meeting. 

That concludes our questions. Thank you for 
your attendance. 

11:10 
Meeting suspended. 

11:19 
On resuming— 

The Convener: I reconvene the meeting and 
welcome our second panel for the committee‟s 
continued stage 1 scrutiny of the Schools 
(Consultation) (Scotland) Bill. We have been 
joined by Professor Neil Kay and Mervyn Benford, 
who is the information officer for the National 
Association for Small Schools. I understand that 
Professor Kay is keen to make a short opening 
statement. 

Professor Neil Kay: Thank you. It is a privilege 
to have the opportunity to contribute. 

My involvement started in 2000, when my school 
was threatened with closure. In 2001, we prepared 
a petition to Parliament on the six schools in Argyll 
and Bute that were threatened. For many of us, 
the reform process started when Cathy Peattie 
MSP made a report to the then Education, Culture 
and Sport Committee that supported our case 
against the council. Since then, there have been 
many developments. The petition that I wrote—
PE342—remained open for three and a half years, 
but many of the points in it have been superseded 
by the work of others, particularly the Scottish rural 
schools network. 

If it is helpful, I will briefly raise two main issues. 
The first is the question whether the bill is needed. 
Secondly, as an economist who works in 
education, I hope that I can contribute something 
on the issue of resourcing and the educational 
benefits versus cost benefit analysis. I might also 
touch on the policy divide, given the importance of 
where school closure policy starts and ends. 

First, in many respects, it could be said that 
much has been achieved by the current process 
over the years. It has therefore been argued by 
some that we do not really need the bill. Many 
councils that might previously have been regarded 
as recalcitrant on school closure policy can now 
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be regarded as moving towards or having 
achieved best practice. Among councils, there has 
been a genuine move—much of it created and 
promoted by parliamentarians here—that has 
immeasurably improved the situation. In that 
respect, we might ask whether the bill is really 
needed. 

However, I note that last week‟s Scottish 
Parliament information centre briefing on the bill 
mentions my local council: 

“Argyll and Bute argued that the current regulations are 
sufficient”. 

In the most recent round of consultation on school 
closures that Argyll and Bute Council conducted 
under the present regulations, the council 
identified six schools—including mine—as 
candidates for closure. Each of those schools was 
then encouraged to propose why it should be 
saved. Basically, the process became a negative 
beauty contest. Cathy Peattie found that process 
reprehensible nine years ago, and the Education, 
Culture and Sport Committee agreed with her. My 
school—I am still on the parent council—was 
given not a reprieve but simply a suspension of 
the closure decision. Argyll and Bute Council has 
never admitted that it did anything wrong in that 
process. Essentially, that is why the bill is 
needed—because Argyll and Bute Council says 
that it is not needed. [Laughter.] I am encouraged 
that other councils have adopted best practice, 
which I hope my council will learn from. 

Will the bill stop problems that we have 
encountered in the past? Nothing in the bill will 
prevent malfunctionings from happening, but the 
transparency and scrutiny requirements, and the 
prospect of a call-in as last resort, will make it 
much more difficult for unfortunate accidents to 
happen, such as the potential miscarriages that 
occurred with previous closure proposals. I am 
encouraged both by the principle and by much of 
the detail of the bill. 

Secondly, on the question of resourcing, two 
main issues need to be put on the table. The first 
issue—which I was heavily involved with four or 
five years ago, and I thought parliamentarians had 
largely resolved it—is excess capacity. As 
members will be aware, for many years—certainly 
up until the past few years—the Accounts 
Commission promoted spare capacity as an issue 
that should at least encourage scrutiny of possible 
closures. However, spare capacity should in no 
way be a criterion in considering school closure. 
Briefly, if two schools are virtually identical in 
terms of numbers and the communities that they 
serve, but one of them is 50 per cent unoccupied, 
what is the extra cost of that spare capacity? 
There will be some costs for heating, lighting and 
possibly maintenance. Apart from that, the extra 
cost of that spare capacity will be close to zero. If 

we were concerned about spare capacity as a 
cost, virtually no football ground in Scotland—
apart from, possibly, those of Rangers and 
Celtic—would escape closure. 

I had hoped that we had moved on from that. I 
note that, in recent years, the Accounts 
Commission has at least been less voluble on the 
issue of spare capacity. However, I note with 
alarm that the Scottish Parent Teacher Council‟s 
submission states that Edinburgh is spending 
“something like £30,000,000 … on maintaining empty 
places” 

I have examined that statement upside down and 
inside out, and I have to say that it is nonsense. If 
such views are entertained, it will be to the 
disadvantage of genuine debate about school 
closures. Spare capacity should not be allowed to 
enter into the debate on school closures, and I am 
encouraged to see that the Accounts Commission 
appears to have responded to pressure from 
parliamentarians to reconsider its emphasis on it.  

Mr Macintosh mentioned cost benefit analysis. 
As an economist, my initial inclination is also to go 
down that route. The bill is concerned with 
educational benefits, and it seems skewed in that 
regard, because there will also be educational 
costs. However, it mentions that educational 
disbenefits or costs should be taken into account, 
which means that it has the elements of a cost 
benefit analysis, even if it does not put the costs 
together with the benefits in a form that would 
come up with a final tally. To an extent, therefore, 
that is quite encouraging. 

The major resource issues that are encountered 
with school closures do not relate to capacity. I 
have considered the financial implications of 
closure proposals one at a time, and the major 
financial implication is reduced teacher numbers 
and/or reduced class sizes. I appreciate that that 
is the point at which we enter into a discussion of 
policy, which is not what we want to do today, but 
it is the case that school mergers or closures 
typically result in bigger classes, fewer teachers or 
both, and therefore such decisions have 
educational consequences.  

There is a body of knowledge about the effects 
of class size. While the evidence with regard to 
older school pupils is uncertain or mixed at best, 
there is a settled opinion, based on established 
research, on the implications of class size in the 
first one to three years of schooling. I hope that 
when the educational effects of a possible closure 
are taken into account, consideration is given to 
that established opinion, which is based on good-
quality research. I say that because I notice that 
the Scottish Parent Teacher Council has been 
arguing the case for big schools and big classes, 
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and basically repudiating much established 
research. 

Although it might be difficult or impossible to 
develop a cost benefit analysis template for school 
closure, councils should be provided with not only 
advice on good practice but good evidence on the 
educational as well as the financial effects of 
closure. If councils were supported in that way, 
many of us would be content with the process. 

That is all I have to say in the way of opening 
remarks. I should say, however, that after nine 
years I am encouraged by the work of the Public 
Petitions Committee and successive education 
committees and parliamentarians on these 
matters.  

The Convener: I am sure that Argyll and Bute 
Council has noted just how tenacious and 
persistent you have been and will read your 
comments with some interest.  

You say that you support the production of 
educational benefits statements. Why are they 
fundamental to the process? 

11:30 
Professor Kay: The change from a smaller 

school to—in all likelihood—a bigger school can 
have genuine educational benefits, such as the 
provision of more resources. The SPTC has 
identified the socialisation advantages that such a 
change can have, as part of the educational 
process. However, there are also recognised 
educational advantages of small schools, on which 
I am sure Mervyn Benford will elaborate. We note 
that in small schools there is much more vertical 
interaction across the years, which can be 
beneficial, as it allows pupils to take leadership 
roles in educating—both specifically and more 
generally—those who are junior to them. The 
process of moving from a smaller school, which 
may be close, to a bigger one may have some 
educational benefits, but schooling in a small 
school can have tremendous socialisation and 
educational benefits, as it allows younger pupils to 
be exposed to and encouraged in more areas. In 
larger schools, which are more streamed by year, 
the focus is narrower. 

The Convener: My next question relates to the 
educational benefits statements that will be 
required. Earlier, I asked Government officials 
whether they believed that there was a need for 
guidance to make explicit the information that local 
authorities will be required to provide in those 
statements. Do you have a view on that? 

Professor Kay: An important provision of the 
bill is its requirement on councils to consider 
alternatives. For example, my school takes 
advantage of some of the benefits of physical 

education provision in a larger school next door. 
That is an important consideration, if the argument 
is that merging schools would result in such 
facilities being made available to the smaller 
school. The question is, are there ways of 
achieving educational benefits without closure or 
merger? There are two points. First, there are 
educational benefits of smaller schools that can be 
set against the possible educational benefits of 
larger schools. Secondly, we need to consider the 
alternatives. Are there ways in which advantages 
can be achieved without closure? 

Mervyn Benford (National Association for 
Small Schools): Thank you for inviting me to 
today‟s meeting; it is a delight to be here. I am 
giving evidence as the information officer for the 
National Association for Small Schools. I have 
worked on the issue of school closure for 10 or 20 
years, in one way or another. I come here as the 
former head of a village school for 15 years, 
during which I saw three generations of parents 
and families. I worked as a cluster group co-
ordinator for both Oxfordshire and Warwickshire, 
where I was responsible for helping autonomous, 
self-governing schools to collaborate in the way in 
which Neil Kay has described. At its best, that is 
an extremely effective approach—better than 
anything that we have yet seen in more closed 
systems, such as federation. 

In England, we are arguing at national level for 
the small-school model of education. The 
evidence that small schools are wholesome, 
effective places for children to learn in is almost 
irrefutable. We are extending that evidence to our 
campaign for small schools in cities—the urban 
village concept that Professor James Wetz of the 
University of Bristol uses. We believe that that 
model can address many other issues that are 
troubling society, such as the role of families. 
Birmingham City Council is about to spend 
£400,000 to help families in 50 schools that have 
classroom discipline problems. Smaller schools do 
that endemically—it is part of the process. 
Everyone knows everyone, so the community is 
involved. We have a model that goes beyond 
education budgets, because the cost of 
educational failure impinges on health budgets, 
social services budgets, police budgets and so on. 
We are seeking a far more sophisticated analysis 
of the issues. That is the background to our written 
submission. 

The Convener: Earlier this morning, we touched 
on the issue of consultation. The bill is clear about 
the timescales. Is six weeks sufficient time to allow 
local authorities to consult communities formally 
when they plan to make changes to their schools 
structure? 

Mervyn Benford: It seems reasonable, but we 
remain concerned that the bill should make it clear 
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that, in line with the statutory duty in the English 
guidance, adequate and sufficient information 
should be provided to the people who are 
consulted, to enable them to give an intelligent 
response. 

We have produced a booklet of some 20 pages 
that contains more than 200 statements about the 
economic, social and financial virtues of small 
schools. How can a parent who has just learned of 
a proposal to close their child‟s school get all that 
information, which we have accumulated over 10 
to 15 years by considering all kinds of national and 
international research? The adequacy of the 
consultation period is linked with the quality of the 
information that is supplied. 

Let us face it: an educational benefits statement 
from a local authority that wants to close a school 
will almost certainly say, “Your children will be 
better off somewhere else.” Such statements will 
need to be balanced by counterarguments about 
the educational benefits of the status quo. We 
therefore hope that an obligation will be placed on 
councils to provide adequate and sufficient 
information, so that the people who are consulted 
can give an intelligent response that is based on 
the whole picture. For example, it is important that 
parents know about the performance of not just 
their small school but all small schools in Scotland. 
A number of factors would help people to make a 
considered response, if they had enough 
information. 

When a local authority makes its case, it needs 
to back up its arguments with evidence. I was 
involved in the National Assembly for Wales‟s 
consultation on school organisation. The 
consultation document simply listed five supposed 
disadvantages of small schools, none of which 
was backed up by evidence. Indeed, there is no 
such evidence; small schools in Wales are getting 
as good results as other schools are getting. We 
often find that closure proposals throughout the 
United Kingdom provide no evidence for the 
supposed benefits of closure. 

Ken Macintosh: The bill goes into detail about 
educational benefits statements and initial 
proposals. The witnesses heard the bill team 
promise that more detail on both matters will be 
included in statutory guidance. Are you confident 
that the level of detail will be sufficient to cover all 
the issues that need to be covered? Will all the 
counterarguments about costs and benefits, travel 
costs and educational disadvantages emerge as a 
result of the bill? 

Professor Kay: That will be a matter of good 
will and of the sensitivity of the people who 
implement the bill to the situation on the ground. 
When we do a cost benefit analysis, it is difficult to 
prescribe every eventuality, even for a single 
school, but we can identify general categories of 

potential costs and benefits that should be taken 
into account. As Mervyn Benford said, there is a 
body of knowledge about those categories. I hope 
that Government and councils will acknowledge 
authoritative conclusions from respected 
authorities that are based on established research 
on the merits of small schools versus larger 
schools, educational performance, class size and 
so on. If they do so, that will satisfy many 
concerns about the process. For example, blanket 
statements have been made to the effect that 
larger schools are better and smaller schools are 
inferior—the SPTC has made much of that 
recently in a different context, and has argued that 
small schools should be considered for closure 
because children can get a better education in 
larger schools. If such bald statements were not 
accepted and the evidence on the balance of 
costs and benefits was taken into account, I would 
be content that the process was fair and just in 
particular cases. 

Ken Macintosh: Mr Benford, are you happy that 
the bill will allow educational benefits and 
disbenefits to be publicised to all concerned during 
the consultation process? 

Mervyn Benford: The bill will enable the 
publicity, but we are concerned about the 
information that will be provided. There needs to 
be a balanced presentation of argument and 
evidence. The process for releasing that 
information is okay. 

Ken Macintosh: I am not sure that the SPTC 
would entirely agree with Professor Kay‟s 
interpretation of its comments. 

The Convener: I am sure that the SPTC will 
give its view in evidence. 

The bill places a duty on local authorities to hold 
public meetings as part of consultations, and 
section 7 requires them to notify HMIE of such 
meetings in advance. As representatives of 
organisations that have been involved in the 
process, do you think that that duty goes far 
enough, or would you prefer the duty to require 
HMIE to be present at such meetings, even if its 
representatives are only observers of the process? 

Professor Kay: It is difficult to require that, 
because what if the HMIE representatives could 
not make it? Without trying to second-guess the 
bill, I wonder whether provision could be made for 
HMIE to receive transcripts of the process if it was 
decided not to require its attendance. 

I have a small reservation. We have found that 
HMIE inspectors come from different cultures. If 
an inspector from an urban background inspects a 
rural school, it can—and has done in the past—
cause cultural problems with interpretation. I would 
go a bit further than just requiring HMIE to attend 
public meetings; I would wish the inspector to be 
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competent and sympathetic to the problems that 
the school faces, whether it is a rural or urban 
school. 

Mervyn Benford: We have no experience of 
that in England in our work during the past 30 
years. However, any facility that would help to 
improve scrutiny of the process—which is 
something that we expect HMIE to do—would be 
beneficial. We have attended many public 
meetings over the years, and what one sees is 
fascinating. At the moment, the parents and 
community say their piece, the pupils sometimes 
say theirs, the councillors make the case for the 
authority, the officers make the case for the 
authority, then everyone goes away and that is all 
put into the decision-making process. Unless 
someone takes notes, or parents ask to make tape 
recordings, there is no process to analyse 
objectively the events at the meeting. Requiring 
HMIE to be present at public meetings would 
therefore be a welcome step. 

Claire Baker: I would like to hear your views on 
the proposed method for dealing with corrections 
and inadequacies. Professor Kay, in your opening 
statement you said that you hope that 
presentations will be balanced, and you stressed 
the importance of information. What is your view of 
the bill team‟s comments on the process? Also, 
will there be any difficulties? How difficult will it be 
for parents to challenge the information that is 
provided? How difficult will it be for them to source 
alternative data when the data are held by the 
local authority? In your experience, how could 
such data be challenged? 

11:45 
Professor Kay: When a closure proposal is 

made and consultation is carried out, there will be 
quite widespread dissemination of information 
within the community, so any errors should be 
picked up quite quickly, unless the information is 
difficult to second-guess because it is not 
generally available.  

A great deal of benefit would come from 
preventing the need for corrections. For example, 
in Argyll and Bute, one statement forecast pupil 
numbers over the next X years, but it was not a 
forecast, it was a projection, which is very 
different. It was also stated that school closure 
would be triggered when capacity fell to 60 per 
cent, in line with an Accounts Commission 
recommendation, but the commission had made 
no such recommendation. That was an error. 

In the future, councils will be much more careful 
to ensure that information is presented correctly. 
Indeed, I am sure that many already are being 
more careful. It is important that councils can deal 
with corrections. That said, I hope that the bill will 

encourage and incentivise councils to ensure that 
the information is correct in the first place. 

Mervyn Benford: I concur. 

There is a concern that, having been notified of 
misinformation or an inaccuracy that needs to be 
corrected, an authority may decide under section 5 
to do nothing about it, subject to section 10(3). 
That area needs to be as tight as possible, 
because a council may receive a valid correction 
but not have to do anything about it, except in the 
final report. That means going further down the 
line, and could trigger a call-in because of a 
challenge on the basis of the procedure being 
flawed. The more that things are done properly at 
the start, the less likely complaints will be further 
down the line. 

Claire Baker: I asked the bill team about the 
timescale for corrections. Were you satisfied with 
the explanation of how that will operate? 

Professor Kay: Yes. 

Claire Baker: That is helpful. 

Elizabeth Smith: My question is on public 
meetings. Obviously, the witnesses have 
considerable experience of the situation north and 
south of the border. Public meetings are crucial in 
bringing together the various stakeholders. What 
opportunities are there to improve the process, 
including opening it up to other stakeholders or to 
people with valuable opinions on, for example, the 
educational benefits? 

Professor Kay: Several references are made in 
the bill to the “affected school”. I am interested that 
the singular is used in the bill, whereas the phrase 
“affected school(s)” is used elsewhere. People in 
my region are conscious that the “affected school” 
is not only the school that is subject to closure but 
the school or schools to which pupils are to be 
disbursed. One invidious aspect of past closures 
in Argyll and Bute was the setting of school 
against school, often in the same community. The 
resulting antagonisms and resentment have gone 
on down the years. The “affected school” is not 
only the school that is to be closed, but the school 
or schools to which pupils might go. 

In our case, we were lucky to work closely with 
the other school that our pupils were to go to. The 
campaign worked effectively in putting forward 
joint objections to the proposed closure. It would 
be welcome if the Government recognised that not 
only schools that are put forward for closure are 
affected; the schools to which pupils are to be 
disbursed are also affected by closure proposals.  

Mervyn Benford: In England, the opposite 
process has been undertaken. Our statutory 
guidance leaves to local authorities the decision 
on the process of holding public meetings; two or 
three options are set out as acceptable. 
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Nowadays, some councils are trying to avoid 
gathering everybody together to hear their 
comments because of the effect that that has. 
Instead of consultation meetings, they are holding 
drop-in sessions in supermarkets. However, such 
drop-in sessions are not the equivalent of public 
meetings. 

We need to be sure that we are agreed on the 
definition of “public meeting”. I suggest that it is a 
meeting at which the facts are fully aired to 
attendees, all of whom can hear what is said. The 
argument against the holding of public meetings 
and for drop-in sessions is that shy people will not 
speak in the former setting. However, there are 
plenty of other opportunities for shy people to 
make their views known to proposers. At public 
meetings, shy people have an opportunity to hear 
what other people are saying, which can influence 
their decisions. 

I went to a public meeting in a village hall that 
was organised by what was then Cheshire County 
Council. However, it was not actually a public 
meeting: a pair of officers at desks saw one, two 
or three people at a time. One small group of 
people asked, if you propose to bus our children to 
Nantwich—I think it was—why cannot that bus be 
available to bring Nantwich children to us? If that 
had been asked publicly, we would all have heard 
the question and the answer, but it was not; it was 
asked by two people of two officers. We happened 
to learn of it later. It is a key principle that a public 
meeting should be a real public meeting. 

Elizabeth Smith: You have both said that it is 
all too easy to make a judgment about one school, 
based purely on the factors affecting that particular 
school. Professor Kay suggested that there is a 
much bigger picture. Mr Benford said that rural 
schools have an extraordinarily high rate of 
success, and it is difficult to find evidence to the 
contrary. How can we bring into the process the 
fact that people make their judgments not just 
about one specific school, but set against the 
criteria of that grouping—namely, remote rural 
schools? 

Mervyn Benford: Parents are often told that 
their children will be better off in a bigger school, 
despite their current school having a superb 
Ofsted or Estyn report. The implication of the 
argument that is put to parents is that their 
children‟s school is somehow an exception. 
Changing that would mean becoming part of the 
norm, which, we argue, favours the larger 
organisation. The school would be in a stronger 
position if people were informed from the start—
with the evidence that is now freely available in 
England, Wales and Scotland—that small schools, 
as a species, are at the top of national 
performance. Parents can know that their school is 
not an exception—that it is doing a very good job. 

The guidance in England sets three major 
criteria throughout. All the steps and proposals for 
closure, reorganisation or rationalisation should 
aim at high standards, diversity of provision and 
choice, and systems that are shaped by parents. 
Any straightforward proposal to reduce all schools 
to one form of entry—as was recently proposed in 
the Isle of Wight—is the antithesis of diversity. 

Clear guidance is available. If parents were 
aware of it, they could argue their case before the 
public meeting; they could also do much better 
during the meeting, rather than just speaking 
about their individual case. By being aware of the 
guidance, they can get a bigger picture, which we 
believe is essential. We think that that is fair and 
proper, and that it is a democratic right. 

Aileen Campbell: I do not know whether you 
heard my question to the bill team about the three-
week lapse between publication of the council‟s 
consultation report and any action being taken. Is 
three weeks an adequate length of time for that? 
Do you have any comments about the process? Is 
there anything that you would like to happen within 
that time window? 

Professor Kay: The measures that have been 
set out seem to offer a fair conclusion with regard 
to what would balance the interests of both sides, 
if I can put it that way. 

Mervyn Benford: The level of provision is very 
fair. Sometimes, the problem is that there is 
inadequate time, when school holidays intervene, 
for parents and others to be informed. 

Aileen Campbell: Is there anything that you 
would like to happen so that councils take more 
action to ensure that all consultees are properly 
informed about the publication of reports? Do you 
have any further comments on that? 

Mervyn Benford: I do not think so. 

Aileen Campbell: That is fine. 

I want to ask about relevant consultees—this 
point was not raised with the previous panel. You 
commented briefly on pupil engagement in the 
process. What type of engagement would you like 
to have for children? The bill says: 

“the consultees are … the pupils at any affected school 
(in so far as the education authority considers them to be of 
a suitable age and maturity)”.  

What would you like to happen in that regard? In 
your experience, is there anything that has worked 
particularly well south of the border? 

Mervyn Benford: The statutory guidance 
provides an exhaustive list of people who must be 
consulted. We applaud that, because all those 
people are genuinely affected by the proposals. 
Sadly, sometimes the authority tries to limit a 
public meeting to parents and governors, 
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excluding even the local community. All kinds of 
interest groups, including trade unions and 
professional associations of teachers, are affected 
by the proposals, so there is a need for wide 
consultation. All the groups that must be provided 
with information on the effects and educational 
benefits or otherwise of the proposals should be 
consulted. It should not be for the authority to 
decide what is good or less good for the pupils of 
the school or of any other school. Under the 
English guidance, pupils of any other school that 
will be affected must be consulted. 

Aileen Campbell: Do you have experience of 
children being adequately consulted about what 
was happening to their school? It is their school, 
after all. 

Professor Kay: It is a difficult issue. Children in 
such situations are likely to know only their own 
school, but we are asking them to second-guess 
what it would be like to be in a bigger school. It 
may depend partly on the state of relations 
between the schools concerned—sometimes 
relations between schools are quite competitive. I 
cannot think of any way to approach the issue 
other than to leave an open question. Essentially, 
that is what the bill does—the matter is left to the 
discretion of the authority. There is no ideal 
answer. Much depends on how the children and 
parents handle the situation. 

Kenneth Gibson: Claire Baker raised the 
important issue of corrections. When a school 
closure was proposed in my constituency in 2007, 
the local authority was predicting the number of 
primary 1 children in 2018. That shows how 
ridiculous some of the information that is 
presented in such cases is, given that the children 
concerned will not even be born until 2013. 

I have a specific question for Mr Benford, whose 
written submission is excellent. Paragraph 30 of 
the submission relates to questions that I put to 
Government officials earlier. You state that the 
Blair Government 
“pledge of an end to wholesale closures through a 
„presumption against closure‟ has rarely been taken 
seriously at local authority level”. 

You go on to say: 
“A „presumption against closure‟ needs enforcement 

power if it is to be taken seriously.” 

You heard from members of the bill team that they 
do not feel that a presumption against closure 
should be included in the bill. What is your view on 
the issue? 

Mervyn Benford: We welcome the fact that, in 
an election manifesto some years ago, a party 
promised for the first time to introduce a 
presumption against closure. The issue arose 
earlier, when the distinction between rural and 

urban areas was being discussed. In England, 
small schools—schools of 100 pupils or fewer—
tend to represent no more than 10 per cent of the 
total picture. Ninety per cent of all those who are 
involved in education are not involved in small 
schools, so we find that it is hard to make our 
small voice heard. It is easy for it to be discounted, 
because 90 per cent of people work in larger 
institutions. 

The presumption against closure in circular 
110/98, which brought an end to wholesale 
closures, was a statement of the worth of that 
small constituency. We thought that the fact that 
ministers had made that statement in such a 
document would force local authorities to start the 
process with a presumption against closure—in 
other words, if we were a group discussing the 
closure of a school, we would first have to 
consider that there was a presumption against 
closing it. As Jim Knight, the English Minister of 
State for Schools and Learners, said in Shropshire 
last year, that means that the decision to close a 
school must be a last resort. The wonderful 
transparency of the proposals that are before the 
committee suggests that we should know what 
happens when councillors discuss the issue. In 
England, we do not know whether they have 
discussed it or how they came to rate some 
alternative as the last resort. 

12:00 
We know what happened in a particular case, 

when a minister made the final decision on appeal. 
When the City of Bradford Metropolitan District 
Council, which covers a major metropolitan area, 
wanted to reorganise the whole school system and 
go back to a two-tier system—primary and 
secondary—from a three-tier system, Estelle 
Morris kept open one small first school, which was 
up on the hill and was still rural, as opposed to the 
rest of Bradford. Although Bradford might well 
have argued that it had to include the school in a 
major reorganisation, even that was not a last 
resort that was sufficient for the minister. It is 
important that the presumption against closure 
and the last resort concept should be as high up 
the priority list as the bill can manage to put them. 

Kenneth Gibson: How can we do that? The bill 
team took the view that a presumption against 
closure does not have to be explicitly included in 
the bill. Do you agree with the team‟s analysis? 

Mervyn Benford: That is ultimately an issue for 
the people of Scotland. Do they want the 
importance of rurality and sustainable rural 
communities, to which all aspects of educational 
provision contribute, to be a stated priority in a 
relevant piece of legislation? I am not sure that I 
am in the best position to advise people in 
Scotland on what to do. We have a presumption 
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against closure in England, and my opinion is that 
it is valid to have such a presumption made public 
in that way. 

Margaret Smith: I represent an Edinburgh 
constituency that has what I refer to as a rural 
fringe—colleagues who represent large rural 
constituencies find that laughable. When it is 
proposed to close a small school in a village on 
the edge of a city, there are issues to do with 
transport and children‟s ability to take advantage 
of after-school facilities and so on. 

The bill sets out three factors that must be 
considered in the context of a proposal to close a 
rural school. Are you happy that the approach will 
apply only to rural schools, or should such 
consideration be given to all proposals on school 
closure? In other words, whenever there is a 
proposal to close a school, should education 
authorities be required to consider viable 
alternatives, the impact on the community and 
issues to do with transport? I have experience of 
proposals to close three schools in my 
constituency, and it would have been appropriate 
to consider those factors in all three cases, 
although the schools could not by any stretch of 
the imagination be regarded as rural. 

Professor Kay: I speak from experience, 
because I have lived in inner Edinburgh and in 
Glasgow. I have complete sympathy with the 
notion that in suburbs, and particularly in inner 
cities, the idea and role of community that is 
attached to a school can be critical. 

In rural areas, for reasons of accessibility, cars 
are often regarded as essential. Issues of poverty 
can be similar in rural and inner-city areas, and in 
urban areas transport from one area to a school in 
another area can be even more difficult for 
parents. Distance can also be an issue, even if the 
proposed alternative school is geographically 
proximate. Many issues that pertain to rural areas 
impact on urban schools. 

I give my personal opinion, which I have held for 
some time. This question has been a debate 
among those of us who deal with the rural schools 
issue: should we regard schools as schools per se 
rather than in the context of a rural/urban divide? 
My sympathies tend to be along those lines. Many 
issues that pertain to rural schools also pertain to 
urban schools—that is very much my personal 
opinion. 

Mervyn Benford: We advise any small school 
that needs help—the school does not have to be a 
member of our organisation, according to our 
constitution. Schools usually need our help 
because they face closure. We have dealt with 
several urban schools in such a situation and we 
are currently dealing with a school in Cleckheaton 
in Yorkshire, in the Kirklees Council area. We 

have had to say that the presumption against 
closure will not protect the school, which is sad. 
The extra considerations for rural schools for 
which the guidance provides do not apply to that 
school. 

We regard that as unfortunate, because we are 
defending a model of education that we believe 
and argue should be available to any child. The 
model of education works in small schools, despite 
all the alleged disadvantages, such as small peer 
groups, not enough specialist teachers, old 
buildings, remoteness and so on. It works because 
it brings together young children‟s parents and 
teachers—two groups of people whom they trust 
and depend on, and love, almost. They know that 
both those groups of people are taking them in the 
same direction. 

Small schools get parents and teachers on to 
the same wavelength very effectively. We now 
know enough about the outcomes of education to 
confirm the truth of what research has shown for 
many years: that up to 50 per cent of outcomes 
still reflect home background, for better or worse. 
The climate is changing, certainly in England, 
towards more consideration being given to the role 
of parents. Why not promote a model that is 
already successful in bringing together parents 
and teachers? 

The smallest school model of all has existed in 
Canada and Australia for the past 50 to 60 years. 
If there is no school within 40 or 50 miles, some 
children have to be educated at home for their 
entire primary education. If there was anything 
wrong with that, and if small peer groups were 
disadvantageous, we would have a second-class 
cadre of citizen in those countries, but that is just 
not the case. 

The evidence on the strength of the parent 
factor must begin to influence our provision in 
urban areas. That is why we are joining 
organisations—Human Scale Education, for 
example—that argue for small-scale provision in 
larger schools and for the provision of an urban 
village concept, whereby small units that are part 
of a larger organisation could work in a small 
locality, close to the streets where the children can 
walk and cycle from. 

There are major changes that we could 
recommend and discuss in another forum about 
how education could be provided in urban areas in 
the future. Arguments are emerging in Wales, for 
example, regarding a complete new provision of 
services in rural areas. It is a package of services, 
within which education is just one. That is not for 
today‟s debate, but your question is important. 

There are sustainable communities in urban 
areas. I came across an example of a first school 
in Norwich, which is quite a large city, where 67 
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per cent of the children were on free school meals 
and 58 per cent were from one-parent families. 
When it was proposed to amalgamate the school 
with the other first school in the area, there were 
significant issues for the community. The quality of 
work at the school, and the added value, had been 
very high. Its children and teachers were a 
community—there were just 100 pupils and four 
teachers. The parents and the local shops and so 
on were all part of the pupils‟ experience. The 
same factors apply. 

We have been concerned to prevent the 
destruction of that model in rural areas. That is 
why the rural factor has needed special protection 
hitherto. 

Margaret Smith: I am not sure whether you 
heard me ask earlier whether the grounds for 
ministerial call-in had been clearly stated. Do you 
think that it is correct to focus on whether the 
process has worked? 

Professor Kay: In relation to school closures in 
Argyll and Bute, one of the issues that we 
considered was the possibility of judicial review. 
The call-in proposal has similarities to the 
principles of a judicial review, in that it 
concentrates on the process rather than on the 
content of the decision. To my mind, that is both a 
strength and a weakness. It is easier to identify 
weaknesses and failures in process. As has been 
well established in discussions on the policy 
background to the bill, second-guessing the 
decisions that are made by the council might be 
more difficult. 

In that respect, I understand the emphasis on 
process. That approach might prevent bad 
process happening, although that does not 
guarantee that good decisions will be made. 
However, it is difficult to imagine it being possible 
to guarantee good decisions using any system 
that is resource light as far as the process itself is 
concerned. 

Will the call-in proposal solve the problem? It will 
go a long way towards it. In a sense, if it works, it 
will not be used. Just having the call-in system 
should encourage councils to move towards good 
practice. It should be rather like the rule in cricket 
whereby someone is out if they hit the ball twice; I 
do not know whether any cricketer has been found 
out for that in recent years, but if the rule did not 
exist, the game of cricket would be rather different. 
It is to be hoped that having the call-in facility will 
change behaviour and encourage councils to 
adopt or move towards best practice. In that 
respect in particular, it is a good thing. 

I wonder what would happen if the minister 
found against a council and forbade the process to 
go ahead. I suppose that the closest example we 
have in that context comes from the judicial review 

process. A judicial review will not say that a 
decision was wrong. Rather, it will say that a 
decision was wrongly formulated and carried out, 
and that those who carried it out will go back and 
do things again. That could happen under the bill. 
A closure will not be prevented from going ahead; 
rather, a decision will be referred back. In 
principle, I see nothing to stop the council 
revisiting matters and doing things properly the 
second time. In that respect, the proposal may be 
regarded as a weakness, but it is an unavoidable 
weakness, which I would not overemphasise at 
this point. 

Trying to identify what would happen after the 
event is difficult, but my feeling is that if a council 
is found to have failed, it would be difficult for it to 
revisit the decision in any reasonably close period 
of time, not just because of the decision itself, but 
because of the publicity surrounding it. That 
feeling is based on what has happened in cases 
that I have seen. 

I am reasonably content with the facility, as 
much because of what it will prevent from 
happening as because of any investigation that 
will result from it. 

Mervyn Benford: Call-in is certainly an 
improvement on what we have in England. A 
school‟s right to adjudication is constrained—it is 
not automatic—and the secretary of state is no 
longer involved. When that change came about, 
three or four years ago, the right to totally 
independent scrutiny of a decision was available 
only in certain situations in certain cases. 
Therefore, the proposal is important. 

The bill outlines the grounds for call-in, which go 
beyond the question whether correct procedure 
has been followed. It states that a call-in notice 
may be issued if 
“it appears … that the education authority may have failed 
… to take proper account of a material consideration”. 

If that stage is reached, people will no doubt 
complain that certain facts in the case have been 
ignored, mistreated or abused. It is not just a 
matter of the procedure perhaps not being 
followed. That is an important aspect of the bill. 

Margaret Smith: The stage at which the 
minister calls in a proposal is the one stage in the 
process for which there is no timetable. Is that 
acceptable, given the potential complexities of 
some decisions? 

Professor Kay: A finite time period may not be 
attached to that process because complex 
decisions may be involved. Things may depend on 
the circumstances of the case. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
At the start of our discussion, Professor Kay talked 
about the costs of excess capacity. That is a 

168



2323  6 MAY 2009  2324 

 

crucial issue. In my experience of dealing with 
school closures, local authorities often use the 
costs of maintaining a small school to justify using 
the closure process. Professor Kay was forthright 
in his opinions on the matter, but I want to probe 
him a little further on it, because it is important. 

I understand Professor Kay‟s point about the 
evidence that we received from the SPTC, which, 
if I remember correctly, he defined as “nonsense”. 
I will play devil‟s advocate. I put to him a scenario 
in which there are two small rural schools with two 
teachers each. If those schools were merged, only 
three instead of four teachers might be needed, 
and not only a salary but the establishment costs 
of another building would be saved. Do you have 
the same view of that scenario as you have of the 
generality? 

Professor Kay: I totally accept what you say, 
but the point is the starting point of excess 
capacity. Excess capacity in the school that is to 
be closed is not what really matters; what matters 
is whether there is spare capacity in the school to 
which the pupils will be moved. 

The idea that excess capacity is a waste is a 
misrepresentation of the economics of closure, to 
put it bluntly. In closure document after closure 
document, we see that the real cost savings, as 
you imply, are to do with not the physical 
buildings—we have seen the figures on that—but 
the pupil teacher ratio or the number of teachers 
and the size of classes. Any financial implications 
of closure tend to revolve around that aspect. At 
that point, people can argue about the costs and 
benefits of closure, but the excess capacity issue 
is, to a large extent, a red herring. The financial 
impacts tend to revolve around human, rather than 
physical, factors. 

12:15 
Murdo Fraser: That is helpful. You referred to 

the written evidence from the SPTC. Many 
outsiders would regard the SPTC as an 
organisation that speaks with authority on 
education issues. Does it therefore concern you 
that the evidence from the SPTC might be prayed 
in aid by local authorities in closure processes? 

Professor Kay: Yes. I examined the record on 
that recently. I respect the SPTC‟s right to promote 
its views on education matters, but it is not 
generally recognised that the majority of the SPTC 
funding is direct funding by councils. People think 
that it is a parent and teacher council but, in fact, 
councils directly fund the SPTC to a large extent. 
You might well wish to take up that matter with the 
SPTC representative when you interview them. It 
is therefore not surprising that the SPTC might see 
its role as promoting the interests of councils. 
However, that does not insulate the SPTC from 

accusations that the points that it makes are not 
accurate. 

Murdo Fraser: The SPTC‟s written submission 
talks about the social isolation of pupils in small 
rural schools, which, in its view, is a serious 
negative feature in the consideration of whether to 
maintain small schools. What is your view on that, 
Mr Benford? 

Mervyn Benford: You said the words “in its 
view”. Many of the arguments in proposals to 
close small schools are to do with the small peer 
groups. That is somebody‟s opinion—no evidence 
has ever been produced to show that children in 
small peer groups do less well. The proof of the 
pudding is in the eating, and we find that small 
school pupils in mixed age and ability groups, with 
few specialist teachers, in old buildings and with 
small peer groups are at the top of national 
performance figures. I urge you, as we urge 
anyone in such important forums, to take with a 
pinch of salt something that is said to be in 
someone‟s view and which is not anything other 
than an assumption. There is nothing in our 
evidence for which we cannot provide backing. 
The quality of the argument stems from the 
original information. 

If I may, I will touch on finance. Our written 
submission refers to a French study of schools 
that were closed for more or less the same 
reasons as Murdo Fraser described—there might 
have been two schools close together, with two 
teachers in each and, by putting them together, 
one fewer teacher was needed. The study showed 
that, after 10 years, the cost of transport to the 
schools that were kept open was overtaking the 
costs of having kept the other schools open. 

We believe that, in education, we should value 
highly the school close to home. For 15 years in 
my headship, I worked with infant children and 
junior children. It is really important that the school 
is near them. I remember one summer lunch time, 
an old lady of 80 popped in the door and said, “I‟m 
Emma Clark, I used to come to the school.” She 
looked round the small thatched classroom and 
said, “Isn‟t it small?” I had the same remark from a 
15-year-old boy whom I had taught and who came 
back for a bingo evening in one of the classrooms. 
He looked in and said, “Cor—innit small?” That 
tells you that, at one stage, even that little two-
teacher school was big to those children. 

We underestimate the impression that is made 
on very small children by the sort of Piccadilly 
Circus environment that they are sometimes thrust 
into. We are talking about an educational model. I 
speak to you as someone who has engaged in 
inspection issues and debates about quality and 
so on. It is easy to look simplistically at just 
numbers—we can make three out of four—but we 
had evidence from the department last summer 
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that in England, only 5.4 per cent of all primary 
teachers work in schools that have 100 pupils or 
fewer. That is not an enormous sum from which 
we have to force every possible financial 
contraction. It is not an enormous sum that is 
draining away from the urban poor and the 
disadvantaged. In fact, evidence from America, 
and from Scotland‟s data on the performance of 
schools here, shows that the more disadvantaged 
a child is, the more small-scale provision benefits 
them. 

Murdo Fraser: Given what you have said, and 
given the evidence that we have heard from the 
SPTC, does it concern you that we have here an 
organisation that is regarded as speaking with 
authority on educational matters, and which 
purports to speak for parents, but which, in its 
evidence, is simply making assertions that are not 
backed up by the facts? 

Professor Kay: I am very concerned about that. 
Half of the office bearers of the SPTC are 
nominated by councils, and a significant number of 
its directors are nominated by councils. There is 
nothing wrong with that in principle. However, the 
impression is given that it represents the interests 
of parents and teachers, when in fact it seems to 
be representing the interests of larger schools in 
urban areas, and councils that might wish to have 
an argument made for larger schools, larger 
classes and possibly fewer teachers. That is a 
legitimate point of view, but it should be made 
clear that it is one point of view, which is not 
necessarily consistent with the interests of parents 
and teachers generally.  

Kenneth Gibson: The important finding from 
the French study was that there was no 
educational gain from reducing the number of 
schools. I suppose that a lot of children were being 
driven to school rather than walking, so there are 
all sorts of other health and social aspects.  

Do you have a different perspective on 
secondary schools as opposed to primary 
schools? I found it interesting that you talked 
about a small school being 100 pupils. There are 
schools in my constituency with 13, 17 and 24 
pupils. Aileen Campbell went to a school with 16 
pupils. I think that 100 pupils is quite big in a 
Scottish context, although I had 59 pupils in my 
primary class.  

Obviously, the issue in secondary school is 
different from the issue in primary school because 
children go on to take highers, some of which, 
such as physics, chemistry and foreign languages, 
are quite specialised. Concerns have been drawn 
to my attention that sometimes pupils do not have 
access to the full range of higher subjects, which 
impacts on their career choice, on whether they go 
to university and, if they do, on which university 
they go to and so on. Given your experience, 

should the bill approach primary and secondary 
schools differently, or does it all hold good for both 
sectors? 

Professor Kay: One would take much of the 
emphasis of the bill as reflecting primary 
education. I cannot see any obvious direct impact 
on secondary education, although such an impact 
may well exist. I can appreciate and understand 
the emphasis on primary. For example, when I 
think about the involvement of pupils, I think of 
primary school pupils; obviously, it would be 
different at secondary school. I see the bill very 
much as relating to primary schools because that 
tends to be a contentious area, involving closures.  

Mervyn Benford: We are finding that we have 
more secondary school members, and that the 
debate is being replicated for secondary schools. 
For example, all of the eight rural academy 
schools in Cumbria except one, in Appleby, are 
small secondary schools. They each have around 
300 pupils—that is small by most definitions of 
secondary—and are at the top of national 
performance. That is also the case with Fairfield 
community school in Peterchurch, Herefordshire, 
and another Herefordshire school. In 2007, the 
Specialist Schools and Academies Trust analysed 
results from 2,500 specialist schools in England 
under three different criteria—straightforward 
academic results; most value added; and another 
factor that eludes me—and assigned schools into 
three categories based on achievement against 
those criteria. Only 25 of those 2,500 specialist 
schools were in all three categories, and the two 
Herefordshire schools were among them. 

We believe that the issue of school size is rising 
up everyone‟s agenda, although that is perhaps 
more true of the political agenda than it is of the 
profession‟s agenda. The debate that took place a 
few years ago in Elgin, where parents particularly 
valued the existing small secondary schools, was 
replicated in Barrow last year, when the mayor of 
Barrow, who wanted to create a city academy by 
closing three small secondary schools, lost his 
seat. Human Scale Education has received 
£4 million from three major foundations to examine 
ways of helping large schools to work in small-
scale groups, such as mini-schools, mini-groups 
and subject-based groups. We lobby all parties—
we go to see whoever will see us. When we met 
the Conservatives, they showed us their policy 
booklet, in which they ask for smaller secondary 
schools. That might well creep into their manifesto 
for next year‟s elections. 

We believe that small schools well address the 
other problems in society that I mentioned. The 
repair mechanism is always first applied to the 
secondary stage, because that is where the blood 
shows. People say that that is where we should 
make the repair, because that is where the 
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problems arise, but the repair needs to be made at 
the start, because that is where the process that 
leads to the damage, the failure and all the 
problems that we recognise in education starts. If 
we could only get children throughout the UK and 
around the world interested in education at an 
early age because their parents and their teachers 
tell them that it is worth while, that would be 
fantastic. We would take an awful lot of strain and 
pressure off the later end of the system. 

The secondary issue is important. Small-scale 
schools have the same virtues at secondary level 
as they do at primary level. The heads of small 
secondary schools are making the same 
arguments about those benefits that we have been 
making in relation to primary schools for 30 years. 

Ken Macintosh: This is an observation as much 
as a question. I was surprised by the line of 
questioning and Professor Kay‟s answers on the 
SPTC, in what was an otherwise strong 
presentation. Indeed, the evidence of both our 
witnesses has been strong, and their submissions 
are strong, too. The committee is not used to 
having witnesses undermine the integrity of other 
witnesses. I do not particularly want to get into a tit 
for tat next week, so I would prefer us to 
concentrate on the arguments rather than 
undermine the standing of other witnesses. I 
prefaced my remarks much earlier in the session 
by saying that I did not find the SPTC‟s argument 
particularly convincing. I said that before Professor 
Kay‟s recent comments about the SPTC. I wonder 
whether he might want to rethink those remarks. 

Professor Kay: I do not need to revisit my 
remarks, because they were quite clear. It is quite 
legitimate for the SPTC to make the points that it 
has made. I think that the point that I made about 
funding is a legitimate point to make. I have looked 
at the SPTC‟s annual reports and, as far as I can 
make out, my understanding is that the majority of 
its funding comes from councils. That can be 
checked. It is certainly the case that a substantial 
proportion of its funding comes from councils. 

The other point that I would make in this context 
is that, as has been observed, the SPTC makes 
unsupported assertions, which conflict with 
observations and research that is validated, 
secure and robust. It is that aspect that concerns 
me. The SPTC is a very public body that writes to 
newspapers and issues press releases. It is a 
highly effective funded lobbying organisation. In 
that respect, it is entirely legitimate first that its 
remarks are scrutinised and secondly that the 
issue of on whose behalf it speaks is addressed. 
Therefore, I do not wish to retract anything that I 
said; indeed, I would defend what I said. 

Mervyn Benford: I cannot comment on the 
Scottish context, but I can say that, in January 
2008, when there was a major scare about 

closures across Wales and England, the major 
parents organisation in England, the National 
Confederation of Parent Teacher Associations, 
which is an independent body, made a statement 
in support of small schools. 

Ken Macintosh: I will just add that members of 
the committee are quite capable of making their 
minds up on evidence and arguments without 
having their attention drawn, in quite pejorative 
terms, to the status of other witnesses. 

The Convener: I note your comments, Mr 
Macintosh, as I am sure that other members of the 
committee will do. 

That concludes our questions to the witnesses, 
whom I thank for their attendance. We will now 
move into private session to discuss our approach 
to stage 1 of the bill. I suspend the meeting to 
allow our witnesses to leave and the gallery to be 
cleared. 

12:30 
Meeting continued in private until 12:51. 
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SUBMISSION FROM SCOTTISH RURAL SCHOOLS NETWORK 
 

Schools (Consultation) (Scotland) Bill 
 
1. The Scottish Rural Schools Network (SRSN) welcomes the invitation to 
submit evidence to the Education, Lifelong Learning and Culture Committee on 
the above Bill. A number of our members have been working for many years to 
bring about a change in the legal framework surrounding the closure of rural 
schools and we very much welcome the broad thrust of this Bill. 
 
2. SRSN recognise and welcome the fact that the majority of the measures in 
the Bill apply to all schools and we recognise the place that a school can have in 
any community. That said, the case studies we have undertaken on educational 
attainment, costs and impact of travel have all been focussed on the rural 
situation. We believe that the work we have undertaken demonstrates the unique 
position of rural education and the need for additional measures recognising that 
fact. 
 
Education 
 
3. The graduates of primary schools with remote rural status consistently 
perform above all other area classifications at S4 examinations, university 
entrance and employment. Remote rural primary schools average just 50 pupils. 
The advantage shown is more marked in pupils who come from less financially 
privileged backgrounds. We have numerous strands of research and statistics 
which confirm this trend. 
 
Finance 
 
4. A number of case studies have shown that additional travel costs, additional 
overheads at the receiving school and a loss in revenue grant as a result of the 
closure of small rural schools often result in either no savings or even additional 
costs on closure. The additional travel costs and loss of revenue grant are unique 
to the rural situation. 
 
Travel 
 
5. Work in a number of authority areas has shown that travel costs for a five 
mile journey to primary school are now in excess of £1000 per pupil on average. 
The statutory requirement for this cost to be met by the local education authority 
obviously has a much greater impact in rural areas. Because of the distances 
involved and often sparse public transport it becomes increasingly more difficult 
and costly for parental participation in school life. We believe that much of the 
success shown in rural schools can be attributed to the very high level of parental 
involvement in such schools. 
 
Community facility 
 
6. It is now often the case, especially in remote areas, that the local school is 
the only publicly operated facility within the community. As such it is often the 
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focus of community life. Without such a focal point communities often become 
dormitories for other communities and are less attractive to new families. There is 
a case where a very small school had to be reopened in order to ensure that a 
forestry operation could be established for this reason. 
 
7. It is important that the Bill reflects the above four points and we welcome the 
statement in the policy memorandum: 
 

“16. The authority will be required to set out how it has considered the 
three factors in its proposal paper. The authority must reconsider the 
factors again in light of the consultation responses, and publish its 
reassessment in the consultation report. A presumption will thereby be 
established that no rural school will be proposed for closure (nor even the 
consultation process commence) unless and until these factors have been 
fully taken into account.”  

 
Bill Proposal – All schools 
 
8. We welcome the introduction of an educational benefit statement and the 
involvement of HMIE to comment on the educational effect of any closure. We 
consider the reporting undertaken by HMIE in current referral cases to be 
impartial and fair to all parties. 
 
9. It is paramount that the proposal statement of the local authority should be 
extensive with not only the educational benefit statement as justification for 
closure but full details of the financial cost /benefit of the closure. 
 
10. The ability of consultees to challenge the information contained in the 
proposal is an important section of the legislation. Too often we have seen 
reasoning put forward for closure which is clearly mistaken but the local authority 
has failed to address the issue within the consultation period. We believe that 
any closure decision must take place on the most accurate information available. 
In one case the local authority continued to proffer false financial information for 
more than a year after the closure vote. A legal requirement to suitably address 
such challenges is essential.  
 
11. We welcome the extension of the consultation period and note that the total 
period from proposal to vote is likely to be a minimum of 12 weeks. A number of 
our members see the initial six week period as being too short for consultees 
who have no experience of consultation practices. We see the period of six 
weeks between the end of formal consultation and any vote as beneficial to the 
process. One consultation in 2008 attempted closure of a school with almost no 
notice of formal consultation with the legal minimum 28 days and a vote a matter 
of days after the consultation ended. Such practices must be prevented in the 
future. 
 
12. We have a concern about the clarity regarding exactly when a school can be 
closed after a vote. The Bill states that in the event of a call-in, closure should be 
suspended until after the investigation is complete. We would like clarification 
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that no school can close in the six week period between any vote and the 
decision to call-in. 
 
Rural Schools 
 
13. We see benefit in the requirement for additional consideration being given to 
distance, travel and community impact in the rural situation (see introduction). It 
is essential that the statutory guidance to be issued expands on these points and 
provides a nationally consistent method of evaluating the impact closure would 
have on the various factors. In the current guidance of September 2004 by Peter 
Peacock it is stated “If an educational advantage will occur to the wider 
community that clearly should not be secured at the cost of educationally 
disadvantaging pupils directly affected by the closure. In other words there 
must be advantages both locally and on the wider scale” 
 
14. It is seen as desirable that the spirit of this message is carried through to the 
new, statutory, guidance.  
 
Call-in by Ministers 
 
15. In SRSN’s submission to the consultation on the Bill we called for an 
independent appeal process to be established. That would still be our 
preferred option and would bring school closures into line with many other 
aspects of public life. It still seems strange that you can appeal a decision to 
disallow an individual child’s placement request but you cannot appeal the 
complete discontinuation of education in a given area. 
 
16. That said, we recognise the call-in process to be an acceptable half-way 
house providing safeguards are in place.  
 
17. It is essential to make clear that no implementation action can proceed 
before the expiry of the 6 week call-in period. 
 
18. Following representation asking for a call-in to take place, the reasoning 
for refusing or agreeing to a call-in must be published by the Scottish 
Government. It is noted that in the recent referral cases the Scottish 
Government has published the letters giving reasons for decisions taken.  We 
see this as best practice. 
 
19. We have seen evidence that one local authority prepared a list of schools 
for possible closure with a consideration for consultation being whether or not 
it could be referred to ministers. The current system of referral would appear 
to be directing closures towards a group of schools for reasons other than 
educational provision. 
 
Statutory Guidance 
 
20. As previously stated we are in favour of statutory guidance and see it as a 
method of making closure consultations nationally uniform. This would make it 
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easier to issue advice to communities facing a closure consultation for the first 
time.  
 
21. In particular we would like to see the guidance expand on the community 
impact assessment to be undertaken on rural schools. 
 
Financial Memorandum 
 
22. The financial memorandum makes many of the points that SRSN have 
been making for several years regarding costs of transport, loss of community 
facility and financial impact of other actions which will be a consequence of 
the closure of a school. 
 
23. There are not huge sums of money to be saved on the closure of most 
rural schools. An examination of devolved school management budgets by 
local authority area shows a trend that average spend per pupil tends to be 
lower in authorities with high percentages of pupils in small rural schools. 
 
24. One point the memorandum clearly states is that local authorities 
currently receive funding through the revenue grant for the percentage of 
pupils educated in rural schools with fewer than 70 pupils. SRSN have proven 
that, under the current arrangement, the closure of rural schools with less 
than 70 pupils in order to create larger schools results in the loss of revenue 
grant for that authority at the next settlement. Several local authorities have 
argued this point (one for two years). 
 
25. There was some concern that the current review of the revenue grant 
process would result in this aspect of finance being removed from future 
settlements. SRSN have now received some verbal assurances that this will 
not be the case. It would seem perverse if a Bill was to be introduced 
espousing the need to retain our rural schools while at the same time a 
financial incentive to close them is created. 
 
26. We see it is essential that in tandem with this Bill, the current funding 
mechanism is retained in future settlements. This is much more preferable 
than a rural schools fund as it allows the local authority freedom to spend 
where they see fit while still creating a disincentive to close their rural schools.  
 
Consultation 
 
27. SRSN found the consultation to be most thorough and inclusive. We 
would like to take this chance to thank the officials concerned for their time 
and effort. 
 
9 April 2009 
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SUBMISSION FROM SCOTTISH PARENT TEACHER COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 

Introduction 
 
1. We welcome the opportunity to comment on the principles of the Schools 
(Consultation) (Scotland) Bill, which brings in new requirements for local authorities 
when consulting on school closures, with special additional provisions for rural 
schools.  
 
Consultation process for all school closures 
 
2. A local authority has a duty to all its parents and pupils to ensure that school 
provision meets pupils’ needs. However, within an authority’s area there can be, over 
time, considerable movement in population resulting in half-empty schools in some 
parts of the authority and over-crowded schools in another such that the existing 
provision of schools does not meet the needs of pupils and parents, and some 
adjustment is necessary. Sometimes this can be done by a revision of catchment 
areas but sometimes it requires more radical action such as school closure/mergers 
in one area and new-built schools in another.  
 
3. However, school closure is nearly always a contentious issue, even in cases 
where the majority of catchment area pupils have exercised their right to make a 
placing request and moved to other schools. For the pupils and parents who have 
continued with the local school, it is their school and it is normal for any closure 
proposal to be met with fierce opposition. However, it is also true that where closure 
has been undertaken for the right reasons, the change is quickly accepted and new 
parents coming into the school often wonder what the fuss was about.  
 
4. An important element in ensuring that the painful but sometimes necessary 
process of schools closure is accepted is a good and open consultation process and 
we welcome the proposal that the good practice used by many authorities in 
consulting over school closure is to become the norm. We welcome: 
 
• the requirement for a published consultation paper outlining the educational 

benefit of closure, 

• the provision for consultees to correct any factual errors in that document, 

• a generous period for consultation covering at least 30 school days,  

• the requirement to notify a wide range of consultees,  

• the requirement to hold a public meeting,  

• the requirement on authorities to issue a post-consultation report outlining the 
points made during the consultation. 
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Focus on educational benefit  
 
5. However, we feel there needs to be more clarity over what constitutes 
educational benefit, whose education benefit and who determines what it is.   

Whose educational benefit? 
 
6. We note that in drawing up its educational benefits statement the authority 
must consider the impact of the proposal on the pupils at the school, other users of 
the facility, children who will be likely to attend the school and other pupils in the 
authority area. However, the interests of and benefits for the different groups are 
likely to be very different. Whilst it may be beneficial in the long term for children at 
the affected school to move, they are the ones who will suffer the short term 
disadvantage of disruption, and history suggests that the parents and pupils most 
closely involved will always protest a school closure vigorously. Moreover, there is no 
reason to suppose that the education provided at the school by the teachers is 
anything other than of the very highest quality. The main benefit of school closure 
could well be in terms of the wider group – other pupils in the authority. It could be 
that it is a means of providing schools in the right places for the current pupil 
population in the authority area or it could be a way to reduce the money that is being 
spent on maintaining empty school places. 
 
7. It is generally regarded as wrong to consider school closure in terms of 
money, but it is important to emphasise that money spent on maintaining an empty 
school place is money that cannot be spent on pupils actually within the system. We 
offer the following very rough calculation as an illustration. Currently in Edinburgh 
City, 27% of the primary school places that it provides (i.e. has teachers and 
classroom space for) are unoccupied. Given that staff and buildings constitute the 
main part of the education budget, then this means that something like £30,000,000 
is spent on maintaining empty places and the real per pupil spend in primary schools 
is cut from a notional £4,515 to £3,299.1 There is therefore a real cost to all school 
pupils in maintaining empty classroom places and, if a school closure programme is 
undertaken in order to cut the number of unoccupied places, it is this wider group 
who will benefit most as the money available to spend them will go up. 

What constitutes education? 
 
8. In our response to the official consultation document, we made it clear that we 
saw social experience as part of the “educational” provision. For all children, links 
with their peers are a very important aspect of their learning and development. 
Children who do not learn how to socialise at school often find it hard to socialise 
successfully later in life. We cited a number of cases where children were socially 
isolated e.g. where the only two pupils in a school were siblings or where there was 
no other child of the same gender and stage. This is likely to be a problem for rural 
schools but small urban schools often have a very limited mix of children and do not 
provide pupils with the range of peers/potential friends/role models that it would be 
reasonable to expect in a town. It is not clear that this “social” dimension is part of 
“educational benefit” as determined by the legislation. We think it should be. 

                                                           
1 This calculation uses the 2006/07 school costs figures which were the latest available to us.  
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School buildings 
 
9. Another driver on local authorities in proposing the adequacy of a school is the 
state of the school buildings. We feel this is best explained by the following 
description of a school that was originally earmarked for closure, but then saved after 
vigorous local opposition to the proposal. Accommodation is a big issue. The school’s 
official capacity is 92, but it can only provide PE and school meals by having access 
to the village hall next door. There is no staffroom for teachers, the library is 
effectively a corner in the corridor, and the toilet facilities are not good enough. The 
buildings are not fit for purpose. It was built in 1850 as a one-teacher school, which it 
isn’t any more. That said, all of our children are happy.  

Role of HMIE 

10. This brings us to consider the role of HMIE. They are to be required to provide 
an independent assessment of the educational aspects of an authority’s proposals. It 
is not clear what this will mean in reality. Will they look at the quality of teaching in the 
schools that the authority proposes to close/merge or will they take proper 
cognisance of the social experience of the children in the school and of the impact of 
the proposed closure on all the pupils within the authority? Recent decisions on 
school closure would suggest that HMIE will give greatest weighting to the quality of 
education provided by the teachers in the affected school and not give proper 
consideration to the greatest imperative on the authority, which is to provide a good 
education service for all its pupils. We cite the recent situation in the Western Isles 
when that authority had put forward proposals to close its S1-S2 secondary schools 
and had been praised by HMIE for finally moving to cut surplus school places. (Its 
pupil population has fallen from 6,300 30 years ago to 3,730 now). However, when 
the closure of four of the schools was referred to the minister, it was disallowed on 
the grounds that, according to HMIE, there was no educational justification for the 
closure.  
 
11. If the weighting is always in favour of the particular group against the benefit of 
the wider group, the authorities will stop proposing school closures and, as they are 
only funded for the children actually in their schools – not for empty places – then it 
will be the pupils in the schools who will carry the cost of this through cuts in the 
funding available to them.  

Special conditions for rural schools 

12. Rural schools come in as many different shapes and sizes as urban schools. 
Some are tiny and extremely remote; others operate with a number of classes and 
serve quite thriving communities. In looking at rural schools we think it is important to 
consider their particular circumstances along with the factors that affect all schools – 
how good is the provision? Are the pupils socially isolated? Is the school building 
adequate? And obviously, in many ways the most significant consideration, how far 
away is the next nearest school?  
 
13. As we stated in our response to the consultation, we are concerned that the 
legislation seems to make community viability a priority over good educational 
provision for children. It starts from the presumption that the case for keeping rural 
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schools open is different and more compelling than the case for keeping open urban 
schools, which similarly find themselves the object of rationalisation/closure plans, 
because a rural school is an essential dimension to the life of its community. The 
consultation document painted a picture of rural communities actively using local 
schools as community/sports/leisure centres. This may be true in some areas, but it 
is far from the truth in other areas. Indeed we recently heard from the parents’ group 
at Roslin Primary school in Midlothian who were in danger of having to give up 
because they could not use the school out-of-hours as it was firmly shut for cost-
saving reasons and there was no alternative venue in the village.    
 
14. Also, many small rural schools that might find themselves being considered for 
closure are in small, inadequate buildings, often with no indoor hall and with 
remarkably little outdoor space, let alone facilities. We refer you back to the quote in 
the section on school buildings. 

Revised “Ministerial call-in” arrangements 
 
15. Our final area of concern is over the changed arrangements for “Ministerial 
call-in”. It is proposed to remove the requirement to refer closures to the Minister only 
in specific circumstances and instead potentially allow all school closure to be 
referred to the Minister. It is suggested the number of instances that are referred will 
actually be very few because the Minister will only consider whether the consultation 
process has been carried out properly and will not overturn the local authority’s 
decision as such. However, according to the consultation document, this is the 
minister’s current role but, as we observed in our response, there is confusion over 
the role of ministers in cases of school closure that are referred to them; we are 
interested to learn that ministers restrict themselves to considering whether due 
process has been followed and do not re-take the council’s decision. Certainly, this 
has not been clear from observing previous ministerial review of decisions. Indeed, 
we cannot think of a single school closure proposal that has been called in and not 
refused by the minister; this applies even in situations where there was considerable 
local agreement that closure was the right thing to do. 
 
16. We think this opens the way for every school closure proposal to be referred to 
the minister because the meaning of “educational benefit” and in particular “whose 
benefit” will be subject to different interpretations. We have already highlighted the 
tension between the local authority’s duty to consider the needs of all its pupils and 
the HMIE’s more focused review of “good education”. We cannot imagine that, if 
there is a process by which a complaint about a consultation process can be lodged, 
this will not be taken simply because school closures are always highly contentious.   

Conclusion 

17. We recognise that school closure is always a very painful business, 
particularly for those most directly caught up in the process, and it should never be 
undertaken lightly. It is inevitable that school closures generate much passion and 
heated argument. However, it is important that local authorities can adjust their 
school provision to meet the changing needs of parents and pupils in their area and 
to release much needed money back into all their schools. Where this requires 
school closure, it is important that the process is well managed, with open and fair 
procedures. However, if different interpretations of “educational benefit” mean that 
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school closures are always blocked, we will reach the point where local authorities no 
longer attempt to rationalise their school provision and this will be to the 
disadvantage of all pupils, including those in the affected schools, who will have to 
suffer cuts in service as a consequence.  
 
Scottish Parent Teacher Council 
3 April 2009 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 13 May 2009 

[THE CONVENER opened the meeting at 10:00] 

Schools (Consultation) 
(Scotland) Bill: Stage 1 

The Convener (Karen Whitefield): I open the 
14th meeting of the Education, Lifelong Learning 
and Culture Committee in 2009. The first item on 
our agenda is the Schools (Consultation) 
(Scotland) Bill. I am pleased that the committee 
has been joined by Murdo Fraser MSP, who, as I 
am sure members know, has a long-standing 
interest in the subject. I remind everyone that 
mobile phones and BlackBerrys should be 
switched off for the duration of the meeting. 

I am pleased to welcome our panel of guests 
this morning: Donald Gunn MacDonald, vice-
president of the Scottish Parent Councils 
Association; Sandy Longmuir, chair of the Scottish 
rural schools network; Nicola Welsh, national 
development officer with the Association of 
Scottish Community Councils; and Judith 
Gillespie, development manager with the Scottish 
Parent Teacher Council. The committee is grateful 
to you for submitting written reports in advance of 
today’s meeting on the issues that we will discuss 
this morning. We understand that the Association 
of Scottish Community Councils is still consulting 
on the matter. 

We move straight to questions. I will start by 
asking you about the requirement under the bill for 
educational benefits statements to be prepared. 
Do you welcome that move and do you think that 
there should be statutory guidance on what will be 
included in statements? 

Judith Gillespie (Scottish Parent Teacher 
Council): Thank you for the opportunity to speak 
to the bill. In general, the proposal is very 
welcome, and we support putting in place a 
common process that gives everyone time to 
review what is on offer and correct any mistakes. 
We are pleased that it is now proposed that the 
best practice from authorities will become 
statutory. 

We would like to explore further the issue of 
educational benefits statements. I heard you 
asking about statutory guidance during last week’s 
committee meeting. It is interesting that the 
authority is required to put forward educational 
benefits for four different groups. We would like to 

highlight that those four groups will not necessarily 
share a common benefit from what is proposed. 

The committee heard a lot of evidence last week 
about the impact on pupils at the affected school, 
and on the users of the school facilities. The issue 
of children who might go to that school is not quite 
so clear cut. A few years ago, North Lanarkshire 
found that many of its primary schools in 
Cumbernauld were on one side of the main arterial 
road, while the population had shifted and now 
tended to live on the other side of the road. 
Obviously, the road caused a major barrier for the 
children in getting from their homes to school. 
North Lanarkshire went through the process of 
shutting the schools on one side and redeveloping 
them on the other side, and it developed joint 
Catholic and non-denominational campuses. At 
the time of the proposed closure, there was just as 
much anger and hostility as there has been 
recently in Glasgow, but those joint campuses are 
now generally held up as amazing examples of the 
way forward. People, including the parents at the 
schools, are very positive about them. It can be 
hard to second-guess the interests of people who 
will come into the system. 

The final group whose interests are to be 
considered are the pupils of other schools in the 
authority areas. That is where the somewhat 
controversial costing figures that I put forward 
come into play. Last week, Murdo Fraser asked 
whether closure was an issue for secondary 
schools and he was given the response that it was 
largely a matter for primary schools. However, 
there is a knock-on effect for secondary schools in 
how a local authority is able to use the money that 
it has. 

The rationale for school closures is nearly 
always population shifts. Those shifts might be 
within the boundaries of an authority or might be 
because of people moving to surrounding 
authorities, as is the case for Edinburgh. Although 
Edinburgh has lost 25 per cent of its primary 
school pupil population, there is a massive 
increase in East Lothian, which is busy building 
schools to accommodate those pupils, and West 
Lothian is under the same pressure. The City of 
Edinburgh Council is funded for the pupils in its 
schools so, if it loses pupils to other authorities, 
the funding that it gets is reduced proportionately 
and it is left with the difficult problem of distributing 
its education budget across the remaining pupils. 

I am happy to talk in detail about the figures and 
why there is some point to them, but that is the 
general principle. The interests of the different 
groups are not identical. It is important that that is 
recognised and reflected in some way in 
educational benefits statements so that there is an 
understanding of how those different interests can 
be balanced. 
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Donald Gunn MacDonald (Scottish Parent 
Councils Association): Thank you for inviting us 
and for all the preparation that has gone into this 
important bill. I believe that it has cross-party 
support, which is encouraging. 

I could take the opportunity to disagree with 
some of Judith Gillespie’s statements—particularly 
the one that population shifts are nearly always 
the cause for school closures—but I will not. The 
convener’s question was specific and I hope that 
we can focus on it. 

The question was about the proposed new 
educational benefits statement. I thoroughly 
congratulate those who drafted the bill because it 
takes educational benefit on board. For once, we 
will have a system that is transparent and gives 
confidence to parents who get involved in the 
process. 

The bill is part of a process of greater 
engagement with parents, users and clients—call 
them what you will. In particular, the provisions on 
the educational benefits statement will, over time, 
improve the track record and assist the 
development of the partnership between all the 
user groups and providers—the local authorities, 
the Scottish Government, Her Majesty’s 
Inspectorate of Education, and parents. The bill 
should enhance the quality of education for every 
pupil in Scotland. 

I congratulate you on including the requirement 
for an educational benefits statement, and the 
transparent rules for that requirement, in the bill. It 
is encouraging that you are broadening the idea of 
who is consulted by contacting various user 
groups of the present, of the future and within the 
community.  

Thank you for giving me the opportunity to 
congratulate you on that part of the bill. 

The Convener: You should not be 
congratulating the committee, I have to say. The 
bill is a Government bill and the committee’s job is 
to scrutinise it. However, we may yet end up 
agreeing with the Government. 

Donald Gunn MacDonald: I encourage you, 
then, to take that part to heart and I congratulate 
the drafters of the bill. 

The Convener: I am sure that the civil servants 
and Government ministers involved in it will be 
pleased to learn of your comments. 

Donald Gunn MacDonald: Am I congratulating 
civil servants? Tell that to Colin Reeves, ladies 
and gentlemen. 

Sandy Longmuir (Scottish Rural Schools 
Network): I am grateful to be here. From the 
perspective of representing rural schools, we view 

the educational benefits statement as vital to the 
first part of any proposal to close a school. 

Central to the 2004 guidance that was issued by 
Peter Peacock was the idea that any closure 
should be for the benefit of the affected schools as 
well as the wider community. It was based on the 
premise that the minority should not be 
disadvantaged to benefit the majority. That was 
how Peter Peacock put it in 2004, and we would 
like that premise to be included in the current bill—
we use the phrase that we should level up, not 
level down. 

If an area is performing at a particularly high 
level in education, it should not be sacrificed for 
the benefit of others. That is especially true in a 
rural situation such as ours. The amount of money 
that can be spread around a whole authority area 
by closing a small rural school is very small. 

The reasons that local authorities put forward for 
closing small rural schools often involve 
educational disbenefit. Local authorities will have 
to set down in the educational benefits statement 
what they view as disbenefit, and back up with 
information their theory on why the closure will 
improve the education. They must also say how 
they will mitigate any negative factors. We view 
that as a big step forward in the production of 
proposal papers for school closure. 

Nicola Welsh (Association of Scottish 
Community Councils): We entirely agree with 
that. The educational benefits statement seems to 
be comprehensive. The terms seem to be a little 
general, so the guidance could perhaps specify 
the minimum consideration necessary, or the 
consultees to whom the local authority would have 
to speak at a minimum before generating a 
statement. 

I do not know whether I am moving too far 
ahead, but if local authorities are required to hold 
a public meeting, it would be preferable if, in 
addition to the presentation of the proposal paper, 
there was some sort of independent information or 
there were some invited guests who would give a 
balanced view of the proposal, rather than the 
meeting simply involving the local authority and 
those on the floor, who do not always get the 
opportunity to speak. 

The Convener: We will return to the issue of 
public meetings a little further on. Judith Gillespie 
has highlighted the fact that a proposed school 
closure will impact differently on different people. 
How confident are you that local authorities will be 
able to get the balance right in preparing the 
statement, in order to take account of the different 
experiences of people and of how losing that 
community resource will impact on a community, 
and on children’s learning and social experiences? 
Does anything need to be done to ensure that 
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everybody has confidence in the preparation of the 
educational benefits report and statement? 

Judith Gillespie: I think that what you are 
saying is important. The educational benefits 
statement is meant to cover four groups, so it is 
important for the local authority to recognise that 
there are different benefits for those groups and to 
be clear about why it is making a proposal. 

Just to clarify, we approach the bill as something 
that applies generally to all schools and has an 
additional section for rural schools. In a way, our 
focus is on the bit that covers all schools, because 
school closures have been highlighted. It is 
important that we say that that is our focus. 
Getting the balance right is hard. The problem 
comes in interpreting the relative importance of the 
different benefits. 

10:15 
HMIE has a very important role in making 

recommendations. In our submission, we quote 
the interesting example of the Western Isles 
Council which, after being urged for a long time by 
HMIE to do so, proposed a programme of 
rationalising school provision. The proposal was 
highly complimented by HMIE, but when it came to 
be implemented by the council, the inspectorate 
said that it should not be. The real problem in 
considering different views is not whether the local 
authority can state them clearly but whether 
anyone can judge between them and decide 
where to strike the balance. 

Sandy Longmuir’s view is that priority should be 
given to the school subject to closure and that 
something good should not be sacrificed for wider 
interests. At least, I think that that is what he is 
saying. 

Sandy Longmuir: It is, to a large extent. In our 
experience, the resources that are liberated as a 
result of closure are minuscule as far as the wider 
authority area is concerned. We very much adhere 
to the spirit of Peter Peacock’s 2004 guidance, 
which made it very clear that the utmost must be 
done to level things up. 

With regard to resource reallocation in larger 
urban environments, we heard last week that any 
benefits that relate to capacity are largely 
overstated by a number of parties. The class sizes 
in Edinburgh, for example, are in the top five 
largest in Scottish local authorities, with an 
average of more than 25 pupils in primary school 
classes. With the increase in births and inward 
migration, the City of Edinburgh Council estimates 
that, in the next eight years, there will be an 
additional 5,000 pupils. Schools are already at 72 
to 73 per cent capacity, and that extra 5,000 will 
take capacity over 80 per cent. In its report “Room 
for Learning: Managing Surplus Capacity in 

School Buildings”, the Accounts Commission said 
that just over 80 per cent capacity was all that a 
local authority could reasonably be expected to 
achieve. We cannot have 100 per cent capacity in 
schools in a local authority area, because the 
situation simply becomes unmanageable. 
Placement requests, for example, need to be met 
and in order to manage things, we need spare 
capacity in schools and in the local authority 
area—after all, children do not come across in 
convenient lots of 33 per year. I point again to the 
Accounts Commission’s conclusion that just over 
80 per cent capacity is a realistic figure. 

We have to examine how Edinburgh can make 
savings by closing some of its 90-odd schools. 
Edinburgh’s primary school budget is about £112 
million, £65 million of which is for teachers’ pay, 
with another chunk for teaching assistants. 
Edinburgh can save £30 million a year through 
school closures only by cutting its education 
budget by 27 per cent, which means reducing 
teacher numbers. In Glasgow, for example, 27 per 
cent equates to 400 teachers. The question then is 
how to reallocate the saving of more than £1,000 
per pupil to improve education—but how is the 
authority going to do that if it has already cut the 
budget for computers, books and teachers? That 
kind of argument is put forward all the time, but it 
simply does not stand up to economic analysis. 

Judith Gillespie: That slightly misrepresents 
the situation in Edinburgh. The problem is not that 
the council wants to cut its education budget but 
that it wants to reallocate it to ensure that the 
money is spent on pupils in its schools. I do not 
think that I am being controversial in saying that 
East Renfrewshire is a high-performing authority; 
one of its many benefits is a very low number of 
unoccupied places, which means that it can spend 
its money on its youngsters. As you will be aware, 
local authorities are funded on the basis of the 
number of pupils in a school, not on empty places. 
As a result, the funding allocation that local 
authorities receive from central Government is 
decreasing in areas where the population is 
decreasing. It is a serious problem. 

The other problem for places such as Edinburgh 
is that they have experienced considerable 
population shifts. As a result, schools in some 
parts of the local authority area are seriously 
overcrowded while, in other areas, the schools are 
very much underoccupied. It is like what happened 
in North Lanarkshire where, in order to meet its 
pupils’ needs, the council had to move schools 
from one side of an arterial road to the other. 

As I said earlier, I think that the proposed 
process is really good; there is, after all, no 
proposal for mass closure. The educational 
benefits statement sets out a number of different 
perspectives, and it is important to understand 
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how we prioritise the various interests and to 
recognise that, as we move forward with what is 
essentially a very good bill, local authorities need 
room to make any adjustments that are necessary 
to meet their population’s needs. In authorities that 
have lost a lot of youngsters, the knock-on effect 
of the reduced income from central Government is 
that all schools have had their budgets cut. 
Nothing should ever be done simply for financial 
reasons, but we cannot ignore the impact of 
money when authorities are funded not for pupils 
going to different schools or for empty places but 
for the number of pupils actually in their schools. 

Donald Gunn MacDonald: I feel that we are 
repeatedly going off and coming back on to the 
point, and I was pleased when Judith Gillespie 
came back on to the point and responded directly 
to your question about the educational benefits 
statement. 

The proposals provide enough time for a local 
authority’s view to be amended and returned to 
the authority for its reconsideration. It is certainly 
vital that communities and interest groups have 
that time. I cannot find the sections in question, 
but I am sure that they are in the bill. 

I want to throw in two off-the-topic points, the 
first of which concerns East Renfrewshire. I am 
always amused when it is held up as the jewel in 
Scotland’s crown. After all, it covers a very small 
geographical area whereas poor old Highland, 
which is as big as Wales or the nation state of 
Belgium, faces problems of supersparsity, the 
dilution of moneys as a result of having to fund 
school transport and having to deal with a total of 
125 schools and 20-odd secondary schools. It is a 
different ball game. 

Dear old Peter Peacock, whom I fondly 
remember as convener of Highland Council in the 
good old days when the councils were 
independent, could not even close schools. There 
was an agreement among councillors from Wick to 
Dalwhinnie not to interfere with anyone else’s 
area, so the culture that he came from is 
completely different from the situation that Judith 
Gillespie has found in Edinburgh where— 

The Convener: I can understand why panel 
members might want to illustrate their points with 
examples from various local authorities, but I do 
not want to get into arguments about which local 
authority is the best and discussing scenarios 
involving different councils. It would be helpful if 
the witnesses could stick to the matters in hand 
and focus on answering the committee’s 
questions. 

Christina McKelvie (Central Scotland) (SNP): 
Is the six-week consultation period that is specified 
in the bill appropriate for an education authority to 

consult on the proposed changes to the school 
estate? 

Judith Gillespie: It is a good length of time, 
given that it happens during the school term. After 
listening to last week’s evidence, I agree that a 
very protracted consultation period, particularly if 
there is a further six weeks for reflection, will 
simply generate a huge amount of uncertainty. As 
long as people are well informed—the bill includes 
provisions to ensure that they are—and there is a 
public meeting, those safeguards will mean that 
the six-week period will be good for decision 
making. 

Sandy Longmuir: We were involved in the 
drafting of that element of the bill. Having been 
involved in many consultations, I think that the six-
week consultation period is perfectly adequate. 
When we came out of a meeting in which we were 
negotiating how long the consultation period would 
be, someone tapped me on the shoulder and said, 
“Put yourself back to 2004 when you first entered 
this. Is it enough time?” We have done a lot of 
work with Consumer Focus Scotland and Children 
in Scotland. Consumer Focus also asked me 
whether we would have managed to do what we 
did then if we had had only six weeks. 

I have always looked at the period—and I still 
largely do—as a 12-week period overall. If 
everything is added together, there are 12 weeks, 
which is within the national guidelines. Consumer 
Focus still wants an initial stage of 12 weeks, and 
has proposed that, along with the initial 
educational benefits statement in the proposal 
paper, parents should be supplied with information 
on and assistance with how to get to the stage that 
we are at now. We go in and help communities get 
up to speed quickly. Last year, Eassie primary 
school had a 28-day consultation, which was the 
legal minimum, and we managed things, but if we 
did not have the necessary experience and had 
not been through the process before, it would 
have been impossible in 28 days to assimilate the 
information that we had at our fingertips. 

Consumer Focus and the person who tapped 
me on the shoulder were right. Six weeks is a very 
short space of time for somebody whose school 
has never been threatened and who has never 
been involved in a consultation before. Consumer 
Focus is also right to say that if the period is to 
stay at six weeks, there must be assistance for 
parent groups at the start of the process. Along 
with the proposal paper, they should be told who 
to contact and who will give them information 
about help to fight a proposal. 

We are totally in favour of the period after the 
consultation. We see the period of waiting for the 
HMIE report to come out and the three-week 
period before the vote as crucial. We have been 
through many consultations, and know that having 
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the time to get evidence to elected members and 
to compare one’s evidence with the evidence in 
the consultation report is important. I do not want 
to use local authority examples again, but the 
single school example is Eassie primary school 
from last year. There was a move to vote within 
seven days of the end of the consultation period. 
The minimum legal period to consult was 28 days; 
seven days later, there was a move to vote on 
what had been proposed. There was no time to do 
anything. I would like that practice to end. 

Donald Gunn MacDonald: Judith Gillespie is 
right. I support the idea that consultations should 
be within school terms, which is important. Cynics 
among us would say that documents sometimes 
arrive at the beginning of school holidays with a 
28-day notice for responses. Community councils 
know that there are 14 days and a monthly cycle 
for planning permission responses. The committee 
must note the caveat that it is vital that 
consultations take place within school terms, and 
that the timing of consultations within terms is vital. 
For example, a consultation in late August, which 
will mature in the middle of October, will give 
people plenty of time. 

There is another point about the length of time 
for interested parties to get up to speed. The bill is 
part of a legislative series that includes the 
Scottish Schools (Parental Involvement) Act 2006. 
We should consider all that will come out of that. If 
the parent group has confidence in the education 
authority and trust is built up, a six-week 
consultation period will be okay. However, that 
requires a track record of developing involvement 
with communities and trust in the local authority. I 
understand that, basically, local authorities have a 
three-year fiscal cycle, and that rationalisation of 
the school estate is on the cards. Perhaps there is 
no money to renovate 20 schools, but there may 
be money to build three new schools. If people 
have confidence and know what they are getting, 
many difficulties can be removed from the start. 

Sandy Longmuir made a good point about 
schools having briefing papers that provide a 
back-up parachute, ensuring that they know where 
to make their voices heard if they get into trouble 
in consultations. 

10:30 
My particular hobbyhorse is how we can trust 

and have confidence in the local authority. The 
2006 act established elected parent councils. As 
the body that represents those councils, we 
believe that each local authority should be 
encouraged, through various devices, to create 
local forums in its area to make the implications of 
budget decisions more widely known and establish 
shared responsibility for the budget. For example, 
the local community would know that the axe had 

fallen on Murdo Fraser’s wee school because of a 
development programme for the whole area, not 
because the school was being picked on. People 
would have confidence in their local authority 
when they heard news about closures, rather than 
raising their arms in surprise, saying, “Our school’s 
being closed in six weeks!” 

Nicola Welsh: The feedback to the community 
councils is that a six-week consultation period is 
probably inadequate. If the caveats to which 
people round the table have referred were 
included, I would be tempted to agree that six 
weeks would be sufficient. However, I suspect that 
those caveats will not be included. I would be 
keen, for example, for the public meeting to be 
held early in the process because that would be 
the first time that many people would hear 
counter-arguments to any proposals; thereafter, 
people would want to find out what support there 
was to help them to access relevant information. 
In that regard, it would be good if the bill provided 
for there to be an officer who would get all the 
information that people wanted. However, I 
suspect that that will not appear in the bill, so 
people will need adequate time to find out 
information. 

Christina McKelvie: Thank you for your 
thoughts on that. On Sandy Longmuir’s and Nicola 
Welsh’s point about information, section 6 of the 
bill requires local authorities to give notice of a 
proposal and provide relevant information. How 
should that requirement be delivered? Should it be 
covered in guidance? 

Sandy Longmuir: Yes. We probably skipped 
over the convener’s earlier question about 
statutory guidance on HMIE’s role. We believe that 
the guidance should be extended to cover the 
proposal paper as well as the educational benefits 
statement. One of the most heartening aspects of 
the consultation on the bill was local authorities’ 
responses to the initial proposals—some of the 
responses astounded me. However, Colin Reeves 
told me that I should not be astounded, because 
he had done much work with local authorities. I 
welcomed their ready acceptance of many of the 
proposed measures. For example, we have had 
voluntary guidance on educational issues in 
Scotland for as long as anyone can remember, but 
authorities were asked specifically whether they 
would accept statutory guidance. Of the 27 
authorities who responded, 19 said that they 
wanted statutory guidance not only on HMIE’s role 
but in general. Statutory guidance should be wide 
ranging and cover the basic proposals, HMIE’s 
statement and the final report. 

Judith Gillespie: Section 6 is important, and I 
agree that the public meeting should be held early 
in the consultation period. Verbal communication 
is the easiest way for many parents to understand 
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the issues, and written material starts to make 
sense when read after a public meeting. If the 
written material comes first and there is then a 
long time until an open meeting is held at which 
questions can be asked, people can 
misunderstand the issues and become anxious. It 
is obviously important that notice of proposals 
should go out early on, but the public meeting 
should be held early on, too. Statutory guidance 
on good practice would be helpful in that regard. 

The Convener: Section 7 requires the local 
authority to hold a public meeting—the comments 
about ensuring that such meetings are held early 
in the process are helpful. The section also places 
a requirement on the local authority to advise 
HMIE of the public meeting, but it places no 
requirement on the inspectorate to attend. Last 
week, the committee heard from various witnesses 
that no such requirement was being placed on 
HMIE because it would mean that, if HMIE 
representatives were unable to attend a meeting, 
the meeting would have to be cancelled. However, 
some witnesses thought that the inspectorate 
ought to attend. Do the witnesses have a view on 
that? Does section 7 go far enough? Is it enough 
to advise HMIE of a public meeting, or should it 
also be required to be present? 

Donald Gunn MacDonald: Coming to the 
question blind, my immediate response is that 
HMIE representatives ought to attend as 
observers. I see no value in their being there 
unless they have had time to make considered 
judgments, but it would be beneficial to them to 
hear the discussion, the dialogue and alternatives 
to the view that is proposed by the local authority. 
To have HMIE representatives at the meeting 
officially as observers may be a good thing in 
itself. 

Sandy Longmuir: My understanding is that the 
observer role is exactly the role that HMIE 
representatives are supposed to play. When 
officials went through the bill with me just before it 
was published, the reason that they put to me for 
not requiring HMIE to attend was the car 
breakdown reason: if representatives were 
required to attend a meeting but, for some 
unavoidable reason, could not attend, the meeting 
would have to be cancelled and the consultation 
process would fall apart. It was also put to me that 
HMIE would make every effort to attend meetings, 
especially any that appeared to be contentious or 
which concerned a proposal that was likely to be 
referred to the Scottish ministers. I would like 
HMIE representatives to be at every meeting if at 
all possible, but only as observers and to inform 
the HMIE report. 

Judith Gillespie: The presumption should be 
that HMIE representantives would normally attend, 
but I would not want any meetings to be cancelled 

if, for some reason, they could not be present. It 
would be helpful if the guidance could clarify that 
the expectation is that HMIE representatives 
would attend but that the public meeting would not 
be nullified if they were unable to. 

Nicola Welsh: I agree. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): I will expand the discussion on the role of 
HMIE. We had some interesting comments last 
week about the importance of HMIE reports. 
Would the witnesses care to comment about what 
should be in such reports—that is, not just opinion 
but the points that relate to educational and other 
benefits? 

Sandy Longmuir: I think that HMIE would be 
reluctant to comment on anything other than 
educational benefits. I think that it would want to 
stick strictly to the educational aspects and not get 
involved in community or financial issues to any 
large extent because its remit is largely 
educational. 

You will obviously interview HMIE 
representatives, who are the best people to say 
how they would approach such reports. However, 
we can look back at referral cases in the past 
couple of years. After a case has been reviewed, 
the HMIE report is published on the Government’s 
website. It appears that HMIE goes into the 
school; interviews the children, staff members and 
community members; considers the school’s track 
record and that of the school that the children are 
to go to; and then comes to a balanced 
professional view on what level of education the 
children are receiving and what level of education 
they are likely to receive. 

I do not know whether I am allowed to use a 
case example again but, in the Western Isles 
case, the right to close two schools was refused 
on the basis of HMIE’s professional judgment that 
it could not guarantee that the children’s education 
would be improved by moving them to another 
school. That has happened in several referral 
cases. The process is open and transparent and 
can be challenged by anybody who wants to 
challenge it because the letters are published 
immediately they are produced, as are the 
reasons why HMIE’s evidence has been used to 
refuse the closure of a school. We consider that to 
be best practice.  

The closure proposals in the Western Isles were 
mothballed, but there is a case in Angus involving 
the merger of three glen schools—three very rural 
schools—into one, which the cabinet secretary 
allowed last year. HMIE reported on the proposal 
and said that it could see advantages in the three 
schools coming together. In general, we are 
encouraged by the way in which HMIE does 
things. 
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Nicola Welsh: The HMIE report is certainly 
welcome in that it provides a level of independent 
scrutiny of the process, but I would have thought 
that it would also help with the point that Judith 
Gillespie made about the educational benefits 
statement and the balancing of the benefits to the 
various groups of pupils or interested parties. I am 
thinking of a situation involving the merging of two 
large primary schools and one small special unit. 
Who determines the educational benefit to the 
three groups and assigns some sort of priority to 
them? HMIE will be able to provide a greater 
degree of educational scrutiny of the process, 
whereas I would be tempted to think that the local 
authority might take more of an economic view. 

Judith Gillespie: HMIE will focus most on the 
education that a school provides, because that is 
very much its role. I understand what was said 
about the schools in Angus, but HMIE’s specific 
role is to identify good education. 

It is important to bear in mind that a lot of good 
teaching goes on in a lot of good schools. If we 
had a process whereby we shut down schools in 
which there was bad teaching—we do not have 
such a process—we might end up with a rather 
interesting and very different picture. The bill’s real 
emphasis is on good practice and how we go 
about implementing it. There is no great rush to 
shut a huge raft of schools. 

However, it is important that the other, complex 
pressures are understood, even if the priority is to 
keep a school open because the youngsters who 
go there get a good education. It is important for 
people to understand how the various competing 
claims will be balanced. HMIE’s role is more to do 
with the current provision in the schools 
concerned, which could well be extremely good. 
No one is suggesting that the education that they 
provide is not of good quality. I do not think that 
anyone would suggest that; we certainly would 
not. 

Elizabeth Smith: You say in your submission: 
“Recent decisions on school closures would suggest that 

HMIE will give greatest weighting to the quality of education 
provided by the teachers in the affected school and not give 
proper consideration to the greatest imperative on the 
authority, which is to provide a good education service for 
all its pupils.” 

What is the evidence for that? 

Judith Gillespie: That relates to the conflict that 
I have identified between the needs of pupils at 
the school and the wider local authority imperative. 
It seems to me that HMIE has gone into schools 
and said that the pupils there are receiving a good 
education, which is a legitimate role for HMIE to 
play. My reading of the evidence—although I 
might have misunderstood it—is that HMIE has 
been fair in evaluating the education that is 

provided in schools. It is extremely important that 
no one would ever suggest that its judgment is not 
completely accurate. 

Elizabeth Smith: I accept that, but are you 
pointing to other factors that should be taken 
account of in HMIE reports that would enhance the 
decision about the provision of good-quality 
education? If you are, that is quite a major issue. 

10:45 
Judith Gillespie: I hope that you will forgive me 

for straying slightly into budget cuts, which parents 
have told us have been a major area of concern 
throughout this year. People are really hurting as a 
result of budget cuts. 

The Convention of Scottish Local Authorities has 
found that the balance of budget cuts is not even. 
The authorities in which the impact of the cuts is 
greatest are those that have a falling population. 
Authorities with a rising population do not have the 
same level of cuts. As I said, authorities are 
funded for the number of pupils in school, so those 
with falling populations have to spread their 
budgets more thinly. We have heard from several 
authorities about that impact, which is felt most 
acutely in secondary schools. That is partly 
because secondary school budgets are the 
largest, and it is always easier to take money from 
large budgets rather than small ones, where the 
money counts for more. Another reason is that the 
statutory requirements in relation to teachers, 
class sizes and class contact time in the primary 
sector mean that there is genuinely not a lot of 
flexibility in primary school budgets, whereas 
secondary school budgets have considerably 
more flexibility. 

It might be right to shift the balance in that way, 
but we are hearing about a lot of pain from budget 
cuts, particularly in the secondary sector. We are 
hearing about staffing cuts and reductions in 
subject choices—it has gone well beyond books 
and suchlike. I am sure that the committee is 
aware that Anne Glover, the Government’s chief 
scientific adviser, was heavily critical of the fact 
that some secondary schools have £1,000 a year 
to provide science. I am acutely aware of 
education budget cuts, because we have heard so 
much about them from people in schools and 
about how much they hurt. If a council takes 1.5 
per cent out of a secondary school budget, as the 
City of Edinburgh Council has done, that is a large 
chunk and it really hurts. 

Elizabeth Smith: As I understand it, there are 
two issues. The first is a quantitative one about 
resources. You make a strong point that resources 
are not as free now as they were previously. 
However, I am talking about the qualitative 
analysis in HMIE reports on the education that is 
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provided. The point that I am driving at is crucial, 
so I want to pursue it. You suggest that HMIE’s 
qualitative analysis of a school should consider not 
just what teachers can deliver in the classroom, 
but the wider perspective of what is on offer for 
those children as they go about their business in 
the classroom and outside it. Those are important 
considerations in examining possible reasons for 
closure. Are you suggesting that HMIE should 
have a greater role in flagging up such issues? 

Judith Gillespie: To clarify, although I spoke 
about cash reductions, those have a knock-on 
effect on the quality of education in secondary 
schools. We are absolutely not talking only about 
money—the issue is the quality of the education 
that secondary schools provide. The issue is 
difficult, and there is a conundrum to do with what 
we examine and how we evaluate. It is extremely 
hard to evaluate fully the impact of budget cuts 
across a raft of schools. HMIE goes into affected 
schools and examines the quality of education and 
the provision of resources and things such as 
extracurricular activities. That is good, but it is a 
hard job for HMIE to give a perspective on the 
impact on schools of shifts in population and cuts 
in overall budget. It is extremely valuable that 
HMIE examines schools, but I am not certain 
about how much it can give that wider perspective. 
That is the dilemma. One advantage of bringing 
the dilemma to the committee is that significant 
judgments might be made about it. If people take a 
conscious decision to support a school that is 
facing closure, at least we will have a conscious 
decision that recognises that dilemma. I believe 
that that is a helpful way forward. I really feel that it 
is important to highlight that dilemma. I have great 
respect for HMIE, but I am not sure that HMIE can 
resolve that dilemma. 

Elizabeth Smith: I will be keen to hear Mr 
MacDonald’s views in a minute, but let me first put 
a further question to Judith Gillespie. The logical 
deduction from what you have just said is that 
other stakeholders should be involved in the 
process. Who would those stakeholders be? 

Judith Gillespie: One problem with any school 
closure is that many of those who might be 
affected by the closure are unaware of how it 
could affect them because they have little 
understanding of local authority funding. That is 
not really surprising because the funding is 
complex. People in the secondary sector are often 
completely unaware of how their school 
experience could be tied to other decisions. That 
is a dilemma. However, when the local authority 
prepares its educational benefits statement, it will 
have an awareness of that dilemma and will 
probably state it. 

I am not sure whether HMIE’s remit includes 
having a clear role in scrutinising the part of the 

educational benefits statement that details the 
wider benefits. Such a role might be helpful. HMIE 
could use its professional expertise to validate or 
criticise what the local authority claims under the 
fourth dimension of the educational benefits 
statement. That might be a helpful way forward 
that would help to resolve the dilemma. The issue 
is how the position of that group of people is 
properly considered within the process, given that 
the individuals involved might be completely 
unaware that they are affected—that is often the 
nature of the way in which parents relate to other 
parts of the educational service. If HMIE had a 
clear role in scrutinising and evaluating that part of 
the education authority’s statement, it could then 
say either, “Yes, the statement stands”, or “No, it 
is flawed in the following ways”. 

Donald Gunn MacDonald: Convener, I was 
getting frustrated there—I am sorry for making that 
obvious to Elizabeth Smith—because I felt that the 
question was not really being answered. I take 
Judith Gillespie’s point about HMIE’s ability to 
assess the educational standards of pupils, but the 
children’s wider social and educational experience 
also needs to be taken into account. That perhaps 
ought to be a more visible part of the HMIE report. 

I should confess that, for my sins, I am a time-
served headteacher who spent 25 years leading a 
small rural school and who taught for 33 years in a 
rural authority. Therefore, I know a wee bit about 
the game and I know about the frustrations that 
are involved when HMIE comes in. One frustration 
that I experienced—this was way back, when I got 
a very good report—was that the inspectors 
ignored much of the school’s good work in 
extracurricular activities, supporting local voluntary 
organisations, community groups and everything 
else. As the identified Highland Council employee 
with a wee bit of sense who could write a few 
letters, I provided professional support to various 
committees and I was involved in all sorts of things 
in that small community. 

I recall that the title of this committee is the 
Education, Lifelong Learning and Culture 
Committee. We have spoken about the impact of 
schools on pupils’ educational attainment, but no 
one so far has spoken about the potential lifelong 
learning benefits that a school within a small 
community can provide. That is a complex issue, 
but I understand that HMIE has a community 
education inspectorate, although the issue is still 
slightly compartmentalised. 

I suggest—I have jotted down some notes 
here—that HMIE could not only assess the 
school’s educational standards but evaluate 
physical space against the potential to deliver the 
curriculum for excellence. Anyone who has seen 
some of the pathetic wee schools that I have 
walked into in my time—I was in teaching since 

188



2345  13 MAY 2009  2346 

 

1972—will realise why there is an absolute need 
for school closures. I have seen schools that had 
perhaps four pupils, a pot-bellied stove still in the 
middle of the floor and floorboards so worn that 
the teacher tripped on them when they walked 
through the classroom. That is a fact. 

We should take into account the community 
benefits, the potential of the school building to 
allow its teachers to deliver the curriculum for 
excellence and the social benefits to pupils from 
being in a school in the community. Many of those 
communities—as Sandy Longmuir will know—
have a greater social intermix, in that grannies, 
uncles, neighbours, white settlers, pupils and 
teachers all meet together and form a cohesive 
community. I suggest that all those parts of the 
picture should be reflected in HMIE reports. I do 
not know how that would be done—people would 
need to be more enlightened than they are at 
present—but such matters should be included 
within an objective snapshot of the educational 
benefits to pupils, communities and others. 

The Convener: Several members want to ask 
supplementary questions. I ask that 
supplementaries be kept short and that answers 
be kept as concise as possible. People should 
stick to the point. I ask panel members to think 
carefully about the language that they use in 
putting forward their point of view. We have just 
heard a statement that described people in a way 
that I personally find offensive. 

Margaret Smith (Edinburgh West) (LD): In 
response to the comments about HMIE, I can 
speak as someone who spent time just a few 
weeks ago being interviewed by a lay inspector 
about one of my local high schools and its 
involvement with the community. I think that 
moves in the right direction are taking place. 

I seek a point of clarification on some of what 
Judith Gillespie said. As a member who has had to 
deal with the consequences of potential school 
closures in my constituency, I want to clarify 
whether she and other panel members accept that 
HMIE should consider not just the consequences 
on the school that is under threat of closure and 
the wider effect on local authority budgets but the 
impact on neighbouring schools. Often, such 
schools provide another cohort of interested 
parents, who come late to the realisation that what 
is happening up or down the road will have an 
impact on their local school. In my experience, 
those parents often end up being the most 
vociferous people in the process because they do 
not have access to as much information as others 
because their school is not immediately affected 
by the closure. Should HMIE have a role in 
assessing the impact on the educational 
experience not only of the pupils in the school that 
is threatened with closure but of those in the 

neighbouring schools that will experience a 
sudden influx of additional pupils? 

Judith Gillespie: That is a significant point. For 
the school that is due to close, merger is often the 
easiest option because all the youngsters will go 
to the new school as a cohort and will not be split 
among different schools; for the receiving school, 
however, it is easier to accommodate a smaller 
group of pupils. There is a dilemma as to whether 
schools should be merged or whether the 
youngsters in the original school should go to 
different schools in the neighbourhood. Those are 
significant points that need to be evaluated 
carefully. Clearly, the issue depends totally on the 
other schools nearby. 

I agree entirely that such moves and changes 
have a big impact on the receiving school, too, 
and that its views and needs have to be assessed. 
Although I have highlighted changes that parents 
have welcomed in retrospect, it takes a while to 
get to a situation in which people welcome 
closure. If the overriding decision is that a merger 
or some distribution of youngsters is necessary, it 
is important that a huge amount of help and 
support is put in place for all those involved, 
including the school or schools that will receive 
pupils. HMIE has a clear role in assessing what 
the needs of the receiving schools might be. That 
is a relatively unrecognised but important aspect 
of any school closure that has to be considered 
carefully. 

11:00 
Sandy Longmuir: There is no question but that 

HMIE should look at the receiving school in that 
situation. In the current referral cases that I 
mentioned earlier, it has looked at the receiving 
school. 

From a rural perspective, for geographical 
reasons there is generally only one choice of 
school for the children to go to. The nearest school 
might be five miles way and the next nearest might 
be 10 or 15 miles away. There is no choice about 
which school to deliver the children to: generally, 
they just go from one school to the other. 
Invariably, that means that the receiving school 
will have larger class sizes, which has an impact 
on the parents of the children who go there. 

In some cases, a very small school can be 
subsumed within a large school with no 
appreciable difference in class sizes, but merging 
a two or three-teacher school into a four or five-
teacher school invariably leads to a reduction in 
staff numbers and an increase in class sizes. The 
resources are tighter and there is pressure on the 
playing field and the hall—there might be two 
sittings for the dining hall, for example. HMIE is 
right to look at the educational impact of that. We 
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have read the reports on the referral cases in 
detail and, as far as we can see, HMIE is making a 
good job of it. 

Donald Gunn MacDonald: I agree with Sandy 
Longmuir that it is all a question of balance. Most 
cases are unique. The territorial imperative is 
strong in small communities: people really do not 
like sharing the goods that they have gathered for 
their school with other communities. Mechanisms 
have to be put in place to alleviate that, and such 
mechanisms should be in place long before a 
proposed school closure is announced. 

In my experience, when there is potential for a 
school closure, it can be argued that the groups 
involved—two little schools and a bigger school, 
for example—should be sharing facilities anyway 
to alleviate the social problems that very small 
schools have. I am thinking of Dalwhinnie, 
Gergask and Newtonmore primary schools. For 
many years, when I was the head at Newtonmore, 
we offered experiences and opportunities to the 
smaller schools. The closure of one smaller school 
and its introduction into a bigger school, which 
probably has a falling school roll, could be seen by 
both sets of parents as an opportunity to provide a 
better educational and social experience. It is all to 
do with balance. 

In another community, in Alness way back in the 
1970s, there would have been a bloody war if 
there had been a proposal to put my Coulhill 
primary school children into Bridgend primary 
school, because one was an old town school and 
the other was a new school and there were terrific 
fireworks between the two. 

Ken Macintosh (Eastwood) (Lab): I have a 
brief point for Sandy Longmuir. One of the most 
interesting and persuasive pieces of evidence was 
on the educational benefits of rural schools—the 
case that you have made—but I am not sure 
whether HMIE and other educationists fully accept 
the argument. Ultimately, if they do, there is a 
presumption underpinning every single attempted 
closure of a rural school that rural schools are 
educationally beneficial—more beneficial than 
other schools. 

Sandy Longmuir: On balance that is correct, 
although that is not to say that there are no poorly 
performing rural schools; nobody will deny that 
there are some with bad HMIE reports. 

Back in 2005, when the Scottish rural schools 
network first got going on a national scale, it was 
almost possible to identify the schools that were 
threatened with closure by their excellent HMIE 
reports. I could list them. In Moray, schools such 
as Inveravon primary school and Craigellachie 
primary school—schools with some of the best 
HMIE reports that had ever been recevied—were 
put up for closure. Down in Angus, it was Eassie 

and Arbirlot primary schools. Eassie had probably 
the best HMIE report ever given at the time, 
although it has been superceded since by the new 
system. It received that report while it was in 
closure consultation. 

I can go on. Channelkirk primary school in Oxton 
in the Scottish Borders had attainment figures of 
100 per cent in reading, writing and arithmetic for 
several years. It was the best-performing and 
attaining school in the Scottish Borders but, 
although that was known at the time, it went into a 
closure consultation. Roy Bridge primary school in 
the Highlands faced a similar situation. Admittedly, 
its HMIE report came after the consultation, but it 
was a very good report for a school that had been 
threatened with closure for several years. 

We have done an analysis of HMIE inspections. 
We come up against small schools that perform 
badly but, if we look at HMIE reports in the round, 
there is no question of there being any problem 
with small schools. One problem with analysing 
HMIE’s work is that the inspectorate has a policy 
of comparing schools with others in their area—
understandably, it evaluates schools in inner-city 
Glasgow against others in inner-city Glasgow—
which means that it is difficult to make a national 
comparison with attainment in a small rural school. 
However, we have produced figures on how 
children who come out of such schools do. I am 
not trying to say by any means that every single 
such school attains at the level that I have 
described but, overall, they do better than others. 

A point was made about Dalwhinnie primary 
school. The bill was launched there, and I was 
invited to that launch. The school has seven 
pupils, who are all gamekeepers’ children. They 
are by no means from socially advantaged 
backgrounds but they are the most intelligent, 
articulate and confident pupils. Highland Council is 
to be congratulated on the standard of work on the 
wall and the display that was put on that day. The 
children were in front of television cameras and 
were totally natural and relaxed. If there was any 
social or educational problem in that school, it 
would have been shown up that day, but the pupils 
are exceptional and to be congratulated on how 
they conducted themselves that day. 

The other side of the coin is an interesting story. 
Moray Council went to a stage 2 review on several 
schools that it proposed to close. It used 60 per 
cent capacity as the reason to propose closing a 
number of schools. Tomintoul primary school—a 
rural school—was one of them and, while it was in 
the closure consultation, it received the worst 
HMIE report on record. Moray Council’s reaction 
was to remove the school from the closure 
consultation because it could not possibly close it 
when it was that bad. 
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That shows how perverse the situation is: 
Inveravon remained in the closure consultation, 
despite receiving one of the best HMIE reports 
ever in Moray Council, while the school that 
received the worst HMIE report ever was removed 
from it. I hope that that answers your point. 

Donald Gunn MacDonald: The size of a school 
makes a difference to its potential to provide a 
breadth of curriculum and educational experience. 
I will be personal: my three children went through 
a school with about 70 pupils, and their cousins 
went through a school in Nairn with about 700 
pupils. My sister-in-law constantly asked me, “Why 
are my neices always in the festival? Why are they 
always in the school team and starring in the 
drama production?” The reason was that, in small 
schools of about 70, it is possible to do things that 
all schools can do no matter what their size but 
very small schools cannot do on their own.  

The rolls of small schools fluctuate. Dalwhinnie, 
by the way, is going down to four pupils, with the 
potential of two of them going to Newtonmore 
primary school. The challenge for very small 
schools is to co-operate and get involved with 
groups of similarly sized schools or the bigger 
schools in the area to ensure that all pupils in 
Scotland share a common breadth of educational 
and social experience. 

Claire Baker (Mid Scotland and Fife) (Lab): I 
have a couple of questions about the proposals for 
dealing with corrections in a consultation. Last 
week the bill team clarified that, although there 
may still be dispute about factual inaccuracies, 
everything will be published in the final report, so it 
will be transparent if there has been dispute about 
some of the information. Do you think that the 
proposed provision is suitable and will achieve its 
aims? Are you satisfied that it is the appropriate 
way of addressing factual inaccuracies? 

Sandy Longmuir: We are largely responsible 
for the inclusion of the provision in the bill. It is 
based on experience, as we are called in when 
there are problems. We are a bit like policemen—
we see the negative side of life. There are local 
authorities that operate best practice—the 
responses to the consultation show how well some 
local authorities view their small rural schools—but 
that is by no means the case across the board. In 
a number of consultations, the information that has 
been provided has been dubious, to say the least, 
or downright inaccurate. In some cases, it has 
been easy to prove the inaccuracy of the 
documentation. 

In one case—I will not mention names—a 
financial justification was given for the closure of a 
school, but in the spreadsheet analysis the totals 
at the bottom were all wrong. It took us the best 
part of a year to get the council to admit that it had 
totalled up the columns incorrectly. In the same 

case, the council applied loan charges to 
refurbishing the existing school but not to building 
an extra classroom at the receiving school to 
accommodate the extra children who were to go 
there. It suggested that, all in all, it would save 
£500,000 by closing the school but, once the 
errors in the document had been corrected, it was 
clear that closing the school would cost the council 
money. We had incredible difficulty getting the 
council to admit that its figures were wrong. 
Eventually it produced a report in which it admitted 
that it had made £2 million-worth of errors in the 
original consultation document—without taking 
into account the grant-aided expenditure funding 
that was touched on briefly last week, which 
meant that millions would be lost to the authority 
over a period of years. 

We have encountered such cases in many local 
authority areas in Scotland. Roll projections are 
more of a grey area because they are open to 
interpretation, although they are not open to 
interpretation to the same extent when they are 
based on births. How can a council argue that a 
school roll will fall continually when the number of 
births in the area concerned has increased by 20 
per cent in the past five years? In a case in which 
we are involved at the moment, the local authority 
is defending its position vehemently and insisting 
that its figures are right, although anyone can get 
information from the Scottish neighbourhood 
statistics website that indicates that the number of 
births in the town in question has increased by 20 
per cent. The council is forecasting a fall of 10 or 
12 per cent in the school roll over five years, by 
which time those children will be entering school. 

That is the background to the mechanism for 
challenge. We were able to present case study 
after case study that showed what has happened. 
We begged that such a mechanism be included, 
and I think that it will go a long way towards doing 
the job. There are a couple of slight nuances that 
Mervyn Benford mentioned last week. The case of 
a council doing nothing is covered by a later 
section, which requires authorities, when they 
produce their finalised reports, to list the 
challenges that have been made to the accuracy 
of their information, to say what they have done 
about them and to indicate why they think that the 
challenges were wrong. In every instance, they 
must provide justification for their rejection of a 
challenge. That will go a long way towards doing 
the job. 

Claire Baker: Last week I raised concerns 
about who judges the disputed information. Is it 
enough for everything to be included in the local 
authority’s consultation report, even if agreement 
has not been reached? Is that a sufficient 
safeguard? 
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Sandy Longmuir: If there were not a referral or 
call-in process to provide the option of subsequent 
challenge, it certainly would not be enough. Any 
member of the school or community may request 
that the cabinet secretary calls in a proposal on 
the basis that flawed information has been 
provided. However, the process will probably be 
self-policing and never get to that stage, because 
the local authority will ensure that the numbers are 
right and that any challenge can be met. If 
everything works out properly, the call-in option 
will probably never be used. 

11:15 
Donald Gunn MacDonald: If what Sandy 

Longmuir said is correct, I thank him for answering 
my question about that situation. I understood 
from my reading of the bill that the call-in would be 
enabled only if there were demonstrated 
procedural error. However, if there can be a call-in 
because of flawed information, my question is 
redundant—it was about corrections not being 
made and whether, if the representative groups 
and the local authority failed to agree, the local 
authority view would prevail or an independent 
arbiter would make a judgment. 

Claire Baker: My final question relates to the 
earlier discussion on the six-week consultation 
period and parents’ ability to gather data to 
present an alternative position. Some parents will 
never have been involved in such a situation 
before. The Scottish rural schools network said 
that it tends to go into areas to offer support, but 
Sandy Longmuir will not do his job forever. 

Sandy Longmuir: I hope not. 

Claire Baker: There seems to be a lot of 
reliance on a small group of people’s expertise 
and knowledge, but what happens when they are 
not around to provide that support? How can the 
bill ensure firmly that parents can access the 
information that they need to challenge proposals? 

Sandy Longmuir: Parents should be given 
enough information about places to contact in the 
initial consultation proposal paper. Claire Baker 
referred to our network offering support, but we 
never barge in where we are not asked—for 
example, Murdo Fraser has referred a couple of 
cases to us. 

Claire Baker: I meant that you go in with a 
rescue approach rather than an aggressive one. 

Sandy Longmuir: We are unfunded and do that 
work out of our own pockets, which can be hard 
on some of us. For example, Roy Bridge to 
Arbroath is a fair distance and we might travel it 15 
to 20 times, taking time off work to do so. 

Consumer Focus Scotland said in its written 
evidence that communities should get financial 

assistance—not us, because we are not asking for 
money—to help them prepare their case during 
the six-week period. 

Donald Gunn MacDonald: If development 
programmes had a better track record, parent 
councils were established for every school and 
every local authority area had parent forums, with 
a healthy relationship between them and the local 
authority, the fears and disputes might disappear. 
In addition, a national body that represented the 
parent forums would provide the system with 
expertise and knowledge. I hope that we will hear 
more about that on 13 June. The bill is the first of 
a number of bills that will help establish 
relationships of trust, confidence and 
transparency, which may help the situation 
generally. 

The Convener: Judith Gillespie said earlier that 
she would have to leave at 11.20. I thank her for 
her time. 

Aileen Campbell (South of Scotland) (SNP): 
Sandy Longmuir referred earlier to section 11 of 
the bill, which provides for a minimum three-week 
period between publication of the consultation 
report and a decision being made. The bill team 
outlined the reasons for that at last week’s 
meeting, while the SRSN submission noted the 
potential for closures without much consultation. I 
am keen to know a wee bit more about what the 
witnesses think about the three-week period and 
what it would allow them to do. Are you content 
that that would give sufficient time to present 
further reflections to the local authority? 

Sandy Longmuir: We would probably have 
preferred four weeks, but we are down to arguing 
about one more week. We see the provision as 
vital—it is as important as any extension to the 
initial consultation period. The council’s final report 
must include the HMIE report and a rebuttal of any 
allegations of factual inaccuracies. The provision 
in section 11 gives the community and people like 
us who can help, if we are asked, three weeks in 
which to assimilate and understand the council’s 
position and to do any further financial or 
educational analysis that is needed to reinforce 
our case. It is essential—and part of their duties—
that local elected members should make 
themselves available to representation in that 
period, so that points can be made beyond the 
report. 

I gave the example of a case in which there was 
a 28-day consultation period and the vote was 
held less than a week after the end of that. We 
were ready for it—I hate to use the phrase—but 
we did not know that it would come that day. 
When we go into a consultation now, we know 
where to look for evidence and how to do the 
financial analysis that is required—there is a 
calculator for GAE on the website—but the three-
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week period is irreplaceable. We need time to get 
to the elected members. 

Nicola Welsh: I agree. We definitely need three 
weeks, if not four. Many people are not as 
experienced as Sandy Longmuir, so the original 
six-week timescale could be a struggle for them. 
The three-week period is essential. By the time 
that people have got through the first part of the 
consultation, they will, we hope, have learned 
enough to be able to respond within three weeks. 
To a great extent, they will be prepared for what 
they get. 

Aileen Campbell: Last week the bill team said 
that the onus will be on councils to ensure that 
everyone knows that their reports have been 
published. Do you want councils to do anything 
further to ensure that everyone is aware that their 
reports have been published and are accessible? 

Sandy Longmuir: It should be sent to key 
stakeholders as a matter of course. Anyone who 
responds to a consultation in writing should get a 
copy of the consultation report. Obviously, that will 
include the parent council, but it will also include 
many parents. If someone has taken the time to 
formulate a written response to a consultation, 
they deserve to see the report and how their 
evidence has been included and treated in it. The 
onus should be on councils to send the report to 
anyone who has shown an interest in the 
consultation during the normal consultation period. 

Donald Gunn MacDonald: Throughout the 
documentation so far, the generous opinion has 
been held that local authorities are absolutely 
honest and do not have their own agendas. I am 
scared about making personal comments, but I 
can imagine situations in which local authorities 
have their own agendas, go through procedures 
and forget to send a report to the odd person. 

This discussion has led me to realise just how 
important voluntary organisations such as the 
Scottish Parent Teacher Council, SPCA—which is 
going into liquidation because it has no more 
money—the Scottish rural schools network and 
the Govan Law Centre still are on the Scottish 
scene. Should we go through this world of ours 
expecting more and more from government and 
from organisations supported and paid for by 
government, or should we be generous in 
supporting voluntary organisations with a bit of 
cash to facilitate their work? 

Sandy Longmuir and I are volunteers. I went to 
Morar for about five weeks and got involved in all 
sorts of problems between a Gaelic-speaking 
group and an English-speaking group concerning 
a dilapidated school that was built before 1872, so 
I know exactly what is being said. I want to make 
two points: first, our voluntary organisations are 
very effective at addressing problems; and, 

secondly, they rely on volunteers. We must not 
have an excessively rose-tinted view of the 
motives of some local authorities when they go 
about their work. 

Aileen Campbell: I have a question for Nicola 
Welsh. What do community councils do at the 
moment to make members of the wider community 
aware of the potential impact of a school closure? 
What role do you see community councils playing 
if the bill is passed? 

Nicola Welsh: That issue is one reason why I 
would like the consultation period to be longer 
than six weeks. Generally, community councils 
meet monthly, so depending on when the proposal 
comes out in that cycle, it might be at the wrong 
time of the month. Community councils are not 
averse to holding special meetings, but even a 
two-hour evening meeting will not be enough to 
address a serious proposal. A community council 
would normally try to get information, perhaps by 
approaching the likes of Sandy Longmuir or 
Donald Gunn MacDonald, and then hold a public 
meeting, independent of the local authority public 
meeting. Community council meetings are public 
meetings, but there would tend to be a special 
meeting on such issues. 

Donald Gunn MacDonald: I am a community 
councillor and, two nights ago, I attended 
Newtonmore community council. When we got to 
correspondence and consultations, it was half past 
10 at night and we had a large pile of documents, 
which we simply noted. There is increasing 
pressure on community councils to deal with 
business. 

Nicola Welsh: Community councils can 
announce special meetings, which might involve 
just an interest group. However, school closure 
proposals would probably require a full community 
council meeting with the public invited. That would 
be an opportunity for the community council to 
gather more information and to present it to the 
public. 

Aileen Campbell: I presume that that is how 
you will continue when the bill is passed. 

As I represent the South of Scotland, I am aware 
that some community councils are stronger than 
others. What does your association do to 
strengthen the arm of community councils that 
face school closures? How do you help such 
community councils to get the word out to people 
in the wider community that they face losing the 
school and the facilities that they use? 

Nicola Welsh: The association would not be 
involved directly with getting information to the 
wider community in a community council area. If a 
community council had difficulties and contacted 
the association, we would provide support and 
advice on whom to contact. On a more general 
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level, we are establishing various forms of training 
to try to strengthen community councils throughout 
Scotland. 

Aileen Campbell: Mr MacDonald made a plea 
to small schools to work together. In my 
experience, one and two-teacher schools from 
throughout the local authority area came together 
for sporting and music events and trips. Is such 
co-operation driven by individual headteachers 
and particular local authorities? 

Donald Gunn MacDonald: Yes. 

Aileen Campbell: Would greater co-operation 
reduce the likelihood of potential closure? 

Donald Gunn MacDonald: When I was a 
headteacher, I pooled out-of-school funding for 
various small schools to give residential 
experiences for children from our little group of 
schools. We would take, say, 21 children who 
were going to primary 7 and provide them 
experience of one another and the social 
residential experience. Incidentally, I say to Sandy 
Longmuir that the children from the smaller 
schools had more difficulty integrating in the 
residential experience because they were away 
from home and were sometimes not so 
experienced in that. We then called in the out-of-
school funding budget. Highland Council let me 
use part of it to take every small Gaelic-medium 
group of primary 5, 6 and 7 children in the council 
area to do the same thing. Rather than just 
children from our immediate territory, we took 
small groups of children in Gaelic-medium 
classes, who were isolated by geography and 
language, and put them together to enhance their 
social experience. 

Schools are doing such things, but it is often led 
by individuals. In my experience, it has required a 
little extra funding. It also took the good will of 
parents and headteachers, for example, to travel 
the 22 miles to Kinlochlaggan to pick up one shinty 
player who was the best centre forward I ever had. 

Sandy Longmuir: We started the network 
because two, three and four-teacher schools were 
under threat. At that time, several of our members 
said that if their schools became one-teacher 
schools, they would allow them to close because 
they thought that the children would not get the 
social experience. Evidence on the issue is 
patchy—no research has been done and no 
psychometric studies or psychological analyses 
have been carried out in small schools in 
Scotland. 

11:30 
However, there is a large body of evidence on 

home schooling, which is comparable with very 
small school groups. My perception of home 

schooling came from television programmes about 
children who go to university when they are 14 
and become top professors—I was not sure that I 
wanted my child to be like that. However, contrary 
to that perception, there is evidence from massive 
award-winning studies that have been replicated 
that children who are educated in vertical peer 
groups and small peer groups do not suffer social 
disadvantage. 

I will run through a list of people who might have 
been disadvantaged by their attendance at small 
schools: Jamie McGrigor went to a very small 
school; Tavish Scott went to Bressay primary 
school in Shetland; Liam McArthur went to school 
on Sanday, in Orkney; Jim Hume went to Yarrow 
primary school in the Scottish Borders; John 
Farquhar Munro spent his schooldays in 
Glenshiel—the school is now Loch Duich primary 
school and has 20 pupils; and Jack McConnell 
went to Lamlash primary school on the isle of 
Arran, which currently has 63 pupils. We must not 
forget Aileen Campbell, who went to Collace 
primary school. An HMIE report on the school—
the inspection must have taken place just after she 
left—concluded that 
“Pupils’ personal and social development was very well 
extended through their classroom experiences and by a 
wide range of extra-curricular activities. They had very 
good opportunities to develop self-confidence and to co-
operate with one another and with adults.” 

Do you agree with that, Aileen? 

Aileen Campbell: Yes, I do. 

Donald Gunn MacDonald: What was the size 
of your school? 

The Convener: I remind people that this is a 
parliamentary committee. It is the responsibility of 
committee members to question the panel, not the 
other way round. Time is getting on, so can we get 
back to the substance of the discussion? 

Donald Gunn MacDonald: May I interrupt, 
convener, to ask for a point of information? 

The Convener: No, Mr MacDonald, it is not 
appropriate for you to speak at this point. Mr 
Longmuir, will you finish making the point that you 
were attempting to make? 

Sandy Longmuir: I will be brief, and I am sorry 
about the slight distraction. I was talking about the 
lack of psychometric analysis and I wanted to 
make the point that the people whom I named 
have chosen probably the most social employment 
that there is in Scotland. Standing for election is 
the biggest popularity contest and elected 
members must represent a huge number of 
constituents. Statistically, we would expect about 
four or five people from very small schools to be in 
Parliament, and if people were socially 
disadvantaged by their attendance at such schools 
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we would expect to find just one or no members, 
rather than double the expected number. 

That is a small-scale example and an awful lot 
more research is required, but my serious point is 
that the evidence from research on home 
schooling and from environments such as the 
Parliament is that no social disadvantage follows 
people through to later life. 

Kenneth Gibson (Cunninghame North) (SNP): 
I noted the comment about local authorities having 
their own agendas. I do not always agree with 
local authorities but I think that they are committed 
to delivering the best possible education, as is 
everyone else. Authorities’ motives should not be 
impugned, even if we do not agree with their 
approach. 

Much has been said about rural schools—that is 
a difficulty for a member who does not speak until 
late in a meeting. Section 12 of the bill will require 
an education authority to “have special regard” to 
three factors in relation to a proposal to close a 
rural school. Authorities will be required to 
consider: 

“(a) any viable alternative to the closure proposal, 

(b) the likely effect on the local community in 
consequence of the proposal (if implemented), 

(c) the likely effect caused by any different travelling 
arrangements that may be required in consequence of the 
proposal (if implemented).” 

The Moray forum argued that community issues 
are also highly relevant to urban schools. 
However, the bill team told the committee that the 
loss of a school in a rural area could have a 
“greater impact”, as the community would be likely 
to have fewer other available services and pupils 
would need to travel further for their education. 
SPTC said in its submission that it is 
“concerned that the legislation seems to make community 
viability a priority over good educational provision for 
children.” 

It is unfortunate that the witness from SPTC had to 
leave early. What do the other witnesses think 
about the factors to which education authorities 
must have special regard when a school closure is 
being considered? 

Sandy Longmuir: We—as the interest group 
that we are—see that as vital. The bill provides 
that three factors must be considered when there 
is a proposal to close a rural school, which almost 
copies the situation as it has been in England 
since 1998—statutory guidance there on rural 
school closures is made up of those three points, 
which include community impact. When we first 
raised our petition, we never said that no school 
should close and we made it a priority that 
children’s education be placed above any 
community factor. If the education in a school is 

disadvantaging the children, the community aspect 
is secondary. 

As, I hope, we have established—and as it says 
in the Scottish Parliament information centre 
briefing that I have—education that is provided by 
rural schools is generally up there. The committee 
heard evidence to that effect last week. The 
second factor of which cognisance must be taken 
is that such schools are very important to their 
local communities. Again, the procedure that is set 
out in the bill goes a long way towards 
acknowledging that. As I think I said in our 
submission, we have great sympathy for urban 
communities and do not wish to diminish the 
community impact of a school closure in an urban 
area. If you applied the three criteria to all schools, 
rural schools would separate themselves out 
anyway because of certain criteria such as the 
distance to travel to the next school. In many rural 
areas, the school is the only community-funded 
resource left within a fair geographical area. Such 
schools become even more important to their 
communities than do schools in urban areas. 

Another factor is finance, which settles itself out. 
In most urban situations, there is no requirement 
to provide the extra cost of transport if, as in one 
case that I can think of, two schools are only 600m 
apart. In most urban environments, schools do not 
meet the distance criterion that means local 
authorities have to pay for additional transport. We 
have case studies from numerous councils in 
which the additional cost of transport incurred 
when closing a school is substantial. Yet another 
factor is grant aided expenditure funding, which 
applies to rural schools that have fewer than 70 
pupils, but not to urban schools. If all the criteria 
were to be applied to all schools, the rural schools 
situation would separate itself out in any case, 
although we agree that urban schools can be 
important in their communities. 

Kenneth Gibson: Before other panellists speak, 
I ask whether schools are essential to the viability 
of communities. A school closure was proposed in 
my constituency: one of the arguments against it 
was that one family had come from as far away as 
Oxford to attend because the grandparents had 
gone to the threatened school and the school 
attracts young families to the area. What is your 
view on that? 

Sandy Longmuir: The phrase “the Moray 
magnet” was used during the proposed 21 school 
closures in Moray in 2005. Those small schools in 
beautiful settings were receiving fantastic HMIE 
reports and attracting people from all over—I 
spoke to people from Australia who had come to 
settle in Moray. 

There is no question that small rural schools are 
important to the viability of a large number of rural 
communities. They are important both in attracting 
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people and maintaining a village atmosphere. 
Such schools often use the village hall as a 
gymnasium, for sports and even for dining and 
that is said to be a bad thing. It is far from it—in 
the rural environment, it is the best of things. The 
local authority funds the village hall for the time 
that it uses it as a gymnasium, for meals or for 
pantomimes, so such usage is critical to keeping 
the hall going. The local authority does not then 
have to fund the building of a new 100m2 
gymnasium because it can use an existing 
building at very little cost at the same time as 
maintaining the viability of the village. Far from 
being a bad thing, the symbiosis of the school and 
hall in the village enhances the environment for 
everybody. 

Donald Gunn MacDonald: Convener, is it all 
right if I comment? 

The Convener: Yes. 

Donald Gunn MacDonald: Thank you. The 
viable alternative in a rural situation could often be 
the use of existing facilities, such as the village 
hall, but it is often up to headteachers to pull down 
money from budgets they do not have. I ask 
people to consider flexible alternatives to closure 
throughout Scotland as part of the presumption 
against rural school closure, in order to provide the 
facilities for the curriculum for excellence. The use 
of village halls and other community facilities is 
one such alternative. 

We should be aware that we are probably using 
outdated statistics on transport and travel—I have 
noticed a reference to the five-mile rule. I live in an 
area in which complying with the five-mile rule 
would have been impossible. Historically, 
travelling to a school that was 12 miles away from 
my school was almost impossible for three months 
of the year because of bad weather, bad roads 
and the travel time. Nowadays, a good school bus 
could cover those 12 miles safely in 15 minutes. 
Climate change means a decrease in snow and 
ice in rural areas, so travel rules can be slightly 
relaxed, given better buses and accommodation. 

I say to Sandy Longmuir that a famous study by 
a friend of mine in Norway—Professor Karl Jan 
Solstad—examined the effect of travel on 
schoolchildren. The research was conducted in 
1972 or 1973 and it concerned the effect on 
children of travelling distances to school. I have a 
copy of that and I am happy to give it to anybody. 

As for the effect on the community, when a 
school closes, a local authority all too often sells it 
and its grounds to generate money. When I was a 
youth club leader for many years, I used the 
school facilities in whichever community I was in 
for youth clubs. I do not know whether the cabinet 
secretary has built into her figures the fact that if a 
school is closed but the community facility is kept 

open, the local authority will have a continuing 
cost. 

Kenneth Gibson: When Mervyn Benford from 
the National Association for Small Schools gave 
evidence last week, he said: 

“Many of the arguments in proposals to close small 
schools are to do with the small peer groups. That is 
somebody’s opinion—no evidence has ever been produced 
to show that children in small peer groups do less well … 
we find that small school pupils in mixed age and ability 
groups, with few specialist teachers, in old buildings and 
with small peer groups are at the top of national 
performance figures … We have a model that goes beyond 
education budgets, because the cost of educational failure 
impinges on health budgets, social services budgets, police 
budgets and so on.”—[Official Report, Education, Lifelong 
Learning and Culture Committee, 6 May 2009; c 2324, 
2310.] 

The SPTC’s representative is no longer here, 
but the SPTC’s submission talks about schools 
that 
“often have a very limited mix of children and do not 
provide pupils with the range of peers/potential friends/role 
models that it would be reasonable to expect in a town”, 

almost as an argument for having larger schools 
and for having fewer smaller schools. What is your 
view on that? Are you aware of evidence that 
suggests that smaller schools—whether urban or 
rural—are detrimental to children’s education and 
overall development? 

Sandy Longmuir: I have probably partly 
answered the question. We look all the time for 
evidence across the board that argues against the 
case that we make for rural schools, because we 
would hate to disadvantage children. The priority 
is always the children. We have looked 
everywhere for such research evidence, but we 
have not found it. We have no doubt that some 
children do not fit into a small-school environment 
and have a nervous disposition, but if that is 
compared with social failure on a huge scale 
elsewhere and if we look in the round at whether a 
significant portion of children are disadvantaged 
by attending small schools, all the evidence from 
home-schooling studies and so on points to the 
fact that such children are not disadvantaged and 
that they turn out to be decent individuals. 

Mervyn Benford referred to studies in America, 
such as the student teacher achievement ratio 
project—the STAR project—which costed the 
benefit of splitting up schools and followed how 
children developed. It dealt with the saving in tax 
dollars through a reduction in vandalism, crime 
and so on. That was followed through extensively 
and it was found that keeping smaller schools had 
a cost benefit. 

You referred last week to the best study that we 
have found, which is from France—it probably 
could have been done only there. One set of 
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cantons pursued the policy that you suggested—
going for larger single-stream schools—while 
another set of cantons kept vertically integrated 
multi-age classes. The children involved were 
followed through school and to university, and it 
was found that those who had been to smaller 
schools paid more tax, obtained better jobs and 
were not educationally disadvantaged. The study 
also showed that transport to larger schools cost 
more. 

11:45 
Donald Gunn MacDonald: This is terribly 

complex. In comparing groups for educational 
achievement, matched groups must be used, or 
the comparisons have to be like for like. I am not 
being disrespectful, but large urban schools in 
certain parts of the country have a considerable 
weight of social problems to come to terms with: 
those social problems, rather than the quality of 
teaching or the intelligence of the catchment 
group, affect the performance of the pupils. 

Home-study pupils are a very different group. 
The unusual results and high quality of 
performance that come through in longitudinal 
studies of home-study pupils do not reveal that 
there is anything better about the child, but 
probably show what we have identified as quality 
parenting and a mature and beneficial 
environment for learning. 

I am worried about our definition of small, which 
is why I asked Ms Campbell what size her school 
was. I maintain that the best size for a school is 60 
to 80 pupils, which gets the social mix going and 
allows the range and raft of educational 
opportunities, which build up quality educational 
attainment. What is small? I am sorry to say to 
Sandy Longmuir that I have found that children 
from very small primary schools, with two to six 
pupils, need the support of a larger number of 
children to get involved in games, choral verse 
and all the other things that are beneficial to our 
children. That is personal experience: I have done 
no empirical study. My view is based on 33 years 
of primary school teaching—three as a teacher, 
five as an assistant head of a large school with 
650 pupils, and 25 years spent in a lovely 
environment in Newtonmore, where the school roll 
varied from 70 to 105 in my days there.  

I am aware of the money magnet, which in other 
places is disrespectfully called the Volvo 
syndrome. People of a particular class, who tend 
to buy such estate cars, are keen to have their 
children mixed together. Mummy does not work, 
but daddy is working—they are a nice nuclear 
family—and they tend to pick certain schools, 
congregate there and even move to the catchment 
area. I hope that the Australian child to whom 
Sandy Longmuir referred is not travelling daily—

that was my only fear. I hope that that was helpful, 
convener. 

The Convener: It would also be helpful if we 
could stick to the point, because a number of 
members want to ask questions. 

Kenneth Gibson: There are some islands 
where there is no real alternative to having a 
school with perhaps only half a dozen pupils; the 
alternative would be to ship them to the mainland 
or other islands, which would be a concern. 

A point was made earlier about the money that 
might be saved from the closure of a school. That 
looks at the impact in a two-dimensional way 
because it looks just at the education budgets, and 
not at the impact on the community or the long-
term development of the children. Do any of the 
witnesses believe that the money saved would 
have a marginal impact at best? A school with 17 
pupils in my constituency might be closed with no 
savings in the first two years but a saving of 
perhaps £50,000 a year thereafter. Does anyone 
believe that such a sum, when distributed around 
local authorities with thousands of pupils, would 
have any impact whatever on the receiving 
communities? 

The SPTC submission states: 
“it is important that local authorities can adjust their 

school provision to meet the changing needs of parents 
and pupils in their area and to release much needed money 
back into their schools”— 

which would otherwise 
“suffer cuts in service as a consequence.” 

Do you accept the other point that is made in the 
SPTC submission, that 
“change is quickly accepted and new parents coming into 
the school often wonder what the fuss was about”? 

Sandy Longmuir: I am not good at multitasking. 

In the context of the discussion about finance I 
will talk about Cabrach primary school—I expected 
someone to mention that case, but no one has. 
Cabrach is a very small school, which was up for 
closure two years ago but was retained, on advice 
from the Cabinet Secretary for Education and 
Lifelong Learning. 

We had recommended mothballing the school, 
because we could not envisage how the 
community could regenerate in the area. My view 
is that not all schools should be saved—one of the 
network’s founding criteria was that we would not 
go out on a limb and defend every school. 
Kenneth Gibson’s point about island communities 
is 100 per cent correct: there will continue to be 
schools in such remote places. 

We conducted a financial analysis, in which we 
considered how much benefit there would be if 
Cabrach primary school closed. Moray Council is 
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small, and we found that the closure of Cabrach 
would increase the budget for every other child in 
the area by less than £10 per annum. Cabrach 
had only two pupils at the time, but to our surprise 
its roll has increased, so closure would have even 
less impact now. 

We also showed that even without the GAE 
impact there would be no financial benefit 
whatever to closing Roybridge primary school. We 
have not studied the situation in Glasgow, 
because that is not our remit, but we suspect that 
if we were to conduct a similar financial analysis of 
proposed school closures in urban areas we would 
find that the savings would not be as great as is 
claimed, given the evidence on capacity that the 
committee heard from Neil Kay at last week’s 
meeting. 

We have done financial case studies for 
numerous schools throughout Scotland. For 
example, we convinced elected members of 
Scottish Borders Council that it would cost the 
council money to close Channelkirk primary school 
in Oxton. The school had a roll of 53 at the time, 
but is now bursting at the seams. 

The birth rate in Scotland has increased by 18 
per cent since 2002 and there is evidence that a 
large number of people want their children to be 
educated in rural areas—I do not know whether 
they are the Volvo brigade. That has an impact on 
finance and capacity issues. 

Donald Gunn MacDonald: I want to hammer 
home Sandy Longmuir’s point about the 
presumption against closure, although I agree with 
him that sometimes a school deserves to be 
closed, for educational and other reasons. 

I recommend to the committee that greater 
emphasis be placed on the ability of very small 
schools to use modern technology to 
communicate with peer groups in other places. For 
example, Canna primary school has two pupils. 
Webcam links would allow those children to 
interact with their peers and other teachers, to the 
enrichment of the curriculum. There are 
opportunities for small island schools, if they can 
be encouraged to take advantage of modern 
technology. 

We must bear in mind that we need schools that 
are fit for purpose in the 21st century. We need 
schools that allow access, so that handicapped 
pupils do not need to use stairs, for example. 
Some of our built school estate is not fit for 
purpose and there must be rationalisation. I 
presume that that is what is happening in 
Glasgow. Better communication between parent 
groups, parent councils and local authorities would 
take much of the angst out of the situation. 

Kenneth Gibson: No one has responded to the 
SPTC’s comment that 

“change is quickly accepted and new parents coming into 
the school often wonder what the fuss was about.” 

Is that the case? Is a school closure quickly 
forgotten about when children start at their new 
school, or does the issue hang over and cause 
difficulties for years? 

Sandy Longmuir: Last year, Consumer Focus 
Scotland—it used to be the Scottish Consumer 
Council—analysed consultation practices. We 
talked at length to a researcher who had carried 
out case-study interviews in communities in which 
schools had closed three or four years previously, 
in the Midlothian Council and Fife Council areas. 
Her comment following those interviews was that 
people were still grieving for their schools. 

Recently, there have been newspaper reports—
including in The Times, I think—on Hutton primary, 
which was closed in early 2005, in which people 
talked of their sense of loss and about there being 
no children’s voices in the village any more. They 
still remembered the community as it had been. 

The point is valid that incomers to an 
environment such as that would accept it as it was 
and move on with their lives. If someone does not 
know that something existed, and they have no 
experience of it, how can they miss it? However, 
the point that their lives may have benefited from 
and been enriched by having a school in the 
village is also valid. 

Donald Gunn MacDonald: The effect may be 
hidden, yet it can prevent community 
development, including achieving the critical mass 
that rural communities need to be viable. If there is 
no school in a village, young families will not move 
there. Instead, there may be an increase in holiday 
homes, and we all know about that.  

I remember the Beeching cuts—my goodness, I 
do. For those who are younger than I am, I am 
referring to cuts in the railway network. Rural 
communities still suffer the effects of those cuts, 
but no one is saying on a daily basis, “My station 
was closed in 1959,” or whenever it was. Although 
it is hidden, there is still an effect on community 
and social development. 

Another effect of school closure on small 
communities is that people lose a community 
facility that can be used for other purposes. 

Nicola Welsh: The reason for closure is a 
factor. People tend to make the best of what they 
have got in the circumstances. If closure results 
from a falling school roll, it can take a while for 
people to get over it, but if the reason for closure is 
the poor state of the school buildings, people are 
happy that their children are going to a better 
facility. Certainly, when that happened in my local 
area, people liked the new facility, because it was 
much nicer. That said, there is still an awful lot of 

198



2365  13 MAY 2009  2366 

 

complaints. The new facility is not ideal—for 
example, it does not have as much space as the 
old one—but, even so, people recognise that it is 
better than having to have buckets in the hall. 

Margaret Smith: I listened with great interest to 
Sandy Longmuir’s comments about whether the 
three criteria should apply only to rural school 
closures or whether they are valid for all school 
closures. As he said, rural schools are most 
affected by the three criteria, but, as I said last 
week, the criteria are equally important to schools 
in socially deprived communities in urban areas 
and to schools in the rural fringes of cities. What 
are the other two panel members’ views on the 
matter? 

Nicola Welsh: I agree that the three criteria 
should not be used specifically for rural schools. 
That said, I recognise that they are necessary. 
Rural schools receive very good HMIE reports. If a 
rural school is to be closed down, HMIE reports 
can be used to compare schools. If their reports 
are equally good, children may be moved from 
one school to the other without any detrimental 
effect. The educational argument might be that 
one school should close, but we need HMIE 
reports as a fall-back position to ensure that the 
views of communities are considered. The process 
is equally valid in urban environments. I have 
nothing on which to base this opinion, but I tend to 
agree with Sandy Longmuir that rural schools 
would fall out of the process; they would score 
higher on certain points. 

Donald Gunn MacDonald: I have little to add, 
except to say that, in urban areas, schools are 
often located just round the block from each other 
and are not fit for purpose. Working and learning 
in a new building that is fit for the 21st century, is 
equipped with modern heating and ventilation, and 
is designed to satisfy curriculum for excellence 
needs is hugely pleasurable. 

12:00 
Ken Macintosh: I will address my questions on 

the ministerial power of call-in to Mr Longmuir first. 
All the witnesses have made their views on that 
power known in their written evidence—for 
example, the SRSN says that it would prefer an 
appeals system. However, the committee does not 
have a general picture of how the call-in system 
has been used and what might happen in the 
future. How many decisions have ministers called 
in? Judith Gillespie suggested in her evidence that 
when decisions are called in, the results are 
mostly in parents’ interests and against local 
authorities. 

How many decisions are not called in? If most of 
the decisions that are called in go the parents’ 
way, those that are not called in count against 

that. To what extent do parents and threatened 
schools rely on the call-in procedure as the final 
way to resolve their difficulties? Do parents mostly 
resolve their difficulties with their local authority 
before that stage? 

Sandy Longmuir: What is in place is not a call-
in process but a referral process that involves 
three criteria. That process is not available to all 
communities—it is available to communities only 
when children are more than five miles from the 
alternative school, when a school is more than 80 
per cent full or when some denominational 
situations are involved. Only when decisions fall 
into one of those three categories do communities 
have access to a minister. They are automatically 
referred, so the number depends purely on how 
many qualify. 

Ken Macintosh: So a minister does not choose 
to call in a decision. 

Sandy Longmuir: A minister does not choose 
to call in a decision; decisions are referred 
automatically. 

Until the change of Government in 2007, closure 
was allowed in all the cases of automatic referral. 
When Peter Peacock was a minister, he said in a 
parliamentary answer that no decisions had been 
overturned. Since 2007, it is probably fair to say 
that most proposed closures have been refused, 
especially if proposed in small rural environments, 
but not all have been refused—I referred to the 
glen schools in Angus and the two mothballed 
closures in the Western Isles. 

I cannot give you figures for the schools whose 
rolls were 80 per cent full, because many of them 
were in urban areas. In the past two years, the 
number of rural schools involved has been about 
10—or probably slightly less. 

Ken Macintosh: I return to the bigger picture. 
Under the bill, call-in will be a matter for ministerial 
discretion. To what extent do communities and 
parents work with councils to resolve disputes and 
disagreements before the question of call-in 
arises? 

Sandy Longmuir: Most issues are resolved 
before call in, but we feel that an extra element is 
needed. Some local authorities have denied 
issues for two years—a council has voted to close 
a school and has denied the validity of claims, 
despite overwhelming evidence against it. A call-in 
process is needed for such rogue circumstances. 
The inequity of the existing system is that it is not 
available to all. Some parents rely on it and think, 
“We’re okay—we’re more than five miles away, so 
we’ve got a referral to a minister.” I referred to 
Channelkirk, where people went out with a wheel 
to measure the distance to the school that was to 
be built and found that it was 4.9 miles, which falls 
outside the criterion. The criteria provide an 
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arbitrary way of deciding whether people have the 
right to an appeal. 

Will the new process be depended on? I hope 
that, if the bill says that anybody can appeal—
anybody can request a ministerial call-in—using 
the system will be much less necessary than it has 
been for those that are currently referred, because 
a practice will be instilled. To be fair to local 
authorities, they have expressed willingness to go 
down that road and to be more open and 
transparent. Decisions will be right in the first 
place, so I hope that the number of call-ins will be 
far lower than the number of referrals. 

Donald Gunn MacDonald: I feel ignorant here, 
and I would not mind clarification from someone 
after the meeting. I understood from the 
documentation that call-in resulted only from 
procedural problems or flawed information. That 
was why I asked whether there was an arbiter or a 
court of appeal. I still do not know—someone will 
need to put me right on that.  

What I am clear about, however, is that I find 
pages 4 and 5 of the SPTC submission absolutely 
confusing, and I cannot support much of what is in 
it. I do not know where points 15 and 16, and point 
17—the conclusion—are coming from. The 
committee has no time to read the submission at 
the moment, but I wanted to say that for the 
record.  

Ken Macintosh: I have a question on cost 
benefit analysis. A number of issues that have to 
be consulted on and considered are not 
necessarily given priority in the bill. Educational 
benefit may not be given priority but it is given 
prominence. Last week’s witnesses wanted to see 
more about cost benefit analysis in the bill. That is 
a tricky issue. Many of the arguments that we 
have heard are about the cost benefit of pupil 
teacher ratios. A school might be more efficient 
cost-wise if the classes are full to capacity, but as 
our policy is for smaller class sizes, that is a 
strange argument. 

My understanding of the bill is that a lot of that 
information will be outlined in the initial closure 
proposal, and that there might be some guidance 
on how it should be included. Will that be sufficient 
to address the need for clarity? I ask because I get 
the impression that many rural and urban school 
closures will be driven by budgetary constraints. 
Judith Gillespie argued that if you have, let us say, 
20 schools of varying sizes, and you have been 
salami slicing the budget of every school, there 
comes a point at which the small schools cannot 
be cut any more and the big schools have to 
absorb any necessary cuts. After a while, the local 
authority decides that rather than keep on cutting 
big schools’ budgets it will close one of the smaller 
schools. I surmise that that is the sort of thinking 
that goes on. None of that is spelled out—it is all 

left up in the air. Is that satisfactory? Is there a 
way to address it? 

Sandy Longmuir: Again, it comes back to the 
unseen statutory guidance. One thing that was 
encouraging in the evidence from the bill team last 
week was the response to your question about 
GAE entitlement, and whether the local authority 
would be expected to put any such entitlement in 
the cost benefit analysis. The answer was yes, if 
finance was a material consideration in the closure 
and an amount of revenue grant was going to be 
lost, the local authority would be expected to put 
that in the proposal.  

As far as I am concerned, that impacts across 
the board. All other factors should be in the 
proposal paper as evidence. If the council can 
make a case that there is a huge financial benefit 
from a closure, it should do so. As far as I 
understand it, this is not a “no closure at all” bill; in 
rural situations, it is closure as a last resort. The 
local authority must say that it has attempted to 
remedy the problem—financial, educational or 
whatever—before it comes to a closure situation. 

I await with interest the statutory guidance on 
exactly what should be in proposal papers and 
how financial issues should be addressed. I was 
heartened by what the bill team said last week 
about how such evidence will have to be 
presented and how it could be challenged.  

Donald Gunn MacDonald: It is interesting to 
note that way back in 1962 or 1964, G Y Mackie, 
the Liberal MP for Sutherland, got up in 
Westminster and spoke about the fact that you 
could send every child from Sutherland to Eton or 
Harrow because of the huge cost of delivering the 
education system in Sutherland. It would be 
interesting to know how many Conservative front-
bench spokesmen would have come from 
Sutherland if that had been the case. 

It is interesting that there are huge differences in 
pupil costs in the system. The cost per pupil at 
Kinlochbervie high school, for example, is 
£10,000-plus, whereas the pupil unit costs at 
Inverness secondary schools are £2,000 to 
£4,000. That is a consideration. If cost benefits to 
pupils in an area can be proven, they should be in 
the authority’s report and clearly stated as 
potential benefits of reorganising the school 
system. 

Margaret Smith: I will stay with the subject of 
costs. Sandy Longmuir suggested that the new 
process would result in fewer call-ins. The 
financial memorandum estimates that the total 
additional cost of the bill will be £134,000 per 
annum, but there are differences in the 
submissions that we have received. COSLA, 
Moray Council and Fife Council have suggested 
that the costs would be minimal. Aberdeenshire 
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Council, on the other hand, has argued that the 
assumptions in the financial memorandum on the 
number of call-ins cannot be guaranteed. Do you 
think that the number of call-ins will remain about 
the same or reduce? Is the additional cost of 
£134,000 in the financial memorandum 
reasonable? 

Nicola Welsh: I am afraid that I am not in a 
position to say what the costs will be. However, I 
hope that the bill will create a higher standard of 
procedure throughout and will therefore reduce the 
number of call-ins. It will be more likely to do so 
and increase confidence if it is stated that 
ministers will, rather than may, call in decisions in 
cases of significant procedural failure. That would 
ensure a great deal less procedural failure. 

Donald Gunn MacDonald: Apart from personal 
and subjective evidence, I have very little evidence 
on the costs of clustering small schools, on shared 
heads and on there always having to be two adults 
in a school at any time. If truth be told, I am sure 
that a system in which there is always a non-
teaching headteacher who floats around between 
schools is expensive to operate. 

There will be significantly fewer call-ins if good 
procedures are set up. The bill allows for that. 
Those procedures can be extended through good 
co-operation between parent councils and parent 
forums and the establishment of parent forums in 
every local authority, so that all factors can be 
discussed quietly and sensibly over time. Only 
during times of crisis, such as those in Aberdeen 
city and the Borders recently and in Glasgow at 
the moment, when there has been a lack of 
structures to ensure effective communication, has 
the panic button been pressed and the call-in 
apparatus exercised. If we want to reduce the 
number of call-ins, we need increased 
transparency and mechanisms so that 
consultation is on-going, and not just something 
that happens at crisis points. 

Margaret Smith: “Increased transparency” 
seem to be the buzzwords of the week. 

Donald Gunn MacDonald: I feel like an 
amoeba. 

Margaret Smith: Last week, the bill team 
confirmed that revenue grant for rural schools that 
have fewer than 70 pupils is being reviewed. 
Sandy Longmuir has already touched on that 
grant, and given us a fair idea of how it works in 
practice. Are panel members concerned about the 
possibility of a change and the possible withdrawal 
of funding for rural schools? What would be the 
consequences of that? 

12:15 
Sandy Longmuir: Pre-2005, few local 

authorities understood the revenue grant or knew 
that they were getting additional funding for rural 
schools. Local authorities’ current knowledge of it 
largely came from us, because we regard it as 
vital. Everybody is now aware of the revenue grant 
and knows how it works and how it is funded. It 
would be bizarre for the Government to introduce 
a bill in support of closure as a last resort, while 
withdrawing the main supplementary method of 
funding rural schools. To be fair to the 
Government officials to whom I have spoken, they 
are aware of that contradiction. After all, the title of 
the Government’s consultation document was 
“Safeguarding our rural schools and improving 
school consultation procedures—proposals for 
changes to legislation”. I cannot see how the 
Government politically could withdraw the revenue 
grant, but it is under review, which I regard as a 
dangerous situation. 

Donald Gunn MacDonald: I am concerned 
about the use of a single school-roll figure for 
making certain decisions. If I may, I will use 
personal experience to illustrate what I mean. I 
worked in a school with a roll that never went 
above 95 pupils, which meant that I never had 
non-teaching time or a fifth teacher in the school. If 
I had had 96 pupils or had created a ghost pupil—I 
certainly never did that, though—I would have had 
non-teaching time and an extra teacher. 

The key figure for the revenue grant is a school 
roll of fewer than 70, but I hope that people see 
the sense in using a sliding scale instead. 
Currently, a school with 69 pupils gets the grant 
but one with 71 pupils does not. The same 
process happens with the staffing standards. If 
there are up to 41 pupils in a primary school, there 
are two teachers; if there are up to 47, there are 
2.5 teachers; and if there are 48, there are three 
teachers. That makes it an anxious moment for 
parent councils when they hear that a family is 
moving out of the area, because it can mean that 
they will lose a teacher. With respect, 70 is an 
arbitrary figure, so perhaps there should be a 
sliding scale that includes that figure. I hope that 
the committee will consider that. 

Aileen Campbell: Just for Mr MacDonald’s 
benefit, there were 16 pupils when I first went to 
Collace primary school and 33 when I left—it was 
a great wee school. If I had been asked whether I 
wanted my school to close, I would probably have 
said no. That brings me to my question about pupil 
engagement with the process. What are your 
views on that? How would such engagement best 
be achieved by the bill? 

Sandy Longmuir: I am greatly encouraged that 
as broad a spectrum of people as possible will be 
approached for their views. I know from my own 
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children and from children at schools across 
Scotland whom we have met that there are a 
number of very articulate 10, 11 and 12-year-olds. 
I am not a psychologist, but I know that there are 
ways of interviewing much younger children so 
that they give useful answers to questions that are 
possibly more serious than they realise. I am not 
an expert in that, but I would welcome the use of 
such methods. The views of older primary children 
and all secondary school pupils should be heard. 
The evidence should be weighted by age. 

Nicola Welsh: Pupil councils could be the first 
way in. They already exist and they could 
disseminate information to the pupil cohort. The 
local authority could speak to pupil councils. My 
local authority recently sent elected members to a 
high school to explain how the authority worked. 
That was extremely successful, and everybody got 
on board. It would be good if the local authority 
went into schools and spoke to pupils, preferably 
after pupil councils had given other pupils the 
information. 

Donald Gunn MacDonald: That is another 
example of how to increase transparency. Pupil 
councils are a useful tool, and can sometimes be 
enlightening. Given the modern approach to 
children’s rights, it is important that we consult 
children on proposals for their schools. When I 
was assistant head in a 650-pupil school in 
Alness, some children moved out of the school 
because they felt that Bridgend had a better 
football team. That just shows that we must weigh 
evidence about school rolls against other factors, 
because schoolchildren are an impressionable 
group. It is interesting that when those who are in 
charge of a school seek the views of the 
children—as HMIE does—through a 
questionnaire, and the children are not happy in 
their school, the response is sharp and negative. 
The consultation of children must be considered, 
but with a wise head. 

The Convener: That concludes the committee’s 
questions. I thank the witnesses for their 
attendance and their answers, which the 
committee will reflect on further in our 
consideration of the bill. 

The meeting is suspended to allow our 
witnesses to leave. 

12:20 
Meeting suspended. 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH RURAL SCHOOLS 
NETWORK 

 
Schools (Consultation) (Scotland) Bill 

 
Myths and Scotland's Rural Schools 
 
1. During the past 4 years The Scottish Rural Schools Network (SRSN) has 
encountered a number of criticisms of rural schools and the education they provide. 
SRSN's approach has always been to evaluate these negative comments and to attempt 
to quantify them. This has resulted in a large body of evidence being assembled. The 
following is a small sample of the most recent findings, which we believe justify referring 
to some of these criticisms as myths. 
 
Myth 1: Large numbers of rural schools lead to an inordinately expensive 
education service. 
 
2. If this claim were to be true, then those mainland Local Authorities with the highest 
proportion of small rural schools would be seen to have the higher per pupil costs for 
Devolved School Management budgets. The following graph was created from 
information published by the Scottish Government on 25/03/2009. 
 

Cost of Primary Education by Mainland Local Authority
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Sources: Expenditure on School Education in Scotland, 2007-08, Scottish 
Government March 2009; Green Book - Base Year 2008-09, Scottish Government 
February 2008 
 
3. In fact there is a wide variation in per pupil costs, but as shown by the trend lines, 
the tendency is for Local Authorities with high proportions of rural schools to spend less 
not more per pupil on Devolved School Management. 
 
Myth 2: Despite the above there are large savings to be made by Local Authorities 
through the closure of rural schools. 
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4. As recognised in the financial memorandum to the Schools (Consultation) 
(Scotland) Bill, there are several factors which militate against this. In a rural school 
closure there are almost always additional transport costs and costs such as books, 
water usage, computers etc which follow the pupil. Data disclosed by Local Authorities 
shows that transporting children 5 miles costs at least £1000pa on average; these costs 
are often heavily underestimated at the time that closure is proposed, and can frequently 
outweigh possible savings.  
 
5. In addition, closures of rural schools with fewer than 70 pupils lead to a reduction in 
the Revenue Support Grant payable by the Scottish Government to a Local Authority. 
SRSN has created an on-line calculator (www.srsn.org.uk/gae.aspx) which 
demonstrates the impact on the current grant levels had schools been closed prior to the 
current settlement. As an example, the calculator shows how the annual impact on 
Highland Council’s Revenue Grant (after flooring adjustment) would have been a loss of 
just under £83,000 annually had a school of 34 pupils closed prior to the current 
settlement – the total annual running cost of the school at the time was £148,000. 
 
Myth 3: Children do not achieve well in small rural schools. 
 
6. The Scottish Government no longer collates attainment figures for individual schools 
on a national basis. Those historical figures which do exist (eg Social Focus on Urban 
Rural Scotland 2003) demonstrate that most of the schools attaining the highest 
percentage attainment are small rural schools. Indeed a number of rural schools 
recently threatened with closure have had perfect 100 / 100 / 100 attainment results in 
reading, writing and mathematics. The English system does still collate primary school 
attainment by the post code of the pupil. Analysis of the results of over 2,000,000 
students gives the following graph, (Key Stage2 is at the end of primary education). 
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Myth 4: Although they do achieve well at primary school the children suffer on 
transfer to secondary school. 
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7. A study undertaken by Dundee University, and other institutions, on the teaching of 
science in Scottish primary and secondary schools found that rural children had a 
greater knowledge of science going in to secondary but also that they achieved better 
once at secondary. 
 
8. "There was some evidence that transition for pupils from rural and urban primary 
schools might not have the same impact upon previous learning and attainment. Those 
follow-up pupils from rural locations tended to do better after transition on the attainment 
tests than those from urban locations. In primary, rural pupils tended to have higher 
attainment scores and this was sustained in secondary on different measures. This is in 
contrast to the expectation that rural pupils will have greater difficulty adapting to 
secondary school" 
 
Source: Topping K.J., Thurston A, Tolmie A, Christie D, Murray P, Karagiannidou (2007) 
E Group Work: Transition into Secondary. The Scottish Government 
 
9. This tendency is borne out by the annual tariff scores achieved by pupils in S4 
examinations as published by the Scottish Government. Year-on-year pupils from 
remote rural schools consistently outperform their urban counterparts.  

S4 tariff score 2004/5 to 2006/7
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Source: SQA Attainment and School Leaver Qualifications in Scotland: 2006/07 – The 
Scottish Government 

Myth 5: Although it is accepted that attainment is better, it is not linked to school 
location or size but instead is purely related to levels of deprivation. 

 
10. There are some 25 secondary schools in Scotland which draw 100% of their intake 
from rural schools with fewer than 100 pupils. If there are problems associated with rural 
education in Scotland it should be shown up in the results of the children attending these 
schools. 
 
11. A study was undertaken by SRSN using the Scottish government spreadsheet of 
individual secondary school attainment at S4. The feeder primary schools for these 
secondary schools were categorised by the Scottish Index of Multiple Deprivation 
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(SIMD) decile and weighted to account for pupil numbers attending the school in each 
datazone. 
 
12. The percentage of students gaining 5 or more credit grades at S4 was considerably 
higher than the Scottish average, despite the SIMD rating being very similar. In every 
case, except one, the average attainment in the schools with 100% small rural intakes 
outperformed their Local Authority average. In common with the results above (Myth 4), 
it is noted that, although still very noticeable, the effect of deprivation on student 
outcomes is much less marked in these schools than elsewhere in the educational 
system. 
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Sources: Scottish Government spreadsheet a68-SSOexamandleaverdestinationsdata
2008.xls, Scottish Schools Online and Scottish Index of Multiple Deprivation 2006 
 
More detailed analysis of a single Local Authority shows a similar pattern: 
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Sources: Scottish Government spreadsheet a68-SSOexamandleaverdestinationsdata
2008.xls, Scottish Schools Online and Scottish Index of Multiple Deprivation 2006 
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13. Because deprivation rankings are not a linear measure, there is an inherent 
danger in averaging ranking scores. The method used above averages the number 
of datazones in each SIMD decile which, although statistically an improvement, is 
not ideal. In order to verify these findings a number of checks have been 
undertaken. These include looking at deprivation spread patterns in similar areas 
and then comparing the school results in these areas. 
 
14. Another check was to look at the calculation of SIMD itself. 14% of the 
deprivation score is a measure of educational deprivation within each datazone. 
The Scottish Government statisticians have created an agreed measure which 
involves several factors such as school absences, attainment at S4, % of students 
entering Higher Education and the number of pupils who become unemployed on 
leaving school. 
 
15. It is possible to strip out the educational ranking score for each datazone in 
Scotland and then compare it with its own overall deprivation ranking. An area 
where the education score is better than expected from the overall ranking gains a 
positive score, where the education score is worse than the overall ranking the 
datazone gains a negative score. 
 
16. When datazones are ranked by their urban/ rural classification only two area 
classifications have a significantly positive score – Rural Accessible and Remote 
Rural. 
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17. Far from showing educational disadvantage, the measure used by the Scottish 
Government demonstrates a positive relationship between education and rurality. It 
also indicates that the areas benefiting the most are those rural datazones with 
higher degrees of deprivation. This confirms the annual tariff scores at S4, which 
routinely show the greatest educational advantage in rural schools for those pupils 
who qualify for free school meals.  
 
Conclusion 
 
18. In this brief paper we have aimed to demonstrate how many of the criticisms of 
rural schools frequently made in the media, by educational commentators and 
sometimes quoted as fact in closure consultations, do not hold up under even the 
most rudimentary analysis, using publically available data. 

5  
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19. There is clearly much more research that needs to be done, especially to 
establish why small rural schools do well and to see whether there are useful 
indicators for other schools. If evidence-based policy making is to work, then real 
evidence, rather than myth and hearsay must be its basis. 

 

6  
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SUPPLEMENTARY SUBMISSION FROM SCOTTISH PARENT TEACHER 
COUNCIL 

 
Schools (Consultation) (Scotland) Bill 

 
1. I greatly appreciated the opportunity to give evidence on the above Bill and I am 
sorry that I had to leave the session on 13th May 2009 before the end.    
 
2. My early departure meant that I did not have the opportunity to correct some 
erroneous statements about SPTC that Professor Neil Kay made in his evidence to 
the committee on 6th May. Whilst SPTC fully appreciates that committee members 
are well able to distinguish between truth and mis-statement, we are very concerned 
that his statements are on the public record without any amendment.   
 
3. Professor Kay said Half of the office bearers of the SPTC are nominated by 
councils, and a significant number of its directors are nominated by councils… the 
impression is given that it represents the interests of parents and teachers, when in 
fact it seems to be representing the interests of larger schools in urban areas, and 
councils that might wish to have an argument made for larger schools, larger classes 
and possibly fewer teachers. As further evidence of this view he added I have looked 
at the SPTC's annual reports and, as far as I can make out, my understanding is that 
the majority of its funding comes from councils (by which, the context makes clear, he 
means local authorities, not parent councils). 
 
4. SPTC Directors, who are all volunteers and either parents or teachers actively 
involved in schools, are very concerned that this completely misrepresents both them 
as individuals and their true position. The total focus of SPTC is on parents; the 
teachers who are directors fully appreciate this and participate in our work because 
they have a fundamental belief in the importance of partnership between parents and 
schools. Moreover, whilst it is true that some directors come from large urban, 
primary and secondary schools, we also have directors from rural primary and 
secondary schools as well as some with a particular interest in special education.   
Indeed, between them, our directors bring to any discussion a wealth and diversity of 
experience that represents the diverse views of parents across Scotland.    
 
5. In terms of our funding, it is true that ten local authorities have chosen to pay for 
those of their parent councils that wish to join us from central funds, but this is for 
administrative convenience; it is the individual schools that are our members. 
 
6. In terms of the assertion that we support only large classes and large schools, 
again this is a mis-statement.  Of 1,768 Parent Councils and PTAs that are members 
of SPTC, 483 or 27% come from schools with up to 100 pupils and 265 or 16.5% 
come from schools with up to 50 pupils. (If I remember correctly, Mervyn Benford 
spoke of a 90-10% split, though I am not sure what exactly he was referring to – 
whether it was pupils or schools.)  Moreover, judging from the feedback that they 
give, and the frequency with which they phone up, these small schools find the help 
that we offer particularly useful, possibly because they tend to be otherwise quite 
remote.  
 

 1

209



7. I would be very grateful if you would arrange for this to be added to the public 
record as a correction to Professor Kay’s mis-statements.  
 
Judith Gillespie 
Development Manager 
 

 2
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SUBMISSION FROM ABERDEENSHIRE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. Aberdeenshire Council welcomes the opportunity to respond to this Bill 
and wishes its views to be formally recorded as part of the written evidence 
for the Education, Lifelong Learning and Culture Committee. 
 
2. Aberdeenshire Council supports the general principles 
surrounding the Schools (Consultation) (Scotland) Bill 
 
3. These principles are built upon good practice and recognise the need 
for transparent processes in respect of changes to education provision locally. 

 
4. We are pleased that the Bill addresses requirements for all education 
authorities in respect of changes to provision in the case of all schools, urban 
or rural. 
 
5. We are pleased that the previous intimation of a narrow focus of a 
‘Rural Schools’ Bill has been broadened and recognise and welcome the 
willingness of the Cabinet Secretary to, thus far, listen to the views of councils 
in the crafting of the draft legislation. 
 
6. We support in particular: 

 
• The introduction of an education benefits statement. 

 
• The preparation of a proposal paper by the education authority. 
 
• The publication and circulation of the said proposal paper. 
 
• The mechanisms to check for any alleged inaccuracies in the said 

proposal paper. 
 
• The minimum six week consultation period, including the ’30 school days’. 
 
• The holding of a public meeting. 
 
• The principle of the involvement of an independent body, HMIE (please 

see below). 
 
• The preparation of a consultation report and associated proposals. 
 
7. In the case of rural schools we support in particular: 
 
• The recognition of the wider impact on rural communities of changes to 

local educational provision. 

• The impact of different travelling arrangements for pupils. 
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• The principle of designating rural schools (Please see below). 
 
Our concerns 
 
8. We believe that locally elected representatives are best placed to make 
decisions on local educational provision. Provided the council observes all the 
steps outlined in Sections 3-14 of the Bill, we see no reason for Scottish 
Ministers to have a ‘call-in’ notice for proposals. 
 
9. The definitions of reasons for Scottish Ministers issuing a ‘call-in’ notice 
are far too vague, in fact lack any substance of clarity. ‘Relevant 
representations made to them (by any person)’ is far too general a criterion. 
Precise criteria for ‘call-in’ need to be included in the final Act. Such general 
statements as included in 15(4) and 17(2) of the Bill could lead to subjective 
interpretations by ministers and could lead to lack of consistency across 
Scotland. 
 
10. The potential timescales for the alteration of educational provision 
outlined in the Bill could lead to significant educational concerns for the pupils 
involved. If, for example, a school roll drops to a point where there are 
significant educational concerns, and the Minister triggers section 17 of the 
Bill, then the best interests of the pupils could be put at risk. 
 
11. While the involvement of HMIE is welcomed and the role of HMIE is 
clarified in sections 8 and 9, we have concern over how well placed HMIE 
currently is to ensure consistency of approach in evaluating these matters. 
Some enhanced capacity in the organisation would be needed. 
 
The Rural schools dimension  
 
12. We are concerned and surprised that section 14 does not define the 
detail of how or why a school would be included on ‘the list of rural schools 
maintained by the Scottish Ministers’. We do not accept the statement in 
section 14(3) as it allows Scottish Ministers any criteria ‘they consider as 
appropriate’ for inclusion. Prior to the publication of the Bill, 3 definitions and 
criteria were used, and these we feel should be included in the final Act. For 
ease of reference these were:  
 

• Accessible rural  
• Remote rural  
• Very remote rural 

 
13. While we are pleased that there is no presumption against the closure 
of rural schools, we are concerned that Scottish Ministers could apply the 
‘call-in’ clauses and refuse consent (Section 16(2)). Such actions may not be 
in the educational interests of the pupils concerned and could also have a 
disproportionate impact on the finances of the education authority (please 
refer to section of this report on the Financial Memorandum). The 
demographics of some rural communities are such that closure proposals are 
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inevitable and the recent decision of a Scottish Minister to refuse the closure 
of a rural school with two pupils, both siblings, is very concerning. 
 
14. The Bill does not provide any appeal mechanisms for the education 
authority if there is disagreement against the Scottish Ministers decision. We 
feel that such an appeal mechanism should be established through a 
committee of the Scottish Parliament. 
 
Policy Memorandum 
 
15. Notwithstanding the areas where we feel the Bill needs strengthened, 
the associated policy memorandum, as it stands, is helpful. 

 
The Financial Memorandum 
 
16. The Scottish Government estimates that they may have four “call-ins” 
per year and that they will require 10 days of staff time to deal with these. It 
also estimates that there will be 20 cases per year when two days of Scottish 
Government staff time per case will be needed to deal with representations 
made to ministers to “call-in”. 
 
17. Aberdeenshire Council contends that such assumptions cannot be 
guaranteed, that the procedures surrounding “call-ins” lack detail and that it 
remains to be seen whether there will be fewer “call-ins” than current referrals 
(16 per year). 

 
18. The Financial Memorandum estimates that there will be £61,000 of 
costs annually to local authorities. Local authorities will be expected to absorb 
these costs, which will come mainly from publishing the consultation report 
and advertising this fact. The Financial Memorandum itself suggests that 
future expenditure estimates has been a difficult process (para 122). 

 
19. We contend that it is inevitable that there would be additional expense 
in an authority such as Aberdeenshire which has a high number of rural 
schools, some with falling rolls. 

 
20. The Financial Memorandum states (para 124) that local authorities 
may argue that failing to close a rural school reduces its scope to make 
financial savings. It also contends that potential savings are offset for example 
by increased travel costs and increased “social support” or “regeneration” 
costs to the “school-less” community. 

 
21. The Financial Memorandum does not define what these notional costs 
are. It does not make clear exactly how keeping a school open provides the 
range of “investment” in a community that the school “represented.” 
 
22. In paragraph 126 the Financial Memorandum appears to refute the 
idea that a school closure would, in fact, provide savings – “Expenditure does 
not rise; it merely does not fall.” The Financial Memorandum therefore 
appears to avoid the issue around the potential savings accrued by education 
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services through a school closure and attributes an undefined social 
investment to such a school. The Financial Memorandum does not recognise 
that the disproportionately high costs of maintaining very small schools open, 
where there are near by schools able to absorb the pupils, can cause 
difficulties from other parents and staff in council areas. 
 
Conclusion 

 
23. Aberdeenshire Council is one of the largest rural education authorities 
in Scotland, and the majority of our schools would be affected by the specific 
aspects of the legislation that pertain to rural communities. As such we feel 
that we have a significant contribution to make to the consultation process. 
We hope that our written evidence is helpful and would be willing to expand 
upon this in oral evidence if the committee is so minded. 
 
Bruce Robertson, OBE and  
Director of Education, Learning and 
Leisure 

Councillor Richard C Stroud  
Chair of Education, Learning and 
Leisure 

 
3 April 2009 
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SUBMISSION FROM THE CITY OF EDINBURGH COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. I refer to the call for evidence with regard to the above noted Bill. 
 
2. The opportunity presented by the Bill to consolidate the practices 
governing consultation is welcomed. The Bill will provide greater clarity for all 
affected parties regarding the statutory consultation process that will apply to 
any Council proposals. This clarity will also assist with the credibility of the 
consultation process. The greater emphasis on local decision making that the 
Bill should introduce is also welcomed, subject to how the call-in processes 
work in practice. 
 
3. Many of the processes proposed by the Bill are practices already 
conducted by the Council in its statutory consultation exercises as best 
practice.   
 
4. The removal of the automatic approval requirement from Scottish 
Ministers for any school operating at over 80% occupancy is welcomed. This 
removes an arbitrary cut off point for the approval process. The spirit of only 
requiring call-in where authorities have not followed the process set out in the 
Bill is welcomed – authorities that follow the process should therefore be able 
to take more decision making at local level. The restriction of call-in to school 
closures matters is also welcomed, this means that for local matters such as 
catchment review local authorities are empowered to make decisions at the 
local level. 
 
5. However, section 16 provides no guidance on the time period that 
ministers would expect to revert to authorities with their determination of the 
case. It is suggested that guidance on this matter would be beneficial, not just 
for authorities, but also the affected stakeholders who will effectively be in 
limbo until a decision is made. 
 
6. Transitional arrangements under schedule 3 indicate that if a council has 
undertaken statutory consultation on a proposal but not yet made a decision 
at the time the Bill is enacted, then the Bill would apply retrospectively. At 
worst this would mean the authority would have to re-conduct the entire 
consultation process, at best it would introduce a delay into the decision 
making process leaving affected parties in limbo. It is estimated that the 
requirement to provide HMIE with the details of the proposal and consultation, 
assess their response, and publish the final consultation report three weeks in 
advance of a council meeting will add about two months to the current 
timescales. The HMIE consultation requirement is not covered by current 
legislation so would have to await enactment of the Bill to apply, even if an 
authority were to follow the rest of the processes set out in the Bill in 
anticipation of its enactment.   
 
7. Given the amount of time that is already invested in carrying out statutory 
consultation exercises, it is requested that the provisions of the Bill only apply 
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to consultation exercises that are yet to be conducted at the point of 
enactment, rather than retrospective application. 
 
8. Alongside the above comments regarding the principles of the Bill, there 
are a number of queries regarding some individual elements of the Bill, which 
are highlighted below. 
 
9. It is noted that individuals will have the opportunity to write to three parties 
on the proposals, the council, HMIE and the Scottish Ministers. Given that the 
council is required to give copies of responses to HMIE as part of the process, 
it is queried whether there needs to be a clause at section 8 (4) (c) which 
makes provision for individuals to write direct to HMIE. 
 
10. It is understood under section 12 (5) why the effect of travelling should be 
assessed for pupils, however, it queried why the effect on staff should be 
evaluated. As council employees, their terms and conditions will govern their 
requirements to work in particular locations as with any other council 
employee. 
 
11. The requirement at section 15 (2) (a) for notification to Scottish Ministers 
within one working day is very fast and may, for a number of reasons, be 
unachievable. If a council fails to meet this very rapid turnaround does this 
make the whole process challengeable? 
 
12. Given that it is proposed that HMIE have a formal involvement at the end 
of the public consultation process, it is suggested that they are added to the 
list of consultees in schedule 2 so they have early sight of the proposals. 
 
13. In summary, it is recognised that the Bill represents a culmination of 
working with many affected stakeholders, including COSLA, and the general 
principles of the Bill are welcomed.  
             
   
Gillian Tee 
Director of Children and Families 
09 April 2009 
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SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 
 

Schools (Consultation) (Scotland) Bill 
 
 

1. Comhairle nan Eilean Siar welcomes the opportunity to submit 
comments on the Bill, and looks forward to contributing to further consultation 
on its terms. 
 
2. The comhairle generally welcomes any proposal to clarify and, if 
possible, simplify, current procedures for proposals to close schools, or 
discontinue stages of education in schools, and would submit that the Bill 
generally reflects the practice followed by most local authorities who are 
considering such proposals in any case. 
 
3. The proposals to prepare educational benefits statements and 
proposals papers are generally welcomed.  
 
4. The comhairle particularly welcomes the early involvement of HMIE, 
and would prefer that the Bill include an obligation on HMIE, at the time of 
compiling the proposal paper, to assist the authority in the assessment of, 
inter alia, educational benefits. 
 
Rural schools 
 
5. The comhairle, most of whose schools would qualify as “rural schools”, 
notes with some concern the proposal within the Bill to apply different factors 
for rural school closure proposals, in effect, moving away from an assessment 
of educational benefits, to the effect on the local community. While the 
comhairle, in common with other local authorities, would always examine 
these factors in any case when considering a proposal for closure or 
discontinuation of education in a rural area, there is an important point of 
principle in stating that educational benefit to pupils is, in the case of rural 
schools, only one factor, and not actually a factor to be given particular 
weight, in assessing whether a school should be closed. Circumstances could 
be envisaged where, for example, the number of pupils in a school was very 
small, with significant detriment to educational standards, and where closure 
of that school would, inevitably, have a negative effect on the local 
community, simply in terms of loss of a long established, and probably much 
loved, public service in the community. A council is therefore faced with a 
choice of educational benefit to pupils, on whose interest, it is submitted, a 
council’s attention should be focussed, weighed against negative effect on the 
community. In practice, this could mean that pupils be retained in an 
educationally detrimental situation, because of factors not relevant to their 
education. 

 
Call in of proposals 
 
6. The comhairle adheres to the general principle of subsidiarity in 
relation to services provided by local authorities, and would submit that all 
decisions in relation to school provision should be taken locally, in 
accordance with established and agreed, and fair and transparent, 
procedures. The comhairle recognises, however, the long tradition within 
Scottish education legislation of government having a role in school closure 
decisions, including the power to over-rule councils’ decisions. 217



 
 
7. Against this background, the comhairle welcomes an end to the 
automatic referral of school closure decisions to the Scottish Government, 
and welcomes all attempts to clarify grounds for the Scottish Government to 
call in a council’s decision. It is essential that all parties are clear as to the 
criteria for call-in, and that these are applied consistently, based on sustained 
grounds of objection, rather than perceptions.  
 
8. It should be noted, however, that consultees and others are not without 
other remedies where a council has failed to comply with statutory 
requirements, or has failed to take proper account of relevant considerations; 
these matters can be addressed through judicial remedies such as Interdict 
and Judicial Review. There is undoubtedly a risk of spurious procedural 
objections, submitted merely as a delaying tactic to the implementation of 
properly taken decisions on school closures. 
 
General observations 
 
9. The comhairle would also urge that account be taken of local 
authorities’ obligations to consider other relevant factors, in assessing school 
provision throughout their areas.  Audit Scotland has frequently commented 
on councils’ need to address under occupancy, or the issue of poorly 
maintained buildings, and these issues can only be effectively addressed 
through objective assessment of the entire school estate. It is also likely, in 
the foreseeable future, that there will be increased pressures on Scottish 
Government, and local government funding, and therefore local authorities 
will require to scrutinise school provision with the same rigour as will have to 
be applied to other local government services. 
 
Further comments 
 
10. The comhairle would be happy to assist the Education, Lifelong 
Learning and Culture Committee further in its deliberations on the Bill, 
whether by way of further written evidence, or by oral representations, and 
trust these comments have been of assistance. 
 
Malcolm Burr 
Chief Executive 
8 April 2009 
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SUBMISSION FROM GLASGOW CITY COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. Glasgow City Council (GCC) generally welcomes the review of the 
framework for the management of changes to the provision of schools, 
including school closures, catchment area changes and the grounds for the 
referral of proposals to the Scottish Ministers.  
 
Summary 
 
2. The main concern of GCC relates to the role of HMIE in the process. 
HMIE are accountable to Scottish Ministers. Her Majesty’s Senior Chief 
Inspector is the senior professional adviser on all aspects of education to 
Scottish Ministers.  
 
3. For HMIE to be commenting on local authority decision making before 
there is any cause to refer to ministers has the potential to undermine local 
democratic processes.     
 
4. Involvement of HMIE during the process of the development and shaping 
of proposals which are out for local and public consultation, before council 
decision is taken to close a school, is inappropriate.    
 
5. Whilst we would have no objection to providing information as requested 
in 8 (1) i.e. notifying HMIE of the proposals, we do object to HMIE being the 
equivalent of a consultee and their report being considered as part of the 
decision making process by elected members. We would object to section 8 
(with the exception of (1) a. on practical grounds). During the current 
consultation exercise on school mergers in Glasgow, we have 8,000 
responses and it is taking a team of approximately 30 people to collate, 
analyse and form recommendations from this consultation exercise. 
Consideration is also being given to thousands of emails; website references; 
telephone calls; 41 public meetings and additional meetings with local elected 
members; groups of parents; children’s councils and community groups. 
 
6. The detailed information requested for HMIE and the inclusion of 
comment from HMIE in the proposals to council members goes beyond their 
capacity, function and area of expertise. 
 
7. It is for local authorities to make decisions relating to the provision of 
education within their local areas, as local authorities are democratically 
accountable to their local communities for these decisions. 
 
8. Consulting with HMIE, as advisers to Scottish Ministers, and asking HMIE 
to make judgements on the educational case as part of the consultation and 
then also commenting during call-in, has the potential for confusion of role 
and function. 
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9. However, we agree that HMIE have a role in advising ministers in any 
call–in procedures. 
 
10. Additionally, we would appreciate clarification regarding the status of early 
years’ provision within the Bill i.e. regarding the status of the closure of an 
early years’ provision vis-a-vis closure of a school, bearing in mind the 
following regulations: 
 
11. (Schedule 2 as amended, Education (Publication and consultation etc.) 
(Scotland) Regulations, 1981):   
 

When proposing to make changes in education matters, the authority, 
in carrying out the necessary consultation, may be required to submit 
the proposal to Scottish Ministers for their consent.  In this case the 
proposal cannot be implemented unless consent is given.   

 
12. The proposals to which this condition applies are: 
 

(a) Proposals to discontinue any school OTHER THAN A NURSERY 
SCHOOL, or any stage of education in a school, OTHER THAN A 
NUSERY CLASS IN A SCHOOL, where the change would result in any 
child at that school: 

 
(i) having to attend a different primary school 5 miles or  
     more away from the original school, measured by the  
     nearest available route 

 
(ii) having to attend a different secondary school ten miles or  
     more away from the original school, measured by the  
     nearest available route. 

 
(b) Proposals to change the site of a school, other than a nursery 
school, which would result, in the case of a primary school, in the new 
site being more than 5 miles away from the previous site; and in the 
case of a secondary school, in the new site being more than 10 miles 
away from the previous site, measured by the nearest available route. 
 
(c) Proposals to discontinue any school or any stage of school 
education in any school or to change the site of any school or to vary 
the catchment area of any school, where the number of pupils in 
attendance is greater than 80% of that school's capacity. In calculating 
the pupil capacity, regard must be had to: 

 
(i) the assessment of capacity on which the authority have 

based their proposal 
 
(ii)   the maximum number of pupils in attendance at the school in 

any one year in the period of 10 years preceding the 
proposal; 
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(iii)   the curriculum of the school 
 
13. In many instances, the education authority will need to carry out formal 
consultation as laid down and, in addition, to obtain the consent of Scottish 
Ministers.” 
 
14. We believe clarity in the Bill is critical in relation to our ambition to extend 
and enhance our early years’ provision across the city which would be in line 
with the Government’s Early Years’ Framework and the commitment in the 
Single Outcome Agreement to addressing poverty i.e. supporting parents into 
training and employment. If section 9(c) does not apply in the same way as 
sections 9(a) and (b), then every time a local authority changes their early 
years provision in line with the Government’s early years framework, then, 
potentially, there will require to be referral of all proposed nursery closures in 
Scotland. Nurseries are not described in capacities but in full time 
equivalences. 
 
15. GCC fully supports the principle that the responsibility for school provision 
remains with local authorities and that local authorities are in the best position 
to take decisions and have a duty in relation to the provision of efficient and 
effective education taking account of the local and wider community 
circumstances.     
 
Specific comments 
 
Overview of key requirements 
 
16. In our recent consultation on proposed school closures (2 Feb 2009 to 18 
March 2009), GCC believe that we went beyond current statutory 
requirements and addressed subsections 1 to 5 with the exception of 3(e).  
 
17. This exception relates to GCC’s concern that HMIE has the potential to be 
seen as: 

 
• a consultee / adviser to the local authority consultation process;   
• an assessor of the proposals at the consultation with stakeholders 

stage, before Council decisions are taken, and 
• adviser to Scottish Ministers during the consultation process and as 

part of the call in process.    
 

18. GCC wish to stress that they see no role for HMIE in any local authority 
consultation process.   

 
19. We see the role of HMIE solely as adviser to Scottish Ministers and 
accept that they should comment on the educational case only under grounds 
for call–in. 
 
Relevant proposals and consultees 
 
20. No comments on this section. 
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Educational benefit statement 
 
21. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1 
to 3 with the exceptions of 1(a) (iv) and 1(c). 
 
22. We would have no concern including these subsections in subsequent 
consultations. 
 
Proposal paper 
 
23. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1, 
3, 4 and 5. Section 2 was not relevant at the time of consultation. 
 
Correction of the paper 
 
24. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1 
to 3 with the exception of section 3(a)(iii) and involving HMIE in section 3(b). 
 
Notice and consultation period 
 
25. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1 
to 5. 
 
Public meeting 
 
26. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1 
to 4 with the exceptions of 2(b). 
 
Involvement of HMIE 
 
27. In our recent consultation on proposed school closures, GCC did not 
engage with HMIE as detailed in section 8 as we believe it is for local 
authorities to make the necessary decisions in relation to the provision of 
education within their areas. HMIE were kept informed of the Council decision 
to go out to consultation. 
 
Consultation report 
 
28. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1 
to 5 with the exceptions of 1(b). 
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Content of report 
 
29. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 1 
to 4 with the exceptions of 2(c)(i) ‘oral representations’ 2(c)(ii) and 2(d). 
 
Time for further consideration 
 
30. No comment on this section 
 
Factors for rural closure proposals 
 
31. No comment on this section. 
 
Explanation of approach 
 
32. No comment on this section. 
 
Designation of rural schools 
 
33. No comment on this section. 
 
Call-in of proposals 
 
34. GCC have no concern if advised of outcome within 6 weeks. 
 
Determination of case 
 
35. GCC seek clarity around what form of conditions may be applicable in 
section 2(b)(i). 
 
Grounds for call-in etc. 
 
36. No comment on this section. 
 
18 to 22 General 
 
37. No comments on these sections. 
 
Schedule 1 
 
38. No comment. 
 
Schedule 2 
 
39. In our recent consultation on proposed school closures, GCC believe that 
we went beyond current statutory requirements and addressed subsections 
1(a) to 1(i).  
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Schedule 3 
 
No comment. 
 
Margaret Doran 
Executive Director of Children and Families 
1 April 2009 
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SUBMISSION FROM ADES 
 

Schools (Consultation) (Scotland) Bill 
 
1. Thank you for the invitation to submit evidence on the principles of the 
above Bill. We hope that the following ADES (Association of Directors of 
Education in Scotland) comments are helpful to your deliberations. 
 
2. It is worth noting that Scottish Government officials consulted closely with 
ADES representatives in liaison with COSLA (Convention of Scottish Local 
Authorities) officers in the development of the Bill. Many of the points raised in 
that process are reflected in the Bill. 
 
3. It is unfortunate that the launch of the Bill gave the impression that its 
main focus was the protection of rural schools. This detracted from the 
implications of the Bill for all schools consultation procedures; and potentially 
makes council decisions on closures in the drive to secure more efficient and 
effective schools estates provision, more difficult. 
 
4. ADES maintains its position that decisions on school provision should be 
taken locally by local authorities within the parameters of national guidelines 
and that government interventions in individual decisions is not necessary. 
However, it is acknowledged that views on this issue are polarised. In that 
context, ADES accepts the approach taken in the Bill that Scottish 
Government involvement be restricted to closure decisions on a ‘call-in’ basis 
only. 
 
5. ADES supports the operational procedures for the management of 
consultations proposed in the Bill. In general, they reflect best practice already 
established in many councils. 
 
6. However, it is worth noting some specific points relating to the 
consultation procedures. Firstly, the requirements will substantially extend the 
period between the initial proposal and decision implementation. Good 
forward planning of changes to school provision will be required and it will be 
helpful if any call-ins are decided promptly. Secondly, clarification of the 
purpose of HMIE involvement would be helpful, particularly if there are 
differences in the position adopted by HMIE and local educational officials on 
a proposal. Thirdly, the specific criteria to be applied in making a call-in 
decision on a closure proposal have not yet been clarified. 
 
7. In relation to the existing referral system for proposed changes to 
denominational provision the ADES position is that it is no longer required. 
However, the Bill does not change the existing arrangements. In addition, it is 
worth noting the differential consultation requirements between 
denominational and non-denominational school communities in relation to the 
removal of transport and a change to the denominational status of a school. 
 
Murdo MacIver 
North Lanarkshire Council 

Association of Directors of Education in Scotland 
9 April 2009 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 20 May 2009 

[THE CONVENER opened the meeting at 10:04] 

Schools (Consultation) 
(Scotland) Bill: Stage 1 

The Convener (Karen Whitefield): I open the 
15th meeting of the Education, Lifelong Learning 
and Culture Committee in 2009 and remind 
everyone that mobile phones and BlackBerrys 
should be switched off for the duration of the 
meeting. 

The first item on the agenda is the committee‟s 
continuing consideration at stage 1 of the Schools 
(Consultation) (Scotland) Bill. Today, we are 
having a round-table discussion with 
representatives of some of Scotland‟s local 
authorities and the Association of Directors of 
Education in Scotland. We are joined by Bruce 
Robertson, the director of education, learning and 
leisure for Aberdeenshire Council; Lindsay 
Glasgow, the asset planning manager for the City 
of Edinburgh Council; Councillor Angus Campbell, 
from Western Isles Council; Jim Wilson, the head 
of performance and asset management for 
Glasgow City Council; and—last, but by no means 
least—Moira Niven, the chair of the school estate 
sub-committee of the resources committee of 
ADES. 

I intend to structure the session by opening 
discussion on a number of topics in turn. The 
headings for those topics were circulated before 
the meeting. The first topic for discussion is the 
consultation process for all schools and, within 
that, the educational benefits statement. I am 
interested to know what our witnesses think of the 
proposal to have an educational benefits 
statement and whether there is any need to 
include additional criteria in the proposal in the bill. 

Bruce Robertson (Aberdeenshire Council): 
Thanks for the invitation to present evidence. The 
proposal to have an educational benefits 
statement is an excellent one. Such statements 
should be at the heart of any change in 
educational provision. It is etched in good practice 
and many local authorities produce them anyway. 
We are in the concluding stages of a consultation 
on changes to educational provision in 
Aberdeenshire, and we have followed the 
guidance in the bill. The parental body and the 
community at large very much appreciate that. 

Aberdeenshire Council and the Convention of 
Scottish Local Authorities support the notion of 
having an educational benefits statement at the 
heart of any change in provision. 

Lindsay Glasgow (City of Edinburgh 
Council): In Edinburgh we would expect to 
describe the educational benefits of any proposal. 
That is something that we already do for our 
consultations and we expect to continue to do so. 
We therefore support the inclusion in the bill of the 
requirement for such a statement. 

Moira Niven (Association of Directors of 
Education in Scotland): I agree. ADES feels that 
appropriate education for the children must be at 
the heart of any change in educational provision 
and that it is incumbent on local authorities to 
make a robust case on that basis. It is about high-
quality educational provision for all children. 

Jim Wilson (Glasgow City Council): Glasgow 
City Council supports all the views that have been 
expressed. Such a statement was a core element 
of our recent consultation on a policy that was 
challenged robustly at public meetings and on 
which we felt that we had to prove the overarching 
case for every proposal. 

Councillor Angus Campbell (Comhairle nan 
Eilean Siar): Western Isles Council would agree 
totally with that statement. We have undergone a 
similar process lately, whereby the educational 
benefit to a wide range of pupils has been at the 
heart of what we have done. If there are clear 
criteria, we have absolutely no problem with such 
a statement. It is at the heart of best practice and 
is what we should be doing anyway. 

The Convener: So you believe that the 
educational benefits should be at the centre of any 
changes to education provision that a local 
authority makes. Equally, however, local 
authorities will want to get best value from the 
limited resources that they have. Do you think that 
the educational benefits statement will allow you to 
advance some of those arguments but get the 
balance right so that parents, the wider community 
and the local authority can have a genuine 
discussion about what is in the best interests of 
the community, rather than talking solely about 
whether a school is going to close? 

Lindsay Glasgow: The educational benefits are 
not about just the schools that are directly 
affected. As a local authority, we have to consider 
the educational benefits across our authority area. 
We look at a much more strategic picture and 
ensure that what we propose will deliver benefits 
for everyone. 

Bruce Robertson: It is clear, as my colleagues 
have indicated, that we must base funding on 
educational benefits, but those two things—
educational benefits and best value, or 

226



2375  20 MAY 2009  2376 

 

efficiency—are not mutually exclusive. The best 
proposals have both at heart. 

In my experience, a community is far more 
interested in the educational and community 
benefits than in best value. The local authority 
must consider not only the complete education 
picture, but the picture across the council and in 
other services that support education. 

Jim Wilson: I agree with the comments that 
have been made—we have to consider the issue 
in terms of providing an effective and efficient 
service for all children and young people. In 
relation to school buildings that are either 
underoccupied and/or in poor condition, we would 
put forward the case—as we have done recently—
that bringing schools together would bring about 
educational benefits. Not only would the 
framework for learning be physically improved, but 
we could improve the supportive framework with a 
larger senior management team that would be 
able to provide greater pastoral support and 
support for teaching staff. 

That consideration formed the core of our 
educational benefits assessment. There is a clear 
correlation: yes, we need to provide best value 
and an effective and efficient service, but that 
goes hand in hand with the educational benefits, 
and we have tried our best to demonstrate both. 

Moira Niven: Best value is critical. There are 
limited resources within local government for each 
community, and limited resources for education 
within that package. I agree with Bruce 
Robertson‟s comment that the issue covers a 
wider area than just the education service. If there 
is an efficient structure for school provision, it is 
possible to deliver better quality across the board. 

Sometimes those things are easier to see in 
hindsight. Prior to local government 
reorganisation, a couple of secondary schools in 
my own area, which were about a third occupied 
at the time, were closed. That was controversial at 
the time—I am sure it still is for some people—but 
if those schools had not been closed, there would 
have been huge pressure on the education service 
in relation to what it was able to deliver across the 
whole school set-up. The pressure of carrying two 
pretty empty secondary schools would have led to 
quite a different story, in both revenue and capital 
terms. 

We must ensure that we have suitable facilities 
that support high-quality education provision, and 
a structure that enables the proper progression of 
the curriculum and an appropriate choice of 
subjects for children. To do that, it is necessary to 
marshal resources to provide the most efficient 
set-up. 

Councillor Campbell: I agree that we have to 
look closely at what has happened. We have also 

had school closures over the years, and I cannot 
think of one area that would choose to go back to 
the system that we had before. There is a natural 
reaction that a school closure takes something 
away from a community, but many communities 
have used it to improve their community life. 

The wider educational aspect for the pupils is 
important, and that is what we have to get across 
to parents in the consultation. A certain number of 
parents will recognise that, and if we keep open a 
school that is in very poor condition and cannot 
offer the full range of educational provision, those 
parents will vote with their feet and choose to go 
where they can get that provision. 

Those aspects must be taken into account in 
making those decisions. It is difficult, but we must 
get that message across. The more that we talk 
about that and consult on it, the more it becomes 
apparent. 

The Convener: We will move on to the subject 
of relevant consultees. 

Aileen Campbell (South of Scotland) (SNP): 
Good morning. Schedule 2 to the bill extends the 
list of consultees to include community councils, 
pupils, staff and Bòrd na Gàidhlig. What are your 
opinions on the extension of the list of consultees? 
How does the list in the bill differ from the 
consultees with whom you may have engaged in 
consultations on previous school closure 
programmes? 

Lindsay Glasgow: In general, under the current 
legislation we try to engage with a wider audience 
as a matter of course—we have certainly tried to 
engage with community groups and local 
stakeholders outwith the school body who might 
be affected. We welcome the extension, as it 
mirrors the type of approach that we are already 
taking. 

On consulting pupils, we feel that there is a role 
for age-and-stage considerations. We want to 
avoid causing distress to the younger pupils by 
engaging with them, because we acknowledge 
that such a consultation is a stressful procedure to 
go through. We want to ensure that we target the 
right age group when consulting pupils. As a local 
authority, the bill gives us the flexibility to identify 
the pupils with whom it would be appropriate to 
engage.  

10:15 
Bruce Robertson: The proposals are founded 

on good practice throughout Scotland and suggest 
that we should recognise that a change to 
educational provision has an impact not only in the 
narrow confines of the school but in the wider 
community, particularly in rural areas. We would 
very much welcome wider consultation. That is the 
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approach that we took at the public meeting I 
referred to earlier. There were representatives 
from age three or four to about 80-plus in the room  

On the involvement of Bòrd na Gàidhlig, I 
support the involvement of relevant Gaelic 
organisations—and indeed other organisations, in 
a denominational situation—although not 
necessarily in every proposal. The wider the 
consultation, the better and more transparent it will 
be, which will help the end product.  

Aileen Campbell: How does that differ in 
approach to previous consultations? Perhaps you 
could comment on Bòrd na Gàidhlig‟s involvement 
in particular.  

Councillor Campbell: We have gone through a 
series of consultations over the past few years, 
and what is normally called consultation has 
ended up as a very adversarial process. I do not 
think that it was ever set up to get the result that 
we wanted. As a local authority, when we go into 
communities, we are put on a stage to answer 
what are usually aggressive questions. We have 
recently re-entered consultation on one of our 
secondary 1 and secondary 2 schools, and we 
have gone about it in a totally different way by 
having lots of stakeholder meetings with different 
groups, including community councils. That has 
resulted in a completely different atmosphere and 
conversation, and has allowed information to pass 
more freely. There is more trust in the process.  

As for Bòrd na Gàidhlig, we would of course 
insist that it is part of the process as it is 
automatically part of a lot of what we do in the 
Western Isles.  

Jim Wilson: Glasgow City Council is happy to 
extend the range of consultees. In our recent 
consultations, we held meetings not only with 
parents, carers, staff and children, but with the 
area committees and community planning 
partnerships. We involved elected members and 
church representatives. We are trying to extend 
consultation, and we are happy to consider taking 
that forward in future. We have no issues with the 
proposals.  

Moira Niven: I support the proposals on 
consultees, although you may need to consider 
some protocols to facilitate such consultation. A 
local authority might be approached by staff who 
felt that there could be a better structure for school 
provision—one that would be more in the interests 
of the children. However, those staff might feel 
quite exposed talking about that in a public forum. 
You have to offer different people different 
approaches. I remember individuals who wished to 
make comments but who felt a bit anxious about 
putting their name to those comments in a public 
forum because they were employees of the 
council. Opportunities to comment could be 

facilitated through professional associations, such 
as the local negotiation committee for teachers. 
The way in which the authority engages the senior 
management in the school is important as well. It 
is important to get a rounded view across those 
groups; I also think that pupil councils could 
provide a structure that would allow children‟s 
comments to be heard. 

Aileen Campbell: That was really useful. 

Children in Scotland and Scotland‟s 
Commissioner for Children and Young People 
have called for effective consultation with pupils, 
with the use of appropriate materials and methods. 
How would you approach the stipulation in 
schedule 2 that the consultees include 
“the pupils at any affected school (in so far as the education 
authority considers them to be of a suitable age and 
maturity)”? 

Indeed—this question is perhaps more for 
Edinburgh and Glasgow—how would you 
approach that provision with regard to children 
who have English as a second language? 

Jim Wilson: On the recent consultation on the 
primary school proposals, the lead officers 
arranged to speak to the pupil council at each 
school and advise it on how it could respond to the 
consultation. It was not a consultation with the 
pupil council; instead, the pupils were simply given 
advice on how to seek the views of their peer 
group and respond to the consultation. They were 
given assurances that elected members would 
know the individual views of each of the groups at 
the school whose closure was proposed and at 
what we call the receiving school. 

On your second question, because of the 
number of languages that are spoken in Glasgow 
and because of the distinct difference between 
translation and interpretation, each head of 
establishment was advised to contact the relevant 
person before the consultation to arrange the 
appropriate interpreters for the public meetings, 
the staff meetings and the meetings with children 
to ensure that we received a representative view 
from all the stakeholders. 

Lindsay Glasgow: Glasgow City Council has 
recently been through this kind of exercise, so it 
has some experience in delivering such 
consultation. 

In Edinburgh, however, we want to create a 
bespoke response to individual schools through 
consultation with the headteachers and to find the 
most appropriate forum in which the school can 
engage with the process. Certainly pupil councils 
would be a key part of that engagement, and we 
would discuss whether they would take the issue 
to a wider forum and meet in informal focus 
groups, for example. We would certainly not 
suggest anything like a formal public meeting, 
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although I point out that pupils have come along to 
those meetings and have posed very pertinent 
questions. However, as such meetings can be 
very intimidating, we try to have more informal 
engagement. 

As for translation, we make translators available 
on request for our public meetings. For a public 
meeting last year, the eastern European section of 
the community had the information translated and 
was able to ask questions through a translator. 
Such support will be in place for pupils and we will 
work with individuals who are already known to the 
children to ensure that we not only engage with 
the children in all languages but give them the 
opportunity to engage. 

Aileen Campbell: You say that translation is 
available at public meetings, but by then the 
consultation process has already started. How do 
you catch the parents and families that do not 
have English as their first language before you 
reach that stage? 

Lindsay Glasgow: A panel on the cover of each 
consultation paper says in a variety of different 
languages that further information and the skills of 
a translator are available if so wished, and people 
request that from us. A translation service is 
embedded in our department and, at the meeting 
last year that I referred to, it worked with and acted 
as an intermediary for the parents. 

Bruce Robertson: We should never 
underestimate the potential and ability of our 
young people, no matter how young they are, to 
engage in a dialogue in their language. I know that 
Kathleen Marshall has been concerned for some 
time now that young people have not been 
engaged in discussions about changes to 
provision that will directly affect them and their 
peers. In fact, for children at a very young age, the 
whole process is a really good opportunity to 
combine the educational dimension—after all, it is 
quite interesting—with experience of the 
democratic process through the pupil council. Very 
good principles and practice can only add to the 
value of the consultation process. 

Kenneth Gibson (Cunninghame North) (SNP): 
I think that we will all agree with Mr Robertson‟s 
point about good practice and principles. Given 
the bill‟s title, the focus is obviously on 
consultation. What consultation was carried out in 
your own organisations? For example, in the local 
authorities, were the officials, the administration 
and the opposition consulted? What input did you 
seek from the whole council and ADES itself with 
regard to your submissions? 

Moira Niven: I can think of a number of 
examples. In the catchment reviews that were 
carried out in my authority, there was very wide 

consultation within the council involving 
transportation, planning— 

Kenneth Gibson: I am sorry—I was talking 
about the consultation that was carried out on the 
submissions that you made on the bill. 

Moira Niven: From an ADES perspective? 

Kenneth Gibson: Yes. 

Moira Niven: We took ownership of the issue by 
setting up a working group to look at the school 
estate and related issues, which had a fairly 
representative membership comprising smaller 
authorities, larger authorities and authorities with 
rural areas. We also had very valuable 
engagement with the senior civil servants who 
operated in this area. We discussed the key 
issues with them; fed back comments; and 
reported back to the ADES resources group, 
which has an even wider membership than that of 
the working group. Obviously, a number of 
authorities that were preparing their own 
responses also shared their comments with us. I 
think that we engaged widely and carried out a 
fairly extensive and representative consultation. 

Councillor Campbell: As an independent 
council that is not based on the party system, we 
took a slightly different approach. Before such 
issues went formally before the education 
committee, the policy and resources committee 
and then the full council, they were discussed in 
seminars in which everyone was included. We 
also engaged with COSLA as we went along and 
then delegated the final outcome to the chief 
executive in consultation with our strategy group. 
However, up to the very last minute before the 
final response was put in, everyone was given the 
opportunity to make final alterations or share their 
thoughts. We had a very wide consultation that 
involved not only all the education department 
people and schools but the school councils. 
Indeed, I know that in my own area the school 
council put the consultation on its agenda for 
discussion. 

Bruce Robertson: Aberdeenshire Council‟s 
education, learning and leisure committee 
discussed its response to the consultation at the 
end of March, with all political groupings having an 
input. When it was discussed at committee, there 
was certainly consensus on its direction and, as 
members will see, the response was signed off by 
the chairman and me as director. 

Jim Wilson: As with all external consultation 
papers, the consultation paper and its closing date 
would have been put on connect, Glasgow City 
Council‟s intranet. We discussed the issue with 
ADES, COSLA, the political administration and the 
council‟s legal services and the response was 
finally signed off by the education directorate at a 
meeting held specifically to discuss it. 
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10:30 
Kenneth Gibson: I am surprised, because my 

wife, my cousin and my mother are all councillors 
on Glasgow City Council but none of them was 
given any information whatever about the 
consultation on the bill by the local authority—
none of their opinions was sought. The matter has 
certainly not been discussed by the council‟s 
education committee, although you have heard 
how widely it has been discussed in other local 
authorities. Why did Glasgow City Council not 
widen the discussion to all its elected members in 
order to ensure that the views that you presented 
would be representative of the local authority? We 
have not heard from the City of Edinburgh Council, 
but that is what we have heard from other local 
authorities and from ADES. 

Jim Wilson: I am happy to take that point away 
and discuss with the corporate section how we put 
external consultations on our website, the 
transparency of that approach and how people 
can respond. 

Kenneth Gibson: Surely such things should be 
circulated to elected members so that they can 
feed back on them and the issues can be 
discussed in the education committee. If that had 
happened, in your response to us you would be 
speaking on behalf of Glasgow City Council rather 
than some group within the council whose identity 
I am not sure about—it may be directors, officials 
or whatever. Was the consultation document 
circulated even to all the administration‟s 
councillors? 

Jim Wilson: I understand that, when an external 
consultation goes on to the connect service, 
everyone is aware of it—that is a focal point where 
they can access it. However, I am happy to check 
that. 

Kenneth Gibson: That was never the way that 
it worked when I was a councillor. I would have 
thought that the matter should have been 
discussed at committee, if only as a courtesy to 
members. That seems to happen in other local 
authorities. Given that we are talking about a 
consultation bill, I would have thought that you 
would have wanted to consult as widely as 
possible within your local authority rather than just 
putting something on the web that people may or 
may not see. 

Jim Wilson: I will certainly take those points 
back. 

Lindsay Glasgow: In Edinburgh, the principal 
work was done in the children and families 
department, which is not focused just on education 
but has a wider remit. A report was put to our 
heads of service management team and the whole 
children and families department was engaged via 
that route. There was then consultation with the 

elected members of the administration and with 
COSLA. Thereafter, the report went to our 
education, children and families committee last 
week, given the timescales, the meeting dates and 
so on. Some issues were raised with regard to 
small points of principle in the bill—there was not a 
unanimous feeling on a couple of the subject 
areas—but in general the committee supported 
the bill. I am sure that we will get on to the aspects 
of the bill on which issues were raised. 

Margaret Smith (Edinburgh West) (LD): Moira 
Niven has touched on the issue of consultation 
with staff. As Lindsay Glasgow will know, I have 
had experience of school closures—other 
members will have had experience of them, too—
and I recognise that staff are often put in an 
invidious position. They may have their own 
opinions about what should happen regarding a 
school that the council proposes to close and they 
may come under pressure from parents not only to 
support the parents‟ opinion but, understandably, 
to help the parents access the best possible 
information about the school to assist them in 
putting together the arguments that they feel that, 
as a parental body, they will have to put forward 
against what the council is trying to do. That 
sometimes spills over at public meetings that staff 
members feel they have to attend but at which 
they feel they cannot speak. 

Can you elaborate a little not just on how you 
think that the bill will improve that situation for 
staff, but on whether you recognise in your own 
councils the picture that I have just painted of the 
difficult position in which staff find themselves? 
Given all of that, and assuming that you recognise 
that picture, do you think that the bill will assist 
those staff in doing what they have to do both as 
council employees and, often, as the focal point—
for example, if they are a headteacher—to whom 
parents look for the kind of information that they 
need to pull together if they are to put a coherent 
argument to the council? 

Bruce Robertson: I certainly recognise the 
tensions that you outlined, which apply particularly 
to the headteachers of schools that are affected by 
any changes in provision. Whether closures or 
boundary changes are involved, the situation is 
difficult for them. 

You ask whether the bill will help. I do not think 
that the bill alone will help, but the protocols under 
which councils will implement the bill will help. 
Staff find themselves in a difficult position, 
because their role is to support their communities 
and the children of those communities, but they 
are also council employees. As with any council 
staff member, it is important that we listen to the 
views of the staff concerned about any material 
changes to their conditions—to where they work. 
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The bill outlines good practice for consultation 
processes, which will help to ensure that staff 
throughout Scotland have the opportunity to 
express views. However, the local protocols that 
are put in place will underscore the bill and protect 
staff from the tensions that you—
understandably—outlined. 

Moira Niven: I agree. We discussed the subject 
on the way here, because we recognise Margaret 
Smith‟s point about the position that staff are in. 
How an authority engages with the senior 
management team in affected schools is 
important. People always engage emotionally with 
their place of work; it is not just a job—they care 
passionately about it. It is important to provide 
opportunities for the local authority senior 
management team to meet senior school staff and 
have a proper and robust discussion with them 
about how to proceed, so that those staff feel 
comfortable about making comments pro or agin a 
proposal. Otherwise, they can feel exposed. 

We must have regard to how people behave in 
public and how they support and advise the parent 
council. There is a professional way to do that. In 
the end, we must ensure that everybody behaves 
professionally, because we do not want to make 
the situation worse for a community—we want it to 
be as good as it can be. 

Lindsay Glasgow: From the Edinburgh 
perspective, I recognise the situation that has 
been described and the tremendously difficult 
position in which headteachers in particular are 
put when closures are proposed. The bill certainly 
brings more clarity to the process. It gives 
teaching staff—who are not normally involved in 
such matters in their day-to-day business, 
whereas the rest of us might be constantly 
involved—and all the affected parents clarity about 
what to expect in the process. In that respect, the 
bill could help with the process and with how staff 
engage with parental bodies and their employer, 
because it will allow people to understand the 
process in more detail. 

Ken Macintosh (Eastwood) (Lab): Several 
consultees say that the bill could promote Gaelic-
medium education. They suggest that when a 
majority of parents support Gaelic-medium 
education, the local authority should respond. 
Adding such a provision to the bill would be a 
major change, but the suggestion has some 
support. I would welcome the views of all the 
authorities, not only Comhairle nan Eilean Siar. 
That is terrible pronunciation—my father would be 
ashamed of me. I would particularly welcome 
comments from the City of Edinburgh Council and 
Glasgow City Council. Glasgow has shown the 
way with Gaelic-medium education, but there is a 
pressing need in Edinburgh. Is the bill an 
appropriate mechanism for that? 

Jim Wilson: In Glasgow, we are addressing the 
requirement for Gaelic-medium education without 
the bill. We do not think that any amendment to 
the bill would impinge on that. We are making 
progress along a different route. 

Lindsay Glasgow: There is pressure to 
increase the number of Gaelic-medium places in 
Edinburgh, but that issue does not necessarily sit 
within the bill. In planning for new places, we might 
be talking about an extension to an existing 
facility, and the bill does not apply to that scenario 
at all. The bill is not the vehicle for the type of 
discussion that Mr Macintosh mentions. 

Ken Macintosh: The issue is about the principle 
of parental consultation. 

Lindsay Glasgow: Certainly, due process will 
have to be gone through in planning for places for 
Gaelic education. However, that does not fit with 
the tenor of the bill—it is a separate issue. 

Bruce Robertson: When I was director of 
education with Highland Council from 1998 to 
2007, I presided over a rapid expansion of Gaelic-
medium education. I had the privilege of having 
many a blether with Mr Macintosh‟s late father, 
who, if I may say so, was a fantastic ambassador 
for education and Gaeldom. Other legislative 
processes that are already in place are more 
appropriate for the promotion of Gaelic 
education—the bill has never been about that. We 
have the Gaelic Language (Scotland) Act 2005 
and the Gaelic education legislation that surrounds 
it. Legislation is in place that allows what Ken 
Macintosh suggests to take place. I am aware that 
representatives of Gaelic bodies have made 
submissions to the committee, which is 
understandable, but I suggest strongly that 
legislation is in place that looks after their 
interests. 

Councillor Campbell: In Comhairle nan Eilean 
Siar, the provision of Gaelic-medium education or 
Gaelic education is at the centre of all that we try 
to do. We cannot ignore the fact that the question 
that is at the core of much of the consultation we 
have carried out on our school estate is, “How will 
my children access Gaelic?” As part of that 
process, we had a specific consultation exercise in 
December last year to consider whether there 
should be Gaelic-medium units or specific Gaelic 
schools. Whereas two thirds of people wanted 
their children to be educated in Gaelic or to have 
access to Gaelic-medium education, very few of 
them were prepared to travel more than 10 miles 
to a Gaelic-only school. In an area with the 
geography of the Western Isles, we have to 
consider whether Gaelic-medium units are a more 
suitable approach. 

Although we have not discussed the issue that 
Ken Macintosh raises in our response on the bill, 

231



2385  20 MAY 2009  2386 

 

purely because of our experiences in the past 
year, I am inclined to say that there is a place in 
the bill for consideration of the way in which Gaelic 
is delivered in the system. 

The Convener: We move to section 6, which 
relates to notice and consultation periods. 

Christina McKelvie (Central Scotland) (SNP): 
Section 6 will require education authorities to give 
the relevant consultees notice of a proposal. That 
should include a summary of the proposal and 
details of where to obtain a copy of the proposal 
paper and how to make representations. The bill 
proposes to extend the consultation period to at 
least six weeks. What do you think about that 
timescale? Is it appropriate? Is six weeks too long, 
too short or just right? What has good practice 
been in the past as far as timescales are 
concerned? 

10:45 
Moira Niven: I agree with the bill‟s proposals on 

timescales. Authorities often exceeded the 
timescale that was set under the previous 
regulations. Sometimes it depends on how large 
and complex the issue that is subject to the 
consultation is. Recently, I was under pressure to 
curtail the period in a consultation that I was 
undertaking; people in the community said to me, 
“But you know what we want, Moira. Can we not 
do this a bit more quickly? Do we have to go to 
formal consultation?” The design of a new school 
can be held up, for example. We might move 
something as fast as we can, within the 
regulations, at the request of the community. 

The proposals in the bill are reasonable. Any 
decision to change or close a school or to make 
material changes to catchments are important 
issues for communities, and it is appropriate that 
we fully engage. 

There are some elements of common practice. I 
have a lot of experience with consultation 
documents and meetings, which are often informal 
parent council meetings that present a further 
opportunity to go over some of the issues of 
interest. Site visits might be done. It is important 
that we go as far as we can to ensure full 
engagement and that people get the opportunity to 
feed in their views. I am supportive of the 
proposals. 

Lindsay Glasgow: In Edinburgh, we support 
the six-week period. We have previously run 
consultations over four-week periods, and some 
parents have told us that that feels too short. We 
have extended recent consultation periods, but we 
would not want to go too far beyond six weeks as 
the process might drag out. Comments tend to 
come in around the deadline, which people focus 

on. If the process were to be extended, I suspect 
that people would still do things at the last minute. 

Christina McKelvie: They would just wait for 
longer. 

Lindsay Glasgow: Yes. The choice of six 
weeks is appropriate to ensure that the 
consultation moves on effectively and at a good 
pace so that a decision can be reached for the 
parties, which are in limbo throughout the process. 
The recognition that it should extend over the 
school term is welcome—we would do that as a 
matter of course, anyway. 

Bruce Robertson: I agree with my colleagues. 

There are preliminaries before the consultation 
period, as well as good practice beyond it. In 
effect, that means that whereas the vast majority 
of changes to provision would take effect from the 
end of one school session in time for the 
beginning of the next, the majority of consultations 
on major changes to provision take place in the 
first half of the school year, so that everything is 
stacked up. That process is good, because it helps 
parents and pupils with where they are going in 
the subsequent school year. 

Christina McKelvie: That is a very good point. 

Councillor Campbell: We regard the six-week 
period as reasonable. We must recognise that the 
consultation process starts well before the formal 
consultation. Much of the outcome depends on the 
work that is done during that period and on the 
way in which the consultation is held. Having a six-
week period is reasonable. It gives people a cut-
off point. 

In a consultation that we have been involved in 
lately, involving three schools, the parent councils 
called for the period to be set, and they asked for 
the answer to be known at a certain place and 
time. A certain period definitely needs to be set, 
and I think that six weeks is reasonable. 

Jim Wilson: The six-week period worked very 
well for us. There is a fine balance to be struck. 
With a 28-day period, the criticism was that by the 
time people had waited for 14 days while meetings 
were arranged, they did not have a great deal of 
time in which to formulate their responses. If we 
went beyond six weeks, however, people would be 
desperate to reach a conclusion. 

Christina McKelvie: Scotland‟s Commissioner 
for Children and Young People and a few other 
organisations have highlighted the issue of the 
delivery method and getting information out. We 
all use pupil post—it works for me, as I check my 
son‟s schoolbag every night—but there is a 
question around whether that works. The 
children‟s commissioner flagged that up as a 
potential issue, because children might read some 
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of the proposals and become distressed. The bill 
team has taken that point on board. 

Is there any good practice in delivering 
information in a relevant, expedient form, which 
allows parents to get information as quickly as 
possible? Are there things that you have tried and 
which have worked—or things that have not 
worked, but from which you have learned a 
lesson? 

Jim Wilson: We wrote to advise every parent 
and carer that we were entering a period of 
consultation, and to let them know that they would 
receive the document shortly. Speaking from 
experience, I do not always get everything that is 
sent home from school. We advised people to 
expect the document and how to chase it up if it 
did not arrive. 

You asked about lessons learned. We must 
ensure that all our establishments keep contact 
details absolutely up to date so that all letters that 
are sent home reach home; by that, I mean the 
inclusion of flat numbers in tower block addresses, 
taking care about using full first names, and 
getting abbreviations right. The system has 
worked well. We received the very small criticism 
that a small number of people did not receive the 
information because the address was not 
absolutely accurate. 

Bruce Robertson: Involving pre-school 
provision, child care centres and so on is good 
practice, because such places can be forgotten. 
Recently, we conducted a far-reaching 
consultation on the school holiday pattern. That is 
another area of our work that attracts a lot of 
interest. 

There is a very high use of the internet in our 
part of Scotland, and increasingly we receive 
responses to consultations electronically. Local 
authorities need to be ready to work in that 
environment. Councils need to be able to use 
various bits and pieces of software to analyse 
things fairly quickly. That is an example of good 
practice. 

Lindsay Glasgow: Parents expect electronic 
methods of communication to be used as a matter 
of course. Information should be made available in 
that way, and parents should be able to comment 
back directly. 

Generally, we use pupil post but we also write to 
individuals who do not necessarily have a 
connection with pupils who attend the affected 
schools but who might live in the catchment area 
and who might subsequently be affected by 
changes. There is also the issue of getting 
addresses spot on, although even with the Royal 
Mail, things occasionally do not reach the right 
location. 

Councillor Campbell: More of our people do 
not use the internet, so we mostly write out to 
people. We need to capture everyone. We use the 
home-from-school method for follow-ups and to 
tell people about specific meetings that are taking 
place, but we also communicate with community 
councils. In our relatively small communities, it is 
not that difficult to get the information out. 

In many areas, the school is a focal point for 
other things and the other users of the school are 
brought into the discussion, too. There is not a 
particular problem for us, because of the size of 
our communities—and word spreads particularly 
fast in Gaelic. 

Christina McKelvie: At our meeting on 6 May, 
the bill team indicated that it would consider 
putting in place guidance on how proposals should 
be delivered, with details about such matters as 
notice and statutory response times. Is guidance 
the best place to include such details in order to 
give local authorities a clear idea about where and 
how they should get proposals out to consultees? 

Moira Niven: It might be appropriate to put such 
information in guidance. Examples of good 
practice could be included. Of course, the 
guidance would need to be kept up to date. 

Authorities also use tools such as group call, 
with which messages can be issued by text. If 
authorities do not put out information only once 
and use school newsletters to advise on an issue 
that is coming up, parents have more opportunities 
to pick up on the information. In my experience, as 
soon as there are whispers about a school closure 
everyone in the community knows about it—
perhaps that is just true of the community in which 
I work. 

Bruce Robertson: With all due regard to the 
people who have the skill to craft legislation, I 
must say that I always find the guidance to be the 
important bit when it comes to implementation. 
Good practice has been established in Scotland, 
whereby when legislation is enacted ADES, our 
professional body, works closely with COSLA and 
Scottish Government officials, through meetings, 
seminars and so on, to ensure that the policy is 
delivered in the way that Parliament intended it to 
be delivered. 

Christina McKelvie: Interpretation and 
understanding are important. 

Lindsay Glasgow: I concur with the view that 
guidance is the appropriate place for the 
information that you described. Guidance would 
be helpful. 

Aileen Campbell: Community councils flagged 
up concern about the proposed timescale for 
consultation, which does not fit in with their cycle 
of meetings. In the scheme of things, parents and 
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pupils, rather than community councils, are 
probably the first port of call. How will you want to 
interact with community councils, so that they are 
aware of proposals and have adequate time to get 
involved in a consultation? 

Bruce Robertson: Aberdeenshire Council 
involves community councils as part of the 
consultation process. There are large variations in 
how often community councils meet. If a 
community council thinks that it is appropriate and 
important to contribute to a consultation, it should 
be willing to convene a meeting during the six-
week period—that is not unreasonable. It is 
important that community councils should have an 
opportunity to contribute their views. There is a 
two-way process in that regard. 

Lindsay Glasgow: I agree. Six weeks should 
be adequate to enable community councils to 
reflect on proposals. Of course, proposals will 
have been made public before the start of the six-
week period. A long engagement process starts 
when the council papers are made public, which 
can happen well in advance of the consultation 
process. Parties are generally well aware that a 
matter is under discussion long before the 
consultation process starts. 

The Convener: Section 7 will require local 
authorities to hold a public meeting if they propose 
to close a school. That will be a statutory 
requirement for the first time, but I think that most 
local authorities would probably hold such a 
meeting anyway. 

At last week‟s meeting, the witness from the 
Association of Scottish Community Councils said 
that public meetings should be held early in the 
process, rather than at the end of the process, so 
that people can have an opportunity clearly to 
formulate their thoughts on the consequences of a 
proposal. That view was shared by other panel 
members. What do the local authorities think? Is it 
appropriate to ensure that a public meeting is held 
as early as possible? 

Jim Wilson: Yes, we strive to do that. One of 
the concerns about public meetings at which 
people seek information or advice to help inform 
their response to proposals is that, despite 
everybody trying their best, people might not get 
the information until the last minute. We have tried 
to hold meetings as quickly as possible after the 
14-day time lapse. Because of the sensitivities 
around both the closing and the receiving schools 
in the current proposals and the fact that the 
issues are clearly different for each school, we 
held separate meetings for each school. However, 
there is certainly a case for holding the meetings 
earlier to allow people as much time as possible to 
reflect on the information and on the meeting 
before submitting their response. 

11:00 
The Convener: Should the guidance on that 

aspect of the bill provide clear examples of what is 
required and recommend that meetings be held 
earlier in the process? 

Moira Niven: Yes, but there is a balance to be 
struck, because we must first communicate the 
fact that a meeting will take place. We have two 
weeks in which to do that, and to ensure that all 
parts of the community have been reached and 
that people can schedule their attendance. If a 
number of schools are involved, it is important to 
hold more than one public meeting. Extending the 
consultation period will help because, after the 
initial two-week period, there will be a month of 
consultation. That seems reasonable to me, but it 
should be covered in the guidance. How the public 
meeting is undertaken is also important—for 
example, it is helpful to have a written record so 
that people can pick over it and recognise that that 
was the meeting they attended. 

The Convener: The committee has heard 
evidence about the role of Her Majesty‟s 
Inspectorate of Education regarding the public 
meetings. We will come to HMIE‟s wider role in the 
process a little later. 

The bill includes a requirement for HMIE to be 
advised when the public meeting will be held, but 
there is no requirement for it to attend those 
meetings. The bill team explained that that was 
because HMIE would want the meeting to be 
cancelled if it was unable to attend for whatever 
reason. Witnesses who have an interest in the 
area have told the committee that they believe it 
would be helpful and preferable for HMIE to attend 
meetings; HMIE would not participate, but would 
have observer status. As we all know, the Official 
Report of what was said in a committee meeting or 
a meeting of the Parliament can seem very 
different from how something was said and from 
the feel of the meeting. The same could be said of 
a public meeting on a school closure. Do you have 
a view on whether HMIE should be required to 
attend such meetings, rather than just be given the 
option to attend? 

Bruce Robertson: In my experience, a wide 
variety of individuals and organisations attend the 
public meetings, so I am relaxed about whether 
HMIE should be there. The important point is that 
if a requirement for HMIE to attend the public 
meeting is included in the bill, it must be made 
clear what its role at the meeting would be and 
what the expectation of HMIE would be, beyond 
the meeting, as a consequence. I would be 
concerned if the bill included a requirement on 
HMIE to attend a meeting and report on its nature, 
because that aspect is not always in the control of 
the person who chairs or organises the meeting—
such meetings can be difficult. However, if HMIE 

234



2391  20 MAY 2009  2392 

 

were to attend a meeting only to see that due 
process was being followed, that would be fine. 
My concern would be whether there would be 
consistency of approach by HMIE in that regard. 
HMIE could be required to attend public meetings, 
but the bill would have to make it clear what was 
expected from its attendance. 

Councillor Campbell: We agree with those 
sentiments. That is the view that we would take. 

The Convener: We move on to the issue of 
corrections. 

Claire Baker (Mid Scotland and Fife) (Lab): 
During stage 1, we have been looking at the 
process that has been suggested for correcting 
any inaccuracies in the proposal paper. There has 
been some debate about who is the judge of the 
inaccuracies and whether that causes any 
additional problems. How do you feel about the 
proposed process? Are there enough checks and 
balances? 

Lindsay Glasgow: I can speak from 
experience, because in our consultation last year 
there was considerable debate about inaccuracies 
in the proposal paper regarding the condition of 
the building that was proposed to close. As part of 
the consultation, we issued an erratum paper to all 
affected parties, which provided an updated 
condition report on the school. Parents were able 
to see that we had presented the up-to-date 
position and to amend their responses 
accordingly. 

There was debate over whether that would have 
affected the original proposal. We did not think 
that the condition of the building was a material 
consideration. We were principally looking at the 
demographics and the geography of the area; the 
condition of the building was a secondary 
consideration. 

We want to ensure that the authority would be 
able to explain why it did not think that the 
condition of a building, for example, was a material 
consideration in coming to its decision. The final 
consultation report offers the opportunity to debate 
the effect of the information that had to be 
corrected and the implications for the proposal. 
The bill offers the opportunity to ensure that all up-
to-date information is available and that the 
authority can respond where information is shown 
to be inaccurate. I support what is in the bill. 

Claire Baker: Questions were asked about the 
condition of the school and the original proposals 
that the council made. How did the process work? 
Who raised concerns about inaccurate information 
about the condition of the school and how easy 
was it to reach a decision about whether the 
information was accurate? 

Lindsay Glasgow: Parents raised questions 
about the condition of the building. We were able 
to look back through our information on 
maintenance of the building to identify what had 
been spent on the building and what had not been 
put in place. The issue was that an out-of-date 
condition report had been used. We ensured that 
surveyors updated the information on the building. 
There was a factual inaccuracy, so it was fairly 
easy for us to say that we accepted that the 
information was out of date and that we had 
ensured that it had been updated. 

Kenneth Gibson: Aberdeenshire Council made 
the important point that there is a need to 
distinguish between opinion and fact. That is the 
real nub of the issue. Parents who are involved in 
these decisions—I can think of an example in 
North Ayrshire in my constituency from 18 months 
ago and one in Glasgow—often feel that the 
information about catchment, school classification, 
pupil numbers and whether a nursery is attached 
to the school is inaccurate. In some cases, there 
seem to be significant inaccuracies. It upsets 
parents when blatantly inaccurate information is 
put forward as part of a consultation. 

Claire Baker has raised an important point. 
Regardless of one‟s view on whether a school 
should close, the local authority has to do its 
homework to ensure that all the information in the 
consultation is 100 per cent accurate, or the 
process will fall apart. I think that Mr Robertson 
wants to comment on that, but I ask Mr Wilson to 
comment as well because there has been concern 
about the matter in Glasgow. 

Bruce Robertson: Some of the examples that 
you cited are material errors. In my experience of 
the matter, which is now considerable, I cannot 
recall a public meeting at which someone has not 
questioned the facts. Questions were raised as 
recently as a couple of weeks ago. It is important 
that authorities research their proposals well. 

As Lindsay Glasgow said, the bill affords the 
council an opportunity to correct the proposal 
paper. However, some of the information that is 
involved is highly technical. In one case, we had to 
drill down into the secondary grant mechanisms 
for the financial distributions to local authorities. In 
such cases, we get into highly technical detail, 
which is different from material considerations 
such as whether the school has a nursery. In 
general, but particularly in section 5, the bill 
requires us to do our homework and set out all the 
information before we go into the formal 
consultation mechanism. It therefore represents 
good practice. 

Jim Wilson: I was surprised to hear the 
comments about the roll. Two errata were 
identified in Glasgow, but they were errata in the 
truest form in that they were typographical errors. 
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In one place, there was a C instead of a B, and in 
the other case there was the opposite. There was 
no roll inaccuracy or any other inaccuracy in the 
consultation. The process that we undertook was 
as follows. The solicitor to the council advised us 
that the errors were not material to the 
consultation. We amended the web versions of the 
consultation and the matter was raised at the 
public meetings that took place after we were 
made aware of the errors. The final response that 
was provided to the council before the decision 
was made contained the two errata that were 
contained in the 21 reports. 

Claire Baker: I do not want to create problems 
that do not exist, but when we asked the bill team 
about the timescale for people to challenge 
inaccuracies, it said that, when an inaccuracy is 
accepted, the clock will start again on that part of 
the process. Bruce Robertson said that technical 
challenges are sometimes made, but he also said 
that councils should be more careful and put 
forward robust evidence. Is that enough to protect 
against possible queries and extensions to the 
process? Does the bill strike the right balance? 

Bruce Robertson: I think it does. My colleague 
Mr Wilson from Glasgow gave a good example of 
an error that was not material but simply 
typographical. If there are material inaccuracies in 
information about school rolls, current provision in 
schools or things like that, the council would want 
to rerun the consultation to ensure that there is 
transparency and that its proposals are well 
founded. They would not be well founded if there 
were material inaccuracies, because there could 
be appeals further down the line that would take 
up an awful lot of time and resource. Also, the 
input from the community would be wasted. That 
is why I think the balance is about right. 

Claire Baker: There is some flexibility in the 
information that the council includes in the 
proposal paper and the educational benefits 
statement. Would it be worth considering whether 
the correction stage should also be an additions 
stage at which parents and communities could 
raise issues that they believe are not covered in 
the proposal paper, or should it be only for 
corrections? Is there another point in the process 
at which parents can bring transport costs or other 
issues into the mix?  

Moira Niven: A real consultation is an iterative 
process. People will raise issues and ask for 
information through the consultation: it is for the 
council to make that information as widely 
available as possible. That is a better way of 
dealing with the issue. 

11:15 
It is appropriate for section 55 to be included in 

the bill; I agree with Bruce Robertson that it is 
helpful. Demographics and projections of pupil 
rolls are a grey area because we may be dealing 
with opinions rather than facts, and people may 
disagree with the information that has been 
provided. In such cases, it is important that the 
authority set out clearly the methodology that it 
has applied in order to generate projections. 
Whether people accept them is a matter of 
judgment, and councillors will take that into 
account when coming to a decision. Councils 
should share information widely, through the 
consultation. Parent councils are a useful means 
of providing additional information that has been 
requested. However, the starting point is to include 
as much information as possible in consultation 
documents. 

Kenneth Gibson: Moira Niven has made an 
extremely valid point. We must consider not just 
the facts as they are, but what moving to a new 
school would mean for children. Patricia Ferguson 
MSP has pointed out that some of the Glasgow 
schools to which pupils in her constituency will 
have to move following closures of schools will 
have fewer facilities—including gym halls—than 
the schools that will be closed. It is not just about 
getting the facts right: we must ensure that valid 
issues are not omitted from consultations. Such 
things had not been pointed out until Ms Ferguson 
looked into the matter with parents. If a 
consultation is to have the confidence of everyone 
involved—even if people do not agree with what is 
proposed—all issues must be put into the public 
domain. 

The Convener: We move on to sections 8, 9 
and 10 of the bill. After covering those sections, 
we will have a short comfort break. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): As you know, section 8 will change the role 
of HMIE. I am aware that there are conflicting 
opinions about that. There are two areas of 
conflict. First, some people are not sure what 
HMIE‟s role will be—there is a lack of clarity. 
Secondly, some councils are concerned that HMIE 
will become too involved, if the bill is passed. I 
invite you to comment on both issues. 

Bruce Robertson: HMIE is well placed to 
consider educational benefits—that is its daily 
bread, and it performs that task effectively. 
However, I wonder how well placed HMIE is to 
discharge the duties that are outlined in sections 8 
and 9. I suggest that to do so it will need 
enhanced capacity. A particular set of skills and 
experiences—which some of us around the table 
have acquired over the years—are needed in 
situations such as those that we are debating. 
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We must also consider how well placed HMIE is 
to give independent advice. Some colleagues 
have concerns about that. If HMIE‟s role were 
principally to give advice founded on educational 
benefits, I would be comfortable with that, 
provided that it had the experience and capacity to 
do so. If, on the other hand, it were asked to take 
a view on the community dimension and to 
become involved in the undoubtedly more 
subjective aspects of consultations, I would have 
some concerns. 

Elizabeth Smith: I am interested to hear other 
witnesses‟ opinions, but I have a direct question 
for Mr Robertson. Does HMIE currently have 
sufficient resources and skills to undertake that 
level of inquiry on educational benefit? 

Bruce Robertson: No. It would need additional 
capacity to do that if the requirement is—as it will 
be—Scotland-wide. 

Elizabeth Smith: Do you mean in terms of 
numbers? 

Bruce Robertson: I mean in terms both of 
numbers and experience. 

Elizabeth Smith: That is quite an issue. 

Bruce Robertson: Yes. 

Elizabeth Smith: Are there any other comments 
on HMIE? 

Moira Niven: I agree with Bruce Robertson. 
HMIE is highly respected among stakeholders, 
and there is considerable confidence in it in 
relation to the education function, which is where it 
can add greatest value to the process.  

Relatively recently, I experienced HMIE 
examining what we were doing, and it was a good 
process. It is important that the process is 
consistent throughout Scotland, so we need to 
ensure that HMIE is a large body and that it has 
appropriate rules of engagement, protocols and 
training to do its work. It has the greatest value to 
add on educational benefits. If we made its role 
wider, that would raise more questions and create 
additional pressure. The wider community issues 
are more local issues that local authority officers 
and elected members need to address. In the end, 
decisions will be made at that level. 

Elizabeth Smith: Do you agree with Mr 
Robertson that HMIE will require additional 
resources to fulfil its role under the bill? 

Moira Niven: I do not know what the other 
pressures in HMIE are, so it is for it to comment on 
the need for additional resources. I am aware that 
it was time consuming for the individual who came 
and reviewed what we were doing, but that person 
must have prioritised that within their overall 
workload. The wider we make its role, the greater 
will be the burden. That could be a real concern, 

because we need HMIE to focus on quality 
assurance in Scottish schools, which is a critical 
function. 

Elizabeth Smith: That is a key point. There 
would be an additional burden, obviously, in that 
HMIE would be involved for a greater length of 
time. It is a numbers game, but if there is a 
qualitative issue about the skills that it brings to 
the role, that is different. If local authorities do not 
have confidence that it is able to undertake the 
required role, that has important implications in 
respect of section 8. 

Councillor Campbell: We value and respect 
HMIE‟s independent role in educational comment 
and want that to continue. However, it is fair to say 
that, over the past couple of years, we have had 
particular issues with it. We responded to a lot of 
criticism from HMIE and Audit Scotland for having 
S1/S2 schools in our education system, given the 
declining school rolls and the condition of our 
school estate. HMIE was long aware of the 
direction of our rationalisation in doing away with 
such S1/S2 provision, so it came as a shock when 
it said that the educational advantage of our 
proposals was not apparent. That was a complete 
change of tack. We go through a process that 
takes a lot of time, commitment and resources of 
all sorts, so an HMIE review at an earlier point 
might prevent much of that from taking place if it is 
going to knock a proposal on the head. 

We had another issue. We considered the 
curriculum for excellence as one of the drivers of 
our school estate provision. For us, S1/S2 schools 
were not a way to deliver the curriculum for 
excellence fairly across the whole of our school 
estate. Reflecting on HMIE‟s response to that, we 
are not convinced that it can look ahead as we 
can; it seems to deal only with what is on the 
ground in front of it at that moment. That might not 
be a fair criticism, but that is how we read the 
responses that we got from HMIE. As well as 
taking an independent view, HMIE should be more 
in tune with what local authorities are proposing, 
so that we know, earlier than the end of the 
process, if it thinks that we are on the wrong track. 

The Convener: It struck me that Glasgow City 
Council‟s view on the issue is very different from 
those of the other local authorities that submitted 
evidence to the committee. It fundamentally 
questioned whether HMIE should be involved in 
the process at all. In the light of your written 
evidence, Mr Wilson, do you want to say anything 
on that? 

Jim Wilson: Yes, thank you. At the start, our big 
concern was about the clarity of the role and 
whether HMIE had the capacity to undertake it. 
We were certainly not questioning HMIE‟s ability, 
and we are delighted to have the organisation in 
our schools, but we were concerned that that role 
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would take HMIE away from its fundamental role 
of quality improvement and assurance in our 
establishments. 

As time has passed, it appears that HMIE‟s role 
would be restricted to the educational benefits 
aspect. Glasgow City Council has no concerns 
about a contribution in that area, but we are 
concerned that there could be a conflict between 
HMIE‟s being a consultee and an advisor, or being 
involved in other areas of the proposal that do not 
relate solely to educational benefits. As the work 
has developed and we have consulted colleagues, 
we are becoming much more comfortable with the 
proposal. 

Aileen Campbell: On what the convener said, 
you seem to have taken a much stronger position 
in your written evidence. For example, point 6 in 
your submission states: 

“The detailed information requested for HMIE and the 
inclusion of comment from HMIE in the proposals to council 
members goes beyond their capacity, function and area of 
expertise.” 

Why did you feel the need to put that in your 
submission? It seems to contradict a wee bit what 
you have just said about welcoming HMIE‟s role in 
the process. 

Jim Wilson: As the process has continued, the 
clarity around HMIE‟s role has been formalised. At 
the outset, we were not entirely clear what HMIE‟s 
role would be. We see a clear benefit in HMIE 
visiting schools and helping us to progress quality 
improvement and assurance. At the start, when 
we were looking at the proposals for HMIE 
attendance at meetings, there was no clarity about 
its role at meetings, or about the extent of its role 
in relation to the report. 

As the situation has progressed, and we have 
held discussions with the Association of Directors 
of Education in Scotland, the Convention of 
Scottish Local Authorities and other colleagues, it 
has become apparent that HMIE‟s role will focus 
on educational benefits statements, so our 
concerns are dissipating. Our concern at the start 
was about the scope of the role, and whether 
HMIE had the capacity to undertake its work to the 
extent that might be required in such a huge task, 
without having to redirect staff from other roles 
that we find to be crucial and beneficial to 
Glasgow City Council. 

In our submission, we were flagging up our early 
concern, but as time has progressed and 
consultation and discussions with our partners 
continue, we have become much more 
comfortable with the proposals. 

Aileen Campbell: So, between submitting your 
written evidence and coming to the meeting today, 
you have changed your opinions about HMIE? 

Jim Wilson: It was not my personal opinion. As 
the bill has progressed and we have received 
more information about the role—via colleagues 
and various professional working groups 
throughout Scotland—we have become far more 
comfortable with what is proposed. 

Aileen Campbell: Is point 6 in your submission 
directly related to point 5, which states that you 
have received 8,000 responses to your current 
consultation on school mergers? 

Jim Wilson: We just wondered how HMIE 
would cope with that level of response. We had a 
team of 60 officers from across the council to 
address the responses—a lot of which were 
electronic, as was mentioned earlier. We found 
that collating and analysing that information and 
producing the reports was a very time-consuming 
process. 

The people who were involved in that work 
included educationists from our education 
improvement service, quality improvement 
officers, technical specialists in relation to school 
buildings, transport specialists in relation to safer 
routes to school and crossing patrols, and catering 
specialists. There is breadth of expertise. When 
HMIE involvement was first proposed, we were not 
clear about its input. We have no concern if its role 
is restricted to educational benefits statements, 
but we are still concerned about its capacity for 
dealing with the workload, and about the additional 
resources it may require without having to take 
people away from what we perceive to be its core 
functions of quality improvement and assurance in 
schools. 

The Convener: Do you have more questions? 

Elizabeth Smith: No, thank you. That has 
answered my question. 

The Convener: I suggest that we have a short 
comfort break. The committee will reconvene at 
11:35. 

11:30 
Meeting suspended. 

11:39 
On resuming— 

The Convener: We move on to the bill‟s 
sections on special provision for rural schools. 

Kenneth Gibson: The bill will require authorities 
that are considering a proposal to close a rural 
school to give special regard to three factors: 

“(a) any viable alternative to the closure proposal, 

(b) the likely effect on the local community in 
consequence of the proposal (if implemented), 
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(c) the likely effect caused by any different travelling 
arrangements that may be required in consequence of the 
proposal (if implemented).” 

Should rural and urban schools be given 
different consideration? In their submissions, 
Aberdeenshire Council and Glasgow City Council 
said that the same factors should apply to urban 
and rural schools. 

Bruce Robertson: Aberdeenshire Council is a 
large rural authority—my professional experience 
is all from such areas. The three factors in section 
12 are important and capture most of the issues. 
There are differences between rural and urban 
areas in terms of the impact of a school‟s closure 
on its community. Consideration of viable 
alternatives, the impact on the community and 
travel arrangements are key, as is the educational 
benefit statement. There are generic issues, which 
cut across rural communities and urban 
environments, but the impact on a rural 
community, especially if it is remote, is important. 

We said in our submission that we are 
disappointed that the bill does not define rurality—
such definitions have been included in precursors 
to the bill—and the definitions in section 14 are 
vague, to say the least. That view was expressed 
by all political groupings in Aberdeenshire Council 
when the issue was discussed in the council‟s 
education, learning and leisure committee, which 
takes us back to Mr Gibson‟s earlier question. 

Jim Wilson: We were sensitive to the fact that 
the issue does not directly affect Glasgow. The 
overarching principle behind our comments was 
our desire for parity of esteem for children, 
wherever they are in the country. We did not 
comment on the definition of “rural school” and the 
numbers in that context, because we thought that 
other people were better placed to do so. Our 
comments reflect our desire not to create a divide 
between children from different areas. 

Moira Niven: No authority wants unnecessarily 
to close a school. Before an authority brings 
forward closure proposals, it should carefully 
consider the impact of the closure. Schools have a 
special position in Scottish society, whether they 
are in rural or urban settings, but it is right to 
acknowledge the particular context of rural 
schools. It is therefore appropriate to include the 
factors that are set out in section 12, although 
many of them would be considered in an urban 
setting, too. 

Notwithstanding the need to take account of the 
factors in section 12, provision for children of the 
highest-quality education is crucial. If anything has 
disappointed me a wee bit about the bill, it is that 
there is not enough focus on that. We need to 
ensure that all children in Scotland get the best 
education opportunities and the best-quality 
educational experience, wherever they are. I am 

talking about not just reading and writing, which 
are crucial, but wider education that offers the 
opportunity for appropriate social interaction and 
all the learning that comes from that. I 
acknowledge the importance of rural schools in 
Scottish society. 

11:45 
Kenneth Gibson: Paragraph 5 of Councillor 

Campbell‟s council‟s submission states: 
“The comhairle, most of whose schools would qualify as 

„rural schools‟ notes with some concern the proposal within 
the Bill to apply different factors for rural school closure 
proposals, in effect, moving away from an assessment of 
educational benefits, to the effect on the local community 
… the comhairle, in common with other local authorities, 
would always examine these factors”. 

You say that the comhairle would be concerned if 
the impact on the community were given priority 
over education because that would mean that 
pupils would 
“In practice … be retained in an educationally detrimental 
situation, because of factors not relevant to their 
education.” 

The submission says that local authorities “always 
examine” community factors. In my experience, 
that is not the case, although your local authority 
might do that. What evidence suggests that when 
schools are retained, pupils are kept 
“in an educationally detrimental situation, because of 
factors not relevant to their education”? 

Councillor Campbell: The biggest challenge for 
Western Isles Council is keeping communities 
alive in rural areas. That is at the top of our priority 
list. However, we are equally sure that when we 
consider education matters, the assessment of 
educational benefit comes first. The concern that 
we express in our submission is that we would not 
like doing something for a community to take 
precedence over what is good for children‟s 
education provision. That is not how we would like 
the bill to be interpreted. We are very aware of the 
part that schools play in communities but, as I 
said, we can point to communities that have 
stayed alive when school arrangements have 
moved on to provide better education for children. 
Former schools have become integral to lively and 
vibrant communities. 

We are concerned because it is assumed that 
we are not considering community factors—we 
are—and we are concerned that the bill should 
state clearly that education provision comes first. I 
can give examples of that happening in the 
Western Isles. We have kept open schools with 
two or three pupils but, in the past two or three 
years, parents of pupils at two of those schools—
one in Harris and one on Barra—have said, “We 
are not getting the best education for our children; 
we are moving them,” so those schools have 
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closed. We have tried to make the point that we 
would not like to be told to keep such schools 
open when doing so would clearly not be in 
children‟s best education interests or accord with 
parents‟ wishes. 

Kenneth Gibson: We received a late 
submission from the Scottish National Party group 
in the comhairle, which is concerned that 
Councillor Campbell‟s submission says that a 
school‟s being 
“poorly maintained ... could count as a criterion for closure”, 

but that it might, because 
“responsibility for maintenance rests with the Local 
Authority … be unreasonable to include this as a 
consideration.” 

If that criterion were included, a council could 
choose not to maintain a building for several 
years, which would allow it to say that the school 
would need to be closed because the building had 
not been maintained. One argument that was 
made for closing some schools—not in rural 
areas, but in Glasgow—was about the alleged 
condition of buildings. What do you and other 
panel members feel about that approach? 

Councillor Campbell: I say—with respect—that 
I disagree with that comment on how we deal with 
our schools. We can prove clearly that the level of 
input to our rural schools in particular is very high. 
It would be cheaper to send pupils to Gordonstoun 
than it is to send them to some of our rural 
schools. We have spent £30,000 per pupil just to 
keep some schools going, so it is a bit unfair to 
suggest that we would deliberately not maintain a 
school. 

We have struggled hard to keep our schools up 
to an acceptable standard. The most recent 
condition report that we commissioned on our 
school estate showed that we need to spend £80 
million just to bring all buildings up to an 
acceptable standard. Western Isles Council‟s 
revenue budget is just over £100 million a year, so 
achieving that would be impossible. 

Education provision is where we come from: it is 
what has always led the debate and our decision 
making. We are clear about that. 

Kenneth Gibson: Can I just ask— 

The Convener: Mr Robertson wants to speak. 

Kenneth Gibson: I am sorry; I have a question 
for Mr Robertson, which I will ask now, so he can 
answer both questions at the same time. 
Paragraph 7 of Mr Robertson‟s submission says: 

“In the case of rural schools we support … The 
recognition of the wider impact on rural communities of 
changes to local educational provision.” 

The following paragraph says that 
“locally elected representatives are best placed to make 
decisions on local educational provision.” 

Who is considered to be a local elected 
representative? That question is the nub of the 
issue. In my constituency, the closure of a school 
in Arran was proposed but the decision was 
clearly going to be made by North Ayrshire 
Council in Irvine, and there was concern that 
people in that urban setting did not understand the 
rural dimension. I ask the question of you because 
you represent a mixed area. 

Bruce Robertson: I will answer that specific 
question and then make a general point.  

Like the ADES, we feel strongly that local 
representatives in a local authority are best placed 
to make such decisions. In Aberdeenshire, we 
have a decentralised system in which local 
members—that is, ward members—have an 
opportunity to give input. An example of that is a 
rural school closure that is being considered 
tomorrow by our education committee. It has gone 
through an extensive consultation process that 
has involved area committee input. 

Given that powers for education provision have 
been delegated to local authorities, we would—as 
a point of principle—want to ensure that the 
responsibility of local elected representatives is 
not lost. 

Kenneth Gibson: Do you think that, for 
strategic reasons, the local authority as a whole 
should have the overall say? I assume that you do 
not want decisions to be devolved too far down the 
chain, because of the need to look at the bigger 
picture. Is that correct? 

Bruce Robertson: That is exactly right. That is 
why, even though our system takes account of 
area committees‟ views on closures, the final 
decision is taken by the council. 

In some communities there are no other options. 
I have experience of such situations: I was the 
director of education in Highland Council, which 
has island schools. In the small isles and the 
Western Isles, there are extremely small schools. 
Section 12 of the bill talks about a “viable 
alternative”, but there are no viable alternatives in 
such places. 

On the other hand, in the case that is being 
considered by our education committee tomorrow, 
there is a “viable alternative”—a brand-new 
school—four miles away. We need to ensure that 
local authorities have flexibility. That is why the 
educational benefits statement is critical. There 
are some aspects of the curriculum for excellence 
and previous curriculum guidance for schools and 
local authorities that are difficult, if not impossible, 
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to deliver in a small school with five, six, or even 
fewer children.  

It is really important that committee members 
understand that there are places on remote 
islands and in remote parts of the mainland where 
there are no viable alternatives. There will be, 
however, in other circumstances. We need to 
explore them to ensure first-class education 
opportunities for young people. 

Kenneth Gibson: Many people have said that 
small schools are detrimental to children‟s 
attainment levels, but no one has been able to 
produce evidence to back that up. Aileen 
Campbell attended a school that had only 16 
children. I am sure that other people went to 
smaller schools. I am keen to get to the nub of that 
issue. 

Mr Campbell talked about it costing £30,000 per 
pupil to keep a small school open, but that is a 
financial argument, not an education argument. 
Where is the evidence to show that pupils who 
come out of those schools do not do well in life? 

Last week, we found out that quite a high 
proportion of MSPs went to small schools. Of 
course, four of them ended up in the Liberal 
Democrats, which is clearly a worrying issue that 
we have to address. 

Bruce Robertson: I will avoid any references to 
where MSPs were educated. 

It is important to understand that there is a 
variety of evidence on pupil attainment. A person‟s 
level of attainment will not be better or worse 
according to whether they attend a small school or 
a big school. However, there is far more to 
education than attainment, so when a school gets 
down to five or six pupils, it is difficult to give the 
youngsters a rounded set of experiences. For 
example, how can they take part in team sports or 
many of the aspects in the curriculum for 
excellence around literacy, numeracy, health and 
wellbeing and so on? The teachers‟ job becomes 
extremely difficult in those circumstances, as well. 

If a school gets down to single figures, often that 
means that all the children come from two or three 
families, which means that they are not getting a 
wide experience of other peers because they are 
growing up in a sheltered environment in which 
they mix only with their brothers and sisters. That 
can make life difficult for them when they arrive in 
a secondary school that is full of children who 
have broad experience of peers. 

On viable alternatives and the situation of the 
communities, we need to focus in on educational 
benefits, which involve more than just attainment. 

Margaret Smith: Mr Robertson talked about the 
fact that the three criteria are supposed to be 
attached only to rural schools, which is a point that 

I have raised at previous meetings. Although I 
absolutely accept that their application to rural 
schools is appropriate, I also argue that it would 
be appropriate to apply them to urban schools, 
particularly urban schools in areas of deprivation 
or on the urban-rural fringe.  

In my constituency, if the school at Ratho 
Station closed, the pupils would have to go some 
way down a rural road to Ratho, which would lead 
to all sorts of transport issues. That school is on 
the edge of a capital city. Do you agree that the 
question is one of degree, and that it would 
probably be far better to apply the three criteria in 
all cases? Effectively, rural schools would make 
their own case—probably quite a strong one—with 
regard to the three criteria, but urban and semi-
rural schools would also be able to make strong 
cases based on travel issues and the impact on 
communities, particularly deprived communities. 
They might be able to make less strong cases with 
regard to the viable alternatives criterion, but in 
certain deprived communities there is not a high 
level of car ownership, so there might be some 
issues. Rather than say, “These three criteria can 
be used only for rural schools,” do you accept that, 
while rural schools would naturally rise to the top 
in such considerations, there is an argument for 
parity around what should be considered before 
any school is closed? 

Moira Niven: Rural schools have a particular 
context. I have to be careful, as someone in my 
family teaches in the school that you mentioned 
and lives in the local area—I know the road that 
you are talking about—but I think that that context 
is quite different from the one that Bruce 
Robertson has just outlined.  

Rural Scotland is special, and is precious to 
everyone who is sitting around this table. The fact 
that there are no viable alternatives in certain 
places means that we have to try to mitigate some 
of the disadvantages that are faced by pupils in 
some extremely small schools. In some of the 
areas that you are taking about, there are viable 
alternatives that it is reasonable to consider.  

I would like to pick up on some of Bruce 
Robertson‟s points. A few years after going 
through a formal consultation process, I met one 
of the parents who were involved. Her child had 
been at a school with 14 children, and she said to 
me, “Given that the other school was only two or 
three miles away and had only 50 or 60 children 
on its roll, I regret that I did not send my child 
there, because the next school that they went to 
had 700 children in it, which was quite a shock.” 
She also told me that, because the area was fairly 
rural, when her children were at home they did not 
have access to other local children to play with, so 
the school gave them an important social learning 
experience—they learned about dealing with 
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others and activities. It was interesting to hear that 
perspective from a parent who at first was against 
the closure of a small school, but who later 
thought that she had been wrong. 

12:00 
Bruce Robertson: The key issues for rural 

communities are outlined in sections 12(4)(a) and 
12(4)(b), which refer to 
“the sustainability of the community” 

and 
“the availability of the … premises”. 

Our colleagues from the Western Isles have had 
input on that. Tomorrow, Aberdeenshire Council 
will consider a proposal to close a school but leave 
the building open for community use. That often 
happens in rural areas. Local authorities recognise 
that the significance to communities of some 
facilities goes beyond the significance of the 
school. To return to the question, that is why 
Aberdeenshire Council suggests that we need to 
establish criteria on what is a rural school. The bill 
does not currently establish those. 

Aileen Campbell: I am interested in what is the 
adequate number of pupils for a small school. We 
have not heard evidence that convinces me that 
socialisation does not happen in smaller schools. 
As I mentioned in last week‟s meeting, my primary 
school had 16 pupils when I started and 33 when I 
left. If all the rural schools in the area had been 
merged, the secondary school‟s orchestra would 
not have had a woodwind section, because the 
rural schools provided that. Those schools had a 
huge positive knock-on effect on the secondary 
school. I am interested in what arbitrary figure is 
the ideal. At what point is it considered that a 
school is too small and must be merged with other 
schools? I have not heard any convincing or 
scientific evidence that one approach is better 
than the other. 

Moira Niven: I can think of a relatively recent 
example in which, a mile along the road from one 
school, there was an annexe with a very small 
number of children. I cannot remember exactly 
how many children, but it was four or five. We 
considered the issue carefully and felt that, given 
the principles in the curriculum for excellence, the 
educational experience and that the building was a 
mile along the road, the main school was a more 
appropriate setting for those children. We felt 
strongly that the children would have much better 
opportunities for interaction and group work. 
Active learning was an important issue, as the 
children in the school were in the early years—
they went to nursery and then, for primary 1 to 3, 
they went to the school down the road, which was 
left over from a previous set-up. We felt that it was 
much more appropriate for those children to be in 

the main body of the school. We debated the 
educational aspects thoroughly. The parents 
understood our arguments about the experience 
that the children would have. 

That might not be an option with a terribly small 
school of four or five children on an island, but in 
an urban context there was no case for sustaining 
an educational experience for the children that 
was not as good as it could be. One problem with 
small numbers is that the level of adult interaction 
with the children is too high, as there tends to be a 
teacher and a support assistant. We want children 
to do activities on their own in small and changing 
groups and to encourage active learning, but that 
is extremely difficult with small numbers. The 
slightly larger setting provides much better 
opportunities for more varied activities. The 
children in that school did not go to a very big 
class anyway, but it was much better quality. The 
parents listened carefully when we made those 
arguments. 

Councillor Campbell: One piece of evidence 
that we cannot ignore is what parents tell us. We 
spent a lot of money connecting the island of 
Eriskay to South Uist, which meant that the 
Eriskay school closed. All the parents chose to put 
their children into the new school at Lionacleit 
rather than the nearest school at Daliburgh, 
because they recognised that there was better 
educational provision and a better experience for 
their children there. The danger is that if you 
cannot provide that in rural communities, not only 
will the children move but the whole family will 
move. It is much better to use and improve an 
existing resource four miles up the road to provide 
a better educational experience for more pupils. I 
argue that that safeguards the rural situation. 

You are looking for evidence, but it is very hard 
to prove what is better. We have one school with 
seven pupils across the seven years of primary 
school. There is only one pupil in each year, but 
they are being taught by one teacher. It is very 
difficult to say that those children are getting not 
only enough time for all their subjects but enough 
interaction with their peers—there is no interaction 
with their peers. 

It is a difficult subject for rural authorities to deal 
with. There is a tipping point, which has a lot to do 
with what parents want to do and what they 
recognise is best for their children. 

Aileen Campbell: So there is a tipping point, as 
opposed to a number or a figure. You consider 
evidence from parents, such as that they do not 
think that the educational benefits will be suitable. 
None of that is set in stone. 

Moira Niven: You have to look at the context of 
the school in question and what the options are. 
We have to consider, in discussion with parents, 
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what we as professionals think will deliver the best 
and widest educational experiences for the 
children. You cannot roll out a formula for that. 
The bill is strong in that it provides for wider 
engagement and debate about what is best for the 
children. 

The Convener: I will give Mr Robertson the final 
word on this, after which we will move on to the 
next set of questions. 

Bruce Robertson: I have been asked about 
figures at numerous meetings about school 
closures or changes to provision and my answer is 
always that there should never be an arbitrary 
figure. As Moira Niven said, the bill allows for 
different circumstances to be taken into account. It 
is true that once schools get into single figures it is 
difficult for the children and the teachers to 
maintain the educational opportunities that they 
would get elsewhere, but if the school is on an 
island, there might be no viable alternative. 

I agree with Moira Niven that sections 12 to 14 
of the bill are fairly well balanced. They would be 
strengthened if they contained a definition of what 
is a rural school. 

The Convener: We will move on to call-ins by 
the Scottish ministers. 

Ken Macintosh: The bill proposes a new 
procedure to call in certain decisions, which will 
replace the previous procedure of automatic 
referral on certain grounds. The Government has 
suggested that the procedure outlined in the bill is 
a compromise between the positions of those who 
do not wish any decisions to be called in and 
those who wish all decisions to be called in. Are 
you happy with that? 

There is a lack of a time limit on the ministerial 
decision. There are timeframes throughout the 
process, but there is no time limit on the minister‟s 
decision once the local authority decision has 
been called in. Is that an issue, or is it not really a 
problem, given that ministers expect to call in only 
six or so decisions a year? 

I think that the City of Edinburgh Council, and 
perhaps other councils, made the point that 
councils have only one day to refer the matter to 
ministers when they make an announcement. Is 
that sufficient time? 

Lindsay Glasgow: We accept that the 
proposed procedure is a compromise. We in 
Edinburgh were generally caught by the 80 per 
cent rule, which we thought was very arbitrary, so 
we welcome its removal. We accept that in order 
to exercise due diligence, there has to be recourse 
to scrutiny at national level.  

We debated the procedure at our education 
committee and concerns were expressed about 
how it would be rolled out. It is recognised that the 

spirit of the bill is to allow local decision making 
and that, if authorities follow the correct 
procedures, there should be no need for call-in. 
However, there is nervousness about how the 
process will operate and whether there will be 
more call-ins than expected. I stress that that is 
the main issue for us. 

On the lack of a time limit for ministers‟ 
decisions, in some cases it has taken a 
considerable time to get a decision once a closure 
has been referred to ministers, which has left not 
only the local authority but all the affected parties 
in limbo. Greater certainty on timescales and more 
rapid decisions following call-in would be 
beneficial to all parties. 

On referring closure decisions to the Scottish 
ministers within one day, that timescale can be 
tight, for example when key members of staff are 
off. The worry is that the whole process could be 
challenged because of a failure to meet the one-
day timescale. We ask for a greater amount of 
time to ensure an adequate response. 

Bruce Robertson: Page 3 of the Aberdeenshire 
submission answers two of the questions that 
have been asked. We think that the definitions for 
call-in are vague, and that the bill and, indeed, the 
role of ministers would be clearer and more 
consistent if the reasons for call-in were firmed up 
and made clearer. 

Ken Macintosh: I have forgotten what your 
submission said about the call-in definitions. 

Bruce Robertson: We said that they lacked 
“substance of clarity”. 

Ken Macintosh: Can you suggest any criteria? 

Bruce Robertson: The conditions for call-in 
should be clear so that successive ministers and 
Administrations will be consistent in their delivery. 
The bill‟s wording lacks substance and clarity on 
when a decision would be called in. We must be 
clear about that to achieve consistency. 

The timescales in the bill could lead to 
dysfunctional education provision for young people 
and leave a cloud hanging over a school. The 
timescales need to be made clear in the 
legislation. Also, we suggest that councils should 
have five working days in which to notify ministers 
of a closure as opposed to one day, for the same 
reasons as given by my colleague from Edinburgh, 
Lindsay Glasgow. 

Moira Niven: I agree with all those points. Five 
working days for notification is much more 
reasonable operationally. In addition, it is 
important that there is consistency in determining 
which closure decisions go to ministers. 

The bill is all about best practice and 
consistency on the part of local authorities, which I 
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support. However, it is important that each 
community feels that its issues are being dealt 
with in a consistent manner no matter what 
Government or minister is in office, so there must 
be clear criteria to ensure that that is the case. It is 
right that failure to take a material issue into 
account should be one of the grounds for a call-in. 
Is the call-in procedure a compromise? Yes, but it 
is a good one, and ADES certainly supports it. 

Ken Macintosh: The bill refers to “a material 
consideration” as a reason for call-in. Could that 
criterion be tightened? If so, should it be done in 
the bill or in guidance, or should we wait for 
experience to help us in that regard?  

Moira Niven: It is an issue for the bill rather than 
for guidance, is it not? Guidance usually applies to 
the local authority rather than to the minister. The 
definition of what a material issue is should be in 
the bill, because that would help to ensure 
consistency. 

12:15 
Councillor Campbell: We say in our 

submission that we welcome a change to call-in 
procedure. We recognise that that is necessary, 
but we call for clarity about what the call-in criteria 
will be and for consistency across the piece in how 
they are applied. Would call-in involve pointing out 
that a local authority had not gone through the 
right procedures? That would be fair and clear, 
and everyone would know that if things were not 
done correctly, the decision would be called in. 
However, we would like the bill to be more explicit 
about what local authorities could be called in for. 
What substantive issues could we fall foul of that 
would end up with the decision being called in?  

The Convener: We move on to transitional 
arrangements.  

Margaret Smith: The City of Edinburgh Council 
raised concerns about the transitional 
arrangements in the bill, which may require on-
going consultations to be suspended when the bill 
commences. The council argues that some 
authorities may have to begin the consultation 
process again, which I am sure no one wants to 
do—painful as it is.  

At the meeting on 6 May, the bill team said that 
the intention had been to minimise disruption and 
that various approaches had been considered. It 
suggested that councils could be aware of what 
was happening and of the likely timetable, and that 
commencement would probably not be until April 
2010. The team also suggested that when 
councils were undertaking consultations in the run-
up to that period, they should be mindful of the 
new processes in the bill and act accordingly. 
Does Edinburgh have any further comments? 

What are your views on the transitional 
arrangements?  

Lindsay Glasgow: It would help authorities to 
understand the implications of the bill if they had 
clarity on when the bill is likely to be enacted. As 
far as we can, we propose to pursue any new 
consultations under the terms of the bill, although 
at the moment the HMIE process is not covered by 
section 22A of the Education (Scotland) Act 1980. 
We will be able to undertake certain parts of the 
process only once the bill is enacted. You might 
have conducted all your consultation and be just 
about to get to a council decision, when you find 
yourself in limbo for about two months because 
you have to meet the additional HMIE 
requirements and publish the final consultation 
report.  

Further, you might plan to take a decision by 
April 2010 but, despite your best planning for 
conducting the consultation exercise, be unable to 
do so because of the iterative consultation 
process. With the best will in the world, an issue 
might still arise. There is an effect on interested 
parties when they are left in limbo for an additional 
length of time. We talked earlier about parents 
being keen for us, once we have been through the 
process, to get to a final decision as soon as we 
can, so that they have certainty about what is 
going to happen. I am still slightly concerned that 
we could almost reach a decision then have a two-
month limbo period.  

Margaret Smith: You mentioned the 
involvement of HMIE, which is a new process that 
the bill will introduce. We know that amendments 
can be made right up until the final day of stage 3, 
and that stage 3 is unlikely to be until November. 
You are proceeding on the basis of what is in the 
bill now, but there is no guarantee that that is what 
will be in the bill once it has been through the full 
parliamentary process. It would be useful if you 
provided specific examples of where the difficulties 
might come from. We could ask the bill team to 
address your specific points in relation to transition 
and to examine whether the minister can do 
anything to assist councils that have difficulties. 
However, the vast majority of councils should be 
able to work through any difficulties within the 
current timeframe, with assistance from the 
minister and, potentially, HMIE, on a transitional 
basis. 

Lindsay Glasgow: If the bill, when enacted, 
applied to consultations that had not yet 
commenced, the appropriate processes could be 
put in place. However, would it be valid to apply 
the terms of the bill retrospectively, to 
consultations that have already concluded? 

Bruce Robertson: I will offer some advice. The 
two critical dates for parents in such situations are 
30 April, because of school admissions legislation, 
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and the start of the new school year, which differs 
from one local authority to another but is usually in 
mid-August. If Parliament were minded to be 
helpful to local authorities, on behalf of parents, it 
would keep those two dates in mind when 
determining the transitional arrangements. That 
would be welcome. 

The Convener: We move on to the final 
subjects for discussion—the consultation, the 
policy memorandum and the financial 
memorandum. 

Claire Baker: My first question relates to the 
financial memorandum. The Government 
estimates the cost of the bill to be £134,000 per 
annum. Several consultation responses, especially 
that of Aberdeenshire Council, expressed concern 
that there might be more call-ins than expected; 
today Lindsay Glasgow suggested that that might 
be an issue. Aberdeenshire Council also raised 
the issue of potential savings to be accrued from 
closing schools. I invite the witnesses to comment 
on the memorandum. 

Bruce Robertson: I suspect that those who 
craft the financial memoranda for Scottish 
parliamentary legislation focus narrowly on how 
much it costs for a local authority to conduct a 
consultation exercise. Jim Wilson gave the 
committee an insight into what conducting a large 
consultation exercise involves. There is no case 
law on the bill, so we will have to wait and see, but 
I think that the colleagues who crafted the financial 
memorandum have underestimated the costs. 

Aberdeenshire Council‟s education budget is 
about £250 million, so I will not go to the wall on 
the issue. However, some statements in the 
financial memorandum are rather disingenuous. 
For example, the memorandum states: 

“Expenditure does not rise; it merely does not fall.” 

What does that mean? We need to examine the 
costs of rural schools and the savings that can be 
accrued. 

We also need to consider Mr Gibson‟s point 
about the responsibility that councils, as corporate 
bodies, have to their wider public. The financial 
memorandum does not address the reality of the 
situation accurately. No local authority of which I 
am aware would want to close a school or schools 
on financial grounds alone; based on my 
professional experience, I would never advise a 
local authority to do that. On the other hand, we 
need to be transparent and to recognise that 
sometimes there is potential for savings, along 
with educational benefits, to accrue. That is the 
point that Aberdeenshire Council wanted to make. 

Jim Wilson: In the recent consultation, we tried 
to highlight the issue that Bruce Robertson has 
raised. There are many factors to be considered. 

The educational case is the overarching issue. 
However, given the need for councils to ensure 
efficiency and effectiveness of delivery of services, 
under the Education (Scotland) Act 1980, we 
should seek to identify any potential revenue 
savings and offset those against any additional 
transport and staffing costs that we anticipate. 
There is a strong logic to including that information 
in consultation papers. 

Claire Baker: Finally, I have a brief question on 
the consultation and the policy memorandum. 
Most comments that we received were favourable, 
but Moray Council said that its public consultation 
meetings were poorly attended. Do you think that 
consultation has been sufficient and that there has 
been enough involvement by stakeholders in the 
process? Did the local authorities that you 
represent hold public meetings? If so, how well 
were they attended? 

Bruce Robertson: Attendance at public 
meetings varies enormously. I have been at 
meetings in large halls where there is standing 
room only as well as meetings that are poorly 
attended, but exactly the same communication 
strategy was used in both cases. 

Moira Niven: Are you referring to the 
consultation on the bill? 

Claire Baker: Yes. 

Moira Niven: I made an error on that point 
earlier. I did not attend any of the meetings. ADES 
believes that there has been good discussion and 
debate between authorities on the issue and that 
we have been given good support by the Scottish 
Government officials involved. Debate has been of 
good quality and has been conducted over a 
reasonable period, to allow engagement; we had a 
couple of sessions with Scottish Government 
officials. That engagement has been helpful and is 
reflected in the report. Views on school closures 
tend to be polarised, but mention was made of one 
of the compromises that have been agreed. I have 
been impressed by the process, which will result in 
something better. It is right that we should 
examine and modernise what we do in this area, 
to bring consistency and quality to the exercise. It 
was good to work with COSLA, which facilitated 
much discussion that I found beneficial. I know 
that many authorities found both that discussion 
and the formal meetings that were arranged 
helpful. 

The Convener: That concludes our questions to 
you today. Thank you for your attendance. I 
suspend the meeting briefly to allow the witnesses 
to leave. 

12:27 
Meeting suspended. 
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SUPPLEMENTARY SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 
 

Schools (Consultation) (Scotland) Bill 
 
1. Further to my e-mail of 8 April 2009 enclosing Comhairle nan Eilean 
Siar's submission on the terms of the above Bill, I have received a late 
submission from the Comhairle's SNP Group, in the following terms - 
 
Rural Schools  
 
2. The SNP Group considers that the local community in which any pupil is 
brought up has a considerable influence on their education, and merits 
greater weight than is suggested in the Comhairle's response. 
 
General Observations  
 
3. The Group suggests that the Comhairle's submission indicates that a 
poorly maintained school could count as a criterion for closure and, since 
responsibility for maintenance rests with the Local Authority, it would be 
unreasonable to include this as a consideration. 
 
4. Thank you for taking account of this late submission. 
  
Malcolm Burr  
Chief Executive  
28 April 2009 
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SUBMISSION FROM HMIE 
 

Schools (Consultation) (Scotland) Bill 
 
Background and current arrangements  
 
1. The Scottish Government is currently responsible for responding to 
applications for the Scottish Ministers’ consent to school closure, 
reorganisation and various other proposals and normally refers relevant 
applications to HMIE for professional advice. Proposals are referred to the 
Scottish Ministers according to the terms of section 22 of the Education 
(Scotland) Act 1980 and a set of 1981 regulations, as amended. The following 
are the main grounds for referral:  
 
• a proposal to close or change the site or catchment area of a school with 

a roll which is at, or greater than, 80% of its capacity; and 
• a proposal to close or change the site of a school where the alternative 

school or site is five or more miles distant in the case of a primary school 
(or ten miles or more in the case of a secondary school). 

 
2. HM Inspectors undertake investigations in order to give professional 
advice to ministers on any and all of the educational issues which arise in the 
context of the proposal and the case presented. HMIE work to ensure that 
they are independent, open and fair. The focus is gathering evidence to 
enable HM Inspectors to form a view of whether there are any issues which 
might suggest that the proposal would, or would not, provide an educational 
advantage for children. The report of the investigating HMI identifies any 
disadvantages and advantages arising from the proposal for pupils' education 
and attainment. Aspects of schools which are important include: the state of 
the accommodation and the costs of rebuilding, the current and projected roll 
of the school, inclusion and provision for special educational needs, any 
denominational dimensions, and particularly the quality of education available 
both in the current school and the alternative. 
 
3. Evidence for the investigation will be gathered from any reports of 
inspections of the establishment, related services and education functions of 
the council. The lead inspector determines the activities which are necessary 
to enable him or her to prepare a report. In almost all cases, the HM Inspector 
investigating will visit the school which is the focus of the proposal. In some 
cases, it is necessary to visit other schools associated with the proposal. On 
the visits some of all the following activities may be undertaken: 
 
• interview the headteacher and members of the senior management team 

to establish: the implications of the proposal going ahead or not 
proceeding; any relevant aspects of the consultation and any other 
extraneous factors which may not have been raised 

 
• walk round the school to ascertain the quality of accommodation and 

facilities and any implications, for example, relative costs of 
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rebuild/refurbishment, the Disability Discrimination Act and the suitability of 
accommodation for a 21st century curriculum 

 
• from school documentation and discussion, determine any issues related 

to the current and projected roll and the nature and range of pupils' needs 
 
• interview groups of staff, possibly including members of essential visiting 

services, to ascertain any relevant views 
 
• obtain the views of parental representatives 
 
• ascertain the views of pupil representatives 
 
• where appropriate, determine any issues related to distances to travel and 

transport arrangements where the school or pupils are to be relocated 
 
• consider the implications of the proposal for pupils with special educational 

needs, for example, a special unit 
 
4. A report is prepared for the Scottish Government. When ministers have 
made their decision and the decision letter has been issued, HMIE publishes 
its advice on its website.   
 
Changes in HMIE responsibilities outlined in the Bill  
 
5. Most of these procedures for gathering information and giving advice 
would remain the same under the new legislation. Key changes however 
relate to the increased number of relevant proposals where inspectors would 
be asked to give a professional view and the earlier stage at which advice will 
be sought from HMIE. HMIE was fully consulted in the drafting of the new 
arrangements which are set out in the Bill.  
 
6. The Bill requires, in the case of every consultation, that HMIE will consider 
the educational aspects of an authority’s proposal. HMIE will take account of 
the educational aspects of views expressed during the consultation period 
and will submit their views (to the authority) three weeks after they have 
received details of the written and oral representations made during the 
consultation period. The authority would be required to have regard to the 
HMIE report in preparing their consultation report (which must also include the 
HMIE report in full). This represents an earlier stage of reporting for HMIE in 
relevant proposals and will allow the views of HMIE to be seen by all and 
taken into account by the council, before reaching its decision on the 
proposals.   
 
Financial Memorandum  
 
7. HMIE was also consulted on the cost of involvement in the new 
arrangements set out in the Bill. We estimated that our involvement in the new 
consultation procedures will require approximately five days of an inspector’s 
time for each of the 60 annual consultations including drafting the report.  
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Offsetting the costs of the current arrangement we have estimated that the 
handling of some additional 44 cases per year would be of the order of 
£73,000.  

 

HMIE 
08 April 2009 
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SUBMISSION FROM EDUCATIONAL INSTITUTE OF SCOTLAND 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. The Educational Institute of Scotland welcomes this opportunity to provide 
the Education, Lifelong Learning and Culture Committee with written evidence 
to assist in its scrutiny of the above Bill. 

 
2. The EIS previously responded to the initial consultation entitled 
“Safeguarding our Rural Schools and Improving School Consultation 
Procedures” in September 2008. In general terms the EIS was supportive of 
the proposals to change the legislative provisions governing consultation 
procedures, particularly as they relate to proposed school closures and the 
following quotation from the original consultation paper accurately reflects the 
attitude of the Institute to any school closure: 

 
 “to seek to ensure that a closure decision is only taken as a last 

resort and not until all of the alternatives have been explored and 
the potential impact on the community fully considered” 

 
3. In addition the following extract from the original consultation paper is also 
absolutely in line with the thinking of the EIS with regard to the consultation 
process which must precede any decision to close a school: 

 
 “A system which is regarded as fairer will be one in which all the 

parties feel that their views have been taken seriously and given 
consideration and responded to. It will not be one in which the 
parents and the community effectively have a right of veto over 
the Council, nor one in which the Council can proceed to a 
decision without taking full account of the views of the parents 
and community. A fair system is one in which the consultation 
process is a genuine one, where the final Council decision takes 
account of the views expressed and the unique circumstances of 
each case. It will be one where closure proposals can be and are 
withdrawn, modified or proceeded with, in light of the views 
expressed during consultations.” 

 
4. However, the EIS has opposed previous attempts to introduce a 
“presumption against closure” of any school or group of schools as the 
following extract from our response to the original “Rural Schools (Scotland) 
Bill” outlines: 

 
 “Any decision to close any school is always a difficult one. There 

can be no avoidance of the fact, however, that a decision to 
keep open a non-viable school will have significant implications 
for the level of educational provision and the staffing standards 
in other schools across the local authority area. In all the 
circumstances, therefore, the Institute would not support “a 
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presumption against closure” and would advocate that all 
decisions which may result in the closure of a school should only 
be made on the basis of full consultation and a careful 
examination of the circumstances of each case.” 

 
The EIS response to the Schools (Consultation) (Scotland) Bill 

 
5. The EIS believes, strongly, that any decision to close a school should be 
a decision of last resort and that no decision should be taken in relation to the 
closure of any school (rural or otherwise) until and unless the following issues 
have been fully consulted upon and only thereafter should decisions be taken: 

 
 the educational case 

 
 travel distances and times 

  
 future pupil/population projections 

 
 rural sustainability and development 

  
 urban communities and regeneration 

 
 financial considerations 

 
 other alternatives 

 
 unique local factors. 

 
6. It is the view of the EIS that the time is now right for a major revision, 

improvement and modernisation of the Education (Publication and 
Consultation etc) (Scotland) Regulations 1981 and the Institute would fully 
support the following proposals contained within the Bill. 

 
 The preparation of the Educational Benefits Statement (prior 

to the commencement of the formal consultation process) as 
part of the proposal paper. 

 
 The provisions for the circulation of the proposal paper and 

the introduction of a formal consultation period which must 
include “at least 30 school days of any affected school.” 

 
 The requirement to hold a public meeting and for the 

Education Authority be represented at which the relevant 
proposal(s) are to be discussed. 

 
 The production of a formal consultation report, following the 

conclusion of the consultation period, and the requirement to 
circulate the consultation report to all interested parties and to 
introduce time for further consideration. 
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 The expanded definition of “relevant consultees” contained 
within Schedule 3 of the Bill is very much in line with the 
Institute’s response to the original consultation exercise. 

 
Some aspects of the Bill which require further consideration 
 
7. There are three aspects of the Bill to which the EIS would wish to make 

specific reference and these are: the involvement of HMIE, the factors for 
rural school closure proposals and the proposed call in of closure 
proposals. 

 
8. The EIS welcomes the further detail which has been included in the Bill 

regarding the involvement of HMIE, which was missing from the original 
consultation paper. However, the role of the HMIE, as defined in the Bill, 
could be described as having responsibility for writing the first draft of the 
consultation report. In short, HMIE will have access to all of the information 
which will be available to the education authority, in particular the written 
and oral representations. As the HMIE is an “executive agency of the 
Scottish Ministers” this may lead to, at least a perceived conflict of interest, 
if the closure proposal were to be subject to a subsequent call in notice by 
the “Scottish Ministers.” Is there, perhaps, an argument for restricting the 
role of HMIE to the provision of a report to the local authority solely on the 
“educational aspects” of the relevant proposal. In this regard it might be 
helpful if, on the face of the Bill, it was made clear that the HMIE Report 
could include all schools potentially affected by the relevant proposal. 

 
9. The Bill requires the education authority to have special regard to the 

following factors in respect of a proposal to close a “rural school”: 
 

 any viable alternative to the closure proposal. 
 

 The likely effect on the local community (including the 
community’s sustainability) and the availability of the schools 
premises/facilities for use by that community. 

 
 the likely effect caused by any different travelling 

arrangements on pupils, staff and other users of the schools 
facilities and any environmental impact. 

 
10. While the EIS accepts that all of these factors are crucial when considering 

the closure of a rural school, it should not be forgotten that all three are 
immensely important to all of Scotland’s communities, particularly when 
there exists a threat to close the community’s school. On this basis we 
could not support restricting the consideration of these issues to rural 
schools only as any closure of a school in any part of Scotland will impact 
on the community in these three ways. In many parts of the country a local 
authority will have responsibility for both rural and non rural schools and it 
is invidious, to say the least, that from a statutory point of view the local 
authority may be required to treat the closure of two schools within its area 
in two different ways. In short, the three matters to which the authority 
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must have regard should apply to all proposed closures and not just to 
those within a rural area. 

 
11. The proposal to introduce a “call in” system by Scottish Ministers 

represents an interesting compromise between the more de-regulatory 
approach suggested in the initial consultation and the existing, very strict, 
criteria which result in automatic referral to Ministers. The education 
community has little practical experience of the “call in” procedure, which 
has received considerable publicity recently in relation to planning cases.  
Nevertheless, it remains the case that all closure decisions, regardless of 
the extent and rigour of the consultation process, could be open to judicial 
review proceedings. In this context, therefore, the earlier comments about 
the role of HMIE in the consultation process should be restated. The role 
of the HMIE as “an executive agency of the Scottish Ministers” does beg 
the question about any further advice to be provided to Ministers, following 
a decision to call in a particular proposal. The Bill will perhaps have to 
clarify any further role for HMIE beyond the report to be provided to the 
education authority in line with Section 8 of the Bill. 

 
 
Ken Wimbor 
Assistant Secretary 
24 April 2009 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 27 May 2009 

[THE CONVENER opened the meeting at 10:00] 

Schools (Consultation) 
(Scotland) Bill: Stage 1 

The Convener (Karen Whitefield): Good 
morning and welcome to the 16th meeting in 2009 
of the Education, Lifelong Learning and Culture 
Committee. I remind all those present that mobile 
phones and BlackBerrys should be switched off for 
the duration of the meeting. 

The first item on the agenda is our continued 
consideration of the Schools (Consultation) 
(Scotland) Bill. We have been joined by 
representatives of Her Majesty’s Inspectorate of 
Education, and I am pleased to welcome Annette 
Bruton, chief inspector, and Douglas Cairns, 
assistant chief inspector. Thank you for joining us 
this morning and for your written submissions in 
advance of the meeting. 

We move straight to questions, and I will start by 
asking about the educational benefits statement. I 
am sure that you are aware that so far there has 
been considerable support for the introduction of 
the measure. When the bill team came before the 
committee a few weeks ago, it suggested that it 
might consider introducing statutory guidance to 
accompany the educational benefits statement. Do 
you have a view on whether statutory guidance 
would be helpful? 

Annette Bruton (Her Majesty’s Inspectorate 
of Education): I thank the committee for inviting 
us to the meeting. We are pleased to give 
evidence on the bill. 

It might be helpful if I first explain how we 
currently go about the business of determining 
whether there is an educational advantage. Until 
2007, ministers asked for advice from HMIE on 
whether there was no detriment to pupils in 
moving schools when a closure or amalgamation, 
for example, was referred to them. From 2007, 
HMIE has been asked for advice on whether there 
is an educational advantage to young people in 
moving from one school to another. 

Since 2007, we have carried out a number of 
procedures that we believe help us to give sound 
professional advice on the educational 
advantages—or not—for children in moving from 
one school to another when a school is closing or 

when a site or catchment area is being changed. 
Those procedures include drawing on any recent 
reports that we have on the school; looking first 
hand at what is happening in the school; talking to 
children, parents and headteachers; talking to 
other affected schools that may not be closing or 
amalgamating but for which there might be some 
significant change; and considering the quality of 
learning, teaching provision, accommodation and 
so on in each of the schools with which we are 
concerned. 

We currently have a set of arrangements that 
allow us, based on our normal inspection 
procedures, to give a view on whether or not there 
would be educational advantage in the case of 
each school. However, if guidance was provided, 
we would welcome it and take account of it in our 
current procedures, should they roll forward. 

The Convener: The committee has heard from 
a range of other organisations, including some 
local authorities and the Scottish Parent Teacher 
Council, that have said that they would like to 
ensure that broader issues are covered in the 
educational benefits statement, particularly in 
relation to cost benefit analysis and school 
building condition, which you touched on. The bill 
team suggested that those things would, by their 
very nature, be included in the proposal paper. Is 
HMIE content with those matters being included in 
the proposal paper, or would you like to see more 
formal consideration? 

Annette Bruton: We would certainly be 
competent to comment on educational benefits 
relating to aspects of schooling, but we would be 
less competent to comment on cost benefit 
analysis and anything that would require the 
consideration of an auditor. 

We would be happy to comment on other 
aspects of educational benefits, such as the 
benefit to children in terms of their learning, the 
quality of teaching, the achievement and 
attainment of pupils, the quality of after-school 
clubs and so on. We cover most of those areas in 
our current advice to ministers. 

Aileen Campbell (South of Scotland) (SNP): 
Schedule 2 of the bill extends the list of people 
and organisations to be consulted when a school 
closure is proposed to include pupils, staff, 
community councils and Bòrd na Gàidhlig. What 
are your views on that extension? 

Annette Bruton: I will say a few words before 
handing over to my colleague, Douglas Cairns, 
who is involved with a lot of the detailed 
deployment of staff in such situations and gives 
advice to ministers in the current arrangement. 

We currently consult a wide range of 
stakeholders as part of our work, although there is 
no obligation to do so at the moment. 
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Douglas Cairns (Her Majesty’s Inspectorate 
of Education): Annette Bruton set out the kind of 
activities that we engage in, and it is helpful to 
think of them as triangulation. We undertake direct 
observation of lessons and assess the quality of 
teaching in the school or schools that are affected; 
we examine a wide range of documentation that is 
relevant to the quality of education in the schools 
that are affected, including plans for proposed new 
schools that have not been built; and we conduct 
interviews with a wide range of stakeholders, 
principally staff, parents and pupils. We do that so 
that we can focus on the appropriate agenda, 
which concerns the educational matters. 

Broader matters, such as the impact on the 
community, might go beyond our remit, but 
listening to the views of community councils and 
others can nevertheless be helpful because some 
of their views can be related, perhaps indirectly, to 
the educational matters. We do that to a certain 
extent when we consider the consultation 
responses from members of the public who have 
no direct contact with schools. 

For certain schools, we think that it would be 
entirely appropriate for the views of bodies such 
as Bòrd na Gàidhlig to be heard. We would 
welcome that. 

Aileen Campbell: As you are doing all of that 
already, the proposal will not have a huge impact 
on future school closures. Is that correct? 

Douglas Cairns: We currently read all of the 
consultations and summaries of them, including 
contributions from members of the public, which 
can be quite extensive. Requiring us to take 
account of formal—if I can put it that way—
community views would not be a hindrance to us, 
and might actually be a help. 

Aileen Campbell: Children in Scotland and 
Scotland’s Commissioner for Children and Young 
People have called for good and effective 
consultation with pupils. Does HMIE have a view 
on how we could ensure that their views are heard 
adequately? 

Douglas Cairns: We place great importance on 
talking to pupils, and our approach varies 
depending on the type of school that is in 
question. Increasingly, we are saying to education 
authorities that they should take account of the 
pupil voice, and we want to do that in our 
investigations.  

Christina McKelvie (Central Scotland) (SNP): 
Section 6 extends the consultation period to six 
weeks, which should include 30 days of term time. 
Do you think that that is an adequate period? 

Annette Bruton: That is probably a policy 
matter and a question that could be asked of the 
stakeholders who would be involved in the 

consultation process. The time that is set out in 
the bill for HMIE to take account of the 
consultation and to carry out its part of the work is 
certainly adequate; it is for stakeholders to 
determine whether the length of the consultation 
period is sufficient. We welcome the requirement 
that the consultation must be during term time, 
because that is the only time when effective 
communication can take place with stakeholders, 
particularly parents and children. 

Christina McKelvie: So HMIE will have enough 
time to put together the required report. 

Annette Bruton: We will. That is partly because 
the formal process allows three weeks but in the 
main because the reports would be carried out by 
a district inspector in HMIE. District inspectors 
have links with particular local authorities and 
meet them regularly, so they will know what 
proposals are coming up and will be able to feed 
back to our planning process. We will know in 
advance when we have to make visits to schools 
and read all the documentation. We will plan for 
meeting the timescale and prioritise the work in 
that time. The bill makes provision for the 
timescale to be extended with the agreement of 
the local authority, but we anticipate that that will 
be used very rarely, as we believe that we can 
comply with the proposed period. 

Christina McKelvie: One issue that has arisen 
as I have asked questions on the topic in the past 
few weeks is about how we notify parents. Has 
HMIE come across good practice of how to notify 
parents? 

Annette Bruton: As part of one of our studies, 
we are considering the nature and effective 
methods of reporting to parents. We will report in 
public later this year on the best methods. 

That issue is in the same domain as that of 
ensuring that everything that goes into the 
schoolbag gets into parents’ hands—mine 
included, I must say. Schools are tackling that 
through a range of innovative measures. They 
now commonly use the text systems that have 
been set up for truancy alerts to say that 
something—perhaps an important consultation 
paper—has been sent home in the schoolbag. We 
should give as much support as possible to 
parents’ representatives to ensure that they inform 
their constituency about major pieces of work. 
Information must also be posted on websites and, 
at times and when necessary, parents should be 
written to directly to inform them of the process. 
Schools and local authorities are trying to inform 
parents through a range of innovative measures 
so that they do not rely only on the schoolbag 
traffic. 

The Convener: Section 7 will place a duty on 
local authorities to arrange a public meeting to 
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discuss a school closure proposal. That will give 
parents and other stakeholders an opportunity to 
find out information about the proposal and to give 
their views. HMIE will not be required to attend 
those meetings, although it will have to be notified 
of them. Would you prefer to attend those public 
meetings, or are you satisfied that a transcript is 
sufficient for your needs? 

Annette Bruton: In most cases, it would 
probably be desirable for us to attend the meeting. 
Of the requests that HMIE receives to give advice 
or an opinion on such matters, about a third 
involve school closures. The rest relate mostly to 
amalgamations and to site changes, in which the 
school remains the same but reopens on another 
site, which is often just next door. A very small 
number of the requests relate to the 
discontinuance of a stage. 

With school closures or amalgamations, there is 
likely to be a public debate, which will probably be 
complex. It would therefore be highly desirable for 
the inspector who carries out the work to go to the 
public meeting as an observer and to hear the 
debate at first hand. We would also wish to have a 
transcript or report of the meeting. 

In other cases, such as when a boundary 
change is not contested or when a change of site 
for which the public have asked for some time is 
proposed, it is probably less essential for 
inspectors to attend public meetings. However, 
within the constraints on our resources and on the 
use of public money, we would consider it 
desirable to attend meetings. 

10:15 
The Convener: Given that, do the 

circumstances in which HMIE will be present at 
public meetings need to be clarified? The bill team 
told the committee clearly that it had not created 
an obligation on HMIE because if it did so and, for 
example, an inspector’s car broke down on the 
way to a meeting, that meeting would have to be 
cancelled. We all accept that but, if you believe 
that attending public meetings would be 
advantageous for you—particularly when they 
relate to contentious matters such as 
amalgamation or closure—would it be better to set 
a standard, so that everyone knows what to 
expect? That would avoid allegations at the end of 
the process that HMIE has treated one case 
differently from others. 

Annette Bruton: I understand that concern, but 
the bill does not need to contain such a provision. 
HMIE could set out in a public policy document 
how it intends to do its work and what its protocols 
will be. That could clarify the relevant 
circumstances and the reasons why we would 
undertake actions. 

We need to be mindful of the cost to the public 
purse of attending public meetings, but attending 
them would be desirable, particularly when a 
proposal is likely to arouse strong public interest or 
different views among stakeholder groups. 

The Convener: Are you confident that HMIE 
has sufficient resources to undertake such duties? 

Annette Bruton: We are confident that we have 
the resources. We try to ensure that advice is 
given by a district inspector who knows the council 
well, but sometimes that person is undertaking 
another task. We have a streamlined process for 
planning resources. The financial memorandum 
that accompanies the bill sets out the additional 
resources that we need to do the more extensive 
work. If that is a priority, we will plan our resources 
for it.  

Douglas Cairns will say a little about how we 
plan the use of our resources. 

Douglas Cairns: I repeat that, in the first 
instance, it is useful for the local district inspector 
to undertake the investigation. When an extensive 
plan to close numerous schools is proposed, we 
bid from our contingency time to obtain teams to 
help the district inspector. 

There is great value in the work done by the 
district inspector, because that person knows the 
area and the council. It is also a great help to that 
inspector to build up detailed knowledge of the 
council’s work. We can take into account that 
detailed knowledge when we evaluate a 
proposal’s educational benefits. We have often 
said that we know that some councils have built up 
experience and expertise from closing and 
amalgamating schools in ensuring a smooth 
transition for learners to their receiving schools. 
Having such knowledge is important. 

We stand by the estimates that we have 
presented for the number of days that will be 
required to undertake the investigations. Of 
course, the number of days varies, but the 
average is as stated in our submission. As Annette 
Bruton says, we are confident that we can conduct 
the investigations. 

Annette Bruton: We will take account of the 
procedures that we have used until now for 
advising ministers, but we will be required to 
ensure that we have covered all the work that we 
need to do, so training will be required to ensure 
consistency throughout the country among those 
who do the work. That will be well covered in the 
annual training that we provide for those who do 
such work. 

Claire Baker (Mid Scotland and Fife) (Lab): 
The bill proposes a new duty on education 
authorities to investigate any allegations of 
inaccuracy. Do you have any views on the 
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operation of the corrections mechanism and 
whether it is the proper way to address any 
inaccuracies? The evidence that we have heard 
on it so far has been quite positive. 

Annette Bruton: That provision would be 
helpful, certainly in continuing to establish public 
confidence in the process. The mechanism in the 
bill would be an effective way of addressing 
inaccuracies. 

Claire Baker: Do you have experience of any 
problems under the current system? 

Douglas Cairns: There was a dispute recently 
about the walking distance between home and 
school, but that was easily checked out by 
someone walking the route with a pedometer to 
measure it. Our colleagues sometimes get 
involved in the detail, not by measuring something 
in that way but by, for example, driving the routes 
to a school and getting a feel for an area so that 
they have a better understanding of the proposals. 
In that way, it becomes something real rather than 
simply a desk exercise. 

Annette Bruton: That is another reason why it 
is helpful to involve the local district inspector. 
They know the context and are immediately alert 
to anything—based on what they already know 
about the local authority or area—that just does 
not seem right. If we had a doubt, we could, as we 
have done in the past, ask a council to check the 
accuracy of an aspect of their proposal. We 
consider that we have a part to play in that 
mechanism. 

Claire Baker: In your experience, in most of the 
cases in which questions of accuracy have arisen, 
has the solution been based on fact? Has it been 
easy to indicate where the problem is and to 
resolve it? One issue that has been raised is 
whether parents, who tend to be the group that 
raises problems about accuracy, have enough 
information to challenge the information that the 
local authority has provided. I appreciate that, if 
agreement is not reached, the fact that there has 
been some kind of dispute will be published in the 
final report. In your experience, have the 
inaccuracies been fairly straightforward and easy 
to correct? 

Douglas Cairns: Yes. To return to the broader 
aspect, information about future rolls and 
populations is slightly outside the scientific area: it 
strays into the area of predictions. In my 
experience, councils and council planners do their 
best to be accurate and fair when they estimate 
things such as population and school rolls. It is in 
their interest to do so. 

Annette Bruton: In our experience, the dispute 
is more often about different stakeholder groups 
holding different beliefs or values. Under the 
current system, we already flag up cases in which 

we believe there are inaccuracies or factual 
information that needs to be checked. 

With regard to your point about parents needing 
more information on which to base their views, we 
agree that it is better if more information can be 
provided to parents so that they can form a view. 
We would always take the view that the more 
good-quality information parents are provided with, 
the better the consultation process will be. 

When we have been asked in the past to give 
advice on how effective a consultation process 
has been, we have not confined ourselves to 
saying whether it was carried out in the correct 
manner. We have talked about the quality of 
information that is provided to, and the 
communication with, parents and other 
stakeholders. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): Good morning. In the evidence that the 
committee has received so far, there has been—
you will be pleased to know—a very high regard 
for the work of HMIE, and the consultation process 
has generally been viewed as very successful. 

Picking up on your point about the educational 
benefit, is it easy to measure that without paying 
much regard to the other factors, so that you can 
retain an independence of approach to that 
particular factor? 

Annette Bruton: The educational benefits 
statement is quite wide, so we already take 
account of a wide range of factors within it. Of 
course, education for children and young people is 
an holistic matter, and it is not that straightforward 
to determine what should be put in and what 
should be left out. 

Using the inspectorate’s professional judgment 
is a way of trying to get an independent view of 
what really counts in each case. Our principal 
interest as an organisation is the education, 
welfare and care of children, and we already take 
account of a wide range of factors in that. 

Elizabeth Smith: Do you envisage any conflict 
between educational benefit and other factors in 
areas—such as remote rural areas—where the 
latter are just as important as the educational 
factors and tend to be given a greater emphasis? 
Would it cause you any problems or concerns if 
you were under pressure to maintain the feasibility 
of a local area or community? 

Annette Bruton: Those are difficult matters. If 
they were straightforward, they would not be as 
highly contended as they currently are. The 
educational benefit must take account of the after-
school facilities that are available to the children, 
the school’s ethos and values, and the links with 
the local community. HMIE’s remit extends to 
examining community learning, development and 

257



2425  27 MAY 2009  2426 

 

capacity building, so we have a professional 
interest in the way in which the wider community 
uses a school building. We certainly consider all 
that to be part of the educational benefit for 
children. 

Elizabeth Smith: Would HMIE’s existing 
resources be sufficient to consider those wider 
implications as well? 

Annette Bruton: I believe so. In fact, on a 
number of occasions under the current 
arrangements, we have asked the community 
learning and development inspector who links with 
the relevant local authority to give advice to the 
inspector who is writing the report. Particularly 
where the school is central to the life of the 
community, we are sensitive to that and pull in as 
much professional advice as we possibly can. 

Douglas Cairns might want to add something. 

Douglas Cairns: No, I have nothing to add; I 
simply agree. 

Elizabeth Smith: Given that HMIE is an 
executive adviser to the Government, some 
people have questioned whether it should take a 
quasi-independent look at a school situation and 
report to ministers. Is that a valid concern? 

Annette Bruton: We do not think that there is a 
conflict of interest for us. We are set up to be an 
independent agency and, as I said a moment ago, 
our principal concern is for the education of 
children, young people and adult learners. If we 
are advocating for anyone, it is for all those 
learners. We carry out school inspections 
independently of our relationships with the council 
and ministers, and we have a good track record of 
demonstrating our independence in educational 
matters. 

Elizabeth Smith: The bill would change the 
current call-in process. Would you have any 
concerns about HMIE’s involvement, in effect at 
two stages? 

Annette Bruton: No, I would not. It would be 
possible for us to ensure that we gave good 
advice that helped the public and council to come 
to a final proposal and, if necessary, gave advice 
to the Scottish ministers later if asked for that. We 
would ensure that we had internal protocols so 
that different people played the two roles but, even 
if the same person was involved, I would feel 
confident that we could provide such advice. It is 
very much part of our organisation’s day-to-day 
operation. 

Elizabeth Smith: The convener asked earlier 
about public meetings. Would you ensure in all 
possible circumstances that somebody was at a 
public meeting to take soundings? 

Annette Bruton: We would certainly think it 
desirable to do so. In a recent case, a brand new 
school was being built in the playing park of the 
existing school and the existing school was to be 
made into the new playing park. The public 
welcomed that new school, as they had been 
asking for it for years. If, in such a case, it would 
cost several hundreds of pounds to fly an 
inspector to an evening meeting, we would have to 
consider the public pound. District inspectors have 
an intelligence network for picking up public 
feeling, but we would never prejudge what was 
going to come up. I reinforce the point that we 
would want to be at most public meetings but 
there would be circumstances in which our 
attendance would not be a good use of the public 
purse. 

10:30 
Aileen Campbell: Section 11 stipulates that 

there will be a three-week period between the 
education authority publishing its consultation 
report and implementing any proposals. Do you 
think that that is adequate? 

Annette Bruton: Yes. I return to the point that I 
made earlier: the people who will be carrying out 
the work will not do it from a standing start, but will 
know a great deal about what is coming up. The 
district inspector will always see local committee 
papers and will know months in advance that a 
proposal is coming up. Therefore, the point at 
which the initial consultation takes place is when 
our inspectors would visit the school and meet 
parents and the community. All that would happen 
in the lead up to the point of finishing the first 
consultation and the public meeting. We would 
have to ensure that there was time during the 
three weeks for inspectors to pull together what 
they already knew. Our business would not start 
from the point at which we were sent the 
consultation papers or report, or from when we 
went to the consultation meeting. The period that 
has been set out is long enough. 

In exceptional circumstances, such as if the 
person who was carrying out the work had to go 
into hospital or could not do the work for some 
other reason, we would probably negotiate a 
longer period with the council, as is provided for in 
the bill. However, that would be the exception 
rather than the rule. 

Aileen Campbell: We have heard from the 
Association of Directors of Education in Scotland 
and the Scottish rural schools network that they 
see the three weeks as being a period in which to 
make further representations. Although the bill 
does not say explicitly that that is what it is for, the 
bill team indicated that it would allow people to see 
the consultation report and contact elected 

258



2427  27 MAY 2009  2428 

 

members about the decision. What is your opinion 
on how other bodies view the three-week period? 

Annette Bruton: We certainly picked up that 
people would want to use that period to make 
further representations. We would want to see any 
copies of correspondence or reports of oral 
evidence during that period in order to help us to 
make up our mind about our report. We will have 
to send in our report at some stage, at which point 
we will not be able to take account of any further 
correspondence or oral discussions. The 
implication for us is that we should end-load the 
process of finalising the report and sending it to 
the council during that period, in order to allow for 
further consultation, as appropriate. 

Aileen Campbell: So, you are quite content with 
the time period, provided that you can get access 
to additional— 

Annette Bruton: Yes—provided that we have 
time. The guidance sets out that any additional 
correspondence, consultation or representation 
should be copied to HMIE. The provision that 
allows us to negotiate a longer timescale with the 
council could be used in circumstances in which 
there is great public interest in bringing forward 
information or views. However, as a working rule 
of thumb, three weeks should be fine for us. 

Kenneth Gibson (Cunninghame North) (SNP): 
Sections 12 to 14 of the bill require education 
authorities to have special regard to three factors 
before proceeding with closure of a rural school: 
whether a “viable alternative” is available, 
“the likely effect on the … community” 

and “the likely effect” of “different travel 
arrangements” to an alternative school. ADES 
says that it is right that the bill requires 
consideration of those factors with regard to rural 
schools, because there might be no viable 
alternative to a school remaining open in the case 
of a small island, for example. However, other 
witnesses, such as the National Association for 
Small Schools, Professor Neil Kay, SRSN and the 
Association of Scottish Community Councils, have 
said that such factors should also apply to urban 
schools. What is HMIE’s view? 

Annette Bruton: We expect that in rural schools 
we would have to pay particular attention to those 
factors in making our report. However, they are 
factors that we would take account of in our advice 
on any school. Currently, if a school is 
amalgamating with another school, or is closing 
and being rebuilt a considerable distance from the 
existing school, HMIE would address those factors 
in our advice to Scottish ministers. I anticipate that 
in the future that will continue for all schools, as 
part of our normal advice.  

Kenneth Gibson: Do you believe that there 
should be no differentiation between the 
approaches that are taken? 

Annette Bruton: We would not comment on 
that, because it is a policy matter. 

Kenneth Gibson: I had hoped that you would, 
but never mind. 

The Convener: It was worth a try. 

Kenneth Gibson: Last week, Comhairle nan 
Eilean Siar said that the impact of school closures 
on the community is being given priority over 
education. Its submission stated that that could, 
“In practice”, mean that pupils could 
“be retained in an educationally detrimental situation, 
because of factors not relevant to their education.” 

Is there any evidence for that? For example, is 
there evidence that people who are educated in 
small schools have worse attainment levels than 
children from larger schools and that their all-
round development is worse? A number of people 
have said that that is the case, but we have 
received no evidence to support that view, which 
seems to be subjective rather than objective. I am 
interested in your expertise in that field. 

Annette Bruton: It is quite difficult to do 
anything other than consider individual children on 
a case-by-case basis because of the small 
numbers that are involved. However, we have 
done a bit of analysis of how well small schools 
perform against HMIE indicators compared with 
larger schools. Douglas Cairns can give a 
breakdown of our findings. 

Douglas Cairns: I can provide copies of our 
report to the committee. 

There will be some figures flying about, for 
which I apologise. We considered a number of 
remote rural schools and accessible rural schools 
with rolls of 30 or fewer. It is important to reiterate 
what my colleague has just said: we must be 
careful when we consider overall attainment and 
achievement in such schools. However, we form 
an overview of the quality of education in schools 
through deciding about on-going engagement. 
There are three broad categories of school. The 
top category is very good schools, from which we 
disengage—we say that we will make no further 
visits to them. The category at the other end is 
schools that have important or major weaknesses, 
and from which we cannot disengage. We 
continue to inspect them and carry out follow-
through inspections. The middle category is good 
schools, most of which we do not revisit. 

Since 2003, we have identified 221 schools in 
the remote rural and accessible rural categories 
and have inspected 134, or about 60 per cent, 
which is a large sample. We considered the follow-

259



2429  27 MAY 2009  2430 

 

through decisions that were made about those 
schools compared with a national average that 
was established from 2005 to 2008. The 
timescales are therefore slightly different. The 
overall conclusion was that the proportion of small 
rural schools that fall into the weak category is 
almost exactly the same—around a fifth—as the 
national average. A slightly greater proportion—by 
around 7 per cent—than the national average, or 
around a third compared with a quarter, fall into 
the very good category. Roughly half the 
schools—46 per cent of small rural schools and 54 
per cent of schools nationally—fall into the middle 
category. Therefore, there are slight differences at 
the top end but, by and large, the spectrum of 
quality across small rural primary schools seems 
to be much the same as the national average. 

Kenneth Gibson: So, you believe that the size 
of the school makes no real difference to 
educational outcomes. Other issues, such as 
children being unable to participate in team games 
and other social interactions have, of course, been 
raised. Do you have any evidence that such things 
have any detrimental effect on children becoming 
rounded individuals or on their wider educational 
attainment levels? 

Douglas Cairns: There is quite a wide-ranging 
definition of the quality of education. The personal 
and social development of individual learners is, of 
course, included in that. We would not claim that 
small and large schools follow a pattern, but we 
definitely take that development into account in 
every individual case. 

We find that some small rural schools are doing 
remarkably well in providing a broad range of 
activities—they can be innovative and ingenious in 
overcoming hurdles. We sometimes find schools 
where that is not the case, and where a receiving 
school would provide better personal and social 
development. It is a case-by-case issue, rather 
than there being an overall pattern. 

Kenneth Gibson: Do you find that small 
schools are more, less or equally likely to share 
experiences with similar schools? Do they interact 
more closely with other smaller schools? Do they 
follow broadly the same pattern as larger schools? 

Douglas Cairns: That is a good question, and it 
relates to my previous answer. The small remote 
and rural schools that overcome the hurdles do so 
thanks to really good partnerships with other small 
rural schools, and also with larger schools. As for 
whether there is a pattern, we could not say that 
that is the case for all small rural schools. It 
depends on the individual case. 

Kenneth Gibson: So there is no evidence that 
the size of a school—that of small rural schools, in 
particular—has any detrimental effect on 
education. 

Douglas Cairns: We do not have any evidence 
to suggest that that is a pattern. 

Ken Macintosh (Eastwood) (Lab): I believe 
that, under the previous system for the referral to 
ministers of closures, ministers normally asked 
HMIE for its advice. Under the new proposals for a 
call-in, what exactly would the role of HMIE be? 

Annette Bruton: That is a subject on which the 
guidance notes are not full. We have yet to 
determine what the protocol would be. It would be 
our expectation that ministers would ask us for our 
professional advice on some or all aspects of the 
call-in, much as they do now with referrals. 

Ken Macintosh: At the earlier stage, when you 
are involved in the consultation, you will comment 
on the educational benefits or otherwise of the 
closure. When a case is called in, do you also 
comment on the educational benefits? It strikes 
me that the proposal to call in a closure is 
modelled on planning procedure, which does not 
really question the local decision, but questions 
the process and considers whether it is found to 
be wanting. 

Annette Bruton: With regard to the call-in 
proposal, I anticipate that ministers will decide 
case by case what advice, if any, they want from 
HMIE about a particular call-in, and they will ask 
for it. As Ken Macintosh suggests, if it is a matter 
of whether or not the protocol has been followed, 
ministers might not need advice from HMIE. 

Ken Macintosh: The situation is a bit unclear at 
the moment. You will already have given 
educational advice early on in the process. Can 
you envisage circumstances in which you are 
asked for your educational advice and you advise 
that the school in question is very well run and 
should be kept open, but the local authority 
disagrees and you then change your advice—
given that you are being asked to advise 
according to a different set of criteria? 

Annette Bruton: I cannot imagine our changing 
our advice somehow, unless significantly new or 
different factors were brought into play at the point 
of the call-in. 

Ken Macintosh: It is difficult to know what your 
role is going to be without knowing exactly what 
you are going to be asked to do. 

I will give an example. In previous evidence, the 
Scottish Parent Teacher Council suggested that 
when Western Isles Council proposed to close 
some of its two-stage secondary schools, that was 
praised by HMIE, because it meant that excess 
capacity in the Western Isles was being reduced. 
However, when the individual proposals were 
made, HMIE ruled against them, on the ground 
that they were of no educational benefit. 
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Annette Bruton: That was a very particular 
case. Under the local authority inspection, which 
we carried out jointly with Audit Scotland, we were 
following up on an issue in which—in our view—
the local authority had not, some years earlier, 
taken sufficient account of the excess capacity. 
The council needed to address the matter of the 
state of the estate, of its excess capacity and of 
the rebuilding of aspects of the estate. In the 
follow-through report, we praised the fact that the 
local authority’s elected members and officers had 
taken account of the issue and were making plans 
to address it. 

10:45 
At the point of writing the report, the plans were 

not detailed. At that time, we could see that the 
local authority was at the point of tackling an issue 
that had been unresolved for a number of years. It 
was that aspect that we praised. In that report, we 
were not asked—nor were we able—to look at the 
detail of the plans. Subsequently, we were asked 
about three Western Isles schools under referral to 
ministers. In 2008, we said that there was 
educational benefit in discontinuing secondary 1 
and S2 in one school and moving the children to 
the local high school. In that case, the local 
authority decided to defer the decision. 

We looked at proposals to discontinue S1 and 
S2 in the two other schools. The new school plans 
were unavailable at the time because there was 
no set date for the new school build. We therefore 
saw no educational advantage, at that point in 
time, to move the children to the existing high 
school. We said that without prejudice to looking 
again at the plans. 

If the circumstances were to change—for 
example, if the new plans were to become 
available and we could see the build under which 
the curriculum for excellence plans were being 
taken forward—we would want to review the 
situation. In such cases, our advice to ministers is 
that at this time, we see no educational 
advantage. I hope that clarifies the matter. Those 
are examples of circumstances where things 
change over time and we would want to be asked 
to reconsider the new—current—situation. 

Ken Macintosh: I agree. That example shows 
the complexity of such cases.  

Concerns have been raised about the role of 
HMIE and whether it can fulfil the same role—or 
an impartial or uncompromised role—early and 
late on in the process. You said that you could not 
see your advice changing just before you went on 
to give an example of how circumstances can 
change. 

Annette Bruton: I think I said that I could not 
see our advice changing unless the circumstances 
were to change—if 
“new … factors were brought into play.” 

For example, a proposal to build a new school is 
an entirely different thing to actual plans and a 
date for a school opening. HMIE would be unable 
to give advice in one circumstance, but could in 
the other. 

Ken Macintosh: Okay. 

Last week or the week before last, we heard 
evidence from the Scottish rural schools network. 
In response to a question on HMIE reports and 
their educational benefits, the suggestion was 
made—perhaps anecdotally—that a very good 
HMIE report is almost a death wish for a school. 
We were given a list of rural schools that had had 
very good HMIE reports but had been closed, 
while a couple of schools were mentioned that had 
been given very poor reports, but had been saved 
from closure. Will you comment on that evidence? 

Annette Bruton: There is certainly not a link in 
my mind. Before we would be able to answer the 
question, we would need to see which schools 
were given good reports and were subsequently 
closed. It is an interesting proposition, but it may 
not be based on a full analysis. I think that there is 
no link between a school getting a good HMIE 
report and being closed. 

Ken Macintosh: I was not being facetious; I 
simply wanted to highlight the interesting remark 
that was made. It is very worrying if a very good 
school, which delivers a very good education and 
gets a very good HMIE report, can have that 
ignored if other factors outweigh all that. If HMIE 
judges a school to be performing very well, is it 
right that it should be proposed for closure? What 
weight would you give your report in that situation? 

Annette Bruton: The new proposals in the bill 
will help to put HMIE advice more centrally in the 
public domain. Many parents are aware of HMIE 
reports, but do not have independent HMIE advice 
beyond the report on a proposal, either for closure, 
amalgamation or site change, when the 
consultation is under way. In current consultations, 
parents often cite HMIE reports. The evidence on 
that is variable across different processes, 
however. 

I believe that our being able to give some 
independent advice in the consultation process 
would help parents, children and other 
stakeholders in all cases, but especially in cases 
where the school has been judged to be very 
effective. 

Ken Macintosh: Quite strong evidence has 
been presented to the committee to demonstrate 
that rural schools provide a very good education. 
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In fact, it has been suggested that, on the whole, 
they provide a better education than larger schools 
in terms of attainment, adaptability of pupils, and a 
range of other factors. 

We have also heard a lot of evidence—what 
might be called anecdotal or off-the-cuff 
evidence—to suggest that some schools, when 
they get too small, are bad for children. Such 
schools do not offer the big social experience. So 
far, that view has not been supported by empirical 
evidence or by reports, and there have been no 
studies of long-term effects. Does HMIE have a 
view on whether small schools are educationally 
better than larger schools? 

Annette Bruton: We believe that the proportion 
of small schools that are high-performing is slightly 
better than the national average, although the 
difference is quite small. Our inspection evidence 
tells us that the proportion of small schools that 
are underperforming is the same as the national 
average. 

As for attainment in individual children, it is a 
very difficult task to sort out all the factors, such as 
home and community, that can influence a child. If 
you compare very small schools with very large 
schools, you are not comparing like with like. 
Extensive research has not been done in Scotland 
that would allow you to say whether children are 
likely to do better if they are sent to a small school. 
Family choices, life choices and community factors 
all come into play. However, the quality of the 
schooling is roughly the same. 

The Convener: I will ask a final question on the 
financial memorandum. The committee has 
received conflicting evidence on the 
memorandum. The Convention of Scottish Local 
Authorities and some local authorities are quite 
content with it, but at our committee meeting last 
week, Aberdeenshire Council expressed concerns 
that the figure in the financial memorandum may 
be insufficient to cover the full costs of the bill. 
Does HMIE have a view on the memorandum? 

Annette Bruton: We can comment only on the 
part of the memorandum that refers to HM 
Inspectorate of Education, because that is the part 
on which we have undertaken some study. We 
believe that the figures in the financial 
memorandum would give us the capacity to carry 
out the work. I cannot comment on what would be 
involved for the wider work of local authorities. 

There is one other point that I should perhaps 
have made at the beginning of the meeting. There 
are typing errors in our written submission. On the 
two occasions where we have mentioned “special 
educational needs”, it should have been 
“additional support needs”. I want to clarify that, in 
case this is the only chance I get to set the record 
straight. 

The Convener: Thank you for that clarification, 
and thank you for your attendance today. 

10:53 
Meeting suspended. 

11:00 
On resuming— 

The Convener: I reconvene this meeting of the 
Education, Lifelong Learning and Culture 
Committee. 

David Drever (Educational Institute of 
Scotland): Could you speak up, please? I cannot 
hear you. 

The Convener: We continue our consideration 
of the Schools (Consultation) (Scotland) Bill. I am 
delighted to be able to welcome representatives of 
the Educational Institute of Scotland. We have 
been joined by David Drever, the president of the 
EIS, and Ken Wimbor, the assistant secretary. 
Thank you for your attendance this morning. I am 
sure that, having diligently sat through the 
previous session, you have a good idea of the 
questions that you will be asked. 

As you will be aware, the bill requires local 
authorities to prepare educational benefits 
statements. There has been discussion about 
whether such statements should have the support 
of statutory guidance. Does the EIS have a view 
on the issue? 

David Drever: Thank you for giving us the 
opportunity to give evidence to the committee. It is 
always nice to speak after HMIE has been in. 
However, we will try not to let what we have to say 
be coloured by the evidence that it has given. 

We welcome the preparation of educational 
benefits statements, which is an important way of 
allowing balanced and informed decisions to be 
reached on proposals for school closure, which 
are often difficult and contentious. We see such 
statements as a key aspect of the consultation 
process. We work on the basis that making the 
maximum information available to all stakeholders 
will enable decisions to be made in cases that are 
not easy to decide at any time. 

The Convener: The EIS believes that the 
maximum information should be provided. Does it 
agree with the bill team that matters such as cost 
benefit analysis, transportation costs and wider 
issues should be included in the proposal, rather 
than in the educational benefits statement, or with 
others who have given evidence to the committee 
that those issues should be included in the 
educational benefits statement? 
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David Drever: I am hearing only bits of what 
you are saying, convener, but I will try to answer 
your question. You can come back to me on any 
points that I miss; if I do, it will not be deliberate. 

The way in which you posed the question 
characterises the situation correctly. Decisions will 
be based on a range of issues. At the heart of any 
decision that needs to be made is the educational 
case. Other issues such as travel distances for 
youngsters, pupil population projections, rural 
sustainability and development, urban 
sustainability and regeneration, and unique local 
factors must also be considered. Financial factors 
are part of the debate, but cost benefit analysis will 
be contested at any time. There are also political 
considerations. It comes as no surprise that school 
closures—whether rural, as in the Western Isles, 
or urban, as in Glasgow—become political 
footballs and are subject to political divisions. How 
cost benefit analysis is carried out would be a 
contested issue. 

The Convener: Despite not having heard the 
question in its entirety, you did not a bad job in 
answering it and covering all the points. 

Aileen Campbell: You may have heard me ask 
about schedule 2 and the extension of the list of 
consultees. What are the EIS’s views on that? In 
particular, what is your view on how best to 
engage with pupils on the potential closure of a 
school? 

David Drever: How to engage with pupils, did 
you say? 

Aileen Campbell: Yes, because they are part of 
the extended list of consultees. I am looking for 
your views on the extension of the list and how 
best to engage with pupils on any school closures. 

David Drever: We have generally welcomed the 
extension of the consultation process and the 
widening of the list of consultees. Our practical, 
daily experience of youngsters in schools, as 
pupils and students, would lead us to say that 
consultation with students and pupils would need 
to be carefully conducted, because they are a 
relatively vulnerable group. I say that not to deny 
them their democratic, participatory rights, but with 
the realisation that the information that is provided 
to them and the way in which they are engaged in 
the consultation process would need to be thought 
out carefully. Clearly, we would need to think 
about the different age groups of youngsters in the 
consultation process and how the process could 
be managed to allow young people to express 
their views on the complex issues of the question, 
while protecting their vulnerabilities. 

Christina McKelvie: We are moving on apace 
this morning. On the length of the consultation 
period, you will have heard the earlier question on 
the six-week consultation that includes 30 days of 

term time. I note from your written evidence that 
you support the 30-days proposal. How did the 
EIS come to that conclusion? Do you think that the 
proposed consultation period is adequate? 

Ken Wimbor (Educational Institute of 
Scotland): Yes; it is important that the 
consultation period is extended and that it is 
required to include at least part of a school term. 
There have been examples of what could be 
described as not good practice whereby the 
consultation period avoided school term dates, 
which meant that the consultation was not as full 
as it could have been. On that basis, we were in 
no doubt that the extension of the consultation 
period and its inclusion of a school term period 
was essential. 

Christina McKelvie: Section 6 also has 
provisions on how to notify parents of a 
consultation. Does the EIS have a position on 
good practice in engaging parents and notifying 
them? 

Ken Wimbor: You heard from HMIE earlier that 
there is a range of practices across the country in 
that regard. Clearly, it is about using what is most 
effective in the school and the local environment to 
get information from the local authority and the 
school to the home. To an extent, that is a matter 
for local decision making. However, it is certainly a 
matter of first identifying good practice and then 
employing it. 

Christina McKelvie: Do you believe that such 
good practice should be incorporated in guidance? 

Ken Wimbor: It might be helpful if there were 
some steer on how consultation communication 
should be done. It might not need to be specific, 
but it might be helpful if there were a steer in 
statutory guidance. 

The Convener: Section 7 relates to the 
requirement for local authorities to hold public 
meetings on proposed school closures. We heard 
earlier from HMIE that it would like flexibility 
regarding whether it should attend public meetings 
when there was less contention about a local 
authority’s proposals, but that it thinks that it would 
be beneficial for it to attend a public meeting on a 
proposed school closure or amalgamation. Does 
the EIS have a view on whether HMIE should be 
present at public meetings as an observer? 

David Drever: Given that HMIE will be tasked 
with gathering information from all sources, it 
might well be relevant for it to be represented at 
such meetings. However, the role that HMIE will 
play is more contentious. In our written 
submission, we suggest several caveats in relation 
to HMIE’s involvement in public meetings. 

The Convener: Is it sufficient simply to require 
HMIE to be notified of a public meeting, or should 
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the bill be altered so that it is clear about HMIE’s 
role in those meetings? 

David Drever: We do not have a particularly 
strong view on that. 

The Convener: Do you have a view on the role 
of staff in the public meetings? When a change is 
proposed, that is difficult for the children who are 
affected, their families and the wider community, 
but it is also a difficult time for teaching staff, 
particularly the head of the school. Should staff 
have a role at the public meetings or should they 
have no role and no requirement to be present? 

David Drever: If the aim of the public meeting is 
to inform the public about the situation and the 
proposed plans and to take the public’s views, it is 
important that the staff view is heard. We feel that 
staff should be consulted and should be able to 
attend the public meeting. 

The Convener: Would you expect there to be a 
separate meeting for staff, in addition to staff being 
able to give their views on the proposals at the 
public meeting? 

David Drever: We think that both should 
happen. 

The Convener: That is quite a change. 
Normally, in those circumstances, the staff would 
not give personal views, as that might place them 
in a difficult position. 

David Drever: I understand that. It would not be 
valuable or constructive to have staff attending to 
give their personal views, but the experience is 
that people at a public meeting would want to 
know what the staff’s feelings were. Staff 
members who were at the public meeting would 
be representing the staff, not coming along with 
personal axes to grind. The staff would probably 
have come to a view on the proposals—or they 
would have had an opportunity to do so—and they 
might have been consulted. That is the view that 
would be made available at the public meeting. 

Claire Baker: I asked earlier about section 5, 
which sets out how inaccuracies in the proposal 
paper are to be dealt with. What are your views on 
that provision? The convener raised issues to do 
with staff, which I want to focus on. What position 
will staff be placed in as a result of the provision 
on addressing inaccuracies? As we have heard, 
the list of consultees has been extended to include 
staff. At last week’s meeting, concerns were 
expressed about the expectations that parents 
might have of teaching staff, particularly in relation 
to challenging inaccuracies. The convener referred 
to the expectations on staff at public meetings, 
and those will be particularly high when parents 
and the local authority disagree over the best way 
in which to proceed. How might the provisions 

impact on staff? What support or guidance would 
be given to staff during the process? 

Ken Wimbor: To answer the first part of your 
question, we support the facility to allow for the 
correction of errors in the process. That is 
important and we echo what has been said on that 
previously. 

The staff’s attitude will be an important 
consideration in the consultation process. As you 
say, they have been included in the list of 
consultees. However, that is not to say that staff 
would, for example, dominate the public meeting. 
The views of staff are simply one element in the 
equation in the overall consultation process, 
although any conditions-of-service issues would 
need to be taken account of in parallel with that. 
We think that staff should have a role in that 
context rather than in the single public meeting 
that will be required under the bill. 

11:15 
Claire Baker: Although staff are employees of 

the local authority, they might still be subject to 
expectation and pressure from parents during the 
decision-making process. What is the role of staff 
within that? I have concerns that they might be 
subject to conflicting pressures. Do you feel that 
staff are confident enough to put forward their 
views? 

Ken Wimbor: You are right that staff might be 
subject to conflicting pressures. Bearing it in mind 
that we are talking about a relatively early stage of 
the consultation process, we should remember 
that the views of staff on the closure proposal 
might not be homogeneous or fully developed. 
Other issues about the school and about the 
provision of education in surrounding schools 
might need to be considered. On that basis, I think 
that the role of staff cannot be cast too wide, 
because their role will vary according to local 
circumstance and according to the kind of 
consultation in which they have been involved at 
an earlier stage. 

Elizabeth Smith: The written submission from 
the EIS mentions two principal concerns about the 
role of HMIE. The first is that HMIE might be a bit 
too involved in the process. The second is that 
HMIE might have a conflict of interest. Can you 
expand on the detail of those concerns? 

David Drever: On the issue of HMIE’s 
involvement, I think that it was perhaps apparent 
from the responses earlier this morning that HMIE 
sees a limit to the extent to which it can contribute. 
Obviously, we welcome the fact that HMIE will be 
required to report on the educational aspects of 
proposals, but our concern is about defining that in 
a way that limits HMIE’s involvement to the 
relevant areas. For example, the cost benefit 
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analysis might be an important aspect of the 
considerations, but we do not think that HMIE 
should have a locus in that. The need to define 
“educational aspects” in a way that sets those 
parameters is an issue for further scrutiny and 
firming up to ensure that the educational factors 
do not spill over into other factors that are not 
educational. We need to define “educational 
aspects” in a way that limits the possibility of 
overspill into other areas in which we think it would 
be inappropriate for HMIE to be involved. 

Elizabeth Smith: I will return in a minute to the 
second concern, which is a slightly different issue, 
but let me first pursue that point about HMIE’s 
involvement. We have an interesting dilemma, in 
that HMIE said this morning that it feels very 
competent to comment on educational aspects but 
not on other factors, yet it has also been said that 
it is difficult to separate those issues. Do 
“educational aspects” perhaps need to be defined 
in the bill? 

David Drever: We would like that to happen. 
Difficult though it might be, a definition needs to be 
teased out and worked on. Educational aspects 
need to be set out within pretty clear parameters. 

Elizabeth Smith: The second criticism was 
about a possible conflict of interest on the part of 
HMIE, which is responsible to Government 
ministers and might therefore be unable to act 
totally independently. Can you expand a little on 
that concern? 

David Drever: Well, to repeat the phrase that 
you used, we feel that there could be a potential 
conflict of interests. If HMIE is to give advice to 
ministers in the first instance—it looks like HMIE 
will have a fairly large role in information gathering 
and report writing in the early part of the process—
we think that it might well be inappropriate for 
HMIE to be involved in the call-in procedure at a 
later stage. We think that there is an area there in 
which there might well be a conflict of interest 
between its early role and its later role.  

Elizabeth Smith: Would you restrict that role? 
Do you feel that HMIE is involved in too many 
parts of the proposed process? 

David Drever: The logic would be that there 
would need to be a restriction somewhere, to 
avoid that happening. 

Elizabeth Smith: Do you have any suggestions 
about where that restriction should be? 

David Drever: In the later stages, probably. 

Ken Wimbor: Earlier, you heard that the bill is a 
little bit silent on the role of HMIE in the call-in 
process. It might be helpful if that could be 
clarified, either in statutory guidance or elsewhere. 

Aileen Campbell: On section 11 of the bill, your 
submission states that the EIS fully supports the 
“production of a formal consultation report, following the 
conclusion of the consultation period, and the requirement 
to circulate the consultation report to all interested parties 
and to introduce time for further consideration.” 

Are you content with that period for further 
consideration being three weeks, as is proposed? 

Ken Wimbor: The people who were involved in 
producing the original response to the consultation 
and that submission were supportive of that period 
of time. 

Aileen Campbell: ADES and SRSN have told 
us that they would like those three weeks to be 
used as a time in which further representations 
could be made. It is not explicit in the bill that that 
is what that period is for. What do you think those 
three weeks should be used for? 

Ken Wimbor: Are you referring to the period 
after the publication of the consultation report? 

Aileen Campbell: Yes. 

Ken Wimbor: It is important for everyone who is 
involved in the consultation process to be able to 
respond further once they have seen the 
consultation report. From a staff perspective and 
that of the wider group that will be part of the 
consultation process, we felt that that facility was 
important, and we welcomed its inclusion. 

Kenneth Gibson: Sections 12 to 14 of the bill 
require education authorities to have “special 
regard” to three factors before proceeding to 
propose the closure of a rural school: “viable 
alternatives”; community impact; and travel 
arrangements. However, the EIS submission says 
that it would be “invidious” that authorities that 
have rural and non-rural schools would be 
required to take two different approaches to school 
closures. 

Do you believe that there is any case for taking 
a different approach to rural schools or do you 
think that a common approach should always be 
taken? 

David Drever: We believe that the factors that 
affect rural schools are important and we do not 
deny any of them. We advocate an approach that 
involves considering cases on a school-by-school 
basis. There are times when factors that affect 
only rural schools will be taken into account if such 
an approach is taken. However, we do not believe 
that there should be a separation between how 
rural schools are treated and how urban and non-
rural schools are treated. Indeed, we think that the 
issues that are likely to concern rural schools are 
similar to, if different from, the issues that affect 
urban schools. 
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Ken Wimbor: With regard to the recent 
programme of school closures in Glasgow, 
although the specific concerns in those cases 
might have been different to those that might arise 
in rural areas, the overall issues around travel and 
community viability were similar. That emphasises 
the point that David Drever was making. Although 
there are different aspects, the factors that are 
included in the bill could apply across the country. 

Kenneth Gibson: That is an important point. A 
lot of the factors that you mentioned were at the 
forefront of the arguments that were being made in 
Glasgow. 

What does the EIS feel about the overall 
educational experience that children have in small 
schools? To an extent, those are the schools that 
the bill is most concerned with.  

David Drever: We would not set one type of 
school against another. Because of the nature of 
Scotland’s geography, we have schools of every 
size. I teach in Orkney, where we have some 
exceedingly small rural schools as well as some 
fairly large schools. The data that you got from 
HMIE this morning were interesting, as they tell us 
nothing decisive about the quality of education in 
different sorts of schools. Schools are various 
sizes for various reasons. The issues that are 
outlined in our submission and in the proposals 
are to do with the educational viability of the 
school. Some of the factors that Ken Wimbor just 
mentioned are important in that regard. 

Kenneth Gibson: Basically, you take the view 
that the size of the school is not the determining 
factor in terms of educational attainment or the 
educational experience of the children or the 
overall outcome that the school generates, and 
that other factors are more important. Is that 
correct? 

David Drever: In general, we would say that 
that would be the case. 

Kenneth Gibson: You say, “in general” as if 
there is a caveat somewhere. Could you expand 
on that? 

David Drever: It might be that the educational 
viability of a school is threatened by the fact that 
its school roll is falling, for example. The situations 
that we are discussing are complex. It is important 
that each case is considered on a school-by-
school basis. I do not want to say unequivocally 
that we would take the view that you outlined, 
because there will be situations in which a small 
rural school might become educationally unviable.  

Kenneth Gibson: How would you define 
“educationally unviable”? What would be the 
determinants of that? Would it be a school having 
only one teacher and two pupils, the fact that the 
school cannot attract a teacher, problems with the 

fabric of the school or something else? The school 
might be on a wee island, and the nearest 
alternative school might be 20 miles away. Could 
you pin down what an educationally unviable 
school might look like? 

David Drever: I can understand why you want 
to pin that down, but I will resist the temptation to 
do that. In doing so, I am not avoiding the 
question; I am dealing with the fact that, in every 
case, there will be a coming together of a range of 
factors that reach a critical point, and those factors 
will be different in every case.  

Kenneth Gibson: You can understand that I am 
trying to grapple with the ultimate educational 
criteria in rural schools—or, indeed, any schools, 
but the section that we are discussing focuses on 
rural schools. There will always be issues to do 
with travel arrangements, viable alternatives and 
community impact but, ultimately, the educational 
criteria are what make the difference.  

David Drever: Educational viability means the 
quality of educational provision that is able to be 
sustained. I am sorry that that is such a general 
term. 

Kenneth Gibson: Okay, I do not want to try to 
tease it out any further, unless Mr Wimbor has 
anything to add. 

Ken Wimbor: Like David Drever, I will resist the 
temptation. There are many important criteria. We 
would place the educational aspects at the top of 
our list, but we fully accept that there are others. 

Kenneth Gibson: We have heard that many 
small rural schools, many urban schools and many 
schools that are in communities that are halfway 
between the two perform well. However, according 
to HMIE, a stubborn one fifth of schools do not. In 
educational terms, can you pin down why that 
might be? That might be the $64,000 question, but 
are there common factors in those schools? 

11:30 
Ken Wimbor: I must resist the temptation to 

enter into that wide debate, which would take us 
beyond the issues that we are considering in 
relation to closure. 

Kenneth Gibson: Sure—I understand that. 
Perhaps the question was unfair. 

Aileen Campbell: I have brief supplementary 
questions to follow Kenny Gibson’s points. Do you 
have any information on how your members feel 
that they achieve fulfilment in teaching in small 
rural schools rather than larger schools? Does the 
union note that? 

David Drever: I am not sure how easy the 
question is to answer. Are you asking how 
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rewarding our members find teaching in rural 
schools to be? 

Aileen Campbell: Yes. I am curious to find out 
whether the views of teachers in rural schools 
differ from those of their colleagues in larger 
schools. Do you collect information on that or have 
anecdotal evidence? 

David Drever: The answer is probably that 
teachers in different types of school find teaching 
equally rewarding, but for different reasons. The 
rewards and challenges of working in a very small 
school differ from those in larger schools. In the 
broadest sense, the resources that are required of 
teachers are different. Teaching in small schools is 
challenging but rewarding. 

It is interesting that many more applications are 
often made for posts in small rural schools than for 
posts in schools in towns and cities. That might 
reflect an attraction of small rural schools, which 
are challenging but rewarding to teach in. 

Aileen Campbell: Does the number of teachers 
who apply for a post at a rural school or who have 
applied in the past affect your opinion on that 
school’s viability? 

David Drever: I am not sure what the answer is. 
I know that a concern of a number of authorities is 
that they have difficulty in recruiting promoted staff 
to rural schools. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
You say that many staff are attracted to working in 
rural schools, but are teachers in small rural 
schools isolated? Do they lack interaction with 
their peer group? Have you identified that as a 
problem? 

David Drever: The answer to that lies in the 
quality of leadership in a school and in a local 
authority. The task of school leaders and 
authorities is to ensure that, wherever staff teach, 
they do not feel isolated. That can be achieved in 
a range of ways nowadays. As the committee 
heard from HMIE, many rural schools work hard at 
twinning with other schools and make much of 
that. That shows that those schools see the value 
in that. Staff are alert to the issue, but it also 
relates to how schools are led and managed. 

Murdo Fraser: I will ask about the socialisation 
of pupils. Two weeks ago, we heard conflicting 
evidence about the pupil experience in small rural 
schools. Some suggested that pupils in a very 
small group did not have a proper opportunity for 
socialisation, whereas others suggested that that 
was not the case and that there was no evidence 
that socialisation was a problem. Does the EIS 
have a view on that? 

David Drever: We tend not to take a view on 
the issue, but we probably accord with the 
information that HMIE provided about the quality 

of educational provision. HMIE talks about that in 
the broadest sense—it talks about achievement as 
well as attainment. Well-managed rural schools, 
including remote rural schools, can provide 
youngsters with the range of opportunity and 
experience, including social interaction. 

Ken Macintosh: Earlier, I suggested that the 
new call-in procedure might be modelled on that 
for planning—in other words, it should be used 
where the process has broken down, instead of 
being an opportunity to overturn a properly made 
local decision. Is that your understanding of how 
call-in will work? Will it be an examination of 
whether the process was appropriately handled, 
rather than a rerun of the decision? 

Ken Wimbor: As you said, generally the call-in 
procedure is restricted to planning issues. We 
have not had much experience of it in the kind of 
situation that we are discussing. It strikes us that, 
in a sense, the procedural aspects of call-in are a 
legal question. It is about whether the local 
authority has properly taken account of the content 
of the bill, once it is enacted, and has complied 
with all its requirements. 

Section 17(2)(b), which states that Scottish 
ministers may issue a call-in notice where an 
authority has failed 
“to take proper account of a material consideration relevant 
to its decision”, 

is key. The provision may open up the process to 
consideration of slightly more general issues that 
are relevant to the authority’s decision. It is 
different from section 17(2)(a), which clearly 
relates to process, and it may raise concerns 
about the political nature of the call-in procedure. 

Ken Macintosh: On that note, would you 
welcome an explanation of what is meant by “a 
material consideration”? 

Ken Wimbor: Yes. There is the possibility of 
misunderstanding of the criteria for a successful 
call-in request. Clarification of the issue would not 
be unhelpful. 

Ken Macintosh: In your written submission and 
in reply to questions from Elizabeth Smith, you 
commented on the potential for HMIE’s role to be 
compromised. Section 8 places a duty on HMIE 
“to prepare a report on the educational aspects” 

of a proposal early in the consultation and lists the 
factors that it should take into account. Should the 
factors that affect HMIE’s role in the call-in 
procedure be exactly the same as those listed in 
section 8, or should they vary from that list? If so, 
what should the criteria be? 

Ken Wimbor: If the first part of the call-in 
procedure relates to process, the role of HMIE 
cannot be restricted, as it is difficult for HMIE to 
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give ministers advice in relation to compliance with 
the bill. It is not good enough simply to transfer the 
provisions of section 8 to the call-in stage—that 
would not work. 

Ken Macintosh: I was intrigued to hear you say 
that the second stage, which relates to HMIE’s 
advice to ministers, rather than its role early in the 
consultation process, should be changed. Why is 
that the case? One of HMIE’s key purposes is to 
advise ministers. Who would advise ministers on 
call-in, if not HMIE? 

Ken Wimbor: Precisely. The criteria for call-in in 
section 17(2) relate partly to matters that are 
clearly relevant to the work of HMIE; it is section 
17(2)(a) that creates the problem. I agree with 
David Drever that further advice and guidance on 
the role of HMIE in the call-in process may be 
required. 

The Convener: My final question relates to the 
financial memorandum. The committee has 
received differing views on whether sufficient 
money has been identified to pay for the 
implementation of the bill. Does the union have a 
view on the financial memorandum? Are you 
content with the costs that it gives and that local 
authorities will have sufficient funds to implement 
the bill? 

Ken Wimbor: We do not have a view one way 
or the other on whether the financial memorandum 
adequately covers the implementation of the bill’s 
provisions. It would not be fair for me to speculate, 
as the EIS has not taken a view on the issue. 

The Convener: Thank you for your attendance 
at today’s meeting and for answering our 
questions. When preparing our stage 1 report, we 
will reflect on the evidence that you have given, 
along with that of all the others who have given 
evidence to us on these matters. 

The meeting will be suspended briefly, to allow 
our witnesses to leave. 

11:40 
Meeting suspended. 
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Schools (Consultation) 
(Scotland) Bill: Stage 1 

10:01 
The Convener: Agenda item 2 is the 

committee’s continued consideration of the 
Schools (Consultation) (Scotland) Bill. This is our 
final evidence-taking session in our stage 1 
scrutiny of the bill. 

I am pleased to welcome the Cabinet Secretary 
for Education and Lifelong Learning, Fiona Hyslop; 
Colin Reeves, who is deputy director of the 
schools division of the Scottish Government; and 
Lynn Henni, who is the Schools (Consultation) 
(Scotland) Bill and educational options team 
leader in the schools division. 

I understand that the cabinet secretary wants to 
make a short statement. 

The Cabinet Secretary for Education and 
Lifelong Learning (Fiona Hyslop): Thank you for 
giving me the opportunity to talk to the committee 
about the Schools (Consultation) (Scotland) Bill. 

The bill team set out the basic principles of the 
bill when it gave evidence, so I will focus on the 
Government’s thinking behind some specific 
issues, such as the emphasis on rural schools and 
the proposed call-in procedure. 

The Government came to power with a clear 
commitment to create a legislative presumption 
against the closure of rural schools. The bill will 
achieve that through three provisions. First, it will 
establish a consultation process for all school 
closure proposals and other proposals that affect 
schools that is coherent, easy to understand, fair, 
workable, open and transparent, and which, above 
all, commands the trust and confidence of the 
public. Secondly, it will introduce, in effect, a 
presumption against the closure of rural schools 
by ensuring that a decision to consult on a closure 
proposal will not be made until the local authority 
has explored all possible alternatives and 
assessed the likely implications of closure. Thirdly, 
it will replace the current system for referring 
certain local authority decisions for ministerial 
consent with a new call-in system. 

All our communities in Scotland—rural and 
urban—are important. However, rural communities 
are often much more fragile than urban 
communities. In general, they are more isolated 
and have fewer publicly funded resources. The 
loss of a school in a rural community can mean 
the loss of the only shared community building and 
can thereby have a much greater impact than the 
loss of an urban school. That is why the bill aims 
to make a decision to close a rural school a 
decision of last resort, to be taken only after all 
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viable alternatives have been fully considered, the 
impact of the proposed closure on the community 
has been fully assessed, and the impact of any 
changes to travel patterns has been taken into 
account. We are effectively creating a presumption 
against closure by setting out those factors in the 
bill. 

On the proposed new call-in power, there is 
strong consensus on the need to replace the 
current automatic referrals system, which is based 
on the somewhat arbitrary grounds of distance or 
occupancy. However, our consultation last year 
revealed widely polarised views on what the 
replacement system should look like. As members 
have heard, the responses ranged from the 
suggestion to refer all cases to ministers to the 
suggestion that there should be no ministerial 
involvement; there were other suggestions in 
between. My concern was to achieve a process 
that allowed local decisions to be made by locally 
accountable and locally elected people, with a 
consistent safeguard for the most contentious 
decisions—that is, decisions on closures. I 
concluded that a call-in process for closure 
decisions, to be used only when there is evidence 
of serious flaws in a consultation that has been 
carried out, would provide a balanced check. That 
will leave most decisions in the hands of councils, 
but will provide reassurance that ministers can act 
if a council has not conducted a proper 
consultation. In its evidence to the committee, one 
council said: 
“The call-in of closure proposals … firmly places the onus 
on each authority to ensure the rigour of the procedures set 
out in the Bill.” 

I have listened to the concerns that have been 
expressed to the committee about the grounds for 
call-in and I am aware that some consider the 
current wording to be too open. However, creating 
a set of grounds that is too tight could risk 
excluding specific procedural problems. 

I am interested to hear the committee’s views 
and to know whether members have specific 
suggestions that will be in the committee’s report. 
That is all that I will say by way of introduction, as I 
am sure that we will cover much of the detail in 
questions and answers. 

The Convener: I am sure that you have 
reviewed the evidence that the committee has 
heard on the bill. You will be aware that 
considerable support has been shown for your 
proposal that a local authority prepare an 
educational benefits statement before making any 
change to school provision such as a closure or 
merger. However, the committee has heard 
conflicting views on what the proposal paper 
should contain. Some people have said that the 
paper should cover transport issues and that a key 
part of it should cover the condition of school 

buildings; others have said that a cost benefit 
analysis needs to be considered. What does the 
Government expect the educational benefits 
statement to contain? 

Fiona Hyslop: It is important to recognise that 
the educational benefits statement will be part of 
the overall proposal paper. Transport issues, 
school estate issues and the reasons why a local 
authority wants to close a school will be set out in 
the wider proposal paper. 

By including the educational benefits statement, 
we make the clear commitment that any decision 
must have an obvious educational case that is set 
out. The statement will reflect several issues, 
including achievement, attainment and the 
school’s performance in a variety of areas. In 
reports from Her Majesty’s Inspectorate of 
Education on schools, the curriculum for 
excellence is central. Reports will cover a school’s 
achievements in the four capacities of the 
curriculum for excellence. 

I understand that one witness expressed 
concern about the social aspects of schools. It 
would be wrong for an educational benefits 
statement to focus narrowly on attainment, for 
example, because it is clear that children’s 
educational experience is not simply about 
academic attainment. Any educational benefits 
statement should cover a school’s ability to deliver 
on the four capacities and its experience in doing 
that. 

The statement will cover not just the school 
whose closure is proposed, but the receiving 
school. The reports that ministers currently receive 
about the educational aspects of proposed 
closures that are referred to them consider the 
educational experience not just at the school 
whose closure is proposed but at the receiving 
school. Such reports give an overall perspective. 

During consultations on school proposals, 
arguments emerge not just about the educational 
benefit for the pupils who attend the school whose 
closure is proposed, but about the wider impact 
throughout a local authority area. I know from 
experience that that sometimes comes out later in 
the process and tends not to be set out. The 
proposal paper will be a big step forward, as it will 
be up front about the proposal. If a council wants 
to base an argument on the educational benefit for 
the wider council area, that can also be set out in 
the proposal paper and in the educational benefits 
statement. 

The Convener: Sandy Longmuir said in his 
evidence to the committee that rural schools 
whose closure has been proposed have almost 
inevitably had excellent HMIE reports and 
generally very high educational attainment, yet 
their closure has been proposed anyway. The 
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point is that the educational benefits statement 
must cover not only educational attainment, but 
wider aspects of children’s potential development 
and how important a school is to its community. A 
school might be the only community facility for 
some distance, particularly if it is in a remote rural 
area. 

Is statutory guidance needed to ensure that local 
authorities are clear about which of the capacities 
they are required to cover in preparing an 
educational benefits statement? 

Fiona Hyslop: I will be careful in referring to 
Sandy Longmuir, as I understand that he is sitting 
directly behind me. 

The Convener: That is very wise, cabinet 
secretary. 

Fiona Hyslop: We should try to avoid an 
automatic checklist, as the educational benefits 
statement must reflect the needs and the 
circumstances of the individual area. Having heard 
the views of the witnesses, I think that the idea of 
providing guidance on the educational benefits 
statement, rather than being too prescriptive in the 
bill, makes perfect sense. The committee will 
consider whether we need such guidance, but I 
am sympathetic to the proposal. 

With regard to the idea that the needs of 
different areas and the experience of different 
schools must be reflected, there is truth in the 
argument that small rural schools produce 
academic achievements, in terms of how school 
performance has been assessed historically. That 
is one of their strengths, but one hears about their 
disadvantages, too: for example, the lower number 
of pupils might mean that there is less social 
mixing, or there might be difficulties with activities 
such as five-a-side football if there are only six 
pupils in the school. 

However, those aspects are overcome by the 
benefits. The strengths of our rural schools 
provision in Scotland ensure that those schools 
deliver outcomes that are better for children, which 
is why we want to preserve and promote them. 
That is not the case with every rural school—there 
are many instances in which rural schools do not 
perform—but overall, they perform extremely well 
for our children. 

Guidance on the educational benefits statement 
would be helpful. You referred to the question of 
which of the capacities the local authority might 
want to promote; I strongly recommend and 
expect that every one of the four capacities, which 
are of equal value, will be considered in the 
statement. The curriculum for excellence and the 
capacities that it contains are about what we want 
to achieve as outcomes for our children, and all 
four capacities should be covered in the 

statement. We are happy to examine the issue of 
guidance. 

Aileen Campbell (South of Scotland) (SNP): I 
will move on to schedule 2, on the extension of the 
list of people and organisations that are to be 
consulted when a closure is proposed. In the 
evidence that we have heard, most witnesses 
have welcomed that proposal, saying that it builds 
on the good practice that is already carried out. 

Do you foresee that the extension of the list of 
consultees will add any time to the organisational 
process or make it onerous for councils? 

Fiona Hyslop: No, I do not, and it should not. 
We are extending the consultation timescale so 
that it will be manageable, but will also allow 
everybody the opportunity to be consulted. I feel 
strongly that consultation periods should not 
include school holidays. Some consultations have 
suddenly appeared just before the Christmas, 
Easter or summer holidays, which causes 
difficulty, but it is acknowledged that that is not 
good practice. There is no reason why the 
extension should cause any difficulties with time, 
and the fact that the timescale is set out in the bill 
is important. 

Aileen Campbell: The submissions that we 
have received from Children in Scotland and 
Scotland’s Commissioner for Children and Young 
People call for good and effective consultation with 
pupils. How will that pan out? Will there be special 
arrangements for consulting pupils to ensure that 
they are fully engaged with the process? 

Fiona Hyslop: If we want our children to be 
responsible citizens, they have to understand the 
decisions that are made about them and for them 
by adults, and they should have an opportunity to 
have their say. The bill is different because it 
allows for pupils’ views to be considered for the 
first time. However, that has to be done in a 
responsible way. For parental campaign groups or 
the local authority to seek to use the views of 
pupils in any way will be one of the tests that must 
be respected. 

This is all part of how we as a country view 
children and their ability to express their views. 
Pupil councils are fairly widespread throughout our 
schools, and they provide an opportunity for views 
to be heard. 

10:15 
The idea that children are unaffected by school 

closures has to be challenged head on. They will 
undoubtedly feel the anxiety of their parents or the 
teachers at their school. They are not somehow 
absent from the discussions that take place. 
Sometimes the anxiety can be transferred to them 
if the situation is fraught. We are trying to take the 
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heartache and concern out of the process and 
ensure that everything is up front, above board 
and transparent for the pupils, too. Perhaps the 
children’s commissioner will be able to advise us 
about best practice in that regard. Adults have to 
respect children’s rights to have a say, but that 
should be done in a responsible way that ensures 
that nothing untoward happens. Allowing children 
to have a say is a positive step forward, but adults 
have to respect children in the way that they use 
the information. 

The Convener: I remind everyone to switch off 
mobile phones and BlackBerrys, rather than just 
switching them to silent mode, because there is 
some interference in the sound system. 

I turn to section 7, which is on public meetings. 
Does the Government intend to publish guidance 
on best practice around how local authorities 
should conduct public meetings, so that they are 
quite clear about how much notice of meetings 
they should give people, for example, and ensure 
that meetings are not held during the school 
holidays? 

Fiona Hyslop: Common sense comes into that. 
I would be interested to see any evidence of 
anyone even thinking of having a public 
consultation on a proposal during the school 
holidays. I do not think that we should be overly 
prescriptive in the bill about when public meetings 
should happen. If guidance is needed, that is fair 
enough, but best practice should be quite easily 
digestible. The idea that local authorities have to 
be told how to run a public meeting and consult 
properly is perhaps a step too far. However, I 
would be interested in any evidence that the 
committee has had on that and in members’ 
views. If the committee sees that as a major issue 
or concern, it could raise it in its report. 

In our consultation, public meetings were not 
mentioned as an issue that caused a great deal of 
difficulty. They can be fraught, as many of us 
know, but there has been the opportunity for 
everyone to be involved. 

Often at public meetings a lot of the time is 
spent on clarifying or questioning points of fact in 
the original proposal. The whole rationale of the 
bill is to front-end everything—to have the 
proposal paper and so on available up front—and 
to provide people with the opportunity to correct 
content and factual inaccuracies, which 
sometimes come up in consultations. I expect the 
discussion in public meetings to be more 
thoughtful and more about educational benefits 
than about conflict over points of fact. The fact that 
there will be an opportunity to correct factual 
inaccuracies in the proposal paper should take out 
some of the content of the public meetings. 
Parental campaign groups might be desperate to 
support their school and not have it closed, so 

there will still be that atmosphere and the 
arguments will still be had. However, we hope that 
the proposal paper will clear away some of the 
misunderstandings on all sides about the rationale 
for the school closure. The case will have been set 
out before people get to the public meeting stage. 
Some people are concerned that it is only when 
you get to the public meeting that you start to hear 
the local authority’s rationale. Having the proposal 
paper up front should help the local authority, too. 
It should change the content of the public meeting. 
However, I will listen to the committee’s 
recommendations on that. 

The Convener: I was not suggesting for a 
minute that the details of how to hold a public 
meeting should be in the bill. However, I wonder 
whether some guidance on best practice might be 
of assistance. One of the things that the 
committee has heard from witnesses is that they 
would prefer public meetings to be held early in 
the process and that they would consider that to 
be good practice. 

As you said, the public meeting often provides 
parents or people in the wider community with 
their first opportunity to listen to all the arguments. 
I accept that the proposal paper will be distributed 
and we hope that people will read and understand 
it. However, I am sure that, like me, you have 
been at many public meetings and know that even 
the best attempts to engage with people do not 
always work. It is only once people get to the 
meeting that they begin to think through some of 
the consequences of what is proposed. It is 
important that we encourage the sharing of best 
practice. I am sure that lots of local authorities will 
want to engage in that way and already use good 
practice in the area, but perhaps some guidance 
might be of assistance. 

Fiona Hyslop: Your point is well made. 

The Convener: My next question is about the 
role of HMIE and its attendance at public 
meetings. As I am sure you are well aware, 
section 7 guarantees that HMIE will be advised of 
a public meeting, but does not require it to attend. 
We have heard from many witnesses that they 
would like to see HMIE at the meeting and we 
heard from HMIE last week that its intention is to 
attend as many of the consultation meetings as it 
possibly can, particularly when it anticipates that 
the proposal is more controversial. Proposals 
might be non-controversial and the wider 
community might be happy with what is proposed, 
but in more controversial cases, HMIE intends to 
be at the meeting. 

I am slightly concerned and feel anxious about 
that flexibility because I imagine that people 
sometimes make a wrong assumption that 
everybody is happy and then, as the public 
meeting goes on, they discover that people are not 
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at all happy with the proposal. If HMIE is not 
required to be there, people might be unduly 
concerned about why their public meeting has 
been conducted differently from others because 
HMIE was not there to observe. Have you 
considered that situation and are you minded to 
consider requiring HMIE to attend public meetings 
as an observer? 

Fiona Hyslop: You make a reasonable point, 
but the issue is what ends up in the bill. As much 
as HMIE’s wish to attend as many public meetings 
as it can is helpful, the issue is whether we 
stipulate in the bill that it must attend each and 
every one. Equally, you might consider that if we 
stipulated in the bill that HMIE was required to 
attend each and every meeting, which is the only 
alternative that I can think of, there is a danger 
that a public meeting might not be able to go 
ahead if the HMIE inspector who was due to 
attend did not turn up for whatever reason—say 
because their car broke down or they had 
domestic or family problems. The expectation is 
that HMIE would attend, as it has said, but it might 
be a step too far to say that it is required to go to 
each and every meeting. 

You just referred to cases in which there is 
agreement to close a school because of better 
educational provision and better buildings 
elsewhere or because the local community is up 
for two schools to be closed so that people can 
move into a new one. It might not be a good use of 
public money to send an HMIE inspector to a 
meeting when no one contests the proposal. 

There has to be some flexibility around 
attendance, but you are absolutely right that there 
should be a presumption that HMIE will attend 
unless there are reasons for it not to. I am 
cautious about stipulating its attendance in the bill 
because there could be unintended 
consequences, should its representative be 
unable to attend a meeting. An example from Mr 
Gibson’s constituency might be a meeting about a 
school issue in Arran that could not go ahead 
because the ferry was not running and the HMIE 
inspector could not get over to the island. It would 
be problematic if a public meeting could not go 
ahead because the HMIE inspector was not there. 

I will reflect on the points that witnesses and 
members have raised and I will consider the 
committee’s report. The gist of what you say is 
right, but the issue is the impact on the bill. I would 
rather have a system of advance notice and an 
expectation that HMIE will be represented at 
public meetings, because a requirement for that 
could have unintended consequences. 

The Convener: The issue is about confidence 
that everybody will be treated equally and fairly by 
the system. We need a clear understanding of 
what people can expect. I acknowledge your point 

about not wasting taxpayers’ money unduly by 
forcing HMIE representatives to attend a meeting 
when there is no need for them to be there. I also 
acknowledge that mother nature might step in and 
a ferry might not run, or a car might break down. 
Equally, from my experience of public meetings on 
difficult decisions, I know that sometimes people 
can get a different feel from a meeting by actually 
being there, rather than just reading about it on a 
sheet of paper. HMIE should be represented at 
fraught public meetings, as it has a key part in the 
process, although I understand that the HMIE 
representative would not participate in the 
meeting, but would be there as an observer. We 
perhaps need to ensure that the guidance is 
robust enough so that, in controversial cases 
when there is a dispute, or the likelihood of one, 
people know what to expect at public meetings 
and know who will be there and in what capacity, 
and who will not be there. 

Fiona Hyslop: We will reflect on that. 

Claire Baker (Mid Scotland and Fife) (Lab): I 
have questions about section 5, which is on 
corrections. In the evidence that we have heard, 
people have strongly supported the proposals, but 
a few local authorities raised concerns about 
distinguishing between facts and opinion. Does 
the Scottish Government have plans to support 
local authorities in making that judgment? How 
might parents be supported in trying to challenge 
information? I appreciate that the consultation 
report will include information on any unresolved 
disputes and that that will be public, so there will 
be checks, but what support will the Scottish 
Government provide to local authorities and 
parents? 

Fiona Hyslop: Disputes cause much difficulty in 
the consideration of proposals. They tend to be 
about issues such as the school roll or the 
condition of the school and how much money is 
needed to repair it. In some cases, councils have 
provided incorrect information, although, by and 
large, the information is correct and people agree 
with it. Governments of any shape and form 
sometimes use old information. Elected officials of 
all political persuasions at all levels of government 
do their best to ensure that information is as 
accurate as possible. However, when the 
information is not accurate, that, rather than the 
wider issue, becomes the bone of contention. It is 
therefore important that we have ways of resolving 
such issues early in the process. It must be 
possible for that to be done without a mea culpa 
about-turn disaster for any side, whether that is 
the parents, the council or others. We need to 
acknowledge that factual inaccuracies sometimes 
occur and put in place an easy way of ensuring 
that concerns about them are recognised and 
dealt with. 
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That puts an onus on councils, but it also makes 
it easier for them to put up their hands and say 
that they did not get the information correct, 
without the issue becoming a barrier to decisions. 
At the end of the day, elected local authorities are 
the responsible education authorities and they 
must make judgments. We want any judgments to 
be evidence based and to be consulted on 
properly, but the councils still have to make 
judgments and that cannot be an entirely objective 
process. However, we want as much of the 
process as possible to be done on that basis, 
which is why we are putting in place the measures 
that are set out in the bill. At the end of the day, 
local authorities will still have to make judgments. 

On supporting parents, the Scottish rural 
schools network has helped parents to understand 
the issues that they might want to consider and 
the questions that they might want to raise. The 
proposal paper will provide factual information that 
will be accessible by parents in the first place, so 
they will not have to submit freedom of information 
requests to try to get information that should be 
publicly available. 

10:30 
That will help with the transparency of the 

process, and the content of the proposal paper 
should be particularly helpful to parents. Again, we 
need to have a common understanding up front 
about the merits of the proposal. I suppose that 
that is similar to what happens in court, when 
people agree to the facts up front rather than 
disputing them and the court can then move on to 
deal with the wider issues. 

It is difficult to futurethink what the process will 
be in a new context, but I think that there will be 
far more information in the proposal paper in the 
first place, and there will be a subsequent 
opportunity to correct it. I return to the convener’s 
point about how the public meeting is conducted. 
Less of the meeting should be spent on disputing 
facts about the projected number of pupils, the 
condition of school buildings and so on, because 
that information should have been made public up 
front in the proposal paper. 

Claire Baker: When we took evidence from the 
bill team, it explained that if a complaint about an 
alleged inaccuracy is upheld, the clock will be 
stopped on the process until it is corrected. I hope 
that I have remembered that correctly. 

Lynn Henni (Scottish Government Schools 
Directorate): To clarify, we said that that is one 
option, but what happens will depend on the 
seriousness of the inaccuracy. If it is a minor error, 
an erratum slip might be issued, but if it is a 
serious inaccuracy, the paper might be withdrawn 
and the clock will be restarted. 

Claire Baker: That is helpful. I was going to ask 
whether the clock will be stopped only for material 
inaccuracies or for all inaccuracies. If there is a 
minor error such as a typo, that will be corrected 
and the process will continue. 

Lynn Henni: Yes. 

Fiona Hyslop: I have seen consultations where 
the name of the school has been transposed with 
another one, for example. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): You will know that the committee has had 
some interesting discussions in recent weeks 
about how involved HMIE will be in the process 
and its exact remit. Will you explain how HMIE’s 
role will differ under section 8 and clarify the 
Government’s thinking behind that new role? 

Fiona Hyslop: Any HMIE report on an individual 
school or a local authority’s education services 
can be used in the current process. When cases 
are referred to me, as the minister, I receive a 
report from HMIE about the educational aspects of 
the proposed closure. I can judge only whether 
processes have been followed correctly under the 
current guidance. 

At present, HMIE is involved in one-off reports, 
rather than general reports, only when they come 
to me. Officials can correct me if I am wrong. The 
difference under the proposed system is that 
HMIE will be involved in every proposal at the 
beginning and it will help to provide information 
about the educational aspects. I return to Claire 
Baker’s point, because parents will have access to 
that information, which will be published. 

I gather from the committee’s previous 
evidence-taking sessions that the issue is whether 
there will be an attempt to second-guess that and 
to refer the matter to me. You should remember 
that the bill is intended to reduce the number of 
cases that are referred. I repeat that cases can be 
referred only on process grounds and not on the 
basis of the second-guessing of decisions. When 
a case is referred, I will not require HMIE to 
produce another report. I will have access to and 
use the original report on the case. I will still want 
the opportunity to contact HMIE to clarify points if 
there are issues, but I will not embark on the 
process that exists currently in such last-resort 
cases. 

HMIE will have a more up-front, local role rather 
than always advising and providing new 
information at the time of call-in. Instead, I will use 
its original report. 

Elizabeth Smith: That is helpful. 

A dilemma has emerged from the evidence that 
we have taken. We talk about the educational 
benefit of a decision, and most of our witnesses 
have agreed that HMIE has an important role to 
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play in that, but there is concern that the 
educational benefit is difficult to measure 
separately from the wider social and economic 
implications. The Educational Institute of Scotland 
and several council leaders are not at all happy 
that HMIE might be seen to be transgressing into 
that territory. Do you share that concern? 

Fiona Hyslop: Again, we should look at the 
outcomes that we have for children, which are 
articulated in the curriculum for excellence 
experiences and outcomes in the four capacities. 
We recognise that HMIE, as an expert educational 
body, has an independent role in giving us those 
views. 

Schools sometimes have to think more 
intelligently and creatively about how they provide 
physical exercise. That is often the case in rural 
schools, where the physical activity experience 
that is provided is more limited because the gym is 
tiny or the facilities are not effective. Physical 
exercise does not always have to take place in a 
school hall or a gym to count as effective physical 
education. It is clear that there is an educational 
aspect to that, but there is also a financial aspect. 
If a council suggested closing a school and the 
neighbouring school and offered to build a 
fantastic new, state-of-the-art school that would 
help with the development of all the capacities, 
there would be a strong educational argument for 
that, but I would expect HMIE to comment not only 
on the educational benefits of the proposal but on 
the material and financial aspects of the building. 

Elizabeth Smith: Do you agree with the 
concerns that some council leaders expressed? 
On 20 May, for example, Bruce Robertson said 
that he did not feel that HMIE had sufficient 
resources and skills to undertake that level of 
inquiry on educational benefit. When I asked him 
whether he was answering from a quantitative or a 
qualitative perspective, he said: 

“I mean in terms both of numbers and experience.”—
[Official Report, Education, Lifelong Learning and Culture 
Committee, 20 May 2009; c 2395.] 

Is it a concern that you are pushing HMIE to 
undertake a task that it has not previously 
undertaken? 

Fiona Hyslop: HMIE was involved in the 
development of the bill and in the preparation and 
drafting of section 8, “Involvement of HMIE”. If it 
had had concerns about capacity issues, it would 
not have agreed to the proposals and would have 
flagged up those concerns. Unless Bruce 
Robertson is about to close all the schools in 
Aberdeenshire, the capacity issue can be dealt 
with. [Laughter.] Oh dear—I hear nervous laughter 
from the back of the room. 

Ultimately, we are talking about accountability. 
People want HMIE to be more involved and more 

accessible. The information that it gathers as part 
of its consideration should be for the benefit not 
just of ministers but of councils and parents. 
HMIE’s involvement will benefit people’s 
understanding of what constitutes educational 
benefit. There is not a capacity issue. HMIE has 
said quite clearly that it does not think that there is 
a capacity issue as far as the numbers are 
concerned. If Bruce Robertson was challenging 
HMIE’s experience of the evaluation of schools, 
that is a whole different ball game. 

Elizabeth Smith: Given that, as you said in your 
answer to the first question, you have identified a 
new and slightly different role for HMIE, I think that 
he was suggesting that that represented a move 
away from an assessment of the quality of a 
school, which is HMIE’s traditional role, towards 
an examination of some of the wider educational 
implications. There is a slight concern that HMIE 
will find itself busier than it has been in the past 
and that, in addition to its present demanding job, 
it will have to go into an area of assessment that is 
new territory for the organisation. I think that that is 
what Bruce Robertson’s concern was, and it was 
echoed by Moira Niven and Angus Campbell, who 
said that what the bill proposes is a bit different 
from what we have had before. Is HMIE really the 
right body to do such work? 

Fiona Hyslop: Moira Niven, in particular, also 
made some highly supportive comments about the 
new role of HMIE. If we said that no public body 
should ever take on a new role, the status quo 
would never change. I think that HMIE has the 
capacity to move forward. The work that it already 
does for other organisations and agencies for 
other purposes is probably underestimated. Colin 
Reeves might be able to say more about that. 
When Audit Scotland prepares its reports on 
different areas, it asks HMIE for its views on 
certain issues to help to inform its considerations, 
which obviously extend beyond educational 
aspects to financial matters such as best value. 
There is not much appreciation of HMIE’s existing 
involvement in other areas of scrutiny and 
accountability. Although in a sense there will be a 
new role for HMIE in relation to individual schools 
in the circumstances that we are talking about, 
HMIE already provides information and advice in 
other circumstances. When Audit Scotland 
reviews matters that relate to education, it does 
not do so in isolation but draws on HMIE’s 
experience. 

Elizabeth Smith: Groups such as the EIS are 
concerned that HMIE’s extended role in providing 
information will potentially create a conflict of 
interest, given that HMIE is a Government-
sponsored body. Are you saying that such fears 
are unfounded? 

275



2463  3 JUNE 2009  2464 

 

Fiona Hyslop: I absolutely am. HMIE’s 
independence is a strength of our education 
system. HMIE should not be afraid to criticise 
ministers, the Government, local authorities or 
anyone else, if it has a concern about education in 
Scotland. HMIE is Government sponsored, but its 
ability to be critical must be part of its function. 
Members of this Government and the previous 
one will attest to the number of HMIE reports that 
are critical of Government, as they should be. I 
have no hesitation in saying that there will be no 
conflict of interest in that regard. 

Elizabeth Smith: The educational benefit is 
paramount, but other matters must be considered, 
such as social and economic issues and viability, 
particularly in the most remote rural communities. 
In such communities, is it possible to strike a good 
balance between all factors and not to put, for 
example, economic benefit ahead of educational 
benefit? 

Fiona Hyslop: Will you give an example of what 
you mean? 

Elizabeth Smith: Let us suppose that 
consideration is being given to the future of a very 
small school in Wester Ross or the islands. It 
would not be easy for children to go elsewhere, 
and there is deep concern to ensure that not just 
children but the whole community has a locus. Will 
educational benefit still be top of the list of 
considerations, or will other factors dominate? 

Fiona Hyslop: In my experience of visiting 
schools as a minister, there tends to be far 
stronger community involvement in rural schools, 
particularly when they are remote. The culture and 
ethos are different and the relationship with the 
community is different. We would like all schools in 
Scotland to have such a culture, in which parents 
and the community get involved in children’s 
education and children are offered experiences 
that they might not get from teachers. 

Local authorities tend not to propose the closure 
of remote rural schools—Colin Reeves might 
comment, because he has been involved in such 
matters far longer than I have been. There tends 
to be more angst about semi-rural schools in small 
villages that are near conurbations. I know of 
areas of contention in that regard. 

Proposals should reflect the value that the 
community places on the school. When we 
launched the bill, at Dalwhinnie primary school, I 
was struck by how many of the pupils’ parents 
work on local estates. Gamekeepers told us that if 
there was no school, local employers would have 
difficulty recruiting. It is clear that the continued 
existence of schools in a number of areas is 
closely tied up with recruitment and economic 
benefit. 

There has been criticism of the bill’s focus on 
rural schools, but the reason for our approach is 
that we value sustainable rural communities. In 
fragile rural communities not just educational and 
social provision but the financial sustainability of 
the whole community can be at stake. There have 
been too many examples of the effect on 
communities when a school closes, people move 
away and jobs go. The Government wants viable 
communities. Your example cut to the chase and 
demonstrated the need for the bill. 

Elizabeth Smith: I agree with you entirely. I just 
think that it is difficult to separate educational 
benefits from some of the others because they are 
all linked to the sustainability of the community as 
a unit. 

Fiona Hyslop: If the financial situation trumped 
educational benefit, we would be attacked for that 
as well. We are involved in education and that 
should take primacy in considering any education 
policy. 

10:45 
Christina McKelvie (Central Scotland) (SNP): 

Let me turn your attention to the consultation 
report on the education authority’s proposal, which 
is covered in sections 9 to 11. The original 
proposal was for a 28-day period but, when the bill 
team gave evidence on 6 May, they said that the 
proposal for three weeks arose from discussions 
with stakeholders. The Association of Directors of 
Education in Scotland and the Scottish rural 
schools network felt that the three-week period 
allowed for further representations. 

Fiona Hyslop: There are a number of time 
periods within the process. Which three-week 
period are you referring to? 

Christina McKelvie: It is the one following the 
end of the consultation period when the report has 
been put together. 

Fiona Hyslop: Do you mean the one between 
the end of the consultation and the council’s 
decision? 

Christina McKelvie: Yes. That is when HMIE’s 
report would come into play as well. Some people 
say that it is a period for further representations 
but others say that it should be only for getting the 
report together and coming to the final decision, 
not for further representations. Is there a need for 
the bill or guidance to be more explicit about what 
that three-week period is for? 

Fiona Hyslop: It would be used by the council 
to put together the consultation report, which has 
to be published, and then there would be a period 
for decision. I assume that parents could make 
representations to their local councillors—and 
anybody else—right up until the decision was 
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made. Not only education officers but members of 
the council’s education committee would be 
involved in the process. However, a council has 
many other councillors who may not be directly 
involved in the process but who are democratically 
accountable. The new single transferable vote 
system means that there are more of them. That 
must be of some benefit in that, unless all three of 
the councillors in a multimember ward were on the 
council’s education committee, it prevents the 
situation that frustrates some parents whose local 
councillor sits on that committee and therefore 
cannot prejudge its decision. One advantage of 
proportional representation in local government is 
that it allows parents a bit more choice and access 
to a councillor who is not tied up in the education 
committee and therefore can hear democratic 
representations. 

Christina McKelvie: Should best practice on 
that be written into guidance? 

Fiona Hyslop: It can and should be, but there is 
a balance to be struck. Some local authorities 
carry out consultations very well and effectively, 
but we know from experience in the previous 
session’s Education Committee that others do not. 
The idea of the bill is to raise the bar for 
everybody, but I do not want to assume that all 
local authorities need everything spelled out in 
guidance or they will not do it. That would be to do 
them a disservice.  

We have to strike a balance on the matter; I do 
not want us to teach our grannies to suck eggs. As 
long as we put safeguards in throughout the 
system and ensure that as much information as 
possible is up front, we should have less difficulty 
in applying common sense and best practice 
thereafter. If any difficulties arise, there is always a 
way of resolving them. We do not need to have 
centralised guidance and bills for every single 
thing that we do. Local authorities are perfectly 
capable of running consultations themselves. 

Christina McKelvie: One local authority 
suggested that there should be a clear cut-off. 
What are your thoughts on that? 

Fiona Hyslop: Do you mean a clear cut-off for 
engagement? 

Christina McKelvie: Yes. 

Fiona Hyslop: If a local authority is writing a 
report, it cannot take evidence right up until the 
end. It is clear when in the process the authority 
can start drafting the report. If all incorrect 
information or any other issue has been flushed 
out right at the beginning of the process, there 
should be no need for anything new to come out at 
the end of it. I will re-examine the evidence that 
you received on that to determine whether we can 
clarify the matter. It might come out in the 
committee’s report or our response to it. 

Aileen Campbell: Following on from Christina 
McKelvie’s point, I note that HMIE said last week 
that the implication of having the period for further 
representations is that the inspectorate will have to 
“end-load” its report—although it has to submit it at 
some point. The need to be copied into the further 
representations that are made has to be 
considered. Are there any tensions there, with 
HMIE potentially missing out on getting some of 
the further representations because it must submit 
its report at some point? 

Fiona Hyslop: Councils have to make their 
decisions, and the consultation report has to be 
published. The information that comes through 
during the process is important. There is the 
original proposal paper that is produced under the 
process, which will be good and comprehensive; 
there is the opportunity to make any corrections; 
there is the public meeting; representation can be 
made about cases; and the HMIE report is written 
following the public meeting and after all the other 
evidence has been heard. Then, there is the new 
development—the publication of a consultation 
report. That means quite a bit of accountability. 
Local authorities will have to indicate what they 
have drawn from the consultation, saying what 
they agree and disagree with. That is the bit that is 
missing now, and that is where many parents’ 
frustration lies—when cases are made, they are 
not responded to. People might not like the 
response, but at least they will get a response, in 
the form of the consultation report.  

People might still have concerns about some 
things in the consultation report, once it is 
published. There is a period of three weeks in 
which to make representations, and at least the 
published documentation is available before the 
council’s decision, which follows after those three 
weeks. Councils have cycles of meetings, with a 
clear pattern and programme, and time is needed 
to allow a council the opportunity to make its 
decision. That also allows a period for the 
democratic lobbying that will undoubtedly take 
place if there is an issue of contention, but there 
has to be a cut-off at the point where what is 
published is available in evidence. However, far 
more information will be available up front, in the 
proposal paper and, for the first time, in the 
consultation report. The period for further 
consideration should not necessarily mean getting 
bogged down in factual debates about information, 
which will have been addressed earlier on. 

Kenneth Gibson (Cunninghame North) (SNP): 
At the very beginning of the evidence session, you 
said that the bill would effectively create a 
presumption against the closure of rural schools. 
Sections 12 to 14 of the bill discuss “special 
regard” being had to “any viable alternative” to 
closure, 
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“the likely effect on the local community” 

and the effect of different travel arrangements on 
pupils going to an alternative school. You made 
some important points about sustainability, the 
need to recruit and so on, particularly in the most 
fragile areas of rural Scotland.  

The response in evidence has been mixed with 
regard to that approach. ADES agrees with you, 
saying that it is right that the bill considers factors 
around rural schools. However, the EIS stated that 
it was “invidious” to differentiate between rural and 
urban schools. Last week, David Drever of the EIS 
said: 

“We advocate an approach that involves considering 
cases on a school-by-school basis … we do not believe 
that there should be a separation between how rural 
schools are treated and how urban and non-rural schools 
are treated.”—[Official Report, Education, Lifelong Learning 
and Culture Committee, 27 May 2009; c 2440.] 

You have touched on the issue of fragile schools 
on islands such as Eriskay, Bressay and Gigha, 
but is there any comparative evidence on the 
relative impact of school closures on rural areas, 
as opposed to deprived communities, for 
example? 

Fiona Hyslop: There were a number of points in 
there. The proposal gives effect to a presumption 
against the closure of rural schools, and it sets out 
what councils must consider. It makes a decision 
to close a rural school one of last resort. 
Questions have been asked about the legislative 
presumption against the closure of rural schools, 
and we have considered the point carefully. If 
there were simply a provision with a presumption 
against the closure of rural schools, we would 
probably end up in the courts all the time on the 
interpretation of what that meant and what the 
presumption was. Setting out what must be gone 
through to deliver that presumption in practice is 
far better. 

From the comments of Kenneth Gibson and Liz 
Smith, it is clear that the different experience of 
rural communities—especially the financial and 
community aspects of that—must be recognised. 
However, the bill improves the situation for all 
schools, whether urban or rural, by improving the 
whole consultation process. In areas of urban 
deprivation, where a school may be the only public 
building in the community, it is possible for the 
issue to be addressed in the reports that are 
produced; parents may also raise it during the 
process. 

I will not apologise for the differentiation that has 
been made. We want to improve the process for 
everyone, but not every case should be handled in 
the same way when it comes to the factors to 
which authorities must have regard. In 
transportation, the issue is not whether children 
will have to travel 1 mile or 2 miles—in many 

cases, they will have to travel 5 miles, 10 miles or 
further. Interestingly, under some previous school 
closure proposals, the cost to councils of 
transporting youngsters elsewhere on a daily basis 
was equivalent to a significant part of the saving 
that was envisaged from closing the school. Rural 
communities are affected by particular transport 
issues that are not the same as the safety issues 
that affect urban schools. 

The transport issues that arose in relation to 
urban school closure proposals that have been 
referred to me tended to relate to safety. Those 
issues are already highlighted in HMIE reports—
certainly in the limited number of reports that I see. 
Everyone thinks that HMIE reflects only on crude 
educational attainment, but sometimes its reports 
refer to safety issues. It is as basic as ensuring 
that the distance that children must walk to get to 
school is as the council says. Such issues will 
continue to be raised, and it will still be possible to 
make a strong case. 

I do not think that I have answered all of your 
questions. 

Kenneth Gibson: I asked whether there was 
any comparative evidence on the relative impact 
of urban and rural school closures. Over the past 
few weeks, many people have given opinions, but 
those have not necessarily been backed up with 
empirical evidence. I agree with much that you 
say, but there is clearly overlap. The impact of 
closing a school in a deprived urban area could be 
higher than that of school closures in some rural 
areas. Not all rural school closures are 
catastrophic for the communities concerned. 
Having to travel 2 miles as a result of an urban 
school closure can be difficult for children if there 
is no adequate transport route or if there is heavy 
traffic in the morning. Surely the EIS makes a 
good point when it says that proposals should be 
considered on a school-by-school basis and that 
the criteria that the bill applies specifically to rural 
communities should relate to all communities. 

Fiona Hyslop: I do not have the evidence to 
hand, but there have been a number of reports on 
the sustainability of rural communities. We have 
evidence from a number of areas of the closure of 
rural schools resulting in economic problems for 
the communities concerned. We will seek to 
provide some of that to the committee, so that it 
can be considered as part of the process. To say 
that no one can have something unless everyone 
can have it is not the best way of approaching 
legislation, if we can improve the situation for 
everyone. We can recognise that Scotland is a 
country with a large rural dimension to policy 
making or we can take a one-size-fits-all 
approach. One potential problem that we face—
not just in education but in other areas—is the 
outlook that being fair to everyone and treating 
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everyone equally is more important than being 
responsive to the needs of different communities. 
That is a difficult judgment for politicians of any 
Government or party. 

We decided on balance that we should ensure 
that particular regard is given to rural areas. 
Initially, we looked at measures only for rural 
schools. However, precisely because we have 
considered and reflected on the sort of point that 
you made, we introduced a bill that improves the 
situation for everybody. It just so happens that 
particular regard is taken of rural schools. The 
purpose of the bill is to improve things for 
everybody.  

11:00 
Kenneth Gibson: In my constituency, there are 

38 primary schools. Some of those are on islands 
and others are on the rural mainland, and some of 
them are in deprived communities and others are 
in prosperous communities. Where is the dividing 
line drawn? Which are covered by the three 
considerations and which are not? 

I envisage the situation where one school is 
covered by the proposals but another school that 
is only 2 or 3 miles up the road is not. I am trying 
to tease out the issue to see how we can ensure 
that we do not throw the baby out with the 
bathwater. We need to ensure that the bill 
improves conditions for everybody. What happens 
if a school feels that it is not getting the same level 
of consideration that other schools are getting? 

Fiona Hyslop: That exists already under the 
current legislation. Representations have been 
made on the arbitrary nature of the current 
legislation and guidance. For example, the only 
closure proposals that are referred to me at 
present are those where the alternative schools 
are 5 or 10 miles away. That can be considered to 
be arbitrary—indeed, even more arbitrary than 
what is proposed. In fact, the system that we are 
proposing will provide more equity in the system. 

Concern has been expressed about our 
definition of a rural school. We propose using the 
Scottish Government urban rural classification. 
Early in the process, I set out in answer to 
parliamentary questions the classification, which is 
accessible rural, remote rural and very remote 
rural. We are being explicit about the definition. 
The classification is in place and schools are 
defined in that way at the moment. Indeed, some 
schools that are in close connection to cities are 
considered as rural schools. 

Kenneth Gibson: In recent weeks, a number of 
witnesses, particularly from local authorities, have 
claimed anecdotally that small and rural schools 
do not perform as well as other schools. However, 
no one was able to provide any hard evidence that 

attending a rural school causes difficulties for the 
children involved, in terms of either overall 
academic attainment or socialisation. You touched 
on that subject earlier. Is there any evidence that 
children who attend small rural schools do any 
worse in that regard than children who attend 
urban schools do? 

Fiona Hyslop: There is no evidence that 
children who attend rural schools perform 
relatively poorly compared with those who attend 
urban schools. As I said in my previous answers, if 
anything the situation is the reverse. There are 
grounds for considering what we think of as 
important in the educational experience of children 
in respect of class size. We will not move on to 
discuss that subject—I think that we have done 10 
hours on it already—but the point is made. 

I have heard the education officials who argue 
that children at rural schools do not receive as 
good an education as those in urban schools also 
say that children at double-stream schools have a 
better educational experience than those at single-
stream schools. That is totally contestable, but it is 
an example of the thinking that goes into the 
consideration of issues such as class size. We 
should also reflect on that. It is perhaps a bit 
controversial to say that, but there you go. 

The Convener: I am sure that we will return to 
the issue of class size at some point, but not 
today. 

Fiona Hyslop: I was appealing to you to think 
only about the issue of single and double stream. 

The Convener: But not class size—or not 
today. 

Margaret Smith (Edinburgh West) (LD): I will 
not return to class sizes, but I want to pursue the 
point that Kenneth Gibson raised. As the cabinet 
secretary knows, my constituency includes semi-
rural schools and urban deprived schools. 

We all accept what you say about the fragility of 
rural communities and the importance of rural 
schools. None of us would want anything to 
diminish the presumption that you want to create 
in relation to rural schools. However, do you 
accept that extending the three criteria would not 
diminish the case that rural schools would be able 
to make but that there are other sets of 
circumstances—whether they involve urban 
deprived communities or semi-rural communities 
on the fringes of cities and towns—in which viable 
alternatives, transport and community impact 
should all be taken into account? More often than 
not, rural schools will be able to make a case very 
much on the basis of those three criteria, but there 
will be certain circumstances in which other 
schools will be able to make that case as well. 
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Fiona Hyslop: Even now, it is unusual for a 
proposal from a local authority not to address 
wider community issues. My problem with it is 
when it becomes public at a public meeting and 
way down the line; that is the point that Christina 
McKelvie was making. We will certainly be able to 
upfront a lot of that information. 

I acknowledge that some of the most difficult 
arguments tend to concern what we would call 
accessible rural. The experience of Midlothian led 
me to see that we need to improve the proposal. It 
is not far from Edinburgh, and many of the jobs 
were not necessarily in the villages that were 
affected—people travelled to work in places such 
as Edinburgh, Dalkeith and Penicuik. However, 
although there was a community and social 
dimension in relation to the schools, the economic 
impact would not have been as serious as it would 
have been in the remote, rural and island 
communities that we have discussed. 

There is also the issue of transport, and of 
having to travel further because of nursery or 
employment. We should reflect on climate change 
issues. We have developed a school system in 
which we have accessible primaries in each 
community. I hate to say, “Children can walk to 
school”—Ken Macintosh has experience of 
walking buses—but the point of having schools in 
local communities relates to car ownership. We 
have a situation in which people have cars, and 
we perhaps want them to use those cars less. 

Transport issues would be a key consideration—
in fact, they are already considered in the areas 
that you mentioned. In technical terms, under the 
urban-rural classification, semi-rural is remote 
rural. I checked and in Edinburgh, for example, 
Ratho would be considered accessible rural—
knowing the community as you do, you know that 
that is for good reason. 

Margaret Smith: Although there is a certain 
reassurance in what you have said, it shows the 
importance of those three criteria, no matter which 
school we are considering. Transport is an 
important issue, no matter which school is under 
consideration. I am very confident that rural 
schools would use those three criteria to make a 
strong case. However, my point is that in certain 
circumstances, other schools would be able to 
make a case based on those three criteria, and 
that if the criteria were set out, councils would 
know categorically that they would have to 
consider those three important issues. Leaving it 
to a council to decide whether to consider those 
issues introduces the arbitrariness that you have 
commented on in the existing system. We want to 
get that out of the existing system so that people 
feel that they are getting a fair crack at this. 

Fiona Hyslop: I think that that is unnecessary 
and that it would diminish the responsibility on 

councils, and the rigour with which they must 
consider the “have regard” before they even put 
together a proposal. You are arguing that those 
issues should be argued as part of proposals and 
consultations. The “have regard” reflects what 
happens not only during the process, but prior 
even to the proposal paper. That is the critical 
difference. That is how we ensure that councils 
consider those issues even before they come to a 
proposal paper. 

Everybody can still raise issues during the 
consultation. If issues are raised about a proposal 
to close a semi-rural school, the council is required 
to respond to those issues in the consultation 
report. Therefore, the consultation report already 
provides a safeguard. That picks up Kenneth 
Gibson’s point about the need for each school to 
be considered on its merits, as the EIS argued for. 
That is exactly what will happen with the 
responses in the consultation report. 

Perhaps I ought to clarify my reference to 
walking buses. In a previous incarnation, I was a 
member of the Education Committee when it 
considered such matters, of which I know Ken 
Macintosh has some experience. 

Ken Macintosh (Eastwood) (Lab): The cabinet 
secretary alluded in her opening remarks to 
concerns that witnesses have expressed about the 
new powers of call-in. Clearly, there is some 
anxiety over the lack of clarity about what criteria 
will apply in deciding whether a proposal should 
be called in. Do you intend to publish guidance to 
specify those criteria more precisely? Can you 
give us an example of what would be considered a 
“material consideration”? 

Fiona Hyslop: The decision on call-in will rest 
on whether the processes under the bill have been 
carried out. That position is not too dissimilar from 
that of my current powers to issue guidance—
guidance was issued initially by Peter Peacock in 
2004 and was reissued by me after we came into 
government—in that we will not be able to second-
guess decisions. I do not expect to second-guess 
the merits of a decision; I will be able to take a 
view or have an opinion only on whether the 
processes have been followed effectively. Clearly, 
the bill will result in there being far more specified 
processes than ever before and, from the 
evidence that the committee has received, 
everyone recognises that as a good thing. That 
position will not necessarily change. 

On whether further guidance needs to be 
issued, I think that the bill sets out quite clearly 
what proposals can be called in by ministers. 
Section 17 includes four provisions about what will 
be required; I think that those provisions are fairly 
specific. Bear it in mind that, if a proposal that has 
been called in is refused consent because 
processes have not been followed, it will always 
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be open to the council—as is the case currently—
to take the matter to judicial review. Therefore, the 
basis on which a proposal is called in and the 
decision that is made on such a proposal must be 
robust. We think that the provisions are fairly well 
set out in the bill. We anticipate that there will be 
fewer call-ins, although in the early stages there 
might be some testing as to what proposals can 
be called in. However, we think that the provisions 
in the bill are very tight. 

Sorry, what was your other question on that? 

Ken Macintosh: I agree that the grounds are 
laid out in the bill, but some witnesses have 
expressed anxiety that they are not clear enough. 
They focused on the term “material consideration”, 
which certainly seems open to interpretation. It 
sounds as if you do not intend to publish guidance, 
so can you give us an example—this is what I 
asked earlier—of what might constitute a “material 
consideration”? 

Fiona Hyslop: That might be that the local 
authority has clearly not followed the process of 
considering the criteria for rural schools where 
they apply, or that it has not followed the other 
processes that are set out. For example, the 
authority might have failed to produce a proposal 
paper or its consultation report might not have 
responded to issues that were raised. We will be 
able to look only at the process. 

Ken Macintosh: That is fine. It is clear that the 
intention—I had understood that the power of call-
in would parallel that of the planning system—is 
that proposals can be called in if the process is not 
followed. That is spelled out in section 17(2)(a). 
However, in addition to that provision about a local 
authority’s failure to follow the process, section 
17(2)(b) makes specific reference to a failure 
“to take proper account of a material consideration”. 

Therefore, as well as those issues of process, the 
bill seems to include this extra catch-all provision 
that allows proposals to be called in where the 
local authority has not taken account of a material 
consideration. What, may I ask, is a “material 
consideration”? 

11:15 
Colin Reeves (Scottish Government Schools 

Directorate): I can remember one case that was 
referred to ministers—I will not specify which 
case—in which the alternative school that was 
being suggested was some distance away and 
required the pupils to be driven up over a relatively 
high pass. One of the considerations was the 
number of occasions during the winter when bad 
weather would prevent pupils from travelling to the 
alternative school. If that issue had been raised 
during the consultation processes and the 

authority had ignored, as it were, what the 
consultees had considered was a material factor—
the number of times when the pass between the 
school to be closed and the alternative would be 
shut, so that the children could not get to school—
that might be an example of failing to take proper 
account of a material consideration. 

Fiona Hyslop: The decision on call-in is 
primarily about process, but it will also be about a 
material consideration in the content of the 
proposal paper and whether, for example, the 
initial proposal paper was adequate and covered 
issues such as snow and high passes, because in 
those circumstances the distance between the two 
schools might be short. That is a good example. 

The decision would be open to judicial review, 
so we would have to look at the matter case by 
case. We must be careful that we do not speculate 
on hypothetical scenarios and that we do not draft 
the provision too broadly, because we do not want 
all cases to be referred to ministers. A balance 
must be struck. We consulted stakeholders, 
including the Scottish rural schools network and 
councils, and asked whether the proposed 
approach would be an appropriate compromise 
between the extremes of an external quango 
appeal body, for which some people have argued, 
and which exists in England, or every proposal 
coming to ministers. The buck has to stop 
somewhere in the process and ministers must still 
have some role. 

We do not want to second-guess the judgments 
and interfere with the democratic accountability of 
local authorities in making such decisions, and I 
think that we have come up with a proposal that 
meets everybody’s needs. You are right that a 
definition must be in the bill, but the problem in 
defining what would be included is that you would 
either broaden the number of referrals or specify a 
tick-box list of what would be called in. 

A material consideration is factual content that 
clearly and obviously should have been made 
available at the start of the process. We need to 
check whether the current legislation covers 
material content; I think that it must do, given Colin 
Reeves’s reference to material consideration. In 
my experience as a minister, most of the referrals 
that have come to me because some difficulty has 
arisen have been about not the material content, 
but the process. 

Ken Macintosh: Will the minister expand on 
HMIE’s specific role in the event of a call-in? 
Elizabeth Smith referred to the matter previously. 

Fiona Hyslop: In practice, HMIE would probably 
have less of a role than it currently has, because 
the work on the individual school would have been 
done at the start of the process. HMIE would have 
a role only if I had queries about the content of the 
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original report and sought clarification; I do not 
think that it would have a role in the call-in 
process. I gather that that is one of the areas of 
concern for witnesses from whom the committee 
has heard. 

Ken Macintosh: My understanding is that at the 
moment, in the event of a referral, you would—I 
think in all cases, but perhaps only in almost all 
cases—ask HMIE to look at the matter and to give 
you its opinion. Would you do the same in the call-
in process that is outlined in the bill? 

Fiona Hyslop: I do not think that I would need 
to, because of the original report. 

Ken Macintosh: If you asked HMIE for its 
opinion in the event of a call-in, would it apply the 
same specific criteria that are laid out in section 8 
or would you ask it to look at the proposal with a 
different set of criteria in mind? 

Fiona Hyslop: I would expect it to consider the 
matter on the same basis as is set out in the bill. 
The committee has identified an important issue, 
and it is vital that I have the opportunity to provide 
clarification and offer reassurance that there would 
not be a two-tier approach to the role of HMIE. 
Some of your witnesses have expressed concern 
on that point. 

Ken Macintosh: I could be wrong about this, 
but I think that one difference would be that at the 
early stage, the HMIE report would not end in a 
conclusion; rather, there would be a report on 
educational benefits, which would leave those who 
were considering the report to make a decision. I 
would have thought that, in the event of a call-in, 
the advice to ministers would lead to a 
conclusion—in other words, it would be said at the 
end of the process, “We advise you to turn this 
down” or “We advise you to accept this.” Is that 
the case? 

Fiona Hyslop: Again, I might ask Colin Reeves 
to reflect on that. In the current system and the 
reports that I receive, information is provided and 
educational benefits are evaluated. I do not think 
that I receive anything that advises me to overturn 
or agree to a decision. From correspondence that I 
have received from MSPs, they seem to think that 
that happens under the current system, but it does 
not. 

Ken Macintosh: I seek reassurance. I think that 
best practice at the moment is that you publish 
your advice afterwards. Will you undertake to 
continue to do so? 

Fiona Hyslop: Yes. That is important. When a 
controversial decision has been taken and it is 
clear that there were problems when the council 
embarked on the consultation process, the wisest 
thing to do is to consider the judgments and letters 
that have been published in order to learn from 

them and improve best practice. Several members 
have raised that issue. 

Ken Macintosh: There are two timescale 
issues. Councils have a duty to notify ministers of 
a decision within a day of making it. On the other 
hand, there is no time limit on ministerial decisions 
on call-ins. Are those approaches appropriate? 
Councils have expressed concern that a day may 
not be enough time to notify ministers of a 
decision and that they may inadvertently fall foul of 
the provision. 

Fiona Hyslop: They have three weeks to make 
a decision. There is the period from the end of the 
consultation while the consultation report— 

Ken Macintosh: Section 15(2)(a) states that the 
education authority must 
“notify the Scottish Ministers of that decision no later than 
the end of the next working day after making it”. 

When it gave evidence to the committee, the City 
of Edinburgh Council said that it was a little 
concerned about that. 

Fiona Hyslop: It is simply a matter of sending 
an e-mail. That is what that means. 

Ken Macintosh: I am not saying that that is 
impossible; I am simply saying— 

Fiona Hyslop: It is not about a letter. Any 
decision will be made in public in the council. In 
the case of the City of Edinburgh Council, for 
example, a decision will be in the Evening News 
either the next day or on the day that it is made. 
The provision deals with the communication 
process; it is simply about sending a message. If 
that is an issue, we can certainly consider it. 
Obviously, there can be follow-up if further 
information is required. It should be remembered 
that all the information—the initial proposal and 
the consultation report—will be available. The 
council will already have done all the work. 

Issues might have arisen as a result of councils 
reflecting on the current process. Obviously, if 
there is a referral in that process, councils must 
put together and send lots of information. 
However, all the information that a council will 
need to send will already have been published. 
The only thing that must be added is the decision 
by the relevant council committee. I see where the 
councils are coming from, and we will think about 
the matter, but the provision simply deals with the 
time for notifying a decision, which will be public 
anyway. 

Ken Macintosh: There is a specific timescale 
for that, but there is no timescale for ministerial 
decisions. 

Fiona Hyslop: No. Officials can tell us about the 
current system, in which they have to pull together 
the relevant information. If there is a referral, the 

282



2477  3 JUNE 2009  2478 

 

council must send all the information to them in 
the first place. Local authorities decide whether 
there needs to be a referral under the current law. 
Obviously, we then have to commission an HMIE 
report, which is a time-sensitive issue for us, and 
officials have to go through everything. Papers 
must be gathered and so on. Under the new 
system, the councils will have done all the work, 
including all the paperwork, that has to go forward 
in notifying us of a decision in the first place. The 
council will send the proposal paper and the 
consultation report to us. That work will have been 
done. A time-and-motion study would show that 
the call-in timescale will be shorter under the new 
system than it currently is. 

When I receive the reports, I respond as quickly 
as I possibly can because I know how sensitive 
these issues are. However, by and large, when I 
receive the papers for each school—which can be 
fairly thick, with all the representation, et cetera—I 
make a point of going through every one of them. 
The clarity and transparency in the process is in 
the fact that I will be looking at the same 
information that everybody else has and that it is 
up front and documented in a way that, previously, 
it was not. There is an equity about the system. 

I do not know whether we have reflected on the 
timescale in the bill. I do not want to say that it will 
be done by X because if one case is not 
completed by X that would be a problem. 
However, the timescale will be much shorter than 
under— 

Ken Macintosh: I appreciate that the move is 
being made for various reasons. The contrast is 
with the specific and quite constrained timescales 
that are set out in the bill. There are a number of 
very short periods, and questions have been 
raised about whether the periods are long enough. 
It is interesting that there are a lot of specific and 
short timescales, but that the last one is totally 
open ended. There is an interesting contrast 
between what is expected of the Executive and 
what is expected of councils or others who are 
involved. 

Fiona Hyslop: We have not done it before, so 
we do not know how long it will take—that is the 
issue. When a council makes a decision, a lot of 
the work will have been produced in the original 
proposal paper and the consultation report. 

The timescale extends the period up to the 
council’s decision to about 12 to 15 weeks from 
the start to the end. Consumer Focus Scotland 
wants the period to be longer; other people want it 
to be shorter. The process must be manageable, 
as we do not want it to hang over schools for any 
length of time. I think that you have heard 
concerns that, when ministers get the papers, they 
will sit on them and the process will take a long 
time. That certainly has not been our practice and 

would not be under the bill. The issue is how long 
our assessment will take, but it will be an 
assessment of process issues—it will not be 
second-guessing. We will not have to wait for 
documentation either from HMIE or from others to 
make that assessment, so the period will be 
shorter than currently is the case. We would not 
want to prolong the process, as it is already 
reasonably long. 

Lynn Henni: We are talking about only a 
handful of cases that are likely to be called in. If 
they are called in, it will be because there have 
been allegations of serious deficiencies in the 
system. 

Ken Macintosh: Did you say 100 or a handful? 

Lynn Henni: A handful. [Laughter.] 

Fiona Hyslop: I think that I will hedge my bets. 

Lynn Henni: As the cabinet secretary said 
earlier, quoting one of the councils, it is very much 
in local authorities’ hands to avoid the situation, so 
we anticipate only a small number of such cases. 
When a proposal is called in, that will be done 
because there has been an allegation of serious 
deficiencies, which will need to be investigated 
thoroughly. The parents and other people who are 
affected by the delays would probably still rather 
have the matter investigated thoroughly and not 
have some ticking clock over ministers when there 
has been an allegation of a serious problem that 
needs to be addressed. 

Fiona Hyslop: That is the parents’ point of view. 
I think that councils would want as quick a 
resolution of the matter as possible after they have 
made their judgment. The issue is how to balance 
the different interests, but there should be an 
expectation that there will be a rapid response 
when that is at all possible. 

Ken Macintosh: Thanks very much, minister. I 
have two other questions, but they are not about 
call-in. 

The Convener: We will maybe come back to 
them at the end. I hope that they will be brief. 

Margaret Smith: I have a question on finance. 
We have heard about the new role for HMIE. The 
extra costs for HMIE are estimated at £73,000 and 
the overall cost of the bill is estimated at £134,000. 
We have heard differing opinions on whether that 
figure is robust. Are you happy that the figures are 
robust? I would not like the bill to fall for the lack of 
a financial resolution. The Convention of Scottish 
Local Authorities and other organisations have 
worked on the figures and say that they are happy 
with them, but councils such as Aberdeenshire 
Council have queried them—they have queried 
the HMIE figure in particular, given that HMIE will 
take on a new expanded role. Can you reassure 
us that they are reasonable figures? 
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Fiona Hyslop: I understand that only one such 
response has been received, from Aberdeenshire 
Council, which you were referring to. It questioned 
the assumptions and estimates. The Parliament’s 
chamber office has concurred with our view that 
because the costs will be £134,000, no financial 
resolution is required for the bill. 

11:30 
Since our very first consideration of costs, we 

have worked with ADES, COSLA and HMIE. I 
think I referred to section 8 and the role of HMIE: 
as part of our preparation for the bill we have 
worked out, with HMIE, what its costs would be. 
Our proposals on costs can therefore certainly be 
supported. 

Margaret Smith: We both know the situation 
with City of Edinburgh Council, which has raised 
concerns about the impact on councils that are 
currently undergoing consultations. What is your 
advice to councils that are undergoing 
consultations on school closures, or that are about 
to embark on them, bearing in mind the likely 
timescale for the bill? 

Fiona Hyslop: I recently had a meeting with the 
City of Edinburgh Council. Any consultations 
should follow examples of best practice. A number 
of local authorities have said that the sensible 
thing to do is to follow the best practice that is 
already in the bill. 

Paragraph 3 of schedule 3 of the bill is entitled 
“Transitional, transitory and saving provision”. 

We wanted the bill to be specific so that everyone 
who would go through the process would know 
exactly where they stand. The schedule is quite 
technical and we have put a lot of thought into it. 
We have wondered whether we can minimise the 
process, because we do not want the bill to get in 
the way during people’s considerations, and we do 
not want different parties to be able to use the bill 
to cause problems. 

If the bill is passed, councils will immediately be 
able to start consulting under the new rules. 
However, consultations that were in progress 
under the old rules will also be able to continue. 
Any consultations under the old system would 
have to be concluded, by a council decision, 
before commencement of the bill, which would be 
expected to be four or five months after the bill 
was passed. Several months would therefore be 
available to allow processes to be completed, and 
there would be plenty of advance warning about 
the bill’s intentions. 

Decisions that are made prior to commencement 
will be treated under the previous rules. Therefore, 
if referable, they would come to ministers. 
Consultations that are started after the passing of 

the bill, and which will be carried out under the 
new system, will be subject to the new rules. 
Therefore, a closure decision would be open to 
call-in. 

There will be key dates during the passage of 
the bill. Stage 3 will be when the bill is passed, but 
there will also be the commencement date, so 
there could be a limbo period in between. We 
acknowledge that that is in nobody’s interests, 
neither parents nor schools. In order to ensure 
clarity and exactness, we have included provisions 
in the bill on how things will work. Any council—
City of Edinburgh Council or any other—will be 
able to get advice. 

We cannot presume that the committee will 
support the bill at stage 1 or that Parliament will 
support it at stage 3, but we can certainly let 
councils see the proposals up front. That is why 
we have put the provisions for transition in 
paragraph 3 of schedule 3. People will not have to 
wait until further down the line to see the 
provisions. They are quite technical, and we are 
more than happy to speak to any local authority 
that has any concerns about embarking on any 
measures. 

Margaret Smith: But the overarching 
consideration is best practice. 

Fiona Hyslop: Yes. Some local authorities do 
not have experience of these issues, but others 
do. If the effort is put in, people can have 
confidence in decisions—and that will be better for 
local authorities than their having to face the 
heartache and grief of concerned people. The 
rationale behind the bill is that extreme positions 
can be taken, so we have to be satisfied that there 
is a proper process. 

The Convener: I believe that Mr Fraser has 
some questions on money. 

Murdo Fraser (Mid Scotland and Fife) (Con): I 
want to ask a couple of questions about the 
financial background to school closures, which will 
become increasingly relevant due to the likely 
severe pressure on council budgets in coming 
years. In the past, councils have often argued for 
school closures on financial grounds more than on 
educational grounds. 

The committee heard conflicting evidence on the 
question of the cost of having schools running 
severely under capacity. The Scottish Parent 
Teacher Council argued that there is a substantial 
cost to having schools operate below capacity, 
which causes a disbenefit to pupils in other 
schools, because it costs money that could be 
spent elsewhere. However, Professor Neil Kay’s 
evidence robustly contradicted that. He argued 
that having schools running below capacity had a 
low cost. What is the Scottish Government’s 
position? 
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Fiona Hyslop: We recognise that there is 
debate. Those of us who have been involved in 
this for a long time are aware of the various views 
that people have taken. Some years ago, there 
was an assumption that any school closure would 
deliver an automatic saving and that there were no 
costs to school closures, but that is not the case; 
there are costs to school closures, not least in 
respect of transport. The SRSN and others have 
carried out good work that has helped the 
Government and councils to understand the pure 
economics of the situation, which is why it is 
interesting to consider the arguments of Neil Kay, 
who is an economist. 

Salaries make up most of any schools budget. 
Do redundancies make up part of the savings 
when a school is closed? Can you think of a time 
when a council has closed a school and made a 
member of staff redundant? I am not aware that 
that has ever happened, but if you know of such a 
case, please bring it to my attention.  

The savings that are sought, therefore, come not 
from staff savings but from capital factors relating 
to school buildings, which would be offset against 
transport costs and so on. Obviously, we are in 
difficult times with the recession and so on, which 
has implications for capital receipts from the sale 
of school premises and for housing on the sites of 
the schools. 

We must recognise that there is a debate and 
that valid arguments have been made on both 
sides. However, with regard to the bill, the 
finances that we are bringing forward are about 
additional costs. Potential savings are matters for 
individual councils. This bill provides no further 
restrictions or additional burdens. However, any 
local authority has to balance its estate and 
consider issues on those terms. Part of the issue 
involves the quality of the buildings and whether a 
rationalisation of the estate will provide the council 
with income. 

We are currently working with COSLA on a 
schools estate strategy. Murdo Fraser referred to 
best value and capacity, which Audit Scotland has 
addressed, to an extent. It recommended that we 
should produce a schools estate strategy that 
takes us beyond the short term. 

Murdo Fraser: You mentioned that there has, 
on occasion, been in councils a lack of 
understanding of the impact that a school’s 
closure would have on the council’s budget. I, too, 
have seen examples of that. That lack is partly 
because of the fairly complex mechanism by 
which the Scottish Government provides grant to 
councils, which takes into account the size of 
schools in rural areas. 

What stage has the Government reached in its 
consideration of the broad area of education 

budgets with regard to the rurality of the 
population and the number of rural schools? You 
mentioned talks with COSLA. Are they part of on-
going discussions that the Cabinet Secretary for 
Finance and Sustainable Growth is having with 
councils about how the mechanism might be 
reviewed and matters might be addressed?  

Fiona Hyslop: On the first part of your question, 
an element of the current spend is for the rural 
dimension of local authorities’ provision, just as 
there are elements for deprivation and so on. 
Rurality and deprivation will be considered 
together in some communities, but only rurality will 
be considered in others. That situation sometimes 
gets underestimated or is not accounted for in the 
cost-benefit analysis under the current system of 
spend. 

I do not want to stray into the area of 
responsibility of my Cabinet colleague Mr 
Swinney, but the benefits of a review of grant-
aided expenditure will be critical. The committee 
has probably heard evidence from Aberdeenshire 
Council and Aberdeen City Council on their 
concerns about whether they get a fair deal under 
the current system. I understand that the joint 
review group is considering not just grant-aided 
expenditure but the whole system and that it will 
make recommendations by the end of October 
2009. Any changes will be implemented for the 
local government finance settlement. Again, for 
clarification, that area is the responsibility of the 
Local Government and Communities Committee 
and my Cabinet colleague Mr Swinney. 

Part of the understanding of that and of certain 
representations that I have made is that funding 
for the rural dimension in education be considered 
as part of the GAE review. We have unearthed 
some understanding or, rather, 
misunderstanding—dare I mention Roy Bridge? 

Murdo Fraser: That was one of the examples 
that I was thinking of. 

Fiona Hyslop: I believe that situation benefited 
everyone’s understanding of the system and I do 
not want that information, knowledge and 
experience to be lost in considering the new 
system. I have certainly made representations that 
such experience should be considered. 

Ken Macintosh: The good news is that Murdo 
Fraser asked one of the questions that I was going 
to ask. It was noticeable that a very large number 
of respondents to the consultation commented that 
the bill might provide an appropriate vehicle for 
designating schools as Gaelic-medium schools, 
where a majority of parents have expressed their 
support for such a measure in consultation. What 
is the minister’s view on that? 

Fiona Hyslop: As Ken Macintosh will be aware, 
I have a long-standing commitment to Gaelic-

285



2483  3 JUNE 2009  2484 

 

medium education and provision. The bill is about 
consultations on school closures and other 
matters. I am aware of the oral evidence and 
written submissions that the committee has had 
relating to Bòrd na Gàidhlig in particular. I was 
somewhat disappointed that Bòrd na Gàidhlig did 
not right at the start take part in the Government’s 
consultation. The bill makes provision for the first 
time for Bòrd na Gàidhlig to be automatically part 
of consultation. However, points have been raised 
on consultations on Gaelic-medium education on 
which I would certainly want to reflect. I would be 
interested in committee members’ views on that. 

It would have been easier to have considered 
such issues as part of the original consultation, but 
there is obviously an opportunity now to consider 
some such matters. I suppose the question is 
whether we want to broaden the bill to cover other 
areas. Are there other policy means by which we 
could give effect to what I think is a common 
desire to ensure that we promote Gaelic? Again, 
we must remember some of the financial issues 
involved and assess whether there is a cost—an 
additional burden—for a council in designating a 
school as a Gaelic-medium school. 

Ken Macintosh: I have a final question. I agree 
that there are questions to be asked. However, will 
you confirm that you still have a commitment to 
guarantee in law the right of parents to access 
Gaelic-medium education for their children where 
regional support exists for that? What bill will do 
that and when will we see it? There is only a year 
and a half left of the parliamentary session. 

Fiona Hyslop: Ken Macintosh will remember 
that the responsibility and the budget for Gaelic-
medium education currently lie with the Minister 
for Culture, External Affairs and the Constitution. I 
have already had discussions with him on such 
issues. I am keen that we make progress, 
particularly on Gaelic-medium education. Given 
that the bill is about consultations in relation to 
schools, our giving rights to one educational area 
might result in invitations to broaden the bill’s 
perspective to include a load of other areas, which 
is where we must be careful about the purposes 
for which we use the bill. Good and useful points 
have been made on Gaelic-medium education in 
the context of the bill, but Ken Macintosh is right 
that the more fundamental point is that Gaelic-
medium education can be promoted not just by 
education provision but, as we know from the 
experience of the Gaelic Language (Scotland) Act 
2005, by provisions within Gaelic policy and, if 
need be, by legislation. 

The Convener: That concludes our questions. I 
thank you and your officials for attending. 

Fiona Hyslop: Thank you very much. If the 
clerks are aware of anything that I need to follow 
up with, please let me know. 
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SUBMISSION FROM ABERDEEN CITY COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. Aberdeen City Council generally welcomes the Bill which is seen as a 
positive contribution to supporting local authorities’ management of their school 
estates. 
 
General Principles 
 
2. The Bill will strengthen the consultation process that local authorities will 
undertake before closing a school. Although good practice already exists in 
local authorities, it is helpful to include the role of HMIE and to provide 
clarification of factors to be taken into account by local authorities when 
considering closure of rural schools. 
 
3. This legislation should be applicable to all schools and not specific to those 
in rural locations. Although stated within the policy memorandum that it is not 
the policy intention that no rural school should ever be closed, this is not overtly 
stated within the Bill. 
 
4. This council welcomes the move away from a system requiring an 
automatic request to ministers towards the minister ‘calling in’ closure decisions 
where stated criteria exist, i.e. where procedures had been seriously deficient. 
 
How helpful do you find the policy memorandum and financial 
memorandum accompanying the Bill? 
 
5. Both documents were very helpful. In particular, it was helpful to have 
information on the cost of consultation by other local authorities. This local 
authority has produced guidance papers on both informal and statutory 
consultation to assist officers carry out thorough, robust and consistent 
consultation. 
 
Do you have any comments on the consultation the Scottish Government 
carried out prior to the introduction of the Bill? 
 
6. Consultation was widespread, open and transparent with clear routes for 
submission of views. In particular, close liaison with representatives from 
COSLA was welcomed. 
 
Sue Bruce 
Chief Executive 
14 April 2009 
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SUBMISSION FROM AHDS 
 

Schools (Consultation) (Scotland) Bill 
 
1. Thank you for your letter highlighting the Parliament’s consideration of the 
above bill. 
 
2. The provisions of the Bill seem to set out a reasonable and robust 
process. AHDS has no comment to make on this Bill. 
 
 
Greg Dempster 
AHDS General Secretary 
 
17 March 2009 
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SUBMISSION FROM THE ASSOCIATION OF TEACHERS AND 
LECTURERS SCOTLAND 

 
Schools (Consultation) (Scotland) Bill 

 
ATL – leading education union 
 
1. ATL, as a leading education union, recognises the link between education 
policy and our members’ conditions of employment. Our evidence-based 
policy making enables us to campaign and negotiate from a position of 
strength. We champion good practice and achieve better working lives for our 
members. We help our members, as their careers develop, through first-rate 
research, advice, information and legal support. Our 160,000 members – 
teachers, lecturers, headteachers and support staff – are empowered to get 
active locally and nationally. We are affiliated to the TUC, and work with 
government and employers by lobbying and through social partnership. 
 
Introduction  
 
2. The Association of Teachers and Lecturers (ATL) welcomes the 
opportunity to provide written evidence to the Education, Lifelong Learning 
and Culture Committee of the Scottish Parliament on the general principles of 
the Schools (Consultation) (Scotland) Bill. We will follow the structure of the 
provisions of the Bill and comment on each of the three parts, each of which 
fulfil a particular policy objective, as stated in the policy memorandum, and 
when considered together achieve the aims of the Bill. We will also offer brief 
comment on some specific items within the Bill. 
 
Aims of the Bill 
 
3. ATL supports the aim of the Bill as proposed by the Scottish Government. 
We agree that the consultation process must be ‘coherent, easy to 
understand, fair, workable, open and transparent and...command[s] the trust 
and confidence of the public’. We would wish to explore some elements of the 
proposals of the Bill.   
 
Educational Benefits Statement 
 
4. We welcome the proposals to introduce an educational benefits statement 
which we believe will increase transparency and openness. In our response to 
the consultation document safeguarding our rural schools and improving 
school consultation procedures we also suggested introducing an equality 
impact assessment in addition to the statement. We would reiterate our call 
for the assessment to be introduced. Under the existing public sector duties, 
state-maintained schools and local authorities have an obligation to both 
tackle discrimination and promote gender, disability and race equality. The 
closure of a local school might disproportionately affect the life chances of, for 
example, disabled and/or black and minority ethnic pupils in the community, 
particularly if it is a rural school.        
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HMIE Role 
 
5. Further information on the role of HMIE would be welcomed. What will the 
content of the report on the educational aspects of proposal to close a school 
contain? Without further details we can only cautiously support HMIE ability to 
act as an independent scrutiniser of the local authority’s proposal.     

The Consultation Process for all schools 
 
6. ATL welcomes the stated intention within the policy memorandum that the 
“Bill particularly seeks to establish a more open and participative approach to 
public consultation processes than is currently the case”. We particularly 
welcome the proposal to hold a public meeting to discuss the proposal 
whereby the local authority must be represented. The proposal to consult with 
pupils at affected schools is also a positive step which should be welcomed.  
School councils, where they exist, could be an effective way of engaging with 
pupils.  
 
Rural school closures 
 
7. We are pleased to see the policy objective of the Bill is to “ensure that a 
decision on a closure proposal would not be made until the local authority had 
explored all possible alternatives and assessed the likely implications of 
closure”. ATL calls for a rural impact assessment for all policies we therefore 
welcome the introduction of three factors to which the local authority must 
have special regard when considering a rural school closure: 

Any viable alternative to closure 

8. ATL would encourage the scoping of initiatives which offered alternatives 
to closure such as the potential for federation with another school to increase 
the school’s viability, ‘extended services’ or ‘childcare centre’ or equivalent 
status to provide local community services and facilities e.g. child care 
facilities, family and adult learning, healthcare, community internet access.  

The likely effect on the local community if the school were to close 
 
9. ATL has found from our experience elsewhere in the UK that rural schools 
often provide community embedded learning and support structures that 
mitigate some of the disadvantages due to socio-economic background. 

The likely effect of different travel arrangements occasioned by the 
closure 
 
10. ATL believes that local authorities should have regard to: the welfare and 
safety of children; quality and availability of transport links to the alternative 
provision; effects of road congestion; environmental costs of pupils travelling 
further to schools and the recurrent costs to the local authority of transporting 
pupils to schools further away. 
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11. Travel to after-school activities is also worthy of consideration at this 
juncture. Participation in such activities has been shown to raise attainment of 
pupils from disadvantaged backgrounds. The ability to attend such activities 
should not be minimised when considering travel patterns and school 
transport provision.  

Ministerial involvement in the process 
 
12. ATL is content with the proposal for Ministers to call-in a closure decision 
after the local authority has taken its final decision if failures in the 
consultation or decision making processes are suspected.  
 
OTHER ISSUES 
 
Guidance 
 
13. ATL welcomes the Scottish Government’s intention to publish statutory 
guidance on the content of the educational benefits statements.  
 
Rural Schools Fund 
 
14. We understand the Scottish Government’s position that the creation of a 
rural schools fund would run counter to the concordat and that the closure of 
rural schools is not solely a funding issue. That said we retain our own belief, 
first expressed in our response to the consultation document safeguarding our 
rural schools and improving school consultation procedures that the creation 
of a rural schools fund would be a positive move for students, teachers, 
parents and local communities alike. We request further consideration is given 
to the creation of a rural schools fund whilst seeking to retain the integrity of 
the principles of the Concordat.  
 
QUESTIONS 
 
How helpful did you find the policy memorandum and financial 
memorandum accompanying the Bill? 
 
15. We found the accompanying policy and financial memorandum to be 
extremely helpful when considering the principles and details of the published 
Bill.  
 
Do you have any comments on the consultation the Scottish 
Government carried out prior to the introduction of the Bill? 
 
16. ATL is content with the consultation the Scottish Government carried out 
prior to the introduction of the Bill and has no specific comments to make. We 
welcome all opportunities to engage with the Scottish Government and the 
Education, Lifelong Learning and Culture Committee in policy discussions.  
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Conclusion 
 
17. ATL supports the stated policy principles of the Bill and welcomes much 
of the provisions contained therein. We would like to see further clarity on the 
role of HMIE within the closure process and reiterate our desire for further 
consideration of a rural schools fund.  
 
ATL Scotland 
9 April 2009 
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SUBMISSION FROM MURDO N BEATON 
 

Schools (Consultation) (Scotland) Bill 
 
1. I am a retired teacher with a special interest in Gaelic medium teaching 
and learning. I believe, strongly, that Scottish ministers should have the power 
to instruct local authorities to designate certain schools as Gaelic schools 
where the majority of parents have expressed this desire by way of a vote or 
other official consultation. 
 
Murdo N Beaton 
27 March 2009 
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SUBMISSION FROM BÒRD NA GÀIDHLIG 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. Gaelic is an integral part of Scotland’s identity and providing a 
sustainable future for Gaelic in Scotland is a stated policy aim of the Scottish 
Government. Significant progress has been made in recent years to enhance 
the status of Gaelic, to expand the provision of Gaelic medium education 
(GME), to establish a Gaelic digital television service and expand Gaelic arts 
and publishing. Census figures demonstrate very clearly, however, that there 
is no room for complacency and that the position of Gaelic in Scotland 
remains fragile. 
 
Bòrd Na Gàidhlig Role and Functions 
 
2. A key milestone in Gaelic development was reached when the Scottish 
Parliament passed the Gaelic Language (Scotland) Act 2005. The 2005 Act 
established Bòrd na Gàidhlig (‘the Bòrd’) as a statutory body charged with 
securing the status of Gaelic as an official language of Scotland commanding 
equal respect to English. The Bòrd has specific statutory functions to promote, 
and to provide advice to Ministers and public bodies on matters relating to the 
Gaelic language, Gaelic culture and Gaelic education. The Bòrd is required to 
exercise these functions with a view to increasing the number of users of 
Gaelic, and with a view to encouraging and enabling increased access to and 
understanding of Gaelic. 
 
3. The 2005 Act placed a duty on the Bòrd to produce a National Plan for 
Gaelic and this key policy document, approved in March 2007, provides a 
blueprint for the future development of Gaelic. The National Plan for Gaelic is 
underpinned by four well established and interrelated language planning 
principles, and makes recommendations on how to support Gaelic in the 
home, community, workplace and place of learning through language 
acquisition, usage, status, and corpus development. 
 
4. Successful implementation of the priorities identified in the National 
Plan for Gaelic will require the proactive engagement of government, public 
bodies, local authorities and the private and voluntary sectors. The National 
Plan priorities act as a guide for public bodies to consider what their 
contribution to Gaelic development should be. 
 
Gaelic Education 
 
5. An integral part of the National Plan for Gaelic is the National Gaelic 
Education Strategy. It emphasises the critical role of education in the 
development of Gaelic. In particular it itemises the priority areas in which 
progress must be made. These priority areas include: 
 

• the expansion of Gaelic medium at pre-school, primary and secondary 
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• the expansion of Gaelic learners’ provision at primary and secondary 
• the expansion of Gaelic childcare facilities 
• the recruitment and retention of suitably qualified teachers 

 
6. Gaelic education has a key role to play in securing the future of the 
Gaelic language in Scotland. Expansion in Gaelic education will be critical to 
the future of Gaelic. It needs to be offered in as many schools as possible and 
certainly in more schools than it is currently the case. It is vital that young 
people are educated to a high level in Gaelic in order to equip them to 
continue into further or higher education and into employment where the 
language might be either an essential or a desirable skill.  
 
7. Gaelic education has an important part to play in areas of low 
population, especially where Gaelic is a significant feature of community life. 
In areas where Gaelic is in regular use it is vital that the main institutions such 
as local authority, school, church, community council and voluntary 
organisations use Gaelic. It is also right that business should be encouraged 
to use Gaelic and Gaelic should also feature in contracts with local authorities 
in such areas. Of all these, arguably the school has the greatest potential to 
shape community life and the presence of a Gaelic school, or Gaelic in the 
local school, can contribute significantly to strengthening the language profile 
of a community. 
 
8. The National Gaelic Education Strategy is quite clear about the 
importance of Gaelic medium education. It also acknowledges the challenges 
that face the Scottish Government, and local authorities, and commits the 
Bòrd to cooperate fully with them to manage the implementation of the 
strategy. 

 
9. Bòrd na Gàidhlig will seek to encourage and promote Gaelic medium 
education and Gaelic education at all levels. The Bòrd recognises the urgent 
need, and is already involved in local and national initiatives, to recruit Gaelic 
teachers and to facilitate the development of good quality resources and 
support for teachers and pupils.   
 
10. At the present time, Gaelic medium education is delivered in host 
English medium schools, or in dedicated Gaelic schools. In a number of 
schools the number of Gaelic medium pupils is equal to, or exceeds, the 
number of English medium pupils.   
 
11. According to statistics collated by Strathclyde University, in 2008-09 
(2007-08 figures in brackets) there were 864 (718) pupils in Gaelic nursery 
schools; 2,206 (2,164) in Gaelic medium primary schools or units; and 397 
(322) continuing with Gaelic education into secondary school. 
 
12. While growth in numbers is welcome, detailed scrutiny of the statistics 
shows that the greatest rise in intake at primary school level has been in 
Glasgow and Inverness, where there are dedicated Gaelic schools, with a P1 
enrolment of 71 and 28 respectively. In places like Portree, Dingwall, Back, 
Edinburgh, Condorrat and East Kilbride, where there are long established 
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Gaelic units, the intake was in double figures. Across the rest of Scotland, the 
intake of other Gaelic schools was in single figures last year. Therefore, the 
potential exists for greater growth.  

 
Development of Dedicated Gaelic Schools and Their Benefits 
 
13. The Bòrd welcomes the commitment of some local authorities to agree 
to progress the development of dedicated Gaelic schools. 
 
14. At present there are only two dedicated Gaelic schools (in Inverness 
and Glasgow), with agreement to develop another two (in Portree and Fort 
William) and significant parental demand in at least two other locations (Barra 
and Edinburgh) for such schools to be established. 
 
15. The Bòrd is aware of recent research carried out by Comhairle nan 
Eilean Siar, among parents in the Western Isles, which shows that there is 
significant demand for the establishment, or re-designation, of certain schools 
as Gaelic schools. We believe this offers a clear opportunity to advance 
Gaelic education in the Western Isles, where Gaelic is still spoken by a 
significant proportion of the population. 
 
16. Educational research is quite unequivocal in illustrating the cognitive 
benefits to children of being bilingual. Parents are now becoming aware of the 
value of proficiency in more than one language for their children. The Gaelic 
schools in Glasgow and Inverness have proved to be attractive to parents. 
They reinforce the use of the language in multiple situations and provide a 
Gaelic-rich environment within and outwith the classroom, critical to 
reinforcing Gaelic as not simply a language for use in the school. 
 
17. The further development of dedicated Gaelic schools and the 
introduction of a Curriculum for Excellence will facilitate the development of a 
bespoke Gaelic curriculum that is fit for purpose and embraces the best in 
language pedagogies. As Scotland moves towards embedding a Curriculum 
for Excellence it is important that it allows Gaelic to express itself within the 
curricular autonomy that such a philosophy allows. Development of a Gaelic 
curriculum within the Curriculum for Excellence framework would be a hugely 
innovative and exciting initiative and the establishment of more dedicated 
Gaelic schools would allow such a development to happen. 
 
18. Such a curricular development would allow local education authorities 
to meet one of the key priorities set out in the Bòrd’s National Gaelic 
Education Strategy: “To promote the advantages of bilingualism so that 
enough pupils study Gaelic to a standard that will ensure the future 
sustainability of Gaelic as a living language”. 
 
19. The Bòrd takes the view that such schools should have a holistic view 
of the child. The expansion of Gaelic childcare provision should be a 
requirement for any local authority establishing a dedicated Gaelic school. 
Quality Gaelic childcare provision is critical in providing a learning continuum 
in a Gaelic environment. It is important that children encounter Gaelic as the 
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natural language of communication from the earliest age, not exclusively in 
the classroom but in a wide range of settings outwith the classroom.  
 
The Current Draft Bill 
 
20. The Bòrd welcomes the Schools (Consultation) (Scotland) Bill and is 
pleased to have been invited to submit written evidence on the general 
principles of the Bill. The Bòrd further welcomes the emphasis on rural 
schools, and the inclusion of Bòrd na Gàidhlig as a body to be consulted in 
the event of a change in provision that would affect Gaelic education, or 
where Gaelic is a factor to consider in the context of any consultation. 
 
Proposed Amendments 
 
21. While warmly welcoming the general provisions of the Bill, there are 
several areas of the current Bill where we feel the place of Gaelic could be 
strengthened, as follows: 
 

• In Section 3(1)(a) we suggest a new sub-section (v), to read: ‘The 
provision of Gaelic medium education, if any’.  

 
• In Section 12(4) we suggest a new sub-section (c) to read: 'any effect on 

the delivery of Gaelic medium education'. 
 

• In Schedule 1(1)(b), we suggest a new sub-section (iii) to read: 'the 
Gaelic medium classes in a school'. 

 
• In Schedule 1(8), after 'denominational school' we suggest an addition to 

read: 'or Gaelic medium school or classes'. 
 

• In Schedule 1(12), we would suggest the inclusion of the definition of 
Gaelic education used in the Gaelic Language (Scotland) Act 2005 to 
read: ‘education (a) in the use and understanding of, (b) about, or (c) 
by means of, the Gaelic language (“the Gaelic language” means the 
Gaelic language as used in Scotland)’.  

 
• In Schedule 2, in the heading above section 8 we suggest: 'transport to 

denominational school or Gaelic classes'. 
 

• In Schedule 2(11) relating to Bòrd na Gàidhlig’s role as a consultee, we 
suggest the definition of Gaelic education detailed in 6.1.5 above, and 
the deletion of ‘the’ before ‘Bòrd na Gàidhlig’. 
 

22. To build on the previously outlined benefits of Gaelic schools, Bòrd na 
Gàidhlig would like to suggest a more substantial amendment that we believe 
is consistent with this Bill. It would, we believe, give Scottish Ministers the 
power to ensure progress towards dedicated Gaelic schools should certain 
conditions be fulfilled. 
23. The Bòrd believes that the amendment below would strengthen 
parental preference, has the potential to secure Gaelic education in various 
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communities and would enable Ministers to make progress with their priorities 
for Gaelic one of which, pre-election, was to “ensure that there is a legally 
enforceable right to Gaelic medium primary education where reasonable 
demand exists”.   

 
24. The amendment we would like to propose, which would probably sit 
best after section 17 of the Bill, is as follows: 

 
• Scottish Ministers may ask a council to initiate consultation on 

altering the status of a school to that of a Gaelic school: 
 

a. Where they have received representations from parents of 
pupils in the school in question 

b. Where there is a significant percentage of pupils already 
receiving Gaelic medium education in the school in question 

c. Where there is alternative provision within a reasonable 
distance from any school designated as a Gaelic school  

d. Following consultation with Bòrd na Gàidhlig 
 
25. While the Bòrd is aware that it could be argued that this power is not 
needed by Scottish Ministers as local authorities can proceed to consult on 
altering the status of a school without ministerial intervention, we are aware 
that there are factors which may constrain a local authority from responding 
promptly to the expressed wishes of parents.   
 
26. The Bòrd believes that for educational and social reasons the further 
expansion of Gaelic education is to be welcomed and applauded. It also 
believes that Gaelic schools are an essential step in the revival of Gaelic. This 
kind of development would offer a clear opportunity to increase numbers of 
Gaelic speakers. 
 
Conclusion 
 
27. The Bòrd welcomes the opportunity to respond to the Schools 
(Consultation) (Scotland) Bill and we hope the Education, Lifelong Learning 
and Culture Committee will consider the above points. 
 
28. The Bòrd welcomes the principles underpinning this Bill and sees great 
potential in this legislation for the future development of Gaelic education. 
 
29. Bòrd na Gàidhlig would be happy to offer further evidence as required. 
 
Bòrd na Gàidhlig 
April 2009 
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SUBMISSION FROM A G BOYD ROBERTSON 
 

Schools (Consultation) (Scotland) Bill 
 

1. I welcome the overall intention of the proposed legislation to require local 
authorities to consult extensively and meaningfully with communities over 
school closures and amalgamations.  
 
2. However, the legislation should take account of the Gaelic Language Act 
2005 and of the National Plan for Gaelic required by that Act. The Bill should. 
therefore, confer on Scottish Ministers the power to enforce local authorities to 
respond positively in circumstances where a majority of parents have 
demonstrated through a formal consultative process that a school should be 
designated a Gaelic-medium school.   
 
 
A G Boyd Robertson 
9 April 2009 
 

299



SUBMISSION FROM ALLAN CAMPBELL 
 

Schools (Consultation) (Scotland) Bill 
 
1. As a Gaelic speaker and user who has campaigned for Gaelic language 
development for the past thirty years, I am grateful for the opportunity to make 
a personal submission to the public consultation on the above Bill. 
 
2. The Scottish Government made a significant and extremely important 
commitment to Gaelic in passing and commencing implementation of the 
Gaelic Language (Scotland) Act 2005, introducing the first ever National Plan 
for Gaelic and requiring public authorities in Scotland to bring forward and 
implement Gaelic language plans. This was a welcome recognition of the 
status of Gaelic as a part of Scotland’s national heritage and, in beginning to 
give Gaelic equal respect with English in the delivery of public services, it will 
increasingly enable users of Gaelic to receive these services in their own 
language for the first time ever. 
 
3. Language planners worldwide recognise that the delivery of education 
through the medium of minority languages is a fundamental component in the 
revitalisation and development of these languages, and the National Plan for 
Gaelic rightly stresses that Gaelic medium education is a key priority for the 
future of the language. Where decades of education policy indifference to 
Gaelic is to be reversed, and at a time when education authorities are facing 
budgetary pressures, it is critical for the successful realisation of the 
aspirations of the Gaelic Act that, where the majority of parents so wish, 
schools should be designated as Gaelic Schools. 
 
4. As parent power is not always sufficient in itself, it is important that 
Scottish Ministers should have powers to enforce local authorities to make 
such designations and to require authorities to enable the delivery of 
education in an environment which complements the increasing use of Gaelic 
in the home, the community, and the place of work.  
 
 
Allan Campbell 
31 March 2009 
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SUBMISSION FROM THE CATHOLIC EDUCATION COMMISSION 
 

Schools (Consultation) (Scotland) Bill 
 
Background note 
 
1. The Catholic Education Commission advises the Catholic Bishops of 
Scotland on all matters relating to Catholic education in Scotland. Its 
members represent the eight dioceses of the Catholic Church in Scotland, as 
well various groups with an interest in Catholic education. The business of the 
Commission is administered by the Scottish Catholic Education Service. 
 
Consultation on the Bill 
 
2. In general we are satisfied with the consultation carried out on this Bill by 
the Scottish Government. Prior to the formal consultation process, we were 
able to speak to officials to offer our perspective on certain issues which were 
likely to be covered by any revised legislation. We were given a fair and 
sensitive hearing on all such occasions. 
 
3. During the consultation, prior to the introduction of the Bill, we were able 
to seek further clarification from the Scottish Government on particular issues 
and this helped to inform our response to consultation. 
 
General principles of the Bill 
 
4. In broad terms we are satisfied that this Bill should serve a useful function 
in providing parents and communities with important assurances and 
safeguards relating to the consultation procedures for school closures and 
other proposals affecting schools. We believe that it should lead to better and 
more consistent processes being followed by local authorities across 
Scotland.  
 
5. We take the view that any proposal to close a school - rural or urban - 
requires the most careful consideration by a local authority, with special 
regard being given to the potential impact on the lives of children and families 
in the local community, and not merely to considerations of finance. 
 
6. We are glad to note that the current statutory safeguards in relation to the 
proposed closure of a denominational school have been retained. 
 
Specific aspects of the Bill 
 
7. We are content that the Catholic Church will be regarded as a “mandatory 
consultee” during consultation on any proposal relating to a Catholic school. 
This reflects the current statutory requirement. 
 
8. We are content with the proposals to require a local authority to publish 
an “educational benefits statement” and to publish a consultation report 
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(which will include the HMIE report in full) following the end of the 
consultation. 
 
9. We support the introduction of a power for ministers to call in a closure 
decision in certain circumstances, believing that this will provide reassurance 
to local communities that unjust or flawed decisions will be reviewed 
impartially. 
 
10. We also support the retention of the present statutory requirement for a 
local authority to obtain the consent of ministers before implementing a 
proposal to close a denominational school. 
 
11. However, we are concerned that, in terms of paragraphs 22 and 41 of the 
Bill's policy memorandum, it would seem that the role of ministers would be 
restricted to consideration of "procedural failures" and not to the overall merits 
of any closure proposal. This would seem to undermine the Bill's stated 
objective of providing "reassurance" to communities. 
 
12. In this connection, we would favour HMIE being required to seek the 
views of Church authorities when preparing their report on the educational 
aspects of any proposal to close a Catholic school. 
 
 
Michael McGrath 
Director 
9 April 2009 

302



SUBMISSION FROM CHILDREN IN SCOTLAND 
 

Schools (Consultation) (Scotland) Bill 
 
1. Children in Scotland welcomes the invitation to submit written evidence to 
the Education, Lifelong Learning and Culture Committee on the Schools 
(Consultation) (Scotland) Bill. We have made previous representations about 
the particular position of rural schools – and strongly support a legislative 
presumption against rural school closure (when coupled with other related 
presumptions we proposed)1. We are, therefore, disappointed that this 
legislative presumption against rural school closures does not feature in the 
current Bill, despite it being the primary focus of the previous proposal. 
  
2. Indeed, the Cabinet Secretary’s introduction to the previous consultation 
document highlights the Scottish Government’s commitment to this 
presumption and underlines the benefits that can accrue from small, rural 
schools remaining located in the communities they serve. Given that support 
from at least one other political party for the presumption against rural school 
closures has already been strongly articulated, it is unclear why this important 
provision is missing now. 
 
3. We do welcome the proposals to introduce a consistent approach to the 
nature and scope of consultation about schools. Even in this respect, 
however, we believe that the Bill can be strengthened. Meaningful (not ‘tick 
box’) consultation should take place with parents, pupils and community 
members. Such consultation processes should be of sufficient duration, easily 
accessible, understandable and inclusive – and the results of such 
consultations should be fully taken into account before decisions are made. 
The consultation processes developed with the Scottish Borders’ schools 
through Children in Scotland’s Access All Areas project offer valuable lessons 
about how to consult effectively with children and young people.2 
 
Process for all schools (Sections 1 – 11) 
  
4. We welcome the introduction of a requirement for education authorities to 
consult with designated interested parties before proceeding with the major 
and enduring changes to school provision specified in the Bill. Furthermore, 
we support the introduction of unequivocal timescales, specified consultees, 
and obligatory procedures. These provisions could, however, be made more 
robust by the inclusion of some additional elements. 
  
5. First, the provisions of Section 3 do not establish any definition of 
‘educational benefit’ or any criteria for assessing the ‘likely effects’ of 
a ‘relevant proposal’. This inevitably compromises the transparency and 
consistency of the process and of the criteria used for decision-making. It also 
means that a postcode lottery is likely to be created, not only from authority to 
authority, but also from case to case within the same authority. 

                                            
1 http://www.childreninscotland.org.uk/docs/policy/RuralSchools_SGconsultation_CiS.pdf 
2  http://www.childreninscotland.org.uk/html/par_acc.htm 
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6. Requiring authorities to state their reasons for believing a proposal to 
have educational benefit is a positive change. Such educational benefits as 
may result from these changes are frequently secondary considerations, and 
usually focus on the presumed (rather than proven) advantages of a larger 
establishment, such as wider curriculum choice and economies of scale 
generating more resources for additional services. 
  
7. It would be especially helpful for these reasons to be evidence-based, not 
merely speculative. For example, simply asserting that maths instruction will 
be improved as a result of merging schools should be backed up by credible 
evidence as to why this conclusion was reached – and whether it would be 
possible to achieve the same quality of maths instruction in the current 
schools. 
  
8. The paramount incentive to vary school provision in the significant ways 
covered by the Bill, however, is most often financial. Here, too, actual 
evidence of comparative costs would be more helpful. In other words, an 
analysis is preferable to an assumption. 
  
9. The Bill is silent about the criteria for decision-making if/when educational 
benefits point toward one decision and financial benefits point toward the 
opposite decision. Similarly, the Bill gives no guidance on the nature and 
sufficiency of the evidence that ‘counts’ in terms of acceptable reasons for 
proceeding with a ‘relevant proposal’. Conversely, the Bill does not specify 
what would constitute adequate justification for a proposal to be declined or 
withdrawn. 
 
10. We believe that while educational and financial considerations are 
legitimate and important, Children in Scotland thinks that the consideration of 
paramount importance in any ‘relevant proposal’ should be its likely impacts 
upon the current well-being and future life chances of the young people 
affected. 
  
11. We welcome the introduction of defined timescales for consultation. We 
do not however, support setting the timescale at six weeks. This is an 
insufficient period for meaningful involvement of those who are concerned 
about or affected by the ‘relevant proposal’. For many of those whom the Bill 
requires to be consulted, the process will be unfamiliar. In order to ensure that 
they are able to gather and present pertinent information, the timescale 
should be extended. We propose a twelve week consultation period, which 
is consistent with the standard period for Scottish Government consultations. 
  
12. The inclusion of pupils in the consultation process is commendable. Still, 
we are concerned about the education authority’s degree of discretion in this 
respect (Schedule 2 – ‘in so far as the education authority considers them to 
be of a suitable age and maturity’). Even very young children can contribute 
effectively to a consultation process, if it is carried out using appropriate 
methods and materials. We ask that consideration be given to removing 
this loophole. 
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13. We see the proposed role of HMIE as a valuable safeguard. It potentially 
introduces an additional degree of professional rigour to the Educational 
Benefits Statement. The concerns we expressed above in relation to the 
parameters and criteria that inform the Statement are also relevant to HMIE’s 
scrutiny of proposals. Once again, nationally consistent guidelines would 
be welcome. 
  
14. There appears to be an inconsistency between the time stipulations in 
Section 11 and those expressed in Section 15. Section 11(1) allows an 
education authority to ‘proceed with a relevant proposal’ three weeks after 
publication of the consultation report. ‘Proceeding’, in Section 11(2)(b) is 
defined as ‘implementing’ the proposal ‘wholly or partly’. Section 15 allows 
Scottish Ministers to issue a call-in notice up to six weeks after a decision is 
made, by which time the education authority could, quite legitimately, have 
proceeded with implementing the proposal. Clarification of this point is 
needed. 
 
Specific provision for rural schools (Sections 12 – 14) 
 
15. We agree that there are additional factors in relation to rural schools that 
ought to be considered in deciding on any ‘relevant proposal’. Once again, we 
are concerned about ambiguous criteria in relation to issues such as ‘likely 
effect on the local community’ and ‘sustainability of the community’. Ensuring 
such criteria were developed and included within the Bill’s provisions, possibly 
by means of statutory guidance, would reinforce the positive intentions of the 
Bill. 
 
16. We would also like to see a requirement on authorities to take into 
consideration possible developments in affected communities. The impact of 
current planning applications and future land use as articulated in the local 
structure plan should also inform decision-making. It would be unwise to close 
a small rural school when new families with pre-school or school-aged 
children are anticipated to be moving into a community. 
  
17. Our main concern, however, is that the Bill does not presume against 
closure, or indeed several other significant changes, in rural schools. We 
believe there are many persuasive reasons why this legislative presumption 
should be included. We argued strongly for this in our submission to the 2008 
consultation, as follows: 
  
“For decades in Scotland, across the UK and in other OECD nations 
(especially the United States), there has been a de facto presumption in 
favour of rural school closures among education authorities and government 
agencies. And, unlike numerous other policies, the historical presumption in 
favour of rural school closures actually has been implemented with unusual 
determination and ‘success’. 

There are 552 fewer schools in Scotland now than four decades ago. In the 
30 years from 1976 to 2006, the total number of publicly funded schools in 
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Scotland has dropped by nearly 17% - including 357 (15%) fewer primary 
schools, 83 (18%) fewer secondary schools and 112 (37%) fewer special 
schools. Of course, this decline largely is attributable to fewer pupils. 

Internationally, as well as within Scotland, the presumption in favour of rural 
school closures has continued long after the evidence failed to document the 
decisive benefits of this action. Rural school closures often were ill-advised, 
whether judged by the impacts upon the students involved or by the effects on 
the rural communities from which this public asset was removed. The main 
beneficiaries of these closures appear to be the education authorities, given 
that there were sometimes (narrowly-defined) cost savings. Even the cost 
savings are less significant – and sometimes non-existent – under closer 
scrutiny and accurate measures of total costs. 

Given the historical propensity (presumption) by local education and 
government leaders to view rural school closures as desirable, it seems 
necessary to impose a legislative presumption against rural school closures 
for a period of time in order to ‘level the playing field’. 

18. Two further factors are also worthy of consideration. First, if families live, 
and are to continue living, in rural areas, schools must be provided for them. 
No primary school in a community means that families will be unlikely to 
choose to live there. Living near a school will therefore necessarily mean 
living in a larger centre of population. 

19. Second, the decision to close rural schools can lead to accelerating 
depopulation in rural communities and increasing density of population in 
urban and semi-urban areas. Rural depopulation may not only be undesirable 
per se, but it will also have a pernicious effect on infrastructure essential to 
the national economy such as tourism, green energy and agriculture. Seen in 
this social and economic context, the price of maintaining good quality rural 
schools is a wise investment. Rural people already have to do without a 
variety of publicly-subsidised services and amenities that urban residents take 
for granted – from neighbourhood emergency services to transport networks 
and leisure facilities. Rural people are not the recipients of higher public 
service expenditures overall; rather, the allocation of public resources is spent 
in different categories, such as small schools. 

Call-in by the Scottish Ministers (Sections 15 – 17) 

20. The provision for call-in of school closure proposals is welcome. This 
offers both an opportunity for more objective scrutiny and extends the time for 
consideration. A number of comments we have made in relation to previous 
sections would be equally relevant here. Again there is no presumption 
against school closure. We would argue strongly for such a provision to 
be instated in relation to rural schools. We further suggest that, where 
an education authority has decided to implement a closure proposal in 
respect of a rural school, call-in should become a statutory requirement. 

21. The potential anomaly in time periods was referred to above. It is 
essential to make clear that no implementation action can proceed 
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before the expiry of the six-week call-in period. This is particularly 
important in small schools with few pupils as closure can take place far more 
quickly than when larger numbers are involved. 

22. In respect of the grounds for call-in and the refusal or granting of consent, 
we would again urge that clear and consistent criteria be developed. 

Guidance (Section 19) 

23. We strongly support the development of guidance that addresses the 
issues we have raised above. 

Marion Macleod 
Senior Parliamentary Officer 
02 April 2009 
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SUBMISSION FROM CHURCH OF SCOTLAND, CHURCH AND SOCIETY 
COUNCIL

The Schools (Consultation) (Scotland) Bill

1. The Church of Scotland broadly welcomes the proposals in the Bill whilst 
reserving the right to offer some scrutiny of its detail.  

2. The Church welcomes the emphasis on educational benefit as being 
primary in the proposed process. Whilst it may be self evident it seems worth 
restating that this emphasis places the needs of children at the heart of decision-
making that will have a fundamental affect on their lives. It is therefore 
particularly welcome that taking account of the views of children is proposed as a 
statutory part of the process. Whilst we are aware that this has been done in 
various ways in some authorities over the years, we would suggest that ensuring 
an exchange of best practice on this particular issue amongst local authorities 
would be of use. We would also urge that what is required of local authorities is 
not simply to show that children have been consulted but how those views have 
influenced the final decision. 

3. We support the suggestion of a proposal paper being the first task of the 
local authority before the consultation is embarked upon. We welcome the 
framework that has been laid out as being broad enough to give recognition to 
each situation but still offering a level playing field across all proposals. We 
believe that this safeguard provides the necessary steps to ensuring that each 
community is regarded as unique with its own issues. 

4. What is not yet clear however what is meant by “educational benefit” 
Whilst we would want to avoid a “tick sheet” approach to what will be a 
fundamental issue, some further guidance as to the aspects that will be seen as 
acceptable to be included, in particular those outwith academic achievement and 
delivery of the core curriculum would be very helpful in ensuring this issue is 
dealt with through a common language. It is essential that all documents are 
clear and simple to understand as well as being comprehensive and factually 
accurate.

5. The role of HMIE is also not clear. Whilst we welcome HMIE having a 
specific and statutory role, having identified that ourselves in previous 
consultations, there needs to be clarity as to whether the HMIE are offering 
information on the quality of education being offered in the school being 
suggested for closure or on the quality of the proposals for improved educational 
benefits being made by the local authority in their submission. The danger of 
involving HMIE is that it becomes seen as the arbiter of the veracity of any 
proposal, given that increased educational benefits are going to be fundamental 
to any decision. That would not be a helpful place for HMIE to find itself.  
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6. With regard to the specific issues involved in rural school closures, we 
agree that the local children and young people should not be penalised due to 
where they live. In particular this is relevant to possible consequences for pupils’ 
access to out of school activities which, as we referred to earlier, do contribute to 
the overall educational benefit derived from a given school experience. We 
believe that these activities are not only an invaluable part of the school 
experience but they also help to build a sense of community.  

7. When considering impact of travel we believe that the local authority 
should also be made to consider the provision of out of school activities in the 
community where the school is to be closed. This could be done by utilising other 
public halls e.g. church halls in the evenings to ensure that the sense of 
community is not lost even if the school is closed. 

8. We agree that the best way of classifying rural schools is to use the 
Scottish Government’s urban/rural classification. We believe however that 
population may provide a useful classification system for the purpose but it does 
not provide a suitable classification for what makes a rural community. In these 
proposals the local authority, when looking at rural areas and rural schools, must 
also look at what makes the rural area a rural community which consequently 
may include the provision of a school or community meeting space (which the 
school may provide). 

9. We support the recognition that expectations of a consultation process are 
now far in advance of the statutory requirements but also recognise that some 
current practice is also in advance of that and welcome the attempt to bring all to 
the level of current good practice.

10. We welcome the clarity as to the role of ministers in any referral cases as 
that clarity is not currently apparent. It is appropriate for there to be ‘higher’ body 
for appeal where there are questions as to whether sufficient information has 
been provided and due process followed. The explanatory notes offer helpful 
guidance as to the process to be followed and the frame of reference to be used 
by the minister. It is important that the call in process does not undermine the 
ability of local authorities to act strategically whilst upholding the necessary right 
of ministers to hold them to account as to the quality of the process by which 
those affected are involved in the decision 

11. These responses draw on the report presented to the General Assembly 
of 1999 by the Committee on Education. It recognises the important role that 
Church representatives play within local authority education committees and their 
equivalents. 
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SUBMISSION FROM CLACKMANNANSHIRE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. Regarding the above matter we would wish to bring the following points to 
your attention. 
 
2. We remain concerned about the prominence which HMIE is given in the 
process described in the Bill. It is impossible but to assume that each and 
every closure proposal will result in the 'active' engagement of HMIE. This 
risks a significant number of adversarial situations being generated. We do 
not believe that the Bill would have this as an intention. The role envisaged for 
HMIE may lead to it having an excessive influence on decisions the financial, 
and other, consequences of which it will not have to address. The extent and 
character of HMIE involvement should be re-examined. Perhaps the role 
described for HMIE needs to be brought into play only when a call-in has 
been put into effect?  
 
3. We are concerned that the provisions in the Bill which relate to 'call-in by 
the Scottish Ministers' are likely to lead to virtually all closure proposals being 
called-in. This may lead to an excessive centralisation of decisions about the 
provision of school accommodation, decisions which remain best made at 
local levels.  
 
4. We hope that these comments are of some value to you. 
 
Jim Gooddall 
Head of Education and Community Services 
14 April 2009 
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SUBMISSION FROM COMANN NAM PẦRANT 
 

Schools (Consultation) (Scotland) Bill 
 

1. I write to request that you consider the following evidence from Comann 
nam Pàrant Dhùn Èideann and Lodain, the group representing parents of 
children in Gaelic medium education in Edinburgh and the Lothians, in the 
consultation on the above Bill. 
 
2. We urge the Scottish Parliament to make stronger provision in the Bill to 
ensure that: 
 
• where relevant, local authority consultations presume in favour of Gaelic 

schools (as opposed to Gaelic units), and  
 

• local authority consultations presume in favour of substantial Gaelic-
medium secondary provision where this is a factor. 

 
3. This is needed in the above Bill because the track record of local authority 
consultations in recent years has not done nearly as much as it should to help 
develop Gaelic medium education, or to move closer to achieving the targets 
set out in the national Gaelic language plan. 
 
4. Without much more robust support for the growth of Gaelic medium 
education, and this with some urgency, we cannot see how the future of the 
Gaelic language, which remains extremely fragile, can be assured. 
 
5. The highly successful development of Gaelic medium education in 
Glasgow shows what can be done, but this is unlikely to occur generally 
without strong, meaningful measures allowing the Scottish Government to 
ensure that other local authorities adopt a similar approach. 
 
6. In general, we feel strongly that: 
 
• The Scottish Government must acquire powers to require local authorities 

to provide Gaelic schools where there is a benefit 
 
• The Scottish Government must be able to ensure that local authorities 

provide improved levels of secondary Gaelic medium provision 
 
7. Appropriate provision within this Bill is a vital part of achieving this. 
 
 
Ian MacDonald 
Convenor 
Comann nam Pàrant Dhùn Èideann and Lodainn 
01 April 2009 
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SUBMISSION FROM CONSUMER FOCUS SCOTLAND 
 

Schools (Consultation) (Scotland) Bill 
 

1. We welcome the invitation to submit evidence to the above Bill. Consumer 
Focus Scotland started work on 1 October 2008. Consumer Focus Scotland was 
formed through the merger of three organisations – the Scottish Consumer Council, 
energywatch Scotland, and Postwatch Scotland.  
 
2. Consumer Focus Scotland works to secure a fair deal for consumers in both 
private markets and public services, by promoting fairer markets, greater value for 
money, and improved customer service. While producers of goods and services are 
usually well-organised and articulate when protecting their own interests, individual 
consumers very often are not. The people whose interests we represent are 
consumers of all kinds: they may be patients, tenants, parents, solicitors’ clients, 
public transport users, or shoppers in a supermarket. 
 
3. We have a commitment to work on behalf of vulnerable consumers, 
particularly in the energy and post sectors, and a duty to work on issues of 
sustainable development. 
 
Background 
 
4. In September 2008 we published case study research into rural school 
closures which explored the views of council officials and parent and community 
members. Our submission is based on this evidence and our experience on parental 
involvement and representation in education more widely. A copy of the full report 
can be found at: www.consumerfocus-scotland.org.uk.
 
5. Consumer Focus Scotland supports the development of consumer-friendly 
consultation mechanisms, particularly as it is clear that citizens’ expectations of 
consultation are now far higher than they were in the 1980s when the current 
legislation on school closures was established. 
 
6. We welcome the Bill’s objective of establishing a new framework for 
consultation and decision-making which sets out more clearly the roles of local 
authorities and of the parents, pupils and communities consulted. As the current 
regulations guarantee neither consistency of approach nor best practice, we support 
the aims of putting in place a more open, participative, transparent process that is 
easier to understand. There is no doubt that changes to the current legislative 
framework, and improvement in the practice of local authorities, would contribute to a 
more positive experience for consultees and help to build a stronger relationship 
between local authorities and the communities that they serve. 
 
7. Our research uncovered many examples of poor practice, from the relatively 
small to major issues such as council officials refusing to answer legitimate 
questions from consultees. Legislation can help create a framework but it is essential 
that councils build the capacity of their staff to enable high quality consultations. We 
would want the legislation to be accompanied by clear guidance and to stress the 
importance of raising awareness of best practice amongst council staff.  
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Process for all schools 
 
8. Although our research focussed on rural school closures, anecdotal evidence 
suggests that parents and community members in urban areas have experienced 
similar difficulties. Therefore, we welcome the proposal to create a legislative 
framework for consultations on all school closure proposals. 
 
Relevant proposals and consultees 
 
9. We welcome the requirement to notify all mandatory consultees. However, we 
are concerned about the lack of a definition for ‘parent’ in the Bill. We would like to 
see ‘parent’ defined in the broad sense as laid out in the Scottish Schools (Parental 
Involvement) Act 2006: 
 

• non-resident parents who are liable to maintain or have parental 
responsibilities in respect of a child; 

• carers who can be parents; 
• others with parental responsibilities, e.g. foster carers, relatives and friends 

who are caring for children and young people under supervision 
arrangements; and 

• close relatives, such as siblings or grandparents caring for children who are 
not looked after or are under home supervision arrangements. 

 
10. We would also want to see further information on the method in which the 
consultees will be informed of the proposals. In our research, in two of the four cases 
the initial letter from council to consultees to notify them of the start of the 
consultation was distributed via children’s school bags. There are significant 
problems with this practice, including delays in parents receiving the notification; a 
concern that this method diminished the importance of the consultation; and cases 
where pupils had read the notification and become distressed. Following on from our 
point above about the importance of a wide definition of ‘parent’, pupil post is 
inadequate as it excludes some people, such as non-resident parents, who have the 
right to be informed and involved in decisions about their children’s schooling. 
 
Educational benefits statement 
 
11. The Bill specifies that an education authority must prepare an educational 
benefits statement and publish it within its proposal paper. We welcome this 
proposal as we found that parents prioritised educational attainment in their case for 
retaining their school and invested an immense amount of effort in supporting their 
arguments. We strongly suggest that guidance is provided as to what should be 
included within educational benefits statements and the need for robust evidence to 
be provided.  
 
Proposal paper 
 
12. Our findings showed concern that consultees had not been presented with all 
of the relevant details, or that they were supplied with figures that were out-of-date. 
We found a wide range of approaches by councils to the level of detail of information 
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provided and also at what stage of the consultation data was released. We therefore 
support the requirement to produce a proposal paper as part of the series of 
procedural requirements that a local authority must follow when carrying out a 
consultation.  
 
Notice and consultation period 
 
13 We are disappointed with the six week consultation period outlined in the Bill. 
Although an improvement from the current 28 days, it will not make a significant 
difference for those parents who feel that consultations are rushed through. As 
parent council and community council meetings are often held monthly, we would 
recommend a longer consultation period so that these forums can be best utilised. 
There is a widespread acceptance of 12 weeks as good practice, with the 12 week 
convention used by both the Scottish Government and the UK Government.   
 
Public meeting 
 
14. In our research, the public meeting emerged as having key significance in 
influencing a community’s perception of the credibility of their consultation, and their 
level of satisfaction in feeling listened to. Consultees in two of the case studies in 
particular perceived the public meeting as having much importance as an opportunity 
to present their case, make council officials aware of the strength of their feelings, 
and possibly influence the course of the consultation and its outcome. We support 
the requirement to hold a public meeting as part of the consultation process. 
 
15. Although there is a commitment to publish the date and time of the public 
meeting in the proposal paper, this is only applicable when this information is known. 
We would look to strengthen this commitment, making these details a mandatory 
element of the proposal paper. 
 
16. However, we have some concerns. In our research, not all public meetings 
had lived up to the consultees’ expectations. Consultees in one case study described 
how they felt their meeting had been overly orchestrated by their council. This 
created the impression amongst consultees that the outcome of the closure had 
already been decided. Again we would stress that guidance is required to ensure 
that council officials are aware of best practice in holding public meetings.  
 
Involvement of Her Majesty’s Inspectorate of Education (HMIE) 
 
17. There is a clear role for HMIE defined in the Bill, with HMIE to independently 
consider the educational aspects of an authority’s proposal. We believe that this is a 
significant improvement on the current situation. Our research identified that while 
parents often based their responses on a school’s educational attainment, council 
proposals often considered educational opportunities. The difference in approach 
appears to lead to tension with both parents and councils arguing that their view is in 
the best interests of the pupils’ education. We hope that the independent analysis 
from HMIE will overcome this tension.   
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Consultation report 
 
18. The Bill contains a requirement to produce a consultation report following the 
end of the consultation period, and that the authority is to publish and advertise this 
paper appropriately. We found that in general, consultees appeared unsure of what 
had happened to their written responses and oral representations. We therefore 
support this proposal.   
 
Special provision for rural schools 
 
19. We fully support the proposal to ensure that consultation on a rural school 
closure proposal can only occur once the local authority have fully taken into 
account:  
 

i) any viable alternative to the proposed closure; 
ii) the likely effect on the local community if the school were to close and;  
iii) the likely effect of different travelling arrangements occasioned by the closure. 

 
20. Our research strongly supports the inclusion of these three factors. However, 
in discussion it was not always clear what parents or council officials meant by 
‘community’ or ‘community impact’. We would strongly recommend that guidance 
discusses these terms to encourage consistency in interpretation.   
 
Call-in by the Scottish Ministers 
 
21. The policy objective of replacing the current referral system with that of call-in 
is to ensure that there is a way of preventing a closure proceeding if there have been 
well founded allegations of significant failures or flaws in the consultation or decision 
making processes. We support this proposal, however, the ministerial decision to 
‘call-in’ must be based on robust and accessible criteria, to encourage openness and 
transparency of process.   
 
22. We would also seek further clarification on how parents would be made aware 
of their right to call in the decision. As there is only a three week period to make 
representations to ministers from when the authority makes the decision, parents 
need adequate notice to prepare. We would welcome a requirement for this 
information to be included within the authority’s consultation report.  
 
Martyn Evans 
Director 
8 April 2009 
 

 

. 
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SUBMISSION FROM COSLA 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. COSLA welcomes the opportunity to provide evidence on the Schools 
(Consultation) (Scotland) Bill. We have worked on the Bill since autumn 2007 
with the Scottish Government and the Association of Directors of Education 
Scotland (ADES). COSLA, along with ADES has greatly appreciated the 
openness of the Scottish Government and access we have had to the 
developing legislation. We firmly believe that local government’s input has 
made the Bill better, and that our partnership working should be a model for 
developing future high quality legislation.  
 
2. This submission is based on the nationally agreed political position of 
COSLA, established by the Education, Children and Young People Executive 
Group, and local authority leaders. Individual council responses may vary 
from this position, but as the representative body for local government in 
Scotland we have concentrated on assessing the overall national impact of 
these proposals.  
 
Oral Evidence 
 
3. COSLA has longstanding involvement on all matters related to school 
closure and school estate management. Given this, and our input on the 
developing Bill it is very surprising that we have not been invited to give oral 
evidence to the Education, Lifelong Learning and Culture Committee.  
 
4. We know that debate on school closure can be very emotive. This means 
we must ensure that debate about the Bill is balanced, measured and firmly 
grounded in the reality of service delivery by councils. We have considerable 
experience of presenting evidence to MSPs from both a local and a national 
perspective. COSLA routinely provided oral evidence on education legislation 
throughout the last Parliament, and so we find it hard to understand why the 
Committee has chosen not to invite COSLA on a Bill that has significant 
implications for local government both locally and nationally.  
 
5. We wrote to the Committee Convener and asked to be given the 
opportunity to give oral evidence, but just as this submission was being 
finalised we have learned that our request has been turned down. 
 
Key Points 
 
6. The following are a summary of our position on the Bill: 
 
• Overall, COSLA supports the Bill as it is currently drafted. This is not to 

say that councils, after having had more time to consider the Bill, may 
raise practical issues or wish to clarify parts of the Bill. However, we would 
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expect that any issues should be able to be resolved during the passage 
of the Bill through the Scottish Parliament. 
 

• We believe that all schools, parents, and children deserve to be treated 
equally and fairly. The Bill as currently drafted achieves this. 
 

• The Bill formalises existing good practice, and is therefore practical and 
deliverable. 
 

• The Bill modernises the framework for decision making on school estate 
management. It will ensure procedures are more transparent; that 
decisions are better understood by communities, and it strengthens local 
decision making by democratically elected authorities. 
 

• The Bill is consistent with the relationship established between local and 
Scottish Government as described in the Concordat. 

 
The Bill 
 
7. It is fair to say that COSLA originally viewed the Bill with a significant 
degree of scepticism. A council’s decision to consult on closing a school can 
be controversial, and too often it is portrayed by the media and others as 
being a battle between the local authority and the community. This is an over 
simplistic view point and one which unnecessarily polarises a serious debate. 
The simple fact is that local authorities have no agenda or desire to close 
rural schools, or any other school, unnecessarily. Nonetheless, difficult 
decisions have to be made. 
 
8. However, we knew that in considering new legislation there was a big risk 
that if the merits and consequences of legislation were not debated seriously 
by all sides, then it could be caught up this emotive and divisive debate. In 
our view this would lead to bad legislation and, ultimately, to unviable schools 
being kept open to the detriment of education and local authority resources.  
 
9. It is to the credit of everyone involved in drafting this Bill that, to date, we 
have avoided this pitfall. It is only through hard work, partnership and a 
willingness by all sides to compromise that we have arrived at a Bill that local 
and Scottish Government can now all fully support. It is also worth noting that 
the pressure group, the rural schools network, have also publicly supported 
the Bill. 
 
10. We hope that Parliament approaches this Bill in the same sober and 
practical way. 
 
Rural Schools 
 
11. The Bill sets out factors which councils must ‘have regard’ when 
consulting on closing a rural school. We believe that no council would ever 
consult on closing a school without carefully considering alternatives or the 
impact of the decision. We have therefore argued in the past that these 
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legislative factors are unnecessary, and that the Concordat provided a new 
opportunity to tackle issues in a consensual and non prescriptive way. 
However, in the spirit of partnership we have agreed with the Scottish 
Government and ADES to support this part of the Bill, as it formalises good 
practice. It should be emphasised that we do not support extending this part 
of the Bill to non-rural schools, and we still favour supporting better decisions 
through guidance, rather than legislation. 
 
All Schools 
 
12. While it is the proposals on rural schools that have gained the most 
attention, the majority of the Bill actually concerns modernising consultation 
procedures for all school closure decisions. COSLA and ADES have worked 
hard to ensure the procedures are practical and do not introduce burdens on 
councils. There has been a balance struck between increasing transparency 
and delaying unnecessarily the eventual decision. 
 
13. We believe that, by and large, the right balance has been reached. The 
local authority submissions that we have seen to date would seem to confirm 
this. However, that is not to say that other improvements cannot be made or 
that councils, after having had more time to consider the Bill, will not raise 
some practical issues which we can resolve during the Bill’s passage through 
Parliament. 
 
The Role of Ministers 
 
14. One of the significant improvements which the Bill proposes is an end to 
the automatic referral of certain decisions to ministers. Currently decisions on 
school closure, change of site or change of catchments are automatically 
referred to ministers for consent if certain criteria apply.  
 
15. These criteria are fairly arbitrary and dilute local accountability. All local 
authorities would agree with the principle that a decision to close a school is 
firmly a local matter, and that democratically elected councils are best placed 
to take local decisions of this nature. In our consultation response we 
therefore took the principled stand that all decisions should be taken locally. 
We think the proposals in the Bill to end automatic referrals and move to a 
‘call in’ system are consistent with this principle. It was also supported by local 
authority leaders in January 2009. 
 
Resources 
 
16. Establishing an accurate costing of the legislation has been challenging. 
Since the legislative factors which councils must ‘have regard’ build on good 
practice, we think that costs arising from this part of the Bill should be 
minimal. Work with ADES and the Scottish Government has also suggested 
that additional costs arising from changes to consultation procedures will be 
small. In addition, where costs do arise from the new procedures, they will 
vary across local authorities. This is because costs will depend on how 
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extensively councils currently consult with their communities, and how closely 
this matches the new regime proposed in the Bill.  
 
17. The largest cost will be through the preparation and publication of the 
new consultation report at the end of the consultation period. From 
discussions with ADES and Scottish Government officials, the estimated cost 
for all the new proposals is £61,000 – across all councils. As stated above 
quantifying the cost for individual councils is very difficult, but the average 
annual cost of implementing the Bill for most councils is likely to be low, 
around a four figure sum. 
 
18. If further cost concerns emerge during the passage of the Bill through 
Parliament then we will discuss those with the Scottish Government. 
However, if the Bill is amended significantly at stage 2 then this could have 
serious cost implications for councils. 
 
Conclusion 
 
19. The Bill has been a genuinely positive partnership between local and 
national Government. It is now up to the Committee and the Parliament to 
scrutinise the legislation. It is our hope that the Scottish Parliament 
approaches the Bill as positive and constructively as we have. It is 
unfortunate that the Education, Lifelong Learning and Culture Committee will 
not allow us the opportunity to present oral evidence on legislation that we 
have worked hard to shape for the better. 
 
Robert Nicol 
Team Leader - Children and Young People 
8 April 2009 
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SUBMISSION FROM DEISEAL LTD 
 

Schools (Consultation) (Scotland) Bill 
 
1. We are writing in support of the proposal that Scottish Ministers should 
have powers to force local authorities to designate certain schools as Gaelic 
schools where the majority of parents so wish, and have demonstrated this 
desire in a formal consultation. 
  
2. In our opinion it is vital for local democracy and the future growth of the 
Gaelic language that this be enshrined in statute, for without safeguards of 
this nature the vast subsidisation of English medium education will 
marginalise and drive out Gaelic, even in the residual heartlands. Granting 
such powers to local authorities would be a practical step to ensuring an equal 
place for Gaelic in Scotland as already made law in the Gaelic Language 
(Scotland) Act (2005). 
 
Dàibhidh Grannd 
Stiùiriche / Director 
Deiseal Ltd 
01 April 2009 
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SUBMISSION FROM SHEILA DRYSDALE 
 

Schools (Consultation) (Scotland) Bill 
 
1. In relation to the above I wish to make the following comment: 
  
2. The Scottish Government should be given the authority to require local 
authorities to provide Gaelic schools where there is a benefit. 
  
3. The Scottish Government must be able to insist on improved levels of 
secondary Gaelic medium provision where this is a factor in a decision 
affecting schools. 
 
 
Sheila Drysdale 
01 April 2009 
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SUBMISSION FROM DUMFRIES AND GALLOWAY COUNCIL 

Schools (Consultation) (Scotland) Bill 

Introduction

1. Overall, this paper supports the view that the current legislation is difficult to 
understand and requires updating. It supports the view that the context of 
consultation has changed and stakeholders expect a more robust, thorough, fair, 
open and participative consultation process and that the Schools (Consultation) 
(Scotland) Bill both improves and strengthens the local authority school 
consultation practices and procedures. 

Dumfries and Galloway experience 

2. The experiences of the council in the consultation on the future viability and 
sustainability of the school estate, in a mostly rural environment, over the last 
nine years, has been substantial and progressed to a position which is not too 
dissimilar from the proposals identified within the Bill. 

3. The recognition of the involvement of a wide range of stakeholders at an early 
stage in the consultation process aided the creation of a small school review 
process. Generally, this process sustained the life of more schools than it 
proposed closure for. Although, at the time, this process was identified as a 
model of good practice by COSLA, it was exposed as being too narrow in focus 
when the proposal to close a very small primary school was refused. However, 
the Scottish Government advised, following the consultation on the proposed 
closure of this primary school, that attention should be given by the council to 
three further points within the ‘Guidance’. These related to: 

 the need for the council to set out a statement of the educational 
advantages of the proposed closure and the impact upon pupils and 
community;

 to clearly demonstrate that changes in the provision of schooling 
synchronises with other council policies relating to rural development and 
sustaining the viability of small communities; and 

 the need to answer and evidence all the points and issues which are raised 
at all the consultation meetings. 

4. Simultaneously, the Scottish Government sought consultation on the 
safeguarding of rural schools. Locally, this promoted a re-think of the small 
school review process which was replaced by the council with guidance on ‘rural 
school provision’. The new council proposals gave clear recognition of the value 
that the council places on rural school provision but also recommended that there 
should continue to be an appropriate mechanism in place to undertake a review, 
in particular circumstances, until such time that new legislation was brought 
forward.
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5. The present rural school provision guidelines are attached as an Appendix. 
The procedures set out the need for the council to create a statement to include 
the three points raised and identified in the previous bullet points. Consequently, 
the interim Dumfries and Galloway rural school provision has taken account of 
the original guidance which was re-issued by the Scottish Government in 2007, 
the previous small school review guidelines, and included a view on the 
“safeguarding our rural schools and improving school consultation procedures – 
proposals for changes to legislation”. At the present time, this is influencing a 
consultation of the future viability and sustainability of one particular rural school 
in a more inclusive manner. This particular experience has been provided as an 
example, due to the educational benefits statement being created by a wide 
range of stakeholders, prior to entering into consultation, rather than central 
council staff alone and an appreciation shown by those participants of a more 
open process. 

6. The council, therefore, supports the initial requirements for an educational 
benefits statement and the inclusion of the identified categories within the Bill, but 
believes that councils should involve as wide a representation as possible in 
creating such a statement. 

Comments on the Schools (Consultation) (Scotland) Bill 

7. The council supports the Bill’s provisions which cover the three main areas 
which are: 

1. the consultation procedures for school closures;  
2. the new local authority duty to take into account certain prescribed factors 

before deciding to consult on a proposal to close a rural school; and 
3. replacement of the current system of referring certain local authority 

decisions to the Scottish Ministers for consent with a power to call in 
decisions, but only in decisions relating to closures.

8. The Bill as presented will not present barriers to local authority decision-
making.

9. It does not set a higher “burden of proof” for the closure of rural schools 
compared to other schools. 

10. By keeping the specification of the three legislative factors to a minimum it 
enables councils to include a greater consideration of factors appropriate to the 
local context (as exampled within Appendix). 

11. The definition of rural schools using a standard Scottish Government 
urban/rural classification is welcomed. 

12. The greater clarity surrounding the consultation period and the named 
consultees will help councils to plan appropriate timescales with confidence. In 
reality, the probable effect of this will be that the planning process will need to 
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start at the commencement of the school session to effect change at the start of 
the next school session. 

13. The proposal paper recognises practice which some councils already 
practice and is viewed as confirmatory practice. 

14. The involvement of HMIE is valued and seen to be appropriate. 

15. The call-in of closure proposals by the Scottish Government is accepted as 
an improvement to present circumstances and firmly places the onus on each 
authority to ensure the rigour of the procedures set out in the Bill. It supports local 
accountability, should reduce the number of referrals and as such is welcomed. 

16. Ministers will have to demonstrate the same transparency and consistency 
as is expected of authorities. 

How helpful do you find the policy memorandum and the financial 
memorandum accompanying the Bill? 

17. Each memorandum has been written in a manner which is accessible and 
coherent. The explanations are informative and provide a clear rationale for the 
sections within the Bill. 

18. The financial memorandum draws together a range of views and makes a 
balanced judgement on the expectations that will be placed upon authorities. The 
financial assumptions that have been laid out are in line with the present 
consultation process within Dumfries and Galloway Council. 

19. It is agreed that:  

(a) the additional cost burden of the preparation of an educational benefits 
statement will be minimal in comparison with present practice; 
(b)  publishing a proposal paper will incur no additional costs arising from this 
“new” requirement; 
(c)  correcting inaccuracies in a paper should not be burdensome; 
(d)  the additional costs of extending the list of consultees  should be 
minimal;
(e)  notification and advertising of the proposal paper is not additional to 
present practice; 
(f)  holding a public meeting is no change; 
(g)  involving HMIE should improve partnership working; 
(h)  the requirement to publish a consultation report and advertise the fact 
does not change current council practice; and 
(i)  extending the timescales will be achievable within normal work allocation. 

Comments on the consultation that Scottish Government carried out prior 
to the introduction of the Bill 
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20. The consultation period was most helpful in that it provided the opportunity 
to compare our local position with that of new proposals. This resulted in the 
authority creating interim guidelines which reflected the direction of travel that the 
Bill was indicating. 

21. Therefore, the present consultation on a school closure, whilst operating 
under 1981 Act, has attempted to embrace the anticipated improvements 
identified in the Bill. 

Conclusion

22. Overall, the experience within Dumfries and Galloway Council leads 
towards the conclusion that the Bill is fully supported as it currently stands. The 
changes that the council has made in anticipation of the Bill demonstrate that the 
changes are practical and can be delivered in a manner which is rigorous and 
transparent. The council will need to make changes to its current rural school 
provision guidelines. However, there is a consensus view that the direction of 
travel at the moment is the same and demonstrated by a desire to ensure the 
viability and sustainability of its schools through open and transparent 
consultation
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Appendix

DUMFRIES AND GALLOWAY COUNCIL 

 RURAL SCHOOL PROVISION GUIDELINES 

RATIONALE

 1. Dumfries and Galloway is one of the larger rural authorities in Scotland, with 
71% of schools having less than 100 pupils. A main issue for consideration within the 
provision of rural education is at what point is the educational experiences of pupils 
inhibited due to too few pupils of the same age or gender within a school. 

2. The council recognises the important role which a school can play in its local 
community and, therefore, has to balance a need to maintain the support to rural 
communities against the need to ensure that children’s education is being 
satisfactorily and equitably provided across the authority. 

3. In the past five years several school rolls have fallen towards a point where the 
schools became single-teacher i.e. when a school roll falls below 20. During this time 
it has been recognised that there was a need to anticipate problems in order to see if 
there are steps which might be taken in order to sustain a school. 

4. Dumfries and Galloway’s previous position on this issue was to establish a 
‘Small School Review’ Group when the school roll falls to 25 or when the total 
number of pupils in P1-4 is at 12 or less. This process involves all stakeholders and, 
therefore, the established Group would make a recommendation based on their 
findings.

5. Due to the action taken by the Scottish Government of consulting on the 
proposals for changes to legislation entitled “safeguarding our rural schools and 
improving school consultation procedures” the Education and Community Services 
Committee agreed on the 25th March 2008 that no further Small School Reviews 
should be undertaken until the proposed legislation relating to rural schools is in 
place. Only if considered appropriate, the Small School Guidelines should be 
reviewed to reflect the new legislation and take account of the experience of the 
process used in Glentrool to establish the potential for community regeneration. 

6. Although the consultation period ended on Friday 19th September 2008, current 
advice is that a Bill will be introduced during this Parliamentary session but it is 
unlikely that it will be implemented before August 2010. In the absence of any new 
legislation, the previous legislation is still current and, therefore, there is a need to 
create interim guidelines to replace the Small School Review until such time that the 
new legislation comes into operation. 

7. The Small School Review process has proved helpful to communities during the 
period 2003 to 2007 to come to a consensus view on a way forward. However, the 
Scottish Government advised, following the consultation on the proposed closure of 
Glentrool Primary School, that attention should be given by the council to three 
further points within the ‘Guidance’. These related to the following: 

 the need for the council to set out a statement of the educational advantages 
of a proposed closure; 

 the need to answer and evidence all the points and issues which are raised at 
any consultation meeting; and 
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 to clearly demonstrate that changes in the provision of schooling synchronises 
with other council policies relating to rural development and sustaining the 
viability of small communities. 

8. Consequently, this interim guidance has taken account of the original guidance 
which was re-issued by the Scottish Government in 2007, the previous Small School 
Review Guidelines, and includes a view on the safeguarding of rural schools and 
improving school consultation procedures. In order to differentiate from previous 
practice, the interim guideline is entitled “Rural School Provision”. 

9. There is much high quality work carried out in rural schools and parents value 
the benefits which increased teacher pupil interaction brings. The family atmosphere 
of the rural school is undeniably a fertile source of “encouraged success in learning”. 
Rural schools are appreciated for their community focus and often are a community’s 
main centre for activity. The Scottish Government has indicated that there is a link 
between educational attainment of pupils and the rurality of their schools. It has been 
claimed that attainment in remote and accessible rural primary schools alike is 
slightly higher than in other schools. However, through the challenge of Curriculum 
for Excellence, “wider achievements” are increasingly as important as attainment. 
Rural schools, like their urban partners, need to be judged on both criteria. 

10. Wider achievements are of growing interest in a society that needs successful 
learners, confident individuals, effective contributors and responsible citizens who 
have developed such qualities through a curriculum which provides opportunities for 
pupils’ optimal learning and social interaction. The aim is for all schools to deliver this 
within a flexible curriculum with appropriate opportunities for pupil choice, innovation, 
participation and access to appropriate facilities. 

11. Where there are concerns about educating children in single-teacher schools, 
there will be some schools which, by dint of their geographical position and distance 
from alternative schooling, may be retained regardless of other factors - although 
there may come a time when numbers fall to such a low figure that discussions of 
alternative options might be considered. The council will attempt to ensure that 
schools in this position have sufficient staffing resources available to them to combat 
some of the concerns indicated above. 

12. In all these considerations, the council recognises the need to reach a decision 
which takes account of and balances all the complex and sometimes conflicting 
factors relating to a particular case in the context of fulfilling all its statutory duties. 

PROCEDURE

13. A rural school provision group may be established in response to any one of 
four drivers -

 diminishing school rolls (e.g. when the school roll falls to 25 or when the total 
number of pupils in P1-4 is at 12 or less.);

 alternative provision options, which emerge from the School Estate 
Management Plan; 

 community planning and use; and 
 rural sustainability and development. 

14. The Service Director Schools Services will be responsible for initiating the review 
process and for making arrangements for the creation of each rural school provision 
group. The purpose of the group is to articulate and explain, in the form of a 
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consultation paper, the grounds for consideration of the future sustainability and 
viability of a school. The paper should make clear what overall educational benefit 
will result from its proposal and for whom. As well as identifying the likely impact of 
the school’s closure on the future sustainability and viability of the community in 
which the school is located and the wider area it serves. The resulting report will then 
be presented to the Education Committee by the Service Director. 

15. Ideally, notification of the review should be announced in the summer term - by 
which time enrolments for the following year will be known - and a local review group 
formed with the intention that full consultation can take place before any changes 
may be effected from the beginning of the school session in 15 months’ time. 

16. The work of the local RSP Group and sub-groups should be completed by 
October of the following term.

17. Specific sub-groups may be commissioned to provide detailed information, for 
example, on rural sustainability, development and community planning. This would 
demonstrate how a closure proposal accords with the council’s community planning 
responsibility and the need to ensure that changes to any provision of schooling 
synchronises with council policy relating to rural development and sustaining the 
viability of small communities. 

18. The RSP Group should have within its membership: 

 Parent representation (to include Parent Council Chair and PTA Chair - if 
different) and a pre-school parent; there should be a minimum of two parents 
on the Group; 

 Community Council representation/Rural Partnership Group; 
 Headteacher; 
 Non-teaching staff representative; 
 Schools Services representation (other than School Education Officer); 
 School Education Officer; 
 Community Planning representation; 
 Church representation; 
 Elected Member for area; and 
 Area Management representation. 

19. The proposed composition of the Group may well vary from school to school 
depending on local circumstance but the Group should attempt to satisfy all 
categories.

20. The Chair of the Group should be nominated by the Service Director. It will be 
open to the Group to call upon others to represent views and it will have the power to 
seek advice, request reports or request specific sub-groups for community planning 
or rural sustainability in liaison with the appropriate council service. 

21. In considering the future viability of a school, the following factors should be 
considered:

 22. Educational factors 

 Trends in the school roll over several years; 
 Patterns over the four years of P1-4; 
 Interaction of school and community; 
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 Pre-school figures; 
 Extra-territorial placement request patterns (in both directions); 
 Attainment and wider achievement of pupils; 
 Out-of-school hours learning; 
 Viability of support to achieve equality in educational standards; 
 Alternative (Roman Catholic) school provision (where relevant); 
 Opportunities to deliver a modern, flexible curriculum; and 
 Opportunities for pupil choice and flexibility. 

23. Community planning factors 

 Location of school - location in respect of local community and of other 
school communities; 

 Proposed housing developments; (See Appendix 1) 
 Transport considerations; 
 Impact of school closure on the  community; 
 Impact of school closure on the community’s use of the school’s buildings, 

facilities and grounds; and 
 Impact of new travel patterns on pupils, others, and on the environment if the 

school closes. 

24. Building factors 

 Potential for “School of the Future” specification; 
 Health and safety considerations; and 
 Condition of school building; 

25. Rural Sustainability and Development factors 

 Viability of rural sustainability; and 
 Possibilities for area regeneration 

26. There may well be other factors which the Group would wish to consider and 
among these may be consideration of the appropriateness of the school’s present 
catchment area.  The present catchment areas were established in 1985 and it may 
be that some no longer take appropriate account of population movement and 
housing developments which have taken place over the intervening period. 

27. Consideration might also be given to the potential for “cluster management” of a 
group of schools. It may be that the grouping together of several schools under 
single management could provide: 

 Opportunities for exchange of staff; 
 Time release for management/administration;
 Inter-school opportunities to mix with others of the same age; and 
 Variety of teacher skills. 

28. Schools are entitled to a period of stability following a review and, other than in 
exceptional circumstances, a school should not be subjected to more than one review 
in a five-year period. 
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CONSULTATION - NEXT STEPS 

29. Following the Education Committee agreement, the consultation paper should be 
published. A consultation period should be at least six weeks of term-time. During this 
time there should be a public meeting on the proposals with a further publication of 
what was said during the consultation and how the council has responded.  
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Appendix 1

RURAL SCHOOL PROVISION GUIDELINES 

An example of the considerations which can be undertaken: 

Housing considerations 

Within school catchment: 

1) Does the local plan identify any allocated/long term housing sites? 

2) Based on the most recent housing land audit:- 

a) Are there any sites in the catchment area with planning permission for 
housing which have yet to be developed? 

b) Are there any lapsed permissions which could reasonably be expected to 
come forward again in the near future? 

c) How many houses have been built in the catchment during the previous 
five years? 

d) Based on (c), what is the average annual completion rate in the 
catchment?

3) Based on the Local Housing Strategy or other studies undertaken by Housing 
Services, is there any identified/unmet need for affordable or other housing in the 
catchment area? 

4) Based on (3), is it likely that Communities Scotland or their equivalent 
organisations would support the development of affordable houses in the catchment 
area?

5) Are there any other identifiable opportunities within the catchment for housing 
development?  Such as:-

a) Redundant steadings, houses or other buildings which could 
accommodate housing development under council policies? 

b) Any brownfield sites within the settlement not otherwise identified which 
could accommodate additional housing? 

Based on all of the above provide an overall assessment established and effective supply in 
the catchment and likely rate of development over a 5 – 10 year period. 
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Appendix 

 
DUMFRIES AND GALLOWAY COUNCIL 

 
 RURAL SCHOOL PROVISION GUIDELINES 

 
RATIONALE 

 
 1. Dumfries and Galloway is one of the larger rural authorities in Scotland, with 

71% of schools having less than 100 pupils. A main issue for consideration within the 
provision of rural education is at what point is the educational experiences of pupils 
inhibited due to too few pupils of the same age or gender within a school. 
 
2. The council recognises the important role which a school can play in its local 
community and, therefore, has to balance a need to maintain the support to rural 
communities against the need to ensure that children’s education is being 
satisfactorily and equitably provided across the authority. 
 
3. In the past five years several school rolls have fallen towards a point where the 
schools became single-teacher i.e. when a school roll falls below 20. During this time 
it has been recognised that there was a need to anticipate problems in order to see if 
there are steps which might be taken in order to sustain a school. 

 
4. Dumfries and Galloway’s previous position on this issue was to establish a 
‘Small School Review’ Group when the school roll falls to 25 or when the total 
number of pupils in P1-4 is at 12 or less. This process involves all stakeholders and, 
therefore, the established Group would make a recommendation based on their 
findings. 
 
5. Due to the action taken by the Scottish Government of consulting on the 
proposals for changes to legislation entitled “safeguarding our rural schools and 
improving school consultation procedures” the Education and Community Services 
Committee agreed on the 25th March 2008 that no further Small School Reviews 
should be undertaken until the proposed legislation relating to rural schools is in 
place. Only if considered appropriate, the Small School Guidelines should be 
reviewed to reflect the new legislation and take account of the experience of the 
process used in Glentrool to establish the potential for community regeneration. 
 
6. Although the consultation period ended on Friday 19th September 2008, current 
advice is that a Bill will be introduced during this Parliamentary session but it is 
unlikely that it will be implemented before August 2010. In the absence of any new 
legislation, the previous legislation is still current and, therefore, there is a need to 
create interim guidelines to replace the Small School Review until such time that the 
new legislation comes into operation. 
 
7. The Small School Review process has proved helpful to communities during the 
period 2003 to 2007 to come to a consensus view on a way forward. However, the 
Scottish Government advised, following the consultation on the proposed closure of 
Glentrool Primary School, that attention should be given by the council to three 
further points within the ‘Guidance’. These related to the following: 
 

• the need for the council to set out a statement of the educational advantages 
of a proposed closure; 

• the need to answer and evidence all the points and issues which are raised at 
any consultation meeting; and 
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• to clearly demonstrate that changes in the provision of schooling synchronises 

with other council policies relating to rural development and sustaining the 
viability of small communities. 

 
8. Consequently, this interim guidance has taken account of the original guidance 
which was re-issued by the Scottish Government in 2007, the previous Small School 
Review Guidelines, and includes a view on the safeguarding of rural schools and 
improving school consultation procedures. In order to differentiate from previous 
practice, the interim guideline is entitled “Rural School Provision”. 
 
9. There is much high quality work carried out in rural schools and parents value 
the benefits which increased teacher pupil interaction brings. The family atmosphere 
of the rural school is undeniably a fertile source of “encouraged success in learning”. 
Rural schools are appreciated for their community focus and often are a community’s 
main centre for activity. The Scottish Government has indicated that there is a link 
between educational attainment of pupils and the rurality of their schools. It has been 
claimed that attainment in remote and accessible rural primary schools alike is 
slightly higher than in other schools. However, through the challenge of Curriculum 
for Excellence, “wider achievements” are increasingly as important as attainment. 
Rural schools, like their urban partners, need to be judged on both criteria. 
 
10. Wider achievements are of growing interest in a society that needs successful 
learners, confident individuals, effective contributors and responsible citizens who 
have developed such qualities through a curriculum which provides opportunities for 
pupils’ optimal learning and social interaction. The aim is for all schools to deliver this 
within a flexible curriculum with appropriate opportunities for pupil choice, innovation, 
participation and access to appropriate facilities. 

 
11. Where there are concerns about educating children in single-teacher schools, 
there will be some schools which, by dint of their geographical position and distance 
from alternative schooling, may be retained regardless of other factors - although 
there may come a time when numbers fall to such a low figure that discussions of 
alternative options might be considered. The council will attempt to ensure that 
schools in this position have sufficient staffing resources available to them to combat 
some of the concerns indicated above. 
 
12. In all these considerations, the council recognises the need to reach a decision 
which takes account of and balances all the complex and sometimes conflicting 
factors relating to a particular case in the context of fulfilling all its statutory duties. 

 
PROCEDURE 

 
13. A rural school provision group may be established in response to any one of 
four drivers -   

 
• diminishing school rolls (e.g. when the school roll falls to 25 or when the total 

number of pupils in P1-4 is at 12 or less.);     
• alternative provision options, which emerge from the School Estate 

Management Plan; 
• community planning and use; and 
• rural sustainability and development. 

 
14. The Service Director Schools Services will be responsible for initiating the review 
process and for making arrangements for the creation of each rural school provision 
group. The purpose of the group is to articulate and explain, in the form of a 
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consultation paper, the grounds for consideration of the future sustainability and 
viability of a school. The paper should make clear what overall educational benefit 
will result from its proposal and for whom. As well as identifying the likely impact of 
the school’s closure on the future sustainability and viability of the community in 
which the school is located and the wider area it serves. The resulting report will then 
be presented to the Education Committee by the Service Director. 

 
15. Ideally, notification of the review should be announced in the summer term - by 
which time enrolments for the following year will be known - and a local review group 
formed with the intention that full consultation can take place before any changes 
may be effected from the beginning of the school session in 15 months’ time. 

 
16. The work of the local RSP Group and sub-groups should be completed by 
October of the following term.   

 
17. Specific sub-groups may be commissioned to provide detailed information, for 
example, on rural sustainability, development and community planning. This would 
demonstrate how a closure proposal accords with the council’s community planning 
responsibility and the need to ensure that changes to any provision of schooling 
synchronises with council policy relating to rural development and sustaining the 
viability of small communities. 

 
18. The RSP Group should have within its membership: 

 
• Parent representation (to include Parent Council Chair and PTA Chair - if 

different) and a pre-school parent; there should be a minimum of two parents 
on the Group; 

• Community Council representation/Rural Partnership Group; 
• Headteacher; 
• Non-teaching staff representative; 
• Schools Services representation (other than School Education Officer); 
• School Education Officer; 
• Community Planning representation; 
• Church representation; 
• Elected Member for area; and 
• Area Management representation. 

 
19. The proposed composition of the Group may well vary from school to school 
depending on local circumstance but the Group should attempt to satisfy all 
categories. 

 
20. The Chair of the Group should be nominated by the Service Director. It will be 
open to the Group to call upon others to represent views and it will have the power to 
seek advice, request reports or request specific sub-groups for community planning 
or rural sustainability in liaison with the appropriate council service. 
 
21. In considering the future viability of a school, the following factors should be 
considered: 

  
 22. Educational factors 
 

• Trends in the school roll over several years; 
• Patterns over the four years of P1-4; 
• Interaction of school and community; 
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• Pre-school figures; 
• Extra-territorial placement request patterns (in both directions); 
• Attainment and wider achievement of pupils; 
• Out-of-school hours learning; 
• Viability of support to achieve equality in educational standards; 
• Alternative (Roman Catholic) school provision (where relevant); 
• Opportunities to deliver a modern, flexible curriculum; and 
• Opportunities for pupil choice and flexibility. 

 
23. Community planning factors 
 

• Location of school - location in respect of local community and of other 
school communities; 

• Proposed housing developments; (See Appendix 1) 
• Transport considerations; 
• Impact of school closure on the  community; 
• Impact of school closure on the community’s use of the school’s buildings, 

facilities and grounds; and 
• Impact of new travel patterns on pupils, others, and on the environment if the 

school closes. 
 

24. Building factors 
 

• Potential for “School of the Future” specification; 
• Health and safety considerations; and 
• Condition of school building; 

 
25. Rural Sustainability and Development factors 
 

• Viability of rural sustainability; and 
• Possibilities for area regeneration 

 
26. There may well be other factors which the Group would wish to consider and 
among these may be consideration of the appropriateness of the school’s present 
catchment area.  The present catchment areas were established in 1985 and it may 
be that some no longer take appropriate account of population movement and 
housing developments which have taken place over the intervening period. 
 
27. Consideration might also be given to the potential for “cluster management” of a 
group of schools. It may be that the grouping together of several schools under 
single management could provide: 

 
• Opportunities for exchange of staff; 
• Time release for management/administration; 
• Inter-school opportunities to mix with others of the same age; and 
• Variety of teacher skills. 

 
28. Schools are entitled to a period of stability following a review and, other than in 
exceptional circumstances, a school should not be subjected to more than one review 
in a five-year period. 
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CONSULTATION - NEXT STEPS 
 
29. Following the Education Committee agreement, the consultation paper should be 
published. A consultation period should be at least six weeks of term-time. During this 
time there should be a public meeting on the proposals with a further publication of 
what was said during the consultation and how the council has responded.  
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Appendix 1 

 
 

RURAL SCHOOL PROVISION GUIDELINES 
 

An example of the considerations which can be undertaken: 
 

Housing considerations 
 

Within school catchment: 
 

1) Does the local plan identify any allocated/long term housing sites? 
 
2) Based on the most recent housing land audit:- 
 

a) Are there any sites in the catchment area with planning permission for 
housing which have yet to be developed? 

b) Are there any lapsed permissions which could reasonably be expected to 
come forward again in the near future? 

c) How many houses have been built in the catchment during the previous 
five years? 

d) Based on (c), what is the average annual completion rate in the 
catchment? 

 
3) Based on the Local Housing Strategy or other studies undertaken by Housing 
Services, is there any identified/unmet need for affordable or other housing in the 
catchment area? 
 
4) Based on (3), is it likely that Communities Scotland or their equivalent 
organisations would support the development of affordable houses in the catchment 
area? 
 
5) Are there any other identifiable opportunities within the catchment for housing 
development?  Such as:-  
 

a) Redundant steadings, houses or other buildings which could 
accommodate housing development under council policies? 

b) Any brownfield sites within the settlement not otherwise identified which 
could accommodate additional housing? 

 
Based on all of the above provide an overall assessment established and effective supply in 
the catchment and likely rate of development over a 5 – 10 year period. 
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SUBMISSION FROM EAST DUNBARTONSHIRE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. Thank you for your letter of 19th March 2009 regarding the above 
subject. My response is as follows. 
 
2. East Dunbartonshire Council already has procedures in place 
regarding consultation on the closure of any school. These procedures have 
regard to alternatives to the closure of the school including those alternatives 
suggested within the Bill. These include: 
 
• likely overall impact of the schools closure on the communities which it 

serves  
• likely impact of closure specifically on the community's subsequent use of 

the school's building facilities and grounds  
• likely impact that new travel to school patterns and arrangements would 

have on pupils and other school users and the environment.  
 
3. It is part of normal practice within East Dunbartonshire Council to 
publish a statement setting out the educational benefits of the school closure 
proposal. 
 
4. As part of its consultation procedures the council would also publish a 
consultation paper. Although most of the guidance contained within the Bill is 
reflected already in the council’s procedures they will be reviewed to ensure 
that they reflect in full the principles noted below:  
 
• a mechanism for addressing allegations of factual inaccuracies in a 

consultation paper is established 
 
• the list of people who must be consulted will be extended 
 
• the way consultations are publicised will be reviewed 
 
• how people can respond to a consultation will be updated 
 
• the minimum consultation period to 6 weeks of term time will be extended 
 
• a requirement that the authority publish a consultation report, 28 days 

before the final decision is to be taken will be implemented. 
 
5. The policy memorandum accompanying the Bill is a clear and concise 
document which is helpful in setting out the main proposals contained within 
the Bill and the context in which these proposals have been formulated. 
 
6. The consultation carried out by the Scottish Government prior to the 
introduction of the Bill was issued just prior to the schools’ summer holiday 
period with a response date of September. This reduced the amount of time 
available to consult with head teachers and parent bodies. 

 Gordon Currie 
 Head of Education 
 9 April 2009 338



SUBMISSION FROM EAST RENFREWSHIRE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. It is noted that COSLA and ADES have worked closely with the Scottish 
Government on the development of the Schools (Consultation) (Scotland) Bill.  
 
2. East Renfrewshire Council supports the general principles of the Bill 
recognising that it seeks to modernise the consultation process applicable in 
all cases of school closure and other proposals affecting schools such as 
relocation, and varying the arrangement for the transfer of pupils from a 
primary to a secondary school. 
 
3. It is considered that the procedures merely formalise in legislation existing 
practice that any public body should be following in terms of transparency, 
fairness and accountability. The provision to require that authorities provide a 
statement of educational benefits for each proposal is again something that 
should be undertaken as a matter of course and does not present any 
difficulties. It is noted that as part of the new process HMIE must comment on 
all cases of school closure and other proposals affecting schools; their role 
being to consider the educational aspects of an authority’s proposal. Whilst 
there is no difficulty with this, we should be mindful that no doubt there may 
be interest expressed by some in comparing the individual schools concerned 
HMIE reports and the HMIE report on the proposal’s educational benefits 
statement/consultation, even although the reports have been undertaken at 
different times and for differing purposes - despite the objective of HMIE to 
comment of educational benefits and areas for improvement.   
 
4. The procedure to replace the automatic referral system to ministers on all 
school closures and changes of site or catchment area, with a ministerial call 
–in power only in relation to school closures where there have apparently 
been failures in the consultation or decision making processes is welcome. It 
is important that the Bill, whilst recognising the specific circumstances of rural 
schools, does not regard rural schools significantly different from other 
schools which may adversely affect a local authority’s ability to manage 
effectively its school estate to deliver excellent educational outcomes and 
experiences for the benefit all children, young people, staff and the wider 
community. 
 
5. The policy memorandum and financial memorandum that accompanied 
the Bill were very useful. 
 
 
Fiona Morrison 
Head of Education Services 
(School Performance and Provision) 
09 April 2009 
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SUBMISSION FROM EDUCATIONAL INSTITUTE OF SCOTLAND 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. The Educational Institute of Scotland welcomes this opportunity to provide 
the Education, Lifelong Learning and Culture Committee with written evidence 
to assist in its scrutiny of the above Bill. 

 
2. The EIS previously responded to the initial consultation entitled 
“Safeguarding our Rural Schools and Improving School Consultation 
Procedures” in September 2008. In general terms the EIS was supportive of 
the proposals to change the legislative provisions governing consultation 
procedures, particularly as they relate to proposed school closures and the 
following quotation from the original consultation paper accurately reflects the 
attitude of the Institute to any school closure: 

 
 “to seek to ensure that a closure decision is only taken as a last 

resort and not until all of the alternatives have been explored and 
the potential impact on the community fully considered” 

 
3. In addition the following extract from the original consultation paper is also 
absolutely in line with the thinking of the EIS with regard to the consultation 
process which must precede any decision to close a school: 

 
 “A system which is regarded as fairer will be one in which all the 

parties feel that their views have been taken seriously and given 
consideration and responded to. It will not be one in which the 
parents and the community effectively have a right of veto over 
the Council, nor one in which the Council can proceed to a 
decision without taking full account of the views of the parents 
and community. A fair system is one in which the consultation 
process is a genuine one, where the final Council decision takes 
account of the views expressed and the unique circumstances of 
each case. It will be one where closure proposals can be and are 
withdrawn, modified or proceeded with, in light of the views 
expressed during consultations.” 

 
4. However, the EIS has opposed previous attempts to introduce a 
“presumption against closure” of any school or group of schools as the 
following extract from our response to the original “Rural Schools (Scotland) 
Bill” outlines: 

 
 “Any decision to close any school is always a difficult one. There 

can be no avoidance of the fact, however, that a decision to 
keep open a non-viable school will have significant implications 
for the level of educational provision and the staffing standards 
in other schools across the local authority area. In all the 
circumstances, therefore, the Institute would not support “a 
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presumption against closure” and would advocate that all 
decisions which may result in the closure of a school should only 
be made on the basis of full consultation and a careful 
examination of the circumstances of each case.” 

 
The EIS response to the Schools (Consultation) (Scotland) Bill 

 
5. The EIS believes, strongly, that any decision to close a school should be 
a decision of last resort and that no decision should be taken in relation to the 
closure of any school (rural or otherwise) until and unless the following issues 
have been fully consulted upon and only thereafter should decisions be taken: 

 
 the educational case 

 
 travel distances and times 

  
 future pupil/population projections 

 
 rural sustainability and development 

  
 urban communities and regeneration 

 
 financial considerations 

 
 other alternatives 

 
 unique local factors. 

 
6. It is the view of the EIS that the time is now right for a major revision, 

improvement and modernisation of the Education (Publication and 
Consultation etc) (Scotland) Regulations 1981 and the Institute would fully 
support the following proposals contained within the Bill. 

 
 The preparation of the Educational Benefits Statement (prior 

to the commencement of the formal consultation process) as 
part of the proposal paper. 

 
 The provisions for the circulation of the proposal paper and 

the introduction of a formal consultation period which must 
include “at least 30 school days of any affected school.” 

 
 The requirement to hold a public meeting and for the 

Education Authority be represented at which the relevant 
proposal(s) are to be discussed. 

 
 The production of a formal consultation report, following the 

conclusion of the consultation period, and the requirement to 
circulate the consultation report to all interested parties and to 
introduce time for further consideration. 

 

341



 The expanded definition of “relevant consultees” contained 
within Schedule 3 of the Bill is very much in line with the 
Institute’s response to the original consultation exercise. 

 
Some aspects of the Bill which require further consideration 
 
7. There are three aspects of the Bill to which the EIS would wish to make 

specific reference and these are: the involvement of HMIE, the factors for 
rural school closure proposals and the proposed call in of closure 
proposals. 

 
8. The EIS welcomes the further detail which has been included in the Bill 

regarding the involvement of HMIE, which was missing from the original 
consultation paper. However, the role of the HMIE, as defined in the Bill, 
could be described as having responsibility for writing the first draft of the 
consultation report. In short, HMIE will have access to all of the information 
which will be available to the education authority, in particular the written 
and oral representations. As the HMIE is an “executive agency of the 
Scottish Ministers” this may lead to, at least a perceived conflict of interest, 
if the closure proposal were to be subject to a subsequent call in notice by 
the “Scottish Ministers.” Is there, perhaps, an argument for restricting the 
role of HMIE to the provision of a report to the local authority solely on the 
“educational aspects” of the relevant proposal. In this regard it might be 
helpful if, on the face of the Bill, it was made clear that the HMIE Report 
could include all schools potentially affected by the relevant proposal. 

 
9. The Bill requires the education authority to have special regard to the 

following factors in respect of a proposal to close a “rural school”: 
 

 any viable alternative to the closure proposal. 
 

 The likely effect on the local community (including the 
community’s sustainability) and the availability of the schools 
premises/facilities for use by that community. 

 
 the likely effect caused by any different travelling 

arrangements on pupils, staff and other users of the schools 
facilities and any environmental impact. 

 
10. While the EIS accepts that all of these factors are crucial when considering 

the closure of a rural school, it should not be forgotten that all three are 
immensely important to all of Scotland’s communities, particularly when 
there exists a threat to close the community’s school. On this basis we 
could not support restricting the consideration of these issues to rural 
schools only as any closure of a school in any part of Scotland will impact 
on the community in these three ways. In many parts of the country a local 
authority will have responsibility for both rural and non rural schools and it 
is invidious, to say the least, that from a statutory point of view the local 
authority may be required to treat the closure of two schools within its area 
in two different ways. In short, the three matters to which the authority 
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must have regard should apply to all proposed closures and not just to 
those within a rural area. 

 
11. The proposal to introduce a “call in” system by Scottish Ministers 

represents an interesting compromise between the more de-regulatory 
approach suggested in the initial consultation and the existing, very strict, 
criteria which result in automatic referral to Ministers. The education 
community has little practical experience of the “call in” procedure, which 
has received considerable publicity recently in relation to planning cases.  
Nevertheless, it remains the case that all closure decisions, regardless of 
the extent and rigour of the consultation process, could be open to judicial 
review proceedings. In this context, therefore, the earlier comments about 
the role of HMIE in the consultation process should be restated. The role 
of the HMIE as “an executive agency of the Scottish Ministers” does beg 
the question about any further advice to be provided to Ministers, following 
a decision to call in a particular proposal. The Bill will perhaps have to 
clarify any further role for HMIE beyond the report to be provided to the 
education authority in line with Section 8 of the Bill. 

 
 
Ken Wimbor 
Assistant Secretary 
24 April 2009 
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SUBMISSION FROM FÈISEAN NAN GÀIDHEAL 

 
Schools (Consultation) (Scotland) Bill 

 
Background to Fèisean nan Gàidheal 
 
1. Fèisean nan Gàidheal’s aim is to make Gaelic arts, language and 
culture more accessible and more widely appreciated through the support 
and development of around 45 community based tuition Fèisean, primarily for 
young people, which take place throughout Scotland. It is an independent 
organisation supporting tuition in Gaelic song, Gaelic drama, Gaelic 
language, traditional music and dance to over 6,000 young people annually.  
 
2. Fèisean nan Gàidheal is also involved in providing traditional music 
tuition in schools through the Scottish Government’s Youth Music Initiative, 
and in 2008-09 over 6,200 pupils in primary schools within the Highland 
Council and East Lothian Council areas benefited from this. We operate 
Meanbh-Chuileag, the only Gaelic theatre-in-education service which, 
although it is part-time due to funding constraints, nevertheless manages to 
offer a drama experience to around 2,300 school pupils annually. Fèisean 
nan Gàidheal also runs the Blas Festival in partnership with the Highland 
Council and the Promoters’ Arts Network which, in 2008, attracted an 
audience of nearly 9,500 people to over 70 events across the Highlands. 
Cèilidh Trails, organised by seven Fèisean, reach an audience of nearly 
10,000 people during the summer months. 
 
3. Our funding comes principally from the Scottish Arts Council, 
Highlands and Islands Enterprise, The Highland Council and Bòrd na 
Gàidhlig. Other funders contribute to our work in a more limited way, or on a 
project-by-project basis, including Comhairle nan Eilean Siar, Argyll and Bute 
Council, Western Isles, the Cairngorms National Park, European Social Fund, 
the Heritage Lottery Fund and so forth. 
 
4. An economic impact assessment of Fèisean nan Gàidheal, carried out 
on behalf of Highlands and Islands Enterprise in 2006, showed that our work 
supported over 60 FTE posts, and our turnover in 2007-08 was in the region 
of £1.465m. 
 
5. Our objectives are to: 
 
• provide support, including finance, for the development of individual 

Fèisean, promoting excellent working practices, and developing their 
range of activities 

• develop the use of the Gaelic language within the Fèis movement, 
developing the spoken word as a means of communication and medium 
for tuition, according to the needs of the community each Fèis serves 

• develop the work of the Fèisean within the formal education sector 
• deliver strategic projects and contract work, with partners, carried out by 

Fèisean nan Gàidheal and individual Fèisean 
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• develop training to enhance the skills of those involved in Fèisean and 
promote excellence within the Fèis movement 

• continue to foster closer links between Fèisean, other organisations and 
other countries, and raise the profile of the Fèis movement through 
enhanced PR and showcase opportunities 

 
6. While Fèisean nan Gàidheal exists first and foremost to offer a range 
of useful services to its member Fèisean, we are also involved in strategic 
projects that benefit the Fèisean consistent with our aims and objectives. 
 
7. Fèisean nan Gàidheal is a key partner in the Gaelic Arts Strategic 
Development (GASD) group which has developed a National Gaelic Arts 
Strategy. Another key project currently under development is a Fèis 
Academy, in partnership with the Royal Scottish Academy of Music and 
Drama, the University of the Highlands and Islands and Sabhal Mòr Ostaig. 
 
8. Last year, Fèisean nan Gaidheal was commissioned by Highland 2007 
to produce a new work for the finale to an event in Eden Court Theatre 
marking the end of the Highland Year of Culture. ‘Dealbh Dùthcha’ (Portrait of 
a Country) featured 27 young people from Fèisean all over the Highlands and 
Islands playing new music and songs commissioned from Skye based 
composer, Blair Douglas. It incorporated several elements of Highland culture 
- traditional music, Gaelic song, step dance and images of Highland 
landscapes and people - and was performed in Liverpool as Scotland’s sole 
contribution to the Liverpool 2008: European City of Culture celebrations.   
 
General comments on the Schools (Consultation) (Scotland) Bill 
 
9. Fèisean nan Gàidheal welcomes the general principles of the Schools 
(Consultation) (Scotland) Bill. Working, as we do, with communities across 
Scotland, we also welcome the emphasis on rural schools, and the inclusion 
of Bòrd na Gàidhlig as a body to be consulted in the event of a change in 
provision that would affect Gaelic education. We believe this is a role the 
Bòrd should have. 
 
10. As an organisation that has a strong Gaelic language element to what 
we do, although we are concerned largely with informal education, through 
our Youth Music Initiative work for the Highland Council we do work regularly 
with Gaelic medium units and the only Gaelic school in the region. We offer 
tuition through the medium of Gaelic to such schools, and are convinced of 
the need for more dedicated Gaelic schools so that more pupils can benefit 
from the opportunities for acquisition of the Gaelic language that such 
schools offer. Fèisean nan Gàidheal believes that Gaelic schools are an 
essential step in the revival of Gaelic and that more dedicated Gaelic schools 
are needed, and quickly, in order to increase numbers of Gaelic speakers. 
 
11. Fèisean nan Gàidheal welcomes the commitment shown already by 
some local authorities to agree to progress the development of dedicated 
Gaelic schools. In particular, the agreement to develop schools in Portree 
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and Fort William as a result of a commitment made within the Gaelic 
Language Plan of the Highland Council was a very welcome development. 
 
12. We are also aware of parental demand in Barra and Edinburgh for 
such schools to be established, and we strongly believe that Comhairle nan 
Eilean Siar should move towards Gaelic medium education as the norm, as 
promised within its Gaelic Language Plan. Recent research among parents in 
the Western Isles points to significant demand for the designation of certain 
schools in the Western Isles as Gaelic schools. 
 
Proposed amendment 
 
13. While warmly welcoming the general provisions of the Bill, there is an 
area where we feel the place of Gaelic could be strengthened. We firmly 
believe that where there is a significant percentage, perhaps 25% or above, 
of pupils in a school currently receiving Gaelic education [using the definition 
of such given in the Gaelic Language (Scotland) Act 2005] and where there is 
strong parental support evident for the establishment of a dedicated Gaelic 
school, Scottish Ministers should have the power to instruct a council to 
initiate consultation on altering the status of that school to that of a Gaelic 
school. 
 
14. This would give ministers the opportunity to ensure that Gaelic 
medium education is progressed and would be consistent with one of the 
Scottish Government’s pre-election commitments to “ensure that there is a 
legally enforceable right to Gaelic medium primary education where 
reasonable demand exists”. It would also, in our view, be within the spirit of 
this Bill and would ensure that councils do not miss opportunities to progress 
Gaelic education and increase the number of Gaelic speakers, an aim shared 
by all parties during a recent parliamentary debate on Gaelic education. 
 
Catriona MacIntyre 
Fèisean nan Gàidheal Chair 
April 2009 
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SUBMISSION FROM FIFE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. This written evidence is offered to the Scottish Parliament's Education, 
Lifelong Learning and Culture Committee on behalf of Fife Council. It is 
offered in response to the call by the Committee for comments on the general 
principles of the above Bill. 
 
2. We begin by expressing appreciation for the quality of the consultation 
carried out by the Scottish Government prior to the introduction of the Bill. It 
was extensive and thorough, it provided a good analysis and report of the 
responses and there was evidence that thoughtful consideration had been 
given to responses including those received from local authorities. We have 
numbered the paragraphs that follow for ease of reference. 
 
3. We welcome the intention of the Bill to update and strengthen the 
consultation practices and procedures that local authorities follow in relation to 
school closures and other proposals. In our view the legislation, as proposed, 
will reflect existing good practice in local authorities. 
 
4. We welcome the proposal to replace the current referral system with the 
introduction of a power for the minister to “call in” proposals in agreed 
circumstances.  
 
5. We support the principle of subsidiarity; that responsibility for school 
provision rests with local authorities because they are in the best position to 
take decisions on the provision of efficient and effective education taking 
account of the local and wider community circumstances. This principle is in 
accord with the concordat between national and local government, that local 
government should have the autonomy to manage education provision within 
the parameters of national guidelines. We accept the need for an independent 
check by the minister on the local authority’s compliance with the 
requirements of the consultation or decision making process. 
 
6. We acknowledge the importance of the school in rural communities. A 
rural school is often the heart of the community, enhancing its viability and 
providing a range of services. 
 
7. We accept the three factors (Section 12) to which the authority must have 
special regard in relation to proposed closure of rural schools. 
 

8. We would have concerns that a test that is limited to a question of local 
educational benefits does not take account of the responsibility of the local 
authority to manage the evolution of its school estate. It may make it very 
difficult to bring about evolution of provision as communities expand and 
contract. As it stands, the Bill in our view, does not appear to be compatible 
with the duty on local authorities to secure best value as expressed in the 
Local Government in Scotland Act (2003). 
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9. We would propose that a cost-benefit test, including both educational and 
financial considerations, for both the local and wider community, should be 
applied to all proposed closures. We would not wish, as is proposed in the 
Bill, the question in a consultation about a proposed school closure to be 
limited only to a test of educational benefits for the local community. For local 
authorities the duty to secure best value is at the heart of making efficient and 
effective educational provision; the test must reflect the principles of best 
value as well as the question of local educational benefits.  
 
10. It follows from the above that HMIE would not be competent to evaluate 
both legs of the test we would propose (in 9 above) in relation to a proposed 
school closure. The key role, and competence, of HMIE is to provide 
independent evaluative comment on quality of school provision. Where there 
is local disagreement about this aspect then HMIE would be competent to 
comment. However HMIE would not be in a position to evaluate how 
effectively the local authority has exercised its duty to secure best value. 
 
11. We would consider the resource implications of the Bill to be relatively 
minor in relation to the procedural requirements on local authorities for 
consultations. COSLA has provided estimates of such costs and we would 
concur with these. 
 
12. I hope the Committee finds these comments helpful in developing the 
legislation. 
 
 
Bryan Kirkaldy 
Senior Manager 
9 April 2009 
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SUBMISSION FROM GOVAN LAW CENTRE 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. Govan Law Centre (GLC) is an independent, charitable community 
controlled law centre operating in Scotland. Its Education Law Unit is 
Scotland's expert legal resource in the field of school education, with a 
particular focus on tackling discrimination, promoting human rights and the 
rights of pupils with additional support needs. We aim to make pupils' rights 
and parents' rights in education a reality. 

2. We welcome the opportunity to comment on the Schools (Consultation) 
Bill at Stage 1 of the legislative process. While the proposals fall short of a 
legislative presumption against the closure of rural schools, GLC welcomes 
the general principles of the Bill and agree that there is a need to improve the 
current consultation process for school closures and other prescribed 
changes.  

Equality Duties 
 

3. While the statutory equality duties1 now require public bodies (including 
education authorities) to have regard to the effect of their decisions on 
disabled people and people from different racial groups, all too often decisions 
taken on school closures and changes do not seem to take these important 
factors into account. 
 
4. In recent months we have received several telephone enquiries from 
parents concerned about pending decisions to close or move schools. These 
have included the following. 
 
5. Example A: Consultation documents were sent to parents of the children 
affected, asking for comments. Despite the fact that a large proportion of 
parents in the area do not have English as their first language, the 
consultation papers were only provided in English, thereby excluding many 
parents from meaningful participation. Some parents signed the document 
and returned it to school, thinking it was a consent slip for a school trip. This 
gives rise to concerns that the council’s race equality duty has not been met 
and there does not appear to have been any impact assessment carried out. 
 
6. Example B:  Proposals for closure issued to parents of a primary school 
were not issued to the parents of pupils at the autism unit at that school. Only 
after realising they had been omitted and demanding the papers were the 
proposal distributed to these parents. Despite the fact that pupil with autism 
would be more adversely affected by a sudden change in school environment, 
                                            
1 The Disability Equality Duty (Disability Discrimination Act 2005), Gender 
Equality Duty (Equality Act 2006), Race Equality Duty (Race Relations Act 
1976 (as amended)). 
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the proposals included details of where pupils in the mainstream section of 
the school would attend if the school were closed, but said nothing about 
where the pupils at the autism unit would attend in that event. The parents 
were informed verbally that this would be considered after a decision on 
closure was taken, again denying them the opportunity of full and effective 
participation in the consultation process. As in the above example, no impact 
assessment was carried out. 
 
7. The current duties are not therefore providing sufficient safeguards for 
disabled pupils or families from minority ethnic backgrounds. The Schools 
(Consultation) (Scotland) Bill should explicitly acknowledge these duties, and 
require authorities to conduct their consultation process in a way which takes 
proper account of their duties to promote equality.   

 
8. The equality duties require public bodies to conduct and publish impact 
assessments in all their functions – including school closures and changes. 
The purpose of impact assessments is to ensure that people are not 
disadvantaged by an organisation’s decisions and activities and to identify 
where it is possible to take action to promote equality of opportunity. This 
should be provided form in terms in the new Bill. 

Educational Benefits Statement 

9. It is our proposal that the educational benefits statement proposed under 
Section 3 of the Bill should include the requirement to undertake and publish 
an equality impact assessment. One way of achieving this would be by way of 
the following suggested additions to section 3: 

Educational benefits statement 
… 

10. (1A) The statement must include the education authority’s 
assessment of the impact of the proposal on the observance of the 
authority’s equal opportunity requirements. 

… 
11. (4) In subsection (1A), “equal opportunity requirements” has the 
same meaning as in the exceptions to section L2 of Schedule 5 to the 
Scotland Act 1998 (c. 46). 

 
12. Such an amendment would be within the legislative competence of the 
Scottish Parliament as it imposes duties on Scottish public authorities with no 
reserved functions (i.e. education authorities) with a view to securing that their 
functions are carried out with due regard to the need to meet the equal 
opportunity requirements. It is similar to the duty imposed on education 
authorities by virtue of Section 5(2)(b) of the Standards in Scotland’s Schools 
etc. Act 2000. 
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Access to Legal Aid 

13. The current guidance used by the Scottish Legal Aid Board states that “it 
may be unreasonable to make legal aid available to a person to litigate, as a 
private citizen, at public expense, about something that is obviously not 
exclusive to him or her.”2 This rule makes it very difficult for parents who 
would otherwise be eligible for Legal Aid to challenge decisions to close a 
school, even where the council have manifestly failed to follow the correct 
procedures or have taken a decision based on incomplete or inaccurate 
information. 

14. Parents must be given effective means (including access to the courts, 
where necessary) of ensuring that the new requirements in the Bill are, in fact, 
complied with. The lack of access to Legal Aid in cases of this sort is an 
obstacle to that and should be reviewed. 

Conclusion 

15. In GLC’s experience the need to consider the additional implications for 
disabled pupils and pupils or parents who do not have English as their first 
language is often overlooked by authorities. Even in cases where there has 
been a failure to follow the correct statutory procedures, it is prohibitively 
expensive to challenge this in the courts. The simple suggestions made in this 
paper would ensure that education authorities properly consider their equality 
duties before proceeding with a proposal for closure which could otherwise 
have damaging effects on particular groups of children; and that parents have 
the opportunity to challenge such decisions if they do not. 

 
Iain Nisbet 
Head of Education Law 
15 April 2009 

                                            
2 Providing Civil Legal Assistance, para 13.78 
(www.slab.org.uk/profession/handbook/Civil handbook/) 
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SUBMISSION FROM INVERCLDYE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
General 
 
1. Inverclyde Council has previously responded through the consultation 
process and is pleased that a number of the issues raised by the council have 
been taken into account. We feel that this Bill as it now stands is practical and 
will be able to be administered and delivered by local authorities. 
 
Specific 
 
2. We support the view that local authorities should have regard to certain 
matters before they can proceed to consultation on any school – not just a 
rural school. 
 
3. We do not feel that the four factors outlined in the Bill would be unfair 
or detrimental to rural schools. These factors reflect good practice and should 
be part of any comprehensive consultation process. 
 
4. We found the proposed definitions of rural school to be clear and 
helpful. 
 
5. We would support the recommendation that local authorities set out the 
educational benefits of a school closure programme as part of the 
consultation. Authorities should be allowed to customise this statement to suit 
local needs.  
 
6. In terms of the ministerial referral, we would prefer decisions to be 
taken locally and feel this would be in keeping with the spirit of the concordat. 
However if this were not to prove feasible we would support the end of 
automatic referral but with a ministerial right to intervene if due process had 
not been adhered to by local authorities 
 
7. In terms of finance, do not see any major impact on local authority 
budgets in implementing new legislation, as it stands, in this area. 
 
Conclusion 
 
8. While we broadly support the Bill in its present form and think it reflects 
current good practice and can be delivered by local authorities, we would not 
want to see the local accountability, that the Bill allows, undermined by any 
amendments. 
 
9. We are happy for our submission to be put forward but do not wish to 
give oral evidence. 
 
Albert Henderson 
Head of Schools 
3 April 2009 
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SUBMISSION FROM HISAMI IWASE 
 

Schools (Consultation) (Scotland) Bill 
 

 
1. I am a Japanese citizen who is interested in Scottish Gaelic culture and 
studied Gaelic at Aberdeen University in 1986 to 1988. I also had an 
experience that one of my daughters, aged 4 then, was taught Gaelic at 
Gaelic nursery school in Aberdeen. I think that the Gaelic medium school is 
very important for the Gaelic language. 
 
2. Last year I had a chance to visit Hokkaido and learned about Ainu culture.  
The population of speakers of Ainu language is very few and native speakers 
are very old. Although the Japanese Government tries to support to maintain 
Ainu culture and language, the task is very difficult. I realise that many people 
in Hokkaido are not interested in Ainu culture and even did not learn about 
them at school. 
 
3. In this context, I think Scottish Gaelic still has a brighter future with Gaelic 
education system to young generation. 
 
4. I would like the Scottish Government to support and have the legal power 
to underpin all democratic initiatives for the inclusion of Gaelic as a taught 
language. 
 
 
Hisami Iwase 
01 April 2009 
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SUBMISSION FROM JOYCE LANGAN 
 

Schools (Consultation) (Scotland) Bill 
 

1. I should like to make a comment about the upcoming Bill.  As a parent 
with children in Gaelic Medium Education (GME) I would like to say that I 
completely support the idea that Scottish Ministers should be able to force 
local authorities to designate certain schools as Gaelic schools. Especially 
when there is demand and an obvious positive outcome from such 
consultations. 
 
Joyce Langan 
01 April 2009 
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SUBMISSION FROM ANGUS JOHN MACDONALD 
 

Schools (Consultation) (Scotland) Bill 
 
1. I write to congratulate the Scottish Government on its intention to protect 
rural schools from closure. Once a school is closed in a rural community 
young parents generally choose to live elsewhere. A school is a vital amenity 
and focal point in many small communities and as such they should be 
retained wherever possible. 
 
2. I would also wish that Scottish Ministers should have powers to enforce 
local authorities to designate certain schools as Gaelic schools where the 
majority of parents so wish, and have demonstrated this desire in a formal 
consultation. Without Gaelic schools, as opposed to the present Gaelic Units 
within English medium schools, Gaelic will not survive. Only the total 
exposure to the language from 9.00 to 3.30 that will be afforded within Gaelic 
schools will embed the language in the pupils. 
 
3. Also, regarding the setting up of new Gaelic schools I would wish Scottish 
Ministers to have powers to decree that a Gaelic school be set up in a 
community where a viable number of parents have demonstrated their desire 
for this through formal consultation. The views of parents opposed to such a 
move should not be taken into account. Parents wishing Gaelic medium 
education and Gaelic schools for their children do not tell other parents how 
their children should be educated and neither should they have a right to do 
so. The reverse should therefore prevail. 
 
Angus John Macdonald 
01 April 2009 
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SUBMISSION FROM KENNA MACDONALD 
 

Schools (Consultation) (Scotland) Bill 
 
1. I have read the above Bill and would like to make representation as 
follows. 
 
2. Having a lifelong involvement in education through the medium of Gaelic I 
believe it would be desirable for the Scottish Ministers to have powers to 
make it incumbent on local authorities to ensure that schools which provide 
education through the medium of Gaelic are provided where parents in these 
areas have clearly stated their desire for this. I believe it requires statutory 
provision beyond what exists as present to consolidate the position of Gaelic 
teaching in Scotland’s schools. 
 
3. As a parent of children who have attended Gaelic medium education, I am 
aware of the benefits which it bestows in so many ways.  
 
 
Kenna Macdonald 
30 March 2009 
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SUBMISSION FROM NORMAN MACDONALD 
 

Schools (Consultation) (Scotland) Bill 
 
1. I am writing in respect of the above Consultation. I note with interest the 
content of the Bill and appreciate its implications for education, learning and 
culture in Scotland. 
 
2. I would like to make one point in respect of Gaelic education as a parent 
whose three children have benefited greatly from Gaelic medium 
education. The Bill will be much strengthened if Scottish Ministers can ensure 
that the proposed Act gives to them, as ministers, sufficient powers to ensure 
that local authorities MUST designate specific schools as a Gaelic school, 
with Gaelic as the language of instruction, where the majority of parents in the 
catchment area of the said school, or thereby, have indicated in a ballot their 
wish to have their children attend a Gaelic school. If necessary, the new Act 
should detail the specifics of such parental ballot. 
 
3. I hope this is useful to your committee. 
 
Norman Macdonald 
27 March 2009 
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SUBMISSION FROM STUART MACDONALD 
 

Schools (Consultation) (Scotland) Bill 
 
1. I believe this is an ideal opportunity to enhance the ability to meet the 
needs of some learners in Scotland through Gaelic Medium Education and 
continue the journey to excellence in our education system. Apart from 
Glasgow and Inverness other local authorities would appear to be at best 
'dragging their heels' on this issue. Gaelic medium must be considered as an 
option when changes to schooling provision are made by an authority rather 
than an optional extra.   
 
2. I would argue that the Scottish Government should have the ability to 
require local authorities to meet demands for such provision where there can 
be shown to be both a need and benefit to it, and in addition that in some way 
the Scottish Government can require local authorities to improve secondary 
Gaelic medium provision to allow progression and further development of 
pupils from primary.   
 
3. Left to their own devices I fear that they will fail to meet the targets of the 
national Gaelic Language Plan.   
 

Stuart Macdonald 
01 April 2009 
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SUBMISSION FROM SUSAN MCDONALD 
 

Schools (Consultation) (Scotland) Bill 
 
1. I'm a parent whose son is in Gaelic Medium Education (GME) in 
Edinburgh, Tollcross Primary School 
 
2. I'm extremely concerned with the lack of Gaelic provision within the Bill. 
 
3. The following should be strongly considered to be added to the Bill: 
 

• The Scottish Government must be able to require local authorities 
to provide Gaelic schools where there is a benefit 

 
• The Scottish Government must be able to insist on improved levels 

of secondary GME provision where this is a factor in a decision 
affecting schools. 

 
4. Parents in GME Edinburgh are in vast majority in support of a Gaelic 
school, in particular due to the lack of space at present in Tollcross, due to the 
increase over recent years within GME 
 
5. Other towns, who have had as many pupils in GME, have been granted a 
full Gaelic school. This is NOW urgently needed here in Edinburgh. 
 
6. Please consider in adding the extra to the Bill. 
 
Susan McDonald 
01 April 2009 

359



SUBMISSION FROM CEITIDH MHOIREACH 
 

Schools (Consultation) (Scotland) Bill 
 
1. It is my firm belief that Scottish Ministers should have powers to force 
local authorities to designate certain schools as Gaelic schools where the 
majority of parents so wish, and have demonstrated this desire in a formal 
consultation. 
 
Ceitidh Mhoireach 
01 April 2009 
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SUBMISSION FROM THE MORAY COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. I refer to your letter of 5 March 2009 to Alastair Keddie, Chief Executive, 
The Moray Council, who has passed it to me for a response, which you will 
find below. 
 
2. Overall the general principles of the Bill are seen by us as being 
reasonable. The Moray Council is content with the majority of the proposals 
regarding the process and timescale of school closure consultation, given that 
these very closely mirror the “Stage 1 and Stage 2” procedures, which we 
utilised in our most recent consultation exercises. 
 
3. The proposal regarding ministerial call-in is only acceptable if it is limited 
to the criteria as detailed in the Bill ie “where it appears to them that there may 
have been failures in the consultation or decision making process either by 
way of significant non-compliance with the new requirements of the Bill or by 
the authority failing to take proper account of a material consideration relevant 
to its decision”. Given that, in our response to the original consultation, we, 
along with many other local councils, made the point strongly that local 
decisions affecting local services should be taken locally by locally 
accountable elected members, it is of vital importance that the ministerial call-
in proposal is not usurped by any party with any interest in a school closure to 
simply enable a continuation of the current unsatisfactory ministerial referral 
process. 
 
4. The policy memorandum is informative and helpful. 
 
5. The financial memorandum is also informative but in reality the costs of 
school closure consultations will not be significantly different from the cost 
currently incurred via the existing process. This is not a major consideration. 
 
6. The consultation carried out prior to the introduction of the Bill was 
acceptable and reasonably efficient. It is worthy of note however that the 
Scottish Government public meetings were very poorly attended and that 
across the 10 public meetings led by Scottish Government officials there 
would appear to have been a total of fewer than 200 people attending, many 
of whom were in fact local councillors and local education/council officials. It is 
vitally important therefore that the Education, Lifelong Learning and Culture 
Committee takes due cognisance of the overall council services landscape 
which must be considered by the local council and that it does not limit its 
vision purely to rural or other school closures. Councils must take account of 
prevailing circumstances, including finance, as well as ensuring a best value 
approach to the utilisation of scarce council resources.  Again therefore it is 
our view that these decisions are best made locally by locally accountable 
politicians. 
 
 
Alistair Farquhar 
Head of Educational Resource Services 
30 March 2009 
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SUBMISSION FROM THE MORAY FORUM 
 

Schools (Consultation) (Scotland) Bill 

1. The Moray Forum, a regional primary school campaign group within the 
Scottish Rural Schools Network, welcomes the opportunity to comment on the 
Schools (Consultation) (Scotland) Bill. These comments are supplemental to 
and/or highlight aspects of the Moray Forum’s response to the consultation on 
“safe guarding our schools and improving school consultation procedures”. 
The Moray Forum supports both the Bill’s aim to improve consultation 
procedures for all schools and also the inclusion of specific criteria for which 
local authorities must have regard when considering rural school closures. 

Educational benefit statement and consultation process 
 
2. The Moray Forum finds broad agreement with the requirements imposed 
for the conduct of the closure consultation process (sections 3-11). 
 
3. In considering specifically “school closures”, the Moray Forum notes that 
school closure consultations within the rural primary school estate have too 
often ignored the frequently high level of educational performance of the rural 
school. It is critical that authorities provide educational justification for any 
closure. Thus, we welcome the requirement for the publication an educational 
benefit statement (sections 3 and section 4.1c) and the subsequent 
requirement for HMIE to report on the educational implications of the closure 
proposals (section 8).  
 
4. However, we contend that any educationally allied or additional 
arguments for closure, such as financial benefit analysis, building condition 
assessments, roll projections, community impact assessments and, for rural 
schools, factors pertaining to the impact of closure as detailed in sections 
section 12.3 and 12.4, must also be presented with sufficient detail to allow 
their validity to be scrutinised and, as necessary, challenged.  
 
5. When responding to claims of factual inaccuracy (section 5), such as the 
misrepresentation of published data or of the reported expert opinion from an 
organisation or individual, we propose the authority must directly address the 
substance of the allegation and provide clear evidence of having done so 
(section 5.2b). With regard to the consultation period, given the range of 
information that consultees may be required to consider and analyse, the 
Moray Forum maintains that this should be a 10 week minimum of term time.  
 
Special provision for rural schools 

6. The Moray Forum agrees with the provisions for categorising a rural 
school (section 14). In considering the special provisions for rural schools 
(section 12-14), the Moray experience from the 2005 School Estate 
Management Plan (SEMP) consultation and the 2006-2007 Moray two stage 
(S1/S2) school review process is that rural (and also small schools centred on 
identifiable communities within urban classifications, see below) primary 
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schools exert a central role in community cohesion. Such cohesion arises 
from an extensive community support for the educational role of the school 
and also the use of the school as a venue for other community activities. As 
demonstrated by schools within the Moray S1/S2 reviews, the rural school 
may also provide a venue for the delivery of additional services to the 
community and that it is frequently the only facility available for hosting such 
services within a community. A rural school can also be a key factor for both 
population retention and encouraging inward migration to the community. 
Thus, in a rural context, the closure of a school marks a highly significant loss 
of not just educational provision but of an economic driver for the community. 
As such, the effect on the rural community must be a significant factor in 
assessing the validity of closure and a requirement to have regard to such 
matters is appropriate and necessary. The Moray Forum also notes that small 
primary schools may enact important roles in supporting focus and cohesion 
within communities centred on schools within urban classified environments. 
Therefore, in addition to being required to have regard to community impact in 
rural environments, we suggest that authorities are encouraged to examine 
community impact in urban environments. 

Statutory Guidance 
 
7. To ensure consistency in consultation conduct, we support the issuing of 
'statutory guidance' to which authorities would have to regard. 

Call-in of closure proposals by Scottish Ministers  

8. With regard to the call-in process, we contend that the Bill will improve 
accessibility to referral of closure decisions (Section 15.3). However, to 
address decisions that are manifestly “unreasonable” or where the accuracy 
of information remains in significant dispute, we maintain our original 
recommendation that, as dictated by the circumstances of dispute, the appeal 
of a decision should involve referral to a range of independent expertise, 
including HMIE, Audit Scotland, judiciary etc. to inform the adjudication of the 
minister as relevant to sections 16.2 and17.2.  
 
9. While this may initially appear to add a layer of bureaucracy, it is 
envisaged that this will only be required infrequently as the legislative 
requirements for the conduct of the consultation (the statutory guidance) and 
the mechanism of redress will ensure that authorities only bring forward 
closure proposals that are robust. It would not be the role of an appeal 
process to overturn political judgements made on sound information.  
 
10. For the reporting of a ministerial adjudication on a ‘call-in”, we consider 
the recent examples of Scottish Government responses to closure referrals, in 
which a point-by-point justification for the minister’s decision was provided, as 
exemplifying “best practice”. For the purposes of the Bill, we recommend that 
the adjudication must include all reports from relevant bodies consulted as 
part of reaching the decision to uphold or refuse a call in and to uphold or 
refuse consent to a closure proposal. 
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Summary and conclusion 
 
11. To conclude, the Moray Forum fully accepts that the proposed legislation 
does not preclude closure and nor should it. Not withstanding our 
recommendations for the referral and adjudication process and the 
requirement to ensure that the accuracy of consultation information is open to 
scrutiny, we welcome the publication of the Bill. The issuing of statutory 
guidance, a system of verifying the accuracy of consultation information and 
an accessible appeals process will collectively ensure that closures are in the 
educational and community interest. As such, we believe that the legislation 
will be vital to supporting the maintenance and development of high quality 
education in rural Scotland and will also positively contribute to rural 
regeneration/development by creating the ethos whereby the Scottish 
Government and local authorities can utilise the general excellence of rural 
school education to support community development.  
 
Dr Charles S. Bestwick 
Spokesperson on behalf of the Moray Forum 
09 April 2009. 
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SUBMISSION FROM ALASDAIR MORRISON 
 

Schools (Consultation) (Scotland) Bill 
 
1. In reference to the consultation on the above Bill, I firmly believe that 
Scottish Ministers SHOULD have the power to force local authorities to 
designate schools as Gaelic schools where there is a clear majority of parents 
who support this.  I also believe that the Scottish Government should be able 
to put pressure in local authorities to ensure a better level of Gaelic education 
at secondary school. 
 
Alasdair Morrison 
01 April 2009 
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SUBMISSION FROM JULIE NICHOLSON 
 

Schools (Consultation) (Scotland) Bill 
 

1. I have concerns about the above Bill, in particular regarding the provision 
of Gaelic Medium Education. The current situation is not satisfactory and 
councils around Scotland are inconsistent in their provisions. I feel that this 
Bill does not go far enough to help address these issues, and that Scottish 
Ministers should hold ultimate power and responsibility to hold councils 
accountable to providing adequate educational opportunities for all of 
Scotland's children. 
 
 
Julie Nicholson 
01 April 2009 
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SUBMISSION FROM SANDY NICHOLSON 
 

Schools (Consultation) (Scotland) Bill 
 
1. I have only had a brief chance to look at the Schools (Consultation)  
(Scotland) Bill, as I only found out about it earlier this morning, but I am 
concerned that the specific provision within the Bill for Gaelic Medium 
Education (GME) is currently rather weak. This is  particularly so in view of the 
considerable parental demand for GME that exists in several areas of 
Scotland at the moment as well as the Scottish Government's own targets for 
GME pupil enrolments, which can only be met by ongoing increases in 
provision of Gaelic-medium schools. 
 
2. The track record of local authority consultations involving GME (where, in 
some places, councils have seemingly done their best to shirk their 
responsibilities in this area) suggests to me that stronger provisions in favour 
of GME are needed in this Bill. In particular, I suggest that the Government 
should reserve the power to force local authorities to designate schools as 
Gaelic schools where the majority of parents have demonstrated this desire in 
a formal consultation. Although it possibly fits less clearly within the 
framework of this Bill, I also feel that it is important that the Scottish 
Government should have the power to insist on improved levels of secondary 
Gaelic medium provision where this is a relevant factor in a consultation. 
 
3. Thank you for taking my views into consideration. 
 
 
Sandy Nicholson 
01 April 2009 
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SUBMISSION FROM SCCYP 
 

Schools (Consultation) (Scotland) Bill 
 

The Role of the Commissioner 
 
1. The office of Commissioner was established by the Commissioner for 
Children and Young People (Scotland) Act 2003. The general function of the 
Commissioner is to ‘promote and safeguard the rights of children and young 
people’.  
 
2. In particular, the Commissioner must review law, policy and practice 
relating to the rights of children and young people with a view to assessing 
their adequacy and effectiveness, having particular regard to the United 
Nations Convention on the Rights of the Child (UNCRC).  
 
3. The Act puts a particular emphasis on the involvement of children and 
young people in the Commissioner’s work, particularly those groups of 
children and young people who do not have other adequate means by which 
they can make their views known. 
 
United Nations Convention on the Rights of the Child 
 
4. The United Nations Convention on the Rights of the Child was passed by 
the UN General Assembly in 1989 and ratified by the UK in 1991. Ratification 
commits the UK to bringing its law, policy and practice into line with the 
convention and this represents a promise to the children and young people of 
Scotland to make life better for them by respecting and promoting their rights 
as set out in the UNCRC.  
 
5. The UNCRC sets out the fundamental human rights that all children 
around the world, without discrimination, are entitled to. It sets out minimum 
standards for the rights for children, rather than “best practice”; state parties 
are thus encouraged to exceed the standards laid out in the convention, but 
must not fall short of its basic requirements.  
 
Introduction 
 
6. I am delighted to submit written evidence on the Schools (Consultation) 
(Scotland) Bill to the Education and Lifelong Learning and Culture Committee. 
My evidence builds on my office’s previous response to the Scottish 
Government’s consultation Safeguarding Our Rural Schools and Improving 
School Consultation Procedures: Proposals for changes to Legislation. It is 
also informed by the Children’s Rights Impact Assessment (CRIA) that was 
carried out by my office on the proposals for consultation as part of our 
consultation response (available here). 
 
7. While the Commissioner’s remit does not extend to resolving individual 
complaints, my office does run an enquiry service, whose role it is to signpost 
children and young people, parents/carers, and professionals to the 
appropriate agencies to help with any issues affecting children and young 
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people’s rights. This service also enables us to have an ‘ear to the ground’ 
and identify potential systemic issues of concern and feed into policy 
development.  
 
8. The issue of school closures and other major changes to the use of 
schools has featured in a number of enquiries; specifically, the issues raised 
included: 
 

• failure to consult children and young people on proposals; 
• insufficient timescales for consultation with parents/carers; 
• failure to properly inform stakeholders and make the case for a school 

closure; 
• lack of feedback on consultation responses and explanations as to why 

a decision has been taken. 
 
P
 

rinciples 
9. My evidence is rooted in the United Nations Convention on the Rights of 
the Child (UNCRC). The following UNCRC articles are particularly relevant to 
this Bill: 
 
• Art 2 – non-discrimination 
• Art 3 – ‘the best interests of the child shall be a primary consideration’ in 

all actions concerning children’s lives 
• Art 4 – the state is required to take active steps to ensure children’s 

economic, social and cultural rights, including the right to education, ‘to the 
maximum extent of their available resources’ 

• Art 12 – the right of children and young people to have a say in decisions 
that affect their lives 

• Art 28 – the right to an education 
• Art 29 – the aims of education are to develop ‘the child's personality, 

talents and mental and physical abilities to their fullest potential’ 
 
10. As part of our response to the above-mentioned consultation, my office 
carried out a Children’s Rights Impact Assessment (CRIA). Following on from 
that, and taking into account that the proposals in the Bill have moved on 
somewhat from those in the consultation document, I would like to endorse 
the general principles of the Bill. It aims to give children and young people, 
parents/carers and others in the school community a say in the very important 
decisions that are set out in schedule 1 of the Bill. The approach described in 
the Bill to school closures and other proposals also reaffirms democratic 
principles of participation and transparency in the process and this is 
commendable.  
 
11. The Bill recognises that there are particular issues concerning rural 
schools and communities and I welcome that the Bill introduces a mechanism 
to ensure that education authorities take account of the likely impact of the 
closure of a rural school on pupils, families and the whole community. 
 
12. That said, there remains room to further improve the Bill in a number of 
areas and I will address these in turn. 
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Relevant Consultees 
 
13. I very much welcome that ‘pupils at any affected school’ are mandatory 
consultees in relation to all relevant proposals in the Bill (Schedule 2). 
However, this is then qualified by ‘in so far as the education authority 
considers them to be of a suitable age and maturity’.  
 
14. This is open to unduly restrictive interpretations that may put key 
provisions of the Bill at risk of being undermined. Instead of the current 
wording, the Bill should refer to the need to use a range of consultation 
methods that are appropriate to the age and maturity of different (age) groups 
of pupils. I believe that this needs to appear on the face of the Bill and be 
further fleshed out in guidance for education authorities to enable them to 
carry out as comprehensive a consultation with pupils as possible. Also, pupil 
councils (where applicable) should be added to the list of relevant consultees.  
 
Consultation Methods 
 
15. It is important to recognise that a proposed closure of a school, or another 
significant alteration of its use, can trigger emotional distress among pupils; 
the nature of enquiries on these issues dealt with by my office certainly 
testifies to that. It is therefore crucial that the issue is handled sensitively. 
Education authorities need to be aware of the importance of choosing the 
appropriate methods for consulting with children and young people, informing 
parents/carers and others, and to handle any announcement with sensitivity. 
 
16. Written consultations and public meetings may be appropriate 
consultation methods for most parents/carers (although other methods should 
be considered to enable all parents/carers to participate and make their views 
heard). However, this is not in our experience what works best with children 
and young people; methods used for consultation with children and young 
people have to be engaging and participative.  
 
17. Also, using ‘pupil post’ to send letters to parents/carers is not an 
appropriate way to make proposals known to parents as it may cause distress 
among pupils, and delays in parental information that may result in them 
having less time to put their views about the proposal to the education 
authority. The use of this method was raised with my office’s enquiries service 
on a number of occasions and would appear to be common. If this cannot be 
addressed in legislation, it should be made plain in guidance what 
communication methods are appropriate to inform parents of relevant 
proposals and which are considered good practice examples.  
 
Length of Consultation Periods 
 
18. I welcome that the minimum consultation period that was proposed in the 
Scottish Government consultation has been extended. However, I continue to 
be concerned about the still relatively short period that is currently required by 
the Bill. While the consultation period for most government consultations is 
three months, the Bill currently requires a minimum consultation period of 
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merely six weeks. This does not recognise that thorough, sensitive and 
meaningful consultation with children and young people in age-appropriate 
formats can take time, and the law should ensure that this can be done 
properly.  
 
Educational Benefits Statement 
 
19. I welcome the proposal to require education authorities to publish an 
educational benefits statement when proposing the closure or significant 
change to the running of a school (s.3). This promises to introduce an element 
of clarity of purpose and a measure of transparency to the process and 
requires the education authority to be open and upfront about the rationale 
behind its proposal (s.3 (2)). This will go a long way to address a concern that 
is frequently voiced by parents and others to my office’s enquiry service.  
 
20. As a suggestion for further improvement, it is my view that the Bill would 
benefit from making explicit reference to the following two UNCRC provisions 
in section 3 (Educational Benefits Statement):  
 
Article 3 (1): In all actions concerning children, whether undertaken by public 
or private social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary 
onsideration.  c

 
21. This would ensure that the starting point of the education authority’s 
deliberations is the best interest of the children who will be affected by the 
decision. This does not limit education authorities’ or Scottish Ministers’ 
powers to make certain decisions, but it does put the rights of children and 
young people into the centre of the process. 
 
Article 29: States Parties agree that the education of the child shall be 
directed to:(a) The development of the child's personality, talents and mental 
nd physical abilities to their fullest potential a

 
22. This right is echoed in section 2(1) of the Standards in Scotland’s Schools 
etc. Act 2000; including this in the context of the Educational Benefits 
Statement invites education authorities to take a more holistic view of what 
constitutes the educational benefits of the proposal, and how it intends to 
mitigate for any potential negative impacts that the proposals may bring.  
 
23. I further welcome that the Bill requires education authorities to assess the 
likely impact of any proposal on other users of the school’s facilities (s.3 (a) 
(ii)). This recognises that especially in small communities, the school can play 
a key role as ‘community hub’ and a school closure can bring with it a loss of 
other opportunities for children and young people, and the wider community. 
 
G
 

uidance 
24. It is my view that detailed guidance should be published as soon as 
possible after the Bill is passed, and that it should include illustrations of good 
practice in consulting children and young people on sensitive issues. In 
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particular, this should be clear about the importance of using age-appropriate 
approaches to consultation with children and young people. 
 
25. May I also draw the Committee’s attention to the Children’s Rights Impact 
Assessment (CRIA) tool that my office has developed. This provides local 
authorities, government and others with a step-by-step process to assess the 
likely impact of any decision on the rights of children and young people, and it 
would be a useful tool that education authorities could use in the development 
of their initial proposal or Educational Benefits Statement. More information 
about our CRIA model is here. 
 
Scotland’s Commissioner for Children and Young People 
08 April 2009 
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SUBMISSION FROM THE SCOTTISH COUNTRYSIDE ALLIANCE 
 

Schools (Consultation) (Scotland) Bill 
 
1. Many thanks for your letter of 5th March inviting the Scottish Countryside 
Alliance (SCA) to submit written evidence to your committee in order to assist 
its scrutiny of the above Bill. 
 
2. Having now carefully read through the Bill and its supporting documents 
we are extremely encouraged by the general principles of the Bill, and the 
implications that the Bill will have for all schools threatened with closure, and 
more especially for threatened rural schools. 
 
3. The SCA notes that this Bill recognises the importance of rural schools, 
not just in terms of provision of education, but also as integral parts of rural 
communities. We welcome the new duties of consultation that this Bill will 
introduce, and believe that they will help to ensure that, in the future, the right 
decisions are made regarding closure and other relevant proposals affecting 
rural schools. 
 
4. The SCA would urge the Education, Lifelong Learning and Culture 
Committee to ensure that this Bill becomes statute as soon as possible. 
 
 
Ross Montague 
31 March 2009 
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SUBMISSION FROM SCOTTISH NATURAL HERITAGE 
 

Schools (Consultation) (Scotland) Bill 
 
1. Thank you for inviting Scottish Natural Heritage (SNH) to submit written 
evidence to assist the Education, Lifelong Learning and Culture Committee’s 
scrutiny of the Schools (Consultation) (Scotland) Bill.  
 
2. SNH was set up under the Natural Heritage (Scotland) Act 1991 to secure 
the conservation, enhancement, public enjoyment and understanding of the 
natural heritage in Scotland. Whilst we feel that the debate about school 
closures raises issues that extend well beyond SNH’s remit and expertise, it 
does have a significant environmental dimension to which we would like to 
draw attention.  
 
3. This relates primarily to the implications for greenhouse gas emissions 
and thus for climate change agenda. One of the key strategic objectives of the 
National Transport Strategy is to reduce transport related emissions in 
Scotland. It is accordingly important to include an assessment of the likely 
impact of any closure on transport use, and especially transport emissions, as 
part of the decision making process. These include the increased road traffic 
arising if children have to travel longer distances to and from school, whether 
by car or public transport. Although safety and health issues are beyond our 
competence, we note that lengthier journeys to school could well have 
consequences in these respects also. 
 
4. Similarly, it is important to consider the likely net effect of any closure on 
energy consumption within the educational property portfolio. Any net savings 
achieved would help to offset the increases likely to arise from increased 
travelling distances. And certainly relative energy efficiency is a significant 
factor to be taken into account in deciding which schools should be selected 
for closure.  
 
5. The nature of SNH’s responsibilities also gives us a particular insight into 
the circumstances of rural communities. Local schools help to provide a focus 
for these, as indeed they do for others in more urban surroundings. If they are 
lost, the sustainability of the whole community can be significantly eroded. 
This is especially true where schools host groups, events and social activities 
other than children and children's formal education. These can range from 
adult education community groups and sports clubs to public meetings, and 
often include events with an environmental focus. In short, school facilities 
provide a locus for all sorts of activities that do not otherwise have a 'home', 
especially in more sparsely populated areas. 
 
6. Once again, SNH thanks for inviting our views on this important matter.   
 
John Thomson 
Director of Strategy & Communications 
 
29 March 2009 
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SUBMISSION FROM SCOTTISH YOUTH PARLIAMENT 
 

Schools (Consultation) (Scotland) Bill 
 
Background to SYP 
 
1. The Scottish Youth Parliament (SYP) is a non-party political organisation 
campaigning to highlight the voice of Scotland’s young people on a national 
and international stage. 
 
2. Involving young people from across Scotland, the parliament has four 
national sittings per year, across Scotland, as well as carrying out a range of 
consultations which allow the young people of Scotland to have an input to 
the key decisions which affect them. Officially inaugurated in 1999, the day 
before Scotland’s other Parliament(!), the SYP was created for and by young 
people with support from passionate youth workers. At the time of this 
response, we are now into our ninth full year of operation and are core-funded 
by the Scottish Government.  
 
3. One of the most unique features of the SYP, certainly within Europe, is 
that it is entirely youth led – no major decisions in the organisation are taken 
by anyone over the age of 25. Whilst we have a dedicated staff team who do 
much to advance the work of the SYP, their workload is set and managed by 
MSYPs and is guided by the wishes of the young people who make up the 
Scottish Youth Parliament. 
 
4. All Members of the Scottish Youth Parliament (MSYPs) give their time 
voluntarily and are supported in their work locally by local authorities and 
Voluntary Organisations—in some areas this works better than in others.  
 
Context of Response 
 
5. The SYP welcomes the opportunity to respond to this consultation. SYP 
opinion is based on the collected opinions of young people, with policy 
decisions made by our membership. 
 
6. The SYP held an interactive session at our national sitting in September 
2008 to coincide with the Scottish Government’s ‘Safeguarding our rural 
schools and improving school consultation procedures’ consultation which 
forms the basis for this Bill. This response is largely based on the views of 
MSYPs at that session, where a selection of the proposals were discussed 
and voted upon. 64 MSYPs took part, representing a variety of ages and 
backgrounds. There was a broadly proportional amount of members from 
rural and urban areas represented. 
 
Introduction 
 
7. We focussed the interactive session on the importance of schools to 
remote rural communities as well as three key elements of the Bill – the 
educational benefits statement, the school closure handling plan and the list 
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of consultees required to be involved in the decision. We also examined 
proposals for a rural schools subsidy fund, as has been periodically 
suggested and which featured in the Scottish Government’s consultation 
document. This document presents the outcomes of those discussions in the 
context of the Schools (Consultations) (Scotland) Bill. 
 
Separate process for rural schools  
 
8. A clear majority of MSYPs taking part in the discussion (66.3%) felt that 
some rural communities could not survive without their local school, and that it 
would be appropriate for local authorities to take additional factors into 
account when considering a school closure proposal in a remote rural area. 
 
Educational Benefits Statement 
 
9. There was near-unanimous support for the idea that ‘a local authority 
wanting to close a rural school should produce a report to justify their 
decision.’ 90.5% of MSYPs were in favour of the proposal, with some surprise 
expressed that this was not already a legal requirement. 
 
School Closure Handling Plan 
 
10. The decision-making process was examined in our discussions, with 
MSYPs looking at the role of local authorities, the Scottish Government and 
HMIE. The majority view was that decisions to close schools should be made 
by all three bodies working together, with 58% of MSYPs favouring this over 
any one of the three taking the decision in isolation. The proposals contained 
in the Bill match this spirit of joint working, and consequently meet with our 
support. 
 
List of Consultees 
 
11. There was a strong feeling at the national sitting that anyone who lives in 
the catchment area of a school should be invited to take part in the 
consultation on its potential closure. This is particularly important in remote 
rural areas, where the school is often at the heart of the community. 
 
12. Of particular importance to the SYP is that school pupils are included in 
the list of people who should be consulted. At the heart of our work is the 
firmly held belief that young people should be involved in the process of 
making all decisions that directly affect them. The addition of school pupils to 
the list is the highlight of this Bill for our organisation, and its significance is 
not to be underestimated. 
 
13. The SYP do however have concerns about the wording of the Bill, which 
leaves decisions on the involvement of pupils on the basis of age and maturity 
to the relevant education authority. While we accept that there are school 
pupils that may be too young or otherwise unable to make an informed 
decision on this subject, we feel that with 32 different education authorities in 
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Scotland there is the potential for many different interpretations of what ‘a 
suitable age and maturity’ is.  
 
14. We would strongly urge that a set of national guidelines are produced for 
determining which pupils should be consulted when their school is threatened 
with closure with a presumption that they should be unless the case can be 
made for their exclusion from the process. 
 
Rural Schools Subsidy Fund 
 
15. In the Scottish Government’s consultation the question of a specific fund 
to subsidise schools in remote rural areas was raised, although this point is 
absent from the emerging Bill. At our sitting in September there was more 
support for rural schools being funded in the same way as urban schools 
(45.3% of MSYPs) than those that felt that special funding should be made 
available to keep under capacity rural schools open (32.8%). Based on this, 
we would caution against a rural schools subsidy fund being added to the Bill. 
 
Summary of Recommendations 
 
16. Based on the views of our membership, the Scottish Youth Parliament 
supports the Bill’s proposals pertaining to: 
 

• The educational benefits statement 
 

• The school closures handling plan, including the special 
considerations for schools in remote rural areas 

 
• The expansion of the list of required consultees, particularly the 

addition of school pupils to the list 
 
17. The SYP urges the Scottish Parliament to consider: 
 

• requiring national guidelines to be produced relating to the 
suitability of school pupils to be consulted based on age and 
maturity grounds 

 
• all residents from the school catchment area to be involved in 

the consultation, particularly in remote rural areas 
 
18. The SYP does not support: 
 

• The creation of a rural schools subsidy fund 
 
 
08 April 2009 
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SUBMISSION FROM JULIE-ANN SIME 
 

Schools (Consultation) (Scotland) Bill 
 

1. I am concerned by the lack of attention paid in the Bill to the safe-
guarding of Gaelic Medium Education (GME). Safeguarding against closures 
but also against the restriction or limitation of expansion of GME provision. 
Also the lack of consultation with Gaelic bodies and lack of requirement to 
consult over transport to attend GME. 
 
2. Please ensure that any changes that local authorities might introduce 
resulting in the reduction of provision or that limits expansion of Gaelic 
Medium Education (GME) at nursery, primary or secondary level should not 
be implemented without the permission of Scottish Ministers, as there is 
government commitment to the development of GME under European 
legislation relating to regional and minority languages. 
 
Relevant consultees 
 
3. Could you also add that when a Gaelic Medium Education is affected that 
Comman nam Pàrant Nàiseanta and local branches of Comman nam Pàrant 
are consulted - as well as Bòrd na Gàidhlig. 
 
4. Could you also change Transport for denominational school /or to attend 
Gaelic Medium Education/to include transport to attend GME. 
 
Dr. Julie-Ann Sime 
01 April 2009 
 

378



SUBMISSION FROM SKILLS DEVELOPMENT SCOTLAND 
 

Schools (Consultation) (Scotland) Bill 
 
1. Skills Development Scotland welcomes the opportunity to reply to the 
Schools (Consultation) Bill. 
 
2. We welcome the strengthening of the consultation role when considering 
the closure of individual schools. This is especially welcome in rural areas 
where the impact of school closures may have a considerable effect on local 
communities. 
 
3. The Bill also recommends a “call-in” process by ministers for closure 
decisions as a result of evidence presented through consultation. This right is 
appreciated and seen as a valuable recognition of the significance of the 
consultation process. Its flexibility and ability to respond quickly is an 
improvement to existing arrangements. 
 
4. Strategic and operational partnerships between Skills Development 
Scotland, each local authority and each individual school are vital to ensure 
that we are able to engage young learners and support these learners to 
make effective choices about their future learning and career paths. These 
partnerships are crucial to the delivery and achievement of objectives with 
each area Single outcome Agreement. 
 
5. The introduction of 16+ Learning Choices as part of the Curriculum for 
Excellence allows young people to consider a range of learning options 
beyond the age of 16. The Bill allows for more debate and discussion within 
local areas around the nature and quality of post 16 learning options. 
 
6. Local authorities, schools and other learning providers can be supported 
by Skills Development Scotland to enhance the variety and effectiveness of 
provision available. 
 
7. Skills Development Scotland has no evidence of being involved in any 
earlier decision regarding school closures. We welcome the opportunity for 
future engagement in any such decisions. 
 
8. Schools are the most significant providers of early learning opportunities 
for young people and as such hold a key role within the community. Schools 
are key providers of skills acquisition for individuals and work collectively with 
students, employers and other learning providers to support the skills 
utilisation of individuals in society. Schools set out the future of lifelong 
learning in any community, paving the way for continued learning and 
supporting transitions into different learning and working settings. It is 
important that Skills Development Scotland is able to contribute as part of the 
Community Planning Partnerships and to participate in any future decisions 
regarding future planning regarding educational provision. 
 
31 March 2009 
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SUBMISSION FROM SOUTH LANARKSHRE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. Thank you for the opportunity to respond to your request for views on the 
general principles of the above Bill. As stated in our earlier response of 15 
April 2008, our current primary schools modernisation programme envisages 
the replacement and/or refurbishment of all of our 124 establishments. 
 
2. In considering the additional questions; the policy memorandum and 
financial memorandum establish a more rigorous, open and transparent 
system than was previously in place. The consultation process set out within 
the Bill will establish clear procedural requirements to be followed by local 
authorities as they consider possible school closures. 
 
3. The consultation process prior to the introduction of the Bill seems very 
comprehensive, attracting a wide range of views from groups, individuals and 
local authorities. 
 
4. Thank you again for the opportunity to respond. 
 
 
Carole Mason 
Head of Education (Clydesdale) 
07 April 2009 
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SUBMISSION FROM DONALD WILLIAM STEWART 
 

Schools (Consultation) (Scotland) Bill 
 
 
1. I should like to add my support to the notion that Scottish Ministers should 
have powers to force local authorities to designate certain schools as Gaelic 
schools where the majority of parents so wish, and have demonstrated this 
desire in a formal consultation. This final 'court of appeal' is absolutely crucial 
in furthering the extraordinary success story of Gaelic-medium education in 
Scotland. 
 
Donald William Stewart 
01 April 2009 
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SUBMISSION FROM ALLAN J TURNER 
 

Schools (Consultation) (Scotland) Bill 
 
1. Scottish Ministers must have the power to force local authorities to 
designate specific schools as Gaelic schools where the majority of parents so 
wish and have demonstrated this in a formal consultation. 
 
Dr Allan R Turner 
31 March 2009 
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SUBMISSION FROM WILLIAM J TURNER 
 

Schools (Consultation) (Scotland) Bill 
 
1. Scottish Ministers must have the power to force local authorities to 
designate specific schools as Gaelic schools where the majority of parents so 
wish and have demonstrated this in a formal consultation. 
 
William J Turner 
29 March 2009 
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SUBMISSION FROM WEST DUNBARTONSHIRE COUNCIL 
 

Schools (Consultation) (Scotland) Bill 
 
1. West Dunbartonshire Council supports the COSLA position on this Bill. 
Specifically, we believe that the Bill is much improved from its earlier versions 
and that, as a Council, we should have no significant difficulty in implementing 
the terms of the Bill, provided the Bill is not significantly amended during its 
journey through the Scottish Parliament. 
 
Rural Schools 
 
2. It is helpful that the Bill has been re-titled Schools (Consultation) Scotland 
Bill. Its previous title “The Safeguarding Rural Schools Bill” was misleading in 
that the terms of the Bill are far wider than this title suggests. 
 
3. In West Dunbartonshire there is only one rural school as defined by the 
Bill (Gartocharn Primary School). Although this is a small school it has a 
stable and sustainable roll and it is inconceivable that we would be 
contemplating closure of the school in the foreseeable future. 
 
4. The four legislative factors to which councils would have to “have regard” 
when taking a closure decision of a rural school are, in our view, merely 
illustrative of good practice. As such, it could be argued that it is unnecessary 
to enshrine them in legislation, since we would take into account all four 
factors when considering the closure of any school. Nevertheless, we do not 
believe that enshrining such good practice in legislation would cause us any 
particular difficulties. 
 
All schools 
 
5. The proposed changes to consultation procedures when considering 
closure of any school could also be seen as illustration of good practice. One 
of the more significant aspects of the changes is the extension of the statutory 
consultation period to six weeks during term time. We would have no difficulty 
complying with this requirement and indeed allowed over six weeks of 
consultation when we last proposed the amalgamation of two secondary 
schools. 
 
6. It could be argued that the involvement of HMIE in the process is 
unnecessary, given that we would have taken account of all relevant 
educational factors in recommending a school for closure. However, we have 
no objection in principle to this aspect of the Bill. 
 
Role of Ministers 
 
7. We welcome the proposed replacement of an automatic referral to 
ministers for consent if closure is proposed within certain parameters with a 
“call-in” system in which ministers would call-in decisions where councils had 
failed to  
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• have significant regard to the requirements of the legislation 
• take proper account of material consideration relevant to 

decisions. 
 
8. Any council which had failed in either of these regards would certainly 
deserve to have their decisions scrutinised. 
 
9. Obviously, the intention is to make the process as transparent as possible 
and we welcome this aspect of the Bill. There is a risk that the new system 
could actively encourage objectors. It will therefore be essential for ministers 
to deal with call-ins in a transparent and consistent manner. 
 
10. Nevertheless, given the political imperative to ensure transparency, we 
are happy to support the new call-in system. 
 
Costs 
 
11. While the revised consultation procedures could involve some additional 
cost to the council, we are confident that any increase in costs would be small 
and that we would be able to cope with such increases within existing 
budgets. 
 
Conclusion 
 
12. West Dunbartonshire Council is happy to express support for the Bill in its 
current form and would hope that it will pass through Parliament without 
significant amendment. 
 
 
David McMillan 
Chief Executive 
01 April 2009 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 15  Session 3 

Meeting of the Parliament 

Wednesday, 2 September 2009 

 

Note: (DT) signifies a decision taken at Decision Time. 

Schools (Consultation) (Scotland) Bill: The Cabinet Secretary for Education and 

Lifelong Learning (Fiona Hyslop) moved S3M-4734—That the Parliament agrees to 

the general principles of the Schools (Consultation) (Scotland) Bill. 

After debate, the motion was agreed to (DT).  
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Schools (Consultation) 
(Scotland) Bill: Stage 1 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
4734, in the name of Fiona Hyslop, on stage 1 of 
the Schools (Consultation) (Scotland) Bill. 

I am delighted to report that, for once, we have 
considerable flexibility around the time for debate, 
so I do not need to be ruthless in holding members 
to their time allocations. 

14:46 
The Cabinet Secretary for Education and 

Lifelong Learning (Fiona Hyslop): I express my 
gratitude to Karen Whitefield and the other 
members of the Education, Lifelong Learning and 
Culture Committee for their careful, thorough and 
constructive scrutiny of the Schools (Consultation) 
(Scotland) Bill and for preparing the stage 1 report. 
I also thank the many groups and individuals who 
provided evidence to the committee, as well as 
those who contributed to the earlier Scottish 
Government consultation. Throughout the 
consultation and drafting processes, we have 
worked hard to build a consensus with all those 
who are interested in school closures, and I am 
encouraged by the breadth of support for the bill. 

I am particularly encouraged by the fact that 
councils, which will be responsible for applying the 
new procedures, have been broadly supportive of 
the bill, as have the Convention of Scottish Local 
Authorities and the Association of Directors of 
Education in Scotland. Many others have also 
supplied their support, including Her Majesty‟s 
Inspectorate of Education, the Scottish rural 
schools network, the Moray forum, the teaching 
unions, Scotland‟s Commissioner for Children and 
Young People, Children in Scotland, the Scottish 
Youth Parliament and Consumer Focus Scotland. 

The Government came to power with a clear 
commitment to create a legislative presumption 
against the closure of rural schools, in recognition 
of the specific challenges that Scotland‟s rural 
communities can face and of the role of many rural 
schools in providing the focal point for a whole 
community. A similar position was put forward by 
the Conservatives and was the subject of a 
member‟s bill proposal by Murdo Fraser. 

In addition, we are committed to improving the 
process for all school consultations. The current 
regulations date back to 1981 and have been 
amended several times, reflecting a very different 
era. Today, the public expect a more robust, 
thorough, fair and open consultation process. 

George Foulkes (Lothians) (Lab): The cabinet 
secretary is dealing with her manifesto 
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commitments in relation to rural schools. Can she 
confirm that there was also a clear manifesto 
commitment to the reduction of class sizes to 18 in 
primaries 1 to 3? 

Fiona Hyslop: Yes, I acknowledge that 
commitment. I am delighted that we now have 
record lows in class sizes and record lows in pupil 
teacher ratios. Indeed, on my visits throughout the 
country, along with Keith Brown and Adam 
Ingram, I have seen and heard local authorities‟ 
commitment to make progress on that concordat 
commitment, as it is now. 

To achieve a legislative presumption, the bill 
aims to make a decision to close a rural school 
one of last resort—that is, a decision that can be 
made only once full consideration has been given 
to the full facts, including alternatives to closure, 
the impact of closure on the community and the 
effect of increased travel on pupils and staff as 
well as on the environment. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): Is the cabinet secretary willing to 
urge local authorities that are undertaking school 
closure exercises, such as the City of Edinburgh 
Council, to follow the proposed new arrangements 
that are set out in the first 12 sections of the bill? 
What would happen if HMIE were to suggest that 
no educational benefit would accrue from a 
proposed closure, as I believe is the case in 
Edinburgh? 

Fiona Hyslop: As the member will understand, 
the consultation to which he referred is a matter 
for the City of Edinburgh Council. He will note on 
page 19 of the bill and in schedule 3 the 
transitional arrangements for consultations that 
are in progress. Indeed, a number of local 
authorities have indicated that, as of now, they 
want to follow the best practice that is identified in 
the bill. Furthermore, bearing in mind the 
transitional arrangements and wanting to ensure 
that their decision making is carried out with due 
process, some local authorities are saying that 
they want to cover and embrace the new 
proposals in the bill. 

The bill requires councils to explain in their 
proposal paper how they undertook their 
consideration of whether to propose a closure. It 
will therefore be set out clearly at the start of the 
consultation period. 

In order to improve the consultation process that 
is required for all changes to schools, we decided 
to extend the bill to put in place a comprehensive 
consultation framework that will apply to all 
schools. By setting out the new requirements in 
legislation, we have underlined the importance to 
us as a Government of improving all consultations 
as well as providing clarity on how they should be 
carried out. 

The main changes to the process are as follows: 
increasing the minimum statutory consultation 
period; extending the list of statutory consultees; 
introducing a transparent mechanism for dealing 
with allegations of inaccuracy in council proposal 
papers; setting out a formal role for HMIE in every 
consultation; and allowing additional time to 
enable a community to respond to a council‟s 
report before the final decision is taken. I 
recognise that there is good practice, but it is not 
universal. By way of the bill, we aim to build on 
existing good practice and create a robust, 
modern framework that will bring all consultations 
up to the standard of the best. 

Margo MacDonald (Lothians) (Ind): In the 
event that a consultation does not meet the best 
practice requirements that the cabinet secretary 
has outlined, will parents have recourse to 
somebody somewhere? 

Fiona Hyslop: Indeed, yes. I refer the member 
to the bill. One proposal is for ministerial call-in: if 
a consultation process is not carried out properly, 
parents can refer the decision to ministerial call-in. 

As I have just outlined to Margo MacDonald, in 
order to support such improvement the bill 
removes the automatic referral of certain council 
decisions to ministers—I refer to referrals that can 
be made on the rather arbitrary grounds of 
occupancy or distance. The responses to the 
Government consultation showed clear consensus 
on the need for change, but views were polarised 
on what should replace referrals. Further 
consultation with all those with an interest helped 
us to identify an acceptable way forward: replacing 
ministerial referrals with a new power for ministers 
to call in certain decisions.  

The bill restricts call-in to closure decisions and 
only when there appear to be serious flaws in the 
consultation or decision-making processes. The 
intention is to enable local decisions to be made 
by those who are locally accountable and locally 
elected while providing a balanced and consistent 
check on the most contentious decisions, which 
are—as we all know—closures. 

The Education, Lifelong Learning and Culture 
Committee deliberated carefully on the evidence 
that was submitted to it. I thank its members for 
their helpful and thoughtful stage 1 report. I am 
pleased that the committee expressed broad 
support for the aims of the bill and that it 
recognised the need for decision-making 
processes to be as widely understood and—
importantly—as transparent as possible. That is a 
key aim of the bill. 

Let me turn to the report‟s conclusions and 
recommendations. The committee supports our 
intention to introduce statutory guidance on the 
contents of the educational benefits statement and 
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has recommended that the guidance is extended 
to cover the whole proposal paper. I recognise the 
value of that suggestion. In extending the 
guidance, we will address the committee 
recommendation to encourage councils to include 
other factors when relevant, such as the condition 
of a building. We will also consider how best to 
provide guidance to councils on how the cost 
implications of proposals should be illustrated in a 
proposal paper in a way that is both proportionate 
and easily understood. 

The committee also suggests that we give 
further thought to the practical issue of maximising 
engagement with consultees, and it supports the 
suggestion that I made in my evidence that we 
engage with the children‟s commissioner on 
consultation with pupils. I am happy to give an 
undertaking that we will take that forward and 
reflect it in our guidance. 

The committee asks the Government to note 
concerns in evidence about notification of the 
consultations, particularly the use of pupil post. I 
have noted those concerns and will consider how 
to address that point in guidance. Some wry 
smiles there—as a mother of three, I have some 
sympathy with that issue. 

Finally, the committee asks the Government to 
consider extending the time that councils have to 
notify it of closure decisions. I am willing to do so. 

I will respond in my closing remarks to the more 
contentious points raised in the report and in the 
course of the debate, but at this point I want to 
address the fundamental issue of rural schools. I 
note the committee‟s recommendation that the 
Scottish Government should give further 
consideration to extending to all schools the three 
additional rural factors set out in the bill. There are 
two important aspects to that: what we propose for 
rural school closure consultations—and why—and 
what we propose for all school consultations. 

It is important to recognise the different 
experiences of our rural communities. The closure 
of a rural school can mean that children have to 
travel many miles to an alternative school—in 
particularly remote rural areas, that can often 
mean travelling to another village. In turn, that can 
impact adversely on the viability of whole 
communities, as families with children are drawn 
to villages with schools. 

As I said in my evidence to the committee, at the 
launch of the bill in Dalwhinnie I was struck by the 
fact that nearly all of the pupils‟ parents worked on 
local estates. The gamekeepers there told me 
that, without the school, those estates would 
struggle to recruit. I know that such a situation is 
replicated throughout many parts of rural 
Scotland—there are many fragile rural areas in 
Scotland where the continued existence of the 

village school is closely intertwined with the 
continued viability of the local economy. 

The Government recognises the importance of 
preserving and promoting a rural way of life. If the 
bill‟s rural provisions were to be extended to all 
schools, that would be to disregard the fragility of 
many rural communities and the proportionately 
greater impact that rural school closures can have 
on job opportunities, the local economy and the 
community.  

Margaret Smith (Edinburgh West) (LD): Does 
the minister accept that those of us who have 
some concerns about that in no way want to 
diminish the safeguards in the bill for rural 
schools? Extending those safeguards, for example 
to an urban school in an area of deprivation or a 
semi-rural school where a transport issue needs to 
be addressed, can be done without affecting the 
safeguards for rural schools. 

Fiona Hyslop: It is important to recognise the 
strength of the improvements on consultation for 
all schools, including semi-rural schools with 
transport issues. The definition of rural schools 
follows the national classification as it currently 
stands. First, when transport is an issue, there is a 
case for HMIE to put that in its statement. 
Secondly, the local authority will need to address it 
in its proposal paper. There is even a third 
safeguard for all schools, which is that, if transport 
is an issue raised in the consultation, the council 
will have to respond in the consultation report. The 
fact that the safeguards that apply to rural schools 
are not extended to urban schools does not 
diminish the protection for urban schools. 

We recognise that decisions on urban schools 
are just as keenly felt within communities, which is 
why the bill sets out a clear and robust framework 
for all school consultations—rural and urban. All 
statutory consultations on changes to schools will 
be subject to a rigorous, robust and transparent 
process set out in law. 

The bill aims to ensure that all school 
consultations are open, transparent and fair; that 
all those with an interest have the opportunity to 
contribute to a meaningful consultation; and, most 
important, that we create a system that commands 
the trust of pupils, parents and staff. 

The bill recognises the need to preserve and 
support the unique and special nature of rural 
Scotland by ensuring that no rural school closure 
can be proposed until full consideration of all 
possible alternatives, the resulting impact on the 
community, and the resulting impact of changes to 
travel has taken place. 

I move,  
That the Parliament agrees to the general principles of 

the Schools (Consultation) (Scotland) Bill. 
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14:59 
Karen Whitefield (Airdrie and Shotts) (Lab): I 

welcome the opportunity to speak on behalf of the 
Education, Lifelong Learning and Culture 
Committee in the stage 1 debate on the Schools 
(Consultation) (Scotland) Bill. 

Before commenting on the stage 1 report, I 
thank those who helped the committee to 
scrutinise the bill so effectively. In particular, I 
thank those who gave written and oral evidence to 
the committee. We considered an impressive 
range of evidence, including more than 60 written 
submissions, and we took oral evidence on the bill 
in the course of five meetings. 

I thank the bill team, the Cabinet Secretary for 
Education and Lifelong Learning and my fellow 
committee members for their work on preparing 
our report. As always, the committee is grateful to 
the clerks for their hard work and commitment, 
and our thanks go to the Scottish Parliament 
information centre for its briefings and expertise. 
Finally, I thank the Subordinate Legislation 
Committee and the Finance Committee for their 
reports on the bill. 

From the outset, let me say that the committee 
is supportive of the general principles of the bill. 
Every child has the right to a high-quality 
education, and there are few things more 
important than ensuring that every child in every 
community can go to a good local school. In our 
consideration of the bill, the needs of children and 
their families should be at the heart of our policy, 
and services for children and their families should 
be at the heart of our communities. 

Closing schools is never an easy decision for a 
local council, and the committee believes that the 
motivation of the bill is to enshrine best practice 
and to make the process as transparent and 
accessible as possible for all those who are 
affected by changes. The bill will not mean that no 
school will ever be closed in the future, but it is 
anticipated that it will ensure that the decision-
making process will have been open, transparent 
and inclusive, guaranteeing that the decision is in 
the best interests of the children, staff and 
community affected. In that respect, the committee 
welcomes the bill, in particular the plans to ensure 
that the consultation process is made fairer, more 
open and more inclusive. 

I especially welcome the plans to ensure that 
pupils as well as parents have a role to play in the 
process. I echo the evidence that was submitted 
by Scotland‟s Commissioner for Children and 
Young People, which the minister highlighted in 
her speech. I note her commitment to ensure that 
young people will be part of the consultation 
process—after all, they will be affected by it. 

As everyone here will be aware, article 12 of the 
United Nations Convention on the Rights of the 
Child gives children the right to be heard and to 
have their views taken into account. The 
committee therefore welcomes the cabinet 
secretary‟s assurance that she will consult 
Scotland‟s Commissioner for Children and Young 
People on the best way to involve children and 
pupils in the process in a meaningful way and one 
that does not cause them undue distress or 
concern. 

The committee accepts the view that rural 
schools require special provisions. Schools should 
be at the centre of community life—that can be as 
true for urban schools as it is for rural schools—
but some rural schools might be the only facility in 
the community or in the whole area for some 
considerable distance. Many rural schools make 
an invaluable contribution to their local area, and 
every attempt should be made to preserve access 
to a local school for rural communities. 

In a situation where closure is being considered 
by a local council, the bill will, we hope, ensure 
that closure is possible only when the case is a 
strong one, when it is in the interests of 
educational provision in the local area and when 
all local stakeholders have been consulted and 
involved in the process. 

Following its consideration of the bill and of the 
oral and written evidence, the committee has three 
main areas in which, we believe, further thought 
and consideration would be helpful before the 
commencement of stage 2. The first issue 
concerns the role of HMIE. Section 8 will require 
HMIE to consider the educational aspects of every 
education authority proposal to close a school or 
to make other relevant changes to the school 
estate. In evidence, representatives of many local 
authorities felt that the proposal lacked clarity. 
Some of them expressed concern about whether 
HMIE has the required resources and about a 
perceived potential conflict of interest regarding 
HMIE‟s role as both a consultee and an adviser. 
For example, Clackmannanshire Council stated: 

“we remain concerned about the prominence which 
HMIE is given in the process described in the Bill.” 

That view was echoed by the Educational 
Institute of Scotland, which said: 

“As the HMIE is an „executive agency of the Scottish 
Ministers‟ this may lead to at least a perceived conflict of 
interest if the closure proposal were to be subject to a 
subsequent call in notice by the „Scottish Ministers.‟” 

The committee welcomes the involvement of 
HMIE in the consultation process, but we think that 
the Government must examine those concerns 
fully before stage 2. 

The second of the committee‟s concerns relates 
to the three factors that local authorities must 

390



19111  2 SEPTEMBER 2009  19112 

 

consider when making proposals that will affect 
rural schools—I know that the cabinet secretary is 
considering the matter fully. The bill will require 
education authorities to consider: 

“(a) any viable alternative to the closure proposal, 

(b) the likely effect on the local community in 
consequence of the proposal (if implemented), 

(c) the likely effect caused by any different travelling 
arrangements that may be required in consequence of the 
proposal (if implemented).” 

The committee accepts that rural schools 
require special consideration, but those three 
factors could apply to all schools. During one of 
the committee‟s evidence-taking meetings, the 
Association of Scottish Community Councils told 
us: 

“the three criteria should not be used specifically for rural 
schools”.—[Official Report, Education, Lifelong Learning 
and Culture Committee, 13 May 2009; c 2365.] 

The Educational Institute of Scotland expressed 
concern that local authorities that have rural and 
non-rural schools 
“may be required to treat the closure of two schools within 
its area in two different ways.” 

There is no doubt that rural schools face specific 
challenges, but schools in urban areas often face 
specific challenges, too. Professor Kay told the 
committee: 

“Many issues that pertain to rural areas impact on urban 
schools.”—[Official Report, Education, Lifelong Learning 
and Culture Committee, 6 May 2009; c 2319.] 

Therefore, although the committee accepts that 
additional factors need to be considered when the 
closure of a rural school is proposed, we heard 
evidence that the three additional factors could 
apply to all schools. The committee asks that the 
Government keep the matter under active 
consideration. 

I move on to consider the committee‟s third area 
of concern. The majority of respondents who 
provided evidence agreed with the view that the 
current system of automatic referral to the Scottish 
ministers is no longer appropriate, as the cabinet 
secretary said. The committee shares that view, 
but the new system must be clear and transparent, 
and the committee is concerned that the 
Government‟s proposed ministerial call-in process 
could create confusion. We are particularly 
concerned about the Government‟s definition of a 
“material consideration”. Although the cabinet 
secretary discussed the matter with the committee 
during stage 1, further clarification before stage 2 
would be helpful. 

The vast majority of written and oral evidence 
that the committee received was supportive of the 
general principles of the bill. The committee asks 
that the Scottish Government continue to consider 

fully the recommendations in our report. I am 
pleased that the cabinet secretary has proactively 
followed up on many recommendations, and I 
hope that that constructive working relationship 
will continue as we progress to stage 2. I am 
pleased to be able to recommend that the 
Parliament support the general principles of the 
bill. 

15:08 
Ken Macintosh (Eastwood) (Lab): We came 

back from the recess to the fall-out from the al-
Megrahi debacle and the decision to postpone the 
introduction of the children‟s hearings bill, and to 
yesterday‟s unfortunate meeting of the Education, 
Lifelong Learning and Culture Committee, at which 
members were provoked into the unprecedented 
action of moving to annul a Scottish statutory 
instrument, so I am almost relieved to have the 
opportunity to participate in what I think will be a 
relatively consensual debate. 

George Foulkes: Oh, no! 

Ken Macintosh: I was extending the hand of 
friendship, Mr Foulkes. 

A number of issues with the bill remain, but I 
hope that with a little movement from the cabinet 
secretary we will be able to resolve them at stage 
2. Like the convener of the Education, Lifelong 
Learning and Culture Committee, I note that the 
cabinet secretary mentioned a number of 
concessions that will meet the committee‟s 
concerns, for example about pupil post. I welcome 
the cabinet secretary‟s approach. 

Other issues need to be considered. We need 
further clarification of what will constitute a 
“material consideration” that triggers ministerial 
call-in of a school closure proposal, further 
explanation of HMIE‟s role, and confirmation that 
we will not be introducing a two-tier system in 
which different criteria are applied to the closure of 
urban and rural schools. We need reassurance 
from the cabinet secretary that the Government 
will not cut funds to rural schools as part of the 
review of the local government distribution 
formula, and we need an indication of the Scottish 
Government‟s plans for Gaelic-medium 
education—the issue is not dealt with in the bill but 
was raised in the consultation process. That is a 
long list, but I hope that I sounded suitably 
consensual. 

If I do not get through all those points in my 
opening remarks, it is because members can look 
forward with anticipation to the prospect of my 
summing up too for Labour—I am sorry, Presiding 
Officer: I have made the long afternoon seem 
even longer. 
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Proposing the closure of any school is always a 
difficult decision that is likely to provoke a strong 
reaction from the people who are affected. The 
Parliament has wrestled with those difficulties over 
several years. Some of us remember Cathy 
Peattie‟s work as reporter to the Education, 
Culture and Sport Committee almost 10 years 
back, which resulted in COSLA producing a new 
code of practice on school closures. Peter 
Peacock, when Minister for Education and Young 
People, addressed the problem by producing 
stronger guidance on how to improve consultation. 
Most recently, Murdo Fraser proposed a member‟s 
bill that would have introduced a presumption 
against the closure of rural schools. The difficulties 
that colleagues have wrestled with over that period 
include resolving the tensions that can exist 
between local decision making and national 
accountability, and, for many of us, a desire not to 
introduce a false division between the needs of 
pupils in a rural setting and those in an urban one. 

Colleagues from all parties are aware that, in 
rural communities, where small numbers are 
involved, pupil rolls can increase and decrease 
dramatically with the movement of only a few 
families in or out of an area or simply with the 
transfer of a few pupils from primary to secondary 
school. That, in turn, can cast an unwanted 
shadow over the sustainability of a local school. I 
hope that most of us are sympathetic to the 
fragility of such geographically isolated 
communities. It is right to give them the confidence 
that their schools will not suddenly be lost because 
of what could be temporary swings in fortune. 
However, it has emerged clearly from stage 1 that 
any criteria that are drawn up to protect rural 
schools can equally be applied to urban schools. 

Those of us who represent constituencies in and 
around Scotland‟s cities will find it easy to identify 
with the three criteria that the bill outlines and to 
which education authorities would have to have 
special regard before they proceeded to propose a 
rural closure: whether there is any viable 
alternative, the likely effect on the community and 
the likely effect of different travel arrangements to 
an alternative school. The closure of a village 
school can be a devastating blow, but many 
witnesses who gave evidence to the committee 
highlighted the similar impact that closure can 
have on urban communities. 

Fiona Hyslop: This is an important point. The 
committee convener stated that rural schools 
require special consideration. Does Ken 
Macintosh agree with that? If so, what should 
those special considerations be? 

Ken Macintosh: The committee convener made 
that point but then went on to say that the 
committee wants the Government to keep the 
three criteria under active consideration. That was 

the compromise position that the committee 
agreed. 

The focus must be on the criteria that are 
needed to help to protect rural schools. The 
advantage of that is that those criteria will also 
help to protect urban schools, which means that 
we will not need to differentiate between them. At 
the moment, we are in danger of relying on special 
pleading, but we do not need to: the robust case 
that can be used to defend rural schools will apply 
equally to urban schools and be to the benefit of 
all. In its evidence, the EIS stated that it would be 
invidious to ask a council to apply two different 
sets of criteria to the potential closures of a rural 
and a non-rural school within its boundaries. As 
we go into stage 2, will the minister clarify whether 
it would be possible to have the same criteria 
rather than separate ones? That would protect all 
schools equally. 

There was general agreement, among not only 
committee members but witnesses, that we must 
try to ensure that any consultation is 
comprehensive, accessible and fair. The bill 
stipulates that consultation must include an 
educational benefits statement; the committee 
further agreed that any closure proposal should 
also be accompanied by a cost benefit analysis. 

That latter suggestion is slightly more 
controversial in that we heard conflicting 
interpretations of what it might entail. Saving 
money on an unsustainable school is clearly a 
factor—if not the crucial one—in many closure 
decisions, but witnesses to the committee gave 
widely differing views on what those savings might 
include. 

On the one hand, we heard estimates that 
millions of pounds might be saved from greater 
utilisation of spare capacity in schools; on the 
other hand, we heard the assertion that the extra 
cost of spare capacity will be close to zero, so 
there is little money to be saved. To my mind, 
what is important is that there is openness about 
any figures on which a decision is based and that 
it is preferable that ministerial guidance is 
produced on preparing a cost benefit analysis. 

On a related point, it also emerged in evidence 
from the Scottish rural schools network that the 
local government distribution formula currently 
provides additional funding for rural schools with 
fewer than 79 pupils. It also emerged that that 
source of supplementary support from rural 
schools may be under threat from an on-going 
Scottish Government review. I put a question on 
that to the minister at committee, but can she 
make the Government‟s position any clearer at 
this stage? As our witnesses argued, it would be 
ironic indeed for that funding to disappear as 
ministers supposedly moved to reduce the threat 
of closure. 
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One of the most important measures in the bill is 
the proposal to replace the existing automatic 
need to secure ministerial consent in certain cases 
with a broader ministerial power to call in closure 
decisions. There is certainly broad acceptance for 
reforming the current system—not only is there 
general unhappiness with an automatic referral 
that is based on distance from the school or on 
occupancy, but many regard it wrongly to be an 
appeal process. Having said that, there remains 
some anxiety over the new system, not only over 
the question whether ministers should be involved 
in decisions that are best taken locally but over the 
precise criteria to be applied in deciding whether 
or not a school closure proposal should be called 
in. 

I believe that the minister recognised in her 
opening remarks that there is consensus about 
removing or repealing the old system, but perhaps 
there is not consensus about the new system. 
Certainly, several witnesses to the Education, 
Lifelong Learning and Culture Committee, most 
notably those representing local authorities, 
expressed their concern that the grounds— 

Fiona Hyslop: Will the member give way? 

Ken Macintosh: Yes. 

Fiona Hyslop: To clarify, there was not 
consensus on the consultation, but quite a 
polarised response. However, the compromise 
and new creative solution of ministerial call-in that 
we have come up with has had consensus 
approval. 

Ken Macintosh: I think that there is still some 
anxiety about whether ministers should have a 
call-in at all, but I recognise that that is an 
improvement on the current process. 

As I understand it, the model that we are 
introducing is based on the planning system. The 
intention is that a proposal will be called in if a 
local authority fails to follow the correct process, 
but the bill also includes the catch-all provision 
whereby proposals will be called in when the local 
authority has not taken proper account of a 
“material consideration”. There is no definition of 
what may constitute a material consideration. Our 
evidence suggested that the term may be open to 
interpretation. I am sure that the minister can 
appreciate the worry that local authorities may 
have that, despite their following the correct 
procedures, controversial local decisions could still 
be second-guessed by ministers. We heard only 
one example during evidence at stage 1 of what 
the term “material consideration” may mean. Many 
of us on the committee would welcome an attempt 
to clarify or define further that term in the bill. 

I will raise a couple of smaller points later in the 
debate, if I have the opportunity. However, I look 
forward to hearing members‟ contributions on what 

we can jointly do to improve the consultation 
process on any proposed school closure. I believe 
that members from all sides wish to ensure that all 
views are heard and given due weight before 
irrevocable decisions are taken on a school‟s 
future. 

15:18 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): I apologise on behalf of my colleague 
Murdo Fraser, who is absent from the debate 
because his wife Emma has just given birth to 
their second child, Lucy Elizabeth. I think that is a 
very good choice of name. As members will be 
aware, Murdo Fraser has a strong personal 
interest in the bill. It was good to hear the cabinet 
secretary paying tribute to him and giving him 
credit for taking some of the initiative on this front. 
I know that he is genuinely sorry to miss the first 
stage of the bill‟s parliamentary process. 

The school is, perhaps more than any other 
institution, often the defining characteristic of a 
community. Quite apart from delivering the crucial 
element that is education, it binds together families 
and people of different age groups, and is usually 
the focus for a wide variety of community 
activities. In rural areas, that focus is even more 
pronounced and is, indeed, often the difference 
between there being and there not being a 
community. We are therefore very pleased by the 
Scottish Government‟s recognition in section 12 of 
the specific concern about closure of rural schools, 
not least because of the much wider implications 
for sustainability of their local areas and the fact 
that—as was put very strongly to the Education, 
Lifelong Learning and Culture Committee by the 
Scottish rural schools network—in the case of 
several rural school closures, the combination of 
increased travel costs, increased overheads at the 
receiving school and the possible loss of revenue 
from grant can result in additional costs, rather 
than savings. 

It is also good to see that the Scottish 
Government recognises the different categories of 
rurality. That recognition is vital to ensuring that 
schools are treated on their individual merits rather 
than as universal structures, which can sometimes 
ignore local circumstances. Those definitions will 
be important when we debate the principles of the 
bill as they relate to all schools. 

The second principle—tightening the regulations 
that govern the consultation process—is also 
important. It is a matter of concern that there has 
not always been a consistent and equitable 
approach across our 32 local authorities. 

The Conservatives will support the new power 
that will be introduced to allow ministers to call in 
any closure decision after it has been made, 
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should they think that it does not comply with the 
new requirements of the bill, or if a local authority 
fails to take account of all the relevant information. 
Accurate information is essential in the process. 
We have seen too many situations in which 
inaccurate and misleading information has been 
presented as justification for a school closure. The 
legal requirement to challenge any inaccuracies is 
therefore crucial. 

In general terms, we fully support the principles 
of the bill. However, in case the Scottish 
Government thinks that it is in for too easy a ride, I 
suggest that clarification is needed in some areas. 
First, the educational benefits statement, which is 
essential to any decision, needs to be balanced 
with a more holistic approach so that we can give 
confidence to communities that the economic and 
social aspects have been correctly identified and 
properly weighted in the equation. I think that we 
all agree on that, but the cabinet secretary knows 
that opinion was divided among those who 
provided evidence on who is competent to 
comment on each of those aspects. Unless an 
attempt is made to clarify fully which factors will be 
contained in the educational benefits statement, I 
foresee a little difficulty. 

I still think that there is a little concern about the 
role of HMIE, which is a hugely important 
stakeholder. The bill team rightly identified that the 
educational benefits statement should necessarily 
include a wide range of factors, such as the after-
school facilities that are on offer to children, the 
links with the local community, and the school‟s 
ethos. Indeed, HMIE‟s role is paramount—
probably in the minds of most parents, too. I ask 
the Scottish Government to reflect again on 
whether HMIE‟s new role is possible, given the 
available existing resources. I understand from the 
cabinet secretary‟s full reply in committee on 3 
June this year that the main difference between 
the role of HMIE as proposed in section 8 of the 
bill and the current situation is that it will be 
involved in every proposal from the beginning, 
even if the case is not called in by ministers. That 
could mean quite a lot of extra work for it, 
especially if the educational benefits statement 
continues to include more and more factors. 
Members would like an assurance that HMIE has 
the resources to cope with that change, both in 
respect of the number of available staff and 
relevant experience. 

There is a question of whether the financial 
settlement‟s terms might be revised in the future—
Ken Macintosh referred to that. Currently, local 
authorities receive a revenue grant for the 
percentage of pupils who are educated in rural 
schools with fewer than 70 pupils, which means 
that if those small schools close, the local 
authorities will lose that financial entitlement. 
Obviously, that will mean a loss of revenue. There 

has been some discussion about possible future 
changes to those financial arrangements, but that 
might be just rumour. It would therefore be helpful 
if the Scottish Government clarified its position. As 
Ken Macintosh said, it would be unforgivable if, at 
the very time when huge progress has been made 
on protecting our schools, the Scottish 
Government unwittingly created a financial 
incentive to close them down. 

I reiterate the Scottish Conservatives‟ strong 
support for the bill. As I said in my opening 
remarks, my colleague Murdo Fraser has 
campaigned long and hard with many other people 
for such legislation. We believe passionately that it 
is needed. It is good that the Scottish Government 
has taken up the cause on the same basis. 

15:24 
Margaret Smith (Edinburgh West) (LD): The 

Liberal Democrats welcome the opportunity to 
speak about the bill. 

The issue is important. As members may be 
aware, the City of Edinburgh Council is consulting 
on some school closures in the city, including the 
closure of Drumbrae primary school in my 
constituency, so I am under no illusion about the 
importance of the issue. About two weeks ago, 
there was a knock on the door of my constituency 
office in Drumbrae. A young girl came in carrying a 
handwritten letter, which read: 

“Dear Mrs Smith, 

Please don‟t close my school. I promise to save up all of 
my pocket money every week for the rest of my life and 
give it to the Council if it means they can pay to keep my 
school open.” 

That, more than anything, shows us the 
importance of schools to the pupils who not only 
get an education from them, but who form their 
first memories and first friendships in them. 
Schools are of fundamental importance to their 
pupils. I know that many colleagues will have 
faced possible closures in their constituencies. It is 
always a controversial and emotive situation, 
given the importance of schools to the fabric of our 
communities. 

We know that councils across Scotland face 
difficulties because of tight education budgets and 
the need to ensure best value for every penny that 
they spend in education. Parental choice and 
changing demographics will always mean that 
some schools face underoccupation, which leads 
to higher costs per child in those schools. 
However, the evidence on savings is far from 
clear. Ken Macintosh mentioned the differences in 
the evidence that we took on cost benefit 
analyses. That is certainly an issue to which more 
attention must be paid. 
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It would be unrealistic to say that no school in 
Scotland should ever face closure, but we can say 
that no school should ever face closure without a 
detailed explanation being provided by the 
authority of the benefits of closure to the education 
of local children. No school should ever face 
closure without consideration being given to the 
impacts not only on the children who would be 
directly affected, but on those in the receiving 
schools in surrounding areas, on the local 
community, on others who use the school and on 
the wider authority area. No school should ever 
face closure without the views of its pupils, their 
parents and the parents of its prospective pupils 
being heard. 

The SNP‟s original promise to enshrine in law a 
presumption against the closure of rural schools 
would potentially have taken decisions on schools 
out of the hands of the local councillors who were 
elected to make them. Parents need reassurances 
that proposed school closures are not foregone 
conclusions, that robust consultations will be 
carried out, and that councils really will listen and 
consider the impacts and alternatives—many of 
which are proposed by local people—before they 
make a final decision. 

The Liberal Democrats‟ main concern about the 
bill, which I have already articulated in committee 
and which others have mentioned earlier in the 
debate, is the inclusion of special provisions for 
consultations on the closure of rural schools. The 
bill requires local authorities to have special regard 
to three factors: viable alternatives, the effect on 
the community of a closure and the impact of 
having to make travel arrangements to alternative 
schools. We fully appreciate the fragility of certain 
rural communities, and we do not disagree that 
rural communities are more strongly affected by 
the closure of a school that might serve many 
functions and make a significant contribution to the 
life of an area. However, we believe that 
community impact and travel considerations, in 
particular, could apply equally to non-rural 
schools. Ensuring that that was the case would not 
challenge the needs of rural communities. I have 
experience of proposals to close two of what I 
would describe—even if the description is not 
technically accurate—as semi-rural schools, on 
the edge of my constituency, where there are rural 
roads and which is on the edge of a large city. 
Transport issues were crucial in determining 
whether those schools should be closed. A case 
can be made for the appropriateness of such 
issues being taken into account. I have a concern 
that councils that are told that rural schools should 
be given special consideration might believe—
wrongly, given what the cabinet secretary has 
said—that transport alternatives and community 
impacts can be ignored when closure proposals in 
non-rural areas are considered. 

Fiona Hyslop: That is an important part of the 
debate. Even under the current system, the 
transport issues that are associated with school 
closures are subject to scrutiny. As minister, I 
have had to consider cases in which one of the 
transport issues has been to do with underpasses 
in large towns. With any school closure, such 
issues will always be considered as part of HMIE‟s 
educational benefits statement. The difference 
with rural communities is that we are talking about 
safety not over a distance of only 1 or 2 miles, but 
over large distances. That is where the 
environmental factor comes in, given that a rural 
school closure would result in pupils having to 
travel long distances. 

Margaret Smith: I understand what the cabinet 
secretary is saying, but I think that there is a 
potential lack of clarity in the way in which those 
three criteria are set out, which makes it look as if 
the policy focuses mainly on rural schools. That 
takes into account what the cabinet secretary has 
just said. Concerns about the matter have been 
raised by the Educational Institute of Scotland and 
the Association of Scottish Community Councils, 
and the Scottish rural schools network 
acknowledged that school closures in urban areas 
could have community impacts. 

The bill aims to ensure that the existing best 
practice and consultation that we know takes 
place across the country are standardised in local 
authorities throughout Scotland. I welcome that. 

I also welcome the cabinet secretary‟s 
comments about transition arrangements. Within 
days of the announcement that the City of 
Edinburgh Council was considering a school 
closure, I contacted the council‟s education 
convener to urge her to ensure that the council‟s 
consultation was undertaken in line with the new 
legislation. That seems to me to be a perfectly 
sensible approach, and I am pleased to say that I 
have received certain assurances in that regard. I 
will, of course, continue to pursue the issue. I am 
heartened to hear from the cabinet secretary that 
many councils are doing that in the run-up to the 
introduction of the legislation. 

We support the bill because we believe that it 
will make for more robust consultations, with 
proposal papers to be sent to HMIE, public 
meetings, consultations that take place within term 
time, detailed reports of the responses to the 
consultations and opportunities for people to 
mount challenges in situations in which they have 
been given wrong information, which can 
sometimes be absolutely crucial in the making of 
these decisions. The inclusion of an educational 
benefits statement is particularly vital, as we 
regularly hear concerns that school closures are 
seen as cost-cutting exercises and are being 
implemented because of the value of the land that 
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the schools occupy rather than because education 
is the absolutely key priority. It is important that the 
educational benefits statement gives clear 
reasons, based on educational concerns, for why 
a closure is being proposed. It is essential that 
decisions are taken on the basis of robust 
evidence. The bill‟s provisions that involve the 
ability to query and challenge situations in which 
wrong information has been given are welcome. 

The Liberal Democrats proposed a greater role 
for HMIE in this process, and we welcome that 
element. Currently, HMIE is invited to comment 
only on proposals requiring ministerial consent, 
but I understand that that is not done on a 
statutory basis. I believe that a greatly enhanced 
role for HMIE in the consultation processes will 
help to reassure people that the educational 
impacts of the proposals are the key 
consideration. We welcome the fact that HMIE‟s 
comments will also be included in the final report 
on the consultation, which will be published, sent 
to all respondents to the consultation and put to 
the councillors who are to make the decision. 

In passing, I note that many years can go by 
between inspections of a school by HMIE. In 
cases in which it has been many years since there 
has been an HMIE report on a school that faces 
closure, the provisions in this part of the bill will 
give people greater assurances than has been the 
case in the past.  

We welcome the power of ministerial call-in in 
the legislation, which will replace the automatic 
referral system that is currently in place. As others 
have said, we need more information about what 
is meant by “material considerations”, but I think 
that the safeguards are in place that will make that 
a valuable part of the legislation. 

We will support the general principles of the bill 
today. 

15:33 
Bob Doris (Glasgow) (SNP): I am pleased to 

speak in this afternoon‟s debate as we consider 
the general principles of the bill. However, as I am 
a Glasgow MSP, members would expect me to 
focus on the elements that will directly affect my 
constituents. 

Glasgow has just gone through a sweeping and 
brutal series of school closures—eleven primary 
schools and nine nursery schools were axed. I 
know at first hand how, when a local authority gets 
it badly wrong in relation to school closures, the 
pain is felt by the whole community, particularly 
the children and parents who are affected. Such 
open wounds will take a long time to heal in my 
city, and I suspect that many parents and their 
families will never forgive Glasgow City Council. 

I believe that when a local authority is planning a 
fundamental alteration to the school estate, such 
as was planned in Glasgow, it is not good enough 
for proposals to appear as a bolt from the blue. 
Once a council has put forward a strategy for 
closing and merging a raft of schools, I suspect 
that that council‟s views become entrenched and 
that the ruling council group becomes defensive 
with regard to any criticism of such proposals. 
That might be the case irrespective of the council 
and the party that is in control. 

In Glasgow, many parents read about the 
closure proposals in the newspapers before they 
got a letter from the council. That is not 
acceptable. The anger about that, and the feeling 
that secret schemes were being cooked up in back 
rooms for months, while everyone else was none 
the wiser, meant that the proposals did not go 
down well. That is no way to treat parents or 
children. 

I welcome the strong steps in the bill to improve 
the consultation process. However, I suggest that 
when a local authority is considering 
rationalisation of its school estate in such a 
significant way, guidelines should provide for a 
pre-consultation exercise to be undertaken. I am 
open to suggestions on the nature of such an 
exercise and how it would be conducted, but it 
should be undertaken before any details emerge 
and views become entrenched. 

Ken Macintosh: Does Mr Doris believe, given 
the nature of his remarks, that rural and urban 
school closures should be treated identically, or 
does he think that different criteria should apply? 

Bob Doris: Given that the SNP‟s manifesto 
commitment—which I suspect members are only 
too keen to see us fulfil—specifically mentioned 
rural schools, it is only right that we also examine 
that particular issue. 

From the Glasgow experience, it is clear that 
communities feel that they are taken for a ride and 
that councils are merely going through the 
motions. Communities can respect decisions with 
which they disagree, but only if they feel that they 
have themselves been respected. I ask the 
minister to consider whether, as part of the bill, the 
Government would be open to making provisions 
for pre-consultation guidelines. 

Another aspect of the bill concerns the 
involvement of HMIE, which I strongly endorse. I 
note that HMIE will not be expected to attend 
consultation meetings, but it is important that it 
attend at least some. I am open minded about 
whether that means that it should attend meetings 
at a fixed amount of schools within any school 
closure programme, or whether it should have 
more of a roving role to evaluate the effectiveness 
of such meetings. It is clear from the Glasgow 

396



19123  2 SEPTEMBER 2009  19124 

 

experience that such meetings were poorly run 
and organised, and did not allow parents a 
genuine opportunity to express their views or to 
feel that they had been listened to. 

I will give an example. If a parent raises fears 
about possible territorialism issues that might arise 
if their child‟s school should close, they would 
expect to be listened to, as opposed to being told 
on the night that there are well-established criteria 
to eliminate such problems. That should also be 
the case for matters such as safe walking routes 
to school or child care facilities—parents were told 
not to worry about such matters, and their 
questions were answered, on the very same 
evening as the public consultation meeting. 
Parents were not looking for slick presentations at 
consultation meetings from council officials with 
pre-rehearsed answers to justify all aspects of 
closure; they simply wanted to feel that they were 
being listened to. In Glasgow, 96 per cent of 8,000 
respondents to the consultation among parents 
and communities objected to closure plans 
because they felt that they had been completely 
ignored. 

There is clearly a need for some form of quality 
control within that aspect of any consultation 
process. It has to be monitored somehow, which 
may be a role for HMIE. If there is no independent 
assessment of the quality of consultations, many 
parents will feel that local authorities are not 
listening to them or conducting the process openly 
and transparently. I urge that consideration be 
given to how we monitor the quality of such 
consultation meetings, and to whether HMIE could 
be the body to do that job, although I am open to 
suggestions on other bodies. 

There is much to be welcomed in the bill; I 
specifically welcome the extension of the list of 
consultees and I am delighted that teaching staff 
may now be allowed to have their say during a 
consultation. In Glasgow, I have heard some 
stories about quiet words being had with staff to 
remind them that the council is their employer and 
that it would be best if they said nothing. The 
teaching union Educational Institute of Scotland 
was rather muted about the Glasgow proposals, 
and I know that individual teachers would have 
liked the protection and the right to speak their 
minds in public. 

I welcome the educational benefits statement 
that will be part of the process for councils, 
although some guidance may be needed on it. It 
should be retitled as something along the lines of 
educational analysis statement, as to call it an 
educational benefits statement could be a self-
fulfilling prophecy and lead to an automatic 
assumption that the altered provision will be of 
benefit, which is not necessarily the case. 

Councils need to move to a culture in which they 
will alter or throw out their initial proposals 
because their consultation exercise has worked 
and they are responsible. A willingness to do so is 
a sign of strength in councils. 

Fiona Hyslop: The member made an 
interesting argument about calling it an 
educational analysis statement as opposed to an 
educational benefits statement. That cuts to the 
heart of the issue: there must be a proactive and 
positive statement of educational benefit. If the 
statement was just an educational analysis, all that 
it would provide would be pros and cons. We want 
to make councils work harder to demonstrate what 
the benefits would be. My counterargument is that, 
if we rolled back to having simply an educational 
analysis statement, that would pull back the 
position of parents who were trying to protect their 
schools. 

The Deputy Presiding Officer: Mr Doris, you 
should keep an eye on the time. 

Bob Doris: Of course. I thank the cabinet 
secretary for her helpful clarification. 

I conclude by saying that I am delighted with the 
core change to allow call-in by the Scottish 
Government, as opposed to referral. If the bill 
becomes law, when a council does not comply 
with the requirements that are imposed on it, and 
does not take account of material considerations 
that are relevant to the decision, ministerial call-in 
will be an option. That is the real strength of the 
bill. Previously, such matters were dealt with by 
referral. In the future every parent, teacher, pupil 
and politician who disagrees with a school closure 
will be able to go to the Scottish Government and 
ask it to call in and review the decision. 

15:41 
Claire Baker (Mid Scotland and Fife) (Lab): 

Having considered the Schools (Consultation) 
(Scotland) Bill, the Education, Lifelong Learning 
and Culture Committee recognises it as a valuable 
bill that will improve the way in which school 
closure proposals, which always present 
challenges, are managed. It was encouraging to 
hear the broadly supportive evidence from 
stakeholders, which is reflected in the committee‟s 
stage 1 report. I thank the Cabinet Secretary for 
Education and Lifelong Learning for showing 
willingness to respond to the concerns that arose. 

Other members in this afternoon‟s debate have 
examples of school closures in their constituencies 
and regions, and have been engaged with the 
passions that such closures generate, but the 
committee has not raked over the coals of 
previous decisions. Instead, we have sought to 
ensure that we deliver a transparent and robust 
system that instils confidence in the process. If we 
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have a process in which there are clear 
expectations on all the parties involved, we can 
ensure that the difficult process of proposing and 
conducting the closure of a school is carried out 
fairly. The committee is pleased to recognise that 
many local authorities have good practice in this 
respect, but the bill will enshrine that good practice 
in legislation. 

As the convener outlined, the committee 
identified three areas of concern: the role of HMIE, 
the three additional factors that will apply to rural 
schools, and the need for clarity about the 
ministerial call-in process, particularly in relation to 
the definition of “material consideration”. 
Additionally, members will have received 
representations from Consumer Focus Scotland, 
which has reservations about the time limits for 
consultation on school changes. That issue was 
raised during our evidence taking and different 
views were expressed on the appropriateness of 
the time limits. Perhaps the cabinet secretary will 
indicate the Government‟s views on that in her 
closing statement. 

The closure of a school can be a polarising 
experience and the evidence that the committee 
received strayed into debates about the merits of 
small rural schools, and disagreements about the 
costs associated with closure, but the evidence 
from all witnesses was strongly in favour of case-
by-case consideration. That approach was 
supported by people on all sides of the debate. 
The framework that the bill proposes should 
provide support for that approach. 

The suggested requirement for an educational 
benefits statement as part of the proposal paper at 
the start of the consultation process was widely 
supported, although there was a desire from 
witnesses for consistency among local authorities. 
That generated some debate about how 
prescriptive the bill should be. The committee 
welcomed an indication from the cabinet secretary 
that statutory guidance is being positively 
considered and it welcomed the listening approach 
that the Government has taken to the issue. The 
committee also proposed that consideration be 
given to extending any guidance to cover the 
entire proposal paper: I welcome the cabinet 
secretary‟s earlier comments on that. 

There is also merit in encouraging local 
authorities to include as part of the proposal paper 
a cost benefit analysis that looks at factors such 
as the condition of the buildings and additional 
transport costs. Again, I welcome the cabinet 
secretary‟s earlier comments on that. When 
witnesses highlighted past examples of decision 
making in school closure cases, it became clear 
that trying to establish fair, transparent and 
hopefully agreed costs could be fraught, and that it 

would be good practice for a council to commit to 
a cost benefit analysis. 

We would welcome more clarity from the cabinet 
secretary on the basis for a call-in. For example, at 
stage 1, I asked witnesses about how inaccuracies 
would be corrected. Some argued that placing a 
duty on the local authority to investigate 
inaccuracies would make the system more robust 
and self-policing. However, if any disagreements 
arise and if parents and communities challenge 
information in the proposal paper, the local 
authority will remain the adjudicator with regard to 
information. Any remaining dispute over 
information will be recorded and the local authority 
will be required to make public its reasons for any 
decision that it makes on allegations of 
inaccuracy. In many cases, the inaccuracy will be 
a typographical error or a fact, such as the journey 
time to school, that can be easily established. 

That said, certain information, such as projected 
demographic changes and roll projections, in 
which it is more difficult to distinguish between 
opinion and fact, might remain disputed. This is a 
challenging area for parents and communities, 
who need the support and skills to access 
evidence and to be confident in presenting their 
case. 

Indeed, in evidence, the Scottish Rural Schools 
Network stated: 

“In one case … a financial justification was given for the 
closure of a school, but in the spreadsheet analysis the 
totals at the bottom were all wrong. It took us the best part 
of a year to get the council to admit that it had totalled up 
the columns incorrectly.”—[Official Report, Education, 
Lifelong Learning and Culture Committee, 13 May 2009; c 
2349.] 

Of course, the timescales in the bill are nowhere 
near a year, and I hope that the measures will 
effectively address communities‟ ability to 
challenge information and local authorities‟ ability 
to deal with such disputes. 

Fiona Hyslop: Claire Baker has highlighted a 
very important element of improving the system. 
Under the proposed process, any questioning of 
information will have to be addressed in the 
council‟s consultation report, which means that 
people will not have to wait a year to get final 
agreement. I know the particular case that she 
referred to; in fact, it informed the best practice 
that we are putting into legislation, and the council 
concerned realised that it should have paid more 
attention to the matter at an earlier stage. Perhaps 
that might have happened under the proposed 
extended dispute resolution processes. 

Claire Baker: I thank the cabinet secretary for 
her intervention. I am just about to mention the 
other safeguards in the legislation. 
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When asked whether the corrections procedure 
in the bill was enough, the SRSN said: 

“If there were not a referral or a call-in process to provide 
the option of subsequent challenge, it certainly would not 
be enough.”—[Official Report, Education, Lifelong Learning 
and Culture Committee, 13 May 2009; c 2351.]  

There is therefore a recognition that, after the 
initial challenge, the option of a referral or call-in 
exists. However, it is for that very reason that we 
need to be clear about how the call-in process will 
operate. Moreover, we need more clarity about 
what constitutes a “material consideration” to 
assist in cases in which information remains 
disputed. 

Good progress has been made on the bill at 
stage 1, and I welcome the commitment that was 
made by the committee and the Government to 
look positively at the issues that need to be 
addressed at stage 2. 

15:48 
Aileen Campbell (South of Scotland) (SNP): It 

has not been long since Scottish schools came 
back from their summer holidays, and now we, 
too, are back from our summer recess. No doubt 
many schoolchildren are writing up their reports 
and essays on what they did during their holidays. 
In Parliament, however, we have the opportunity 
to look at what we hope to achieve in the coming 
parliamentary year. 

I am glad that among the various important 
topics that Parliament is discussing this week we 
have this chance to debate the Schools 
(Consultation) (Scotland) Bill at stage 1. We might 
disagree on some of the other business that is 
before us, but I hope that we can reach a 
consensus on the importance of consulting 
communities on decisions about the future of 
schools. 

As far as the bill is concerned, a constructive 
spirit has certainly been evident in the Education, 
Lifelong Learning and Culture Committee, of which 
I am a member. I, too, thank the wide range of 
organisations and individuals who gave evidence 
to the committee as we began our deliberations. In 
particular, the Scottish rural schools network‟s 
submissions were very helpful, and I congratulate 
the group on its efforts over many years to bring a 
grass-roots perspective to the debate on the future 
of our rural schools. 

The bill sets out procedures that urban and rural 
local authorities should follow in considering the 
possible closure of schools in their areas. Bob 
Doris has already told us about the devastating 
impact of the poorly handled consultation and 
brutal closure programme that has affected so 
many of his constituents in Glasgow. However, as 
a representative of the largely rural South of 

Scotland region, I want to highlight the impact that 
the bill will have on rural schools. 

I should declare an interest, in that I am a 
product of a rural school system. My primary 
school, in Collace in Perthshire, was a very small 
school with a maximum roll of no more than 30 in 
the time that I was there. I am glad that the school 
is still there, playing an important role in the 
community. The community role of schools, both 
urban and rural, is often the most important role, 
but it is perhaps often the most overlooked aspect 
when a closure programme is implemented. 

Rural schools are centres of education, and it is 
often very good education that produces well-
rounded and high-achieving children. The schools 
prepare our young children for the future, while 
helping them to learn about and maintain respect 
for the environment and the communities of which 
they are part. The schools form part of the 
community, as meeting and function places and as 
social hubs for the areas that they serve. 
Therefore, when a rural community‟s school is 
threatened with closure, the concern is not just 
about the loss of an educational facility and the 
hassle and disruption of moving children to an 
alternative establishment; there is a real concern 
about the loss of a community hub, and the coffee 
mornings, after-school clubs, social events and 
meeting places that rural schools provide. Not just 
the teachers and pupils and their parents or 
guardians but the whole local population and the 
local economy are affected. 

The issue is not a new one for the Parliament—
we have discussed it many times—but the bill 
gives us the opportunity to do something to help 
protect schools and the communities that they 
serve. The bill will provide protection for schools 
by demanding that local authorities show the 
educational benefits of proposed changes and by 
ensuring that authorities go through a much more 
rigorous process than currently happens in some 
areas. That process will include the local 
community scrutinising the basis of decisions, 
which I hope will mean that if, at the end of the 
process, a school, sadly, has to close, the trauma 
and difficulties will be lessened as a result of the 
process of consultation and scrutiny. 

One key aspect of the consultation proposals is 
the introduction of an adequate amount of time for 
consultation with the whole community, even 
those who do not have a child at the school. The 
consultation will have to take place over at least 
six weeks of term time, so it will not be possible to 
sneak it through during a holiday period, when 
people might be away or their attention might be 
elsewhere. That will help to mitigate the effect of 
whispers and rumours, which in themselves can 
be disruptive and unsettling for the community. 
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I have direct experience of that in the South of 
Scotland region. Last winter, word started 
spreading among schools in the upper ward area 
of Clydesdale that South Lanarkshire Council was 
considering closing or merging a number of small 
primary schools. I raised the issue in Parliament 
and held several special surgeries to listen to the 
concerns of parents, so that I could pass them on 
to the local authority. Because the council raised 
the issue only informally with some parent 
councils, many local people felt that they were not 
getting the full story about what the local authority 
had in mind. The council has now announced that 
it plans to undertake a full formal statutory 
consultation on options for Coulter and Lamington 
primary schools. As Malcolm Chisholm and others 
have said, I hope that, in doing so, the council will 
adhere to the best practice that is outlined in the 
bill, even if it is not yet law. 

As the Education, Lifelong Learning and Culture 
Committee convener did, I welcome the proposal 
in the bill to ensure that children who would be 
affected by a closure are involved in the 
consultation process. I raised that issue in the 
committee. Scotland‟s Commissioner for Children 
and Young People is keen to raise awareness 
about the importance of consulting children in an 
age-appropriate manner. As the commissioner has 
pointed out, the United Nations Convention on the 
Rights of the Child enshrines a child‟s right to be 
heard in all decisions that affect their life. The 
convention also includes a right to education and 
states that the child‟s best interests must be a 
primary consideration in decisions that affect 
them. I am glad that the cabinet secretary has 
given that evidence a sympathetic response in the 
bill. 

We are at an early stage in the legislative 
process so, no doubt, further refinements will be 
made to the bill before it becomes law. However, 
given the debates that we have had and the 
evidence that we have heard in the committee, 
and given the broad welcome for the principles of 
the bill from across the chamber, I believe that we 
can reach a consensus decision at the end of the 
process. If we get the legislation right, in future, 
when children come back from their summer 
holidays, perhaps fewer of them will do so in a 
new or merged school, and more will be able to 
write about how their local school continues to 
benefit their education and the wider community 
that it serves. 

15:54 
George Foulkes (Lothians) (Lab): I, too, am 

pleased to contribute to what I consider to be an 
important debate. I mean no disrespect to the 
important matter that we considered this morning, 
but the present issue will have a much more direct 
effect on all our constituents. 

I say to the cabinet secretary that although she 
said in her introduction that the bill has widespread 
support—that applies to its general principles—as 
the debate has gone on, we have heard more and 
more reservations about some aspects of the bill, 
some of which I share. 

It is crucial that the presumption against 
closure—albeit it is implicit in the bill—applies not 
only to rural schools, as others have said, but to 
urban schools. Whereas rural schools have 
problems of remoteness, some urban schools 
have problems of deprivation that need to be 
taken into account. Not enough consideration has 
been given to the problems of children from poor 
backgrounds when they go to school and the 
importance to them of good teaching and small 
class sizes. 

As several others have said, the criteria against 
which ministers would call in closure proposals 
and decide to overrule councils need to be 
clarified. I hope that there will be clarification not 
only on the mechanism of consultation but on its 
substance. 

As Bob Doris used the example of Glasgow, I 
illustrate my concerns with the current proposals 
to close four primary schools in Edinburgh. I hope 
that the cabinet secretary will note that, sadly, they 
are all in less advantaged areas: Burdiehouse, 
Fort, Royston and Drumbrae. I am sorry that 
Margaret Smith has left the chamber, because I 
wanted to hear more from her on what she thinks 
about a Liberal-SNP council proposing to close 
Drumbrae primary school. I have grave 
reservations about it, as have local pupils and 
teachers. 

Recently, I attended a briefing with Councillor 
Marilyne MacLaren, the education convener of the 
SNP-Liberal Democrat City of Edinburgh Council. 
We pointed out to her that the SNP—and I think 
that the Liberals also supported this—made a 
manifesto promise to reduce class sizes to 18 for 
primaries 1 to 3. The cabinet secretary agreed 
with that earlier. The most recent statistics for 
Edinburgh show that there are only 480 pupils in 
primary 1 classes of 18 or fewer pupils; 2,804 
primary 1 pupils are in the 18 to 25 category; and 
398 pupils are in classes of more than 25. 
Edinburgh is way behind some other authorities, 
such as Midlothian and East Ayrshire, to take two 
random examples, in achieving the target for 
reducing class sizes in primary schools. 

What is necessary to enable us to reduce class 
sizes? There are two key factors. One is the 
requirement for more classrooms—that is 
inevitable. If we have the same number of pupils 
but reduce class sizes, we need more rooms in 
which to educate them. We also need more 
teachers. That is why the Edinburgh proposals are 
particularly worrying. If City of Edinburgh Council 
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goes ahead with the closure of those four schools, 
including Drumbrae—I am glad to see that 
Margaret Smith is now present—it will mean more 
pressure on the receiving schools round about. If 
we consider what has already been said by the 
parents of pupils at those schools, it will mean that 
classrooms that have been transformed into 
music, physical education and general purpose 
rooms will have to be used as classrooms. That 
will diminish the educational experience not just 
for those pupils who come in from the closed 
schools but for those who are already in the 
receiving schools. 

There seems to have been no consideration of 
the impact of the curriculum for excellence. I hope 
that the cabinet secretary will address that in her 
reply and explain how it will be taken into account. 

I find it strange that Edinburgh has changed its 
arguments according to how the legislation 
appears to be changing. Originally, it said: 

“smaller class sizes are a priority and can be achieved 
despite school closures”. 

I do not know how, but that is what the council 
said. Now it is saying: 

“larger class sizes are more beneficial for children as 
they will receive „team teaching‟ and be entitled to more 
money per capita”. 

We have to look carefully at the double-dealing 
and double-talk that seem to be coming out of the 
Edinburgh consultation. 

We have heard talk about best value and 
business cases. I must say that I am very sceptical 
about business cases in relation to schools. Kids 
are individual human beings who need to be 
nurtured, so to talk about a business case for a 
school closure seems very strange indeed. 

Marilyne MacLaren said that she had the 
support of the EIS for some of her proposals, but 
that is not what the EIS told me. The EIS put to me 
the powerful argument that when a closure is 
announced, it becomes a self-fulfilling prophecy. 
Margaret Smith will know that that is happening in 
relation to Drumbrae primary—parents are saying 
that if the school is going to close, they will not put 
their kids there; they will get them into the schools 
round about straight away. The insidiousness of 
such proposed closures has to be taken into 
account. 

Is it not appalling and, indeed, criminal that we 
are closing schools and making class sizes larger 
when we have so many unemployed teachers? 
We have 550 trained secondary and primary 
teachers who are unemployed. Then there are the 
teachers who have just done their probationary 
year and who are excited and looking forward to 
teaching—there are no jobs for them. When we 
spoke to Marilyne MacLaren, of the nearly 100 

probationer teachers in Edinburgh, only 10 had 
been offered teaching jobs, even though they are 
desperate to teach and there are kids who are 
desperate to learn. That is the appalling situation 
in SNP-controlled Scotland at the moment. That is 
exactly what is happening in our schools. 

What will the council in Edinburgh—and councils 
in other areas—do if the parents and teachers are 
against closure? Bob Doris made the very good 
point that the councillors whom he came up 
against seemed to be entrenched and defensive. 
That is what I found with Marilyne MacLaren. I 
think that the City of Edinburgh Council has made 
up its mind that all four primary schools are going 
to close. What will the council do if there is strong 
opposition and there are powerful arguments 
against the closures from parents and teachers? I 
hope that we can get a commitment that the 
council will abandon the proposals. What will the 
Government and the minister do if the council 
ignores those parents and teachers? I hope that 
that will be a basis for calling in the proposals. 

My good friend and colleague the convener of 
the Education, Lifelong Learning and Culture 
Committee rightly said that closure should take 
place only if there is a positive educational 
argument for it. What is being pushed through in 
Edinburgh is not being done on the basis of 
improving education; it is to do with saving money. 
It is an inevitable consequence of the concordat 
and the council tax freeze. I can understand why 
there is widespread disquiet about the Edinburgh 
proposals. I hope that Margaret Smith and all the 
other MSPs who represent Edinburgh and the 
Lothians will strongly support me— 

Margaret Smith: I hear what George Foulkes is 
saying. I am not here to speak on behalf of the 
City of Edinburgh Council. We are in a 
consultation period and I have asked a series of 
questions to which I have still not received 
answers. In the same way that George Foulkes is 
calling on the council to listen, each and every one 
of us has to look at the facts that are presented. If 
an educational case can be made for the closure 
of a school, we have to be big enough—that 
includes George Foulkes—to say, on occasion, 
that perhaps the case has been made for closure. 
I am not saying that a case has or has not been 
made, but it works both ways. 

George Foulkes: Nobody has ever accused me 
of not being big enough one way or another, as 
Margaret Smith knows. If there was a strong 
educational argument for closure and if the 
teachers and parents accepted it, I would go along 
with it. 

We had a meeting that lasted more than an 
hour. Malcolm Chisholm, Margo MacDonald and I 
listened very carefully to the proposals. If there 
was a strong educational argument for closure and 
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the teachers and parents accepted it, we would 
support it. Equally, however, I hope that if there is 
strong opposition to the proposals, they will be 
abandoned by Margaret Smith‟s and Fiona 
Hyslop‟s colleagues who are in control at the City 
of Edinburgh Council. 

16:04 
Christina McKelvie (Central Scotland) (SNP): 

Stage 1 has been an interesting journey, and I 
look forward to an in-depth examination of the bill 
at stage 2. I echo Fiona Hyslop and my colleagues 
in thanking the clerks, SPICe and all the witnesses 
who provided oral and written evidence to bring 
the report to a conclusion. 

The cabinet secretary has laid out some of the 
background. The bill was a manifesto commitment 
of the SNP in 2007, and it is another promise that 
we are keeping. Murdo Fraser also edged his way 
into the issue with his member‟s bill proposal 
earlier in this session of Parliament. I congratulate 
him on the new addition to his family. I say to 
Murdo that, as always, I welcome his support for 
SNP policy. 

I welcome the bill in great measure. It is a 
welcome development that will give parents and 
communities some say in how the schools in their 
area are organised. Like Karen Whitefield, I 
particularly welcome the involvement of children in 
the consultation. Many of the rights that are 
enshrined in the UN Convention on the Rights of 
the Child—in articles 12, 28 and 3, as we have 
heard—are met fully in the bill. The incorporation 
of the convention into as much of Scots procedure 
as possible is very important to me, and I am 
proud of the fact that those rights are in the bill. 

I am sure that Sandy Longmuir will not allow any 
of us to rest until we have amended the law so 
that there is some degree of presumption against 
the closure of rural schools. The special place that 
rural schools occupy in their communities must be 
recognised. Aileen Campbell did that very well in 
her speech. Schools in urban areas contribute to 
their local communities, too, but in rural settings 
the contribution is more important simply because 
fewer facilities are available in those communities. 

Consultation right across communities that are 
affected by changes to schooling in their areas is 
appropriate and right, and I congratulate the 
cabinet secretary on ensuring that such 
consultation will take place. She is being brave in 
putting ministerial action at the front and centre, 
requiring the minister to be aware of changes to 
school provision and to be responsible for calling 
in any closure decision that falls outwith the 
provisions of the bill. That is brave, but it is the 
right thing to do. Too often, in the past, ministers 
have washed their hands of any responsibility for 

school closures and have referred to the guidance 
for referral instead of taking any proactive role. I 
appreciate that much of the consultation process 
that is outlined in the bill formalises what is already 
best practice, but it is of benefit to have that 
practice formalised in legislation. That gives 
education authorities a measure against which to 
stand and it gives communities the option of 
calling a foul when they think that they see one. 

Additionally, the educational benefits statements 
that are proposed in the bill will ensure that 
education authorities will have to publish their 
thinking on how the changes to the school estate 
will affect education. I am sure that education 
authorities already undertake such analysis in 
each case. Surely, no councillor would vote to 
rationalise the school estate without having that 
information to hand. Nevertheless, it is better all 
round if we have those details out in the open, so 
that everyone can see them and debate their 
merits—the teachers whose employment is 
affected, the children whose education is affected, 
the parents who are trying to do their best for their 
children and the communities whose future might 
be affected by the proposals. 

The idea of producing cost benefit analyses, 
which some witnesses suggested, was interesting, 
and the committee urged the Government to press 
education authorities to include them in their 
proposal papers for school estate changes. 
However, having had time to consider the issue 
over the summer recess, I now question whether 
there would be any great advantage in producing 
such analyses, because they appear to be 
exercises in bureaucracy that would not inform the 
debate to any great extent. I believe that the 
educational benefits statement will contribute more 
to the process than will a cost-counting exercise. 

I appreciate where the witnesses were coming 
from—particularly Professor Kay—but I suggest 
that a cost benefit analysis might be of more 
academic benefit than of help in forming opinions. 
I am sure that such a wealth of information would 
be of interest, but it would not be of practical 
value. I cannot see how the adding up of a 
balance sheet should be the deciding factor in 
considering the school estate. Access to education 
and education provision should be centred on the 
benefits that it brings to the child, not the 
investment that the education authority is required 
to make. Perhaps we should not seek to add a 
burden for so little benefit. 

Likewise, I disagree gently with my committee 
colleagues on the additional measures for rural 
schools. Rural schools have special needs that 
non-rural schools do not have. On that subject, 
however, I am persuaded by some—although not 
all—of the evidence that was submitted by 
Western Isles Council, which pointed out that the 
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presumption against beginning a consultation 
before considering the three additional factors 
could mean that pupils would have to stay in a 
school that was unsuited to their educational 
needs. 

I am sure that the cabinet secretary can address 
those issues, and I look forward to her 
reassurances. In general, I endorse the view of the 
Education, Lifelong Learning and Culture 
Committee that the bill should proceed to stage 2. 

16:10 
Anne McLaughlin (Glasgow) (SNP): On 11 

October 2007, the Cabinet Secretary for Education 
and Lifelong Learning wrote to the education 
conveners of all 32 local authorities to reissue 
guidance on school closures and to advise them of 
the Government‟s intention to legislate. Obviously, 
earlier this year, the Labour-run Glasgow City 
Council thought it best to get in quick and 
administer its brutal cuts before it found itself in 
the position of having to listen to and consider the 
views of those who would be most affected by its 
decisions. Rumours now abound that there may 
be more school closures to come in Glasgow. I 
hope that the same mistakes are not repeated and 
that communities are consulted genuinely and 
listened to. 

Politicians make policy, as we are doing today, 
and we do so based on our various experiences. 
In my speech, I will address various parts of the 
bill and share the recent experience of my 
constituents in Glasgow. In doing so, I hope to 
highlight exactly why the bill is so important. 

In the guidance to which I referred, Fiona Hyslop 
stated that the issues that are raised through 
consultation must be 
“taken seriously, explored and also answered.” 

That is reflected in the bill that we are considering. 
The bill would have come in very handy in the 
recent consultation in Glasgow. Many of the 
parents‟ questions were never answered or, if they 
were, the reply was not serious or systematic. On 
a wide variety of parent and community concerns 
such as asbestos exposure, the safety of walking 
routes and the integration of children into rival 
schools, the council response was to give a one-
size-fits-all, cut-and-paste answer. 

The bill spells out the broad range of 
stakeholders who must be included in a 
consultation. I, too, welcome in particular the 
involvement of teachers and staff in our schools 
and nurseries. When the Glasgow campaign 
kicked off, I heard time and time again from head 
teachers and staff who were being pressurised by 
their bosses to remain silent. They were told that 
they were ambassadors for Glasgow City Council 

and that they could neither participate in 
campaigns to save their schools nor respond to 
the consultation. Indeed, they could not even 
discuss the matter with local MSPs. Not only is 
giving school staff the right to be consulted morally 
correct, it will make for better-informed decisions. 

The bill provides for community stakeholders 
such as local community councils to be included in 
consultations. It also makes special mention of the 
importance of rural school buildings as community 
facilities. I appreciate the importance of rural 
school buildings, but the same case can be made 
for school buildings in urban areas, particularly in 
deprived areas where the school is often the hub 
of the community. 

George Foulkes: Will the member take an 
intervention? 

Anne McLaughlin: This is my first intervention, 
Mr Foulkes. You will have to be gentle with me. 

George Foulkes: I am always gentle, 
particularly with Anne McLaughlin. We sit next to 
each other on the Audit Committee. 

The member makes an eloquent case. Will she 
come through to Edinburgh to give a little lecture 
on just the point that she has made to the SNP 
members who are in joint control of the city? The 
paradox of the situation that she describes is that, 
whereas in Glasgow the school population is 
falling, in Edinburgh it is rising. 

Anne McLaughlin: I extend an invitation to 
George Foulkes to come to Glasgow and speak to 
Steven Purcell and his colleagues. As George 
Foulkes is aware, I can speak in detail only of the 
situation in Glasgow. It is the situation that I know 
about. 

I will give an example that shows the importance 
of school buildings to urban communities and why 
section 12 should be extended to include urban 
schools. In Govanhill, which is one of the most 
diverse, populated and deprived areas in 
Scotland, there is a beautiful Victorian building that 
until a couple of months ago housed Victoria 
primary school, but it is now threatened with 
demolition.  

Govanhill is home to many vibrant community 
projects, including the Govanhill Youth Project, 
whose workers interact with young people on the 
street corners and in the parks where they 
congregate. Recently, when I walked the streets 
with project workers, they told me that, if the 
project is to bring together the diverse groups of 
young people in the area, it needs a facility of its 
own. Could not the Victoria primary school building 
be spared and its unused space loaned or leased 
to this worthy project? If the community has to lose 
a school, could it not at least retain the building? 
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The bill sets out clear guidelines for access to 
consultation proposal papers. For example, it 
states that education authorities must provide the 
information to anyone who 
“may reasonably require that information in another form”. 

I suggest that the bill could be strengthened to 
ensure that councils must actively look for those 
who reasonably require the papers in another 
format. If someone does not know that there is a 
consultation going on, they will not request papers 
in any format. In several areas of Glasgow, 
parents who cannot speak or read English were 
effectively denied access to knowledge of the 
proposed closures because although the initial 
letter to parents offered translators at public 
meetings, as I have said previously in Parliament 
on a few occasions, those letters were only in 
English. 

More than 100 languages are spoken in 
Glasgow schools—that should be taken into 
account when people are being informed of 
changes that will dramatically affect their lives. I 
appreciate that letters cannot be sent out to all 
parents in more than 100 languages, but in 
Glasgow we have a pretty good idea of where 
there are groups of people for whom English is 
their second language. Would it really have been 
that difficult to include bilingual letters in 
communities such as Govanhill and Pollokshields, 
where there are concentrations of Slovak, Urdu 
and Punjabi speakers? It is not that difficult—I 
have done it myself. 

The bill calls for inaccuracies in consultation 
documents to be promptly corrected and for 
corrections to be broadly communicated. In 
Glasgow, occupancy rates, enrolment figures, 
catchment areas, travel routes and other basic 
facts and figures were repeatedly bungled in 
consultation documents. However, the burden was 
put on parents, many of whom had no 
campaigning experience, to fight with the council 
to get the errors corrected. Even when the errors 
were acknowledged and apologised for, corrected 
documents were not sent out to parents. The 
overall result was distrust in the consultation 
process, the schools and the council—distrust that 
could take years to repair. For many, that distrust 
will be aimed not only at Glasgow City Council but 
at the political process as a whole and politicians 
in general. No member wants that, which is why 
we must enthusiastically support the bill.  

One of the parents to whom I referred earlier is 
Lynn Scott, who campaigned tirelessly to save 
Barmulloch primary. Lynn told me that she felt that 
the parents‟ concerns were ignored. They were 
certainly not considered, and they were barely 
acknowledged. However, she and her fellow 
campaigners have now been not just 
acknowledged but given the recognition that they 

deserve. Lynn has just learned that she is a finalist 
for the prestigious Sheila McKechnie Foundation 
consumer action award for 2009, which receives 
entries from the length and breadth of the United 
Kingdom. The award will be judged by the likes of 
Rebecca Smithers, consumer affairs 
correspondent for The Guardian, and is sponsored 
by the well-respected consumer rights 
organisation, Which?  

I am sure that many members will join me in 
wishing Lynn Scott well at the awards ceremony 
next month. However, the one big thing that we 
can all do to help Lynn and parents like her, and 
their children and communities, is to move the bill 
forward and strengthen it in ways that will 
empower campaigners to stand up for their right to 
an effective consultation.  

16:18 
Elaine Smith (Coatbridge and Chryston) 

(Lab): I had not intended to participate in the 
debate, but I would like to make a point that I hope 
the minister will be able to address at the end. My 
point is a bit long to make as an intervention. 

As expressed today by members, the bill‟s aims 
are laudable and I am sure that most members will 
support it. I am interested in the detail on 
consultation, and in particular on transport. An 
example from my constituency will set that in 
context. 

In Coatbridge, two high schools were closed. 
There were good reasons for that, including 
problems with the fabric of the schools, the fact 
that new schools were to be built, and falling 
school rolls. However, among the concerns of 
parents was that a denominational school was 
being closed and replaced by the non-
denominational Coatbridge high school. Children 
from that area whose parents wanted them to go 
to a denominational school had to travel about 2 
miles to do so—previously that had not been the 
case. Conversely, a non-denominational school 
was closed and replaced by a denominational one. 

Unfortunately, the local authority‟s transport 
policy—although more generous than the national 
policy—stayed the same, so the children were 
unable to get transport to, for example, the new 
denominational school. The route to the school, 
which involved crossing a busy road, was quite 
unsafe. That caused some concern and took away 
part of the glow of the new buildings. More than 
that, it made some parents feel that they now had 
to send their children to a non-denominational 
school when they would have preferred them to 
have denominational education—the Catholic 
education that was on offer before. The same was 
true the other way round: some parents were 
sending their children to the nearest, Catholic 
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school rather than having them travel across the 
town. 

I wrote to the local council about the matter, 
asking whether, instead of lines simply being 
drawn on maps, needs could not be taken more 
into account in urban settings. I refer here to some 
of the issues that my colleague George Foulkes 
raised. Could such issues be considered at stage 
2—if they are not already included under the bill—
or are they outwith the terms of the bill? If parents 
agree to a school closure for a good reason but 
have deep concerns about matters such as travel, 
perhaps that could come under a consultation, or 
even a call-in. 

Fiona Hyslop: I would be happy to respond to 
any correspondence from the member regarding 
the case that she is talking about, although it is 
clearly an issue for the local council. I am not sure 
whether she is aware that I used the example of 
transport earlier in the debate. According to the 
proposed measures in the bill, if there are 
concerns about transportation for urban schools, 
they can be addressed in three separate steps. 
One involves HMIE and the question of 
educational benefit. Clearly, that aspect must be 
demonstrated in the inspectorate‟s report. There is 
also the role of the council in the proposal paper to 
consider. Furthermore, the council must directly 
respond, in the consultation report that it will have 
to produce under the bill, to the concerns of 
parents about transportation. I can give the 
member some reassurance that the proposals in 
the bill would address such issues directly for 
urban schools. 

Elaine Smith: I thank the cabinet secretary for 
intervening with that point, which gives me some 
reassurance. I will put some of the details to her in 
writing for further consideration. 

Thank you for letting me participate in the 
debate, Presiding Officer. I am sure that the bill 
will become a good piece of legislation, and I look 
forward to seeing it after stage 2. 

16:22 
Hugh O’Donnell (Central Scotland) (LD): This 

has been a useful and well-informed debate. I 
have learned quite a lot from the speeches that 
have been made so far, particularly those by 
members of the Education, Lifelong Learning and 
Culture Committee. Of all the possible areas of 
discussion around education in the public domain, 
the issue of school closures probably exercises 
parents, communities and pupils the most. We 
need look no further than the recent controversies 
that have been referred to by previous speakers to 
realise how emotive a subject it almost always is. 

Schools play a big part in our communities. It 
has been said before, but it is worth reiterating. 

Schools are part of our communities, both rural 
and urban. Often, they are the hub for much wider 
social activity and interaction than simply—I 
question whether “simply” is the right word—
teaching our young people in the course of a 
normal school day. Schools often host Cinderella 
services such as community adult education and 
other community services such as the scouts, the 
cubs, the brownies, the Boys Brigade, support 
groups and so on. It is only right that the closing or 
potential closing of such vital local amenities 
should be a matter for local public consultation 
and debate. 

I am glad to see that we have had contributions 
from Scotland‟s Commissioner for Children and 
Young People in relation to consultation with 
pupils. Here in the chamber and in the wider public 
debate, we are great at talking about children and 
young people, but we are not necessarily quite so 
good at talking to them. The commissioner‟s input 
was very welcome. 

Local authorities, rural or urban, should take the 
decisions, rather than having us take them 
centrally. They should decide what is practical, 
appropriate and of most benefit to pupils and 
communities. Furthermore, such decisions should 
be taken after real, meaningful consultation with 
local communities. Part of the problem is the 
scepticism—I hesitate to use the word 
“cynicism”—about our process of public 
consultation. 

From my experience of participating in and 
being an observer of public consultations, on a raft 
of issues from hospital closures to school 
closures, I can say that the hallmark of a 
consultation is often that the institution pays lip 
service to the process. Often, full-time officials, 
who work for public bodies and have access to 
huge amounts of time and resource, argue the 
case against part-time campaigners from 
community groups who are badly informed, 
however effective they might be. Anything in the 
bill that can create a more level playing field in the 
process will be welcome. 

Margaret Smith: Will the member give way? 

Hugh O’Donnell: I certainly will, but I am 
worried. 

Margaret Smith: Does the member agree that 
access to information is crucial for people who are 
fighting a school closure proposal? As he said, on 
one hand the council has access to information, 
whereas on the other hand people in the 
community have only the information that is in the 
proposal document. 

Hugh O’Donnell: That is a relief. One is always 
cautious about allowing a member of one‟s own 
party to intervene. 
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In all seriousness, Margaret Smith made a valid 
point. All too often, the information that institutions 
provide is constructed in a way that reinforces the 
institutions‟ arguments. That is not unnatural, but it 
places the people who oppose proposals at a 
distinct disadvantage. 

On a related point, parents very often quite 
rightly approach the school‟s headmaster for 
information, which places the headmaster in an 
invidious position. The person is an employee of 
the local authority and must consider where their 
loyalties lie. They might have opinions that they 
cannot express and indeed are prevented from 
expressing timeously to the people who are 
campaigning to keep the school open. We need to 
find a mechanism—I do not know whether that 
could be the guidance, which will be tightened 
up—to ensure that people do not feel that they are 
mere observers in a consultation process that 
pays lip service to them. 

The bill applies to all schools but makes special 
provision on rural school closure proposals. My 
impression is that bits were added as an 
afterthought, to ensure that the bill was not simply 
about rural schools. In the consultation document I 
see no text or graphs that refer to urban schools, 
although phrases such as “educational benefit”, 
“rural communities” and “fairness” appear at the 
bottom of each page. If the criteria are correctly 
structured and applied across the board, a 
decision should be fair, regardless of whether a 
school is in an urban or a rural area. 

Of course, the bill has its origins in the SNP‟s 
proposal for a presumption against the closure of 
rural schools. To some extent, that promise, like 
many others, has been abandoned, and much of 
the bill is about trying to draw back from a policy 
that was undeliverable. The approach in the bill 
might be a little more palatable, but it does not get 
the SNP off the hook; the SNP has failed to deliver 
on its promise on rural schools. There was a 
commitment on the issue in my party‟s manifesto, 
and we are pleased that the Government has 
listened to our calls and moved away from 
enshrining in legislation a presumption against 
closure, in a prime example of a Government 
climbing down from an unrealistic, populist 
election pledge. 

As the bill progresses, we need the Government 
to give it teeth to show concerned parents and 
communities that the process can be trusted, that 
their opinions are valued and that closure in any 
circumstance is not a foregone conclusion. 

16:30 
Nanette Milne (North East Scotland) (Con): I 

am pleased to have been given the opportunity to 
take part in the debate in place of my colleague 

Murdo Fraser, who—I am sure—will just now be 
happily getting to know his new little daughter and 
bonding with her. As he lives in a rural area, I 
hope that the Parliament will acknowledge his 
personal efforts to ensure the viability of rural 
schools by putting his principles appropriately into 
practice. 

The bill is important and timely. I welcome the 
SNP Government‟s acknowledgement that our 
manifesto commitment to rural schools, which was 
initiated by Murdo Fraser, merited inclusion in its 
Schools (Consultation) (Scotland) Bill. 

Proposals for school closure always evoke 
strong feelings within communities, be they urban 
or rural. In recent years, we have seen many 
campaigns in cities such as Aberdeen and 
Glasgow, as well as rural areas such as 
Aberdeenshire and Moray, where changes have 
been proposed to the schools estate. Of course, 
increasingly cash-strapped councils have to 
rationalise their estate and it is clear that, if the 
families of a once-young community have 
dispersed to the periphery of a city, not all city 
centre schools might be educationally or 
financially viable. There may also be 
circumstances in which a rural school must be 
closed if the interests of pupils or a community 
merit it. However, before that happens, there must 
be genuine, open and honest consultation with the 
people concerned so that decisions are reached 
reasonably, rationally and—one hopes—with 
community co-operation. That is why the proposed 
legislation is important. 

I can understand the argument, which the EIS 
and others have advanced, that the same criteria 
should apply to all urban and rural schools. The 
ramifications of that argument are worthy of further 
consideration as the committee recommends but, 
as it stands, I very much agree with the bill‟s 
proposals that special consideration should be 
given to changes that would affect rural schools 
because such establishments are often the hub of 
their communities. They are often in areas that no 
longer have churches, post offices or local shops 
and, without them, no community activities could 
take place. In such areas, the closure of the 
school is tantamount to killing off the community. It 
is right to regard the closure of a rural school as a 
measure of last resort, as the cabinet secretary 
stated in her opening speech. 

As an aside, I point out gently to George 
Foulkes and others who seem to forget that 
deprivation is not confined to urban areas. There 
are significant pockets of rural Scotland in which 
communities are just as needy. 

I first became involved with a campaign to save 
a group of rural schools in central Aberdeenshire 
when I was a parliamentary candidate before 
2003. The director of education at the time 
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genuinely believed that pupils would receive a 
better education in a large modern school than 
they were getting in three smaller, old-fashioned, 
community-based buildings. His proposals 
incensed local parents and pupils, and a 
tremendous battle ensued to save the schools on 
the basis that they were excellent, popular 
establishments; that they were the hubs of their 
communities; and that travelling on narrow, rural 
roads to a new school building would not be in the 
best interests of pupil safety or wellbeing, 
particularly in the winter. The battle was won and 
the schools stayed open, although it was 
recognised that one of the buildings was really not 
fit for purpose. 

Only two years later, to the dismay of the 
communities, another proposal was made to close 
not three but four of the schools in the area and 
replace them with a large new building. The 
reasons for proposed closure were advanced and 
discussed at a very lively and extremely well-
attended public meeting. One of the schools was 
deemed unfit because it had no disabled access. 
Imagine the expression on the council officials‟ 
faces when they were informed that the school 
currently had a pupil in a wheelchair and that, only 
recently, appropriate facilities and access 
arrangements had been put in place to 
accommodate that pupil. The meeting collapsed. 
The closure proposal was later withdrawn and a 
promise made to build a new school to replace the 
one that needed upgrading. I am not at all sure 
that that satisfactory result would have been 
achieved without extremely vigilant and highly 
committed parents who were willing to leave no 
stone unturned in their efforts to save their schools 
and who researched the consultation proposals 
thoroughly before the public meeting. 

I have since visited one of the schools as part of 
the Parliament‟s education outreach programme 
and met a happy, confident, very well-informed 
group of young people. They were welcoming and 
clearly supportive of one another. They have a 
dining room, where they receive excellent, healthy 
meals, and a garden that was made and is 
maintained by the pupils. They interact with all 
ages in the community at their regular coffee 
mornings and social events. When the time comes 
to move on to secondary school, they find the 
transition easy and straightforward, by and large. 
Such an education fully justifies the retention of 
small rural schools, many of which have the same 
ethos as the one that I have described. 

I am delighted that those schools in 
Aberdeenshire were saved from closure, at least 
for the foreseeable future. However, the closure 
proposals contained significantly inaccurate and 
outdated information. I have no doubt that 
members will be aware of similar examples in 
other parts of the country. I note the concerns 

about the involvement of HMIE in the consultation 
process, particularly about the resources needed 
to comply with the bill‟s proposals, but I hope that 
what is proposed in the bill will help to prevent the 
sort of problem that I have described from 
happening in the future; it could save many 
parents and pupils who are faced with the 
prospect of losing not just adequate but excellent 
small local schools from a great deal of anguish. 

From my reading of the stage 1 report and from 
listening to the debate, it is clear to me that there 
is cross-party agreement on the general principles. 
However, as highlighted by Liz Smith in her 
speech and by several other members, there are 
concerns about a number of areas, which need to 
be dealt with in the next stages of the 
parliamentary process. By and large, though, the 
bill should result in a better-understood, thorough, 
robust and meaningful consultation process that 
should benefit communities across Scotland when 
changes are proposed for the school estate. As 
Liz Smith indicated, we are happy to support the 
bill at stage 1. 

16:36 
Ken Macintosh: Before I sum up, I want to 

mention briefly two issues that emerged at the 
committee stage but which have not received 
much attention during the debate. The committee 
heard concerns at stage 1 about some of the 
timescales that are outlined in the bill. I note that 
Consumer Focus Scotland has today repeated its 
call for the six-week consultation period that is laid 
down in the bill to be extended to the more 
generally accepted period of 12 weeks. 
Personally, I have a lot of sympathy with that 
position. However, no one wants the threat of 
closure to hang over any school. On that basis, 
members of the committee from all sides endorsed 
what is a fairly tight timetable for consultation and 
decision making. 

On a separate point, the proposal in the bill that 
councils should have only one day to notify 
ministers of a closure seems a little impractical. 
The lack of a time limit to be imposed on any 
ministerial decision following a call-in looks 
anomalous by comparison. In evidence, 
Government officials suggested that any decision 
facing the minister would be, by definition, 
complex. However, it seems odd to have one set 
of rules for pupils, parents and councillors, and 
another for the Scottish Government. I would 
welcome any comments that the minister may 
care to make on the Government‟s approach to 
that matter at stage 2. I believe that she may have 
referred to that in her opening speech, but I did not 
quite catch what she said. 

Although Gaelic did not feature in the policy 
intent behind the bill, it was remarkable that a 
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large number of respondents to the initial 
consultation commented that the bill might provide 
an appropriate vehicle for designating schools as 
Gaelic-medium schools. As we all know, there is a 
strong desire in the Gaelic community to move to 
the next stage in Gaelic-medium education so that 
pupils are not just in Gaelic units attached to 
schools but are totally immersed in an all-Gaelic 
environment. A majority of parents expressed 
support for such a measure through the 
consultation. I am disappointed that we did not 
take advantage of the opportunity to amend the bill 
in that regard. I ask the minister a question that I 
put to her during stage 1 and which I hope she has 
had the opportunity to discuss with the minister 
who is responsible for Gaelic. What has happened 
to the Government‟s commitment to guarantee in 
law the right of parents to access Gaelic-medium 
education for their children where reasonable 
demand exists? If such a provision is not in the 
bill, how do ministers expect to deliver on that 
election promise? 

I return to this afternoon‟s speeches. A number 
of members, including Karen Whitefield—the 
convener of the Education, Lifelong Learning and 
Culture Committee—Elizabeth Smith and others, 
raised the concern over HMIE‟s role. Under the 
new consultation procedures, HMIE will be 
expected to play a key role in providing 
independent and impartial advice early on in a 
consultation. However, later in the process, if a 
decision is called in, HMIE will act as an adviser to 
the minister. I suspect that local authorities‟ initial 
fears that the bill will somehow allow HMIE to 
replace or overrule the decisions of locally 
accountable members have been somewhat 
allayed. Like other members, I would welcome 
further clarification from the cabinet secretary on 
that potential conflict of interest or the conflicting 
roles of HMIE. Is it an impartial consultee or a 
ministerial adviser? How can we ensure that its 
independence remains uncompromised? 

Many members, including Christina McKelvie 
and my colleague George Foulkes have 
mentioned the rural-urban divide. George Foulkes 
helpfully reminded us that although rural schools 
have problems as a result of remoteness, urban 
schools can have acute problems of deprivation. 

The cabinet secretary‟s opening speech left me 
with some concerns. Words about the idea of a 
presumption against closure have not been 
included in the bill; indeed, it is notable that the 
word “rural” does not appear in the bill‟s title. The 
cabinet secretary has gone some way towards 
addressing that issue, but I worry that she wants 
to have it both ways. She recognises the needs 
and demands of urban communities, but she still 
wishes to make a special case for rural schools. 
The dilemma that we face is that either we identify 
and agree on the three special criteria in the bill 

because their application will particularly help 
those who live in rural communities, or we identify 
criteria that will allow rural schools to be treated 
differently from urban schools. If we do the latter, it 
is clear that it is not hugely important what the 
criteria are. If, as I hope, we do the former, there is 
nothing to be afraid of in ensuring that all closure 
decisions or proposals in all areas have regard to 
the factors of the existence of any viable 
alternative to the proposal, the impact on the 
community and the likely effect of different travel 
arrangements. Surely it is the fact that those 
criteria have particular relevance in a rural setting 
that offers reassurance, rather than any attempt to 
single out one set of schools for special treatment. 
I urge the cabinet secretary to consider that matter 
once more. 

I, too, congratulate Murdo and Emma Fraser on 
the birth of their daughter. Mr Fraser sat in on 
every meeting of the Education, Lifelong Learning 
and Culture Committee on the bill, and his 
contribution to the measures that we are 
discussing is widely appreciated. 

I thank and commend the work of Sandy 
Longmuir of the Scottish rural schools network—I 
think that he is still in the gallery. His campaigning 
over many years has done much to inform and 
enlighten members about the particular concerns 
that small rural schools face. In particular, I thank 
him for managing to steer a way through the often 
partisan nature of our discussions and helping us 
to reach near-consensus on the way forward. 

That parents, pupils and local communities 
should have close emotional ties to schools is no 
bad thing, and the strength of local feeling is not to 
be dismissed. I like the example that Margaret 
Smith gave involving a young constituent. That 
gave a taste of the emotions that run high when a 
school is threatened with closure. 

It is interesting that some of the most passionate 
speeches were made by members who have 
expressed their concerns about closure decisions 
in their constituencies. None of those members 
represents a rural constituency—they represent 
Scotland‟s two largest cities. The strong evidence 
that was presented during the evidence-taking 
stage of the bill to demonstrate not only that all 
schools, including rural schools, are valued but 
that small and rural schools provide a very good 
education was interesting.  

I do not want to overstate the case, as I know 
that some small schools can be claustrophobic, 
but I do not buy the argument that pupils are 
somehow missing out because there are not 
enough pupils in their particular year to sustain a 
football or shinty team. The Scottish rural schools 
network has pointed out that the 
“graduates of primary schools with remote rural status 
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consistently perform above all other area classifications at 
S4 examinations, university entrance and employment. 
Remote rural primary schools average just 50 pupils.” 

Mr Foulkes will be interested to hear that the 
network also said: 

“The advantage shown is more marked in pupils who 
come from less financially privileged backgrounds.” 

Even HMIE told the committee: 
“We believe that the proportion of small schools that are 

high-performing is slightly better than the national 
average”.—[Official Report, Education, Lifelong Learning 
and Culture Committee, 27 May 2009; c 2433.] 

Perhaps that is not the most dramatic of 
endorsements, but it is confirmation that small and 
rural schools are not the poor relations of all-
singing, all-dancing large urban primaries and 
secondaries. Rather, they offer a positive choice 
and provide an excellent learning environment for 
our children. 

It is clear that there are still areas in which the 
committee and the cabinet secretary need to 
engage with all those who are directly affected. 
Closing any school will never be anything other 
than difficult. However, I am confident that we can 
build on the work that has been done over several 
years to address the clear public concern that 
exists and improve the process that we follow. 

I am happy to support the motion. 

16:44 
Fiona Hyslop: I am pleased to have had the 

opportunity to debate the principles of the Schools 
(Consultation) (Scotland) Bill. I thank all those 
members who have spoken in what has been a 
thoughtful and largely constructive debate, which 
has built on the general consensus that already 
existed around the bill. 

The debate has been informed and shaped not 
just by what we have heard today, but by the work 
that has been done by many people over the past 
10 years. I am glad that Cathy Peattie is in the 
chamber. Her report of almost 10 years ago for the 
Education, Culture and Sport Committee not only 
helped to clarify the agenda at the time but has 
informed us as we have progressed. Professor 
Neil Kay was involved in the case that she 
investigated. 

Murdo Fraser has played an important role. We 
must ensure that he is sent a copy of the Official 
Report. Lucy Elizabeth will probably be one of the 
best toasted babies in Scotland today. Reference 
has also been made to the work of Sandy 
Longmuir and his colleagues in the rural schools 
network. I hope that the experience of developing 
the bill shows that, despite coming from very 
different and sometimes polarised positions, 
people can work together to come up with a 
constructive solution and make progress. 

I have certainly been informed by my experience 
of Midlothian school closures five years ago, which 
turned my mind to the need to ensure that we had 
a better process. I hope that we are seeing the 
results of a debate that has been informed by 
many people over many years. 

Rhona Brankin (Midlothian) (Lab): Does the 
member warmly welcome the creation of a brand 
new rural school at Middleton in Midlothian? 

Fiona Hyslop: I am delighted to welcome any 
new school, 250 of which will be built and funded 
during the lifetime of this Government, and I am 
delighted to welcome that school in particular. 

Hugh O‟Donnell made an important point. The 
bill probably touches more of our constituencies 
and more of our constituents‟ interests than many 
other pieces of legislation that we consider in the 
Parliament. Today‟s debate has been informed by 
the experiences of many members—including 
Aileen Campbell, George Foulkes, Anne 
McLaughlin, Bob Doris and Elaine Smith—in 
dealing with issues related to school closures that 
have affected their constituents. School closures 
are rarely, if ever, happy experiences for people. 
Members‟ passion shows the bill‟s importance. 

Members have indicated their clear support for 
the principles of the bill, and I welcome that. I 
recognise that there are a few points of detail that 
have attracted different views, and I look forward 
to discussing the detail at stage 2. We will, of 
course, be willing to consider constructive 
amendments and, as I signalled earlier, the 
Education, Lifelong Learning and Culture 
Committee‟s report suggests that we are largely of 
the same view on much of the bill. Looking forward 
to stage 2, it might be helpful if I were to clarify our 
thinking on the main issues that were raised in the 
stage 1 report. 

The report asked the Government to consider 
extending the time that authorities have to notify 
ministers of a closure decision. The fact that the 
bill allows councils one day to do so reflects the 
reality that such decisions tend to become public 
knowledge almost immediately after they are 
taken. However, as I indicated in my opening 
speech, now that I have studied the stage 1 report, 
I am considering lodging an amendment on that 
point. 

The committee raised a concern about a lack of 
clarity as regards the role of HMIE, which I would 
like to address. Currently, HMIE is only asked for a 
report on the 16 or so cases that are referred to 
ministers each year, which are not limited to 
closures but can include changes to the location of 
schools or their catchment areas. Under the bill, 
HMIE would be required to produce a written 
assessment of the educational aspects of all 
school consultation proposals, which would be 
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based on the inspector‟s professional assessment 
of the council‟s proposal paper, including the 
educational benefits statement and the issues that 
were raised during the consultation, either at the 
public meeting or in written responses. The HMIE 
report would form part of the council‟s 
consideration of the proposal when it made its 
decision. HMIE has confirmed that it has the 
resources and experience to do that, which should 
mitigate the need for me as minister to receive 
further advice during any call-in, as I will already 
have received an initial report from HMIE. 

The second issue that was raised in the 
committee‟s conclusions relates to the three 
additional factors that the bill requires councils to 
consider prior to consulting on the closure of a 
rural school. I have already signalled that I think 
that there is a strong rationale for setting out 
specific safeguards for rural schools, the loss of 
which can have a disproportionately significant 
and adverse effect on the whole community. 
Alongside that is the need to establish a robust 
and comprehensive consultation framework for all 
school consultations, whether in urban or rural 
areas, and that is clearly set out in the bill. 

The report expresses concern about the lack of 
clarity around the grounds for ministerial call-in 
and asks the Government to give the matter 
further consideration. As I said in my evidence, a 
decision to call in a case would focus on the 
process that the council had followed and whether 
it had taken proper account of a material 
consideration. I understand the concerns that have 
been expressed about what might constitute a 
material consideration, but as I made clear to the 
committee, I want to avoid constraining the 
grounds on which a case can be called in by 
providing a tick-box list. 

I note the committee‟s practical and helpful 
suggestion that what constitutes a material 
consideration could be clarified in guidance. I hope 
that the committee will deal with that matter at 
stage 2, and I am happy to explore the idea of 
including the issue in guidance.  

We intend to produce guidance on the 
educational benefits statement, the proposal 
paper‟s content, the methods of consultation with 
children and young people—in which regard we 
will engage with the children‟s commissioner in 
particular—notification practices, the timing of 
public meetings and the call-in criteria for a 
material consideration.  

Bob Doris raised an important point about 
councils having entrenched views. The point of the 
bill is to ensure that we have dialogue and 
responsiveness in consultations. He also raised 
the issue of pre-consultation guidance. However, 
Aileen Campbell mentioned the issue of rumours 
spreading when there is no proper consultation 

and a lack of information. The danger of a pre-
consultation is that it would take place in a context 
in which there would not necessarily be robust 
information, which means that the danger of 
rumours spreading might be exacerbated.  

Ken Macintosh raised Consumer Focus 
Scotland‟s suggestion that we should have a 12-
week timescale. We have already moved from 28 
days to six weeks, which is a 50 per cent increase, 
on top of the period for the preparation of the 
consultation report. I accept the committee‟s 
advice that we should make sure that we consider 
such proposals. In its stage 1 report, the 
committee said: 

“The Committee believes, on balance, that the proposed 
six-week consultation period proposed in the Bill is 
sufficiently long, given the further periods for consideration 
built in to the overall process.” 

There is an issue about prolonging the experience 
of school closure, which has also been raised. 

Elizabeth Smith and Claire Baker raised the 
important issue of accurate information. Those 
points were particularly well made. In relation to 
the proposal paper, it is vital that we ensure that, 
in any dispute that comes back to the issue of 
consultation being about a dialogue and 
responsiveness, any inaccuracies will be 
addressed as part of the process, as opposed to 
becoming what was described earlier as a year-
long sore.  

Ken Macintosh and Elizabeth Smith also 
referred to financial arrangements. They might 
appreciate that I cannot second-guess any review 
of grant-aided expenditure. However, I emphasise 
that this Government has repeatedly shown that 
we are a Government for all of Scotland, and we 
have repeatedly delivered support for rural 
Scotland. Indeed, when we give special attention 
to rural Scotland, we are criticised for 
discriminating in favour of rural Scotland. It is an 
important point, however, and, as I said in 
evidence to the committee, I will ensure that the 
Cabinet Secretary for Finance and Sustainable 
Growth is aware of those concerns.  

This debate has been about agreement to the 
principles of the Schools (Consultation) (Scotland) 
Bill, and has been ably informed by people‟s 
experiences. As I said to Malcolm Chisholm, the 
consultations that are currently under way can be 
informed by the transition arrangements that are 
set out in schedule 3 to the bill, which are 
designed to ensure that people and councils 
understand where they stand in relation to on-
going consultations.  

I thank those who have contributed to the 
debate today and I also thank the committee for its 
careful, thorough and constructive consideration of 
the bill at stage 1. 
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The Scottish Government is committed to 
improving the standard of all school 
consultations—urban and rural—in partnership 
with local government. Additionally, we are 
committed to protecting our fragile rural and 
remote communities. Schools are often at the 
heart of such communities and, if closed, cannot 
easily be replaced by other public buildings. I 
emphasise again the economic value of jobs in 
rural communities and the importance of many 
schools in ensuring that there is support for the 
children of people who work in those jobs. 

I believe that our proposals will lead to coherent, 
fair and transparent consultations that will 
command the trust and confidence of the public. 
As MSPs, we all know the heartache that can be 
part and parcel of any school closure consultation. 
If we can bring to Parliament a bill that will relieve 
that pressure and pain and ensure that we have a 
robust, accessible and comprehensive system, I 
think that we will be serving our constituents well. 

I ask members to support the motion and agree 
to the general principles of the Schools 
(Consultation) (Scotland) Bill. 
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Schools (Consultation) (Scotland) Bill 
 

Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 and 2 Schedules 1 and 2 
Sections 3 to 18 Schedule 3 

Sections 19 to 22 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Schedule 1 

Alasdair Allan 
 

13 In schedule 1, page 12, line 9, at end insert— 

<(  ) A proposal to permanently— 

(a) discontinue the provision of Gaelic medium education in all the nursery classes in 
a school that also provides a nursery class through English medium education, or  

(b) discontinue the provision of Gaelic medium education in a stage of education 
(apart from a nursery class) in a school that also provides the stage of education 
through English medium education.  

(  ) A proposal to permanently—   

(a) discontinue the provision of English medium education in all the nursery classes 
in a school that also provides a nursery class through Gaelic medium education, or 

(b) discontinue the provision of English medium education in a stage of education 
(apart from a nursery class) in a school that also provides the stage of education 
through Gaelic medium education.> 

 

Alasdair Allan 
 

14 In schedule 1, page 12, line 12, leave out from first <the> to end and insert <(as the case may 
be)— 

(a) the school, 

(b) all the nursery classes in the school, 

(c) a stage of education in the school (apart from a nursery class), or 

(d) the provision of Gaelic or English medium education in all the nursery classes or a 
stage of education (apart from a nursery class) in the school.> 

Alasdair Allan 
 

15 In schedule 1, page 12, line 15, leave out from first <the> to end and insert <(as the case may 
be)— 
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(a) the school, 

(b) all the nursery classes in the school, 

(c) a stage of education in the school (apart from a nursery class), or 

(d) the provision of Gaelic or English medium education in all the nursery classes or a 
stage of education (apart from a nursery class) in the school.> 

 

Alasdair Allan 
 

16 In schedule 1, page 12, line 23, at end insert— 

<(  ) A proposal to provide Gaelic medium education in a school which does not already 
provide education through that medium.  

(  ) A proposal to provide English medium education in a school which does not already 
provide education through that medium.> 

 

Alasdair Allan 
 

17 In schedule 1, page 14, line 2, at end insert— 

 <“English medium education” means teaching by means of the English language, 

 “Gaelic medium education” means teaching by means of the Gaelic language (as 
spoken in Scotland),>  

 

Schedule 2 

Fiona Hyslop 
 

1 In schedule 2, page 14, line 30, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

2 In schedule 2, page 15, line 9, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

3 In schedule 2, page 15, line 25, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

4 In schedule 2, page 16, line 3, at end insert— 
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<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

5 In schedule 2, page 16, line 17, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

6 In schedule 2, page 16, line 31, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

7 In schedule 2, page 17, line 5, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

8 In schedule 2, page 17, line 15, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

9 In schedule 2, page 17, line 25, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Fiona Hyslop 
 

10 In schedule 2, page 17, line 37, at end insert— 

<(  ) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e),> 

Alasdair Allan 
 

18 In schedule 2, page 18, line 11, leave out <(that is, teaching by means of the Gaelic language (as 
spoken in Scotland)), the> 

Section 3 

Margaret Smith 
 

20 In section 3, page 2, line 14, at end insert <(in particular, any child or young person with a co-
ordinated support plan or who has been assessed as having additional support needs)> 
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Margaret Smith 
 

21 In section 3, page 2, line 20, at end insert <(including the impact of the proposal on the 
authority’s observance of the equal opportunity requirements)> 

Section 4 

Margaret Smith 
 

22 In section 4, page 2, line 32, at end insert— 

<(  ) sets out whether the proposal relates to a rural school,> 

Section 6 

Ken Macintosh 
 

19 In section 6, page 4, line 14, leave out <6> and insert <12> 

After section 6 

Margaret Smith 
 

23 After section 6, insert— 

<Duty to answer questions 

(1) The education authority must, as far as reasonably practicable, answer any question 
received in writing by the authority (from any person) in connection with the relevant 
proposal— 

(a) in writing, and 

(b) before the end of the consultation period (or as soon as reasonably practicable 
thereafter). 

(2) As soon as reasonably practicable after the end of the consultation period the education 
authority must publish a report summarising the answers to any questions answered 
under subsection (1). 

(3) The education authority must— 

(a) publish the report in both electronic and printed form, 

(b) make the report available for inspection at all reasonable times and without 
charge— 

(i) at its head office and on its website, and 

(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the report— 

(i) to such persons as may reasonably require that information in another form, 
and 

(ii) in such other form as may reasonably be requested by such persons.> 
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Section 8 

Margaret Smith 
 

24 In section 8, page 5, line 4, at end insert— 

<(  ) a copy of the report mentioned in section (Duty to answer questions)(2),> 

Margaret Smith 
 

25 In section 8, page 5, line 17, leave out <and> and insert <to> 

Fiona Hyslop 
 

11 In section 8, page 5, line 21, after <(1)> insert <(which 3 week period may not start during the 
consultation period)> 

Section 12 

Margaret Smith 
 

26 In section 12, page 7, line 6, leave out <as respects a rural school> 

Section 13 

Margaret Smith 
 

27 In section 13, page 7, line 28, leave out <as respects a rural school> 

Section 14 

Margaret Smith 
 

28 Move section 14 to after section 20 

Section 15 

Fiona Hyslop 
 

12 In section 15, page 8, line 27, leave out from <no> to end of line 28 and insert <within the period 
of 6 working days starting with the day on which the decision is made,> 

Schedule 3 

Margaret Smith 
 

29 In schedule 3, page 19, line 14, leave out <as respects a rural school> 
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Section 21 

Margaret Smith 
 

30 In section 21, page 11, line 2, at end insert— 

<“additional support needs” and “co-ordinated support plan” have the meanings 
given in sections 1 and 2 of the Education (Additional Support for Learning) 
(Scotland) Act 2004 (asp 4),> 

Margaret Smith 
 

31 In section 21, page 11, line 9, at end insert— 

<“equal opportunity requirements” has the same meaning as in section L2 of Part 
2 of Schedule 5 to the Scotland Act 1998 (c.46),> 

Long Title 

Margaret Smith 
 

32 In the long title, page 1, line 2, leave out <to make special provision for rural schools;> 

 6
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Schools (Consultation) (Scotland) Bill 
 

Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 2 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 

Relevant proposals: Provision of Gaelic medium education 
13, 14, 15, 16, 17, 18 

Relevant consultees: trade unions 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10 

Educational benefits statement: matters to be included 
20, 21, 30, 31 

Removal of special provision for rural schools 
22, 26, 27, 28, 29, 32 

Consultation: length of period 
19 

Consultation: duty to answer questions 
23, 24, 25 

HMIE deadline to report to education authority 
11 

Notification of decision to implement a closure proposal 
12 
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 

EXTRACT FROM THE MINUTES 

26th Meeting, 2009 (Session 3) 

Wednesday 30 September 2009 

Present: 

Claire Baker     Aileen Campbell 

Kenneth Gibson (Deputy Convener) Ken Macintosh 

Christina McKelvie    Elizabeth Smith 

Margaret Smith    Karen Whitefield (Convener) 

 

Also present: Alasdair Allan 

Schools (Consultation) (Scotland) Bill: The Committee will consider the Bill at 

Stage 2. 

The following amendments were agreed to (without division): 13, 14, 15, 17, 1, 2, 3, 

4, 5, 6, 7, 8, 9, 10, 18, 11 and 12. 

Amendments 20, 22, 19 and 23 were moved and, with the agreement of the 

Committee, withdrawn. 

The following amendments were not moved: 16, 21, 24, 25, 26, 27, 28, 29, 30, 31 

and 32. 

Sections 1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, 13, 14, 16, 17 and 18, schedule 3, sections 

19, 20, 21 and 22 and the long title were agreed to without amendment. 

Schedules 1 and 2 and sections 8 and 15 were agreed to as amended. 

The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Education, Culture and Lifelong 
Learning Committee 

Wednesday 30 September 2009 

[THE CONVENER opened the meeting at 10:00] 

Schools (Consultation) 
(Scotland) Bill: Stage 2 

The Convener (Karen Whitefield): I open this 
26th meeting in 2009 of the Education, Lifelong 
Learning and Culture Committee. I welcome 
Alasdair Allan, who has joined us for our 
consideration of the Schools (Consultation) 
(Scotland) Bill. I remind all those present that 
mobile phones and BlackBerrys should be 
switched off for the duration of the meeting. 

Agenda item 1 is stage 2 consideration of the 
Schools (Consultation) (Scotland) Bill. I am 
pleased to welcome the Cabinet Secretary for 
Education and Lifelong Learning, Fiona Hyslop. 
We will move straight to amendments. 

Sections 1 and 2 agreed to. 

Schedule 1 
RELEVANT PROPOSALS 

The Convener: Amendment 13, in the name of 
Alasdair Allan, is grouped with amendments 14 to 
18. 

Alasdair Allan (Western Isles) (SNP): 
Amendments 13 to 18 are relatively minor and, I 
hope, non-contentious, but they are nonetheless 
important and seek to strengthen the position of 
Gaelic in the bill. Members might ask why that is 
necessary. I appreciate that, at stage 1, the 
committee rejected proposals for amendments by 
Bòrd na Gàidhlig on the provision of Gaelic-
medium education. The committee’s reason for 
doing so might have been that members felt that 
such amendments would have strayed from the 
central purpose of the bill, which is primarily to 
govern the process around proposals for school 
closures. 

I stress that my amendments have a slightly 
different purpose. There is cross-party consensus 
that the further development of Gaelic-medium 
education is positive, for a host of cultural and 
educational reasons on which I will not expand. 
Without an increase in the provision of Gaelic-
medium education, even maintaining the present 
number of Gaelic speakers will be impossible. It is 
important that we do not allow that policy objective 
to be frustrated by school closures. I am not 

saying that no Gaelic-medium school or unit 
should ever close or that they should be uniquely 
protected. However, just as the bill cites specific 
factors such as the impact of a proposed closure 
on a rural community, it is right that it should cite 
the impact on the Gaelic language, where 
relevant. 

Amendments 13 to 15 and 17 and 18 seek to 
achieve that. Amendment 13 clarifies the term 
“closure” so that it specifically includes not just the 
discontinuance of nursery provision or a stage of 
education but a form of education, namely Gaelic 
medium. It is reasonable to say that Gaelic 
medium is a sufficiently distinctive form of 
education to deserve a specific mention. In the 
interests of fairness, the amendment makes it 
clear that the safeguards would also apply in any 
instance in which a school chose to discontinue 
education through the medium of English. 
Amendments 14 and 15 make the same point later 
in schedule 1. They bring the wording into line by 
including reference to Gaelic-medium and English-
medium education. 

Amendment 17 deals in definitions, too. It 
amends the part of schedule 1 that offers 
definitions of terms such as “nursery class”, 
“primary education” and “denominational school”. 
Amendment 17 offers a definition of “English 
medium education” and “Gaelic medium 
education”. It also clarifies—in case this were ever 
to be a matter of dispute—that we are talking 
about the Scottish variety of Gaelic, rather than 
the Irish or Manx ones. 

Amendment 18 takes out the superfluous 
definition of “Gaelic medium education”, as that 
has already been dealt with in amendment 17. It 
also takes out the word “the” before Bòrd na 
Gàdhlig, as the definite article is already implied 
by the presence of the word “na”. Where other 
pedants might hesitate to irritate their audience by 
explaining the genitive case in Gaelic, I do not fear 
to tread. 

With the committee’s permission, I will not move 
amendment 16, which deals with the 
establishment of Gaelic-medium units in English-
medium schools and vice versa. I believe that 
committee members received an e-mail yesterday 
from Bòrd na Gàdhlig, as did I, in which it 
expressed its support for all the amendments, 
save amendment 16, which it sees as being 
unnecessary and complicating the issue. There 
are already well-established practices of 
consultation when Gaelic-medium units are being 
set up. Unlike in the case of school closures, the 
demand invariably comes from parents 
themselves. Therefore, I concede that amendment 
16 perhaps strays from the main point of the bill. 
After conversations with Bòrd na Gàdhlig, I accept 
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that amendment 16 could unnecessarily 
complicate matters and I defer to its view. 

I seek the committee’s support for all the 
amendments in my name, except for amendment 
16, which I will not move. 

I move amendment 13. 

Ken Macintosh (Eastwood) (Lab): I thank 
Alasdair Allan for lodging these amendments. The 
committee noted that a large number of 
submissions asked that the bill be used as a 
vehicle to promote Gaelic-medium education and 
to give it further legislative backing. That of course 
was a Scottish National Party manifesto 
commitment. When I raised the matter with the 
minister at stage 1 I believe that she was unable to 
say when a bill on that commitment would be 
passed if this bill was not an appropriate vehicle 
for it. Does Mr Allan have a view on when such a 
bill will be forthcoming? Will that be before the end 
of this parliamentary session? If not, it strikes me 
that we should use this bill to implement the SNP 
manifesto and meet the demands of the Gaelic 
community. 

Alasdair Allan: Well— 

The Convener: You will get an opportunity to 
wind up at the end, Mr Allan. 

Ken Macintosh: I was going to ask a question 
about amendment 16, but Mr Allan has already 
clarified the position on that, so I am happy about 
that. 

I just want to get an understanding of this set of 
amendments. Did the Government help Mr Allan 
to draft the amendments, or did they come from 
Mr Allan’s own office? 

The Convener: No other committee member 
wishes to speak, so I invite the cabinet secretary 
to speak to this group of amendments. 

The Cabinet Secretary for Education and 
Lifelong Learning (Fiona Hyslop): A number of 
good and useful points have been made on 
Gaelic-medium education both this morning and 
during the course of stage 1. During stage 1, I said 
to the committee in evidence that we need to be 
careful about the purposes for which the bill is 
used. Alasdair Allan reflected on that. I am 
pleased that the committee’s stage 1 report 
recognised that the specific issues to do with 
Gaelic-medium education that were raised in 
written evidence are not a matter for consideration 
as part of this bill. 

Also in evidence to the committee, I said that 
progress on supporting and promoting Gaelic-
medium education can be achieved by various 
means. On Ken Macintosh’s comments, you will 
be aware of the announcements during the 
summer recess of additional funding for the Gaelic 

schools capital fund and a Gaelic speakers action 
plan, which will help increase the number of Gaelic 
speakers and ensure a secure and sustainable 
future for Gaelic in Scotland. The minister for 
Gaelic will take that forward. I am sure that the 
committee will want to address those issues with 
him. 

However, I also undertook to reflect further on 
the issues that were raised in relation to Gaelic-
medium education. Having considered Bòrd na 
Gàdhlig’s written evidence to the committee, I 
think that it is clear that there are a number of 
areas in the bill where amendments could be 
made to ensure that consultations that affect the 
provision of Gaelic-medium education are subject 
to the same rigorous and robust procedures that 
other proposals are. I discussed that issue with 
Alasdair Allan when he approached me about the 
Government’s view on Bòrd na Gàdhlig’s 
amendments in particular. 

I acknowledge the parity that amendments 13 to 
15 will achieve, so I am happy to support them. 
There are pros and cons to amendment 16, but 
Alasdair Allan has indicated that he does not wish 
to move amendment 16. I urge committee 
members to support amendments 13 to 15. 
Amendments 17 and 18 are simply technical 
amendments that follow on from amendments 13 
to 15 and provide clarity on the meaning of terms 
used therein. I am also happy to support 
amendments 17 and 18. 

The Convener: I invite Alasdair Allan to wind up 
the debate on this group of amendments and to 
respond to any points raised as appropriate. 

Alasdair Allan: In answer to Ken Macintosh’s 
questions, I am afraid that I cannot speak for the 
minister or answer questions about her intentions, 
but I am sure that the member will have 
opportunities to question her. Suffice it to say, I 
support the SNP’s Gaelic commitments. 

Ken Macintosh asked whether I sought advice 
on my amendments from the Government—I 
sought advice from both the Government and Bòrd 
na Gàdhlig. As you have seen today, I have 
deferred to Bòrd na Gàdhlig on the amendment 
that I will not move. However, the amendments 
and the initiative come from me. 

Amendment 13 agreed to. 

Amendments 14 and 15 moved—[Alasdair 
Allan]—and agreed to. 

Amendment 16 not moved. 

Amendment 17 moved—[Alasdair Allan]—and 
agreed to. 

Schedule 1, as amended, agreed to. 
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Schedule 2 
RELEVANT CONSULTEES 

The Convener: Amendment 1, in the name of 
the cabinet secretary, is grouped with 
amendments 2 to 10. 

Fiona Hyslop: The amendments to the list of 
consultees set out in schedule 2 will add the staff 
unions to the list of statutory consultees in every 
consultation. Councils, as employers, already 
consult unions on employment issues resulting 
from school consultations as a matter of course in 
most cases. However, having reflected on the 
matter further, I feel that there should be explicit 
reference to unions in the list of statutory 
consultees for all proposals to ensure that they are 
consulted in every case. 

I am sure that everyone will welcome the 
amendments. Both the main teaching union, the 
Educational Institute of Scotland, and the 
Convention of Scottish Local Authorities, have 
been consulted and are content. 

I move amendment 1. 

Margaret Smith (Edinburgh West) (LD): I put 
on record how supportive Liberal Democrats are of 
the amendments. They deal with an important 
issue that comes out in the practicalities of such 
consultations—the voice of staff is often not heard. 
Headteachers and others are often put in difficult 
positions, so anything that brings clarity to that 
issue is very welcome. 

The Convener: As no other member wishes to 
speak, I ask the cabinet secretary whether she 
has anything to say. 

Fiona Hyslop: No. I am happy to accept 
Margaret Smith’s comments. 

Amendment 1 agreed to. 

Amendments 2 to 10 moved—[Fiona Hyslop]—
and agreed to. 

Amendment 18 moved—[Alasdair Allan]—and 
agreed to. 

Schedule 2, as amended, agreed to. 

Section 3—Educational benefits statement 

10:15 
The Convener: Amendment 20, in the name of 

Margaret Smith, is grouped with amendments 21, 
30 and 31. 

Margaret Smith: I make no apologies for 
ensuring that the committee returns to the 
important issue of additional support for learning, 
which I know we are all very much committed to. 
We have spent a great deal of time on additional 
support for learning, but I believe that the issue 

also merits being considered in the context of the 
bill. 

As many will know, I am involved in a local 
consultation on a school closure. As a result, I 
have received representations from parents and 
parent councils about the impact that closures 
have both on children who have been assessed as 
having additional support needs and on those who 
have not been so assessed but who come, as it 
were, just under the bar. Amendment 20 seeks to 
ensure that such children’s needs—and the 
benefits or disbenefits to their education that will 
result from a proposed closure—are 
acknowledged. 

The thinking behind amendment 20 is that, 
where the relevant wider systems work properly 
for changes to provision affecting children with 
special needs, a significant amount of time is 
taken to consider the different options, such as 
transition arrangements and so on. However, 
where such children are caught up in a school 
closure, less time might be taken despite the fact 
that the proposal could have just as great an 
impact on them. Therefore, I hope that the cabinet 
secretary will have some sympathy with 
amendment 20. 

I move on to amendment 21. Although the 
statutory equality duties require public bodies, 
including education authorities, to have regard to 
the effect of their decisions on disabled people 
and people from different racial groups, some 
decisions on school closures do not seem to have 
taken those factors into account. Amendment 21 is 
backed by the Govan Law Centre, whose written 
evidence gives two examples of where such duties 
have not been taken into account. Let me quote 
the first example: 

“Consultation documents were sent to parents of the 
children affected, asking for comments. Despite the fact 
that a large proportion of parents in the area do not have 
English as their first language, the consultation papers 
were only provided in English, thereby excluding many 
parents from meaningful participation. Some parents 
signed the document and returned it to school, thinking it 
was a consent slip for a school trip. This gives rise to 
concerns that the council’s race equality duty has not been 
met”. 

I was particularly disturbed by the second 
example: 

“Proposals for closure issued to parents of a primary 
school were not issued to the parents of pupils at the 
autism unit at that school. Only after realising they had 
been omitted and demanding the papers were the 
proposals distributed to these parents. Despite the fact that 
pupil with autism would be more adversely affected by a 
sudden change in school environment, the proposals 
included details of where pupils in the mainstream section 
of the school would attend if the school were closed, but 
said nothing about where the pupils at the autism unit 
would attend in that event. The parents were informed 
verbally that this would be considered after a decision on 
closure was taken, again denying them the opportunity of 
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full and effective participation in the consultation process. 
As in the above example, no impact assessment was 
carried out.” 

I share the concern that the current statutory 
duties do not provide sufficient safeguards for 
certain families. Yes, there will be examples of 
good practice across Scotland, but we also know 
that the opposite can be the case. I believe that 
the bill should explicitly acknowledge those duties 
by requiring authorities to conduct the consultation 
process in a way that takes proper account of their 
duties to promote equality. The equality duties 
require public bodies to conduct and publish 
impact assessments on all their functions, 
including school closures and changes. The 
purpose of impact assessments is to ensure that 
people are not disadvantaged by an organisation’s 
decisions and activities and to identify where it is 
possible to take action to promote equality of 
opportunity. 

I believe that the equality duties should be 
provided for in the terms of the bill. Amendment 21 
proposes that the educational benefits statement 
that is provided for in section 3 should include a 
requirement to undertake an equality impact 
assessment. My proposal is within the legislative 
competence of the Scottish Parliament because it 
would impose duties on Scottish public authorities 
with no reserved functions. 

Amendments 30 and 31 are consequential to 
amendments 20 and 21. 

I move amendment 20. 

Christina McKelvie (Central Scotland) (SNP): 
I listened closely to Margaret Smith’s comments 
and I acknowledge that the race equality issue 
came up in the Glasgow schools consultation, but 
I am a bit worried about her proposals because 
section 3 already requires councils to provide an 
assessment of the educational benefits that would 
result for all pupils. 

I am also concerned that, if pupils with a co-
ordinated support plan are put centre stage, 
issues will arise with data protection legislation 
and how the sharing of that information is handled. 
I see where the stakeholders who were consulted 
are coming from, but I am concerned that that 
might be an unintended consequence of including 
the proposed wording in the bill. 

Amendments 20 and 21 run the risk of losing 
some of the flexibility that councils will have in 
preparing an educational benefits statement that 
details the effect on all pupils. Requiring the 
statement to detail the effect on one category of 
pupil could create a situation in which only those 
pupils—rather than all pupils—become the focus 
of a closure proposal. That is why I oppose both 
amendments 20 and 21. 

Ken Macintosh: I am grateful to Margaret Smith 
for raising the issue and for giving us the benefit of 
her experience. Given that we have just passed 
the Education (Additional Support for Learning) 
(Scotland) Bill, I am concerned to hear of the 
consultation exercise in which the effect on the 
school’s autism unit was missed out. I am happy 
to support the practical measures that she has 
proposed. 

Fiona Hyslop: I understand the intention behind 
amendment 20 and I agree with the sentiments 
behind it, but it is unnecessary to include the 
proposed wording in the bill. The purpose of 
section 3 is to require councils to set out the 
educational benefits of their proposals. Section 
3(1)(a)(i) will require councils to include an 
assessment of the educational impact of their 
proposals on all pupils in the affected school or 
schools. I caution that we need to consider what 
the bill will do rather than what has happened in 
recent or current consultations. We need to focus 
on what the bill will do once it is enacted. 

The educational benefits statement must already 
include the effect on pupils with co-ordinated 
support plans or those who have been assessed 
as having additional support needs. Indeed, where 
such effects existed, the statement would need to 
address them specifically. Those issues are, of 
course, critical to the overall educational benefits. 
That is already implicit in section 3. 

Under section 3, councils will be expected to 
produce an educational benefits statement that 
contains meaningful and germane arguments that 
are specific to the proposal under consideration. If 
we included the wording in amendment 20, we 
would run the risk of losing flexibility and turning 
section 3 into a prescriptive tick-box list, which 
could invite a tokenistic approach that would be, 
unfortunately, protected in law. 

I also have a concern that highlighting in the bill 
only pupils with additional support needs could 
suggest that the council’s assessment should give 
greater importance to the impact of its proposal on 
that group than to the impact on any other group, 
such as children for whom English is a second 
language. Creating two tiers of affected pupils 
would be an unwelcome outcome of such an 
amendment. 

As the committee knows, I have written to the 
convener to say that I am committed to providing 
statutory guidance on the educational benefits 
statement, among other things, and I am happy to 
extend that commitment to include explicit 
references to co-ordinated support plans and 
additional support needs in guidance. Such 
references in the guidance will, by the very nature 
of guidance, be fuller and more detailed than a 
reference in the bill. A number of other important 
issues, such as school facilities and the impact on 
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the curriculum, will also be covered in guidance. It 
would not be helpful to have just one aspect, 
however important—and I acknowledge Margaret 
Smith’s point—included in the bill while others are 
included in guidance. 

On the basis of the commitment that I have just 
given, I ask committee members not to support 
amendment 20, and I ask Margaret Smith to 
withdraw it. 

I understand the intention behind amendment 
21, too, and I share Margaret Smith’s desire to 
ensure that equal opportunity issues are 
considered fully. However, it is not necessary to 
amend the bill as proposed. Section 3, on the 
educational benefits statement, specifically 
provides for the council’s assessment of 
educational aspects of the proposal, not of wider 
issues such as equal opportunities, which, if they 
are included at all, should be included in the 
proposal paper rather than the educational 
benefits statement. I am concerned that requiring 
a reference to equal opportunity issues in the 
educational benefits statement might risk diluting 
or diverting the educational focus of that 
statement. Referring back to Christina McKelvie’s 
point about amendment 20, I point out that there 
are issues with small primary schools. In small 
primary schools, it is very easy to identify 
individual children, so if an authority has to be 
explicit on the educational benefits statement or 
the proposal paper, it could identify children who 
have particular equality issues or need a co-
ordinated support plan. 

Section 4(1)(d), on the proposal paper, will 
require councils to include information or evidence 
that is relevant to their proposal. I already expect 
councils to include an assessment of the impact of 
their proposal on their adherence to equal 
opportunity requirements in line with duties placed 
on them by equalities legislation. 

Although I acknowledge the importance of 
councils adhering to equal opportunity 
requirements, to highlight those and only those in 
the bill might suggest a greater importance on 
equal opportunity duties than on other statutory 
duties. Councils have many statutory duties to 
fulfil, such as raising standards in schools and 
ensuring best value, and it would not be desirable 
to single out one piece of legislation in that way. 
Again, I am happy to make a commitment to 
include a reference to equal opportunity 
requirements in the statutory guidance that I 
mentioned when I was speaking to amendment 
20, with specific reference to the proposal paper 
as set out in the bill. 

Margaret Smith identified shortfalls in the recent 
experience and used two examples: the language 
issue, and the autism unit. Under the new 
legislation—not the current legislation—a minister 

will be able to call in those two cases if they have 
not been referenced and consulted on. 

I ask the committee members not to support 
amendment 21, and I ask Margaret Smith not to 
move the amendment. 

Amendments 30 and 31 are technical 
amendments that support amendments 20 and 21 
by inserting definitions of “additional support 
needs”, “co-ordinated support plan” and “equal 
opportunity requirements” into the bill. I am happy 
to commit to including those definitions in the 
statutory guidance. As I have argued against the 
need for amendments 20 and 21, I ask the 
committee not to support amendments 30 and 31. 
I ask Margaret Smith to consider the commitments 
that I have given, particularly to providing statutory 
guidance, and the arguments that I have made, 
and to consider her position on the amendments. 

10:30 
Margaret Smith: That was a very useful 

contribution from the minister. It has certainly 
allayed some of my fears. I take on board the fact 
that if the two examples that were given to the 
committee were undertaken under the new 
legislation, they would be dealt with differently. I 
meant to ask the minister whether those examples 
would be covered as material considerations that 
the minister would consider using for a call-in. She 
has indicated that that would indeed be the case. 

Christina McKelvie made a point about the 
identification of individual children, and I 
appreciate that that is an issue. My intention was 
that statements might go along the lines of saying 
that children who had been assessed as receiving 
services previously would continue to receive 
those services. I was thinking in those general 
terms rather than in individual terms, because I 
understand that there are sensitivities involved. 

I am content with the cabinet secretary’s 
comments on amendment 20, so I will seek the 
committee’s leave to withdraw it. I will seek further 
assurances from the cabinet secretary about 
amendment 21 and engage in a bit more 
discussion with her outwith the committee, 
although I will not push the amendment at this 
point. I accept that, if I were to press the point, it 
might be better placed in the proposal paper rather 
than in the educational benefits statement. I will 
not press any of the amendments. 

Amendment 20, by agreement, withdrawn. 

Amendment 21 not moved. 

Section 3 agreed to. 
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Section 4—Proposal paper 

The Convener: Amendment 22, in the name of 
Margaret Smith, is grouped with amendments 26 
to 29 and 32. 

Margaret Smith: The Liberal Democrats 
support the bill, and particularly the inclusion in it 
of best practice on consultation on school 
closures. We accept that rural schools are likely to 
have a central role in the lives of rural 
communities. They are often crucial anchors for 
villages; they help to retain families and are often 
the only resource that can be used for a number of 
other community purposes. In recognition of that 
importance, amendment 22 would require a 
council to make it clear whether a proposal 
involves a rural school. 

We whole-heartedly accept that the three factors 
of viable alternatives, community effect and the 
likely effect of different travel arrangements to an 
alternative school, as mentioned in section 12, 
should and must apply in any potential closure 
situation that affects rural schools. Where we differ 
from the Government is that we believe that those 
three factors are so important that they should be 
looked at in every potential school closure 
situation. The safeguard of enhanced consultation 
should be in place for every school and every 
family across Scotland.  

We are confident that rural schools will be able 
to defend themselves robustly in terms of those 
three factors, but we believe that those factors 
need to be looked at in every case. Although it is 
true that some urban schools will not be able to 
make such a robust case for retention as a rural 
school might, it is clear that transport, viable 
alternatives and community impact are factors that 
should be looked at in urban situations as well. 
That position is shared by the EIS, which 
highlighted the fact that councils would be required 
to treat schools differently during a closure 
programme, and the Association of Scottish 
Community Councils. I refer to the excellent 
substantive briefing that we received from the 
Scottish rural schools network, which stated: 

“Not one member of SRSN would like to see a 
community of any type disadvantaged during a 
consultation. Community issues and travel distances/times 
should be a consideration in any closure consultation. What 
we would like to see for rural schools is the spirit of the 
statement in the policy memorandum A presumption will 
thereby be established that no rural school will be proposed 
for closure (nor even the consultation process commence) 
unless and until these factors have been fully taken into 
account. 

SRSN would very much support strong guidance which 
ensured that community factors and travel arrangements 
are considered during the consultation on any school.” 

We agree with those substantive points, but we 
think that those factors and safeguards should be 
there for every Scottish family. Therefore, I am at 

a loss to understand COSLA’s position, which 
states that those three factors should not be 
extended to all consultations. It is particularly 
confusing given that COSLA’s objection is, 
according to its latest briefing, based on its desire 
to see 
“all schools, families and pupils treated equitably.” 

That is exactly what my amendments propose—
equity of treatment so that schools, families and 
communities can make their case to education 
authorities. I refer to the evidence that Sandy 
Longmuir gave to the committee. He said: 

“we have great sympathy for urban communities and do 
not wish to diminish the community impact of a school 
closure in an urban area. If you applied the three criteria to 
all schools, rural schools would separate themselves out 
anyway because of certain criteria such as the distance to 
travel to the next school.”—[Official Report, Education, 
Lifelong Learning and Culture Committee, 13 May 2009; c 
2358.] 

We agree that rural schools will make a strong 
case based on those three criteria—a stronger 
case than the vast majority of urban schools—but 
that there will still be closures in, for example, 
deprived urban areas or on the semi-rural fringe of 
cities where issues around transport, alternatives 
and community impact will be central and must be 
taken into account. As the Association of Scottish 
Community Councils said: 

“The process is equally valid in urban environments.”—
[Official Report, Education, Lifelong Learning and Culture 
Committee, 13 May 2009; c 2365.] 

In my constituency, I have had examples of 
potential closures in respect of which alternatives, 
travel arrangements and community impact have 
ultimately played a part in securing the future of a 
local primary school. We do not diminish the case 
for rural schools by giving the same consultation 
rights to urban ones; instead, we strengthen 
consultation for all families. I hope that everybody 
on the committee will support that. 

I move amendment 22. 

Aileen Campbell (South of Scotland) (SNP): 
Although I understand why Margaret Smith has 
lodged her amendments, I urge the committee to 
reject them. There is a danger in losing a key part 
of the bill that is about recognising the unique 
importance of a rural school, not just to the 
teachers and pupils, but to the wider community 
and the local economy. Although those issues 
may be a consideration in an urban school, we 
cannot overlook the fact that, for many 
communities, the rural school is the only facility in 
the area. 

In our report, we stated: 
“The Committee accepts that additional factors need to 

be considered in cases where the closure of rural schools 
is proposed.” 
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In the stage 1 debate, even Margaret Smith fully 
appreciated 
“that rural communities are more strongly affected by the 
closure of a school that might serve many functions and 
make a significant contribution to the life of an area.”—
[Official Report, 2 September 2009; c19119.] 

If we all acknowledge that it is right to draw a 
distinction, we should accept that, at some point, 
we must find a way to illustrate the difference 
explicitly. That is why we need to retain the 
specific reference to rural schools and make 
special provision for rural schools in the bill. 

In our evidence sessions, we heard about some 
of the real challenges that our rural communities 
face, and some passionate speeches to that effect 
were made in the stage 1 debate. In what I believe 
to be a very helpful note, COSLA states local 
authorities’ support for highlighting that difference 
in a bill that strikes the right and 
“delicate balance of emphasising the importance of schools 
in rural communities”. 

COSLA states that we should also be mindful of 
the way in which the bill improves consultation 
procedures for all schools, making it more robust, 
regardless of whether a school is urban or rural. 
That shows that the importance of all schools is, 
rightly, recognised. 

I hope that the committee shares my view that 
we must recognise the unique importance of rural 
schools and not dilute the policy intention of the 
bill, no matter how well intentioned such 
amendments might be. I therefore urge members 
to reject the amendments. 

Ken Macintosh: I thank Margaret Smith for 
lodging the amendments. I am sympathetic to her 
arguments for equity of treatment and the need to 
protect our urban as well as our rural schools. In 
fact, I raised a point in the stage 1 debate about 
not having two different systems or applying 
criteria unfairly to different schools. Having said 
that, I am less sure about the amendments 
themselves. I have no difficulty with amendment 
22, which would require local authorities to make a 
note about whether it was a rural school that was 
affected by the proposals, but I am unsure 
whether removing the references to rural schools 
from the rest of the bill would be a sensible move. 

Margaret Smith quoted from the evidence that 
we heard from the Scottish rural schools network. I 
admit that I was heavily influenced by its evidence, 
both to the committee and in more recent 
correspondence with committee members. 
However, the reason that we are discussing the 
bill—although it will improve consultation on all 
school closures—is because of the work of the 
SRSN and other campaigners. The Government 
and most committee members have been 
motivated by the need to address the particular 

situation that occurs in rural areas. For example, 
the SRSN has highlighted the particular problem 
of repeated attempts to close certain schools in 
fragile communities. Although similar problems 
can arise in urban communities, they are not of the 
same nature. 

Therefore, despite having argued at stage 1 for 
equality of treatment, I worry that amendments 26 
to 29 and 32 go too far the other way. We could 
end up watering down the bill in a way that sends 
out the wrong signal and potentially undoes the 
fantastic work that the SRSN and other 
campaigners have done over the years. For that 
reason, although I am happy to support 
amendment 22, I urge Margaret Smith to rethink 
the other amendments and to discuss with the 
SRSN and others whether that is the correct 
approach. Perhaps she can revisit the issue at 
stage 3 if she feels strongly. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): I have given extremely careful 
consideration both to the cogent arguments that 
Margaret Smith first made to the committee on 3 
June and to the responses of the cabinet secretary 
and of the various witnesses who presented their 
case to the committee. In particular, I have tried to 
assimilate as much as possible not only of the 
available statistical information—both qualitative 
and quantitative—but of the educational and 
economic analyses to determine whether rural 
schools in fact face disproportionately more 
difficult situations or whether they are no worse off 
than other schools in, or close to, urban areas. 
That has not been an easy task, especially given 
the desire to enshrine in the bill the key principle 
that each school closure proposal should be 
examined on its individual merits. 

I fully acknowledge that it is never easy to come 
up with definitions of “remote rural”, “accessible 
rural”, “semi-rural” and so on, but, having 
considered all those issues, I am not persuaded of 
the need to amend the bill in the way that 
Margaret Smith suggests. Given that some 
schools that are in close connection to towns and 
cities are already considered as rural schools, I 
think that the issue is more about definitions than 
about amending the bill to extend all three factors 
in section 12(3) to all schools. 

I agree with Ken Macintosh that the defining 
issue is the severity of the social, economic, 
transport and educational challenges that face 
many rural areas to the extent that their entire 
community is under threat. That is why I do not 
believe that it is necessary to support Margaret 
Smith’s amendments in this group. 

Fiona Hyslop: My comments will focus mostly 
on amendments 26 to 29 and 32, which seek to 
remove the special provision for rural schools. I 
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take amendments 22 and 28 to be consequential 
on the others. 

I am encouraged that the principle of making 
special provision for rural schools has received 
general support from the Scottish rural schools 
network, from COSLA, from some councils and 
from Consumer Focus Scotland. Indeed, as Ken 
Macintosh said, the genesis of the bill was in the 
desire to protect rural schools in particular. I have 
also taken some encouragement from the 
committee’s stance. The committee’s stage 1 
report and those who spoke in the stage 1 debate 
accepted that additional factors need to be 
considered when the closure of a rural school is 
proposed. Indeed, in her very positive speech in 
that debate, the convener acknowledged that 
“some rural schools might be the only facility in the 
community … Many rural schools make an invaluable 
contribution to their local area, and every attempt should be 
made to preserve access to a local school for rural 
communities.”—[Official Report, 2 September 2009; c 
19110.] 

However, I also acknowledge that the committee 
asked me to keep under active consideration, and 
to provide clarity on, how the consultation process 
on urban school closure proposals might be 
improved. 

I understand the points that have been made 
about urban communities also being deeply 
affected by the closure of their schools, which is 
why the bill will put in place a much more rigorous 
consultation framework for all school 
consultations, whether the school is urban or rural. 

10:45 
As a result of the bill, every council will have to 

prepare a proposal paper that covers all material 
factors. In an urban consultation, if community 
facilities and transport, for example, are factors 
that have particular relevance to or importance for 
that urban community, those factors will need to 
go into the proposal paper. Every consultation will 
require the council to produce an educational 
benefits statement that sets out the educational 
benefits of its proposal, and every consultation will 
benefit from an assessment by Her Majesty’s 
Inspectorate of Education of the educational 
aspects of the proposal and of all the educational 
points that the consultees have raised. In every 
case, the council will have to produce a 
consultation report in which it responds to the 
representations from consultees and to the HMIE 
report, and ministers will have the power to call in 
a decision where there has been a serious 
deficiency. For example, if transport is clearly an 
issue in an urban case but is absent from the 
proposal paper, there would clearly have been a 
breach of the material factors requirement, which 
would lead to call-in. The provisions mean that all 

urban school consultations—indeed, all school 
consultations—will be subject to a robust process 
that we can have confidence in. 

I take issue with the argument that extending the 
factors to all schools would mean that rural 
schools would not lose and that urban schools 
would gain. The need to consider viable 
alternatives to closure, the impact on the 
community and the impact of travel arrangements 
is important in all rural school proposals. I 
emphasise that those three factors are about the 
pre-decision to consult, not the consultation 
process itself. That is where the focus is clearly on 
the responsibility of councils before they embark 
on the full consultation process. The factors are 
not necessarily applicable in all urban school 
closure proposals. In an urban area, an alternative 
school may be in close proximity; it will certainly 
be in the same community. 

We must keep in mind the harsh realities that 
rural communities face. Most members of the 
committee who spoke in the stage 1 debate 
explicitly recognised that and supported the bill’s 
focus. We know that rural communities already 
feel under threat, with their post office, pub or 
village shop closing, and that populations in rural 
communities are ageing as young adults leave. 
Often, the school is the only remaining community 
asset or public building in the village. While the 
school remains, it is likely that families will remain 
or that new families will be encouraged to come to 
the village. The fear is that if the school goes, 
teachers, the school secretary and other families 
will go, other jobs will start to be threatened, and 
the community will become less viable. The 
message from the Government to rural 
communities is that it intends to protect them, their 
schools, and their long-term viability. The rural 
factors in the bill will be an important part of doing 
that. 

I appreciate the arguments that have been put—
indeed, people have put their arguments very 
well—but they are not necessarily appropriate with 
respect to the bill. Therefore, I ask Margaret Smith 
not to press her amendments on rural schools. If 
she does, I ask the committee to vote against 
them, support rural Scotland, and say to it that the 
Parliament values rural schools and rural 
communities. 

Margaret Smith: There is absolutely no 
disagreement among us about the importance of 
rural schools in rural communities. None of us 
doubts what the impact will be of closing a rural 
school. The cabinet secretary eloquently outlined 
the impact in the loss of staff, jobs and community 
facilities. I, for one, would not be associated in any 
way with taking away further consultation rights or 
rural parents’ rights to be able to fight for their 
schools and communities. However, in lodging the 
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amendments, I have attempted simply to 
acknowledge what the cabinet secretary has just 
acknowledged. She said that, de facto, such 
issues will anyway be considered for urban school 
closure proposals. Different transportation issues 
will be involved. Obviously, in urban areas, there 
will not be the same large distances that might 
require the council to pay for transportation, but 
children might have to cross busy roads. 
Community benefits must always be considered, 
particularly if a school in a deprived area of a city 
is to be closed. Undoubtedly, a community school 
has community benefits. As Liz Smith said, it is 
sometimes difficult to get statistics on that, but our 
common sense tells us that that is the case. 
Alternatives in an urban setting will sometimes 
appear adequate on paper, but they must be 
considered in terms of capacities and their ability 
to cope with the numbers and type of children who 
would be shifted. 

The cabinet secretary has said that the three 
factors of transport, alternatives and community 
impact will—de facto—be considered in the 
process. I suppose that I just want the bill to be a 
bit more straightforward about that. Instead of the 
bill making special provision for just one set of 
parents, why not have equity in the bill so that all 
parents, families and schools will have the same 
right to have their voices heard on the three 
factors that the minister has acknowledged will be 
taken into account? 

Opinions are mixed on the issue, which is 
probably the only matter of contention in a good 
bill. It seems likely that I will lose the argument on 
amendment 22, so I will just have to go down 
fighting. However, I do so with contentment that 
the bill as it stands will greatly improve the ability 
to consult across the board. I believe that the 
proposed amendments would have enhanced that 
ability, but I know when I am beaten. I will 
therefore not press the amendments, convener. 

What Ken Macintosh said bears repeating on 
behalf of the committee and MSPs in general, 
which is to pay tribute to the Scottish rural schools 
network and other campaigners around the 
country, many of whom take on fights to save their 
schools that are undoubtedly David-and-Goliath 
struggles. We should therefore do anything that 
we can to enhance parents’ ability to pull together 
the best possible arguments and evidence on 
behalf of their children, communities and schools. 

The Convener: I take it that that means that you 
seek leave to withdraw amendment 22. 

Margaret Smith: Indeed. 

Amendment 22, by agreement, withdrawn. 

Section 4 agreed to. 

Section 5 agreed to. 

Section 6—Notice and consultation period 

The Convener: Amendment 19, in the name of 
Ken Macintosh, is the only amendment in the 
group. 

Ken Macintosh: Amendment 19 would extend 
the consultation period from six to 12 weeks. The 
issue emerged in evidence at stage 1, but the 
committee decided that, on balance, six weeks is 
sufficient. However, I was left feeling slightly 
uneasy, to the extent that I raised the issue in the 
stage 1 debate in the chamber. 

I lodged amendment 19 because I was 
contacted again by Consumer Focus Scotland—
previously the Scottish Consumer Council—which 
repeated its concerns to me and expanded on the 
evidence that it had gathered and its views. The 
then Scottish Consumer Council undertook 
research in the area and found that the 28-day 
consultation period was unsatisfactory and that 
extending it to six weeks would not be enough. 

At stage 1, we heard evidence from various 
bodies about the practicalities of consulting 
communities and various groups within a six-week 
period. There are particular issues with groups 
that meet only once a month or even less 
frequently. The suggestion that such groups could 
have special meetings is not practical. With such 
important decisions, we should meet the 
community’s needs and not ask the community to 
meet the needs of the local authority or anybody 
else. 

A recent letter from the minister to the 
committee re-emphasised the strong point that is 
in the Scottish Government consultation on good 
practice guidance, which was published in May 
2008. It states: 

“In order to meet existing SG consultation commitments 
you must … Allow consultees at least 12 weeks to respond, 
except in very exceptional circumstances”. 

That is also the official position of the UK 
Government Cabinet Office. When consultations 
are not 12 weeks long, which is the generally 
accepted good practice, they are not regarded as 
being sufficiently serious; they are regarded as 
Mickey Mouse consultations. That is an interesting 
argument. 

A 12-week period is long enough to allow 
parents to make known their views. It is less than 
a school term, so it would not create uncertainty, 
which is a concern that the Scottish Government 
has raised. For me, the clincher, or one of the 
deciding factors, came when we discussed the 
issue at stage 1. Although the Scottish rural 
schools network and other bodies that have taken 
an active interest in the bill were happy with six 
weeks, my feeling is that, having thought about the 
issue at length, six weeks is likely to be a 
compromise position that the campaigners 
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reached with the Government when they agreed 
the content of the bill. I do not know whether that 
is the case, but it is certainly the feeling that I 
have. I did not detect any enthusiasm for a period 
of six weeks, but rather an acceptance that it will 
probably do. 

The issue is not the biggest one in the bill, but it 
sticks out. A 12-week period would be better, as 
that is good practice and would be more 
acceptable to all concerned. 

I move amendment 19. 

Elizabeth Smith: I am not minded to support 
amendment 19, for three important reasons. First, 
it was the majority—although certainly not 
unanimous—view of witnesses that 12 weeks 
would be too long and that they are happy with the 
current proposal. They are important stakeholders 
in the process. Secondly, the summer term in 
Scottish schools is about 10 weeks, so a 
consultation period of 12 weeks at that time would 
be longer than the term. That could be awkward, 
because the consultation would include either the 
Easter or summer holidays. Thirdly, extending the 
period would allow more speculation and less 
focusing of minds. I do not accept Mr Macintosh’s 
point that a short time gives “Mickey Mouse 
consultations”. A shorter period focuses minds. It 
is important for the young people’s education not 
to have too long a consultation. I am therefore not 
minded to support amendment 19. 

Aileen Campbell: During our evidence 
sessions, we asked many times, of many 
groups—not just local authorities—whether they 
were content with the six-week timeframe. Judith 
Gillespie said: 

“It is a good length of time, given that it happens during 
the school term.” 

Sandy Longmuir said:  
“We were involved in the drafting of that element of the 

bill. Having been involved in many consultations, I think that 
the six-week consultation period is perfectly adequate. … I 
have always looked at the period—and I still largely do—as 
a 12-week period overall. If everything is added together, 
there are 12 weeks, which is within the national 
guidelines.”—[Official Report, Education, Lifelong Learning 
and Culture Committee, 13 May 2009; c 2329.] 

We cited that comment in our stage 1 report. In 
addition, COSLA’s briefing to us states that it 
supports the six-week period. 

11:00 
We must be mindful that the bill already 

increases the consultation period. In our report, 
which Ken Macintosh mentioned, we reached the 
conclusion 
“that the proposed six-week consultation period in the Bill is 
sufficiently long”. 

I recall that the post office closures consultation 
lasted only six weeks, despite what Ken Macintosh 
said about best practice, and despite the highly 
complex nature of the post office closures and 
their devastating impact on communities. 

I am not persuaded by Ken Macintosh’s 
amendment 19, given that so many of the folk who 
came to our committee, some of whom were 
involved in drafting the bill, are content with the 
timescale. I agree with COSLA that amendment 
19 would prolong the process. Of course we want 
to empower communities and ensure that they 
have enough time to mobilise if they are faced with 
a closure, but that is already catered for in the bill. 
I therefore do not accept the premise of Ken 
Macintosh’s amendment. 

Margaret Smith: We are faced with a difficult 
decision. It could be argued that six weeks is not 
an adequate length of time: thinking ahead to my 
amendments on access to information, I believe 
that, in some cases, people will struggle to put 
together responses to a proposal paper in six 
weeks. However, I weigh that against the 
problems that are caused by continued uncertainty 
about whether a school will close. A school 
closure is an organic situation—parents make 
decisions all the time about whether to pull 
children out of schools and nothing hastens the 
end of a school more than extended or repeat 
periods of uncertainty in which closure is 
continually considered. 

It is important to strike the right balance. I do not 
want to go too far down the trading route, but I say 
to Mr Macintosh that there is quite a lot of scope 
for a period between six weeks and 12 weeks. It 
could be argued that it would be helpful to add a 
couple of weeks to give people the necessary time 
to pull together their points of view, but given that 
12 weeks could extend from one term into 
another, and given my comments on the impact on 
schools, I believe that extending the consultation 
period to 12 weeks would be excessive. 

I take on board the Scottish rural schools 
network’s comment that 12 weeks is a reasonable 
period for the different components of the 
consultation process under the bill. I might be 
persuaded that we should change the consultation 
period slightly, but a shift from six weeks to 12 
weeks would be excessive. 

Fiona Hyslop: The bill already considerably 
extends and enhances the consultation process. It 
is important to balance the need for fair access to 
the consultation with the need to minimise the 
period of uncertainty for pupils, parents, staff and 
councils. Margaret Smith made that point. 

Amendment 19 would amend section 6(4) to add 
six weeks to a process that will already take about 
15 weeks from start to finish, or 21 weeks for 
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closure cases. I echo Liz Smith’s point that it is 
important that the six-week minimum consultation 
period fall within a single term. The bill also 
introduces a minimum period of three weeks after 
the council publishes its report on the consultation, 
during which further representations can be made. 
Parents will still be able to access councils during 
that period, before the decision is made. In closure 
cases, if parents or others allege that there have 
been deficiencies in the consultation, there will be 
a further six-week period during which 
representations can be made to ministers for 
consideration. 

I note that, having considered all the evidence, 
the committee agreed in its stage 1 report that, 
given the further periods for consultation that are 
built into the overall process, six weeks is 
sufficient. 

I am also aware that Consumer Focus Scotland 
has, as Ken Macintosh indicated, called for 
councils to consult for the same length of time as 
the Government. However, although school 
closures are of huge importance to their local 
communities, most Government consultations are 
significantly greater in scope and affect the whole 
of Scotland. 

The bill already increases the time and 
opportunities for consultees to participate in school 
consultations. To extend those further would be to 
add significantly to the uncertainty that those who 
are affected by such proposals face. In that light, I 
ask Ken Macintosh to consider withdrawing 
amendment 19. Otherwise, I urge the committee 
to vote against it. 

Ken Macintosh: I thank all the committee 
members for their comments and reasoned 
arguments on amendment 19. As at stage 1, there 
is a balance to be struck. I indicated that I was 
slightly uneasy about the six-week period and I 
agree with many of the arguments that have been 
advanced. Margaret Smith and the minister both 
pointed out that we have to strike a balance 
between undue haste, access and the need for 
focus. Elizabeth Smith also talked about the need 
for focus. 

I am not entirely sure that I agree with Aileen 
Campbell’s post office closures comparison. There 
are financial costs involved in a post office that are 
not comparable with a school. A post office is a 
commercial business as opposed to a community 
asset or facility. 

A balance needs to be struck and, having heard 
the committee’s views, I will not go down fighting, 
as Margaret Smith said; I simply seek to withdraw 
the amendment. 

Amendment 19, by agreement, withdrawn. 

Section 6 agreed to. 

After Section 6 

The Convener: Amendment 23, in the name of 
Margaret Smith, is grouped with amendments 24 
and 25. 

Margaret Smith: We acknowledge that there is 
a great deal of good practice among councils 
throughout Scotland in relation to school closures. 
However, we all know that there are situations in 
which parents, parent councils and communities 
find it difficult to access the information that they 
require to make properly informed judgments 
about a proposal or to judge whether or not 
proposal details are accurate. 

The Scottish rural schools network has given us 
a great deal of background information on those 
issues, particularly in relation to the 2008 
consultation on Eassie primary school in Angus. 
Moreover, in the recent debate in Parliament, 
MSPs cited concerns from throughout Scotland 
about access to information. The network outlines 
that it took 18 months to obtain some of the 
supporting documentation that people requested 
on the Eassie primary school proposal, with some 
of the detail becoming available only in the past 
few weeks. It also raises concerns about the 
limitation of freedom of information requests in 
relation to consultants who are employed by local 
authorities to do some of the work on school 
closures. 

My reasoning behind amendment 23 is to 
ensure that parents’ rights to information are 
safeguarded not by recourse to freedom of 
information legislation but because the bill covers 
the issue explicitly, and to ensure that those rights 
are front loaded so that parents get the answers to 
relevant questions sooner rather than later and not 
after a fight. 

People who attend public meetings expect to 
ask questions and get answers. Those answers 
are of use not only to the questioner but to the rest 
of the audience, who clearly—from their 
attendance at the meeting—have an interest in the 
issue. However, there are a number of reasons 
why parents and others are unable to attend public 
meetings or feel intimidated by speaking at them. 
Moreover, parent councils and community 
representatives that try to access information will 
be unable to get every answer that they seek 
orally at a public meeting and will seek to access 
information in writing. 

I am not talking about situations in which the day 
before the end of a consultation period a council 
receives a letter with 45 questions on it, but 
situations in which plenty of time is left in the 
process. It is absolutely critical that, when their 
doing so is reasonably practicable, education 
authorities answer questions that have been 
received in writing before the end of the 
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consultation period, in order to allow parents and 
others to take those responses into account in 
presenting their responses to the consultation. We 
should not underestimate the difficulty for parents, 
parent councils and communities in doing all that, 
because some of the stuff that is involved is very 
complex. On one side we have local authorities 
with large numbers of professionals working on 
proposed closures—and often on the closures 
alone—and on the other we have parents and 
communities who are seeking to pull together 
arguments and evidence and consultation 
responses while going about their usual work and 
undertaking their family commitments. 

COSLA rightly points out that the bill requires 
that a consultation report be published further on 
in the process, and that it must include a response 
to all written and oral responses. Questions that 
had not been picked up by that stage may be 
picked up then, but that might be too late. We 
would prefer that properly informed responses 
were made as early in the process as possible, 
which would allow education authorities greater 
time to examine issues, inaccuracies or suggested 
alternatives. 

Where further general information is being given 
to parents and others, it would be helpful if that 
new information had to be published for the benefit 
of other consultees and, ultimately—this is 
covered by amendment 24—for the benefit of 
councillors. 

It has struck me time and again—putting to one 
side the merits of the case for closure in my 
constituency—that an education authority is in a 
powerful position when it comes to the flow of 
information to parents and consultees. 
Amendment 23 would put a duty on education 
authorities to do, in the interests of openness and 
transparency, what many, but not all, do already. 

I believe that the bill represents a real 
improvement on the present system. The 
amendments in my name would deliver an even 
better system, which would benefit both parents 
and education authorities. 

I move amendment 23. 

Kenneth Gibson (Cunninghame North) (SNP): 
I am not entirely convinced by Margaret Smith’s 
arguments, although I have to say that they were 
certainly well made. The bill will make a number of 
improvements to current practice, which Margaret 
Smith has understandably criticised. For example, 
any questions that are raised in consultation 
responses will have to be addressed by the 
relevant council in the consultation report. I do not 
believe that that would necessarily be too late to 
do anything about what is proposed. 

I am a bit concerned that amendments 23 to 25 
would place on councils an additional duty that 

may be somewhat unwieldy and unnecessary. I 
will therefore not support the amendments. 
However, although section 5 of the bill covers 
inaccuracies, it does not cover omissions. I ask 
the cabinet secretary to reflect on that in 
considering possible amendments for lodging at 
stage 3. 

Ken Macintosh: I thank Margaret Smith for 
lodging amendments 23 to 25. I am grateful for her 
explanation and comments, in the light of the 
experience of many campaigners and parents who 
have faced school closures and have not received 
information that they have sought. It strikes me 
that one of the key words is “reasonably”—the 
local authority has to respond to questions only 
when it is “reasonably practicable.” Is it reasonable 
for parents who have put a series of questions to a 
local authority to expect answers? I think it is. It is 
not an onerous duty for local authorities to 
respond to questions; it would not be an undue 
burden. It is what we would expect from most local 
authorities. In fact, I would hope that that is what 
authorities already do in most cases. I am certainly 
pleased that Margaret Smith has raised the issue. 
I want to hear, at the very least, how the minister 
intends to deal with it. 

11:15 
Claire Baker (Mid Scotland and Fife) (Lab): 

Amendments 23 to 25, which Margaret Smith has 
lodged, address an issue that was identified during 
stage 1, when there was recognition that it is 
difficult for parents and communities to gather 
information, resources and evidence. Margaret 
Smith has described it as a David and Goliath 
situation. As the education authority will be the 
primary source of information for parents and 
communities, I do not think it unreasonable to 
formalise parents’ expectations with regard to the 
handling of requests, and to ensure that they have 
the proper information to play a proper role in the 
process. 

Fiona Hyslop: I have carefully considered 
amendment 23 and understand the concerns that 
lie behind it. The intention of the bill is to create a 
robust, fair and transparent process that 
addresses such concerns. The new process 
creates incentives for as much relevant 
information as possible to be set out up front in the 
proposal paper. Section 10(2)(c) requires councils 
to respond in the consultation report to any 
questions or issues that are raised in consultation 
responses. That report is to be published at least 
three weeks before a final decision. Any questions 
that bear on education issues will be considered 
by HMIE in the report that it will prepare and 
submit to the council under section 8. Of course, 
section 5 already provides a new mechanism for 
consultees to challenge inaccuracies. 
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However, I have listened to committee members 
and am grateful to Margaret Smith for highlighting 
an aspect of the bill that could be improved. 
Although section 5 provides a mechanism to 
challenge the accuracy of the proposal paper, I 
accept that, as Kenny Gibson pointed out, it might 
not fully address a situation in which significant 
information has been omitted from the proposal 
paper. 

In the stage 1 debate, Claire Baker asked how 
parents and others will be able to access not only 
accurate information but any information that they 
might be seeking. If parents need more 
information than is provided in the proposal paper, 
we must, as Ken Macintosh made clear, find some 
way of ensuring that their requests for that 
information are seen as reasonable. I do not think 
that it is unreasonable for councils to answer 
questions as they arise, but the point of the bill is 
to ensure that in the consultation paper—which, I 
repeat, will be published three weeks before the 
decision is made—all the information is shared 
with everyone. I believe that that is the point that 
Margaret Smith is making. 

I am persuaded that the concern about 
omissions is valid, but it might be appropriate to 
address it at stage 3. As a result, I would welcome 
an opportunity to explore the issue further with 
Margaret Smith over the next week and, with her 
agreement, to lodge an amendment at stage 3 that 
addresses the problem and ensures that requests 
for information are responded to and the 
information shared with all concerned. 

On the basis of that commitment, I ask Margaret 
Smith not to press amendment 23. 

Margaret Smith: That just proves that if you 
hang on in there long enough, you get something 
in the end. 

I am very heartened by the comments from the 
cabinet secretary and other committee members. I 
have certainly sought to approach the issue of 
omissions in the most constructive and effective 
way possible. Ken Macintosh and Claire Baker 
made fair points; this is all about ensuring that 
such requests are seen as reasonable. If a parent 
whose children’s school is about to close asks 
their local authority a question about the closure, 
is not it reasonable for them to receive an answer 
before they set out their thoughts in a response to 
a consultation? I do not think that anyone in this 
room would deny a parent that right; it is, after all, 
a fairly basic element of the consultation process. 
My aim is for parents to have access to as much 
relevant information as possible. One would be 
surprised by the quite substantive information that 
has simply been left out of a number of proposal 
papers and which people have then had to go 
searching for. 

The second issue concerns the need to ensure 
that, once an answer to such a substantive point 
has been pulled together and given to one parent, 
that information can be shared more widely with 
other consultees and, ultimately, with those who 
will make the final decision on the school. 

I am more than happy to discuss those matters 
with the cabinet secretary and to lodge 
amendments at stage 3. 

Amendment 23, by agreement, withdrawn. 

Section 7 agreed to. 

Section 8—Involvement of HMIE 

Amendments 24 and 25 not moved. 

The Convener: Amendment 11, in the name of 
the cabinet secretary, is in a group on its own. 

Fiona Hyslop: In the bill, the timeframe for 
HMIE to submit its report to the council is three 
weeks after the council has complied with section 
8(1). It is expected that, in the normal course of 
events, a council will send HMIE the consultation 
responses just after the end of the consultation 
period. HMIE will then have three weeks to 
prepare its report. 

If a council sends everything to HMIE as it 
arrives and if, once it has sent a summary of oral 
representations after the public meeting, it 
receives no further representations within the 
consultation period, it could be argued that the 
council complied with section 8(1) on the day that 
it sent the summary of oral representations. That 
could lead to confusion about when the three-
week period for HMIE to report starts and finishes. 

Although that might appear to be an unlikely 
scenario, I have lodged amendment 11 to avoid 
such a situation arising in practice and to ensure 
that the intention that the three weeks cannot start 
during the consultation period is achieved. It will 
also ensure that the overall timeframe for the 
process remains as intended and is not shortened. 

I move amendment 11. 

Christina McKelvie: I welcome amendment 11 
and the clarification that the cabinet secretary has 
just given. In the past, with some legislation we 
have had problems to do with interpretation. 
Amendment 11 will make the bill completely 
unambiguous and gives us an insight into some of 
the unintended consequences of previous 
legislation. I support it. 

Amendment 11 agreed to. 

Section 8, as amended, agreed to. 

Sections 9 to 11 agreed to. 
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Section 12—Factors for rural closure 
proposals 

Amendment 26 not moved. 

Section 12 agreed to. 

Section 13—Explanation of approach 

Amendment 27 not moved. 

Section 13 agreed to. 

Section 14—Designation of rural schools 

Amendment 28 not moved. 

Section 14 agreed to. 

Section 15—Call-in of closure proposals 

The Convener: Amendment 12, in the name of 
the cabinet secretary, is in a group on its own. 

Fiona Hyslop: Section 15(2) was originally 
drafted so that in the event of a council deciding to 
implement a closure proposal, it would have to 
notify the Scottish Government of that decision no 
later than the end of the next working day after 
making it. Amendment 12 will extend that period 
from one working day to five working days after 
the day on which the decision is made. 

When they gave evidence to the committee, 
some councils expressed concern about the 
proposed timescale of one working day and in its 
stage 1 report the committee recommended that I 
consider extending the period to five working days. 
All the information that a council will need to 
send—an electronic version of its proposal paper 
and consultation report—will already have been 
prepared and published. The only thing that must 
be added is the decision that has been taken by 
the relevant council committee. In most cases, it 
will simply be a case of sending an e-mail. 

That said, I have considered the views that 
some councils have expressed on the issue. I also 
appreciate the view that the committee took in 
recommending an extension of the timescale to 
five working days, so I am pleased to speak to an 
amendment that will do exactly that, by requiring 
notification to be given within six working days, 
starting on the day that the decision is made. As 
we all know, decisions by councils on school 
closures tend to be communicated, at least to the 
media and parents, on the day when they are 
made. However, the committee has made the 
commonsense suggestion that we extend the 
notification period. 

I move amendment 12. 

Amendment 12 agreed to. 

Section 15, as amended, agreed to. 

Sections 16 to 18 agreed to. 

Schedule 3 
ANCILLARY PROVISION 

Amendment 29 not moved. 

Schedule 3 agreed to. 

Sections 19 and 20 agreed to. 

Section 21—Definitions 

Amendments 30 and 31 not moved. 

Section 21 agreed to. 

Section 22 agreed to. 

Long Title 

Amendment 32 not moved. 

Long title agreed to. 

The Convener: That ends stage 2 consideration 
of the bill. I thank the cabinet secretary and her 
officials for their attendance. 

11:28 
Meeting suspended. 
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Schools (Consultation) (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
An Act of the Scottish Parliament to make provision for the consultation process that is to apply 
as respects various proposals made by education authorities for schools; to make special 
provision for rural schools; to provide for Ministerial call-in of closure proposals; and for 
connected purposes. 
 
 

Process for all schools 5 

1 Overview of key requirements 

(1) Subsection (2) applies where, in relation to any school, an education authority has 
formulated a relevant proposal. 

(2) Before proceeding with the proposal, the education authority must comply with the 
initial and subsequent requirements set out in subsections (3) and (4). 10 

(3) The initial requirements are— 

(a) to prepare an educational benefits statement in accordance with section 3, 

(b) to prepare (and publish) a proposal paper in accordance with section 4, 

(c) to give notice of the proposal to the relevant consultees (and invite 
representations) in accordance with section 6,  15 

(d) to hold (and give notice of) a public meeting in accordance with section 7,  

(e) to involve HMIE in accordance with section 8. 

(4) The subsequent requirements are— 

(a) to review the proposal in accordance with section 9(1),  

(b) to prepare (and publish) a consultation report in accordance with sections 9 and 20 
10. 

(5) In subsection (2), the reference to proceeding with the proposal is to— 

(a) deciding to implement it (wholly or partly), or 

(b) implementing it (wholly or partly). 

 
2 Relevant proposals and consultees 25 

(1) In this Act— 

437



2 Schools (Consultation) (Scotland) Bill 
 

(a) a “relevant proposal” is any proposal specified in paragraphs 1 to 10 of schedule 
1, 

(b) a “closure proposal” is a proposal specified in paragraph 1 of that schedule. 

(2) In this Act, the “relevant consultees”— 

(a) in relation to a particular relevant proposal, are the consultees specified in the 5 
corresponding paragraph of schedule 2, 

(b) so far as required by paragraphs 11 and 12 of that schedule, include the consultees 
specified in those paragraphs. 

 
3 Educational benefits statement 

(1) The education authority must prepare an educational benefits statement which 10 
includes— 

(a) the authority’s assessment of the likely effects of a relevant proposal (if 
implemented) on— 

(i) the pupils of any affected school, 

(ii) any other users of the school’s facilities,  15 

(iii) any children who would (in the future but for implementation) be likely to 
become pupils of the school, 

(iv) the pupils of any other schools in the authority’s area, 

(b) the authority’s assessment of any other likely effects of the proposal (if 
implemented),  20 

(c) an explanation of how the authority intends to minimise or avoid any adverse 
effects that may arise from the proposal (if implemented),  

(d) a description of the benefits which the authority believes will result from 
implementation of the proposal (with reference to the persons whom it believes 
will derive them).  25 

(2) The statement must also include the education authority’s reasons for coming to the 
beliefs expressed under subsection (1)(d). 

(3) In subsection (1), the references to effects and benefits are to educational effects and 
benefits. 

 
4 Proposal paper 30 

(1) The education authority must prepare a proposal paper which— 

(a) sets out the details of the relevant proposal, 

(b) proposes a date for implementation of the proposal, 

(c) contains the educational benefits statement in respect of the proposal, 

(d) refers to such evidence or other information in support of (or otherwise relevant in 35 
relation to) the proposal as the education authority considers appropriate.  

(2) The proposal paper must also give a summary of the process provided for in sections 1 
to 17 (so far as applicable in relation to the proposal).  

(3) A proposal paper may include more than one proposal. 
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(4) The education authority must— 

(a) publish the proposal paper in both electronic and printed form,  

(b) make the paper, and (so far as practicable) a copy of any separate documentation 
that it refers to under subsection (1)(d), available for inspection at all reasonable 
times and without charge— 5 

(i) at its head office and on its website, 

(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the proposal paper— 

(i) to such persons as may reasonably require that information in another form, 10 
and 

(ii) in such other form as may reasonably be requested by such persons. 

(5) The education authority must advertise the publication of the proposal paper by such 
means as it considers appropriate. 

 
5 Correction of the paper 15 

(1) This subsection applies where, during the consultation period, an education authority— 

(a) has been notified of an alleged inaccuracy in a proposal paper, or  

(b) discovers an inaccuracy in a proposal paper. 

(2) In the situation mentioned in subsection (1)(a), the education authority must— 

(a) ascertain if there is (in fact) an inaccuracy, and 20 

(b) inform the notifier as to the action (if any) it is taking under subsection (3). 

(3) In the situation mentioned in subsection (1)(a) or (b), the education authority may— 

(a) take the following steps— 

(i) publish a corrected proposal paper, 

(ii) give revised notice in accordance with section 6, and 25 

(iii) send a copy of the corrected paper to HMIE, 

(b) issue a notice to the relevant consultees and HMIE— 

(i) correcting the inaccuracy, and  

(ii) if the authority considers it appropriate, extending the consultation period 
by such period as is reasonable by reference to the nature of the correction, 30 
or 

(c) take no further action (except by virtue of section 10(3)). 

 
6 Notice and consultation period 

(1) The education authority must give the relevant consultees notice— 

(a) of the relevant proposal, or 35 

(b) where only part of the proposal affects a particular consultee (or category of 
consultee), of that part of the proposal. 
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(2) The notice must— 

(a) give a summary of the proposal (or part),  

(b) give information about— 

(i) where a copy of the proposal paper may be obtained, and 

(ii) how to make written representations on the proposal (including to whom 5 
such representations should be submitted). 

(3) The notice must also— 

(a) state the date of the last day of the consultation period for the proposal, 

(b) advise that this is the period within which written representations must be 
received by the authority for them to be taken into account, and  10 

(c) if known (at the time of giving the notice), state the date, time and place of the 
public meeting on the proposal.   

(4) In this Act, the “consultation period” is a period (fixed by the education authority) of at 
least 6 weeks that— 

(a) starts on the day (or last day) on which the notice required by subsection (1) is 15 
given,  

(b) runs continuously, and 

(c) includes at least 30 school days of any affected school. 

(5) In subsection (4), a “school day”— 

(a) in relation to a particular school is a day on which the school is ordinarily open to 20 
its pupils for the purpose of their school education, or 

(b) in the case of a further education centre to which paragraph 10 of schedule 1 
refers, is a day on which the centre is ordinarily open to its students for the 
purpose of their further education. 

 
7 Public meeting 25 

(1) During the consultation period, the education authority must hold (and be represented 
at) a public meeting on the relevant proposal. 

(2) Advance notice of the date, time and place of the public meeting must be given by the 
education authority to— 

(a) the relevant consultees,   30 

(b) HMIE. 

(3) Subsection (2)(a) does not require such notice to be given if it has already been given 
under section 6(3)(c). 

(4) More than one proposal may be the subject of the same public meeting if the proposals 
are included in the same proposal paper.   35 

 
8 Involvement of HMIE 

(1) The education authority must send to HMIE— 

(a) when published, a copy of the proposal paper,  
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(b) as regards any relevant written representations received by the authority (from any 
person) during the consultation period— 

(i) a copy of them, or 

(ii) if HMIE agree, a summary of them, 

(c) a summary of any oral representations made to it (by any person) at the public 5 
meeting, 

(d) as available (and so far as otherwise practicable), a copy of any other relevant 
documentation. 

(2) HMIE are to prepare a report on the educational aspects of the relevant proposal. 

(3) In preparing the report, HMIE may— 10 

(a) enter any affected school and make such reasonable enquiries of such persons 
there as HMIE consider appropriate, and 

(b) make such reasonable enquiries of such other persons as HMIE consider 
appropriate. 

(4) In preparing the report, HMIE are to have regard (in particular) to— 15 

(a) the educational benefits statement,  

(b) the things sent to them under subsection (1)(b) and (c), 

(c) any written representations made (by any person) direct to HMIE on any 
educational aspect of the proposal so far as HMIE consider them to be relevant. 

(5) HMIE must submit the report to the education authority— 20 

(a) not later than 3 weeks after the authority has complied with subsection (1) (which 
3 week period may not start during the consultation period), or 

(b) within such longer period as is agreed between them.  

(6) In this Act, “HMIE’s report” is the report prepared under subsection (2). 

(7) In this Act, a reference to “HMIE” is a reference to Her Majesty’s Inspectors (including 25 
any of them). 

 
9 Consultation report 

(1) After the education authority has received HMIE’s report, the authority is to review the 
relevant proposal having regard (in particular) to— 

(a) any relevant— 30 

(i) written representations received by the authority (from any person) during 
the consultation period, 

(ii) oral representations made to it (by any person) at the public meeting, 

(b) HMIE’s report. 

(2) The education authority must then prepare a consultation report.  35 

(3) The education authority must— 

(a) publish the consultation report in both electronic and printed form, 

(b) make the report available for inspection at all reasonable times and without 
charge— 
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(i) at its head office and on its website,   

(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the consultation report— 

(i) to such persons as may reasonably require that information in another form, 5 
and 

(ii) in such other form as may reasonably be requested by such persons. 

(4) The education authority must inform any person who during the consultation period 
made written representations on the relevant proposal of the publication of the 
consultation report. 10 

(5) The education authority must advertise the publication of the consultation report by such 
means as it considers appropriate. 

 
10 Content of the report 

(1) The consultation report must (in particular)— 

(a) contain the information mentioned in subsection (2), 15 

(b) if applicable, include the further information mentioned in subsection (3), 

(c) in a relevant case, also provide the explanation mentioned in subsection (4). 

(2) The information is— 

(a) a record of the total number of any written representations made to the education 
authority (by any person) on the proposal during the consultation period, 20 

(b) a summary of— 

(i) those written representations,  

(ii) any oral representations made to it (by any person) at the public meeting, 

(c) a statement of the authority’s response to— 

(i) those written and oral representations, 25 

(ii) HMIE’s report, 

(d) a copy of that report, 

(e) a statement explaining how the education authority complied with section 9(1). 

(3) In relation to any inaccuracy in the proposal paper to which section 5(1) applies, the 
further information is— 30 

(a) details of the inaccuracy (including a statement of the authority’s opinion on it),  

(b) a statement— 

(i) of the action taken in respect of the inaccuracy, or 

(ii) if no action has been taken, of that fact (and why). 

(4) In the case of a closure proposal, the explanation is of the opportunity that may arise for 35 
making representations to the Scottish Ministers in connection with section 15(4). 
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11 Time for further consideration 

(1) An education authority may proceed with a relevant proposal only after the expiry of 3 
weeks starting with the day on which the authority complies with section 9(3)(a). 

(2) In subsection (1), the reference to proceeding with a proposal is to— 

(a) deciding to implement it (wholly or partly), or 5 

(b) implementing it (wholly or partly). 

 
Special provision for rural schools 

12 Factors for rural closure proposals 

(1) Subsection (2) applies in relation to any closure proposal as respects a rural school. 

(2) The education authority must have special regard to the factors mentioned in subsection 10 
(3). 

(3) The factors are— 

(a) any viable alternative to the closure proposal,   

(b) the likely effect on the local community in consequence of the proposal (if 
implemented), 15 

(c) the likely effect caused by any different travelling arrangements that may be 
required in consequence of the proposal (if implemented).  

(4) For the purpose of subsection (3)(b), the effect on the community is to be assessed by 
reference (in particular) to— 

(a) the sustainability of the community, 20 

(b) the availability of the school’s premises and its other facilities for use by the 
community. 

(5) For the purpose of subsection (3)(c)— 

(a) the effect caused by such travelling arrangements includes (in particular)— 

(i) that on the school’s pupils and staff and any other users of the school’s 25 
facilities, 

(ii) any environmental impact, 

(b) the travelling arrangements are those to and from the school of (and for) the 
school’s pupils and staff and any other users of the school’s facilities. 

 
13 Explanation of approach 30 

(1) Subsections (2) and (3) apply in relation to any closure proposal as respects a rural 
school. 

(2) The proposal paper must additionally explain how the education authority complied 
with section 12 when formulating the proposal. 

(3) The consultation report must additionally explain— 35 

(a) how the education authority complied with section 12 when reviewing the 
proposal under section 9(1), 
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(b) any change of attitude that the education authority has had which is attributable to 
its compliance with section 12 when reviewing the proposal under section 9(1). 

 
14 Designation of rural schools 

(1) In this Act, a “rural school” is a school which is designated as such by its inclusion in 
the list of rural schools maintained by the Scottish Ministers for the purposes of this 5 
subsection.  

(2) In determining the question of rurality when considering whether a school falls to be 
included in or excluded from the list of rural schools, the Scottish Ministers are to have 
regard (in particular) to— 

(a) the population of the community (or settlement) in which the school is located, 10 

(b) the geographical circumstances of that community (or settlement) including its 
relative remoteness or inaccessibility. 

(3) The list of rural schools is to be accompanied by an explanation of how the Scottish 
Ministers devised the list— 

(a) by reference to subsection (2), and 15 

(b) if they consider it appropriate, by reference to any recognised criteria available 
from a reliable source.  

(4) The Scottish Ministers are to— 

(a) monitor the list of rural schools (and update it as regularly as they consider 
necessary), 20 

(b) publish it (including as updated) in such way as they consider appropriate. 

(5) An education authority must provide the Scottish Ministers with such information as 
they may reasonably require of it in connection with the list of rural schools. 

 
Call-in by the Scottish Ministers 

15 Call-in of closure proposals  25 

(1) Subsections (2) to (6) apply where, in relation to any school, an education authority has 
decided to implement a closure proposal. 

(2) The education authority must— 

(a) notify the Scottish Ministers of that decision within the period of 6 working days 
starting with the day on which the decision is made, 30 

(b) along with that notification, give them a copy of— 

(i) the proposal paper, 

(ii) the consultation report. 

(3) Before the expiry of 6 weeks starting with the day on which that decision is made, the 
Scottish Ministers may issue a call-in notice to the education authority. 35 

(4) In considering whether to issue a call-in notice, the Scottish Ministers are to take 
account of any relevant representations made to them (by any person) within the first 3 
weeks of that 6 week period. 

(5) A call-in notice has the effect of remitting the closure proposal to the Scottish Ministers. 
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(6) The education authority may not proceed further with the proposal before the expiry of 
the 6 week period within which a call-in notice may be issued as respects the proposal. 

(7) But the restriction in subsection (6) ceases to apply if (before the end of that period) the 
Scottish Ministers inform the education authority that they do not intend to issue a call-
in notice as respects the proposal. 5 

(8) In subsection (6), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 

 
16 Determination of case 

(1) Subsections (2) and (3) apply where a call-in notice is issued as respects a closure 
proposal. 10 

(2) The Scottish Ministers may— 

(a) refuse to consent to the proposal, or 

(b) grant their consent to the proposal— 

(i) subject to conditions, or 

(ii) unconditionally. 15 

(3) The education authority may not proceed further with the proposal— 

(a) unless the Scottish Ministers grant their consent to it under subsection (2)(b), and 

(b) until the Scottish Ministers duly inform the authority of that consent (and any 
conditions to which it is subject). 

(4) In subsection (3), the reference to proceeding further with the proposal is to 20 
implementing it (wholly or partly). 

 
17 Grounds for call-in etc. 

(1) The Scottish Ministers may issue a call-in notice only if subsection (2) applies. 

(2) This subsection applies where it appears to the Scottish Ministers that the education 
authority may have failed— 25 

(a) in a significant regard to comply with the requirements imposed on it by (or 
under) this Act so far as they are relevant in relation to the closure proposal, or 

(b) to take proper account of a material consideration relevant to its decision to 
implement the proposal. 

(3) The education authority must provide the Scottish Ministers with such information in 30 
connection with a closure proposal as they may reasonably require of it for the purposes 
of their consideration of— 

(a) whether to issue a call-in notice, or 

(b) the matter of consent (including conditions) under section 16(2). 

(4) In this Act, a “call-in notice” is one issuable by the Scottish Ministers under section 35 
15(3). 
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General 

18 Ancillary provision 

Schedule 3— 

(a) modifies enactments, 

(b) makes transitional, transitory and saving provision. 5 

 
19 Guidance 

In exercising its functions under this Act, an education authority must have regard to 
any guidance issued by the Scottish Ministers for the purposes of or in connection with 
this Act. 

 
20 Regulations 10 

(1) The Scottish Ministers may by regulations make such— 

(a) supplemental provision, or 

(b) incidental, consequential, transitional, transitory or saving provision. 

as they consider necessary or expedient for the purposes of or in connection with this 
Act. 15 

(2) The Scottish Ministers may by regulations modify schedule 1 or 2 by— 

(a) adding an entry to, or removing an entry from, it, or 

(b) altering the terms of any entry in it. 

(3) Regulations under subsection (1)(a) may (in particular) elaborate on any aspect of the 
process provided for in sections 1 to 17.  20 

(4) Regulations under subsection (1) may (in particular) include provision as to the 
functions of education authorities or the Scottish Ministers. 

(5) The power to make regulations under subsection (1) or (2) includes power to make 
different provision for different purposes. 

(6) The power to make regulations under subsection (1) or (2) is exercisable by statutory 25 
instrument, but— 

(a) a statutory instrument containing regulations under subsection (2) is not to be 
made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament,  

(b) a statutory instrument containing regulations under subsection (1) which adds to, 30 
replaces or omits the text of an Act (including this Act) is not to be made unless a 
draft of the instrument has been laid before, and approved by resolution of, the 
Parliament, 

(c) a statutory instrument containing any other regulations under subsection (1) is 
subject to annulment in pursuance of a resolution of the Parliament. 35 

 
21 Definitions 

(1) In this Act— 

“education authority” has the meaning given in section 135(1) of the 1980 Act, 
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“school”— 

(a) means any school under the management of an education authority (that is, 
a public school as defined in section 135(1) of the 1980 Act), 

(b) in relation to a proposal specified in paragraph 10 of schedule 1, includes 
the (authority-managed) further education centre concerned, 5 

“the 1980 Act” means the Education (Scotland) Act 1980 (c.44). 

(2) In this Act— 

“affected school” is to be construed in accordance with paragraph 11 of schedule 
1, 

“call-in notice” (as respects a closure proposal) is defined in section 17(4), 10 

“consultation period” is defined in section 6(4) and “consultation report” is to be 
construed by reference to section 1(4), 

“educational benefits statement”, “proposal paper” and “public meeting” are to be 
construed by reference to section 1(3), 

“HMIE’s report” and “HMIE” are defined in section 8(6) and (7), 15 

“relevant proposal”, “closure proposal” and “relevant consultees” are defined in 
section 2, 

“rural school” is defined in section 14(1). 

(3) Unless the context otherwise requires, any undefined expression used in this Act (but 
defined in section 135(1) of the 1980 Act) is to be construed in accordance with section 20 
135(1) of the 1980 Act. 

 
22 Commencement and short title 

(1) This section and sections 19 to 21 come into force on the day after Royal Assent. 

(2) The other provisions of this Act come into force on the day that the Scottish Ministers 
by order made by statutory instrument appoint. 25 

(3) An order under subsection (2) may appoint different days for different provisions. 

(4) An order under subsection (2) may—  

(a) include such transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient in connection with the commencement of this 
Act, 30 

(b) make different provision for different purposes. 

(5) The short title of this Act is the Schools (Consultation) (Scotland) Act 2009. 
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SCHEDULE 1 
(introduced by section 2) 

RELEVANT PROPOSALS 

 
Closure  

1 (1) A proposal to permanently— 5 

(a) discontinue a school, or  

(b) discontinue— 

(i) all the nursery classes in a school, or 

(ii) a stage of education in a school (apart from a nursery class).  

(1A) A proposal to permanently— 10 

(a) discontinue the provision of Gaelic medium education in all the nursery classes in 
a school that also provides a nursery class through English medium education, or  

(b) discontinue the provision of Gaelic medium education in a stage of education 
(apart from a nursery class) in a school that also provides the stage of education 
through English medium education. 15 

(1B) A proposal to permanently— 

(a) discontinue the provision of English medium education in all the nursery classes 
in a school that also provides a nursery class through Gaelic medium education, or 

(b) discontinue the provision of English medium education in a stage of education 
(apart from a nursery class) in a school that also provides the stage of education 20 
through Gaelic medium education. 

(2) For the purpose of this paragraph a proposal to make arrangements of the sort mentioned 
in sub-paragraph (3) (however described) is to be regarded as a proposal to discontinue 
(as the case may be)— 

(a) the school, 25 

(b) all the nursery classes in the school, 

(c) a stage of education in the school (apart from a nursery class), or 

(d) the provision of Gaelic or English medium education in all the nursery classes or a 
stage of education (apart from a nursery class) in the school. 

(3) The arrangements are such arrangements in respect of the school or a stage of education 30 
in the school as would (if they were implemented) result, or be likely to result, in the 
permanent discontinuation of (as the case may be)— 

(a) the school, 

(b) all the nursery classes in the school, 

(c) a stage of education in the school (apart from a nursery class), or 35 

(d) the provision of Gaelic or English medium education in all the nursery classes or a 
stage of education (apart from a nursery class) in the school. 

(4) If a proposal— 

(a) by virtue of sub-paragraph (2) falls within this paragraph, and  
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(b) also falls within another paragraph of this schedule except paragraph 10, 

the proposal is to be regarded as falling within this paragraph only.  

 
Establishment 

2 A proposal to establish— 

(a) a new school, or 5 

(b) a new stage of education in a school. 

 
Relocation 

3 A proposal to relocate (in whole or in part) a school or nursery class. 

 
Admission arrangements 

4 A proposal to vary any admission arrangements for a school including— 10 

(a) a proposal to establish, terminate or otherwise alter the catchment area of a school, 
and  

(b) a proposal to make or modify guidelines in respect of the handling of placing 
requests. 

 
Transfer from primary to secondary school 15 

5 A proposal to vary the arrangements for the transfer of pupils from a primary school to a 
secondary school.  

 
Primary school commencement date 

6 A proposal to change the school commencement date of a primary school. 

 
Special class outwith a special school 20 

7 A proposal to vary arrangements for the constitution of a special class in a school other 
than a special school. 

 
Transport to denominational school 

8 A proposal to discontinue arrangements for the provision of transport by the education 
authority for pupils attending a denominational school. 25 

 
Changing from denominational to non-denominational school 

9 A proposal to change a denominational school into a non-denominational school.  

 
Discontinuance of a further education centre 

10 (1) A proposal to discontinue a further education centre which is managed by the education 
authority.  30 
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(2) For the purpose of this paragraph, a “further education centre” is an institution for the 

provision of further education. 

(3) But it does not include a centre wholly or mainly for the provision of social, cultural and 
recreational activities (or any of such activities) or a centre for provision of courses of 
education in the evening only. 5 

 
Meaning of expressions used in this schedule 

11 (1) In this Act, a reference to any school that is affected by a proposal is to— 

(a) every school which the proposal directly concerns, and 

(b) any other school which would be significantly affected in consequence of the 
proposal (if implemented).  10 

(2) So (for example) an affected school is— 

(a) a school which it is proposed be discontinued,  

(b) a school to which the education authority proposes to transfer some or all of the 
pupils of a discontinued school, 

(c) a school in respect of which it is proposed to alter the catchment area (including 15 
where that is the result of the discontinuance of another school), 

(d) a school from which it is proposed to transfer pupils as a result of the 
establishment of a new school.  

(3) But a school is not an affected school solely because it would be likely to become the 
subject of placing requests as a consequence of the implementation of a proposal. 20 

12 For the purposes of this schedule and schedule 2— 

“catchment area” has the meaning given in section 28A(3D) of the 1980 Act,  

“denominational school” is a school of a type referred to in section 21 of the 1980 
Act, 

 “English medium education” means teaching by means of the English language, 25 

“Gaelic medium education” means teaching by means of the Gaelic language (as 
spoken in Scotland), 

“nursery class”, “primary education”, secondary education” and “further 
education” are to be construed in accordance with section 135(1) and (2) of the 
1980 Act, 30 

“primary school” and “secondary school” are schools where primary and 
secondary education respectively are provided (whether or not exclusively),  

“school commencement date” has the meaning given in section 32(1) of the 1980 
Act,  

“special school” has the meaning given in section 29(1) of the Education 35 
(Additional Support for Learning) (Scotland) Act 2004 (asp 4) and “special class” 
is a class of the kind described there, 

“stage of education” means— 

(a) a yearly stage of— 

(i) primary education, or  40 
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(ii) secondary education,  

(b) a nursery class in a school, or 

(c) a special class in a school which is not itself a special school. 

 

SCHEDULE 2 
(introduced by section 2) 5 

RELEVANT CONSULTEES 

 
Closure 

1  In relation to a proposal specified in paragraph 1 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 10 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 15 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any),  

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 20 
of the Local Government in Scotland Act 2003 (asp 1), 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 

 
Establishment 25 

2 In relation to a proposal specified in paragraph 2 of schedule 1, the consultees are — 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 30 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 35 

(f) the community council (if any),  
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(g) any body which has been established by a local authority, whether formally or 

informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 5 
relevant. 

 
Relocation 

3 In relation to a proposal specified in paragraph 3 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 10 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 15 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 20 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 

 
Admission arrangements 25 

4 In relation to a proposal specified in paragraph 4 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 30 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 35 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 
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(h) any other education authority that the education authority considers relevant. 

 
Transfer from primary to secondary school 

5 In relation to a proposal specified in paragraph 5 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 5 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 10 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 15 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant. 

 
Primary school commencement date 

6 In relation to a proposal specified in paragraph 6 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 20 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 25 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) any other education authority that the education authority considers relevant. 

 
Special class outwith a special school 30 

7 In relation to a proposal specified in paragraph 7 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 35 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 
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(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) any other education authority that the education authority considers relevant. 

 
Transport to denominational school 5 

8 In relation to a proposal specified in paragraph 8 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 10 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 15 

(f) any other education authority that the education authority considers relevant. 

 
Changing from denominational to non-denominational school 

9 In relation to a proposal specified in paragraph 9 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 20 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 25 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) any other education authority that the education authority considers relevant. 

 
Discontinuance of a further education centre 

10 In relation to a proposal specified in paragraph 10 of schedule 1, the consultees are— 30 

(a) the Parent Council or Combined Parent Council of any school at which the pupils 
who attend the further education centre also attend,  

(b) the parents of the pupils of school age attending the centre,  

(c) the parents of any pupils expected by the education authority to attend the centre 
within two years of the date of publication of the proposal paper, 35 

(d) the pupils attending the centre (in so far as the education authority considers them 
to be of a suitable age and maturity), 
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(e) the staff (teaching and other) of any school at which the pupils who attend the 
further education centre also attend, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any), 5 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) the staff (teaching and other) at the centre, 

(i) the students attending the centre, 10 

(j) the employers of any such students,  

(k) any other users of the centre that the education authority considers relevant. 

 
Gaelic consultee 

11 In relation to any proposal mentioned above which affects the provision of Gaelic 
medium education, Bòrd na Gàidhlig is also a consultee. 15 

 
Denominational consultee 

12 In relation to any proposal mentioned above which affects a denominational school, also 
a consultee is the person duly authorised for the purpose by the church or 
denominational body in whose interest the affected school is conducted. 

 
Meaning of expressions used in this schedule 20 

13 In this schedule— 

“community council” is one established by a local authority under Part IV of the 
Local Government (Scotland) Act 1973 (c.65), 

“Parent Council” and “Combined Parent Council” means one established in 
accordance with sections 6 and 16 respectively of the Scottish Schools (Parental 25 
Involvement) Act 2006 (asp 8). 

 

SCHEDULE 3 
(introduced by section 18) 

ANCILLARY PROVISION 

 
Modification of enactments 30 

1 (1) In section 22 (discontinuance and moves of educational establishments) of the 1980 
Act— 

(a) in subsection (4), for the words “sections 22A, 22B, 22C and 22D of this Act” in 
the first place where they occur substitute “sections 22C and 22D of this Act and 
the Schools (Consultation) (Scotland) Act 2009 (asp 00)”, 35 
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(b) in proviso (ii) to that subsection, for the words “sections 22A, 22B, 22C and 22D 

of this Act” substitute “sections 22C and 22D of this Act and the Schools 
(Consultation) (Scotland) Act 2009 (asp 00)”. 

(2) Sections 22A and 22B of the 1980 Act are repealed. 

2 In the Local Government etc. (Scotland) Act 1994 (c.39), section 143 is repealed. 5 

 
Transitional, transitory and saving provision 

3 (1) Sub-paragraphs (2) to (5) apply to any relevant proposal if— 

(a) a consultation on the proposal has been initiated (and is in progress), or has been 
carried out, by an education authority— 

(i) under the 1981 Regulations and section 22A of the 1980 Act, and 10 

(ii) before commencement of this paragraph, and 

(b) no final decision to implement the proposal has been made before commencement 
of this paragraph.  

(2) The education authority may not proceed with the proposal unless the consultation 
consists of (or includes) the matters provided for in sections 1 to 10 so far as relevant in 15 
relation to the proposal. 

(3) Section 11 applies in relation to the proposal. 

(4) In the case of a closure proposal as respects a rural school— 

(a) where applicable— 

(i) if the proposal paper has not yet been published, the paper must (whenever 20 
published) additionally explain the extent to which the education authority 
has, up to that stage, taken account of the matters provided for in section 
12(2) to (5), 

(ii) if the consultation report has not yet been published, the report must 
(whenever published) additionally explain the extent to which the 25 
education authority has, at any (or any other) stage, taken account of the 
matters provided for in section 12(2) to (5), 

(b) at any time when the education authority is deciding whether to implement the 
proposal, section 12(2) to (5) applies in relation to the proposal. 

(5) In the case of any closure proposal, if at any time the education authority decides to 30 
implement the proposal, sections 15 to 17 apply in relation to the proposal. 

4 (1) Sub-paragraph (2) applies to a relevant proposal if— 

(a) a consultation on the proposal has been carried out by an education authority— 

(i) under the 1981 Regulations and section 22A of the 1980 Act, and 

(ii) before the commencement of this paragraph, and 35 

(b) the final decision to implement the proposal has been made before 
commencement of this paragraph. 

(2) The education authority may proceed further with the proposal except in the 
circumstances mentioned in sub-paragraph (3) or (4). 

(3) The circumstances are where the authority modifies the proposal in a material way. 40 

456



Schools (Consultation) (Scotland) Bill 21 
Schedule 3—Ancillary provision 
 

(4) The circumstances are where— 

(a) in accordance with section 22B of the 1980 Act, the proposal requires the consent 
of the Scottish Ministers, and  

(b) that consent— 

(i) has not yet been given, or 5 

(ii) is, or has been, refused. 

5 Despite paragraph 1(2)— 

(a) to the extent required for the purposes of paragraph 3, the 1981 Regulations and 
section 22A of the 1980 Act continue to operate as they did immediately before 
the commencement of this paragraph, and 10 

(b) to the extent required for the purposes of paragraph 4, the 1981 Regulations and 
section 22A of the 1980 Act, and section 22B of that Act, continue to operate as 
they did immediately before the commencement of this paragraph. 

6 (1) In paragraph 3(2), the reference to proceeding with the proposal is to— 

(a) deciding to implement it (wholly or partly), or 15 

(b) implementing it (wholly or partly). 

(2) In paragraph 4(2), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 

(3) In this schedule, “the 1981 Regulations” are the Education (Publication and 
Consultation Etc.) (Scotland) Regulations 1981 (S.I. 1981/1558). 20 
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SP Bill 23A–EN 1 Session 3 (2009) 

 
 

SCHOOLS (CONSULTATION) (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

—————————— 
  

REVISED EXPLANATORY NOTES 

 

 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Schools (Consultation) (Scotland) Bill 
(introduced in the Scottish Parliament on 2 March 2009) as amended at Stage 2.  Text has been 
added or deleted as necessary to reflect the amendments made to the Bill at Stage 2 and these 
changes are indicated by sidelining in the right margin.  

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill as amended at Stage 2.  They are not, 
and are not meant to be, a comprehensive description of the Bill.  So where a section or schedule, 
or a part of a section or schedule, does not seem to require any explanation or comment, none is 
given. 

SUMMARY AND BACKGROUND 

4. Under section 22A of the Education (Scotland) Act 1980 (“the 1980 Act”) local authorities, 
who are responsible for school provision in their areas, are currently required to consult on a 
prescribed list of proposed changes to schools.  The Education (Publication and Consultation 
Etc.) (Scotland) Regulations 1981 (S.I. No. 1558), as amended, (“the 1981 Regulations”) 
prescribe who should be consulted by local authorities, aspects of the consultation procedures, 
and how these are publicised and made available to consultees.  They also prescribe certain 
categories of proposal that cannot be implemented without the consent of the Scottish Ministers. 

5. The Bill’s provisions cover three main areas: the consultation procedures for school closures, 
and other proposals affecting schools, which local authorities must follow; a new local authority 
duty to take into account certain prescribed factors before deciding to consult on a proposal to 
close a rural school; and replacement of the current system of referring certain local authority 
decisions to the Scottish Ministers for consent with a power to call in decisions, but only in 
decisions relating to closures. 
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6. The Bill substantially implements the proposals set out in the Scottish Government’s 
consultation paper, Safeguarding our rural schools and improving school consultation 
procedures – proposals for changes to legislation,1 which was published on 1 May 2008 and 
formed part of a wider and extensive consultation process.   

OVERVIEW    

7. The Bill has three core themes and the sections are therefore grouped accordingly.  Sections 
1 to 11 relate to the process whereby local authorities consult on proposals for closures or other 
changes to schools that require consultation.  Sections 12 to 14 make specific provision for 
closure proposals for rural schools.  Sections 15 to 17 establish a system of Ministerial call-in, in 
relation to school closure decisions.  

COMMENTARY ON SECTIONS 

Process for all schools 
Section 1 – Overview of key requirements 

8. Section 1 provides an overview of the requirements that a local authority will have to comply 
with before proceeding with a proposed change to a school that requires consultation.  The list of 
relevant proposals that require the consultation process to be undertaken are detailed in schedule 
1.  The procedural requirements are set out in detail in the subsequent sections. 

9. For the purposes of a proposal described in paragraph 10 of schedule 1 to the Bill 
(discontinuance of a further education centre), a further education centre that is managed by a 
local authority is also deemed to be a “school”.  The consultation requirements that this Bill 
places on a local authority would apply in circumstances where an authority is proposing to close 
such a centre. 

Section 2 – Relevant proposals and consultees  

10. This section defines the terms “relevant proposal” and “relevant consultee” and introduces 
schedules 1 and 2.  A relevant proposal is defined by reference to the proposals listed in schedule 
1 and a relevant consultee is a person or organisation to be consulted in relation to a given 
relevant proposal, as listed in schedule 2. 

Section 3 – Educational benefits statement  

11. Section 3 provides that when a local authority decides to consult on a relevant proposal they 
must prepare and publish, as part of their proposal paper, a statement to be known as an 
“educational benefits statement”.  This duty may be read in the context of section 3(2) of the 
Standards in Scotland’s Schools etc. Act 2000 which sets out local authorities’ responsibilities to 
endeavour to secure improvement in the quality of education in their schools, and exercise their 
functions with a view to raising standards of education.  In making a relevant proposal an 
authority would have to be certain that it is fulfilling its duties in relation to that Act.   

                                                 
1 http://www.scotland.gov.uk/Publications/2008/04/25131457/0 
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12. The educational benefits statement must set out the authority’s assessment of the likely 
effects of the proposal, if it were implemented, on certain groups of people as specified in 
section 3(1)(a)(i) to (iv), namely the pupils and other users of the facilities at any affected school, 
children who would be likely to attend the school, and other pupils in the authority area. The 
authority must also explain the benefits that it believes will accrue from the proposal and why, 
and any ways in which it would minimise or avoid any adverse consequences which it has 
identified. 

13. Where a local authority decides to consult on more than one proposal at the same time they 
would be able to package them together into one proposal paper (section 4(3)).  However they 
would have to produce a separate educational benefits statement for each proposal. 

Section 4 – Proposal paper  

14. Section 4 provides that when an authority decides to consult on a relevant proposal, or 
proposals, and after they have prepared the associated educational benefits statement(s) (in 
accordance with section 3), they will be required to prepare and publish a proposal paper which 
will contain certain specified information.  Under the 1981 Regulations an authority is not 
currently required to publish a consultation/proposal paper but simply to notify parents of a 
proposal and publish a statement outlining the proposal or the part that (in the authority’s 
opinion) affects that parent.   

15. The requirements set out in section 4(1)(a), (b) and (c), and (2) require that all proposal 
papers should contain the same core content – details of the relevant proposal, a proposed date 
for implementation of the proposal, the educational benefits statement and a summary of the 
consultation process to be undertaken.  Subsection (1)(d) requires an authority to include in the 
paper such supporting evidence and information as is appropriate in connection with the views, 
conclusions, arguments and proposals set out in the paper.   

16. Section 4(2) provides that the proposal paper must also include a summary of the processes 
set out in sections 1 to 17 of this Bill – being the sequence of events, opportunities for 
participating in the consultation, and the role of the authority and potentially of the Scottish 
Ministers. Sections 12 to 14 set out the special provisions relating to proposals for the closure of 
a rural school (as defined in section 14).  Only proposal papers relating to such closures would 
need to provide a summary of those sections.  Likewise, the provisions in sections 15 to 17 (call-
in by the Scottish Ministers) only apply to proposals for any school closure (whether or not 
rural).  Only papers that propose a school closure would be required to include a summary of the 
process provided for in those sections. 

17. Section 4(4)(b) and (c) requires the authority to make the consultation report available for 
inspection (at all reasonable times and without charge) at its head office and on its website and at 
any affected school or at a nearby library or other suitable place near the school.  The 
information contained in the report must also be made available, again without charge, to those 
who may reasonably require the information in another form – for instance in other languages or 
in a form appropriate to those with visual impairment etc. 
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Section 5 – Correction of the paper      

18. Section 5 provides for inaccuracies and alleged inaccuracies in the proposal paper to be dealt 
with during the consultation period.  It places a duty on an authority to look into any allegation 
of inaccuracy in a proposal paper, which would be a new requirement.   

19. Section 5(2)(a) obliges the authority to ascertain whether in fact the proposal paper does 
indeed contain an inaccuracy after which the authority must decide what action it will take in 
accordance with section 5(3). It may: 

(a) publish a corrected proposal paper (in accordance with section 6, which would 
require a new consultation period of at least 6 weeks to be set) and give notice of that 
fact to all the same relevant consultees who were notified of the publication of the 
original proposal paper;  

(b)  issue a notice, again to all the relevant consultees, correcting the inaccuracy in the 
paper (for example, by way of a formal “erratum” or other explanation) and in 
addition may extend the original consultation period which had been set; or 

(c) take no further action.  

20. Section 5(2)(b) also requires the authority to inform the person(s) who made the original 
allegation of inaccuracy as to exactly what action, if any, it is deciding to take in line with 
subsection (3).  

21. In every case, if the procedures in section 5 have been triggered and gone through, the 
authority must set out details of the inaccuracy in the consultation report.  This is the case even 
where the authority takes no action in relation to the inaccuracy or concludes that the allegation 
of inaccuracy is unfounded.    

Section 6 – Notice and consultation period 

22. Section 6 deals with the notice that the authority must give to the relevant consultees and the 
duration of the consultation period.  

23. Section 6(1) requires the authority to give notice to the relevant consultees of the proposal 
that is being consulted on (or such part of the proposal as may affect a particular consultee).  

24. Section 6(2) and (3) requires that the notice give a summary of the proposal, or the 
appropriate part of it, together with information as to where to obtain a copy of the proposal 
paper and how to make written representations, and to whom, about the proposal. The notice 
must also indicate the final day of the consultation period (the date by which representations 
must be received by the authority). In connection with the requirements set out in section 7, the 
notice should also give an indication – if it is known at the time – of the date, time and place of 
the public meeting that is to be held. 

25. Section 6(4) specifies that the consultation period set by the authority shall last for at least six 
weeks, commencing on the day on which the authority gives notice of the proposal to the 
relevant consultees. The consultation period must include at least 30 “school days” (being a day 
on which the particular school is ordinarily open to pupils or, in the case of an FE centre, a day 
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when the centre is ordinarily open to its students). The consultation period may fall within a 
single school term or straddle two terms. However, weekends, public holidays and other days on 
which the school is not open to pupils (including school holidays) will not count towards the 30 
days minimum.  

Section 7 – Public meeting 

26. Section 7 requires the authority to hold (and be represented at) a public meeting about the 
relevant proposal during the consultation period and to give advance notice of its date, time and 
place to the relevant consultees (if that has not already been done by way of the notice of the 
proposal given or issued at the outset of the consultations, under section 6(3)(c)) and to HMIE.  

27. Section 7(4) provides that a public meeting may focus on more than one proposal so long as 
all the proposals covered at the meeting have been included in the same proposal paper. 

Section 8 – Involvement of HMIE 

28. Section 8 spells out the involvement of HMIE – Her Majesty’s Inspectorate of Education – in 
the consultation processes. 

29. Section 8(1) requires the authority to send to HMIE a copy of the proposal paper (as soon as 
it is published), a summary of the representations made at the public meeting required by section 
7 (which will not be possible until such summary has been prepared, after the event), copies of 
relevant written representations received by the authority (either as and when they are received 
or en masse at the end of the consultation period), or, if HMIE agree, a summary of those 
representations, and a copy of any related documentation, so far as is practicable. 

30. Section 8(2) and (4) requires HMIE to prepare a report on the educational aspects of the 
proposal, having particular regard to the educational benefits statement, the written 
representations (or a summary of them) and a summary of the oral representations forwarded by 
the authority, as well as to any relevant written representations on the proposal which are 
received directly by HMIE. 

31. Section 8(5) obliges HMIE to submit their report to the authority within three weeks of their 
having been sent (by the authority) the copies, or a summary, of representations received during 
the consultation period. That three-week period cannot start until the consultation period has 
finished and may be extended by agreement with the authority. 

32. In carrying out their duties under this section, section 8(3) provides HMIE with an 
appropriate power to enter schools and make such reasonable enquiries of any person as they 
consider appropriate.  

Section 9 – Consultation report 

33. Section 9 covers the stage of the consultation process around preparation and publication of 
the consultation report.  
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34. Section 9(1) requires the authority, on receipt of the report from HMIE, to review the 
proposal consulted on, having particular regard to the written and oral representations received 
and to HMIE’s report.  

35. Section 9(2) and (5) require the authority then to prepare a report on the consultation – the 
“consultation report” – and publish it in both electronic and printed form, and advertise its 
publication in an appropriate manner.  It will be for the authority to determine what is 
appropriate in the circumstances. 

36. Section 9(4) obliges the authority to inform those who made timeous written representations 
of the publication of the consultation report. 

37. Section 9(3)(b) and (c) requires the authority to make the consultation report available for 
inspection (at all reasonable times and without charge) at its head office and on its website and at 
any affected school or at a nearby library or other suitable place near the school. The information 
contained in the report must also be made available, again without charge, to those who may 
reasonably require the information in another form – for instance in other languages or in a form 
appropriate to those with visual impairment etc. 

Section 10 – Content of the report 

38. Section 10 specifies what things in particular must be contained in the authority’s 
consultation report.  Subsections (2) and (3) prescribe the content for all consultation reports, 
whilst subsection (4) makes special provision for closure proposals. 

39. The requirements specified in subsections (2) and (3) are: the number of, and a summary of 
the written representations received during the consultation period; a summary of the 
representations made during the course of the public meeting; a statement of the authority’s 
response to those written and oral representations and to HMIE’s report; a copy of HMIE’s 
report; a statement setting out how the authority has reviewed the proposal (as required in terms 
of section 9 of the Bill); and details of any inaccuracy alleged or found within the proposal paper 
(under the provisions of section 5), together with a statement of what consequential action was 
taken and why. 

40. Section 10(4) provides that in the case of a closure proposal (one falling within paragraph 1 
of schedule 1) the consultation report must also set out the opportunities that there will be for the 
making of representations to Scottish Ministers (in terms of section 15(4)) within three weeks of 
the authority taking its decision on whether or not to implement the proposal. Those 
opportunities will not arise if the authority takes a decision not to implement the proposal. 

Section 11 – Time for further consideration 

41. Section 11 specifies that the authority may not proceed, at this stage of the process, either to 
decide to implement the proposal or indeed to implement it, until a period of three weeks has 
elapsed since the day on which it published the consultation report.   
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Special provision for rural schools 
Section 12 – Factors for rural closure proposals 

42. Sections 12 to 14 place an additional set of requirements on authorities when they are 
contemplating any closure proposal (specified in paragraph 1 of schedule 1) as respects a rural 
school. These are in addition to the requirements set out in the previous sections of the Bill as to 
how consultations regarding relevant proposals for all schools are to be conducted. 

43. Section 12(3) specifies three factors to which an authority must “have special regard to” 
(under section 12(2)) when considering and proceeding with a closure proposal for a rural 
school.  

44. The first factor is any viable alternative to the closure proposal.  A decision to proceed to 
consult on a proposal to close a rural school should not be taken until any viable alternative to 
closure has been considered.  

45. The second factor that an authority must consider is the likely effect on the local community 
if the closure proposal were to go ahead. Section 12(4)(a) specifies that that effect must be 
assessed by particular reference to the sustainability of the community.  “Sustainability” is not 
defined in the Bill and therefore bears its ordinary, dictionary meaning.  Its usage here therefore 
means sustainability in the widest sense, both now and looking ahead. Section 12(4)(b) also 
requires particular consideration to be given to the implications for community access to or use 
of (or not as the case may be) of the school’s premises (which includes the grounds) and 
facilities after closure. 

46. The third factor in section 12(3) is the likely changes to transport and travel arrangements if 
the closure proposal were to go ahead.  This requires particular consideration of the effect on 
pupils, staff and other users of the school that would be occasioned by the school’s closure, and 
any consequential environmental impact.  This could include consideration of journeys to and 
from the alternative school, use of vehicles (both school buses and parents’ cars), and curtailed 
possibilities for pupils walking and cycling to school (because of the greater distances involved) 
etc. 

Section 13 – Explanation of approach 

47. Section 13 provides that when conducting consultations in respect of a closure proposal for a 
rural school, the proposal paper which an authority publishes (in accordance with section 4) must 
additionally explain and set out how, in formulating the proposal, the authority had special 
regard to the three factors described in section 12. 

48. After the consultation period has concluded, the authority must additionally include in the 
consultation report an explanation of how, in reviewing the proposal it applied the three factors 
described in section 12.  The consultation report must also explain any change of attitude on the 
part of the authority regarding the application of the three factors in relation to the closure 
proposal. 
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Section 14 – Designation of rural schools  

49. In the Consultation Paper on the Bill, Ministers indicated their intention to define which 
schools are rural schools by reference to the 3 rural area categories contained (out of the 8 area 
categories) in the Scottish Government’s well-established “Urban/Rural Classification”; these 
are “Accessible Rural”, “Remote Rural;” and “Very Remote Rural”.  This classification is 
regularly updated and used for a variety of purposes including analysis of data and particularly 
the presentation of statistics and other information.  Section 14 includes provisions which enable 
Ministers to proceed as they set out in the Consultation Paper (see paragraph 6). 

50. Section 14(1) requires Ministers to maintain a list of rural schools.  That list must also be 
accompanied by an explanation of how it was devised (section 14(3)). Section 14(2) specifies 
that in considering the question of “rurality” and which schools are to be included in, or excluded 
from, the list, Ministers must have particular regard to the population and geographical 
circumstances (remoteness etc.) of the community or settlement in which the school is located.  
These are essentially the factors which determine the categories of area within the existing 
“Urban/Rural Classification”. 

51. Section 14(4) also requires Ministers to monitor the list, updating it as they consider 
necessary, and to publish it.  

52. Section 14(5) requires an authority to provide Ministers with such information as they may 
reasonably require, in connection with maintaining the list.  An example might be where there 
had been a significant increase or decrease in the population of the community in which a school 
is located – that being one of the determining factors set out in section 14(2) – such as might 
warrant a school being added to or removed from the list. 

Call-in by the Scottish Ministers 
Section 15 – Call-in of closure proposals 

53. Section 15 provides for the possibility of Ministers “calling in” a decision taken by an 
authority after the consultation procedures set out in sections 1 to 11 (or 1 to 14 in relation to 
rural closure proposals) of the Bill have been completed.  Sections 15 to 17 of the Bill only apply 
if the decision taken by an authority is to proceed to implement a closure proposal.  The 
possibility of Ministerial call-in of a decision to implement a closure proposal applies whether or 
not the closure proposal is for a rural school. 

54. Section 15(2) provides that the authority must notify the Scottish Ministers of a closure 
decision within six working days (starting on and including the day on which the decision was 
made) and supply Ministers with a copy of the proposal paper and of the consultation report.  

55. Section 15(3) prescribes a period of 6 weeks from the date of the authority’s decision, by the 
end of which Ministers must decide whether to call-in the authority’s decision.  In considering 
whether to do so, section 15(4) requires Ministers to take account of representations made to 
them within the first 3 weeks of that 6 week period.  Therefore persons wishing to make 
representations to Ministers that the decision should (or should not) be called in have 3 weeks 
from the date of the authority’s decision to convey their representations to Ministers.  During the 
second half of the 6 week period Ministers are to take account of any representations received – 
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although their considerations are not restricted to the content of those representations – and 
decide whether or not to call the authority’s decision in.  In this connection section 17(3)(a) 
requires an authority to provide Ministers with such information in connection with the proposal 
as they may reasonably require for the purposes of considering whether to issue a call-in notice. 

56. Calling in an authority decision is effected by Ministers issuing a call-in notice (under 
section 15(3)), which has the effect of remitting the closure proposal to Ministers, as provided 
for in section 15(5).  Section 15(6) and (7) provide that the education authority may not proceed 
further with implementation of the closure decision wholly or partly before the 6 week period 
has expired, unless Ministers have given notice before the end of the period that they will not 
call the decision in. 

Section 16 – Determination of case 

57. Section 16(2) provides Ministers with 3 options in relation to the proposal once they have 
called in the decision.  After due consideration and investigation of the called-in closure proposal 
they may refuse to consent to the proposal, or give their consent, either subject to condition or 
unconditionally. 

58. Section 16(3) prevents an authority from proceeding further with the proposal i.e. with the 
implementation of their decision until and unless Ministers grant their consent.  If conditions are 
attached, the authority may only proceed with implementation subject to the specified conditions 
(for example conditions might be imposed to ensure rectification of any failure discovered in the 
process). 

59. When Ministers have issued a call-in notice, section 17(3)(b) requires the authority again to 
provide such information as Ministers may reasonably require for purposes of Ministers deciding 
whether to consent to the proposal (i.e. to the authority’s decision to implement the proposal). 

Section 17 – Grounds for call-in etc. 

60. Section 17(2) prescribes the grounds on which Ministers may call-in an authority’s decision 
to implement a closure proposal.  

61. Section 17(2)(a) and (b) set out the grounds for Ministerial call-in.  These are where it 
appears to Ministers that the authority may have failed: in a significant regard to comply with the 
requirements set out in the Bill insofar as they are relevant to the closure proposal; or to take 
proper account of a material consideration relevant to its decision to implement the proposal.  
The focus is on deficiencies, flaws or failures in the consultation and/or decision-making process 
and procedures. 

General 
Section 18 – Ancillary provision 

62. This section introduces schedule 3 to the Bill, which modifies and repeals legislation and 
makes transitional, transitory and saving provision. 
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Section 19 – Guidance 

63. This section enables the Scottish Ministers to issue guidance, to which an education 
authority, in exercising its functions under the Bill, must have regard. 

Section 20 – Regulations 

64. Section 20(1) enables the Scottish Ministers to make, by way of regulations, such 
supplemental, incidental, consequential, transitional, transitory or saving provision in connection 
with the Bill, as they consider necessary or expedient.  Such regulations may elaborate on any 
aspect of the process set out in sections 1 to 17 of the Bill, and may also confer functions on 
authorities or Ministers. If such provision involves textually amending an Act it will be subject 
to affirmative procedure in the Scottish Parliament, otherwise to negative procedure (as set out in 
section 20(6)(b) and (c)).  

65. Under section 20(2) regulations may modify schedule 1 or 2 by adding or removing an entry, 
or altering the terms of any entry in those schedules.  Any such modification of schedule 1 or 2 
will be subject to affirmative procedure in Parliament (as set out in section 20(6)(a)).  The 
regulation powers in both section 20(1) and (2) include power to make different provision for 
different purposes.  

Section 21 – Definitions 

66. This section provides definitions of terms used in the Bill (or, in some cases, where terms are 
defined).  The term “education authority” has the same meaning as in section 135(1) of the 1980 
Act and therefore means the 32 councils in Scotland. “School” means any school managed by an 
education authority (i.e. what is often called a local authority school) and also, in relation to a 
proposal of the type mentioned paragraph 10 of schedule 1, includes a local authority managed 
further education centre.  The terms “educational benefits statement”, “proposal paper”, “public 
meeting” and “consultation report” are to be construed by reference to section 1(3) and (4) of the 
Bill.  Section 21(3) provides that expressions undefined in the Bill are construed by reference to 
section 135(1) of the 1980 Act (but only if they are defined in that section and unless the context 
of this Bill requires otherwise). 

Section 22 – Commencement and short title 

67. Section 22(1) provides that sections 19 to 21 (Guidance, Regulations and Definitions) come 
into force on the day after Royal Assent. 

68. Section 22(2), (3) and (4) provide for the rest of the Bill to be commenced by order (made by 
statutory instrument) on such day or days that the Scottish Ministers appoint.  Such 
commencement orders may appoint different days for different provisions and may include such 
transitional, transitory or saving provision as Ministers consider necessary or expedient in 
connection with commencement.  

Schedule 1 – Relevant proposals 

69. This schedule is introduced by section 2. It sets out the categories of proposal in respect of 
which authorities must conduct consultations according to the Bill’s provisions. 
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70. In the 1981 Regulations, (which will be revoked as a result of the repeal of sections 22A and 
22B of the 1980 Act), there are 23 “ kinds of proposal” in respect of which authorities must 
conduct consultations in the manner set out in those Regulations.  In schedule 1 those 23 
categories have been consolidated and grouped into 10 broad categories, but without loss of any 
of the 23 current categories.  

71. Paragraphs 1 to 10 of the schedule set out the “grouped” categories of relevant proposals. 

Closure (paragraph 1)  

72. These are proposals for the permanent discontinuation of: a school; all the nursery classes in 
a school; a stage of education in a school; or the provision of either Gaelic or English medium 
education in all of the nursery classes in a school or in a stage of education, whether or not it is 
to be continued in the other medium. Section 21(1)(a) of the Bill defines school as meaning any 
school under the management of an education authority, which means a public school as defined 
in section 135(1) of the 1980 Act. Under section 135(1) this therefore means that, in addition to 
primary and secondary schools, the following are also included within the meaning of “school”: 
a stand-alone special school; a special class within a mainstream school2; and a nursery school. 
Nursery classes in a school and stage of education in a school are as defined in paragraph 12 of 
schedule 1 to the Bill. Also caught within paragraph 1(2) and (3) are proposals to make 
arrangements, howsoever described, which would result or be likely to result in the permanent 
discontinuation of a school, stage of education or the provision of Gaelic or English medium 
education in all the nursery classes or a stage of education in a school.  Permanent 
discontinuation excludes temporary discontinuance, for instance, in an emergency, by way of 
planned decant for a period, or because the school roll has meantime fallen to zero. 

73. If a relevant proposal falls within more than one of the categories set out in paragraphs 1 to 9 
(ie proposals affecting schools not FE centres) of this schedule, it is to be regarded as falling 
solely within paragraph 1.  In other words it is to be treated as a closure proposal. 

Establishment (paragraph 2) 

74. These are proposals to establish a new school or a new stage of education in a school. Given 
the meaning of “school” (as in paragraph 72 above) paragraph 2 of schedule 1 therefore also 
covers a proposal to establish a special class within a mainstream school.  

Relocation (paragraph 3) 

75. These are proposals to relocate a school or a nursery class in whole or in part.  In the 1981 
Regulations such proposals were described as “change of site”. 

Admission arrangements (paragraph 4)  

76. These are proposals to vary any of the admission arrangements for a school, including its 
catchment area (replacing the term “delineated area” used in the 1981 Regulations) or placing 
request guidelines formulated under section 28B(1)(c) of the 1980 Act. Other types of proposal 
included here would be a change in selection procedures for schools or converting a school 
which is a single sex school to a “mixed” school or vice versa. 
                                                 
2 A special class is a class for pupils with additional support needs within a mainstream school. Paragraph 12 of the 
schedule defines “special school” and “special class”. 
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Transfer from primary to secondary school (paragraph 5) 

77. Included here are proposals to vary, for instance, the relationship between a secondary school 
and its “feeder” primary schools, or to change the age and time at which primary pupils transfer 
to secondary school. 

Primary school commencement date (paragraph 6) 

78. These are proposals to vary the number or other details of commencement dates (for starting 
primary school) fixed under section 32 of the 1980 Act. 

Special class outwith a special school (paragraph 7)  

79. These are proposals for varying the arrangements for special classes in a mainstream school. 

Transport to a denominational school (paragraph 8) 

80. These are proposals specifically to discontinue arrangements for the provision of school 
transport (provided under section 51 of the 1980 Act) to and from a denominational school. 

Changing from denominational to non-denominational school (paragraph 9) 

81. These are proposals for a denominational school to become a non-denominational school in 
terms of section 22(4) of the 1980 Act. 

Discontinuance of a further education centre (paragraph 10) 

82. These are proposals to discontinue a local authority managed further education centre. Such 
centres now exist only in Orkney and Shetland.  Further education colleges and centres 
elsewhere in Scotland are no longer run by local authorities.  Paragraph 10 sets out what sort of a 
facility is included within the term “further education centre” and what is not. 

Meaning of expressions used in this schedule (paragraphs 11 & 12) 

83. Paragraph 11(1) defines what is meant by a school “affected” by a proposal and sub-
paragraph (2) offers examples such as the school proposed for closure and the schools to which 
its pupils would transfer; or the schools whose pupils would transfer to a newly established 
school.  Sub-paragraph (3) excludes from the definition of an “affected” school one where the 
only impact would be the likelihood of its being subject to placing requests as a result of the 
implementation of the proposal. 

84. Paragraph 12 defines the terms “catchment area”, “nursery class”, “primary school”, 
“primary education”, “secondary school”, “secondary education”, “further education” and 
“school commencement date” by reference to section 135(1) and (2) of the 1980 Act. 
“Denominational school” is defined by reference to section 21 of the 1980 Act, which in turn 
makes reference to sections 16(1) and 17(2) of the 1980 Act.3 “Special school” and “special 
class” are defined by reference to the Education (Additional Support for Learning) (Scotland) 
Act 2004.  “English medium education”, “Gaelic medium education” and “stage of education” 
are defined within paragraph 12 itself. 

                                                 
3 Denominational schools are either as: transferred to education authorities under section 16(1); or provided by 
education authorities under section 17(2).  
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Schedule 2 – Relevant consultees 

85. This schedule is also introduced by section 2.  Paragraphs 1 to 10 list the relevant consultees 
– the people and bodies whom the authority must consult – for each of the categories of proposal 
set out in paragraphs 1 to 10 of schedule 1.  The list of relevant consultees are set out in this 
schedule in parallel to the schedule 1 list of proposals (adopting the same numbering) and each 
paragraph therein reads across to the corresponding paragraph in schedule 1– for example, a 
local authority must consider those listed in paragraph 1 of schedule 2 as relevant consultees 
when they are consulting on a proposal set out in paragraph 1 of schedule 1. 

86. The lists of consultees set out in respect of the 23 categories of proposal in the 1981 
Regulations have been extended in this Bill.  The Scottish Schools (Parental Involvement) Act 
2006 amended the 1981 Regulations by adding the requirement to consult Parent Councils (or 
Combined Parent Council) in appropriate places. Several entirely new categories of consultee are 
included in this schedule – namely the staff and pupils at affected schools, community bodies 
(the community council and community planning partnership), trade unions representative of 
staff at any affected schools, Bòrd na Gàidhlig, other users of any affected schools, and other 
education authorities, as the authority considers appropriate.  

Those to be consulted on proposals relating to schools (paragraphs 1 to 9) 

87. For the first 9 out of the 10 proposals (which cover all the proposals relating to schools) the 
first six categories of consultee are identical in every case.  The authority must consult – in 
respect of affected schools – the Parent Council (or Combined Parent Council), the parents of 
pupils, the pupils (who are mature enough to be consulted), the staff and the trade unions that 
represent those staff.  In addition the parents of children (the term “children” is used here instead 
of pupils because some may be of pre-school age) expected to be in attendance at any affected 
school within two years of the date of publication of the proposal paper are to be consulted.  In 
addition, the lists specify that the authority must consult any community council, or community 
planning partnership (established under the Local Government in Scotland Act 2003) in respect 
of those proposals listed in paragraphs 1 to 5 of schedule 1, which are those proposals where 
there may be a “community interest”.  The authority must also consult such other users of any 
affected school as the authority considers relevant, but only in cases of closure, establishment 
and relocation proposals (paragraphs 1, 2 and 3 of schedule 1).  Such persons may be adult users 
of the school’s educational facilities, community users of the buildings or users of the sports 
facilities both indoor and outdoor.  Finally, the authority must also consult such other education 
authorities as it considers relevant. 

Those to be consulted on a proposal to discontinue a further education centre (paragraph 10) 

88. Paragraph 10 of the schedule sets out a list of those who must be consulted on a proposal to 
discontinue a further education centre. As well as many of the categories already mentioned 
above – the pupils, parents, Parent Council, staff of any school whose pupils attend the centre, 
trade unions that represent those staff, the community council and community planning 
partnership – the authority in this case must also consult the centre’s staff and students, any 
employers of the students and finally also any other users of the centre which the authority 
considers relevant. 

471



This document relates to the Schools (Consultation) (Scotland) Bill as amended at Stage 2 (SP 
Bill 23A) 

 

 14

Gaelic and denominational consultees (paragraphs 11 & 12)  

89. Where a proposal affects the provision of Gaelic medium education, Bòrd na Gàidhlig must 
be consulted.  

90. Where a proposal affects a denominational school, the person duly authorised for the purpose 
by the relevant church or denominational body must be consulted. 

Meaning of expressions used in this schedule (paragraph 13) 

91. The term “community council” is defined by reference to the Local Government (Scotland) 
Act 1973 whilst “Parent Council” and “Combined Parent Council” are defined by reference to 
the Scottish Schools (Parental Involvement) Act 2006. 

Schedule 3 – Ancillary provision 

Modification of enactments (paragraphs 1 and 2) 

92. Paragraph 1(2) repeals sections 22A (Consultation on certain changes in educational matters) 
and 22B (Consent for certain changes in educational matters) of the 1980 Act.  Section 22A 
contains the power to prescribe proposals in respect of which education authorities are required 
to consult and the manner of those consultations.  Section 22B requires authorities to submit to 
the Scottish Ministers, for their consent, certain types of proposals concerning educational 
provision and such proposals cannot be implemented without Ministers’ consent. Section 22A 
and 22B provided the enabling powers to make the 1981 Regulations, which are revoked on the 
repeal of sections 22A and 22B.  Paragraph 1(1) makes amendments to section 22 
(discontinuance and moves of educational establishments) of the 1980 Act in consequence of the 
repeal of sections 22A and 22B and replaces references to those sections with references to the 
Bill.     

93. Paragraph 2 repeals section 143 of the Local Government etc. (Scotland) Act 1994 in 
consequence of the repeal of sections 22A and 22B of the 1980 Act.  

Transitional and transitory provision (for consultations which “straddle” the date of 
commencement) (paragraph 3) 

94. Paragraph 3 of schedule 3 provides for the transitional handling of consultations which are 
“ongoing” at the time of commencement of this Bill – i.e. consultations upon which authorities 
have embarked (under the 1981 Regulations and section 22A of the 1980 Act), but in respect of 
which no final decision (on whether or not to implement the proposal consulted on) has been 
taken by the authority by the time of the commencement date of this Bill. 

95. Sub-paragraphs (2) and (3) specify that the authority may not proceed further with the 
proposal, upon commencement of this Bill, unless the consultation which has been undertaken 
prior to, and straddling, the commencement date has consisted of or included the matters set out 
in sections 1 to 11 of the Bill.  Such a consultation can only proceed further, after the date of 
commencement of the Bill, if the authority has in effect conducted the consultations in 
accordance with the provisions in sections 1 to 11 of the Bill, as though they had been in force at 
the time.  If those requirements have been met, the consultation may proceed; if not, the 
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consultation process falls and the authority must recommence a new consultation in accordance 
with the procedures provided in this Bill. 

96. If the consultation is one that may proceed, and also relates to a closure proposal in respect of 
a rural school, sub-paragraph (4) additionally specifies that whatever consultation documents 
remain to be published after the commencement date of the Bill – in some cases the proposal 
paper and the consultation report and in other cases, where the consultations have progressed 
further, only the consultation report – must contain an explanation of the extent to which the 
authority has, up to that stage, taken account of the three “rural factors” which are set out in 
section 12(2) to (5) of the Bill.  When the consultations are concluded and the authority comes to 
take a decision on whether to implement the closure proposal, as respect a rural school, (it being 
a proposal that may proceed under the terms set out in sub-paragraphs (2) and (3)), then, at the 
time of taking its decision, the authority must have special regard to the three “rural factors” set 
out in section 12(3) of the Bill.  This is provided for by sub-paragraph (4)(b). 

97. Sub-paragraph (5) finally provides that all closure proposals, which proceed according to the 
terms of paragraph 3 of the schedule, will be subject to the new call-in procedures set out in 
sections 15 to 17 of the Bill – rather than to the requirements in schedule 2 to the 1981 
Regulations regarding referral to Ministers for consent. 

Transitional and transitory provision (for consultations which are completed prior to the date of 
commencement) (paragraph 4) 

98. Paragraph 4 of schedule 3 addresses the situation where consultations have been conducted 
and completed, under the 1981 Regulations and section 22A of the 1980 Act, and the authority 
has taken the final decision to implement the proposal prior to the date of commencement of this 
Bill.  In these circumstances the authority may proceed or continue to proceed to implement their 
decision (as set out in sub-paragraph (2)) except in the circumstances set out in sub-paragraphs 
(3) and (4).  

99. There are two such circumstances. Firstly where the authority modifies the proposal in a 
material way (sub-paragraph (3)).  And secondly where (under section 22B of the Education 
(Scotland) Act 1980) the proposal requires the consent of the Scottish Ministers (being a closure 
proposal or a change of site or of catchment area which requires to be referred to Ministers 
according to the distance or occupancy criteria set out in schedule 2 to the 1981 regulations), and 
that consent has not yet been given or has been refused (sub-paragraph (4)). If either of these two 
circumstances pertain, the authority may not proceed to implement their decision. 

Saving provision (paragraphs 5 & 6) 

100. Notwithstanding paragraph 1(2) (which repeals sections 22A and 22B of the 1980 Act), 
paragraph 5 of schedule 3 “saves” both these sections, and the 1981 Regulations, to the extent 
that they are required for the purposes of the transitional and transitory provisions in paragraphs 
3 and 4 of schedule 3. Sections 22A and 22B and the 1981 Regulations continue to operate, to 
the extent required, as they did immediately before the commencement of the Bill until all the 
transitional proposals and consultations have reached their conclusion.  This conclusion is either 
authorities reaching their final decisions (for non-referable proposals under section 22A) or 
Ministers having reached their decision on whether or not to grant consent in respect of any 
outstanding referrals (under section 22B and schedule 2 to the 1981 Regulations). 
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101. Paragraph 6 of schedule 3 defines “proceeding with the proposal” for the purposes of 
schedule 3 and makes full reference to the 1981 Regulations. 
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Schools (Consultation) (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 22 Schedules 1 to 3 
Long Title  

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 5 

Fiona Hyslop 
 

1 In section 5, page 3, line 17, after <of> insert— 

<(  ) an alleged omission of relevant information from a proposal paper,  

(  )> 

Fiona Hyslop 
 

2 In section 5, page 3, line 17, leave out <or> 

Fiona Hyslop 
 

3 In section 5, page 3, line 18, after <discovers> insert— 

<(  ) that relevant information has been omitted from a proposal paper, 

(  )>  

Fiona Hyslop 
 

4 In section 5, page 3, line 19, leave out first <the> and insert <a> 

Fiona Hyslop 
 

5 In section 5, page 3, line 20, leave out <ascertain> and insert <determine, as the case may be,> 

Fiona Hyslop 
 

6 In section 5, page 3, line 20, after <if> insert— 

<(  ) relevant information has (in its opinion) been omitted, 

(  )> 

Fiona Hyslop 
 

7 In section 5, page 3, line 22, leave out first <the> and insert <a> 
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Fiona Hyslop 
 

8 In section 5, page 3, line 28, at beginning insert <providing the omitted information or, as the 
case may be,> 

Fiona Hyslop 
 

9 In section 5, page 3, line 30, after <to> insert <the significance of the information provided or, as 
the case may be,> 

After section 6 

Margaret Smith 
 

13 After section 6, insert— 

<Duty to answer questions 

(1) The education authority must, as far as reasonably practicable, answer any question 
received in writing by the authority (from any person) in connection with the relevant 
proposal— 5 

(a) in writing, and 

(b) before the end of the consultation period (or as soon as reasonably practicable 
thereafter).>

Margaret Smith 
 

13A As an amendment to amendment 13, line 8, at end insert— 

<(2) As soon as reasonably practicable after the end of the consultation period the education 
authority must publish the answers to any questions answered under subsection (1). 

(3) The Scottish Ministers may issue guidance to education authorities about the publication 
of answers under subsection (2).> 

Section 10 

Fiona Hyslop 
 

10 In section 10, page 6, line 29, after <any> insert <omission from, or> 

Fiona Hyslop 
 

11 In section 10, page 6, line 31, after first <the> insert <omission or>  

Fiona Hyslop 
 

12 In section 10, page 6, line 33, after second <the> insert <omission or> 

 2
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Schools (Consultation) (Scotland) Bill 
 

Groupings of amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill. In this case, the information provided consists 
solely of the list of groupings (that is, the order in which amendments will be debated). The 
text of amendments set out in the order in which they will be debated is not attached on this 
occasion as the debating order is the same as the order in which the amendments appear in 
the Marshalled List. 

 
 

Groupings of amendments 
 

Note: The time limit indicated is set out in the timetabling motion to be considered by the 
Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on the 
group above the line must be concluded by the time indicated, although the amendments in 
that group may still be moved formally and disposed of later in the proceedings. 

Group 1: Provision of additional information during consultation period 
1, 2, 3, 4, 5, 6, 7, 8, 9, 13, 13A, 10, 11, 12 
 
 

Debate to end no later than 35 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 34  Session 3 

Meeting of the Parliament 

Thursday, 19 November 2009 

 

Note: (DT) signifies a decision taken at Decision Time. 

Schools (Consultation) (Scotland) Bill – Stage 3: The Bill was considered at 

Stage 3. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9, 

10, 11 and 12. 

Amendment 13 (and as a consequence amendment 13A) was not moved. 

Schools (Consultation) (Scotland) Bill: The Cabinet Secretary for Education and 

Lifelong Learning (Fiona Hyslop) moved S3M-5175—That the Parliament agrees 

that the Schools Consultation (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Schools (Consultation) 
(Scotland) Bill: Stage 3 

14:58 
The Presiding Officer (Alex Fergusson): The 

next item of business is stage 3 of the Schools 
(Consultation) (Scotland) Bill. In dealing with the 
amendments, members should have with them the 
bill as amended at stage 2, which is SP Bill 23A, 
the marshalled list, which is SP Bill 23A-ML, and 
the groupings, which I as Presiding Officer have 
agreed. The division bell will sound and 
proceedings will be suspended for five minutes for 
the first division this afternoon. All divisions 
thereafter will be 30 seconds. 

Section 5—Correction of the paper 

The Presiding Officer: Group 1 is on the 
provision of additional information during the 
consultation period. Amendment 1, in the name of 
Fiona Hyslop, is grouped with amendments 2 to 9, 
13, 13A and 10 to 12. 

The Cabinet Secretary for Education and 
Lifelong Learning (Fiona Hyslop): I will start by 
addressing amendments 1 to 12, which are in my 
name. At stage 2, I indicated to the Education, 
Lifelong Learning and Culture Committee that I 
was grateful that Margaret Smith had, through 
lodging an amendment, highlighted an aspect of 
the bill that could be improved. Although section 5 
will introduce an important new element—namely, 
a mechanism to challenge the accuracy of a 
proposal paper—it does not fully address a 
situation in which relevant information has been 
omitted from a paper. 

I am therefore pleased to speak to my 
amendments, which will insert relevant provisions 
in sections 5 and 10. They will ensure that the 
robust mechanism that will enable people to 
challenge the accuracy of information in the 
proposal paper will also apply to assertions that 
relevant information has been omitted from the 
paper. To address such claims, councils will have 
to apply the same process as for claims of 
inaccuracy. I hope that all members will support 
my amendments, which will serve to strengthen 
further the consultation process, and to create a 
means by which omissions from a council‟s 
proposal paper can be addressed. 

I turn to Margaret Smith‟s amendments. 
Although I said at stage 2 that I understood the 
concerns that lay behind similar amendments that 
were lodged then by Margaret Smith, I hope that I 
can reassure Ms Smith and others today that my 
amendments will address those concerns by 
securing the right of parents and others to 
challenge the omission of relevant information 
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from a proposal paper. That, combined with the 
mechanism that is already in the bill for addressing 
inaccuracies, should greatly improve the quality of 
the information that is provided at the start of any 
consultation. I highlight that the Scottish Schools 
(Parental Involvement) Act 2006 already places 
legal duties on councils to provide information to 
parents and parent councils, when it is reasonably 
requested. 

I have discussed with Margaret Smith other 
statutory consultees who do not have the same 
legislative rights. Those consultees include 
community councils, staff, pupils and unions, who 
will for the first time have a formal role in this new 
and more robust consultation process. I appreciate 
Margaret Smith‟s efforts to ensure that they will be 
well informed so that they can participate fully in 
the consultation. As she and I have discussed, 
statutory guidance will accompany the act; I 
propose that it will advise councils to answer all 
questions timeously where possible, but to do so 
specifically where the questions are raised by 
statutory consultees in recognition of their formal 
role. The guidance will also encourage councils to 
share more widely answers to questions that have 
universal interest—for example, through a 
frequently-asked-questions section of the council 
website. 

I remind members that a consultation report 
must address all representations, both oral and 
written, and that its publication will be followed by 
a three-week period in which further 
representations can be made to the council before 
it reaches its final decision. 

Finally, any closure proposals can be called in 
by ministers where there have been serious flaws 
in the process. Members will be aware that 
councils are concerned that amendment 13 would 
place on them an unnecessary and potentially 
disproportionate burden that could be used to 
bring a consultation to a near halt. I am therefore 
concerned that amendment 13 risks jeopardising 
the remarkable consensus that we have created 
around the bill. That consensus has been built on 
the principles of balance and proportionality, which 
we have strived towards at every stage. 
Amendment 13 appears to put those principles at 
risk. 

I have real concerns that amendment 13A would 
require all answers to questions to be published, 
regardless of how personal or sensitive their 
subject matter, and even against the wishes of the 
correspondent. I am sure that that is not what is 
intended, but it is what the amendment would 
oblige councils to do. I also note that the 
amendment would not require councils to take the 
published answers into account in any way. They 
would not be part of the consultation report, nor 
would there be a requirement for them to be 

provided to ministers in the case of a closure 
decision. 

Amendment 13A risks requiring councils to 
contravene data protection legislation by placing 
answers about personal or otherwise sensitive 
issues in the public domain, without any added 
benefit to the consultation process. For those 
reasons, I ask Margaret Smith not to move 
amendments 13 and 13A. 

I move amendment 1 and urge members to 
support it. 

Margaret Smith (Edinburgh West) (LD): As 
part of any school closure proposal, it is essential 
that education authorities ensure that parents, 
parent councils and others have access to 
information and get answers to their questions 
timeously and without recourse to freedom of 
information legislation. 

The Scottish rural schools network gave us a 
great deal of evidence on the matter at the 
Education, Lifelong Learning and Culture 
Committee, and cited the example of Eassie 
primary school, where it took 18 months for some 
information to come forth. MSPs across the 
chamber raised issues about access to 
information during the stage 1 debate. 

It is clear that the Convention of Scottish Local 
Authorities and others are concerned that my 
amendments would leave them open to what we 
might call malicious requests for information. 
However, I made it clear at stage 2 that I was 
talking about reasonable requests: it would not be 
reasonable for a local authority to have to 
respond, for example, to a letter containing 45 
questions if it arrived the day before a consultation 
period was due to conclude. Such issues might be 
covered in guidance. 

The initial consultation period following the 
publication of a proposal paper for a school 
closure seems to be crucial. At stage 2, and in 
subsequent discussions with the Government, I 
highlighted a couple of important issues: 
circumstances in which major relevant issues are 
omitted and circumstances in which parents and 
communities are not given the information that 
they need in time to respond properly to a closure 
proposal that affects their local school. 

We have previously welcomed the provisions of 
section 5, which deals with inaccuracies in a 
proposal paper and how they might be challenged, 
acknowledged and dealt with in the process. I very 
much welcome the Government‟s amendments, 
which will extend the provisions to include 
omissions from the proposal paper, which will 
enhance the bill. 

It is essential and reasonable that councils 
answer questions that they receive from parents, 
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parent councils, community councils and others in 
good time, so that those answers can be taken 
into account in the responses that individuals and 
organisations submit to the consultation. 

The Cabinet Secretary for Education and 
Lifelong Learning has rightly said that local 
authorities are obliged by sections 11(1) and 12(1) 
of the Scottish Schools (Parental Involvement) Act 
2006 to give information to parents and parent 
councils when it is reasonably requested of them. 
However, the evidence that we took at the 
Education, Lifelong Learning and Culture 
Committee made it clear that, despite that act‟s 
being in force, that is not happening in all cases. 
We know that some authorities are not answering 
requests from parents and parent councils, even 
though they are meant to do so under the law. 

It is also clear that, as well as parents and 
parent councils, others might reasonably request 
information, such as the statutory consultees 
under the bill—staff, pupils, community councils, 
other relevant councils, other users of the school 
and trade unions—who are not covered by the 
2006 act. It is perfectly reasonable that they 
should receive answers to their questions in good 
time so that they can feed them into their 
responses to a consultation. I very much welcome 
the cabinet secretary‟s recognition of that, and the 
positive dialogue on those issues that I have had 
with her and her civil servants since stage 2. The 
assurances that she has given us today will 
reassure staff and unions, who are seeking the 
best solutions when it comes to closures and other 
serious proposals for schools. 

I acknowledge some of the concerns about 
amendment 13A, through which I was attempting 
to find a way in which written responses on 
general topics might be spread more widely, which 
might enhance a community‟s understanding, in 
the same way that people who attend public 
meetings hear the answers to everybody else‟s 
questions. 

I welcome the cabinet secretary‟s amendments 
and her assurance that the giving of information to 
statutory consultees, parents and parent councils 
will be covered in statutory guidance under the 
act, which will enhance the act and consultations 
that take place throughout Scotland on school 
closures and other important issues that affect our 
schools. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): On amendments 13 and 13A, I have 
listened carefully to the comments that Margaret 
Smith has made at stage 2 and today. I thank her 
for raising the important question of how we 
maximise the transparency of the information 
process, which is a crucial component of the bill. 

Too often, bad decisions have been made 
regarding the future of schools on account of 
information‟s having not been made available to all 
parties or because the information was 
inaccurate—a point that was made forcefully in the 
evidence that was presented to the committee, 
particularly by the Scottish rural schools network. 
All members of the committee and the cabinet 
secretary were persuaded of the need to do 
something about that situation: rightly so, or the 
bill would have been found wanting. I am grateful 
to the cabinet secretary for listening to the 
concerns and for lodging several amendments at 
stage 3 to address them. 

However, Margaret Smith has made the case at 
stage 3 that her real concern is with respect to the 
amount of time that is available to parents to 
assimilate information at the start of the decision-
making process, rather than later. She feels that 
local authorities are sometimes in an overly 
powerful position at the beginning of a process, 
given that they effectively have a head start over 
the other stakeholders, especially parents, and 
therefore could be in a position to manipulate the 
process to their advantage. That was an important 
point to consider, and I have taken a great deal of 
time to do so. Having examined the existing 
legislation, and given the guarantees that the 
cabinet secretary has provided, I am satisfied that 
Margaret Smith‟s concerns can be addressed 
without recourse to additional amendments. That 
is why we will not support amendments 13 and 
13A, although I record my thanks to Margaret 
Smith for starting this important debate. 

Ken Macintosh (Eastwood) (Lab): On behalf of 
my Labour colleagues, I echo the sympathy for the 
intent behind Margaret Smith‟s amendments. It is 
not remotely unreasonable to expect local 
authorities to answer all the questions from 
worried parents and others whom a closure 
proposal affects. The question is whether a legal 
duty or obligation on local authorities to answer 
such questions is needed. 

The bill will give parents more rights and a 
clearer expectation of the process that will be 
involved in a potential school closure. However, in 
the end, any such process depends on good will 
and openness from both sides. We should not 
necessarily predicate our amendments on the 
behaviour in the worst examples of school closure 
programmes of local authorities. I will draw a 
comparison with parliamentary questions: 
ministers always reply to them but, no matter how 
reasonable the question, whether the ministerial 
response will address it varies. Likewise, some 
back benchers take advantage of the system to tie 
up public servants for hours—if not days—in 
answering dozens, if not hundreds, of questions. 
Given that emotions run high in relation to school 
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closure programmes, it is easy to imagine a similar 
use or abuse of legal rights. 

I am pleased that the cabinet secretary lodged 
her amendments in response to concerns that 
Margaret Smith raised and which Education, 
Lifelong Learning and Culture Committee 
members echoed. I welcome the further 
reassurances to Margaret Smith from the cabinet 
secretary today. We should support the 
Government‟s amendments. I urge Margaret 
Smith not to move her amendments. 

Fiona Hyslop: The debate has been useful. I 
emphasise that we are debating the issue 
because Margaret Smith raised at stage 2 
concerns to which the committee was 
sympathetic. All the Government amendments are 
intended to address her concerns about omissions 
from proposal papers. 

The thrust of the bill is to achieve openness and 
transparency. It emphasises the incentive for 
councils to put as much information as possible up 
front and to share that with all consultees at the 
beginning, in order to prevent questions from 
being asked later in the process because of 
omissions and inaccuracies. That is Margaret 
Smith‟s concern. The whole bill should help to 
address that, but the debate has highlighted the 
added importance of councils‟ providing as much 
information as possible up front, to prevent people 
from having to ask additional questions late in the 
process. However, if additional questions must be 
asked, we have said that the Scottish Schools 
(Parental Involvement) Act 2006 makes provision 
in relation to parents and parent councils and that 
guidance will cover all statutory consultees. That 
should help the process and improve the bill‟s 
operation overall. 

Amendment 1 agreed to. 

Amendments 2 to 9 moved—[Fiona Hyslop]—
and agreed to. 

After section 6 

Amendment 13 not moved. 

The Presiding Officer: Amendment 13A, in the 
name of Margaret Smith—[Interruption.] I 
apologise. Amendment 13A has fallen. It is a long 
time since we have had stage 3 proceedings. 

Section 10—Content of the report 

Amendments 10 to 12 moved—[Fiona Hyslop]—
and agreed to. 

The Presiding Officer: I clarify that I realise that 
stage 3 proceedings took place yesterday, but I 
was not in the chair. 

That concludes consideration of amendments. 

Schools (Consultation) 
(Scotland) Bill 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
5175, in the name of Fiona Hyslop, on the Schools 
(Consultation) (Scotland) Bill. I invite members 
who wish to speak to press their request-to-speak 
buttons and I ask them perhaps to speak for a little 
longer than they had originally prepared for. 

I call Fiona Hyslop to speak to and move the 
motion. She should take definitely no less than 
eight minutes. 

15:14 
The Cabinet Secretary for Education and 

Lifelong Learning (Fiona Hyslop): It might be a 
long time since you dealt with stage 3 
proceedings, Presiding Officer, but the bill has 
been a long time coming for many of us. 

I record the Government‟s thanks to all those 
who have contributed to the bill‟s development and 
its journey through Parliament. I start by thanking 
the Education, Lifelong Learning and Culture 
Committee‟s convener and members for their 
constructive approach and valuable input at each 
stage, and the Finance Committee and the 
Subordinate Legislation Committee for their 
scrutiny. I also thank the committee clerks, who 
have assisted my officials as the bill has 
progressed. 

The bill did not begin life only when it was 
introduced to Parliament earlier this year. It has 
evolved through the work of many people over the 
past decade. Cathy Peattie played an important 
role 10 years ago through her report for the then 
Education, Culture and Sport Committee. 
Professor Neil Kay was also involved in that work. 

My interest in the issue was shaped by my 
experience of school closure consultations in 
Midlothian in 2004—I lodged a motion on a 
presumption against closure of rural schools in 
March that year. More recently, Murdo Fraser 
contributed to the process through his extremely 
full consultation and proposals for legislation. 
Sandy Longmuir, the Scottish rural schools 
network and their colleagues have, of course, also 
played a key part. I thank them all for their efforts 
before the introduction of the bill and as it has 
passed through Parliament. 

I thank the Convention of Scottish Local 
Authorities and the Association of Directors of 
Education in Scotland for their assistance in 
developing the bill and, specifically, for their 
assistance in identifying costs for the financial 
memorandum. My thanks also go to Her Majesty‟s 
Inspectorate of Education, which provided 
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invaluable assistance to my officials and to the 
committee. In addition, I thank those who 
responded to the Government consultation and 
those who gave written or oral evidence to the 
committee. I have been extremely gratified by the 
degree of consensus around the bill and its aims 
at every stage. 

The bill has been a model of good practice for 
the way in which people with strong interests and 
equally strong, often polarised, views have been 
able to put aside their differences and come 
together to create legislation of which we can all 
be justifiably proud. Everyone in Parliament takes 
legislation seriously and rightly so. When we 
change the statute book, we do so because we 
believe that we are improving the law for the 
people of Scotland. The Schools (Consultation) 
(Scotland) Bill is no exception. School closures, 
catchment changes and even changes of site can 
generate much emotion in local communities, and 
the bill aims to make that process as open, 
transparent and fair as possible. 

I have always acknowledged that good practice 
exists in many councils, but we are all aware of 
examples in which communities have not been 
properly consulted, which has resulted in much 
angst for pupils, parents, staff and the wider local 
community. 

In drafting the bill, we sought to increase local 
participation, to create a genuine dialogue 
between councils and their communities, and to 
foster a greater sense of trust between councils 
and local people. Closure of a school is rarely a 
popular option, even though it is sometimes the 
right thing to do, but if people feel that they are 
given the full facts at the start, that they have the 
opportunity to make known their views and, most 
important, that the council will listen to those local 
views and respond to them, they are much more 
likely to accept any decision. 

The safeguard of the ministerial call-in should 
give people confidence that if a council does not 
fully engage in an open and genuine consultation 
on a school closure proposal, ministers can call in 
the decision. If there have been serious flaws in 
the process, or important information has not been 
taken into account, ministers will be able to refuse 
consent for closure of the school. 

I turn to what was described at stage 2 as the 
genesis of the bill—the desire to protect rural 
schools. At the start of the bill process, not 
everyone agreed on the need to offer specific 
safeguards to rural schools, even though there 
was widespread agreement that rural schools play 
a significant role in sustaining many rural 
communities. Members expressed the view that 
urban communities can also be deeply affected by 
closure. I do not dispute that, so the processes 
that I have described will put in place a rigorous 

framework for all consultations, whether they are 
in rural or urban areas. 

I took issue with the argument that the 
application of the rural factors to all schools would 
benefit urban schools without having a disbenefit 
for rural schools. Instead, I made the case that 
rural communities face harsh realities associated 
with the loss of local services, which can 
undermine the future sustainability of those 
communities. The threat of the loss of a village 
post office, shop or pub already hangs over many 
communities, and the threat of losing the village 
school, which is often the sole community asset or 
public building, can be the final straw. This 
Government wanted to send a message to such 
communities that we intend to protect them, their 
schools and their long-term viability, so I was 
extremely glad that the Education, Lifelong 
Learning and Culture Committee supported us in 
sending that message at stage 2. Today, I will be 
proud of this Parliament if it joins the Government 
in sending out the message that we value and will 
protect our rural schools and communities. 

Parliament and its committees often engage in 
consultations, and often make decisions on the 
basis of the response to those consultations. As 
the Presiding Officer knows, many people look to 
the Parliament to demonstrate best practice on 
involvement, consultation and responsiveness. 
Indeed, we see our Public Petitions Committee as 
a highlight and an example to others of how they 
might conduct their business. I hope that the bill 
that we are considering today sends out the 
message that best practice is about being open 
and transparent and respecting the people whom 
we consult. 

One provision in the bill that I would not 
underestimate is the requirement on councils to 
evidence their responses to issues that have been 
raised. For too long, consultations have for many 
people been just about sharing information about 
decisions that they already want to take. If we can 
do one thing in the bill, we can send out a 
message that, in the new democracy that is 
Scotland, the ability for people to engage, 
participate and have their views heard and 
listened to is important, whether it be at 
Parliament, Government or council level. 

The bill has its genesis, in part, in people‟s 
engagement with members of the Parliament—for 
example, through a petition. Many people have 
been touched by the content of the bill—many 
members have had to deal with school closures in 
their constituencies. We can take pride in the fact 
that today we are giving evidence of Parliament‟s 
ability to respond to big issues that affect 
communities, and of individuals‟ ability to shape 
legislation. The bill is an example of what the 
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Parliament can achieve if we work together. I hope 
that all members will support it. 

I move, 
That the Parliament agrees that the Schools Consultation 

(Scotland) Bill be passed. 

15:21 
Ken Macintosh (Eastwood) (Lab): There are 

few situations in which a school closure is 
welcomed by the local community. No matter how 
well intentioned or well drafted the bill is, nothing 
can compensate for that loss. However, the 
agreement that we have reached on the bill 
provides us with the opportunity to change our 
attitude and approach to these difficult decisions. 
There is no panacea for the upset and anger that 
is caused when a school is considered for closure, 
but we have created the circumstances in which 
the best practice that is currently followed by some 
local authorities can be followed by all. 

As members know, the bill creates a new 
consultation procedure. It identifies the special 
importance of the local school to small and rural 
communities and introduces a new set of criteria 
for decisions requiring ministerial consent. My 
main worry about the new consultation process is 
that, although debate and discussion on school 
closure proposals are framed in terms of 
educational benefit, underpinning every decision is 
a concern about cost benefit. For example, we 
know from the evidence that we have taken that 
high-achieving schools are as likely as—in some 
cases, more likely than—those that are not serving 
their pupils well to be identified for closure. It is 
right that we should promote the educational 
benefit of a school as the key factor to be taken 
into account when its future is considered. 
However, if the motivation or driving force behind 
a proposal is to save money, that issue must be 
confronted. 

The Education, Lifelong Learning and Culture 
Committee flagged up the importance that we 
attach to producing an accurate cost benefit 
analysis to accompany any public consultation. It 
is clear that in some situations the supposed 
savings from closing a school are illusory, at best. 
Costs may simply be shifted from one budget to 
another—from building maintenance to transport, 
for example. Although it is difficult for parents and 
local authorities to reach agreement on the 
potential savings from closing a school, we do 
those parents and local authorities a disservice if 
we ignore the subject or pretend that it is not a 
crucial factor. I hope that the guidance that will be 
produced following the passage of the bill will 
attach similar importance to being up front about 
costs and budgetary pressures. 

Many of the potentially contentious issues that 
were raised by the bill were addressed either at 
consultation stage or as the bill moved through 
committee, but there remain a number of concerns 
that the minister needs to address through further 
guidance or, at the very least, by keeping a 
watchful eye as the act is implemented. The 
question of ministerial call-in and what constitutes 
“a material consideration” is one such issue. It is 
interesting, given the much-vaunted concordat, 
that an SNP Government has changed the criteria 
for ministerial intervention in school closures. 
Whereas previously decisions on proposed school 
closures were referred to ministers solely on 
procedural grounds, now they can be called in 
when the Government believes that a local 
authority has failed to take proper account of “a 
material consideration”. 

I ask the minister to clarify two questions relating 
to ministerial consent or call-in. First, the minister 
will be aware of the controversial proposals that 
are currently under consideration in East 
Renfrewshire and parts of Glasgow to rezone the 
catchment area for St Ninian‟s high school. 
Because the pupil roll is currently running at more 
than 80 per cent of the school‟s capacity, the 
proposals will automatically be referred to the 
Scottish Government for ministerial consent, in 
accordance with the existing law and regulations. 
Many parents believe that the final decision on St 
Ninian‟s will therefore be for the minister. My 
understanding of the matter, which I believe was 
confirmed by Government officials attending the 
Education, Lifelong Learning and Culture 
Committee, is that the decision is still the 
responsibility of the local authority and cannot be 
retaken by ministers. Rather, ministers will either 
approve or disapprove the decision. It depends, 
principally, on whether the local authority has 
followed the correct procedures in reaching its 
conclusion. Can the minister confirm whether that 
is also her understanding of the Scottish 
Government‟s current role? Will the passage of 
the bill into law later today affect the referral 
process for St Ninian‟s? In other words, with the 
local consultation process on St Ninian‟s under 
way and due to finish later this month, with a 
decision expected not long after that, will the 
process for ministerial consent be conducted 
under the existing regime, with automatic referral, 
or under the new one, with ministerial call-in? 

Fiona Hyslop: That is an important point to 
raise; indeed, it is important for the bill that we are 
passing to set out the transitions between the 
previous system and the new system. 

I understand that East Renfrewshire Council will 
make a decision on its proposal, which is currently 
being consulted on, on 21 January 2010. Under 
the current regulations, it will be for the council to 
determine whether a decision needs to be referred 
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to ministers for consent under the prescribed 
criteria. I understand that the case is likely to be 
referred to ministers, as the school in question is 
currently running at over 80 per cent of its 
capacity. I repeat: it will be for the local council to 
determine whether or not that is the case. 

Ken Macintosh: Thank you—that clarifies 
matters. 

I have raised the subject of Gaelic-medium 
education throughout the passage of the bill. I will 
mention it one last time. I am genuinely 
disappointed that the Scottish Government did not 
take advantage of this legislative opportunity to 
make good on its manifesto promise. To remind 
colleagues, that promise was to 
“guarantee in law the right to a Gaelic medium education … 
where reasonable demand exists”. 

Dozens of the people who responded to the 
Government‟s consultation on the bill suggested 
that we address that matter here and now. It is 
difficult to think of a better legislative vehicle for 
expressing parental demand than a bill that deals 
with school consultations. 

The cabinet secretary has suggested that the 
manifesto promise still holds good, but I am 
anxious that, despite my repeated questioning, 
neither she nor her colleague, the Minister for 
Culture, External Affairs and the Constitution, who 
has responsibility for Gaelic, has been able to say 
precisely how or when a suitable bill will be 
introduced. I do not wish to be accused of flogging 
the dead horse that is the SNP manifesto—I am 
ever the optimist—but, given the importance of 
Gaelic-medium education to the survival of the 
language, I would very much welcome any 
reassurance, and details to back up that 
reassurance, from the cabinet secretary. 

As the cabinet secretary did in her opening 
speech, I thank everyone involved in bringing the 
bill to Parliament. However, as I also have to wind 
up the debate for the Labour Party, I will keep 
these thanks until the end. 

15:28 
Murdo Fraser (Mid Scotland and Fife) (Con): I 

am delighted to support the Schools (Consultation) 
(Scotland) Bill at stage 3 and, if I am not being too 
presumptuous, to welcome its passing later this 
afternoon. 

There is an old saying that success has many 
parents, and the bill certainly falls into that 
category. At the last Scottish elections, the 
Conservatives had a manifesto commitment to 
bring in a legal protection for rural schools. In 
pursuance of that, I lodged a proposal for a 
member‟s bill on the subject earlier in the session. 
The Scottish Government had a similar view, 

which meant that my proposed member‟s bill was 
knocked out. We are pleased to support the bill 
that is before us in its place. 

I pay tribute to the non-Executive bills unit for all 
its work with me in connection with my bill 
proposal. In relation to the bill that is before us, I 
record my personal thanks to the bill team, whom I 
found to be extremely helpful. They were always 
prepared to engage in discussions throughout the 
process. 

I attended a number of meetings of the 
Education, Lifelong Learning and Culture 
Committee during the passage of the bill, and I 
thank the convener and other members of the 
committee, as well as the committee clerks, for 
their forbearance in allowing me to attend the 
evidence sessions and to put questions to 
witnesses. 

Finally, but perhaps most important, I thank the 
cabinet secretary for the consensual and co-
operative manner in which she has handled the 
bill. She knows that it is rare for her work to be 
praised in the Parliament by Opposition education 
spokesmen, but on this occasion at least I put on 
record our appreciation for her approach to the bill 
and the manner in which she has pursued it. Who 
knows how long it will be before I say those words 
again? 

The genesis of the bill was in the excellent work 
of the Scottish rural schools network. I am sure 
that few members have not encountered that 
highly energetic organisation, which is ably led by 
Sandy Longmuir. He and his colleagues have 
lobbied extensively on the issue for years and 
have built up a huge reservoir of knowledge about 
the finances and sustainability of rural schools 
from their many years of experience of fighting 
rural school closures throughout Scotland. I know 
that there are directors of education throughout 
the country who tremble at the knees when Sandy 
Longmuir‟s name is mentioned. It is instructive to 
note that among the parents who pursue the issue 
in their spare time there seems to be a greater 
degree of knowledge of the finances of education 
than there is among directors of finance in some of 
our local authorities. There is a lesson for COSLA 
in that regard. 

It was the proposed closure of Arbirlot primary 
school, near Arbroath, that led Sandy Longmuir 
and his colleagues to take an interest in the 
process. It was fortunate that Arbirlot school was 
saved, but too many rural schools in Scotland 
have closed in recent years. 

The arguments against rural school closure 
were rehearsed in evidence to the committee and 
during the stage 1 debate—I am sorry that I 
missed that debate, but I was otherwise engaged 
in ensuring that there would be a next generation 
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of Scotland‟s schoolchildren. I do not intend to 
repeat all the arguments, but there is clear 
evidence that children who are educated in small 
rural schools often have better educational and 
social outcomes than do children who are 
educated in much larger schools. Such 
advantages are more marked among people who 
come from less-privileged backgrounds. Much of 
that evidence goes against received wisdom, 
which wrongly suggests that children who attend 
very small schools lack the social interaction skills 
that are required in later life. 

As we have heard, the debate about rural 
schools is not just about educational attainment. 
Rural schools are often at the heart of the 
community. In rural Scotland in recent years we 
have witnessed the closure of shops, filling 
stations, post offices, pubs and churches. In many 
rural communities the school is the only remaining 
public building and is often the focus of community 
life, because its buildings are used out of school 
hours for a variety of community purposes. If the 
school closes, the heart of the community goes 
with it. Families with small children are reluctant to 
move to the area and families who are already 
there are tempted to move out. The community 
slowly dies. I have seen that happen too often, 
which is why I have such a strong belief in 
maintaining rural schools. 

The bill will not stop the closure of all rural 
schools in Scotland. There will be occasions on 
which closure is justified. However, it will put in 
place safeguards that will ensure that the voices of 
parents and other people in the community are 
properly heard, so that, in the future, closures will 
not happen on some of the spurious grounds that 
have been used in the past. 

This is a good day for Scottish education and for 
rural Scotland. The Parliament will legislate to 
introduce a protection for rural schools that will 
benefit pupils and parents in Scotland‟s 
countryside and strengthen our rural communities. 
I am proud to have played a part in making that 
happen. Today demonstrates the strength of the 
Scottish Parliament in allowing different parties to 
work together in pursuit of a common goal. I pay 
tribute again to the work of the Scottish rural 
schools network, without whose vigorous lobbying 
I am sure that none of that would have happened. 

15:34 
Margaret Smith (Edinburgh West) (LD): Murdo 

Fraser was right to say that there are many people 
to thank and that the bill has many parents—that 
is one of the few times that he has not espoused 
the centrality of the nuclear family. I thank the 
people who gave evidence to the committee, in 
particular Sandy Longmuir and his colleagues 
from the Scottish rural schools network. Today is a 

victory for them. I also thank the people who 
provided interesting and thought-provoking 
evidence on the importance of small schools, 
particularly rural schools. The Parliament and 
communities throughout Scotland will make use of 
that engaging evidence, not just in the context of 
the bill but in the months and years to come. In 
addition, I thank the committee clerk, as well as 
the cabinet secretary and her civil servants. I 
appreciate the way in which the cabinet secretary 
took forward the legislation. 

Like many colleagues, I have experienced the 
concerns that parents, parent councils and 
communities experience when faced with a 
possible school closure. Such proposals are 
always controversial and emotive, because 
schools are not just about our children‟s 
education; they are about our children‟s 
friendships and daily lives and the lives and 
facilities of communities. Across Scotland, local 
authorities of various complexions have wrestled 
and are wrestling with the issue. There are a 
number of reasons why a council might decide to 
shut a school. Often, financial considerations are 
high on the agenda, in the face of tough budget 
settlements in a recession and reductions in pupil 
numbers that come with falls in population. We 
have also found that parental choice can lead to 
schools finding themselves in the closure danger 
zone because people have voted with their feet 
and taken their children to other schools. 

However, although I am happy to acknowledge 
the real constraints upon local authorities, I am 
also keen that the parents, pupils and others in the 
wider community who are affected by school 
closures or other significant changes are 
consulted properly and effectively and that their 
concerns are listened to. The cabinet secretary is 
absolutely right to say that, if councils fully engage 
with people and truly listen to concerns before 
making a decision, the decision is more likely to be 
accepted by the community. 

Given the range of reasons why a school might 
face closure, it would be unrealistic to say that no 
school in Scotland should ever face closure. What 
we can say, however, is that no school should 
ever face closure without a detailed explanation 
from the authority of the benefits of closure to the 
education of local children; no school should ever 
face closure without consideration of the impacts 
on not only those children who are directly 
affected but those in the surrounding schools, the 
local community and the wider authority area; and 
no school should ever face closure without the 
views of its pupils, parents and prospective 
parents being heard. 

From the evidence that the committee received, 
it is clear that while some councils are 
demonstrating the sort of best practice that the bill 
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embodies, others are not. That is why I welcome 
the bill and why I lodged a series of probing 
amendments at stages 2 and 3 in an attempt to 
make a good bill better.  

Although every school has a particular place at 
the heart of its community, that is particularly true 
of rural schools. We support the bill‟s provisions 
that will ensure that, in situations involving rural 
schools, regard should be taken of the transport 
implications, the community impact and the 
alternative provision for pupils. Where I differ from 
the cabinet secretary is in my belief that those 
considerations should be taken into account in 
every school closure, whether the school is rural 
or urban. Suggesting that that should be the case 
does not diminish the importance of those issues 
to rural schools. That view was shared by a 
number of local authorities, including Glasgow and 
Aberdeenshire, as well as by the Educational 
Institute of Scotland, the Association of Scottish 
Community Councils and the Scottish rural 
schools network. Unfortunately, it was not 
particularly shared by my colleagues on the 
Education, Lifelong Learning and Culture 
Committee. We are reassured, however, that 
taking into account those extra factors will result in 
more robust procedures being in place prior to any 
rural school being closed in the future, which is to 
be welcomed.  

As I outlined earlier, it is essential that councils 
answer questions from parents, parent councils 
and the wider community in good time so that the 
answers can be taken into account in the 
responses that those individuals and organisations 
submit to the consultations. I believe that that will 
lead to more effective contributions being made. I 
also believe that, in some cases, communities 
might make suggestions that lead to schools being 
saved and arrangements being improved.  

I therefore welcome the cabinet secretary‟s 
response to my amendments today and at stage 
2. Although local authorities are obliged by the 
Scottish Schools (Parental Involvement) Act 2006 
to give information to parents and parent councils 
when it is reasonably requested from them, we 
know that that does not always happen. The 
commitment to ensuring that that is covered in the 
statutory guidance on the legislation and that 
education authorities know that question from 
consultees such as pupils, community councils 
and staff should be answered timeously is a 
welcome addition to the bill and should improve 
matters on the ground. I hope that, as a result of 
my endeavours and the support that has been 
given by colleagues, information will be readily 
available and, crucially, that answers will be given 
early enough in the process to ensure that 
people‟s contributions are truly informed.  

There are a number of welcome provisions in 
the bill that I have no doubt will make 
consultations more effective. I am sure that we all 
welcome the educational benefits statements, 
although it is clear that their exact content will 
need to be fleshed out in guidance to councils. 
Those statements will be useful additions that will 
sit alongside proposal papers.  

Given that it was a provision in our 2007 
manifesto, we also welcome the role for Her 
Majesty‟s Inspectorate of Education in considering 
the educational aspects of closure proposals 
within the period of the consultation. That is better 
than the present arrangements, under which the 
inspectorate might be called in by the minister at a 
later date. The new measure will be particularly 
helpful when it has been some time since the 
school has had an inspection. I believe that 
HMIE‟s involvement will increase parents‟ 
confidence in the system. 

The bill will replace the existing system of 
ministerial call-in. There was a range of views on 
that, but we are content with the provision that 
gives ministers the power to call in a proposal 
when there have been failures in the consultation 
and decision-making process. However, we still 
believe that the Government will have to make it 
quite clear to councils what is meant by failing 
“to take … account of a material consideration relevant to 
its decision”. 

We welcome, too, the extension of the time limit 
on consultations, particularly the three-week 
period following the publication of the final 
consultation report. That seems to us to give 
parents, councillors and others a reasonable 
period in which to consider the report, and it will 
allow people to make representations to elected 
representatives prior to their making their decision. 

As someone who has recent experience of a 
proposed school closure in my constituency, I 
know that school closures are never easy for local 
authorities, pupils, parents or the communities 
involved. However, the bill represents a real 
improvement in how matters will be considered in 
the future. I hope that the cross-party support for 
the bill—and, I hope, its passing today—will send 
a clear message to Scotland‟s school communities 
that we are determined to improve consultations 
on school closures. Let it also send a clear 
message to each and every education authority 
that the best practice that has been followed by 
some must now be delivered by all. 

The Deputy Presiding Officer (Trish 
Godman): We move to the open debate. 

15:41 
Christina McKelvie (Central Scotland) (SNP): 

The passing of the bill will mark a major milestone 
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in the development of Scottish education. It will be 
a welcome step for many communities that have 
been or will be affected by proposed changes to 
their local school estate and other changes to the 
schooling in their areas. The bill will not introduce 
a raft of new measures, but it will enshrine the 
best practices of our education authorities. 

Introducing a legislative presumption against 
rural school closures was a 2007 Scottish National 
Party manifesto commitment. That has evolved 
through consultation and exploration of the issue 
into a generalised strengthening of consultation 
procedures across both rural and urban schools. 
The bill introduces provisions that are stronger 
than a simple presumption against the closure of 
rural schools—the consideration that is given to 
rural schools will have to be much wider than that 
which is given to urban schools in recognition of 
the very particular role that schools and school 
buildings play in rural communities. That is a 
victory for the Scottish rural schools network more 
than anyone else, and I congratulate it on getting 
there, although I am sure that the bill does not 
mean that its troubles are over, and that it will 
continue to campaign for the interests of rural 
schools and to remind politicians from all parties 
and across the country of the importance of rural 
schools. We should all heed that memento mori. 

When the bill becomes an act—I realise that I 
am presuming a vote in favour; I always like to 
look at the positive, as I am a glass-half-full girl— 

Murdo Fraser: That is why you are in the SNP. 

Christina McKelvie: Watch it! 

The act will change the emphasis of 
consultations. An education authority that 
proposes a closure will be required to show the 
educational benefits of its proposals and how the 
changed landscape will satisfy the educational 
needs of those whom the authority serves. The 
changes that the bill will bring about include 
expanding the list of people and organisations that 
are to be consulted when a school closure is 
proposed to include pupils, staff, staff unions, 
community councils and Bòrd na Gàidhlig, where 
Gaelic-medium education is affected. Also 
particularly welcome is the extension of the 
consultation timescale to at least six weeks, which 
will include at least 30 term-time days. The bill will 
also require education authorities to publish an 
educational benefits statement that sets out, as 
the basis of their case, specifically how the 
changes will improve education overall. The bill 
will also require HMIE to consider the educational 
aspects of every school closure proposal and all 
other relevant proposals. 

The bill will introduce a requirement on 
education authorities to take account of allegations 
of inaccuracies. We debated that openly in 

committee. Education authorities will have to 
respond by correcting matters or taking 
appropriate proportionate action when needed. 
The bill will also require education authorities to 
publish a consultation report at the end of the 
consultation period and will prevent education 
authorities taking their final decision until three 
weeks after the consultation report has been 
published. 

A crucial safeguard is to be established: the 
process of automatic referral to ministers is to be 
replaced with a call-in facility, similar to the one in 
the planning process. The call-in process will 
reassure those who are affected by a school 
closure proposal that a safeguard exists in the rare 
circumstances where it appears that the statutory 
duties in the bill have not been properly fulfilled. 
The educational aspects will also require to be 
demonstrated to HMIE, which I presume will lead 
to the educational aspects becoming pre-eminent 
in any education authority proposals. 

Educational aspects will become more and more 
important as public spending is slashed by the 
Chancellor of the Exchequer in London and we 
have less and less room for manoeuvre in the 
Scottish budget. Councils will face financial 
constraints like every other public body will, and 
although they will continue to want to improve 
education in their areas, as they have always 
done, I have no doubt that the pressure to find 
savings will be intense and that there will be a 
temptation here and there to look at closing 
schools for financial rather than educational 
reasons. 

I believe that the people who stand for election 
to councils, including those who are successful, do 
so with the intention of improving services, and 
that none of them stands with a secret desire to 
close schools. Equally, I am sure that no councillor 
is elected with an ambition to find large savings 
from their municipal budgets. I am sure, too, that 
the discipline of preparing the educational 
arguments for HMIE will help our councillors to 
crystallise their thoughts on education provision in 
the areas for which they are responsible. That 
discipline will help them to improve on the already 
excellent work that they do. 

The bill will certainly not centralise decisions on 
the school estate. Our local authorities are 
responsible for the delivery of school education 
and they should be trusted to get on with it within 
the framework that is laid down by Government. It 
will still be for local authorities to determine 
education provision, working in partnership with 
the Government. The Scottish Government might 
lay the framework and provide the finances, but it 
is the local authorities that have to deliver. It is 
because the Government works in partnership 
with local authorities that COSLA felt able to say: 
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“COSLA is completely supportive of this legislation. It has 
been carefully developed in a collaborative way which we 
believe has produced a balanced and considered bill.” 

The supreme example of that, of course, is the 
historic concordat and the outcome agreements. 
That is why we now have the smallest ever 
classes in Scotland, that is how we are delivering 
for Scotland‟s pupils and that is how we are going 
to keep delivering for them. 

I am proud to be a member of the Education, 
Lifelong Learning and Culture Committee, which 
worked closely on taking the bill through all its 
stages and supported its evolution into the 
constructive and positive bill that we have in front 
of us today. I echo my colleagues in congratulating 
and thanking the clerks, the SPICe researchers 
and everybody who came to the committee to give 
evidence. They all deserve our thanks for their 
help in developing the bill. 

The bill will enshrine in law the best practices of 
local authorities. It will smooth out the differences 
between education authorities and give parents, 
teachers, trade unions and, most important, pupils 
a benchmark against which to measure the 
actions of their councils. It is a good piece of 
legislation and I am delighted to support its 
passage into law. 

15:47 
Karen Whitefield (Airdrie and Shotts) (Lab): I 

am pleased to speak on behalf of the Education, 
Lifelong Learning and Culture Committee. With 
few exceptions, there has been a great deal of 
consensus on the Schools (Consultation) 
(Scotland) Bill. That has not necessarily been 
characteristic of our committee‟s discussions in 
recent months, but the bill‟s basic principles—to 
improve communities‟ ability to contribute 
meaningfully to discussions about proposals to 
close schools and to protect vital community 
assets—have been accepted by all. 

Before I say more about the details of the bill, 
there are some organisations and individuals 
whom I would like to thank on behalf of the 
committee. I note that many of them have already 
been thanked by other members. First, as ever, I 
thank the clerks to our committee and the staff of 
SPICe for all their support and guidance during the 
passage of the bill. I also recognise the important 
role that was played by Murdo Fraser, who 
introduced a member‟s bill proposal on the same 
subject but chose to withdraw it when the 
Government produced a similar proposal. His 
contributions to the committee‟s consideration of 
the bill were helpful to members who had not 
taken such a keen interest in the subject before. 

I also recognise the contribution of my colleague 
Cathy Peattie, who reported on school closures 

much earlier in the Parliament‟s life, and I thank all 
those who gave evidence to the committee, 
including the bill team and the minister, Fiona 
Hyslop, who was always willing to engage with the 
committee and discuss our concerns. Although it 
would be wrong to single out any of our witnesses, 
it is right to put on the record our special thanks to 
Sandy Longmuir and the Scottish rural schools 
network, which has long campaigned on the issue. 
I hope that the passing of the bill today will provide 
the campaigners in the Scottish rural schools 
network with a lasting legacy of their campaigning 
efforts and work in the past few years. 

In some respects, it is true to say that the 
Schools (Consultation) (Scotland) Bill formalises 
much of what already happens in local authorities. 
For example, North Lanarkshire Council has given 
a commitment to use the consultation procedures 
that are set out in the bill for its current school 
closure proposals. I understand that, following 
representations from parent groups, the council 
agreed to extend the six-week consultation period 
because part of it fell during the Christmas 
holidays. Such willingness to respond to concerns 
and actively to engage with communities should lie 
at the heart of the bill. 

However, it is also true to say that consultation 
practices have varied across Scotland‟s local 
authorities. Along with the committee, I feel that it 
is reasonable to expect all local authorities to 
adopt a similar level of consultation to ensure that 
the voices of local people are heard. We recognise 
that it will not always be possible to act on every 
concern or objection that is raised during a 
consultation and that difficult and unpopular 
decisions must sometimes be made. As has 
already been noted, the bill will not mean that no 
school in Scotland ever closes. However, we feel 
that the reasons for any decision to close a school 
need to be made clear to those who will be 
affected and that alternative solutions must be 
taken seriously before a council moves to a 
closure decision. I believe that the bill will help to 
ensure that that happens. 

As has been acknowledged, there were a few 
relatively minor differences of opinion within the 
committee, but I hope that, in concluding stage 3 
today, we have reached some consensus on the 
issues. Let me highlight just two of them. First, I 
said at stage 1 that my personal view was that 
rural schools require particular protections, but 
that view was not shared by all in the committee. 
However, in concluding our considerations on the 
bill, I think that we have recognised that, in rural 
communities, the school might well be the only 
facility for some considerable distance and that 
rural schools not only make an invaluable 
contribution to local education opportunities but 
provide a valuable community asset. I am pleased 
that, in passing the bill today, the Parliament will 
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reassure rural communities that we accept their 
long-held concerns and that those concerns and 
the impact that school closures can have on rural 
communities will be recognised in legislation. 

A second issue that the committee considered, 
which we have debated briefly at stage 3, was 
access to consultations and the provision of 
information and evidence to back up closure 
proposals. That issue demonstrated the cabinet 
secretary‟s willingness to engage with the 
committee by recognising Margaret Smith‟s 
concerns that, based on her personal experience 
of school closures, the current system is imperfect 
so we need to ensure that further information is 
provided. That willingness to engage was 
demonstrated by the cabinet secretary‟s stage 3 
amendments, which struck the right balance by 
protecting the rights of communities and parents to 
participate in the consultation process without 
putting in place unnecessary burdens that local 
authorities would be unable to meet. I think that 
we have managed to address those concerns. 

To conclude, I welcome the passing of the bill 
today. The bill will help to ensure that communities 
are more involved in decisions on proposed school 
closures. It will also help to ensure that some of 
the wider benefits that schools provide in 
communities, particularly in rural communities, are 
taken into account before any decision is taken to 
close a school. I am grateful to all who have been 
involved in the process. 

15:54 
Alasdair Allan (Western Isles) (SNP): As 

others have said, we are now, finally, meeting to 
vote on a bill that many in rural Scotland and in 
Scotland more generally have worked long and 
hard to achieve. The Schools (Consultation) 
(Scotland) Bill is crucial to offering a greater 
degree of protection to all school communities, but 
I believe that it is particularly relevant to remote 
and rural constituencies such as mine, where 
schools are often—to use an overused but 
underappreciated phrase—the focal point of the 
community. Indeed, rural schools are integral to 
the sustainability of many remote regions. 

It is clear that the main purpose of the bill is to 
revise and strengthen the statutory consultation 
process that is required when education 
authorities consider changes to the school estate, 
particularly school closures. I want to focus on 
rural schools not to belittle the importance of 
schools in urban areas—that importance is 
recognised in the bill—but because a crucial 
distinction must be understood. A school closure 
in an urban community is damaging—we have 
seen that in Glasgow and other places—but a 
school closure in a rural area can effectively close 
down an entire community economically. Rural 

school closures can render huge tracts of Scotland 
out of bounds, in effect, for young families, which 
can result in huge economic and social impacts, 
as well as educational impacts. 

There are around 1,000 schools in rural areas, 
which includes 41 per cent of Scottish primary 
schools and 23 per cent of Scottish secondary 
schools. The number includes 39 schools in my 
constituency, the smallest of which has a roll of 
eight. However, there are 552 fewer schools in 
Scotland than there were four decades ago. Since 
I was in primary 1—I hasten to add that that was 
not quite four decades ago—the total number of 
publicly funded schools in Scotland has dropped 
by nearly 17 per cent, and there are 357 fewer 
primary schools. My school was among the 
casualties. It is undeniable that that decline is 
partly due to falling school rolls, but the trend has 
often been so steep because local councils have 
had to do relatively little to shut down local schools 
when they have decided that they want to do so. 

The bill aims to redress the balance. It sets out a 
much more vigorous set of procedures for 
consultations on school closures, which local 
authorities must adhere to. The intention is to 
establish, in effect, a presumption against the 
closure of schools unless certain prescribed 
factors have been taken into account. That will 
help to safeguard in particular rural schools in my 
constituency and schools like them, which can be 
fundamental to safeguarding small and fragile 
local economies. 

The bill does not say that no school should ever 
close—members have made that point—but it 
means that local authorities will have to publish 
and advertise clear educational benefits 
statements that set out why a school closure might 
be justified on education grounds specifically. 
Parents, teachers and pupils are among the 
mandatory consultees in the process. In addition, 
rural school closure will not take place without the 
council examining alternatives to closure. 

I am delighted that the Scottish Government is 
determined to ensure that rural communities on 
the islands and elsewhere are much more 
meaningfully listened to when school closures are 
proposed. Specifically, local authorities will have to 
take into account the impact that any school 
closure would have on the rural community 
concerned. 

The bill has been improved as it has gone 
through the parliamentary process, specifically at 
stage 2. For example, amendments have 
introduced community councils as statutory 
consultees. Following amendments that I lodged, 
the bill will require local authorities to take into 
account and to consult on the impact that any 
school closure would have on Gaelic language 
provision in the local community where that is 
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relevant. Gaelic education is growing, but it could 
fall victim to school closures if it is not one of the 
factors that are taken into account when decisions 
are being made on school closure proposals. 

I went to a one-teacher school and I am only too 
aware that closing a school can take the heart out 
of a community. We should be clear that there will 
always be circumstances in which schools have to 
close, but we should seek to make rural and 
remote communities more, not less, attractive to 
young families. The bill will go a long way towards 
ensuring that that is the case. 

The bill has achieved broad support from local 
authorities, parent councils and community 
councils. I hope that members will vote to pass it 
and support schools throughout Scotland. 

15:59 
Claire Baker (Mid Scotland and Fife) (Lab): I 

am pleased to take part in this stage 3 debate on 
the Schools (Consultation) (Scotland) Bill. 
Although I was on the Education and Lifelong 
Learning Committee during the scrutiny of the bill, 
it felt as though much of the hard work had already 
been done. 

The issue of school closures and how the 
decisions to close schools are made has been a 
heated one for the Scottish Parliament. Its first 
look at the issue came when I was a researcher in 
the Parliament, some 10 years ago, when Cathy 
Peattie undertook the role of reporter to the 
Education, Culture and Sport Committee on rural 
schools. That led to a new code of practice on 
school closures, which was a significant step 
forward in improving the system. Perhaps as a 
Highland MSP, Peter Peacock had a greater 
interest in and commitment to improving the lot of 
rural schools than most. As Minister for Education 
and Young People, he sought to improve the 
system further, producing stronger guidance on 
how to improve consultation. Also within the 
Parliament, Murdo Fraser proposed a member‟s 
bill that would have introduced a presumption 
against the closure of rural schools. That also 
provided momentum to the campaign. 

Alongside all the parliamentary activity on the 
issue, there has been the huge commitment of the 
Scottish rural schools network, which has 
conducted an effective and reasoned campaign. It 
is fair to say that the network has had more 
involvement, over the years, with Richard Baker 
than with me, but it has always sought to build 
cross-party engagement and consensus on the 
issue, even going so far as to send its best wishes 
when my daughter was born. As a campaign 
group, it has always sought to avoid playing 
politics with the issue, which is to be commended. 
The bill is an excellent example of what can be 

achieved by constituents engaging with 
parliamentarians and effectively using the levers of 
the Parliament. 

I was fortunate to come to the matter once most 
of the thorny issues had been wrestled with by the 
Parliament and a consensus had largely been 
reached. Of course, during stages 1 and 2 we 
again considered what would constitute the right 
balance between local decision making and 
national accountability, the education needs and 
financial demands that are placed on education 
authorities and how the needs of pupils in rural 
and urban settings are being addressed. The bill 
does not presume against the closure of rural 
schools, but offers a more nuanced solution of 
clear consultation and clear expectations of all the 
parties that are involved so that the difficult 
process of proposing the closure of a school and, 
possibly, closing it, can be done fairly and with the 
confidence of all who are involved. 

The bill is about empowering people and 
stakeholders to participate in the process. 
Although we know that there have been good 
examples of that in some local authorities, there 
have also been poor examples, and the bill will go 
a long way towards addressing that situation. We 
all agree that the bill offers a robust system that 
parents and communities can have faith in, 
although, as with all legislation, the proof of that 
will be in its implementation. There are key issues 
that remain to be addressed through guidance, 
and I welcome the cabinet secretary‟s assurances 
on some of those issues this afternoon—including 
her assurance to Margaret Smith on statutory 
consultees, which was very helpful. 

Another area that requires clarification in 
guidance is that of the definition of “material 
consideration”. As other members have said, 
alongside other reforms in the bill there is a power 
for the Scottish ministers to call in any closure 
decision after that decision has been made if they 
consider that there has been a failure to comply 
with the requirements of the bill or when an 
authority has failed to take appropriate account of 
a material consideration that is relevant to the 
decision. The interpretation of what constitutes a 
material consideration is a key issue for guidance, 
and I would welcome further assurances on that 
this afternoon. 

The issue of correcting inaccuracies and 
omissions—something that was pursued by 
Margaret Smith and addressed through 
Government amendments today—is important. 
There is an argument that placing a duty on the 
local authority to investigate inaccuracies will 
make the system more robust and self-policing. If 
any disagreements arise, and if parents or 
campaigners challenge information in the proposal 
paper, the local authority will remain the 
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adjudicator with regard to information, which may 
seem a bit weighted. However, as any remaining 
dispute over information will be recorded and the 
local authority will be required to publish in the 
consultation report its reasons for any decision 
that it makes on allegations of inaccuracy, its 
argument will be transparent and its reasons for 
not upholding a disagreement will be clear. 

In many cases, the inaccuracy will be a 
typographical error or a fact that can be easily 
established, such as a journey time to school. 
However, other challenges may centre on matters 
such as projected demographic changes and roll 
projections, on which it is more difficult to 
distinguish between opinion and fact. Such 
matters may remain disputed, although I accept 
that they will be aired. This is a challenging area 
for parents and communities, who need the 
support and skills to access evidence and to be 
confident in presenting their case. That is often 
where the rural schools network can provide 
support and advice. As I said in committee, it may 
be unimaginable, but Sandy Longmuir will not be 
around for ever; we should be mindful of the 
support that parents and communities may need in 
the future. 

The content of the educational benefits 
statement and the merits of a cost benefit analysis 
were discussed in the committee, and the 
committee welcomed an indication from the 
cabinet secretary that statutory guidance is being 
positively considered. I welcome the cabinet 
secretary‟s earlier comments on that. 

In the early stages, the committee considered 
evidence on and debate about the merits of small 
rural schools and disagreements over the costs of 
closure, but the fact was that the Parliament could 
not directly address such issues. Instead, in 
acknowledging that such decisions are best made 
locally, we sought to ensure that they could be 
explored in a structured and transparent way and 
that each proposal was considered on a case-by-
case basis. I am pleased that people on all sides 
of the debate supported that approach. 

Of course, a school closure can be very divisive. 
We cannot overstate the significance of a school 
to an area; indeed, people make a huge emotional 
investment in schools not just because their own 
children are pupils at them but because their 
association with teachers and families alike can go 
back generations. Although it is not always best to 
be asked, “Are you your brother‟s sister?”—an 
experience that Ken Macintosh‟s children will have 
to go through several times—it shows that a 
school is a vital part of a community, often going a 
long way towards sustaining a community‟s spirit 
and ensuring its sustainability. 

I am pleased to have been part of what I hope 
proves to be the final leg of this journey for the 
Scottish Parliament. 

16:05 
Aileen Campbell (South of Scotland) (SNP): 

In the stage 1 debate, I pointed out that it had not 
been long since the summer holidays. The 
Christmas break is now on the horizon and I am 
pleased by the speedy progress made in taking 
the bill through its final stages. 

Once again, I thank the wide range of 
organisations that gave evidence to the Education, 
Lifelong Learning and Culture Committee, the 
ministerial team for its helpful contributions at all 
stages and my fellow committee members for the 
constructive and consensual way in which we 
have engaged with and progressed the bill. Murdo 
Fraser and Karen Whitefield have already alluded 
to the fact that we do not often use “consensual” 
and “Education, Lifelong Learning and Culture 
Committee” in the same sentence. 

In the few short months since the stage 1 
debate, the bill has become even more important 
and necessary. The impact of the recession and 
budget cuts are being felt across Scotland, and 
there is a danger that many local authorities could 
look to their school estates for what might seem 
like quick and easy ways to reduce overall 
spending and institute a school closure and 
consolidation programme. 

We have already heard in the debate—and will 
no doubt hear more—about closures that are 
planned or have happened across the country. 
Education authorities should be aware that, 
although they do not yet have the force of law, the 
bill‟s principles represent a high standard of good 
practice, and communities affected by school 
closure proposals should rightly expect councils to 
make every effort to meet such standards. As Ken 
Macintosh pointed out and as the committee made 
clear in its stage 1 report, some education 
authorities do follow these standards; however, we 
must avoid the perception of councils rushing 
through closure programmes to escape the added 
protections of and principles behind this 
legislation. 

In my South of Scotland area, parents, pupils 
and teachers in Coulter and Lamington primary 
schools are waiting to hear the outcome of a 
consultation on the future of the two sites and the 
possibility of a merger. Throughout the 
consultation period, I encouraged South 
Lanarkshire Council to bear in mind the principles 
behind the bill, even if it is not yet law. The council 
is well known for being quite inclusive in its 
approach to any school consolidation or closure 
programme and I welcome the steps that it has 
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taken to consult widely on this proposal. I hope 
that it will thoroughly consider the responses to its 
consultation—and the principles of this 
legislation—before reaching a final decision. 

That said, the most worrying aspect for parents 
is the uncertainty of a school‟s future, along with 
the Chinese whispers that can sweep through 
communities as speculation and rumours run riot 
and further fuel the panic. If the legislation can 
stop any unnecessary anxiety and strain, it can 
only be welcomed. 

The importance of rural schools to their local 
communities and economies has been discussed 
at length during the bill‟s passage and in the 
debate and I warmly welcome the strong 
protection that the legislation will provide for such 
schools and the communities that they service. 
Like other members, I benefited from early 
education in a small rural school—which is still 
going strong and achieving very good HMIE 
reports—and have first-hand experience of such 
schools‟ valuable contribution to rural Scotland 
and the country as a whole. 

After all, we should note not only the good 
quality education that small rural schools can 
provide, but the added extras that often allow them 
to give an enhanced educational experience. 
Parents, local businesses and community 
members can play a hugely positive role in such 
schools and ensure that they are more than just 
bricks and mortar. 

Some aspects of the bill are particularly 
welcome, such as the requirement for the 
consultation period to include at least 30 days of 
the school term, and the importance of consulting 
the pupils as part of the process. The right to be 
heard is enshrined in the United Nations 
Convention on the Rights of the Child, and the bill 
ensures that that right will be recognised if a 
school is threatened with closure. Of course, we 
should always try to find appropriate and 
sympathetic ways, taking their age into account, of 
engaging with children and young people about 
the future of their school. 

The bill is just one aspect of the Government‟s 
ambitions for Scotland‟s education system. When 
it is combined with the legislation to reduce the 
legal maximum class size in the early years, and 
make progress towards class sizes of 18 in 
primaries 1 to 3, as well as the introduction of free 
school meals for the early years, we can see the 
importance that the Government attaches to every 
young person in Scotland and that it wants to 
enable them to achieve the best possible start in 
life. Regardless of the political parties that we 
represent, I am sure that we all share that 
aspiration. Those ambitions are good for the 
individual child and for the country as a whole 

because these young people are the leaders and 
innovators of tomorrow. 

As has been said, there will sadly be times when 
a school closure is unavoidable, but I believe that 
the bill will help to reduce those occasions to a 
minimum. However, when it is necessary, I hope 
that the bill will help with the process of 
understanding and acceptance among the 
affected communities. Full transparency, genuine 
consultation, and a willingness to respond are the 
hallmarks that will help to ensure that any final 
decision is made in the best possible interests of 
the pupils whose education is at stake, and all 
those who interact with the school in any way. 

I hope that the bill will attract support across the 
chamber when we come to decision time because, 
at its heart, it is about strengthening Scotland‟s 
education system and recognising that schools are 
more than just their buildings. They are often at 
the heart of the communities that they serve, and 
they deserve all the support that we can give 
them. 

16:12 
Karen Gillon (Clydesdale) (Lab): Claire Baker 

mentioned Ken Macintosh‟s children experiencing 
comments about their brothers and sisters. If Ken 
Macintosh lived in my constituency, I would think 
that he was trying to grow his own local rural 
school. 

I welcome the opportunity to participate in the 
debate. During the first session of Parliament, I 
was a member of the Education, Culture and Sport 
Committee, which heard petition after petition 
about the failure of the consultation system to 
involve parents, staff and communities in 
proposals to close schools. It was the real 
dissatisfaction with the situation in Argyll that led 
to the appointment of a reporter at that time. 
Others have mentioned the work that was 
undertaken by my colleague, Cathy Peattie, who 
played an important role in bringing to Parliament 
the fact that the existing consultation rules did not 
work and did not fully involve communities. 

Similarly, the work done by Peter Peacock in his 
time as Minister for Children and Young People 
was significant to the progress that has been 
made. Murdo Fraser has been mentioned, and I 
commend the work that he undertook. The cabinet 
secretary has also been in the process since early 
on; it must seem to her like a long time. I 
congratulate her on the work that she has done in 
ensuring that the process on the bill has been 
positive, and on the manner in which she has 
handled the bill; it has been very good for the 
Parliament. 

As other members have said, school closures 
will happen, but they must happen in a transparent 
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way that involves communities. Members have 
also said that many local authorities already follow 
the good practice that is enshrined in the bill. In 
Clydesdale, South Lanarkshire Council has, until 
this year, had a presumption against the closure of 
any school. Indeed, it embarked on an ambitious 
school building programme that has seen many 
small rural schools being rebuilt—Braehead pupils 
have recently moved into their new school. The 
council is demonstrating its commitment to our 
small rural schools. It has looked at innovative 
ways of safeguarding the future of those schools 
by introducing shared headships and sharing 
resources. 

My constituency has a mixture of communities, 
and the fact that the bill will apply to them all is 
welcome. When a closure happens anywhere, we 
must be clear about the reasons, that they are the 
right reasons, and the process must be 
transparent. I welcome the specific criteria that will 
apply to rural schools, which relate to a viable 
alternative, the effect on the community and the 
likely effect of travel arrangements to an 
alternative school. On a day such as today, when 
the weather is bad, travelling anywhere is difficult. 
In rural situations, the roads are perhaps not as 
well maintained as those in the trunk road 
network. Parents are conscious of the challenges 
that might arise in any merger of schools. 

MSPs have a role in the process, too. We 
should not perpetuate the Chinese whispers that 
go about communities, but ensure that the 
consultation is clear, open and transparent and we 
should support communities to get the information 
that they need. For the first time in 10 years, South 
Lanarkshire Council has undertaken a consultation 
in my constituency on the merger of Coulter and 
Lamington primary schools. I commend the 
council for that consultation, which has been 
positive and has involved a wide range of 
stakeholders. I am confident that the council will 
come to the right conclusion for the communities 
that I represent. 

The bill is welcome, but one issue on which 
more could be done is to make schools genuine 
community schools. In Scotland, we still have not 
got that right. Too many barriers and restrictions 
are still in play whenever we try to achieve 
genuine community use of schools. Other 
countries in Europe show what can be achieved if 
community schools are real community schools 
with genuine community access. If we make 
progress on that, we can provide more support for 
rural schools and a significant safeguard for their 
future. I ask the cabinet secretary to take up that 
issue with COSLA and perhaps to do further 
research on how community use of schools works 
in other parts of Europe and what lessons we 
could learn in Scotland. I ask her to consider how 
we can make progress with our colleagues in local 

government to ensure that schools, particularly in 
rural communities, can become an even greater 
focus of community life, thereby safeguarding their 
future. 

I commend the bill to the Parliament. It is a 
positive bill that will safeguard the future of rural 
schools. It recognises that, when difficult decisions 
have to be made, they should be made for the 
right reasons and should involve the communities 
that they affect. Everyone in politics and in 
community life will welcome the bill and will move 
forward positively with it. 

16:17 
Kenneth Gibson (Cunninghame North) (SNP): 

In March 1998 at the SNP national council, I 
proposed that there should be a presumption 
against the closure of rural schools. I am therefore 
pleased that, 11 and a half years later, we appear 
to have gone a considerable way towards securing 
that objective. In 2007, the SNP made a manifesto 
pledge to 
“introduce a legislative presumption against closure of rural 
schools and tighten the regulations for closing all schools.” 

It is therefore my hope that, after due discussion 
and deliberation today, we will fulfil yet another 
promise to the people of Scotland. 

There have been many congratulations for those 
who have made a significant contribution to the 
bill. I do not want to repeat all the names that have 
been mentioned, some on a number of occasions, 
but we should thank Mervyn Benford, the 
information officer with the National Association for 
Small Schools, who came up from south of the 
border to share the experience on rural schools 
down there with the Education, Lifelong Learning 
and Culture Committee. I found his contribution to 
be invaluable. 

The bill is an extremely important one that will 
benefit not only the schoolchildren of Scotland, but 
their parents, teachers and wider communities. 
The fundamental aim is to improve and update the 
consultation procedures that local authorities apply 
to school closures and to help safeguard schools 
throughout Scotland that are vulnerable to closure, 
particularly in rural areas. As Karen Whitefield 
said, a unified all-Scotland approach is important, 
and I believe that the bill will deliver that. 

Although the right to attend a good-quality local 
school is important to people throughout Scotland, 
it is right and proper that an emphasis should be 
placed on rural schools. For those who have not 
had the good fortune of visiting my constituency of 
Cunninghame North, I say that it comprises many 
towns and villages. In such areas, the importance 
of the local school should not be underestimated. 
Two years ago, North Ayrshire Council proposed 
the closure of one of my island schools, in Corrie 
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on Arran. There was an outcry on the island about 
that, not just because of the potential loss of a 
much-loved school that is a century old and which 
forms a focal point of the village, but for many of 
the reasons that Murdo Fraser touched on and 
which came up in the evidence to the committee. 
Without a school at their heart, many villages 
would likely die, given the closures that have 
already occurred of shops, post offices and other 
facilities and amenities. 

Corrie is a village in which half the houses are 
already let to second-home owners, so the closure 
of the school would have been a nail in the coffin 
of an extremely picturesque and important village. 
There is also the domino effect. If a local authority 
is seen to close one small rural school, there is the 
possibility that other schools nearby could close. 
That was certainly an issue on the rest of the 
island. I am delighted that the bill that we are 
passing will make that less likely. 

It can be argued that to close a rural school 
takes away part of a town‟s or village‟s identity, 
can damage it economically or socially, and can 
destroy a way of life. If we want our most fragile 
communities to thrive and prosper, we cannot 
think it reasonable to take away their local school 
and make them unattractive and isolated places 
for people with families to live and work. 

The bill has a direct impact on not only rural 
schools but Scottish teachers. It is surely wrong 
for local authorities to close schools in an attempt, 
in many cases, to save money, rather than 
according to strictly education criteria. Glasgow 
City Council this year voted in favour of closing 11 
of the city‟s primary schools and nine nursery 
schools, but it has emerged that many parents feel 
that the correct consultation process was not 
adhered to. That highlights the failings of the 
current consultation process and shows that the 
measures in the bill are needed as well as 
desirable. 

Parents who feel that they have been unfairly 
treated by authorities can now ask ministers from 
this Parliament to call in the closure proposal in a 
manner that is similar to the process in the 
planning system, to ensure that the law is properly 
adhered to. 

The bill ensures that parents are involved with 
the relevant authorities from the very beginning of 
the six-week consultation period. Many members 
have touched on the consultation period being six 
weeks and including at least 30 school days. They 
are right to do so, because it is the crux of the bill. 
The three-week period after the consultation report 
is published will allow people time to voice 
opposition and doubts before the final decision is 
made. 

It may be too late for the people of Glasgow to 
save some of their schools, but this Government 
wishes to ensure world-class education for all its 
young people. That is why it is ploughing more 
than £3 billion into school construction, why class 
sizes are at a record low, why gross capital 
expenditure on education is at a record high and 
why we support the bill in order to protect 
Scotland‟s schoolchildren, their parents and 
teachers, and local communities. 

16:22 
Willie Coffey (Kilmarnock and Loudoun) 

(SNP): I welcome the opportunity to make a brief 
contribution to the debate on the Schools 
(Consultation) (Scotland) Bill, although, as I am 
one of the last members to speak, it will be a 
challenge to offer a new contribution. 

I will offer a few observations from my 
experience of 25 years in education and my 
involvement in local government as far back as 
1992. I will pick out some of the key elements of 
the bill that are helpful in improving current 
practice. 

Any of us will acknowledge that we become 
attached to the schools that we attend, and those 
of us who are parents become attached to the 
schools that our kids attend. It is an emotional 
attachment and many of us will have experienced 
at first hand the pain or the joy of a school being 
closed or saved. The bill helps by setting out the 
detail of what is required of the local authority in 
making its case: the list of those to be consulted 
has been expanded and includes both pupils and 
staff; the education benefits of any changes 
proposed must be detailed; and, in the case of 
rural schools, the impact on the local community 
and the alternative travel arrangements that may 
be required must be assessed. 

I note that any person can make a 
representation to the minister to request a call-in 
and that the minister must take that into account 
before deciding whether to call in a proposal.  

I hope that those measures will help local 
communities that find themselves in a consultation 
situation to feel a bit more confident that the level 
of detail that they would expect from their local 
authority will be forthcoming. 

It might be fair to note that local communities 
have often found themselves preparing much 
more detailed cases for the retention of a school 
than the authority has done in proposing to close 
it. Such work could even take the form of detailed 
alternative assessments of the condition and fabric 
of buildings, with financial assessments, or 
independent assessments of future population 
movements. That was all very impressive, but one 
wondered why that burden fell on local people. 
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Quite correctly, the burden and obligation to make 
a detailed case must lie with the local authority 
and local people should be confident that the 
detail that is presented to them will be sufficient to 
allow them to challenge any assumptions that they 
might think it appropriate to challenge. 

I am particularly pleased about two aspects of 
the bill: the requirement to consult the children and 
the requirement to assess the impact on the wider 
community of proposals that relate to rural 
schools, which will be so important in helping 
authorities to come to a fully considered position. 

In the past we have perhaps not thought it 
appropriate to ask the kids what their thoughts and 
ideas are. I have visited school kids in my 
constituency for many years and I have complete 
confidence in their ability to share their views 
about their school and their hopes for the future. 
They are not afraid to be honest about their views 
and they will tell us straight if they think that their 
school is fantastic or if they would prefer to move 
elsewhere for a new experience and environment. 
Of course, sometimes it can be much harder to 
persuade the parents of the merits of moving to a 
new location. 

I also like the emphasis on assessing the impact 
on the wider community of any proposals that 
relate to rural schools. As several members have 
said, we often find that community activities in 
rural areas are much more dependent on there 
being small schools in those areas than is the 
case in urban settings. 

Formal consultation will be welcomed 
throughout Scotland. Providing as full a picture as 
possible of how a local authority is thinking about 
any school consultation can surely only be helpful 
in allowing everyone to arrive at the best possible 
outcome, in order to achieve the best educational 
possibilities for our children. 

I hope that members throughout the chamber 
have found a number of positive proposals in the 
bill and that they will give it their full support at 
decision time. 

The Deputy Presiding Officer: We move to the 
wind-up speeches. I was going to call Margaret 
Smith, but she is not here, so I will call Elizabeth 
Smith. I will go back to Margaret Smith, if 
someone could find out where she is, please. 

16:27 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): Many speakers have made it clear that a 
school, perhaps more than any other institution, is 
often the defining character of any small 
community. Quite apart from delivering the crucial 
element of education, it binds together families 
and people of different age groups and is usually 

the focus for a wide variety of community 
activities. In a rural area, that focus is even more 
pronounced. As Alasdair Allan and Kenny Gibson 
said, it is the difference between having a 
community and having no community. As the bill 
has progressed through its various stages, the 
evidence to support that view has been 
compelling. 

I thank all the groups that have provided 
members with excellent briefings. Those groups, 
particularly the Scottish rural schools network, 
have been instrumental in forming opinion and 
helping members become much better informed 
about some of the inadequacies in the existing 
legislation. 

We are delighted by the Scottish Government‟s 
response to the work that has been undertaken by 
many members in the chamber and to my 
colleague Murdo Fraser‟s proposal for a member‟s 
bill, which brought the issue back on to the agenda 
just recently. He has campaigned tirelessly on the 
issue, as have many others. The Schools 
(Consultation) (Scotland) Bill is in the best 
interests of our children and our families, and 
passing it is the right thing to do to support our 
communities. Of course, I could say that we are 
also delighted that it is another example of the 
SNP adopting Conservative party policies—a 
common feature these days—but I will stick with 
the original point. 

The Scottish Government and the other 
Opposition parties have done a very good job in 
recognising just how important it was to get 
consensus on this matter. It is good to see that the 
Scottish Government has recognised the different 
categories of rurality, which is vital in the context 
of ensuring that schools are treated according to 
their individual merits rather than universal 
structures, which can sometimes ignore local 
circumstances. Those definitions are also 
important in relation to the implications of the 
defining principles of the bill as they relate to all 
schools. 

One of the key principles is improving 
transparency and democracy in the consultation 
process. Margaret Smith‟s amendments 13 and 
13A, which we debated earlier, raised important 
issues in that respect. There have been bad 
decisions about the future of schools because 
information was not properly made available to all 
parties or because it was not entirely accurate. We 
cannot allow that situation to continue and I am 
grateful to the Scottish Government and Margaret 
Smith for lodging amendments that allowed us to 
probe that matter much more fully. We have made 
the bill much better. I look forward to the cabinet 
secretary providing us with more details on the 
statutory guidelines for councils in due course, 
because tightening the regulations that govern the 
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consultation process is vital, as is having a more 
consistent and equitable approach throughout all 
32 local authorities. 

Conservatives support the new power that will 
be introduced to allow ministers to call in a closure 
decision after it has been made, if they feel that it 
does not comply with the new requirements in the 
bill, or that the local authority has failed to take 
account of all the relevant information. Like other 
members—Ken Macintosh mentioned the 
important issue of cost—I raised at earlier stages 
concerns about consequences that were perhaps 
unintended but still had to be addressed. 

A more holistic approach should now be taken to 
the educational benefits statement, which will be 
crucial to any decision, so that we can give 
communities confidence that, although the 
economic and social aspects are being 
considered, the educational benefits statement will 
be properly weighted in the equation. Addressing 
that was important, as was giving a proper hearing 
to all the evidence at stage 1. 

HMIE is a hugely important stakeholder. The bill 
team was right to identify that the educational 
benefits statement necessarily include a wide 
range of factors, such as the after-school facilities 
that are on offer to children, links in the community 
and the school‟s ethos. All that raised the question 
whether HMIE could cover all that work from its 
existing resources. Some such issues will need to 
be monitored, but I am satisfied that the cabinet 
secretary has had close discussions with HMIE 
and that the matter has been explored, if perhaps 
not yet 100 per cent resolved. 

Another question was whether the financial 
settlement might be revised in the future, which 
raised the unfortunate spectre that, at the very 
time when we are making huge progress to protect 
rural schools, the Scottish Government would 
unwittingly create a financial incentive to close 
them. I am sure that Opposition parties will take a 
robust stance on reviewing that, but the Scottish 
Government has again confirmed to me that it will 
not make such a change. 

Presiding Officer, time is short—[Laughter.] I am 
sorry; I did not mean that—I cancel that. Presiding 
Officer, time is not short, and I will take my speech 
a bit more slowly from now on. How many minutes 
do I have—six? 

The Deputy Presiding Officer: You have about 
35 minutes. 

Elizabeth Smith: Perhaps we could debate 
some of the other Conservative party policies in 
which the SNP is engaging. That would take much 
longer. 

Hugh O’Donnell (Central Scotland) (LD): Time 
is short after all. 

Elizabeth Smith: Time is very short. 

I reiterate the Scottish Conservatives‟ 
unqualified support for the bill. As I said, my 
colleague Murdo Fraser has campaigned long and 
hard with the rural schools network, as have many 
other people. We owe them all, and the cabinet 
secretary, much credit. I am grateful to play my 
part in—I hope—the bill being passed this 
afternoon. 

The Deputy Presiding Officer: I call Kenneth 
Gibson—no, I do not. I call Kenneth Macintosh—
sorry. 

16:33 
Ken Macintosh: Many members—if not all of 

us—thrive on vigorous debate, but one part of me 
is pleased that most of the issues of contention 
and dispute in the bill were resolved before stage 
3. I believe not that compromise or consensus 
always generates the best outcome, but that we—
or at least I—need the occasional reminder that 
we can work together on many issues across party 
divides to reach agreement. Murdo Fraser, 
Margaret Smith, Karen Whitefield—our 
committee‟s convener—and others paid tribute to 
the cabinet secretary for her role in and approach 
to making that happen. I echo those remarks. 

As the convener said, I am sure that my fellow 
committee members acknowledge that for 
consensus to break out among our small and 
select gathering is even rarer. I worry that this will 
be the only occasion on which it happens, so I am 
particularly grateful for the chance to thank my 
colleagues and the committee clerks for their 
communal efforts. 

As members from all parties have said, our 
coming together was due in no small part to the 
work of the Scottish rural schools network, but I do 
not wish to heap further embarrassment on that 
self-effacing group of campaigners.  

In a previous debate, we heard that school 
closures and the sustainability of small and rural 
schools in the future have bedevilled the 
Parliament for many years. Colleagues such as 
Fiona Hyslop, Claire Baker and Karen Whitefield 
paid tribute to Cathy Peattie, whom I, too, thank 
for the time and effort that she put in on behalf of 
the Parliament‟s first education committee—the 
Education, Culture and Sport Committee—on a 
report in which she flagged up the issue and 
highlighted some of the problems that needed to 
be addressed. Likewise, several education 
ministers, including Peter Peacock, grappled with 
the problem and made substantive improvements. 
Most recently, Murdo Fraser championed the 
cause through his proposed member‟s bill. I thank 
all those people. 
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All those efforts, and the momentum that had 
been generated over several years, came together 
in the campaigning work of the Scottish rural 
schools network. What I found most impressive 
about the SRSN was the evidence that it 
presented on the educational benefits of 
Scotland‟s small and rural schools. There is no 
doubt that there are some in the Scottish 
education system who believe that big is best 
when it comes to schools, but it emerged from the 
evidence of the SRSN and others that some of the 
schools that have been targeted for closure over 
the years were identified not because they were 
failing their pupils, but just because they were 
small and therefore potentially easier to close, 
through which money would be saved. I hope that 
today we have put in place a series of measures 
that will make that manifestly unfair behaviour less 
likely in the first place and challengeable, through 
the ministerial consent process. 

As I mentioned earlier, I agree that providing for 
a ministerial consent process is not the same as 
allowing a right of appeal, but it is clear that a 
system that allows for ministerial call-in on the 
basis of a failure to take account of “a material 
consideration” is a bit of a fudge. The difficulty that 
the minister and her officials had at stages 1 and 2 
of the bill in providing the Education, Lifelong 
Learning and Culture Committee with any further 
clarification of the term rather gave the game away 
as to the nature of the compromise. 

I accept that the SRSN wanted the relevant 
section to be beefed up, while COSLA and the 
local authorities were initially alarmed at the 
prospect of having their decisions second-guessed 
by ministers or HMIE, but I worry that by leaving 
the term “a material consideration” undefined, we 
might be postponing a difficult decision rather than 
avoiding it altogether. I appreciate that ministers of 
whatever political hue will not be desperate to 
intervene in as controversial a local matter as a 
potential school closure but, equally, I believe that 
it is entirely predictable that any and every parent 
with a sense of grievance or unfairness about the 
decision on their local school will beat a path to 
the ministerial door, quite often to be turned away. 

That said, the new criteria for consultation are 
clearly fairer to all sides, and I have every hope 
that the bill will usher in a new attitude of 
openness towards the process that is to be 
followed when a school‟s future is to be decided. 

Although the term “rural schools” does not 
appear in the bill‟s title, I still refer to it as the rural 
schools bill. I hope and believe that we have given 
some comfort and additional protection to those 
who rely on their local school. Alasdair Allan, 
Karen Gillon, Aileen Campbell and others rightly 
recognised that in a small village or town, the 
school has a status and a value in the community 

that go beyond the educational benefits that it 
provides for its pupils. 

I am aware from our previous discussions and 
debates on the bill that several members present 
went to small rural schools. Although I did not, my 
father, his family and many of my cousins and 
their children attended—or still attend—Elgol 
primary in Skye. It is a school that has produced 
doctors, lawyers, teachers and nurses. There has 
never been any question about the educational 
service that it provides for the three villages that it 
serves, but even though it has never faced an 
explicit threat to its sustainability, I know that 
parents in those villages remain constantly 
anxious about its future. They look at the school 
roll constantly and worry when the children of a 
young family grow up and move on to high school. 
I hope that today we have assuaged that anxiety a 
little. I hope that we have said that, in our 
pluralistic system, we need and value our small 
and our rural schools. I hope that we have offered 
all parents and pupils across Scotland 
reassurance that their school is as important to us 
as it is to them. 

The Presiding Officer (Alex Fergusson): I call 
the cabinet secretary to wind up the debate. You 
have 21 minutes. [Laughter.] I will amend that; you 
have up to 21 minutes. 

16:39 
Fiona Hyslop: I thank members for what has 

been an extremely useful and constructive debate. 
The whole tone of the debate on the bill has been 
hugely constructive at every stage, both within the 
Parliament and beyond, and I am grateful to 
everyone who has participated in it. 

It was interesting that Murdo Fraser commented 
on how refreshing it is for Opposition parties and 
the Government to have such a positive and 
constructive discussion. He observed that it might 
be a passing moment, but perhaps I could 
persuade him to linger a little longer in the 
sunshine of progressive, constructive politics 
rather than return to the dark shadows of 
confrontation. 

Some extremely interesting points were made 
during the debate, some of which I would like to 
respond to. Claire Baker and Ken Macintosh made 
important points about guidance on material 
considerations. We have said that we will issue 
such guidance, but we must be careful not to be 
overly prescriptive. I warned at previous stages 
that if we provide for a tick-box exercise, it will be 
easy for councils to go through the motions, 
instead of considering all the issues. We are 
conscious of that risk and of the potential for 
making improvement through guidance. 
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Important points were made about the strength 
of rural schools. Murdo Fraser referred to the 
social aspects of such schools—their strength of 
character and the opportunity that they provide for 
many young people to engage not just with their 
peers but with other people in the village, as part 
of their wider development. Karen Gillon, who is, 
unfortunately, absent from the chamber, made 
representations about community schools, which 
have great strengths. A number of members made 
that point. 

Aileen Campbell made an important point about 
transition. I urge all members in whose 
constituencies consultations on rural school 
closure proposals are taking place to look at 
schedule 3 to the bill. We must await 
commencement, but transition arrangements are 
built into the bill to make clear to everyone 
whether the previous provisions or the new 
legislation will apply. 

Margaret Smith and Elizabeth Smith mentioned 
the important role that HMIE has to play. That is 
part of front-loading provision—why should the 
cabinet secretary be the only person to see the 
content of HMIE‟s educational advice on these 
matters? 

Alasdair Allan and Ken Macintosh referred to 
Gaelic. Our intention is to increase the number of 
young people who have access to Gaelic-medium 
education. In line with that initiative, we have 
asked Bòrd na Gàidhlig to produce an action plan 
of initiatives to increase the number of speakers. 
We look forward to acting on its advice; I refer 
members to the commitments that we have 
already made. 

One of the most striking contributions was by 
Willie Coffey. He and Christina McKelvie made the 
point that the bill requires councils to make the 
case for closure. Too often, it is the protesters or 
those who are seeking to protect rural schools 
who have had to make the more detailed and well-
argued case. In the bill, we say that responsibility 
for making the case should be placed on the 
shoulders of councils, who must do so from their 
resources. That is one of the biggest 
improvements that the bill will make. 

Murdo Fraser: I agree with what the cabinet 
secretary has just said. Does she agree that one 
of the major flaws of many previous consultations 
by local authorities has been in relation to the 
financial consequences of school closures? We 
have seen that in a number of recent cases. Does 
she hope that one of the outcomes of the bill will 
be a substantial improvement in understanding at 
local government level of the financial 
consequences of the closure of a rural school? 

Fiona Hyslop: I agree with the member. Many 
people have mistakenly assumed that closing rural 

schools is a great revenue saver. In fact, although 
education authorities may realise the capital value 
of the building, the majority of costs relate to 
staffing. Unless they are using the closure of rural 
schools to cut staffing, all that they are doing is 
displacing members of staff to neighbouring 
schools, usually with the pupils who are moving 
there. We need to recognise the true value of rural 
schools, which is not always measured in pounds, 
shillings and pence—it may also be measured in 
the quality of the education that they provide. 
Murdo Fraser‟s point is well made. 

The bill may be modest in size, but its aims are 
much bigger. The scope is relatively narrow, but 
the impact on those affected will be considerable. 
The bill aims to change not just the framework 
within which all school consultations will be 
undertaken in the future but—importantly—the 
culture of local consultations, leading to a more 
open and trusting relationship between councils 
and the communities that they serve. We know 
that school consultations are often emotive and 
difficult proceedings; we also know from 
Government consultations prior to the introduction 
of the bill that many parents start from a position of 
suspicion or mistrust. The bill is partly about 
recognising the relationships that can be built and 
building an element of trust. It is never going to be 
easy, and it is never going to be perfect, but part 
of what we propose is to change the culture 
around school closures. 

The bill will deliver a process that is open and 
transparent. It will ensure that those who are 
consulted are given comprehensive information 
right at the start of the process. Consultations will 
be launched with the publication of a proposal 
paper, which must set out the details of the 
proposal, the proposed date of implementation 
and any supporting information that the council in 
question considers appropriate. Each paper must 
include an educational benefits statement, in 
which the council will set out the educational basis 
for its proposals. That statement must address the 
likely effects on all pupils at the affected school 
and at other schools in the council‟s area, as well 
as the effects on other users. It is often argued by 
councils that that is implicit in a consultation, but 
the bill provides an opportunity for it to be made 
explicit. It is not only the pupils at the school who 
are concerned; there are other people to be 
considered. The educational benefits statement 
must also set out how the council intends to 
minimise or avoid adverse effects from its 
proposals, as well as setting out its benefits. 

In cases where consultees—or anyone else—
allege that information in the proposal paper is 
inaccurate, or that relevant information has been 
omitted, councils must respond to those 
allegations, and they must report the action that 
has been taken or justify it if they conclude that no 
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action is required. Margaret Smith‟s contributions 
in that regard at stages 2 and 3 have been very 
important. Sometimes a process develops in 
which the information is accurate right at the start 
but, unless a problem is addressed, it will fester, 
fuelling the suspicion that something has been put 
in a deliberately misleading way. Factual 
inaccuracies will sometimes be made, but the 
point is to address the problem up front. Trust in 
the relationship, openness and transparency are 
important from the start. Again, I thank Margaret 
Smith for her contribution. 

The bill extends the consultation period, which 
must now include at least six weeks of term time. I 
have seen consultations in which the injudicious 
timing of the start date has led to great difficulty. 

Murdo Fraser: Christmas eve. 

Fiona Hyslop: I hear Christmas eve being 
mentioned. Those days will now be gone. That is 
common sense, and it respects those involved in 
the consultation. In cases where consultation 
straddles school holidays, the consultation period 
will need to be extended to accommodate that 
period. 

HMIE will now contribute to every consultation, 
and its report will be included in the council‟s 
consultation report, so that everybody has the 
opportunity to see it. The council will be required 
to publish its response to the HMIE report in the 
consultation report. 

The consultation report will include a summary 
of all oral and written representations, as well as 
the council‟s response to those representations. 
The consultation report is also where the council 
will publish details of alleged inaccuracies and 
omissions, and its response to those. The internet 
provides the opportunity to share those details 
more fully. 

Following publication of the consultation report, 
there will be three weeks for consultees to 
consider it and to make further representations to 
the council before it makes its decision. It is 
important to remember that the council retains 
responsibility and accountability for decisions 
throughout the process, particularly in the three 
weeks leading up to the final decision, when there 
is still an opportunity for local people to contact 
and lobby their councillors as part of the decision-
making process. 

In the case of proposals to close a rural school, 
the bill puts in place three factors to which the 
council must have regard before moving to 
consult. Those factors—viable alternatives to 
closure; the likely effects of closure on the 
community; and the likely effects of closure on 
travelling arrangements—will make a decision to 
close a rural school a decision of last resort. 

The bill will mark an end to the current, rather 
arbitrary, grounds for the involvement of ministers, 
such as occupancy and distance. That approach 
will be replaced with a safeguard for the most 
contentious decisions, school closures. In those 
cases, ministers will be able to call in decisions 
where they perceive serious flaws in the 
consultation or in the decision-making process. I 
emphasise the word “process”—it is not about 
second-guessing the decision that is made by the 
council; it is about ensuring that the process, as 
set out by law, has been carried through. That is 
why we could not rely on guidance alone and why 
we wanted to introduce legislation in this regard. 

Although I suspect that most closure cases will 
be subject to representations to ministers in the 
early stages of implementation—I heed Ken 
Macintosh‟s warnings on this—I do not envisage 
more than a handful of cases being called in. That 
is, of course, in the hands of councils. Ministers 
may call in a case only when there are grounds to 
do so. If the process works and is sufficiently front-
loaded, there should be no reason why a council 
will have carried out consultation in such a way 
that call-in will automatically be needed. There will 
be issues in the early stages of the bill‟s 
implementation, but I have given my commitment 
to ensure that we respect the decision making of 
councils and that we uphold the law, which will 
help parents and communities. 

The bill will create a framework for fully 
informed, transparent and rigorous consultation. 
Decisions will be taken by people who are locally 
elected and accountable and ministers will 
intervene in closure cases only when there have 
been serious failings in the process. I am confident 
that if the letter and the spirit of the bill are 
followed, communities will develop greater 
confidence and trust in the process and in their 
councils, which will ultimately lead to better local 
relationships. 

I thank everyone who was involved in 
developing the bill, which is an example of good 
practice for the Parliament. The role of the 
Scottish rural schools network was important and 
demonstrated that the experts are not always the 
people who are in administration, whether they are 
in the Government or in councils. The experts on 
local communities are often the people who live in 
and have experience of those communities. Such 
people have made careful and meaningful 
contributions on school closures and, as Karen 
Whitefield said, the bill will be a lasting legacy to 
their work. I distinctly remember introducing many 
of those people to one another—at the time I did 
not expect to be the cabinet secretary who would 
respond to proposals and introduce legislation. I 
am proud to have been responsible in small part 
for the bill, not just in government but in 
opposition. 
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I acknowledge all the people who have 
contributed to the debate and to the bill. The bill 
has been shaped by all the political parties in the 
Parliament. Presiding Officer, you often talk to 
people in countries throughout the world about the 
best aspects of the Scottish Parliament; perhaps 
you will use the bill as a good example of how we 
can work collectively and consensually and be part 
of the participative democratic process that should 
be the hallmark of how we go about our business 
in the Parliament. 

I ask members to endorse the Schools 
(Consultation) (Scotland) Bill. 

The Presiding Officer: That concludes the 
debate on the bill. Despite the impressive efforts of 
the cabinet secretary I have no choice other than 
to suspend the meeting until 16:59. 

16:52 
Meeting suspended. 
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[AS PASSED] 

 
 
 
 
An Act of the Scottish Parliament to make provision for the consultation process that is to apply 
as respects various proposals made by education authorities for schools; to make special 
provision for rural schools; to provide for Ministerial call-in of closure proposals; and for 
connected purposes. 
 
 

Process for all schools 5 

1 Overview of key requirements 

(1) Subsection (2) applies where, in relation to any school, an education authority has 
formulated a relevant proposal. 

(2) Before proceeding with the proposal, the education authority must comply with the 
initial and subsequent requirements set out in subsections (3) and (4). 10 

(3) The initial requirements are— 

(a) to prepare an educational benefits statement in accordance with section 3, 

(b) to prepare (and publish) a proposal paper in accordance with section 4, 

(c) to give notice of the proposal to the relevant consultees (and invite 
representations) in accordance with section 6,  15 

(d) to hold (and give notice of) a public meeting in accordance with section 7,  

(e) to involve HMIE in accordance with section 8. 

(4) The subsequent requirements are— 

(a) to review the proposal in accordance with section 9(1),  

(b) to prepare (and publish) a consultation report in accordance with sections 9 and 20 
10. 

(5) In subsection (2), the reference to proceeding with the proposal is to— 

(a) deciding to implement it (wholly or partly), or 

(b) implementing it (wholly or partly). 

 
2 Relevant proposals and consultees 25 

(1) In this Act— 
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(a) a “relevant proposal” is any proposal specified in paragraphs 1 to 10 of schedule 
1, 

(b) a “closure proposal” is a proposal specified in paragraph 1 of that schedule. 

(2) In this Act, the “relevant consultees”— 

(a) in relation to a particular relevant proposal, are the consultees specified in the 5 
corresponding paragraph of schedule 2, 

(b) so far as required by paragraphs 11 and 12 of that schedule, include the consultees 
specified in those paragraphs. 

 
3 Educational benefits statement 

(1) The education authority must prepare an educational benefits statement which 10 
includes— 

(a) the authority’s assessment of the likely effects of a relevant proposal (if 
implemented) on— 

(i) the pupils of any affected school, 

(ii) any other users of the school’s facilities,  15 

(iii) any children who would (in the future but for implementation) be likely to 
become pupils of the school, 

(iv) the pupils of any other schools in the authority’s area, 

(b) the authority’s assessment of any other likely effects of the proposal (if 
implemented),  20 

(c) an explanation of how the authority intends to minimise or avoid any adverse 
effects that may arise from the proposal (if implemented),  

(d) a description of the benefits which the authority believes will result from 
implementation of the proposal (with reference to the persons whom it believes 
will derive them).  25 

(2) The statement must also include the education authority’s reasons for coming to the 
beliefs expressed under subsection (1)(d). 

(3) In subsection (1), the references to effects and benefits are to educational effects and 
benefits. 

 
4 Proposal paper 30 

(1) The education authority must prepare a proposal paper which— 

(a) sets out the details of the relevant proposal, 

(b) proposes a date for implementation of the proposal, 

(c) contains the educational benefits statement in respect of the proposal, 

(d) refers to such evidence or other information in support of (or otherwise relevant in 35 
relation to) the proposal as the education authority considers appropriate.  

(2) The proposal paper must also give a summary of the process provided for in sections 1 
to 17 (so far as applicable in relation to the proposal).  

(3) A proposal paper may include more than one proposal. 
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(4) The education authority must— 

(a) publish the proposal paper in both electronic and printed form,  

(b) make the paper, and (so far as practicable) a copy of any separate documentation 
that it refers to under subsection (1)(d), available for inspection at all reasonable 
times and without charge— 5 

(i) at its head office and on its website, 

(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the proposal paper— 

(i) to such persons as may reasonably require that information in another form, 10 
and 

(ii) in such other form as may reasonably be requested by such persons. 

(5) The education authority must advertise the publication of the proposal paper by such 
means as it considers appropriate. 

 
5 Correction of the paper 15 

(1) This subsection applies where, during the consultation period, an education authority— 

(a) has been notified of— 

(i) an alleged omission of relevant information from a proposal paper,  

(ii) an alleged inaccuracy in a proposal paper, 

(b) discovers— 20 

(i) that relevant information has been omitted from a proposal paper, 

(ii) an inaccuracy in a proposal paper. 

(2) In a situation mentioned in subsection (1)(a), the education authority must— 

(a) determine, as the case may be, if— 

(i) relevant information has (in its opinion) been omitted, 25 

(ii) there is (in fact) an inaccuracy, and 

(b) inform the notifier as to the action (if any) it is taking under subsection (3). 

(3) In a situation mentioned in subsection (1)(a) or (b), the education authority may— 

(a) take the following steps— 

(i) publish a corrected proposal paper, 30 

(ii) give revised notice in accordance with section 6, and 

(iii) send a copy of the corrected paper to HMIE, 

(b) issue a notice to the relevant consultees and HMIE— 

(i) providing the omitted information or, as the case may be, correcting the 
inaccuracy, and  35 

(ii) if the authority considers it appropriate, extending the consultation period 
by such period as is reasonable by reference to the significance of the 
information provided or, as the case may be, the nature of the correction, or 
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(c) take no further action (except by virtue of section 10(3)). 

 
6 Notice and consultation period 

(1) The education authority must give the relevant consultees notice— 

(a) of the relevant proposal, or 

(b) where only part of the proposal affects a particular consultee (or category of 5 
consultee), of that part of the proposal. 

(2) The notice must— 

(a) give a summary of the proposal (or part),  

(b) give information about— 

(i) where a copy of the proposal paper may be obtained, and 10 

(ii) how to make written representations on the proposal (including to whom 
such representations should be submitted). 

(3) The notice must also— 

(a) state the date of the last day of the consultation period for the proposal, 

(b) advise that this is the period within which written representations must be 15 
received by the authority for them to be taken into account, and  

(c) if known (at the time of giving the notice), state the date, time and place of the 
public meeting on the proposal.   

(4) In this Act, the “consultation period” is a period (fixed by the education authority) of at 
least 6 weeks that— 20 

(a) starts on the day (or last day) on which the notice required by subsection (1) is 
given,  

(b) runs continuously, and 

(c) includes at least 30 school days of any affected school. 

(5) In subsection (4), a “school day”— 25 

(a) in relation to a particular school is a day on which the school is ordinarily open to 
its pupils for the purpose of their school education, or 

(b) in the case of a further education centre to which paragraph 10 of schedule 1 
refers, is a day on which the centre is ordinarily open to its students for the 
purpose of their further education. 30 

 
7 Public meeting 

(1) During the consultation period, the education authority must hold (and be represented 
at) a public meeting on the relevant proposal. 

(2) Advance notice of the date, time and place of the public meeting must be given by the 
education authority to— 35 

(a) the relevant consultees,   

(b) HMIE. 
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(3) Subsection (2)(a) does not require such notice to be given if it has already been given 
under section 6(3)(c). 

(4) More than one proposal may be the subject of the same public meeting if the proposals 
are included in the same proposal paper.   

 
8 Involvement of HMIE 5 

(1) The education authority must send to HMIE— 

(a) when published, a copy of the proposal paper,  

(b) as regards any relevant written representations received by the authority (from any 
person) during the consultation period— 

(i) a copy of them, or 10 

(ii) if HMIE agree, a summary of them, 

(c) a summary of any oral representations made to it (by any person) at the public 
meeting, 

(d) as available (and so far as otherwise practicable), a copy of any other relevant 
documentation. 15 

(2) HMIE are to prepare a report on the educational aspects of the relevant proposal. 

(3) In preparing the report, HMIE may— 

(a) enter any affected school and make such reasonable enquiries of such persons 
there as HMIE consider appropriate, and 

(b) make such reasonable enquiries of such other persons as HMIE consider 20 
appropriate. 

(4) In preparing the report, HMIE are to have regard (in particular) to— 

(a) the educational benefits statement,  

(b) the things sent to them under subsection (1)(b) and (c), 

(c) any written representations made (by any person) direct to HMIE on any 25 
educational aspect of the proposal so far as HMIE consider them to be relevant. 

(5) HMIE must submit the report to the education authority— 

(a) not later than 3 weeks after the authority has complied with subsection (1) (which 
3 week period may not start during the consultation period), or 

(b) within such longer period as is agreed between them.  30 

(6) In this Act, “HMIE’s report” is the report prepared under subsection (2). 

(7) In this Act, a reference to “HMIE” is a reference to Her Majesty’s Inspectors (including 
any of them). 

 
9 Consultation report 

(1) After the education authority has received HMIE’s report, the authority is to review the 35 
relevant proposal having regard (in particular) to— 

(a) any relevant— 
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(i) written representations received by the authority (from any person) during 
the consultation period, 

(ii) oral representations made to it (by any person) at the public meeting, 

(b) HMIE’s report. 

(2) The education authority must then prepare a consultation report.  5 

(3) The education authority must— 

(a) publish the consultation report in both electronic and printed form, 

(b) make the report available for inspection at all reasonable times and without 
charge— 

(i) at its head office and on its website,   10 

(ii) at any affected school or at a public library or some other suitable place 
within the vicinity of the school, 

(c) provide without charge the information contained in the consultation report— 

(i) to such persons as may reasonably require that information in another form, 
and 15 

(ii) in such other form as may reasonably be requested by such persons. 

(4) The education authority must inform any person who during the consultation period 
made written representations on the relevant proposal of the publication of the 
consultation report. 

(5) The education authority must advertise the publication of the consultation report by such 20 
means as it considers appropriate. 

 
10 Content of the report 

(1) The consultation report must (in particular)— 

(a) contain the information mentioned in subsection (2), 

(b) if applicable, include the further information mentioned in subsection (3), 25 

(c) in a relevant case, also provide the explanation mentioned in subsection (4). 

(2) The information is— 

(a) a record of the total number of any written representations made to the education 
authority (by any person) on the proposal during the consultation period, 

(b) a summary of— 30 

(i) those written representations,  

(ii) any oral representations made to it (by any person) at the public meeting, 

(c) a statement of the authority’s response to— 

(i) those written and oral representations, 

(ii) HMIE’s report, 35 

(d) a copy of that report, 

(e) a statement explaining how the education authority complied with section 9(1). 
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(3) In relation to any omission from, or inaccuracy in, the proposal paper to which section 
5(1) applies, the further information is— 

(a) details of the omission or inaccuracy (including a statement of the authority’s 
opinion on it),  

(b) a statement— 5 

(i) of the action taken in respect of the omission or inaccuracy, or 

(ii) if no action has been taken, of that fact (and why). 

(4) In the case of a closure proposal, the explanation is of the opportunity that may arise for 
making representations to the Scottish Ministers in connection with section 15(4). 

 
11 Time for further consideration 10 

(1) An education authority may proceed with a relevant proposal only after the expiry of 3 
weeks starting with the day on which the authority complies with section 9(3)(a). 

(2) In subsection (1), the reference to proceeding with a proposal is to— 

(a) deciding to implement it (wholly or partly), or 

(b) implementing it (wholly or partly). 15 

 
Special provision for rural schools 

12 Factors for rural closure proposals 

(1) Subsection (2) applies in relation to any closure proposal as respects a rural school. 

(2) The education authority must have special regard to the factors mentioned in subsection 
(3). 20 

(3) The factors are— 

(a) any viable alternative to the closure proposal,   

(b) the likely effect on the local community in consequence of the proposal (if 
implemented), 

(c) the likely effect caused by any different travelling arrangements that may be 25 
required in consequence of the proposal (if implemented).  

(4) For the purpose of subsection (3)(b), the effect on the community is to be assessed by 
reference (in particular) to— 

(a) the sustainability of the community, 

(b) the availability of the school’s premises and its other facilities for use by the 30 
community. 

(5) For the purpose of subsection (3)(c)— 

(a) the effect caused by such travelling arrangements includes (in particular)— 

(i) that on the school’s pupils and staff and any other users of the school’s 
facilities, 35 

(ii) any environmental impact, 

(b) the travelling arrangements are those to and from the school of (and for) the 
school’s pupils and staff and any other users of the school’s facilities. 
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13 Explanation of approach 

(1) Subsections (2) and (3) apply in relation to any closure proposal as respects a rural 
school. 

(2) The proposal paper must additionally explain how the education authority complied 
with section 12 when formulating the proposal. 5 

(3) The consultation report must additionally explain— 

(a) how the education authority complied with section 12 when reviewing the 
proposal under section 9(1), 

(b) any change of attitude that the education authority has had which is attributable to 
its compliance with section 12 when reviewing the proposal under section 9(1). 10 

 
14 Designation of rural schools 

(1) In this Act, a “rural school” is a school which is designated as such by its inclusion in 
the list of rural schools maintained by the Scottish Ministers for the purposes of this 
subsection.  

(2) In determining the question of rurality when considering whether a school falls to be 15 
included in or excluded from the list of rural schools, the Scottish Ministers are to have 
regard (in particular) to— 

(a) the population of the community (or settlement) in which the school is located, 

(b) the geographical circumstances of that community (or settlement) including its 
relative remoteness or inaccessibility. 20 

(3) The list of rural schools is to be accompanied by an explanation of how the Scottish 
Ministers devised the list— 

(a) by reference to subsection (2), and 

(b) if they consider it appropriate, by reference to any recognised criteria available 
from a reliable source.  25 

(4) The Scottish Ministers are to— 

(a) monitor the list of rural schools (and update it as regularly as they consider 
necessary), 

(b) publish it (including as updated) in such way as they consider appropriate. 

(5) An education authority must provide the Scottish Ministers with such information as 30 
they may reasonably require of it in connection with the list of rural schools. 

 
Call-in by the Scottish Ministers 

15 Call-in of closure proposals  

(1) Subsections (2) to (6) apply where, in relation to any school, an education authority has 
decided to implement a closure proposal. 35 

(2) The education authority must— 

(a) notify the Scottish Ministers of that decision within the period of 6 working days 
starting with the day on which the decision is made, 

(b) along with that notification, give them a copy of— 
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(i) the proposal paper, 

(ii) the consultation report. 

(3) Before the expiry of 6 weeks starting with the day on which that decision is made, the 
Scottish Ministers may issue a call-in notice to the education authority. 

(4) In considering whether to issue a call-in notice, the Scottish Ministers are to take 5 
account of any relevant representations made to them (by any person) within the first 3 
weeks of that 6 week period. 

(5) A call-in notice has the effect of remitting the closure proposal to the Scottish Ministers. 

(6) The education authority may not proceed further with the proposal before the expiry of 
the 6 week period within which a call-in notice may be issued as respects the proposal. 10 

(7) But the restriction in subsection (6) ceases to apply if (before the end of that period) the 
Scottish Ministers inform the education authority that they do not intend to issue a call-
in notice as respects the proposal. 

(8) In subsection (6), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 15 

 
16 Determination of case 

(1) Subsections (2) and (3) apply where a call-in notice is issued as respects a closure 
proposal. 

(2) The Scottish Ministers may— 

(a) refuse to consent to the proposal, or 20 

(b) grant their consent to the proposal— 

(i) subject to conditions, or 

(ii) unconditionally. 

(3) The education authority may not proceed further with the proposal— 

(a) unless the Scottish Ministers grant their consent to it under subsection (2)(b), and 25 

(b) until the Scottish Ministers duly inform the authority of that consent (and any 
conditions to which it is subject). 

(4) In subsection (3), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 

 
17 Grounds for call-in etc. 30 

(1) The Scottish Ministers may issue a call-in notice only if subsection (2) applies. 

(2) This subsection applies where it appears to the Scottish Ministers that the education 
authority may have failed— 

(a) in a significant regard to comply with the requirements imposed on it by (or 
under) this Act so far as they are relevant in relation to the closure proposal, or 35 

(b) to take proper account of a material consideration relevant to its decision to 
implement the proposal. 
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(3) The education authority must provide the Scottish Ministers with such information in 
connection with a closure proposal as they may reasonably require of it for the purposes 
of their consideration of— 

(a) whether to issue a call-in notice, or 

(b) the matter of consent (including conditions) under section 16(2). 5 

(4) In this Act, a “call-in notice” is one issuable by the Scottish Ministers under section 
15(3). 

 
General 

18 Ancillary provision 

Schedule 3— 10 

(a) modifies enactments, 

(b) makes transitional, transitory and saving provision. 

 
19 Guidance 

In exercising its functions under this Act, an education authority must have regard to 
any guidance issued by the Scottish Ministers for the purposes of or in connection with 15 
this Act. 

 
20 Regulations 

(1) The Scottish Ministers may by regulations make such— 

(a) supplemental provision, or 

(b) incidental, consequential, transitional, transitory or saving provision, 20 

as they consider necessary or expedient for the purposes of or in connection with this 
Act. 

(2) The Scottish Ministers may by regulations modify schedule 1 or 2 by— 

(a) adding an entry to, or removing an entry from, it, or 

(b) altering the terms of any entry in it. 25 

(3) Regulations under subsection (1)(a) may (in particular) elaborate on any aspect of the 
process provided for in sections 1 to 17.  

(4) Regulations under subsection (1) may (in particular) include provision as to the 
functions of education authorities or the Scottish Ministers. 

(5) The power to make regulations under subsection (1) or (2) includes power to make 30 
different provision for different purposes. 

(6) The power to make regulations under subsection (1) or (2) is exercisable by statutory 
instrument, but— 

(a) a statutory instrument containing regulations under subsection (2) is not to be 
made unless a draft of the instrument has been laid before, and approved by 35 
resolution of, the Scottish Parliament,  

514



Schools (Consultation) (Scotland) Bill 11 
 

(b) a statutory instrument containing regulations under subsection (1) which adds to, 
replaces or omits the text of an Act (including this Act) is not to be made unless a 
draft of the instrument has been laid before, and approved by resolution of, the 
Parliament, 

(c) a statutory instrument containing any other regulations under subsection (1) is 5 
subject to annulment in pursuance of a resolution of the Parliament. 

 
21 Definitions 

(1) In this Act— 

“education authority” has the meaning given in section 135(1) of the 1980 Act, 

“school”— 10 

(a) means any school under the management of an education authority (that is, 
a public school as defined in section 135(1) of the 1980 Act), 

(b) in relation to a proposal specified in paragraph 10 of schedule 1, includes 
the (authority-managed) further education centre concerned, 

“the 1980 Act” means the Education (Scotland) Act 1980 (c.44). 15 

(2) In this Act— 

“affected school” is to be construed in accordance with paragraph 11 of schedule 
1, 

“call-in notice” (as respects a closure proposal) is defined in section 17(4), 

“consultation period” is defined in section 6(4) and “consultation report” is to be 20 
construed by reference to section 1(4), 

“educational benefits statement”, “proposal paper” and “public meeting” are to be 
construed by reference to section 1(3), 

“HMIE’s report” and “HMIE” are defined in section 8(6) and (7), 

“relevant proposal”, “closure proposal” and “relevant consultees” are defined in 25 
section 2, 

“rural school” is defined in section 14(1). 

(3) Unless the context otherwise requires, any undefined expression used in this Act (but 
defined in section 135(1) of the 1980 Act) is to be construed in accordance with section 
135(1) of the 1980 Act. 30 

 
22 Commencement and short title 

(1) This section and sections 19 to 21 come into force on the day after Royal Assent. 

(2) The other provisions of this Act come into force on the day that the Scottish Ministers 
by order made by statutory instrument appoint. 

(3) An order under subsection (2) may appoint different days for different provisions. 35 

(4) An order under subsection (2) may—  

(a) include such transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient in connection with the commencement of this 
Act, 
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(b) make different provision for different purposes. 

(5) The short title of this Act is the Schools (Consultation) (Scotland) Act 2009. 
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SCHEDULE 1 
(introduced by section 2) 

RELEVANT PROPOSALS 

 
Closure  

1 (1) A proposal to permanently— 5 

(a) discontinue a school, or  

(b) discontinue— 

(i) all the nursery classes in a school, or 

(ii) a stage of education in a school (apart from a nursery class).  

(1A) A proposal to permanently— 10 

(a) discontinue the provision of Gaelic medium education in all the nursery classes in 
a school that also provides a nursery class through English medium education, or  

(b) discontinue the provision of Gaelic medium education in a stage of education 
(apart from a nursery class) in a school that also provides the stage of education 
through English medium education. 15 

(1B) A proposal to permanently— 

(a) discontinue the provision of English medium education in all the nursery classes 
in a school that also provides a nursery class through Gaelic medium education, or 

(b) discontinue the provision of English medium education in a stage of education 
(apart from a nursery class) in a school that also provides the stage of education 20 
through Gaelic medium education. 

(2) For the purpose of this paragraph a proposal to make arrangements of the sort mentioned 
in sub-paragraph (3) (however described) is to be regarded as a proposal to discontinue 
(as the case may be)— 

(a) the school, 25 

(b) all the nursery classes in the school, 

(c) a stage of education in the school (apart from a nursery class), or 

(d) the provision of Gaelic or English medium education in all the nursery classes or a 
stage of education (apart from a nursery class) in the school. 

(3) The arrangements are such arrangements in respect of the school or a stage of education 30 
in the school as would (if they were implemented) result, or be likely to result, in the 
permanent discontinuation of (as the case may be)— 

(a) the school, 

(b) all the nursery classes in the school, 

(c) a stage of education in the school (apart from a nursery class), or 35 

(d) the provision of Gaelic or English medium education in all the nursery classes or a 
stage of education (apart from a nursery class) in the school. 

(4) If a proposal— 

(a) by virtue of sub-paragraph (2) falls within this paragraph, and  
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(b) also falls within another paragraph of this schedule except paragraph 10, 

the proposal is to be regarded as falling within this paragraph only.  

 
Establishment 

2 A proposal to establish— 

(a) a new school, or 5 

(b) a new stage of education in a school. 

 
Relocation 

3 A proposal to relocate (in whole or in part) a school or nursery class. 

 
Admission arrangements 

4 A proposal to vary any admission arrangements for a school including— 10 

(a) a proposal to establish, terminate or otherwise alter the catchment area of a school, 
and  

(b) a proposal to make or modify guidelines in respect of the handling of placing 
requests. 

 
Transfer from primary to secondary school 15 

5 A proposal to vary the arrangements for the transfer of pupils from a primary school to a 
secondary school.  

 
Primary school commencement date 

6 A proposal to change the school commencement date of a primary school. 

 
Special class outwith a special school 20 

7 A proposal to vary arrangements for the constitution of a special class in a school other 
than a special school. 

 
Transport to denominational school 

8 A proposal to discontinue arrangements for the provision of transport by the education 
authority for pupils attending a denominational school. 25 

 
Changing from denominational to non-denominational school 

9 A proposal to change a denominational school into a non-denominational school.  

 
Discontinuance of a further education centre 

10 (1) A proposal to discontinue a further education centre which is managed by the education 
authority.  30 
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(2) For the purpose of this paragraph, a “further education centre” is an institution for the 
provision of further education. 

(3) But it does not include a centre wholly or mainly for the provision of social, cultural and 
recreational activities (or any of such activities) or a centre for provision of courses of 
education in the evening only. 5 

 
Meaning of expressions used in this schedule 

11 (1) In this Act, a reference to any school that is affected by a proposal is to— 

(a) every school which the proposal directly concerns, and 

(b) any other school which would be significantly affected in consequence of the 
proposal (if implemented).  10 

(2) So (for example) an affected school is— 

(a) a school which it is proposed be discontinued,  

(b) a school to which the education authority proposes to transfer some or all of the 
pupils of a discontinued school, 

(c) a school in respect of which it is proposed to alter the catchment area (including 15 
where that is the result of the discontinuance of another school), 

(d) a school from which it is proposed to transfer pupils as a result of the 
establishment of a new school.  

(3) But a school is not an affected school solely because it would be likely to become the 
subject of placing requests as a consequence of the implementation of a proposal. 20 

12 For the purposes of this schedule and schedule 2— 

“catchment area” has the meaning given in section 28A(3D) of the 1980 Act,  

“denominational school” is a school of a type referred to in section 21 of the 1980 
Act, 

 “English medium education” means teaching by means of the English language, 25 

“Gaelic medium education” means teaching by means of the Gaelic language (as 
spoken in Scotland), 

“nursery class”, “primary education”, secondary education” and “further 
education” are to be construed in accordance with section 135(1) and (2) of the 
1980 Act, 30 

“primary school” and “secondary school” are schools where primary and 
secondary education respectively are provided (whether or not exclusively),  

“school commencement date” has the meaning given in section 32(1) of the 1980 
Act,  

“special school” has the meaning given in section 29(1) of the Education 35 
(Additional Support for Learning) (Scotland) Act 2004 (asp 4) and “special class” 
is a class of the kind described there, 

“stage of education” means— 

(a) a yearly stage of— 

(i) primary education, or  40 
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(ii) secondary education,  

(b) a nursery class in a school, or 

(c) a special class in a school which is not itself a special school. 

 

SCHEDULE 2 
(introduced by section 2) 5 

RELEVANT CONSULTEES 

 
Closure 

1  In relation to a proposal specified in paragraph 1 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 10 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 15 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any),  

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 20 
of the Local Government in Scotland Act 2003 (asp 1), 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 

 
Establishment 25 

2 In relation to a proposal specified in paragraph 2 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 30 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 35 

(f) the community council (if any),  
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(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 5 
relevant. 

 
Relocation 

3 In relation to a proposal specified in paragraph 3 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 10 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 15 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 20 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant, 

(i) any other users of any affected school that the education authority considers 
relevant. 

 
Admission arrangements 25 

4 In relation to a proposal specified in paragraph 4 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 30 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 35 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 
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(h) any other education authority that the education authority considers relevant. 

 
Transfer from primary to secondary school 

5 In relation to a proposal specified in paragraph 5 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 5 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 10 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any), 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 15 
of the Local Government in Scotland Act 2003, 

(h) any other education authority that the education authority considers relevant. 

 
Primary school commencement date 

6 In relation to a proposal specified in paragraph 6 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 20 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 25 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) any other education authority that the education authority considers relevant. 

 
Special class outwith a special school 30 

7 In relation to a proposal specified in paragraph 7 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 35 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 
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(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) any other education authority that the education authority considers relevant. 

 
Transport to denominational school 5 

8 In relation to a proposal specified in paragraph 8 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 10 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 15 

(f) any other education authority that the education authority considers relevant. 

 
Changing from denominational to non-denominational school 

9 In relation to a proposal specified in paragraph 9 of schedule 1, the consultees are— 

(a) the Parent Council or Combined Parent Council of any affected school, 

(b) the parents of the pupils at any affected school, 20 

(c) the parents of any children expected by the education authority to attend any 
affected school within two years of the date of publication of the proposal paper, 

(d) the pupils at any affected school (in so far as the education authority considers 
them to be of a suitable age and maturity), 

(e) the staff (teaching and other) at any affected school, 25 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) any other education authority that the education authority considers relevant. 

 
Discontinuance of a further education centre 

10 In relation to a proposal specified in paragraph 10 of schedule 1, the consultees are— 30 

(a) the Parent Council or Combined Parent Council of any school at which the pupils 
who attend the further education centre also attend,  

(b) the parents of the pupils of school age attending the centre,  

(c) the parents of any pupils expected by the education authority to attend the centre 
within two years of the date of publication of the proposal paper, 35 

(d) the pupils attending the centre (in so far as the education authority considers them 
to be of a suitable age and maturity), 

523



20 Schools (Consultation) (Scotland) Bill 
Schedule 3—Ancillary provision 

 
(e) the staff (teaching and other) of any school at which the pupils who attend the 

further education centre also attend, 

(ea) any trade union which appears to the education authority to be representative of 
the persons mentioned in sub-paragraph (e), 

(f) the community council (if any), 5 

(g) any body which has been established by a local authority, whether formally or 
informally, for the purpose of assisting it in carrying out its functions under Part 2 
of the Local Government in Scotland Act 2003, 

(h) the staff (teaching and other) at the centre, 

(i) the students attending the centre, 10 

(j) the employers of any such students,  

(k) any other users of the centre that the education authority considers relevant. 

 
Gaelic consultee 

11 In relation to any proposal mentioned above which affects the provision of Gaelic 
medium education, Bòrd na Gàidhlig is also a consultee. 15 

 
Denominational consultee 

12 In relation to any proposal mentioned above which affects a denominational school, also 
a consultee is the person duly authorised for the purpose by the church or 
denominational body in whose interest the affected school is conducted. 

 
Meaning of expressions used in this schedule 20 

13 In this schedule— 

“community council” is one established by a local authority under Part IV of the 
Local Government (Scotland) Act 1973 (c.65), 

“Parent Council” and “Combined Parent Council” means one established in 
accordance with sections 6 and 16 respectively of the Scottish Schools (Parental 25 
Involvement) Act 2006 (asp 8). 

 

SCHEDULE 3 
(introduced by section 18) 

ANCILLARY PROVISION 

 
Modification of enactments 30 

1 (1) In section 22 (discontinuance and moves of educational establishments) of the 1980 
Act— 

(a) in subsection (4), for the words “sections 22A, 22B, 22C and 22D of this Act” in 
the first place where they occur substitute “sections 22C and 22D of this Act and 
the Schools (Consultation) (Scotland) Act 2009 (asp 00)”, 35 
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(b) in proviso (ii) to that subsection, for the words “sections 22A, 22B, 22C and 22D 
of this Act” substitute “sections 22C and 22D of this Act and the Schools 
(Consultation) (Scotland) Act 2009 (asp 00)”. 

(2) Sections 22A and 22B of the 1980 Act are repealed. 

2 In the Local Government etc. (Scotland) Act 1994 (c.39), section 143 is repealed. 5 

 
Transitional, transitory and saving provision 

3 (1) Sub-paragraphs (2) to (5) apply to any relevant proposal if— 

(a) a consultation on the proposal has been initiated (and is in progress), or has been 
carried out, by an education authority— 

(i) under the 1981 Regulations and section 22A of the 1980 Act, and 10 

(ii) before commencement of this paragraph, and 

(b) no final decision to implement the proposal has been made before commencement 
of this paragraph.  

(2) The education authority may not proceed with the proposal unless the consultation 
consists of (or includes) the matters provided for in sections 1 to 10 so far as relevant in 15 
relation to the proposal. 

(3) Section 11 applies in relation to the proposal. 

(4) In the case of a closure proposal as respects a rural school— 

(a) where applicable— 

(i) if the proposal paper has not yet been published, the paper must (whenever 20 
published) additionally explain the extent to which the education authority 
has, up to that stage, taken account of the matters provided for in section 
12(2) to (5), 

(ii) if the consultation report has not yet been published, the report must 
(whenever published) additionally explain the extent to which the 25 
education authority has, at any (or any other) stage, taken account of the 
matters provided for in section 12(2) to (5), 

(b) at any time when the education authority is deciding whether to implement the 
proposal, section 12(2) to (5) applies in relation to the proposal. 

(5) In the case of any closure proposal, if at any time the education authority decides to 30 
implement the proposal, sections 15 to 17 apply in relation to the proposal. 

4 (1) Sub-paragraph (2) applies to a relevant proposal if— 

(a) a consultation on the proposal has been carried out by an education authority— 

(i) under the 1981 Regulations and section 22A of the 1980 Act, and 

(ii) before the commencement of this paragraph, and 35 

(b) the final decision to implement the proposal has been made before 
commencement of this paragraph. 

(2) The education authority may proceed further with the proposal except in the 
circumstances mentioned in sub-paragraph (3) or (4). 

(3) The circumstances are where the authority modifies the proposal in a material way. 40 
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(4) The circumstances are where— 

(a) in accordance with section 22B of the 1980 Act, the proposal requires the consent 
of the Scottish Ministers, and  

(b) that consent— 

(i) has not yet been given, or 5 

(ii) is, or has been, refused. 

5 Despite paragraph 1(2)— 

(a) to the extent required for the purposes of paragraph 3, the 1981 Regulations and 
section 22A of the 1980 Act continue to operate as they did immediately before 
the commencement of this paragraph, and 10 

(b) to the extent required for the purposes of paragraph 4, the 1981 Regulations and 
section 22A of the 1980 Act, and section 22B of that Act, continue to operate as 
they did immediately before the commencement of this paragraph. 

6 (1) In paragraph 3(2), the reference to proceeding with the proposal is to— 

(a) deciding to implement it (wholly or partly), or 15 

(b) implementing it (wholly or partly). 

(2) In paragraph 4(2), the reference to proceeding further with the proposal is to 
implementing it (wholly or partly). 

(3) In this schedule, “the 1981 Regulations” are the Education (Publication and 
Consultation Etc.) (Scotland) Regulations 1981 (S.I. 1981/1558). 20 
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[AS PASSED]

An Act of the Scottish Parliament to make provision for the consultation process that is to 
apply as respects various proposals made by education authorities for schools; to make 
special provision for rural schools; to provide for Ministerial call-in of closure proposals; and 
for connected purposes.

Introduced by: Fiona Hyslop
On: 2 March 2009
Bill type: Executive Bill

528


	Contents 
	Foreword
	Introduction of the Bill
	Bill (As Introduced) (SP Bill 23)
	Explanatory Notes (and other accompanying documents) (SP Bill 23-EN)
	Policy Memorandum (SP Bill 23-PM)
	Delegated Powers Memorandum (SP Bill 23-DPM)

	Stage 1
	Stage 1 Report, Education, Lifelong Learning and Culture Committee
	Extracts from the Minutes, Subordinate Legislation Committee 
	Official Report, Subordinate Legislation Committee, 12 May 2009
	Submissions to the Finance Committee
	Oral Evidence and Associated Written Evidence
	Other Written Evidence
	Extract from the Minutes of the Parliament, 2 September 2009
	Official Report, Meeting of the Parliament, 2 September 2009

	Stage 2 
	Marshalled List of Amendments for Stage 2 (SP Bill 23-ML)
	Groupings of Amendments for Stage 2 (SP Bill 23-G)
	Extract from the Minutes, Education, Lifelong Learning and Culture Committee, 30 September 2009
	Official Report, Education, Lifelong Learning and Culture Committee, 30 September 2009
	Bill (As Amended at Stage 2) (SP Bill 23A)
	Revised Explanatory Notes (SP Bill 23A-EN)

	Stage 3
	Marshalled List of Amendments selected for Stage 3 (SP Bill 23A-ML)
	Groupings of Amendments for Stage 3 (SP Bill 23A-G)
	Extract from the Minutes of the Parliament, 19 November 2009
	Official Report, Meeting of the Parliament, 19 November 2009
	Bill (As Passed) (SP Bill 23B)




