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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and, 
where the linked material is still available, are correct at the time of publishing this 
volume. The Scottish Parliament is not responsible for the content of external 
Internet sites. The links in this volume will not be monitored after publication, and no 
guarantee can be given that all links will continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The written submissions received by the Justice Committee were originally published 
on the web only and not included in its Stage 1 Report. They are, therefore, included 
in this volume after that report. 
 
In addition to its response to the Stage 1 Report, the Scottish Government made a 
specific response to recommendations made by the Subordinate Legislation 
Committee in its report at Stage 1. The response, and extracts from the minutes and 
Official Report of the meeting at which the Committee considered the response, are 
included in this volume. 
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Judiciary and Courts (Scotland) Bill 1
Part 1—Judicial independence 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 6-EN.  A Policy Memorandum is printed separately as SP Bill 6-PM. 

Judiciary and Courts (Scotland) Bill
[AS INTRODUCED] 

An Act of the Scottish Parliament to make provision about the judiciary and the courts; to 
establish the Scottish Court Service; and for connected purposes. 

PART 1

JUDICIAL INDEPENDENCE

1 Guarantee of continued judicial independence 5

10

15

20

(1) The following persons must uphold the continued independence of the judiciary— 

(a) the First Minister, 

(b) the Lord Advocate, 

(c) the Scottish Ministers, and 

(d) all other persons with responsibility for matters relating to— 

(i) the judiciary, or  

(ii) the administration of justice,  

where that responsibility is to be discharged only in or as regards Scotland. 

(2) In pursuance of subsection (1), the First Minister, the Lord Advocate and the Scottish 
Ministers—

(a) must not seek to influence particular judicial decisions through any special access 
to the judiciary, and 

(b) must have regard to the need for the judiciary to have the support necessary to 
enable them to carry out their functions. 

(3) In this section “the judiciary” means the judiciary of— 

(a) the Supreme Court of the United Kingdom, and 

(b) any other court established under the law of Scotland. 

SP Bill 6 Session 3 (2008) 
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2 Judiciary and Courts (Scotland) Bill 
Part 2—The judiciary 

Chapter 1—Head of the Scottish Judiciary 

PART 2

THE JUDICIARY

CHAPTER 1

HEAD OF THE SCOTTISH JUDICIARY

2 Head of the Scottish Judiciary  5

10
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(1) The Lord President is the Head of the Scottish Judiciary. 

(2) As Head of the Scottish Judiciary the Lord President is responsible— 

(a) for making and maintaining arrangements for securing the efficient disposal of 
business in the Scottish courts, 

(b) for representing the views of the Scottish judiciary to the Scottish Parliament and 
the Scottish Ministers, 

(c) for laying before the Scottish Parliament written representations on matters that 
appear to the Head of the Scottish Judiciary to be matters of importance relating 
to—

(i) the Scottish judiciary, or 

(ii) the administration of justice, 

(d) for making and maintaining appropriate arrangements for the welfare, training and 
guidance of judicial office holders, and 

(e) for making and maintaining, in accordance with section 26, appropriate 
arrangements for— 

(i) the investigation and determination of any matter concerning the conduct 
of judicial office holders, and 

(ii) the review of such determinations. 

(3) If, in carrying out the responsibility mentioned in subsection (2)(a), the Lord President 
gives a direction of an administrative character to a sheriff principal, the sheriff principal 
must comply with the direction. 

(4) References in this section to the Scottish judiciary are references to the judiciary of any 
court established under the law of Scotland (other than the Supreme Court of the United 
Kingdom). 

(5) In this section, “the Scottish courts” means— 

(a) the Court of Session, 

(b) the High Court of Justiciary, 

(c) the court for hearing appeals under section 57(1)(b) of the Representation of the 
People Act 1983 (c.2), 

(d) the election court in Scotland constituted under section 123 of that Act, 

(e) the Lands Valuation Appeal Court, 

(f) the sheriff courts, 

(g) justice of the peace courts, and 

(h) such other courts as the Scottish Ministers may by order specify. 
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Judiciary and Courts (Scotland) Bill 3
Part 2—The judiciary 
Chapter 2—Senior judiciary: vacancy, incapacity and suspension 

(6) Before making an order under subsection (5)(h), the Scottish Ministers must consult the 
Lord President. 

3 Delegation of functions 
(1) The Lord President may delegate to a judicial office holder any function mentioned in 

subsection (2) of section 2 other than the functions mentioned in subsection (2) below. 5

10
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35

(2) Those functions are— 

(a) so far as exercisable in relation to sheriff courts or justice of the peace courts, the 
function conferred by paragraph (a) of subsection (2) of that section, 

(b) the function conferred by paragraph (e) of subsection (2) of that section. 

CHAPTER 2

SENIOR JUDICIARY: VACANCY, INCAPACITY AND SUSPENSION

4 Lord President
(1) This section applies during any period when— 

(a) the office of Lord President is vacant, 

(b) the Lord President is incapacitated, or 

(c) the Lord President is suspended. 

(2) During such a period— 

(a) any function of the Lord President is exercisable instead by the Lord Justice 
Clerk,

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the Lord Justice Clerk, 

(c) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 
the Inner House, and 

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House. 

(3) For the purposes of this section— 

(a) the Lord President is to be regarded as incapacitated only if the First Minister has 
received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord President 
is incapacitated,  

(b) in such a case, the Lord President is to be regarded as incapacitated until the First 
Minister has received a declaration in writing signed by a majority of the total 
number of judges of the Inner House declaring that they are satisfied that the Lord 
President is no longer incapacitated. 

(4) The judges of the Inner House making a declaration for the purposes of subsection (3)(a) 
or (b) must include the Lord Justice Clerk. 

(5) The requirement in subsection (4)— 

(a) does not apply during any period when section 5 applies, and 
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4 Judiciary and Courts (Scotland) Bill 
Part 2—The judiciary 

Chapter 2—Senior judiciary: vacancy, incapacity and suspension 

(b) is subject to section 7(4). 

(6) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament. 

(7) The reference in subsection (2)(a) to functions of the Lord President does not include the 
function of participating in a panel established under section 18(2) in connection with a 
vacancy, or an expected vacancy, in the office of Lord Justice Clerk. 

5
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5 Lord Justice Clerk
(1) This section applies during any period when— 

(a) the office of Lord Justice Clerk is vacant, 

(b) the Lord Justice Clerk is incapacitated, or 

(c) the Lord Justice Clerk is suspended. 

(2) During such a period— 

(a) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 
the Inner House, and 

(b) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House. 

(3) For the purposes of this section— 

(a) the Lord Justice Clerk is to be regarded as incapacitated only if the First Minister 
has received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord Justice 
Clerk is incapacitated, 

(b) in such a case, the Lord Justice Clerk is to be regarded as incapacitated until the 
First Minister has received a declaration in writing signed by a majority of the 
total number of judges in the Inner House declaring that they are satisfied that the 
Lord Justice Clerk is no longer incapacitated. 

(4) The judges of the Inner House making a declaration for the purposes of subsection (3)(a) 
or (b) must include the Lord President. 

(5) The requirement in subsection (4)— 

(a) does not apply during any period when section 4 applies, and 

(b) is subject to section 7(4). 

(6) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament. 

6 Periods when both sections 4 and 5 apply 
(1) Subsection (2) applies during any period when both sections 4 and 5 apply. 

(2) During such a period, subsection (2) of each of those sections does not apply and 
instead—

(a) any function of the Lord President is exercisable instead by the senior judge of the 
Inner House, 

8



Judiciary and Courts (Scotland) Bill 5
Part 2—The judiciary 
Chapter 2—Senior judiciary: vacancy, incapacity and suspension 

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the senior judge of the Inner House, 

(c) any function of the Lord Justice Clerk is exercisable instead by the second senior 
judge of the Inner House, and 

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the second senior judge of the Inner House. 
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7 Supplementary
(1) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 
senior judge of the Inner House by virtue of section 4, 5 or 6, and 

(b) that judge is unavailable, 

the function is exercisable by, or the thing falls to be done in relation to, the second 
senior judge of the Inner House. 

(2) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 
second senior judge of the Inner House by virtue of section 6 or subsection (1) 
above, and 

(b) that judge is unavailable, 

the function is exercisable by, or the thing falls to be done in relation to, the next senior 
judge of the Inner House who is available. 

(3) In calculating the total number of judges of the Inner House for the purposes of section 
4(3) or 5(3), the following are not to be counted— 

(a) in the case of section 4(3)— 

(i) the Lord President, and 

(ii) during any period when section 5 applies, the Lord Justice Clerk, 

(b) in the case of section 5(3)— 

(i) the Lord Justice Clerk, and 

(ii) during any period when section 4 applies, the Lord President, and 

(c) in either case— 

(i) any judge of the Inner House who is suspended from office, and 

(ii) any office of judge of the Inner House which is vacant. 

(4) The requirements in sections 4(4) and 5(4) do not apply for the purpose of declarations 
under sections 4(3)(a) and 5(3)(a) respectively if— 

(a) the judges making the declarations are satisfied that both the Lord President and 
the Lord Justice Clerk are incapacitated, and 

(b) the declarations state that this subsection applies. 

(5) Nothing in this Chapter affects any remuneration payable to, or in respect of, the Lord 
President, the Lord Justice Clerk or any other judge of the Inner House. 

9



6 Judiciary and Courts (Scotland) Bill 
Part 2—The judiciary 

Chapter 3—Judicial appointments 

8 Interpretation of Chapter 2
(1) In this Chapter— 

“incapacitated”, in relation to the Lord President or the Lord Justice Clerk, means 
unable by reason of ill health to carry out the functions of the office concerned, 
and5

10
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20
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35

“suspended” means suspended from office under section 34. 

(2) A reference in this Chapter to the senior judge, the second senior judge or the next 
senior judge of the Inner House is to be construed by reference to seniority of 
appointment to a Division of the Inner House. 

(3) A reference in this Chapter to— 

(a) any function of the Lord President includes any function of the Lord Justice 
General,

(b) anything that falls to be done in relation to the Lord President includes anything 
that falls to be done in relation to the Lord Justice General, 

(c) the functions of the office of Lord President includes the functions of the office of 
Lord Justice General. 

(4) Where any other enactment makes provision for the carrying out of any function of the 
Lord President by the Lord Justice Clerk, this Act does not affect the operation of that 
enactment except in relation to any period during which section 4 applies. 

CHAPTER 3

JUDICIAL APPOINTMENTS

Judicial Appointments Board for Scotland 

9 The Judicial Appointments Board for Scotland 
(1) There is established a body to be known as the Judicial Appointments Board for 

Scotland (referred to in this Chapter as “the Board”). 

(2) The functions of the Board are— 

(a) to recommend to members of the Scottish Executive individuals for appointment 
to judicial offices within the Board’s remit, and 

(b) to provide advice to members of the Scottish Executive in connection with such 
appointments. 

(3) In carrying out its functions, the Board is not to be subject to the direction or control of 
any member of the Scottish Executive or any other person. 

(4) Schedule 1 makes further provision about the Board. 

10 Judicial offices within the Board’s remit 
(1) The judicial offices within the Board’s remit are— 

(a) the office of judge of the Court of Session, 

(b) the office of Chairman of the Scottish Land Court, 
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Judiciary and Courts (Scotland) Bill 7
Part 2—The judiciary 
Chapter 3—Judicial appointments 

(c) the office of temporary judge (except in any case where the individual to be 
appointed to the office holds or has held the office of Chairman of the Scottish 
Land Court, sheriff principal or sheriff), 

(d) the office of sheriff principal, 

(e) the office of sheriff, 5

10
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20

25
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35

(f) the office of part-time sheriff, and 

(g) such other judicial offices (whether full-time, part-time or temporary) as the 
Scottish Ministers may by order specify. 

(2) The Scottish Ministers may specify a judicial office under subsection (1)(g) only if the 
First Minister has, or the Scottish Ministers have, the function of making appointments 
to the office, or of nominating or recommending individuals for appointment to the 
office.

(3) In subsection (1)(g), “judicial office ”means— 

(a) the office of judge of any court, 

(b) the office of member of any tribunal, or 

(c) any other office, or appointment, consisting of functions of a judicial nature. 

11 Recommendations of the Board 
(1) The relevant Minister may— 

(a) appoint an individual to a judicial office within the Board’s remit, or  

(b) nominate or recommend an individual for appointment to such an office,  

only if the Board has recommended the individual for appointment to the office. 

(2) Subsection (3) applies where— 

(a) the Board has recommended an individual for appointment, and 

(b) the relevant Minister has decided not to accept the recommendation. 

(3) The relevant Minister must give the Board notice of the decision. 

(4) The notice must include the reasons for the decision. 

(5) On receipt of the notice, the Board must— 

(a) reconsider its recommendation, and 

(b) make a further recommendation (whether of the same or a different individual). 

(6) In this section references to the relevant Minister are— 

(a) where the First Minister has the function of making appointments to the judicial 
office concerned, or nominating or recommending individuals for appointment to 
the office, references to the First Minister, 

(b) where the Scottish Ministers have that function, references to the Scottish 
Ministers.

11



8 Judiciary and Courts (Scotland) Bill 
Part 2—The judiciary 

Chapter 3—Judicial appointments 

12 Selection criteria 
(1) This section applies where the Board is selecting an individual to be recommended by it 

for appointment. 

(2) Selection must be solely on merit. 

(3) The Board may select an individual only if it is satisfied that the individual is of good 
character.

5
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13 Assessment of legal knowledge, skills and competence 
(1) Only the judicial and legal members of the Board may take part in any assessment by 

the Board of an individual’s— 

(a) knowledge of the law, or 

(b) skills and competence in the interpretation and application of the law. 

(2) Subsection (1) does not prevent a member of the Board from taking part in a decision of 
the Board as to whether to recommend an individual for appointment to a judicial office. 

14 Encouragement of diversity 
(1) In carrying out its functions, the Board must have regard to the need to encourage 

diversity in the range of individuals available for selection to be recommended for 
appointment to a judicial office. 

(2) Subsection (1) is subject to section 12. 

15 Guidance
(1) The Scottish Ministers may issue guidance to the Board as to the procedures to be 

followed by it in the carrying out of its functions. 

(2) The Lord President may issue guidance to the Board as to the procedures to be followed 
by it in the carrying out of its functions. 

(3) Guidance issued under subsection (1) or (2) may, in particular, relate to the manner in 
which the Board is to publicise vacancies and identify candidates for any appointment. 

(4) In carrying out its functions, the Board must have regard to any guidance issued under 
this section. 

(5) Before issuing any guidance under subsection (1), the Scottish Ministers must consult 
the Lord President and the Board. 

(6) Before issuing any guidance under subsection (2), the Lord President must— 

(a) consult the Board, and 

(b) obtain the agreement of the Scottish Ministers. 

(7) The Scottish Ministers must, as soon as possible after the issuing of guidance under 
subsection (1) or (2), lay a copy of the guidance before the Scottish Parliament. 

(8) The Scottish Ministers must publish any guidance issued under subsection (1). 

(9) The Lord President must publish any guidance issued under subsection (2). 

12



Judiciary and Courts (Scotland) Bill 9
Part 2—The judiciary 
Chapter 3—Judicial appointments 

16 Confidentiality of information 
(1) A person (whether or not a member of the Board or its staff) who has provided or 

obtained confidential information in connection with the carrying out of the Board’s 
functions must not disclose the information unless the disclosure is authorised. 

(2) Information is confidential for the purposes of subsection (1) if it relates to an identified 
or identifiable individual. 
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(3) Disclosure of information is authorised for the purposes of subsection (1) only so far as 
it is— 

(a) made with the consent of the individual to whom the information relates, 

(b) necessary for the purposes of the carrying out by the Board of its functions, 

(c) necessary for the purposes of the carrying out by a member of the Scottish 
Executive of a function of appointing an individual to a judicial office within the 
Board’s remit, or nominating or recommending an individual for appointment to 
such an office, or 

(d) required for the purposes of any legal proceedings, whether criminal or civil, 
(including for the purposes of the investigation of any offence or suspected 
offence).

(4) For the purposes of this section, an opinion or other information given by one identified 
or identifiable individual about another is to be treated as information that relates to both 
individuals.

(5) This section does not prevent the disclosure of information which is already, or has 
previously been, in the public domain. 

(6) Any disclosure of information in contravention of this section which causes loss or 
damage to the individual to whom the information relates is actionable at the instance of 
that individual. 

17 Annual report 
(1) As soon as practicable after the end of each year, the Board must— 

(a) prepare and publish a report on the carrying out of its functions during that year, 
and

(b) send a copy of the report to the Scottish Ministers. 

(2) The Scottish Ministers must lay before the Scottish Parliament a copy of each report 
sent to them by the Board under subsection (1)(b). 

 Lord President and Lord Justice Clerk 

18 Appointment 
(1) This section applies where a vacancy arises, or is expected to arise, in the office of Lord 

President or the office of Lord Justice Clerk. 

(2) The First Minister must establish a panel in accordance with schedule 2. 

(3) The function of the panel is to recommend to the First Minister individuals who are 
suitable for appointment to fill the vacancy. 
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(4) For the purposes of section 95(2) of the Scotland Act 1998 (c.46), the First Minister 
must not nominate any individual for appointment to fill the vacancy until the panel has 
made its recommendation under subsection (3). 

(5) In deciding whom to nominate for the purposes of that section, the First Minister must 
have regard to the panel’s recommendation. 5
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19 Selection criteria
(1) This section applies where a panel established under section 18(2) is selecting an 

individual to be recommended by it as suitable for appointment. 

(2) Selection must be solely on merit. 

(3) The panel may select an individual only if it is satisfied that the individual is of good 
character.

Other Court of Session judges 

20 Eligibility of solicitors for appointment as judges 
In paragraph 1(b) (appointment of solicitors as judges of the Court of Session) of 
Schedule 4 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)— 

(a) for “both” substitute “either”, and 

(b) for “and” substitute “or”. 

21 Temporary judges: tenure 
(1) Paragraph 5 (temporary judges) of Schedule 4 to the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1990 (c.40) is amended as follows. 

(2) In sub-paragraph (1), the words from “for” in the second place it appears to the end are 
repealed.

(3) For sub-paragraph (2) substitute— 

“(2) A person’s appointment as a temporary judge lasts for 5 years, subject to the 
following provisions of this paragraph and paragraph 9 below.  

(3) A person’s appointment as a temporary judge comes to an end on the date on 
which the person reaches the age of 70. 

(4) Sub-paragraph (3) above is subject to section 26(4) to (6) of the Judicial 
Pensions and Retirement Act 1993 (c.8) (power to authorise continuance in 
office up to the age of 75). 

(5) A person’s appointment as a temporary judge comes to an end if the person is 
removed from office under section 37 of the Judiciary and Courts (Scotland) 
Act 2008 (asp 00) (temporary judges: removal from office). 

(6) A person appointed as a temporary judge may resign at any time by giving 
notice to that effect to the Scottish Ministers. 

(7) Where a person’s appointment as a temporary judge comes to an end by virtue 
of sub-paragraph (2) above, the person is to be reappointed under the said 
section 35(3), unless— 
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(a)  the person has declined reappointment, 

(b) the person has reached the age of 70,  

(c) the person has sat as a temporary judge on fewer than 50 days during the 
period of appointment, or 

(d) the Lord President has recommended to the Scottish Ministers that the 
person should not be reappointed. 
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(8) A person whose appointment as a temporary judge comes to an end by 
resignation under sub-paragraph (6) above may be reappointed under the said 
section 35(3). 

(9) The provisions of this paragraph, and paragraphs 6 to 11 below, apply to a 
reappointment as they apply to an appointment.”. 

22 Re-employment of retired judges
In section 22(1) (re-employment of retired judges) of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 (c.73)—  

(a) the words “, with the consent of the Scottish Ministers,” are repealed, and 

(b) in paragraph (a), after “Session” insert “(and did not cease to hold that office by 
virtue of section 95(6) of the Scotland Act 1998 (c.46))”. 

Sheriffs principal, sheriffs and part-time sheriffs 

23 Appointment of temporary sheriffs principal 
(1) Section 11 (appointment of temporary sheriffs principal) of the 1971 Act is amended as 

follows.

(2) In subsection (1), for the words from “Secretary of State” to “sheriffdom,” in the second 
place that word appears substitute “Scottish Ministers must, if the Lord President of the 
Court of Session so requests,”. 

(3) After that subsection insert— 

“(1ZA) The Lord President may request the appointment of a person to act as a sheriff 
principal under subsection (1) only if it appears to him expedient that such an 
appointment be made in order to avoid delay in the administration of justice in 
the sheriffdom concerned.”. 

(4) In subsection (1A), for “Secretary of State may” substitute “Scottish Ministers must, if 
the Lord President so requests,”. 

(5) In subsection (4), for “Secretary of State” substitute “Scottish Ministers, at the request 
of the Lord President”. 

(6) After that subsection insert— 

“(4ZA) The Scottish Ministers must comply with any request made by the Lord 
President under subsection (4) above.”. 

(7) In subsection (5)— 

(a) for “Secretary of State” substitute “Scottish Ministers”, and 

(b) for “directs” substitute “direct”. 
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24 Re-employment of retired sheriffs principal and sheriffs
After section 14 of the 1971 Act insert— 

“14A Re-employment of retired sheriffs principal and sheriffs 

(1) A sheriff principal may, if it appears to him to be expedient as a temporary 
measure in order to facilitate the disposal of business in the sheriff courts of the 
sheriffdom, appoint a qualifying former sheriff principal or sheriff to act as a 
sheriff of that sheriffdom during such period or on such occasions as the sheriff 
principal thinks fit. 
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(2) A qualifying former sheriff principal is someone who— 

(a) ceased to hold that office other than by virtue of an order under section 
12E of this Act, and 

(b) has not reached the age of 75 years. 

(3) A qualifying former sheriff is someone who— 

(a) ceased to hold that office other than by virtue of an order under section 
12E of this Act or by being appointed as a sheriff principal, and 

(b) has not reached the age of 75 years. 

(4) A person appointed under subsection (1) above is not to be treated as a sheriff 
for the purposes of any statutory provision or rule of law relating to— 

(a) the appointment, retirement, removal or disqualification of sheriffs, 

(b) the tenure of office and oaths to be taken by sheriffs, or 

(c) the remuneration, allowances or pensions of sheriffs. 

(5) But, otherwise, such a person is to be treated for all purposes as a sheriff of the 
sheriffdom for which the person is appointed (and so may perform any of the 
functions of a sheriff of that sheriffdom). 

(6) The Scottish Court Service may pay to, or in respect of, a person appointed 
under subsection (1) above such remuneration or allowances as the Scottish 
Ministers may determine. 

(7) Despite subsection (1), the period during which or an occasion on which a 
person appointed under that subsection may act under that appointment does 
not extend beyond, or (as the case may be) is not to be after, the date on which 
the person reaches the age of 75 years. 

(8) Despite the expiry (whether by virtue of subsection (7) above or otherwise) of 
any period for which a person is appointed under subsection (1) above— 

(a) the person may attend at a sheriff court for the purpose of continuing to 
deal with, giving judgment in, or dealing with any matter relating to, any 
case begun before the person while acting under that appointment, and 

(b) for that purpose, and for the purpose of any proceedings arising out of 
any such case or matter, the person is to be treated as acting or, as the 
case may be, having acted under that appointment. 

(9) In this section— 
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“sheriff principal”, where it first occurs in subsection (1), includes 
temporary sheriff principal, and 

“sheriff” does not include part-time sheriff or honorary sheriff.”. 

25 Appointment of part-time sheriffs 
In subsection (3) of section 11A (appointment of part-time sheriffs: requirements) of the 
1971 Act— 
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(a) after “unless” insert— 

“(a) the person is”, and 

(b) at the end of the subsection add “and 

(b) the Scottish Ministers have consulted the Lord President of the Court of 
Session about the proposed appointment.”. 

CHAPTER 4

JUDICIAL CONDUCT

Judicial conduct 

26 Rules about investigations etc. 
(1) The Lord President may by rules make provision for or in connection with— 

(a) the investigation and determination of any matter concerning the conduct of 
judicial office holders, 

(b) reviews of any such determinations. 

(2) Rules under subsection (1) may in particular contain provision about— 

(a) circumstances in which an investigation must or may be undertaken, 

(b) the making of complaints, 

(c) steps to be taken by a complainant before a complaint is to be investigated, 

(d) the conduct of an investigation (including in particular steps to be taken by the 
office holder under investigation or by a complainant or other person), 

(e) time limits for taking any step and procedures for extending time limits, 

(f) persons by whom an investigation or part of an investigation is to be conducted, 

(g) matters to be determined by the person conducting an investigation (or part of an 
investigation), the Lord President or any other person, 

(h) the making of recommendations by persons conducting investigations (or parts of 
investigations),

(i) the obtaining of information relating to complaints, 

(j) the keeping of records of investigations, 

(k) confidentiality of communications or proceedings, 

(l) the publication of information or its provision to any person. 

(3) Rules under subsection (1)— 
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(a) may make different provision for different cases, 

(b) are to be published in such manner as the Lord President may determine. 

27 Powers of Lord President 
(1) Where subsection (2) applies in relation to a judicial office holder, the Lord President 

may, for disciplinary purposes, give the judicial office holder— 5
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(a) formal advice, 

(b) a formal warning, or 

(c) a reprimand. 

(2) This subsection applies where— 

(a) an investigation has been carried out in accordance with rules under section 26(1), 
and

(b) the person carrying out the investigation has recommended that the Lord President 
exercise a power mentioned in subsection (1).  

(3) This section does not restrict what the Lord President may do— 

(a) informally, 

(b) for other purposes, or  

(c) where any advice or warning is not given to a particular judicial office holder. 

Judicial Complaints Reviewer 

28 Judicial Complaints Reviewer 
(1) The Scottish Ministers may, with the consent of the Lord President, appoint a person (to 

be known as the “Judicial Complaints Reviewer”) for the purpose of carrying out the 
functions mentioned in subsection (2). 

(2) Those functions are— 

(a) on the request of the complainant or the judicial office holder to whom an 
investigation carried out in pursuance of section 2(2)(e)(i) relates, to review the 
handling of the investigation to determine whether the investigation has been 
carried out in accordance with rules under section 26(1), 

(b) in any case where the Reviewer considers that such an investigation has not been 
carried out in accordance with those rules, to refer the case to the Lord President, 

(c) as directed by the Scottish Ministers, to prepare and publish reports on 
investigations carried out in pursuance of section 2(2)(e)(i), and 

(d) to make written representations to the Lord President about procedures for 
handling the investigation of matters concerning the conduct of judicial office 
holders.

(3) For the purposes of subsection (2)(a) “the complainant”, in relation to an investigation, 
means the person whose complaint led to the carrying out of the investigation. 

(4) The Lord President must have regard to any written representations made under 
subsection (2)(d). 
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(5) A person is disqualified from appointment, and from holding office, as the Judicial 
Complaints Reviewer if the person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 5
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(d) a Minister of the Crown, 

(e) a member of the Scottish Executive, 

(f) a civil servant, 

(g) a person who is, or has been, a judicial office holder, or 

(h) a solicitor, advocate or barrister (in any case whether practising or not). 

29 Judicial Complaints Reviewer: tenure etc. 
(1) The Scottish Ministers are to determine with the consent of the Lord President— 

(a) the period for which a person is appointed as the Judicial Complaints Reviewer, 
and

(b) subject to subsection (2), the other terms and conditions on which a person is so 
appointed.

(2) The Scottish Ministers may pay to the Judicial Complaints Reviewer such fees and 
expenses as they may determine. 

(3) The Judicial Complaints Reviewer may resign office by giving notice in writing to the 
Scottish Ministers. 

(4) If—

(a) the Scottish Ministers are satisfied that subsection (5) applies, and 

(b) the Lord President consents, 

the Scottish Ministers may, by notice in writing, remove the Judicial Complaints 
Reviewer from office. 

(5) This subsection applies if— 

(a) the Judicial Complaints Reviewer has failed without reasonable excuse to carry 
out the functions of that office for a continuous period of 6 months, 

(b) the Reviewer has been convicted of an offence, 

(c) the Reviewer has become insolvent, or 

(d) the Reviewer is otherwise unfit to be the Judicial Complaints Reviewer or unable 
for any reason to carry out the functions of that office. 

(6) For the purposes of subsection (5)(c), the Reviewer becomes insolvent on— 

(a) the approval of a voluntary arrangement proposed by the Reviewer, 

(b) being adjudged bankrupt, 

(c) the Reviewer’s estate’s being sequestrated, or 

(d) the Reviewer’s granting a trust deed for creditors. 
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(7) A person who is or has been the Judicial Complaints Reviewer may be reappointed for 
further periods. 

(8) A person holding office by virtue of subsection (7) may not hold office for periods 
(whether or not consecutive) totalling more than 5 years. 

30 Guidance5
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(1) The Judicial Complaints Reviewer must comply with any guidance that the Scottish 
Ministers issue about the carrying out of the Reviewer’s functions. 

(2) Before issuing any such guidance, the Scottish Ministers must consult the Lord 
President.

(3) The Scottish Ministers must publish any guidance issued under subsection (1). 

31 Lord President’s powers on referral 
(1) Subsection (2) applies where a case is referred to the Lord President by virtue of section 

28(2)(b).

(2) The Lord President may— 

(a) vary or revoke the determination made in the case (or part of the determination), 

(b) cause a fresh investigation to be carried out, 

(c) confirm the determination in the case, or 

(d) deal with the referral in such other way as the Lord President considers 
appropriate.

Suspension 

32 Suspension 
(1) If the Lord President considers that it is necessary for the purpose of maintaining public 

confidence in the judiciary, the Lord President may suspend a judicial office holder— 

(a) from acting as a judge as mentioned in paragraph (b) or (c) of the definition of 
“judicial office holder” in subsection (1) of section 39, or 

(b) from any of the judicial offices mentioned in subsection (2) of that section. 

(2) Such a suspension lasts for such period as the Lord President may specify when 
suspending the judicial office holder. 

(3) Nothing in subsection (1) affects any remuneration payable to, or in respect of, the 
judicial office holder. 

(4) The Lord President’s functions under this section may be carried out— 

(a) where the Lord President is unavailable, by the Lord Justice Clerk, 

(b) where both the Lord President and the Lord Justice Clerk are unavailable, by the 
senior judge of the Inner House. 

(5) In subsection (4)(b) the reference to the senior judge of the Inner House is to be 
construed by reference to seniority of appointment to a Division of the Inner House. 
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CHAPTER 5

REMOVAL OF JUDGES AND SHERIFFS

Judges

33 Tribunal to consider fitness for judicial office 
(1) The First Minister— 5
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(a) must, when requested to do so by the Lord President, and 

(b) may, in such other circumstances as the First Minister thinks fit, 

constitute a tribunal to investigate and report on whether a person holding a judicial 
office to which this section applies is unfit to hold the office by reason of inability, 
neglect of duty or misbehaviour. 

(2) The judicial offices to which this section applies are— 

(a) the office of Lord President, 

(b) the office of Lord Justice Clerk, 

(c) the office of judge of the Court of Session, 

(d) the office of Chairman of the Scottish Land Court, and 

(e) the office of temporary judge. 

(3) Before constituting a tribunal under subsection (1)(b) the First Minister must consult— 

(a) where the tribunal is to be constituted for the purpose of considering the Lord 
President’s fitness for office, the Lord Justice Clerk, 

(b) where the tribunal is to be constituted for any other purpose, the Lord President. 

(4) A tribunal constituted under this section is to consist of— 

(a) two individuals who hold, or have held, high judicial office (“judicial members”), 

(b) one individual who is, and has been for at least 10 years, an advocate or solicitor, 
and

(c) one individual who does not hold (and has never held) high judicial office and is 
not (and never has been) an advocate or solicitor. 

(5) “High judicial office” has the meaning given by section 60 of the Constitutional Reform 
Act 2005 (c.4). 

(6) At least one of the judicial members must be a member of the Judicial Committee of the 
Privy Council. 

(7) At least one of the judicial members must hold, or have held, office as a judge of the 
Court of Session. 

(8) The selection of persons to be members of a tribunal under this section is to be made by 
the First Minister with the agreement of— 

(a) where the tribunal is to be constituted for the purpose of considering the Lord 
President’s fitness for office, the Lord Justice Clerk, 

(b) where the tribunal is to be constituted for any other purpose, the Lord President. 
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(9) If only one of the judicial members is a member of the Judicial Committee of the Privy 
Council, that person is to chair the tribunal. 

(10) If both of the judicial members are members of the Judicial Committee of the Privy 
Council, the First Minister must appoint one of them to chair the tribunal. 

(11) The member who chairs the tribunal has a casting vote. 5
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34 Suspension during investigation 
(1) Where the Lord President has requested that the First Minister constitute a tribunal 

under section 33, the Lord President may, at any time before the tribunal reports to the 
First Minister, suspend the person who is to be, or is, the subject of the investigation, 
from office. 

(2) Such a suspension lasts until the Lord President orders otherwise. 

(3) A tribunal constituted under section 33 may, at any time before the tribunal reports to 
the First Minister, recommend to the First Minister that the person who is the subject of 
the tribunal’s investigation be suspended from office. 

(4) Such a recommendation must be in writing. 

(5) The First Minister on receiving such a recommendation may suspend the person from 
office.

(6) Such a suspension lasts until the First Minister orders otherwise. 

(7) Suspension under this section from the office of Lord President, Lord Justice Clerk, 
judge of the Court of Session or Chairman of the Scottish Land Court does not affect 
any remuneration payable to, or in respect of, the office in respect of the period of 
suspension. 

35 Further provision about tribunals
(1) A tribunal constituted under section 33 may require any person— 

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s control. 

(2) A person on whom such a requirement is imposed is not obliged to answer any question 
or produce any document which the person would be entitled to refuse to answer or 
produce in a court in Scotland. 

(3) The Court of Session may by act of sederunt make provision as to the procedure to be 
followed by and before tribunals constituted under section 33. 

(4) The Scottish Ministers may pay such remuneration to, and expenses of, members of 
tribunals constituted under section 33 as they think fit. 

(5) The Scottish Ministers must pay such expenses as they consider are reasonably required 
to be incurred to enable a tribunal constituted under section 33 to carry out its functions. 

36 Report of tribunal 
(1) The report of a tribunal constituted under section 33 must— 

(a) be in writing, 
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(b) contain reasons for its conclusion, and 

(c) be submitted to the First Minister. 

(2) The First Minister must lay the report before the Scottish Parliament. 

37 Temporary judges: removal from office
(1) Where subsection (2) applies, a person may be removed from office as a temporary 

judge by the First Minister. 
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(2) This subsection applies if— 

(a) a tribunal constituted under section 33 has reported to the First Minister that the 
person is unfit to hold that office by reason of inability, neglect of duty or 
misbehaviour, and 

(b) the First Minister has laid the report before the Scottish Parliament. 

Sheriffs

38 Consideration of fitness for, and removal from, shrieval office
For section 12 of the 1971 Act substitute— 

“Consideration of fitness for, and removal from, shrieval office 

12A Tribunal to consider fitness for shrieval office
(1) The First Minister— 

(a) must, when requested to do so by the Lord President of the Court of 
Session, and 

(b) may, in such other circumstances as the First Minister thinks fit, 

 constitute a tribunal to investigate and report on whether a person holding a 
shrieval office to which this section applies is unfit to hold the office by reason 
of inability, neglect of duty or misbehaviour. 

(2) The shrieval offices to which this section applies are— 

(a) the office of sheriff principal, 

(b) the office of sheriff, and 

(c) the office of part-time sheriff. 

(3) The First Minister may constitute a tribunal under subsection (1)(b) above only 
if the Lord President has been consulted. 

(4) A tribunal constituted under this section is to consist of— 

(a) one individual who is a qualifying member of the Judicial Committee of 
the Privy Council, 

(b) one individual who holds the relevant shrieval office, 

(c) one individual who is, and has been for at least 10 years, an advocate or 
a solicitor, and 
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(d) one individual who is not (and never has been) a qualifying member of 
the Judicial Committee of the Privy Council, who does not hold (and 
never has held) a shrieval office to which this section applies and who is 
not (and never has been) an advocate or solicitor. 

(5) A qualifying member of the Judicial Committee of the Privy Council is 
someone who is a member of that Committee by virtue of section 1(2)(a) of the 
Judicial Committee Act 1833 (c.41) (that is, someone who is a member of the 
Privy Council who holds, or has held, high judicial office). 
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(6) The relevant shrieval office is— 

(a) where the investigation is to be of a person’s fitness to hold the office of 
sheriff principal, that office, 

(b) where the investigation is to be of a person’s fitness to hold the office of 
sheriff or part-time sheriff, the office of sheriff. 

(7) The selection of persons to be members of a tribunal under this section is to be 
made by the First Minister, with the agreement of the Lord President of the 
Court of Session. 

(8) The person mentioned in subsection (4)(a) is to chair the tribunal and has a 
casting vote. 

12B Suspension during investigation 
(1) Where the Lord President of the Court of Session has requested that the First 

Minister constitute a tribunal under section 12A, the Lord President may, at 
any time before the tribunal reports to the First Minister, suspend the person 
who is to be, or is, the subject of the investigation, from office. 

(2) Such a suspension lasts until the Lord President orders otherwise. 

(3) A tribunal constituted under section 12A may, at any time before the tribunal 
reports to the First Minister, recommend to the First Minister that the person 
who is the subject of the tribunal’s investigation be suspended from office. 

(4) Such a recommendation must be in writing. 

(5) The First Minister, on receiving such a recommendation, may suspend the 
person from office. 

(6) Such a suspension lasts until the First Minister orders otherwise. 

(7) Suspension under this section from the office of sheriff principal or sheriff 
does not affect remuneration payable to, or in respect of, the office in respect 
of the period of suspension. 

12C Further provision about tribunals 
(1) A tribunal constituted under section 12A may require any person— 

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s 
control.
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(2) A person on whom such a requirement is imposed is not obliged to answer any 
question or produce any document which the person would be entitled to refuse 
to answer or produce in a court in Scotland. 

(3) The Court of Session may by act of sederunt make provision as to the 
procedure to be followed by and before tribunals constituted under section 
12A.
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(4) The Scottish Ministers may pay such remuneration to, and expenses of, 
members of tribunals constituted under section 12A as they think fit. 

(5) The Scottish Ministers must pay such expenses as they consider are reasonably 
required to be incurred to enable a tribunal constituted under section 12A to 
carry out its functions. 

12D Report of tribunal 
(1) The report of a tribunal constituted under section 12A must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and 

(c) be submitted to the First Minister. 

(2) The First Minister must lay the report before the Scottish Parliament. 

12E Removal from office 
(1) Where subsection (2) applies, the First Minister may, by order made by 

statutory instrument, remove a person from the office of sheriff principal, 
sheriff or part-time sheriff. 

(2) This subsection applies if— 

(a) a tribunal constituted under section 12A has reported to the First 
Minister that the person is unfit to hold that office by reason of inability, 
neglect of duty or misbehaviour, and 

(b) the First Minister has laid the report before the Scottish Parliament. 

(3) Such a statutory instrument— 

(a) is to be subject to annulment in pursuance of a resolution of the Scottish 
Parliament, 

(b) is not to be made so as to come into effect before the expiry, in relation 
to the instrument, of the period of 40 days mentioned in article 11 of the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (S.I. 1999/1096). 

12F Interpretation of sections 12A to 12E 
(1) In sections 12A to 12E “office of part-time sheriff” means an appointment (or 

reappointment) as a part-time sheriff; and references to removal or suspension 
from that office are to be construed accordingly. 

(2) In those sections— 

25



22 Judiciary and Courts (Scotland) Bill 
Part 3—The courts 

(a) a reference to the office of sheriff principal does not include a reference 
to an appointment as a temporary sheriff principal, 

(b) a reference to the office of sheriff does not include a reference to the 
office of honorary sheriff.”. 

CHAPTER 65
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MEANING OF “JUDICIAL OFFICE HOLDER”

39 Meaning of “judicial office holder” 
(1) In this Part “judicial office holder” means— 

(a) the holder of any of the judicial offices mentioned in subsection (2), 

(b) a person acting as a judge by virtue of section 22(1) or (4) (re-employment of 
retired Court of Session judges) of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1985 (c.73), or 

(c) a person acting as a sheriff by virtue of section 14A(1) or (8) (re-employment of 
retired sheriffs principal and sheriffs) of the 1971 Act. 

(2) Those judicial offices are— 

(a) the office of judge of the Court of Session, 

(b) the office of Chairman of the Scottish Land Court, 

(c) the office of temporary judge, 

(d) the office of sheriff principal, 

(e) the office of temporary sheriff principal, 

(f) the office of sheriff, 

(g) the office of part-time sheriff, 

(h) the office of stipendiary magistrate, 

(i) the office of justice of the peace. 

PART 3

THE COURTS

The Court of Session 

40 Maximum number of judges 
(1) Section 1 (number of judges of the Court) of the Court of Session Act 1988 (c.36) is 

amended as follows. 

(2) In subsection (1), after “(3)” insert “, (3A)”. 

(3) In subsection (3), for the words from “Parliament” in the first place it appears to the end 
substitute “and approved by resolution of the Scottish Parliament.”. 

(4) After subsection (3) insert— 

“(3A) The Lord President must be consulted before any draft of an Order under this 
section is laid before the Parliament.”. 
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41 Number of judges of the First and Second Divisions of the Inner House 
 In section 2(2A) (composition of the Court) of the Court of Session Act 1988 (c.36), 
 after “may” insert “, after consulting the Lord President,”. 

42 Divisions of the Inner House 
(1) The Court of Session Act 1988 (c.36) is amended as follows. 5
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(2) In section 2 (composition of the Court)— 

(a) for subsection (3) substitute— 

“(3) The Lord President may from time to time constitute, from among the judges 
of the Court, an extra Division of the Inner House for the purpose of hearing 
and disposing of causes pending before the Inner House; and any reference in 
this Act or in any other enactment to a Division of the Inner House shall be 
construed as including a reference to such an extra Division.”, and 

(b) subsection (4) is repealed. 

(3) In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt), 
after paragraph (b) insert— 

“(ba) to make provision as to the quorum for a Division of the Inner House, 
and, in the case of an extra Division, to make provision as to which judge 
is to preside and to sign any judgment or interlocutor pronounced by the 
extra Division;”. 

The Lands Valuation Appeal Court 

43 Lands Valuation Appeal Court 
(1) The Valuation of Lands (Scotland) Amendment Act 1879 (c.42) is amended as follows. 

(2) In section 7 (appeals against valuations made by assessors)—  

(a) for the words from “a judge” to “three judges in”, substitute “a court to be known 
as the Lands Valuation Appeal Court, consisting of one or more judges of”, 

(b) for the words “his or, as the case may be, their” in the first two places those words 
appear, substitute “its”, 

(c) for the words “such judge or, as the case may be, judges to whom such case may 
be submitted,” substitute “the Court”, 

(d) for the words “judge or, as the case may be, judges” in the final place those words 
appear substitute “Lands Valuation Appeal Court”, and 

(e) for the words “his or, as the case may be, their” in the final place those words 
appear, substitute “the Court’s”. 

(3) After that section insert— 

“7A Quorum for the Lands Valuation Appeal Court 
 The Court of Session may by act of sederunt make provision as to the quorum 

for the Lands Valuation Appeal Court.”. 

27



24 Judiciary and Courts (Scotland) Bill 
Part 3—The courts 

Sheriff courts 

44 Sheriff principal’s responsibility 
(1) The 1971 Act is amended as follows. 

(2) For section 15 substitute— 

“15 Efficient disposal of business in sheriff courts 5
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(1) The sheriff principal of each sheriffdom is responsible for securing the efficient 
disposal of business in the sheriff courts of that sheriffdom. 

(2) If, in carrying out that responsibility, the sheriff principal gives a direction of 
an administrative character to a person mentioned in subsection (3), the person 
must comply with the direction. 

(3) Those persons are— 

(a) a sheriff authorised by virtue of any enactment to act in that sheriffdom, 

(b) a member of staff of the Scottish Court Service. 

(4) Subsections (1) and (2) are subject to section 2(2)(a) and (3) of the Judiciary 
and Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 

(3) In section 16 (powers exercisable by sheriff principal in pursuance of responsibility 
imposed by section 15)— 

(a) in subsection (1)— 

(i) for the words from “securing” to “sheriffdom”, in the second place it 
appears, substitute “carrying out the responsibility imposed by section 
15(1) of this Act”, and 

(ii) in paragraph (a), for the words from the beginning of the paragraph to 
“aforesaid” substitute “provide for the division of business in the sheriff 
courts of that sheriffdom”, and 

(b) after subsection (1) insert— 

“(1A) Subsection (1) is subject to section 2(2)(a) and (3) of the Judiciary and Courts 
(Scotland) Act 2008 (asp 00) (which make the Head of the Scottish Judiciary 
responsible for maintaining arrangements for securing the efficient disposal of 
business in the Scottish courts and require compliance with directions given in 
pursuance of that responsibility).”. 

(4) In section 17 (sheriff principal’s power to fix sittings and business of sheriff courts), 
after subsection (4) insert— 

“(4A) Subsections (1) to (4) are subject to section 2(2)(a) and (3) of the Judiciary and 
Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 

(5) In section 20 (Lord Advocate’s instructions to procurators fiscal), the words “speedy 
and” are repealed. 
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45 Repeal of certain responsibilities of Scottish Ministers 
Sections 1 and 9 of the 1971 Act (which respectively impose responsibility on the 
Scottish Ministers in relation to the organisation of sheriff courts and enable them to 
give directions) are repealed. 

46 Sections 15 to 17 of 1971 Act: Lord President’s default power 5
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(1) The 1971 Act is amended as follows. 

(2) After section 17 insert— 

“17A Lord President’s power to exercise functions in sections 15 to 17 
(1) Subsection (2) applies where in any case the Lord President considers that the 

exercise by the sheriff principal of a sheriffdom of a function conferred by any 
of sections 15 to 17 of this Act— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of 
that sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those 
sheriff courts, or 

(c) is otherwise against the interests of the public. 

(2) The Lord President may in that case— 

(a) rescind the sheriff principal’s exercise of the function, and 

(b) exercise the function. 

(3) Subsection (2)(b) applies where in any case the Lord President considers that 
the failure of the sheriff principal of a sheriffdom to exercise a function 
conferred by any of sections 15 to 17 of this Act— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of 
that sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those 
sheriff courts, or 

(c) is otherwise against the interests of the public. 

(4) The exercise of a function by the Lord President by virtue of subsection (2)(b) 
is to be treated as if it were the exercise of the function by the sheriff 
principal.”.

(3) Section 18 (Scottish Ministers’ default power) is repealed. 

47 Alteration of boundaries of sheriffdoms 
(1) Section 2 (power to alter boundaries of sheriffdoms) of the 1971 Act is amended as 

follows.

(2) In subsection (1), for “Secretary of State” substitute “Lord President of the Court of 
Session”.

(3) In subsection (2)— 

(a) for “Secretary of State” substitute “Lord President”, and 

(b) after paragraph (a) insert— 
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“(aa) provision of the kind that may be made by an order under section 3(2) of 
this Act;”. 

(4) After subsection (2) insert— 

“(2A) An order under subsection (1) above which includes provision such as is 
mentioned in subsection (2)(a) above may be made only with the consent of the 
Scottish Court Service. 
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(2B) An order under subsection (1) above which includes provision such as is 
mentioned in subsection (2)(aa) above may be made only on the 
recommendation of the Scottish Court Service.”. 

(5) In subsection (3)(b), for the words “Secretary of State” in the first place those words 
appear substitute “Scottish Court Service”. 

(6) In subsection (4), the words from “, but” to the end are repealed. 

(7) After subsection (4) add— 

“(5) A statutory instrument containing an order under subsection (1) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 

48 Sheriff court districts and places where sheriff courts are to be held 
(1) Section 3 (sheriff court districts and places where sheriff courts are to be held) of the 

1971 Act is amended as follows. 

(2) In subsection (2), for “Secretary of State” substitute “Lord President of the Court of 
Session”.

(3) After subsection (2) insert— 

“(2A) The Lord President may make an order under subsection (2) above only on the 
recommendation of the Scottish Court Service.”. 

(4) In subsection (3), for “Secretary of State” substitute “Lord President”. 

(5) In subsection (4), for “Secretary of State” in the first place those words appear substitute 
“Scottish Court Service”. 

(6) After subsection (5) insert— 

“(5A) A statutory instrument containing an order under subsection (2) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 

49 Repeal of power to appoint sheriff to assist Scottish Ministers 
Section 8 (power to appoint sheriff to assist Scottish Ministers) of the 1971 Act is 
repealed.

50 Sheriffs principal and sheriffs acting in other sheriffdoms 
(1) Section 10 (ministerial powers to authorise sheriff principal or direct sheriff to act in 

another sheriffdom) of the 1971 Act is amended as follows. 

(2) In subsection (1)— 

(a) for “Scottish Ministers” in the first place those words appear substitute “Lord 
President of the Court of Session”, 

(b) the words “to them” are repealed, and 
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(c) for “Scottish Ministers otherwise decide” substitute “Lord President otherwise 
decides”.

(3) In subsection (1A)— 

(a) for “Scottish Ministers” in the first place those words appear substitute “Lord 
President”, and 5
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(b) for “Scottish Ministers otherwise decide” substitute “Lord President otherwise 
decides”.

(4) In subsection (2), for “Scottish Ministers”, in each place those words appear, substitute 
“Lord President”. 

51 Residence and leave of absence of sheriffs principal 
(1) Section 13 (ministerial functions in relation to residence and leave of absence of sheriffs 

principal) of the 1971 Act is amended as follows. 

(2) In subsection (1)— 

(a) for “Secretary of State” in the first place those words appear substitute “Lord 
President of the Court of Session”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.

(3) In subsection (2)— 

(a) for “Secretary of State” in each place those words appear substitute “Lord 
President”,

(b) after “absence” insert “for the purpose of holidays”, and 

(c) the words from “(other” to “ill-health)” are repealed. 

(4) After subsection (2) add— 

“(3) The Lord President may approve such leave of absence for any other purpose 
for any sheriff principal (being a sheriff principal who is restricted by the terms 
of his appointment from engaging in private practice or to whom section 6(1) 
of this Act applies) as appears to the Lord President to be proper.”. 

52 Number, residence and deployment of sheriffs 
(1) Section 14 (number, residence and place of duties of sheriffs) of the 1971 Act is 

amended as follows. 

(2) Subsection (1) is repealed. 

(3) In subsection (2)— 

(a) for “Secretary of State” in the first place those words appear substitute “Lord 
President of the Court of Session”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.

(4) In subsection (3), for “Secretary of State” substitute “Lord President”. 

(5) In subsection (4)— 
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(a) for the words “and after consultation with the Lord President of the Court of 
Session, the Secretary of State” substitute “the Lord President”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.

53 Leave of absence of sheriffs 5
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(1) Section 16 (functions of sheriff principal with respect to duties and leave of absence of 
sheriffs) of the 1971 Act is amended as follows. 

(2) In subsection (2)— 

(a) after “absence” insert “for the purpose of holidays”, 

(b) the words from “(other” to “ill-health)” are repealed, and 

(c) for “Secretary of State” substitute “Lord President of the Court of Session”. 

(3) After subsection (2) insert— 

“(2A) The sheriff principal of any sheriffdom may approve such leave of absence for 
any other purpose for any sheriff appointed for that sheriffdom as appears to 
the sheriff principal to be proper.”. 

(4) In subsection (3), for “subsection (2)” substitute “subsections (2) and (2A)”. 

Justice of the peace courts 

54 Establishment, constitution etc. 
(1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) is amended as 

follows.

(2) In section 59 (establishing justice of the peace courts)— 

(a) in subsection (1), for “Scottish Ministers” substitute “Lord President of the Court 
of Session”, 

(b) in subsection (2), for “Scottish Ministers” substitute “Lord President”, 

(c) in subsection (4), for “Scottish Ministers determine” substitute “Lord President 
determines”, and 

(d) in each of subsections (5) to (7), for “Scottish Ministers” substitute “Lord 
President”.

(3) In section 63 (constitution and powers etc. of justice of the peace courts)— 

(a) in subsection (2), for “Scottish Ministers” substitute “Lord President of the Court 
of Session”, and 

(b) in subsection (5)(b), for “Scottish Ministers” substitute “Lord President”. 

(4) In section 81 (procedure etc. for orders)— 

(a) in subsection (1), after “Ministers” insert “or the Lord President of the Court of 
Session”, and 

(b) in subsection (3)(a), for the words “(2), 56 or 63(2)” substitute “(2) or 56”. 
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55 Sheriff principal’s responsibility 
(1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) is amended as 

follows.

(2) For section 61 substitute— 

“61 Efficient disposal of business in JP courts 5
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(1) The sheriff principal of each sheriffdom is responsible for securing the efficient 
disposal of business in JP courts in that sheriffdom. 

(2) If, in carrying out that responsibility, the sheriff principal gives a direction of 
an administrative character to a person mentioned in subsection (3), the person 
must comply with the direction. 

(3) Those persons are— 

(a) a justice of the peace, or stipendiary magistrate, appointed for the 
sheriffdom, 

(b) a member of staff of the Scottish Court Service. 

(4) Subsections (1) and (2) are subject to section 2(2)(a) and (3) of the Judiciary 
and Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 

(3) In section 74(3) (pre-condition for appointment of stipendiary magistrate), for the words 
“administration of” substitute “disposal of business in”. 

PART 4

THE SCOTTISH COURT SERVICE

Establishment

56 The Scottish Court Service 
(1) There is established a body corporate to be known as the Scottish Court Service 

(referred to in this Part as “the SCS”). 

(2) Schedule 3 makes further provision about the SCS. 

Functions

57 Administrative support for the Scottish courts and judiciary 
(1) The SCS has the function of providing, or ensuring the provision of, the property, 

services, officers and other staff required for the purposes of— 

(a) the Scottish courts, and 

(b) the judiciary of those courts. 

(2) In carrying out that function, the SCS must— 

(a) take account, in particular, of the needs of members of the public and those 
involved in proceedings in the Scottish courts, and 
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(b) so far as practicable and appropriate, co-operate and co-ordinate activity with any 
other person having functions in relation to the administration of justice. 

(3) In this Part, “the Scottish courts” has the meaning given by section 2(5). 

58 Administrative support for other persons 
(1) The SCS has the function of providing, or ensuring the provision of, the property, 

services and staff required for the purposes of— 
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(a) the Lord President in the carrying out of— 

(i) functions conferred on the Lord President as Head of the Scottish Judiciary, 
and

(ii) other non-judicial functions of the Lord President, 

(b) any judicial office holder in the carrying out of functions delegated to the office 
holder by the Lord President, 

(c) the sheriffs principal in the carrying out of their functions under sections 15 to 17 
of the 1971 Act, 

(d) the Public Guardian (established by section 6 of the Adults with Incapacity 
(Scotland) Act 2000 (asp 4)), 

(e) the Court of Session Rules Council (being the Rules Council mentioned in section 
8 of the Court of Session Act 1988 (c.36)), 

(f) the Criminal Courts Rules Council, 

(g) the Sheriff Court Rules Council, and 

(h) such other persons, or persons of such description, as the Scottish Ministers may 
by order specify. 

(2) Before making an order under subsection (1)(h), the Scottish Ministers must consult the 
Lord President. 

59 Appointment etc. of office holders 
(1) The Scottish Ministers’ functions in relation to the officers mentioned in subsection (2) 

are transferred to the SCS. 

(2) Those officers are the holders of the following offices— 

(a) Accountant of Court, 

(b) Principal Clerk of Session, 

(c) other Clerk or officer of the Court of Session, 

(d) Principal Clerk of Justiciary, 

(e) Depute, Assistant or other Clerk in the Justiciary Office of the High Court of 
Justiciary,

(f) Macer in the Court of Session and Macer in the High Court of Justiciary, 

(g) sheriff clerk, 

(h) sheriff clerk depute, and 

(i) clerk or assistant clerk of a justice of the peace court. 
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(3) Those officers are also members of the staff of the SCS and, accordingly, references in 
this Act to the staff of the SCS include, except where the context requires otherwise, 
reference to those officers. 

(4) Schedule 4 contains amendments of enactments consequential on this section. 

60 Payment of remuneration etc. of certain judicial office holders 5
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(1) In section 11(8) (remuneration and allowances of temporary sheriffs principal) of the 
1971 Act, for “Secretary of State” in the first place those words appear substitute 
“Scottish Court Service”. 

(2) In section 11A(8) (remuneration and allowances of part-time sheriffs) of the 1971 Act— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 

(3) In section 22(5) (remuneration and allowances of re-employed retired judges) of the 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73)— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 

(4) In paragraph 10 (remuneration of temporary judges of the Court of Session) of Schedule 
4 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 

Provision of advice etc. to the Scottish Ministers 

61 Provision of advice etc. to the Scottish Ministers 
(1) The SCS may give information or advice, or make proposals, to the Scottish Ministers 

on matters relating to— 

(a) the functions of the SCS, or 

(b) the administration of justice in Scotland. 

(2) The Scottish Ministers must have regard to such information, advice or proposals. 

(3) This section is without prejudice to paragraph 15(2)(c) of schedule 3.  

Plans and reports 

62 Corporate plans 
(1) The SCS must, before the beginning of each planning period, prepare and submit to the 

Scottish Ministers for approval a corporate plan describing how the SCS proposes to 
carry out its functions during the period. 

(2) The plan must— 

(a) be prepared in such form, 

(b) contain such information, and 

(c) be submitted by such time, 
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as the Scottish Ministers may direct. 

(3) The Scottish Ministers may approve the plan subject to such modifications as may be 
agreed between them and the SCS. 

(4) The SCS must, as soon as possible after the approval of a corporate plan— 

(a) lay before the Scottish Parliament a copy of the plan as approved, and 5
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(b) publish the plan in such manner as it thinks fit. 

(5) During the planning period to which a corporate plan relates, the SCS— 

(a) may, or 

(b) if the Scottish Ministers so direct, must, 

review the plan and submit a revised corporate plan to the Scottish Ministers for 
approval.

(6) In carrying out its functions in any planning period, the SCS must have regard to the 
corporate plan for the period. 

(7) Subsections (2) to (6) apply to a revised corporate plan as they apply to a corporate plan. 

(8) In this section, “planning period” means— 

(a) the period beginning with the day on which section 57 comes into force and 
ending on a date specified by order made by the Scottish Ministers, and 

(b) each subsequent period of 3 years. 

(9) The Scottish Ministers may by order substitute for the period specified in subsection 
(8)(b) such other period as they consider appropriate. 

63 Annual reports 
(1) As soon as practicable after the end of each financial year, the SCS must— 

(a) prepare and publish a report on the carrying out of its functions during that year, 

(b) send a copy of the report to the Scottish Ministers, and 

(c) lay a copy of the report before the Scottish Parliament. 

(2) It is for the SCS to determine the form and content of each report and the manner in 
which it is to be published. 

(3) In subsection (1), “financial year” means— 

(a) the period beginning with the establishment of the SCS and ending on 31 March 
next occurring, and 

(b) each subsequent period of a year ending on 31 March.   

Ministerial powers 

64 Provision of information 
The SCS must provide the Scottish Ministers with such information relating to the 
carrying out of its functions as the Scottish Ministers may require. 
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65 Guidance
The SCS must, in carrying out its functions, have regard to any guidance issued by the 
Scottish Ministers. 

66 Default power 
(1) Subsection (2) applies if the Scottish Ministers consider— 5
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(a) that the SCS is— 

(i) failing to carry out its functions to such an extent that there is a significant 
risk to the efficient and effective functioning of the Scottish courts, or 

(ii) is carrying them out in such a way that there is such a risk, and 

(b) that in order to avoid or mitigate that risk it is necessary that the functions be 
carried out instead by them. 

(2) Where this subsection applies, the Scottish Ministers may by order provide for the 
functions of the SCS to be carried out instead by them. 

(3) So far as necessary for the purpose of the carrying out by the Scottish Ministers of the 
functions of the SCS by virtue of subsection (2)— 

(a) references in any enactment to the SCS are to be read as references to the Scottish 
Ministers,

(b) staff of the SCS are to be treated as if they were staff of the Scottish Ministers, 
and

(c) property and liabilities of the SCS are to be treated as property and liabilities of 
the Scottish Ministers. 

(4) Subsection (3) is subject to any provision made in an order under subsection (2). 

PART 5

GENERAL

67 Orders and regulations
(1) Any power of the Scottish Ministers to make orders or regulations under this Act is 

exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplementary, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient,  

(b) different provision for different purposes. 

(3) A statutory instrument containing an order or regulations under this Act except— 

(a) an order under section 66(2), 72(1) or paragraph 2(5) of schedule 3, and 

(b) where subsection (4) applies, an order under section 70(1), 

is subject to annulment in pursuance of a resolution of the Scottish Parliament. 

(4) No—

(a) order under paragraph 2(5) of schedule 3, or  
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(b) order under section 70(1) containing provisions which add to, replace or omit any 
part of the text of an Act, 

is to be made unless a draft of the statutory instrument containing the order has been laid 
before, and approved by resolution of, the Parliament. 

(5) A statutory instrument containing an order under section 66(2)— 5
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(a) is to be laid before the Parliament after being made, and 

(b) unless earlier revoked, ceases to have effect at the end of the period of 40 days 
beginning with the day on which it is made if it is not by then approved by 
resolution of the Parliament. 

(6) In calculating any period of 40 days for the purpose of subsection (5)(b), no account is 
to be taken of any time during which the Parliament is— 

(a) dissolved, or

(b) in recess for more than 4 days. 

68 Interpretation
In this Act— 

“the 1971 Act” means the Sheriff Courts (Scotland) Act 1971 (c.58),  

“the Inner House” means the Inner House of the Court of Session, 

“the Lord President” means the Lord President of the Court of Session, 

“office of part-time sheriff” means an appointment under section 11A, or a 
reappointment under section 11B(5) or (7), of the 1971 Act, and references to 
suspension from that office are to be construed accordingly, 

“office of temporary judge” means an appointment under section 35(3) of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40), and references to 
removal or suspension from that office are to be construed accordingly, 

“office of temporary sheriff principal” means an appointment under section 11(1) 
or (1A) of the 1971 Act, and references to suspension from that office are to be 
construed accordingly. 

69 Consequential amendments and repeals 
Schedule 5, which contains consequential amendments and repeals of enactments, has 
effect.

70 Ancillary provision 
(1) The Scottish Ministers may by order make such supplementary, incidental or 

consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

38



Judiciary and Courts (Scotland) Bill 35
Part 5—General 

71 Transitional provision etc. 
(1) The Scottish Ministers may by order make such provision as they consider necessary or 

expedient for transitory, transitional or saving purposes in connection with the coming 
into force of any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 5

72 Commencement and short title
(1) The provisions of this Act, other than this section and sections 67, 68, 70 and 71, come 

into force in accordance with provision made by order by the Scottish Ministers. 

(2) This Act may be cited as the Judiciary and Courts (Scotland) Act 2008. 
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SCHEDULE 1 
(introduced by section 9(4))

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND

Status of the Board 

1 The Board is not a servant of the Crown and has no status, immunity or privilege of the 
Crown.
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Membership 

2 The Board consists of— 

(a) judicial members appointed by the Lord President, 

(b) legal members appointed by the Scottish Ministers, and 

(c) lay members appointed by the Scottish Ministers. 

The judicial and legal members 

3 (1) The judicial members comprise— 

(a) one person holding the office of judge of the Court of Session (other than the Lord 
President and the Lord Justice Clerk), 

(b) one person holding the office of sheriff principal, and 

(c) one person holding the office of sheriff. 

(2) The legal members comprise— 

(a) one advocate practising as such in Scotland, and 

(b) one solicitor practising as such in Scotland. 

(3) Each of the descriptions of members mentioned— 

(a) in sub-paragraph (1) is referred to in this schedule as a “judicial membership 
category”, and 

(b) in sub-paragraph (2) is referred to in this schedule as a “legal membership 
category”. 

(4) The Scottish Ministers may by order modify sub-paragraph (1) or (2). 

(5) However, an order under sub-paragraph (4) may not remove any judicial or legal 
membership category other than one added by such an order. 

The lay members 

4 (1) The number of lay members is to be equal to the total number of judicial and legal 
members. 

(2) Each lay member is to be an individual who— 

(a) is resident in Scotland, 

(b) is not a solicitor or advocate practising as such in Scotland, and 
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(c) does not hold and has not held any judicial office within the Board’s remit. 

Persons disqualified from membership 

5  A person is disqualified from appointment, and from holding office, as a member if the 
person is or becomes— 

(a) a member of the House of Commons, 5
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(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a Minister of the Crown, 

(e) a member of the Scottish Executive, or 

(f) a civil servant. 

Term of office 

6 (1) A member holds office for such period of not more than 4 years as— 

(a) the Lord President in the case of a judicial member, or 

(b) the Scottish Ministers in the case of a legal or lay member, 

at the time of appointment, may determine. 

(2) A person who is or has been a member may be reappointed (whether in the same or a 
different capacity) for further periods. 

(3) However, a person may not hold office as a member for periods (whether or not 
consecutive) totalling more than 8 years. 

(4) A member’s appointment ceases— 

(a) on expiry of the member’s period of appointment, 

(b) on the member’s becoming disqualified from holding office as a member, 

(c) in the case of a judicial or legal member, on the member’s ceasing to fall within 
the judicial or legal membership category under which the member was 
appointed, or 

(d) in the case of a lay member, on the member’s ceasing to be qualified for 
appointment as a lay member. 

(5) However, despite the occurrence (or likely occurrence) of an event mentioned in sub-
paragraph (4) in relation to a member— 

(a) the Lord President in the case of a judicial member, or 

(b) the Scottish Ministers in the case of a legal or lay member, 

may direct that the member is to continue to hold office for such period, not exceeding 6 
months, as the Lord President or the Scottish Ministers, as the case may be, may direct. 

(6) Such a direction may be given in relation to a member before or after the occurrence of 
an event mentioned in sub-paragraph (4). 
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(7) A person whose appointment as a member ceases by virtue of sub-paragraph (4) or (5) 
may nonetheless continue to act as a member so far as that is necessary for the purposes 
of concluding consideration of a judicial appointment which the Board is in the course 
of considering at the time the person’s appointment ceases. 

Resignation of members 5
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7 (1) A member may resign office by giving notice in writing— 

(a) in the case of a judicial member, to the Lord President, and 

(b) in the case of a legal or lay member, to the Scottish Ministers. 

(2) A member giving notice—  

(a) under sub-paragraph (1)(a) must send a copy of the notice to the Scottish 
Ministers,

(b) under sub-paragraph (1)(b) must send a copy of the notice to the Lord President. 

(3) Notice under sub-paragraph (1) must be given at least 6 months before the proposed date 
of resignation unless a shorter period is agreed with the person to whom notice is to be 
given under that sub-paragraph. 

Removal of members 

8 (1) The Lord President may, by notice in writing, remove a judicial member from office if 
satisfied, after consulting the Chairing Member and the Scottish Ministers, that sub-
paragraph (3) applies in relation to the member. 

(2) The Scottish Ministers may, by notice in writing, remove a legal or lay member from 
office if satisfied, after consulting the Chairing Member (unless that is the member 
concerned) and the Lord President, that sub-paragraph (3) applies in relation to the 
member. 

(3) This sub-paragraph applies if the member—  

(a) has failed without reasonable excuse to discharge the functions of a member for a 
continuous period of 6 months, 

(b) has been convicted of any offence, 

(c) has become insolvent, or 

(d) is otherwise unfit to be a member or unable for any reason to discharge the 
functions of a member. 

(4) For the purposes of sub-paragraph (3)(c), a member becomes insolvent on— 

(a) the approval of a voluntary arrangement proposed by the member, 

(b) being adjudged bankrupt, 

(c) the member’s estate’s being sequestrated, or 

(d) the member’s granting a trust deed for creditors. 

Chairing Member: appointment and tenure 

9 (1) The Scottish Ministers must appoint one of the lay members to chair the Board. 

(2) That member is referred to in this Act as the “Chairing Member”. 
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(3) The Chairing Member holds office as such for such period of not more than 4 years as 
the Scottish Ministers, at the time of appointment, may determine. 

(4) The Chairing Member’s appointment as such ceases on the Chairing Member’s ceasing 
to be a member of the Board. 

(5) A member who is or has been the Chairing Member may be reappointed for further 
periods.
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Chairing Member: resignation, removal, vacancy etc. 

10 (1) The Chairing Member may resign office as such by giving notice in writing to the 
Scottish Ministers. 

(2) The Scottish Ministers may, by notice in writing, remove the Chairing Member from 
office if, after consulting the Lord President, they are satisfied that the member— 

(a) has failed without reasonable excuse to discharge the functions of the Chairing 
Member for a continuous period of 6 months, or 

(b) is otherwise unfit to be the Chairing Member or unable for any reason to carry out 
the functions of the Chairing Member. 

(3) During any period when there is a vacancy in the office of the Chairing Member, the 
functions of the Chairing Member may be carried out by another lay member nominated 
by the Board. 

(4) During any period when the Chairing Member is for any reason unable to act, the 
functions of the Chairing Member may be carried out by another lay member 
nominated— 

(a) by the Chairing Member, or 

(b) if the Chairing Member is unable to make such a nomination, by the Board. 

(5) Sub-paragraphs (1), (2) and (4) apply to a member carrying out functions by virtue of 
sub-paragraph (3) or (4) as they apply to the Chairing Member.  

Temporary members 

11 (1) Where the Chairing Member is satisfied that a member of the Board (“the absent 
member”) is likely to be unable to discharge the functions of a member for a period of 
time not exceeding 6 months (“the period of absence”), the Chairing Member may— 

(a) where the absent member is a judicial member, request that the Lord President 
appoint an individual to be a temporary member of the Board,  

(b) where the absent member is a legal or lay member, request that the Scottish 
Ministers appoint an individual to be a temporary member of the Board. 

(2) On receipt of a request under sub-paragraph (1), the Lord President or, as the case may 
be, the Scottish Ministers may, if satisfied that it is necessary for the carrying out by the 
Board of its functions during the period of absence, appoint an individual to be a 
temporary member in place of the absent member during that period. 

(3) An individual appointed by the Lord President under sub-paragraph (2) must fall within 
the same judicial membership category as that under which the absent member was 
appointed.

(4) An individual appointed by the Scottish Ministers under sub-paragraph (2)— 
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(a) where the absent member is a legal member, must fall within the same legal 
membership category as that under which the absent member was appointed, 

(b) where the absent member is a lay member, must be qualified for appointment as a 
lay member. 

(5) Before appointing a temporary member, the Lord President or, as the case may be, the 
Scottish Ministers must consult the Chairing Member. 
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(6) A temporary member takes the place of the absent member and, accordingly, the absent 
member is not to be counted as a member while the temporary member holds office.  

(7) A temporary member’s appointment ceases on— 

(a) the period of absence coming to an end, or 

(b) the expiry of the period of 6 months from the date of appointment, 

(whichever occurs first). 

(8) A person whose appointment as a temporary member ceases may nonetheless continue 
to act as a member so far as that is necessary for the purpose of concluding 
consideration of a judicial appointment which the Board is in the course of considering 
at the time the person’s appointment ceases. 

(9) Otherwise, the provisions of this schedule apply to a temporary member as they apply to 
any other member, and references in this schedule to a member of the Board are to be 
read accordingly.  

Conflicts of interest

12 (1) Sub-paragraph (2) applies where the Chairing Member is satisfied that a member of the 
Board (“the ineligible member”) is unable by reason of a conflict of interest to take part 
in the Board’s consideration of a particular appointment (“the appointment concerned”).  

(2) The Chairing Member may– 

(a) where the ineligible member is a judicial member, request that the Lord President 
appoint an individual to be a substitute member of the Board, 

(b) where the ineligible member is a legal or lay member, request that the Scottish 
Ministers appoint an individual to be a substitute member of the Board. 

(3) On receipt of a request under sub-paragraph (2), the Lord President or, as the case may 
be, the Scottish Ministers may, if satisfied that it is necessary for the carrying out by the 
Board of its functions in relation to the appointment concerned, appoint an individual to 
be a substitute member to take the place of the ineligible member for the purposes of 
that appointment. 

(4) An individual appointed by the Lord President under sub-paragraph (3) must fall within 
the same judicial membership category as that under which the ineligible member was 
appointed.

(5) An individual appointed by the Scottish Ministers under sub-paragraph (3)— 

(a) where the ineligible member is a legal member, must fall within the same legal 
membership category as that under which the substituted member was appointed, 

(b) where the ineligible member is a lay member, must be qualified for appointment 
as a lay member. 
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(6) The appointment of a substitute member under sub-paragraph (3) in relation to the 
appointment concerned does not prevent the ineligible member from taking part in the 
Board’s consideration of any other appointment. 

(7) A substitute member is not to be counted as a member for the purposes of paragraph 
4(1).5
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(8) A substitute member’s appointment ceases on the conclusion of the Board’s 
consideration of the appointment concerned. 

(9) Otherwise, the provisions of this schedule apply to a substitute member as they apply to 
any other member, and references in this schedule to a member of the Board are to be 
read accordingly.  

Fees and expenses 

13 (1) Each member of the Board is entitled to such fees and expenses, if any, as the Scottish 
Ministers may determine. 

(2) It is for the Scottish Ministers to pay those fees and expenses. 

(3) The Scottish Ministers may determine different fees and expenses for different 
members. 

Administrative support 

14 (1) The Scottish Ministers must provide, or ensure the provision of, such staff, property and 
services as they consider the Board requires for the purpose of carrying out its functions. 

(2) Reference to “services” in sub-paragraph (1) includes, in particular, the appointment of a 
person—

(a) as an independent observer of the Board’s procedures, or  

(b) to provide the Board with advice. 

(3) The Scottish Ministers must consult the Board as to the staff, property and services it 
requires for the purpose of carrying out its functions. 

Procedure

15 (1) The Board may determine its own procedure (including the number of members 
required to constitute a quorum). 

(2) However, the Chairing Member is not to have a casting vote. 

Committees and delegation 

16 (1) The Board may establish committees and may delegate the carrying out of any of its 
functions to a committee. 

(2) Sub-paragraph (1) does not affect the Board’s responsibility for the carrying out of its 
functions.

Validity of proceedings 

17 The validity of any proceedings or actings of the Board is not affected by— 
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(a) any vacancy in the membership of the Board, 

(b) any defect in the appointment of a member of the Board, or 

(c) disqualification of any person from holding office as a member of the Board. 

Board to fall within remit of Commissioner for Public Appointments in Scotland 

18 (1) In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), in 
schedule 2 (which lists the authorities appointments to which are subject to the remit of 
the Commissioner for Public Appointments in Scotland), under the heading “Advisory 
bodies”, insert, at the appropriate place in alphabetical order— 
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“Judicial Appointments Board for Scotland”. 

(2) If the code of practice published under section 2 of that Act contains provision of the 
kind described in sub-paragraph (3), that provision does not apply in relation to the 
making by the Scottish Ministers of an appointment to the Board. 

(3) That is provision which has the effect of requiring that there be included among the 
members of any selection panel constituted for the purpose of considering candidates for 
the appointment a person falling within any of sub-paragraphs (a) to (f) of paragraph 5 
of this schedule. 

Code of conduct for members 

19 In the Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7), in schedule 3 
(which lists the devolved public bodies required to produce a code of conduct for their 
members under that Act), insert, at the appropriate place in alphabetical order— 

“The Judicial Appointments Board for Scotland”. 

Maladministration 

20 (1) In the Scottish Public Services Ombudsman Act 2002 (asp 11), in schedule 2 (which 
lists the authorities subject to investigation under that Act), in Part 2 (entries amendable 
by Order in Council), after paragraph 25 insert— 

“25A The Judicial Appointments Board for Scotland.”. 

(2) The Board must make such arrangements as it considers appropriate for the 
investigation by it of any complaints of maladministration made to it by an individual 
concerning the manner in which the Board has carried out its functions in relation to the 
individual.

(3) The Board must take reasonable steps to ensure that any individuals in relation to whom 
it carries out functions are made aware of the arrangements made under sub-paragraph 
(2).

Freedom of information 

21 In the Freedom of Information (Scotland) Act 2002 (asp 13), in schedule 1 (which lists 
the Scottish public authorities subject to that Act), in Part 7 (other authorities), before 
paragraph 69 insert— 

“68A The Judicial Appointments Board for Scotland”. 
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Transitional provision: constitution of the first Board 

22 (1) The first members of the Board are to be those persons who are members of the existing 
Judicial Appointments Board on the coming into force of this schedule.  

(2) The first Chairing Member of the Board is to be the person who chairs the existing 
Judicial Appointments Board on the coming into force of this schedule. 5
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(3) In sub-paragraphs (1) and (2), “the existing Judicial Appointments Board” means the 
administrative body established by the Scottish Ministers known as the Judicial 
Appointments Board for Scotland. 

SCHEDULE 2 
(introduced by section 18(2))

PANELS ESTABLISHED UNDER SECTION 18(2) 

Constitution of panel 

1 (1) A panel established under section 18(2) in connection with a vacancy, or an expected 
vacancy, in the office of Lord President is to comprise— 

(a) the Chairing Member of the Judicial Appointments Board for Scotland (“the 
Board”),

(b) one of the other lay members of the Board nominated by the Chairing Member, 
and

(c) two qualifying judges (on which see paragraph 3) nominated by the First Minister. 

(2) A panel established under section 18(2) in connection with a vacancy, or an expected 
vacancy, in the office of Lord Justice Clerk is to comprise— 

(a) the Chairing Member of the Board, 

(b) one of the other lay members of the Board nominated by the Chairing Member, 

(c) the Lord President, and 

(d) one qualifying judge nominated by the First Minister. 

(3) This paragraph is subject to paragraph 2. 

Vacancies etc. 

2 (1) If the Chairing Member of the Board is unable for good reason to participate in a panel, 
that Member’s place on the panel is to be taken by a lay member of the Board 
nominated by the Chairing Member. 

(2) If the office of the Chairing Member is vacant, or if that Member is unable for any 
reason to make a nomination for the purposes of sub-paragraph (1), that Member’s place 
on the panel is to be taken by another lay member of the Board nominated by the Board.  

(3) If the Lord President is unable for good reason to participate in a panel, the Lord 
President’s place is to be taken by a qualifying judge nominated by the Lord President. 

(4) During any period when section 4 applies, or if the Lord President is unable for any 
reason to make a nomination for the purposes of sub-paragraph (3), the Lord President’s 
place on the panel is to be taken by a qualifying judge nominated by the First Minister. 
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Qualifying judges 

3 (1) The qualifying judges are— 

(a) those judges of the Supreme Court of the United Kingdom who have held office 
as judges of the Court of Session, and 

(b) the judges of the Court of Session (other than the Lord President). 5
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(2) The Lord Justice Clerk is not a qualifying judge in relation to a panel to be established 
in connection with an expected vacancy in that office. 

(3) A judge is a qualifying judge in relation to a panel only if the judge has given to the 
First Minister notice that the judge is not willing to be appointed to the vacancy in 
connection with which the panel is to be established. 

Fees and expenses 

4 (1) Each member of a panel is entitled to such fees and expenses, if any, as the Scottish 
Ministers may determine. 

(2) It is for the Scottish Ministers to pay those fees and expenses. 

(3) The Scottish Ministers may determine different fees and expenses for different 
members. 

SCHEDULE 3 
(introduced by section 56(2))

THE SCOTTISH COURT SERVICE 

Status of SCS 

1 The SCS is the holder of an office, which office is also to be known as the Scottish 
Court Service. 

Membership 

2 (1) The SCS consists of judicial members and non-judicial members. 

(2) The judicial members comprise— 

(a) the Lord President, 

(b) the Lord Justice Clerk, 

(c) one other person holding the office of judge of the Court of Session, 

(d) one person holding the office of sheriff principal, 

(e) two persons holding the office of sheriff, and 

(f) one person holding the office of justice of the peace. 

(3) The non-judicial members comprise— 

(a) an advocate practising as such in Scotland, 

(b) a solicitor practising as such in Scotland, 

(c) the Chief Executive (appointed under paragraph 14(1)), and 
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(d) three other individuals none of whom is qualified for appointment as a judicial 
member or for appointment under any of the preceding paragraphs. 

(4) Each of the descriptions of members mentioned in sub-paragraphs (2) and (3) is referred 
to in this schedule as a “category of membership”. 

(5) Subject to sub-paragraph (6), the Scottish Ministers may, with the consent of the Lord 
President, by order modify sub-paragraph (2) or (3). 
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(6) The Scottish Ministers must not make an order under sub-paragraph (5) if its effect 
would be that the total number of judicial members would no longer exceed the total 
number of non-judicial members. 

Procedure for appointment of members 

3 (1) It is for the Lord President to appoint the members of the SCS (other than the Lord 
Justice Clerk and the Chief Executive). 

(2) The Lord President may appoint a person to be a member only if the person has been 
nominated, or otherwise selected for appointment, in accordance with such procedure as 
the Scottish Ministers may by regulations prescribe. 

(3) Regulations under sub-paragraph (2) may— 

(a) in particular, make provision for or in connection with enabling persons to 
nominate or select persons suitable for appointment,  

(b) prescribe different procedures for different categories of membership. 

(4) The Scottish Ministers must consult the Lord President before making regulations under 
sub-paragraph (2). 

Persons disqualified from membership 

4 A person is disqualified from appointment, and from holding office, as a member of the 
SCS if the person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a councillor of any council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39), 

(e) a Minister of the Crown, or 

(f) a member of the Scottish Executive. 

Term of office 

5 (1) This paragraph applies to a member of the SCS appointed by the Lord President. 

(2) The member holds office for such period not exceeding 4 years as the Lord President 
may, at the time of appointment, determine. 

(3) The member ceases to hold office— 

(a) on becoming disqualified from holding office as a member, 
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(b) on ceasing to fall within the category of membership under which the member 
was appointed. 

Reappointment 

6 A person who is, or has been, a member of the SCS appointed by the Lord President 
may be reappointed (whether under the same or a different category of membership) for 
further periods. 
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Resignation and removal of members 

7 (1) This paragraph applies to a member of the SCS appointed by the Lord President. 

(2) The member may resign office by giving notice in writing to the Lord President. 

(3) The Lord President may, by notice in writing, remove the member if satisfied that the 
member is unfit to be a member by reason of inability, neglect of duty or misbehaviour. 

Suspension of judicial members 

8 A judicial member is suspended from acting as such during any period in which the 
member is suspended from the judicial office which the member holds. 

Chairing of the SCS 

9 (1) The Lord President is to chair meetings of the SCS. 

(2) The Lord Justice Clerk may deputise for the Lord President in chairing meetings. 

(3) Where the Lord President and the Lord Justice Clerk are for any reason unable to attend 
a meeting the remaining members may elect a member to chair the meeting. 

Committees

10 (1) The SCS may establish committees. 

(2) A person who is not a member of the SCS may be appointed to be a member of any 
committee established by it.   

Proceedings

11 The SCS may determine— 

(a) its own procedure (including the number of members required to constitute a 
quorum), and 

(b) the procedure (including the number of members required to constitute a quorum) 
of any committees established by it. 

Validity of actings 

12 The validity of any proceedings or actings of the SCS is not affected by— 

(a) any vacancy in the membership of the SCS, 

(b) any defect in the appointment of a member of the SCS, or 
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(c) disqualification of any person from holding office as a member of the SCS. 

Remuneration and expenses 

13 (1) The SCS may pay to— 

(a) its members, and 

(b) the members of any committee established by it, 5
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such sums as it may determine by way of reimbursement of expenses in respect of the 
carrying out of their functions as members. 

(2) The SCS may pay to—  

(a) the judicial member who is a justice of the peace,  

(b) the non-judicial members, and 

(c) the members of any committee established by it, 

such other remuneration, if any, as it may determine.  

Chief Executive and other staff 

14 (1) The SCS must appoint a Chief Executive. 

(2) The SCS may appoint such other staff as it considers appropriate. 

Ancillary powers 

15 (1) The SCS may do anything which it considers necessary or expedient for the purposes of 
or in connection with its functions. 

(2) In particular, the SCS may— 

(a) acquire and dispose of land and other property, 

(b) enter into contracts, 

(c) provide information and advice. 

Power to use local authority premises 

16 (1) The SCS may, where it considers it necessary for the purposes of carrying out its 
functions under section 57 or 58, require a local authority to— 

(a) let (or sub-let) premises controlled by the local authority to the SCS, or 

(b) make such premises available for use for the purposes of the SCS. 

(2) A requirement under sub-paragraph (1)(a) is subject to agreement— 

(a) between the SCS and the local authority as to the rent payable under, and as to the 
other terms of, the lease (or sub-lease), and 

(b) with any third party who has an interest in the premises. 

(3) Where a requirement is made under sub-paragraph (1)(b)— 

(a) the SCS is to reimburse the authority for any reasonable expenses incurred by the 
authority in respect of heating, lighting and cleaning in relation to the use of the 
premises for the purposes of the SCS, and 
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(b) the SCS is to allow the premises to continue to be used for any business normally 
conducted there, or for any business for which it may be used under a local 
enactment (whether a local Act or otherwise), without adversely affecting that 
business.

(4) The SCS may allow any premises let, sub-let or used under sub-paragraph (1) to be used 
by other persons subject to— 
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(a) such conditions as the SCS may impose, and 

(b) sub-paragraph (3)(b). 

(5) Any dispute arising from the operation of this paragraph which the parties are unable to 
resolve is to be determined by an arbiter appointed— 

(a) by agreement of the parties, or 

(b) in the absence of such agreement, by the Scottish Ministers on the application of a 
party. 

Delegation

17 (1) Any function of the SCS may be carried out on its behalf by— 

(a) a member of the SCS, 

(b) a committee, 

(c) a member of its staff, or 

(d) any other person, 

authorised (whether specifically or generally) by it for the purpose. 

(2) Nothing in sub-paragraph (1) prevents the SCS from exercising any function delegated 
under that sub-paragraph. 

Transfer of staff 

18 (1) Sub-paragraph (2) applies to persons who, on the coming into force of this paragraph— 

(a) hold any of the offices mentioned in section 59(2), or 

(b) are members of the staff of the Scottish Ministers employed in the Executive 
Agency of the Scottish Ministers known as the Scottish Court Service Agency 
(referred to in this paragraph as “the Agency”), other than excepted staff. 

(2) On the coming into force of this paragraph, those officers and staff transfer to, and 
become members of the staff of, the SCS (as well as, in the case of the holders of the 
offices referred in sub-paragraph (1)(a), continuing to hold those offices). 

(3) The excepted staff are— 

(a) the Chief Executive of the Agency, and 

(b) staff on secondment or loan to the Agency from another part of the Scottish 
Administration. 

(4) The contract of employment of a person who becomes a member of the staff of the SCS 
by virtue of sub-paragraph (2)— 

(a) is not terminated by the transfer, and 
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(b) has effect from the date this paragraph comes into force as if originally made 
between the person and the SCS. 

(5) Without prejudice to sub-paragraph (4)— 

(a) all the rights, powers, duties and liabilities of the Scottish Ministers under or in 
connection with the person’s contract of employment are by virtue of this sub-
paragraph transferred to the SCS on the date on which this paragraph comes into 
force, and 
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(b) anything done before that date by or in relation to the Scottish Ministers in respect 
of that contract of employment or that person is to be treated from that date as 
having been done by or in relation to the SCS. 

(6) This paragraph does not prejudice any right of any person to terminate that person’s 
contract of employment if the terms and conditions of employment are changed 
substantially to the detriment of the person; but such a change is not to be taken to have 
occurred by reason only that the identity of the person’s employer changes by virtue of 
this paragraph. 

(7) The Scottish Ministers must appoint, on such terms and conditions as they may 
determine, a person to act as the Chief Executive of the SCS until the first Chief 
Executive is appointed by the SCS under paragraph 14(1). 

(8) A determination by the Scottish Ministers that any member of their staff is— 

(a) employed as mentioned in sub-paragraph (1)(b), or 

(b) excepted staff by virtue of sub-paragraph (3), 

is conclusive of that fact for the purposes of this paragraph. 

Transfer of property and liabilities 

19 (1) The Scottish Ministers may by order provide for the transfer to the SCS of any property 
or liabilities to which sub-paragraph (2) applies. 

(2) This sub-paragraph applies to— 

(a) property of the Scottish Ministers which is held or used by them for or in 
connection with— 

(i) the purposes of the Scottish courts or the judiciary of those courts, 

(ii) the purposes referred to in section 58(1), and 

(b) liabilities of the Scottish Ministers incurred in connection with those purposes. 

(3) An order under sub-paragraph (1) may in particular— 

(a) provide for the creation of rights or interests, or the imposition of liabilities or 
conditions, in relation to property transferred, or rights or interests acquired, by 
virtue of the order, 

(b) provide for any property, liabilities or conditions to be determined under the 
order.

(4) An order under sub-paragraph (1) has effect in relation to any property or liabilities to 
which it applies despite any provision (of whatever nature) which would otherwise 
prevent, penalise or restrict the transfer of the property or liabilities. 
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(5) A right of pre-emption, right of irritancy, right of return or other similar right does not 
operate or become exercisable as a result of any transfer of property by virtue of an 
order under sub-paragraph (1). 

(6) Any such right has effect in the case of any such transfer as if the SCS were the same 
person in law as the Scottish Ministers and as if no transfer of the property had taken 
place.
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(7) Such compensation as is just is to be paid to any person in respect of any such right 
which—

(a) would, apart from sub-paragraph (5), have operated in favour of, or become 
exercisable by, that person, but 

(b) in consequence of the operation of that sub-paragraph, cannot subsequently 
operate in the person’s favour or (as the case may be) become exercisable by the 
person.

(8) Any compensation payable by virtue of sub-paragraph (7) is to be paid by the Scottish 
Ministers or by the SCS or by both. 

(9) An order under sub-paragraph (1) may provide for the determination of any disputes as 
to—

(a) whether and, if so, how much, compensation is payable by virtue of sub-paragraph 
(7), and 

(b) the person to whom or by whom it is to be paid. 

(10) Sub-paragraphs (4) to (9) apply in relation to the creation of rights or interests, or the 
doing of anything else, in relation to property as they apply in relation to a transfer of 
property. 

(11) A certificate issued by the Scottish Ministers that any property or liability has, or has 
not, been transferred by virtue of an order under sub-paragraph (1) is conclusive 
evidence of the transfer or (as the case may be) the fact that there has not been a 
transfer.

(12) In this paragraph, “right of return” means any right under a provision for the return or 
reversion of property in specified circumstances. 

SCHEDULE 4 
(introduced by section 59(4))

APPOINTMENT ETC. OF OFFICE HOLDERS: CONSEQUENTIAL AMENDMENTS

The Administration of Justice (Scotland) Act 1933 (c.41) 

1 (1) The Administration of Justice (Scotland) Act 1933 is amended as follows. 

(2) In section 23(1) (appointment of clerks in the Court of Justiciary), for “Scottish 
Ministers and shall be exercised after consultation with the Lord Justice General” 
substitute “Scottish Court Service”. 

(3) In section 24 (appointment of officers of the Court of Session)— 

(a) in subsection (1)—  

(i) for “Scottish Ministers shall, after consultation with the Lord President,”, 
substitute “Scottish Court Service shall”, and 
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(ii) for “they” substitute “it”, and 

(b) in subsection (7)— 

(i) for “Scottish Ministers”, in both places those words appear, substitute 
“Scottish Court Service”, and 

(ii) for “them”, substitute “it”.  5
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(4) For section 25 substitute— 

“25 Appointment of Principal Clerk of Justiciary etc. 
(1) The right of appointing to the offices of Principal Clerk of Justiciary and 

Accountant of Court shall be vested in the Scottish Court Service. 

(2) The right of appointing to the office of Auditor of the Court of Session shall be 
vested in the Scottish Ministers.”. 

(5) In section 27 (remuneration of officers of High Court of Justiciary and Court of 
Session)—

(a) after subsection (1) insert— 

“(1A) The remuneration of the persons appointed to any office in pursuance of the 
powers vested in the Scottish Court Service by this Part of this Act, shall be of 
such amounts as the Scottish Court Service may determine.”, and 

(b) in subsection (2)— 

(i) the words “(other than the office of Auditor of the Court of Session)” are 
repealed, and 

(ii) for “Scottish Ministers” substitute “Scottish Court Service”. 

The Sheriff Courts and Legal Officers (Scotland) Act 1927 (c.35) 

2 (1) The Sheriff Courts and Legal Officers (Scotland) Act 1927 is amended as follows. 

(2) In section 1 (appointment of sheriff clerk and procurator fiscal)— 

(a) in subsection (1)— 

(i) for “one of His Majesty’s Principal Secretaries of State” substitute “the 
Scottish Court Service”, 

(ii) for “Secretary of State” substitute “Scottish Court Service”, and 

(iii) for “him” substitute “it”, and 

(b) in subsection (4), for “Secretary of State”, in both places those words appear, 
substitute “Scottish Court Service”. 

(3) In section 2 (appointment of sheriff clerk and procurator fiscal deputes), for “Secretary 
of State” substitute “Scottish Court Service”. 

(4) In section 3 (whole-time sheriff clerks and procurators fiscal and deputes), for 
“Secretary of State”, in both places those words appear, substitute “Scottish Court 
Service”.

(5) In section 4 (vacancy in office of sheriff clerk, procurator fiscal or deputes), for 
“Secretary of State” substitute “Scottish Court Service”. 

(6) In section 5 (whole-time clerks)— 
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(a) in subsection (1), for “Secretary of State” substitute “Scottish Court Service”, and 

(b) in subsection (2)— 

(i) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(ii) for “they consider” substitute “it considers”.  

(7) In section 8 (power to issue instructions, etc.)— 5
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(a) in subsection (1), for “Secretary of State” substitute “Scottish Court Service”, and 

(b) in subsection (2)— 

(i) for “Secretary of State” substitute “Scottish Ministers”, and 

(ii) for “him” substitute “the Scottish Court Service”. 

(8) In section 9 (deputation by sheriff clerk or procurator fiscal), for “Secretary of State” 
substitute “Scottish Court Service”. 

SCHEDULE 5 
(introduced by section 69)  

CONSEQUENTIAL AMENDMENTS AND REPEALS

The Courts of Law Fees (Scotland) Act 1895 (c.14) 

1 In the Courts of Law Fees (Scotland) Act 1895, in section 2(1)(a), the words from “the 
expenses” to “Scottish Ministers” are repealed. 

The Valuation of Lands (Scotland) Amendment Act 1879 (c.42) 

2 (1) Section 9 of the Valuation of Lands (Scotland) Amendment Act 1879 is amended as 
follows.

(2) For the words “said judges who may, if they think” substitute “Lands Valuation Appeal 
Court which may, if it thinks”. 

(3) For “said judges”, in the second place those words appear, substitute “Court”. 

The Lands Tribunal Act 1949 (c.42) 

3 In the Lands Tribunals Act 1949, in section 1(3C), for the words “judges of the Court of 
Session” substitute “the Lands Valuation Appeal Court”. 

The Sheriff Courts (Scotland) Act 1971 (c.58) 

4 (1) The 1971 Act is amended as follows. 

(2) Section 11A(2) is repealed. 

(3) Section 11C is repealed. 

(4) In section 11D (regulations and orders under sections 11A and 11C)— 

(a) in subsection (1), for the words “Regulations under section 11A or section 11C 
and orders” substitute “Orders”, and 

(b) in subsection (2), the words “regulations or” are repealed. 
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(5) Part 2 (court houses, buildings and offices) is repealed. 

(6) In section 33 (Sheriff Court Rules Council), in subsection (4), the words from “and” to 
the end are repealed. 

The Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) Order 1999 
(S.I. 1999/1017) 5

10

5 The Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) 
Order 1999 is revoked. 

The Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 (asp 9) 

6  The Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 is repealed.  

The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) 

7 The following provisions of the Criminal Proceedings etc. (Reform) (Scotland) Act 
2007 are repealed— 

(a) section 60 (provision for JP courts), and 

(b) section 63(6) (staffing of JP courts). 
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EXPLANATORY NOTES 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it.  They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill makes substantive provision in relation to 4 main policy areas (judicial 
independence, the judiciary including the provision of a statutory basis for the Judicial 
Appointments Board, the courts and new arrangements for the governance of the Scottish Court 
Service (“the SCS”).  However the overarching objective for the Bill is to modernise and 
improve the court system through strengthening the role of Scotland’s judiciary. 

5. Part 1 provides a statutory guarantee of the continued independence of the judiciary in 
Scotland. 

6. Part 2 provides for the Lord President of the Court of Session to be the head of the 
Scottish judiciary; sets out procedures in relation to the vacancy, incapacity and suspension of 
the senior judiciary; provides a statutory basis for the Judicial Appointments Board and the 
criteria for the appointment of the Lord President and the Lord Chief Justice; sets out the 
eligibility criteria for appointment as a judge of the Court of Session and arrangements for retired 
and temporary judicial office holders; and makes provision for a scheme for judicial conduct and 
the removal of judges and sheriffs.  

7. Part 3 provides for matters relating to the judiciary and the Court of Session; 
responsibilities and powers in relation to sheriff courts; and responsibilities in relation to justice 
of the peace courts. 

8. Part 4 sets out the new governance arrangements for the SCS establishing it as a body 
corporate and detailing its functions, membership, powers and responsibilities. 

9. Part 5 contains a range of general provisions including an interpretation section and 
provision about subordinate legislation making powers. 

PART 1 – JUDICIAL INDEPENDENCE 

Section 1 – Guarantee of continued judicial independence 

10. Section 1 places a duty on the First Minister, the Lord Advocate, the Scottish Ministers 
and any other persons who have responsibility for matters relating to the judiciary or the 
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administration of justice in Scotland to uphold the continued independence of the judiciary.  In 
doing so it also sets out two specific duties for the purpose of upholding that independence. 

11. The first is a duty on the First Minister, the Lord Advocate and the Scottish Ministers not 
to seek to influence judicial decisions through any special access to the judiciary.  “Special 
access” is intended to refer to any access which they may have which a member of the general 
public may not.  However this duty would not limit what may be said on their behalf in court in 
the course of presenting any case in which they are a party.  

12. The second is a duty on the First Minister, the Lord Advocate and the Scottish Ministers 
to have regard to the need for the judiciary to have the support necessary to enable them to carry 
out their functions.   

PART 2 – THE JUDICIARY 

Chapter 1 – Head of the Scottish Judiciary 

Section 2 – Head of the Scottish Judiciary 

13. This section unifies the judiciary under the Lord President by establishing the Lord 
President as the head of the Scottish judiciary and placing a number of responsibilities on the 
Lord President.  These responsibilities are: the efficient disposal of business in the Scottish 
courts; representation of the views of the Scottish judiciary to the Scottish Parliament and to the 
Scottish Ministers; the laying of written representations before Parliament on matters of 
importance relating to the Scottish judiciary or to the administration of justice in Scotland; the 
welfare, training, guidance of judicial office holders; and establishment and operation of a 
conduct scheme for the judiciary. 

14. In order to facilitate the efficient disposal of business in the courts, subsection (3) gives 
the Lord President a power to give directions to sheriffs principal and places a duty on sheriffs 
principal to comply with such directions.  These directions relate to administrative matters, so 
that the business of the courts may run efficiently.  This power would not, for example, enable 
the Lord President to give a direction concerning a judicial decision.  This power is mirrored in 
sections 44 and 55 which amend the Sheriff Courts (Scotland) Act 1971 (c.58) (“the 1971 Act”) 
and the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) (“the 2007 Act”) 
respectively to give the same power to sheriffs principal in relation to sheriffs, justices of the 
peace, stipendiary magistrates and staff of the SCS.  This power of the sheriffs principal is 
subject to the Lord President’s overarching power of direction. 

Section 3 – Delegation of functions 

15. This section enables the Lord President to delegate his or her functions as set out in 
section 2(2) to other judges (referred to as “judicial office holders” in the Bill and defined in 
section 39).  Subsection (2) places restrictions on this delegation, namely that the following 
functions cannot be delegated: the Lord President’s function of making and maintaining 
arrangements to secure the efficient disposal of business in sheriff courts and justice of the peace 
courts (“JP courts”); and the Lord President’s function of making rules for the judicial conduct 
scheme under section 26(1). 
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Chapter 2 – Senior judiciary: vacancy, incapacity and suspension 

Section 4 – Lord President  

16. This section makes various provisions for when the office of the Lord President of the 
Court of Session – the most senior judge in Scotland – is vacant, or when the Lord President is 
either incapacitated or suspended.  This section together with sections 5, 6, 7 and 8 re-enact, with 
minor modifications, the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 (asp 
9) which is repealed by paragraph 6 of schedule 5. 

17. In any of these circumstances, subsection (2) provides that the functions of Lord 
President will be carried out instead by the Lord Justice Clerk, and that the functions of the 
office of Lord Justice Clerk will, in turn, be carried out by the senior Inner House judge. 
Subsection (2) also makes clear that all of the functions of the Lord President and the Lord 
Justice Clerk are covered.  For example, the Lord President has statutory functions in relation to 
a wide range of tribunals, he has responsibility for making appointments to, for example, the 
Lands Tribunal for Scotland and he also has various rule-making powers.  There are a number of 
provisions that require others to consult with the Lord President, or seek his approval, in the 
course of their activities.  For example Ministers must consult with the Lord President before 
they appoint persons as temporary judges.  All of these functions are covered in addition to his 
judicial functions.  

18. Subsections (3)(a) and (4) provide for a decision that the Lord President is incapacitated.  
It is for the judges of the Inner House to decide this, and a majority of their number must sign a 
written declaration to this effect, which must be supplied to the First Minister.  A majority of 
judges is calculated in accordance with section 7(3).  The Lord Justice Clerk must be one of 
those judges except where subsection (5) applies, that is, where the Lord Justice Clerk is 
incapacitated, suspended or there is a vacancy in the office in terms of section 5, or where the 
judges making the declaration are satisfied that the Lord Justice Clerk is incapacitated in terms of 
section 7(4).  Once the written declaration is received by the First Minister, the provisions of the 
Bill for incapacity take effect. 

19. No procedure is required in the case of a vacancy or suspension.  As soon as the office of 
Lord President becomes vacant for any reason (for instance on the death, resignation, removal or 
retiral of the office holder) or when the Lord President is suspended, subsection (2) will take 
effect. 

20. The powers under the Bill will cease to have effect on one of three events occurring.  The 
first would be the assumption of office of a new Lord President where there has been a vacancy. 
The second is when the First Minister receives a written declaration signed by a majority of 
Inner House judges that they are satisfied the Lord President is no longer incapacitated.  This is 
provided for in subsection (3)(b).  There is no requirement that the same judges sign both 
declarations.  The third is if the Lord President’s period of suspension ceases and he or she 
resumes office. 

21. Subsection (6) requires the First Minister to send a copy of either declaration concerning 
incapacity received from the judges to the Presiding Officer of the Scottish Parliament. 
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22. Subsection (7) prevents the Lord Justice Clerk, whilst he or she is undertaking the 
functions of the Lord President during a period of vacancy, incapacity or suspension, from 
deputising for the Lord President on a panel constituted under section 17(2) to recommend 
appointment to the office of Lord Justice Clerk. 

Section 5 – Lord Justice Clerk  

23. This section makes similar provision for the incapacity or suspension of the Lord Justice 
Clerk and provides in such eventuality for his or her functions to be carried out by the senior 
judge of the Inner House. 

Section 6 – Periods when both sections 4 and 5 apply 

24. Section 6 makes provision for what would happen were both the Lord President and the 
Lord Justice Clerk to be incapacitated or suspended at the same time or in the event of both posts 
being vacant.  It provides that in such a situation their functions would be carried out by the two 
most senior judges of the Inner House.  In particular the most senior would carry out the Lord 
President’s functions and the other (i.e. “the second senior judge”) would carry out the Lord 
Justice Clerk’s functions. 

25. By way of illustration - the Inner House comprises the Lord President, the Lord Justice 
Clerk, and, in order of seniority, Judges 1, 2, 3, 4, 5, 6, 7, 8 and 9.  The Lord President is 
incapacitated.  The Lord Justice Clerk is carrying out the functions of that office, with Judge 1 
carrying out the functions of the Lord Justice Clerk.  The Lord Justice Clerk becomes 
incapacitated before the Lord President returns to duty.  Following the scheme of this section, 
Judge 1 then “steps up” and exercises the functions of the Lord President; Judge 2 assumes 
powers to carry on the functions of the Lord Justice Clerk. 

Section 7 – Supplementary 

26. Subsections (1) and (2) deal with the possibility that at the point when it becomes 
necessary to invoke the provisions of sections 4, 5 or 6, the judge of the Inner House who would 
have taken on the functions, is unavailable.  The provisions provide that, in such circumstances, 
the next most senior judge who is available should take the place of his or her more senior 
colleague.  So using the illustration in paragraph 25, if Judge 2 had been unavailable when the 
Lord Justice Clerk became incapacitated, Judge 3 would have stepped up to carry out the 
functions of the Lord Justice Clerk.  This will only last during the currency of any such 
unavailability.  This provision may assist in situations where the next most senior judge has 
judicial or other commitments which would prevent him or her from taking on the additional 
functions. 

27. Subsection (3) sets out which judges will count towards the total number of judges for the 
purposes of calculating the majority of judges required to sign the declaration in sections 4(3) 
and 5(3).  

28. Subsection (4) makes provision for circumstances when both the Lord President and the 
Lord Justice Clerk are incapacitated, to address a potential difficulty with the arrangements for 
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declaring incapacity: if the Lord Justice Clerk were to become incapacitated at the same time as 
or shortly after the Lord President, the declaration of the Lord President’s incapacity under 
section 4(3)(a) could not proceed because the Lord Justice Clerk would be unable to participate 
as required by section 4(4) and would not yet have been declared incapacitated under section 
5(3)(a) such that section 4(5)(a) would apply.  In these circumstances, subsection (3) enables the 
declaration to proceed without the participation of the Lord Justice Clerk.  The provision works 
in a similar way as regards declarations of incapacity under section 5. 

29. Subsection (5) makes it clear that during periods when a judge is carrying out the 
functions of the Lord President or the Lord Justice Clerk under sections 4 and 5, that judge will 
continue to receive his or her usual remuneration and will not receive any remuneration due to 
the Lord President or the Lord Justice Clerk. 

Section 8 – Interpretation of Chapter 2 

30. This section gives certain words specific meanings for the purposes of Chapter 2.  
Subsection (1) makes clear that incapacity arises only on the grounds of ill health. Subsection (2) 
makes clear that it is seniority of appointment to the Inner House that is relevant to which judge 
is most senior in terms of the Bill procedure.  Subsection (3) recognises that the Lord President is 
also the holder of the office of Lord Justice General.  The effect is that the functions relating to 
that office can also be carried on under the provisions of the Bill. 

31.  Subsection (4) preserves the provisions that already exist in statute allowing the Lord 
Justice Clerk to carry out a function of the Lord President or Lord Justice General.  One example 
is section 2(1) of the Criminal Procedure (Scotland) Act 1995 (c.46).  This provides that the 
High Court will sit at such places as the Lord Justice General whom failing the Lord Justice 
Clerk shall determine.  By applying section 4(2) to such existing statutory provisions, subsection 
(2) makes clear that in the event of a vacancy or the incapacity of the Lord Justice General, such 
a function of the Lord Justice General may be exercised by the Lord Justice Clerk “whom 
failing” the senior judge of the Inner House acting as Lord Justice Clerk under the Bill 
provisions. 

Chapter 3 – Judicial appointments 

Judicial Appointments Board for Scotland 

Section 9 – The Judicial Appointments Board for Scotland 

32. Subsection (1) establishes the Judicial Appointments Board for Scotland (“the Board”) as 
a statutory body.  The Board is an advisory non-departmental public body which is not a body 
corporate.  

33. Subsection (2) provides that the functions of the Board are to recommend individuals for 
appointment to the judicial offices within the Board’s remit, listed at section 10(1), and to 
provide advice on those appointments.  The Board makes recommendations and provides advice 
to “members of the Scottish Executive”.  This expression is used because some judicial 
appointment functions are exercised by the First Minister individually (e.g. appointment of 
judges of the Court of Session, sheriffs principal and sheriffs) and some by the Scottish Ministers 
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collectively (e.g. appointment of temporary judges and part-time sheriffs).  It would therefore be 
misleading to simply refer here to “the Scottish Ministers” as that would fail to catch 
appointments functions exercised by the First Minister alone.  “Members of the Scottish 
Executive” also addresses the fact that functions placed on the Scottish Ministers collectively 
may in practice be exercised by a particular Minister (section 52(3) of the Scotland Act 1998 
(c.46) (“the Scotland Act 1998”) provides that “Statutory functions of the Scottish Ministers 
shall be exercisable by any member of the Scottish Executive”). 

34. Subsection (3) makes it clear that the work of the Board is not subject to either the 
direction or the control of any member of the Scottish Executive or any other person.  This 
ensures that the Board may not be directed or controlled by anyone outside the Board, including 
the First Minister when he or she exercises appointment powers alone, the Scottish Ministers 
when they act collectively, junior Scottish Ministers (who are not members of the Scottish 
Executive by virtue of section 44 of the Scotland Act 1998) and the Lord President. 

35. Subsection (4) refers to schedule 1 which sets out matters relating to the Board such as 
membership, fees and expenses, administrative support and procedures.  Schedule 1 is further 
explained below. 

Section 10 – Judicial offices within the Board’s remit 

36. The judicial offices within the Board’s remit are listed at subsection (1).  Two of the 
offices listed (“office of temporary judge” and “office of part-time sheriff”) are defined by 
reference to statutory provision in section 68.  The Board’s remit does not extend to the offices 
of Lord President and the Lord Justice Clerk for which separate provision is made at sections 18 
and 19. Subsection (1)(c) provides that the office of temporary judge falls within the Board’s 
remit except where a candidate already holds certain judicial offices.  This means that a person 
who is already a sheriff, a sheriff principal or the Chairman of the Scottish Land Court may be 
appointed as a temporary judge without having to be interviewed or selected by the Board.    

37. Subsection (1)(g) enables the Scottish Ministers by order to add other judicial offices to 
the Board’s remit only in so far as either the First Minister or the Scottish Ministers are able to 
make appointments to that office or nominate or recommend individuals for appointments to that 
office.  Under subsection (3) the judicial offices that may be added to the Board’s remit by way 
of this order-making power include tribunal membership, part-time offices and temporary 
offices. 

Section 11 – Recommendations of the Board 

38. Subsection (1) ensures that only individuals who have been recommended by the Board 
for appointment to judicial office may be nominated or recommended by the First Minister or 
Scottish Ministers as applicable.   

39. Subsections (2) to (5) set out a formal process to be followed if the relevant Minister 
decides not to accept a recommendation of the Board.  The Minister must explain his or her 
decision in a notice to the Board and the Board must reconsider the matter and make a further 
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recommendation.  These provisions are intended to enable the Minister to seek clarification or 
further information in respect of the Board’s recommendations.   

40. Subsection (6) recognises that both the First Minister and the Scottish Ministers have, in 
different circumstances, the function of making appointments or nominating or recommending 
individuals for appointment to judicial office. 

Section 12 – Selection criteria 

41. Subsection (2) makes it clear that selection must be solely on merit.  This is intended to 
prevent selection on other grounds (e.g. seniority).  Merit has not been defined but would 
encompass the applicants’ abilities and competencies in respect of the criteria for the particular 
judicial office.  It is wider than professional knowledge and would extend to attributes such as 
strong interpersonal skills.  

42. In addition, subsection (3) requires that an individual may only be selected if he or she is 
of good character.  This is a test that all candidates must meet after which merit is the sole 
criterion. 

Section 13 – Assessment of legal knowledge, skills and competence 

43. Subsection (1) provides that only the legal and judicial members of the Board may assess 
the legal competence of a candidate.  Nevertheless, under subsection (2) the decision about 
whether to recommend an individual for appointment remains a matter for the Board as a whole.    

Section 14 – Encouragement of diversity 

44. Subsection (1) places a specific duty on the Board to encourage diversity.  This is to 
ensure that the pool of candidates for recommendation to judicial office is as wide as possible 
and is representative of the communities in which they will serve.  Under the duty, the Board 
could, for example, promote schemes to encourage a diverse range of applicants for each post.  
Subsection (2) makes clear that, notwithstanding subsection (1), merit remains the sole criteria 
for selection and the person selected must be of good character.  

Section 15 – Guidance 

45. Subsections (1) and (2) confer powers on both the Scottish Ministers and the Lord 
President to issue guidance to the Board.  The power is conferred on both because both have an 
interest in the work of the Board. 

46. Subsection (3) provides a non-exhaustive list of examples of the sorts of issues which 
may be included in the guidance. 

47. Under subsection (4) the Board is required to have regard to any guidance issued under 
this section.  This means that the Board is required to consider the guidance, but the Board is not 
obliged to follow the guidance provided that the decision not to follow it is not unreasonable.  
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48. As a safeguard against duplicate or conflicting guidance being issued, subsections (5) and 
(6) require that the Scottish Ministers consult the Lord President in advance of issuing any 
guidance and agree any guidance issued by the Lord President.  Both the Lord President and the 
Scottish Ministers must also consult the Board. 

49. To ensure transparency, subsections (7), (8) and (9) require that guidance issued under 
this section must be published and laid before the Scottish Parliament. 

Section 16 – Confidentiality of information 

50. This section recognises that the Board will be dealing with sensitive and personal 
information.  Subsection (1) prohibits unauthorised disclosures by the Board, its staff or indeed 
anyone who has been privy to confidential information relating to the appointment to judicial 
office process.  For example, a candidate’s referee, who has provided information to the Board, 
is prohibited from disclosing that information unless the disclosure is authorised, that is, unless 
subsections (3) applies. 

51. Subsection (2) clarifies that in this context, confidential information is information that 
relates to an identified or identifiable individual.  Subsection (4) makes it clear that information 
given by one person about another person (for example, a reference) is confidential information 
about both persons. 

52. Subsection (3) sets out the limited circumstances in which disclosure of information is 
authorised, which includes when the subject of the information is content for the information to 
be disclosed.  In the case of a reference, the effect of subsection (4) is that both the candidate and 
the referee would have to agree to the disclosure.  Disclosure is also authorised where either the 
Board or the Scottish Ministers need to disclose certain information in order to carry out their 
functions in connection with a judicial appointment (for example, when inviting references or 
arranging criminal records checks). 

53. Under subsection (5), disclosure of confidential information that has already been in the 
public domain would not breach the subsection (1) duty against unauthorised disclosure.   

54. Subsection (6) provides that a disclosure of confidential information which is not 
authorised under subsection (3), or which discloses information not already in the public domain 
in terms of subsection (5), is actionable in the civil courts by the subject of the information 
where he or she can establish that loss or damage has resulted from the disclosure.  For example, 
the situation might arise that Queens Counsel X was a candidate for judicial office and this was 
disclosed to solicitor Y who would otherwise have appointed X to a complex and lengthy case 
but decides not to on the basis that X, if successful, would be unable to commit to the case.  If X 
was not successful in obtaining a judicial appointment and later discovered that he or she had 
been Y’s initial choice and had effectively lost out on a significant case, X would be likely to be 
able to establish loss and would therefore have a right of action. 

55. To the extent that information is prohibited from disclosure by this section it is exempt 
from disclosure under a freedom of information request, by virtue of section 26(a) of the 
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Freedom of Information (Scotland) Act 2002 (asp 13).  That Act applies to the Board by virtue 
of paragraph 21 of schedule 1 to the Bill.  

Section 17 – Annual report 

56. This section places a requirement on the Board to produce and publish a report which sets 
out how they have carried out their functions during the year.  The Board is required to submit 
the report to the Scottish Ministers and in turn the Scottish Ministers are required to lay a copy of 
the report before the Scottish Parliament. 

Lord President and Lord Justice Clerk 

Section 18 – Appointment   

57. The arrangements for selecting a Lord President and a Lord Justice Clerk when these 
respective offices are vacant are set out in section 18 and schedule 2 which require the First 
Minister to establish a selection panel with the function of making a recommendation to the First 
Minister about those individuals deemed suitable for appointment. 

58. The arrangements for appointing to these offices are set out in section 95 of the Scotland 
Act 1998.  This provides that it is for the Prime Minister to recommend to The Queen the 
appointment of a person as the Lord President or the Lord Justice Clerk.  However, the Prime 
Minister cannot recommend any person who has not been nominated by the First Minister.  In 
recognition of the role of the panel established under subsection (2), subsection (4) places a duty 
on the First Minister to wait until the panel has made its recommendation before nominating any 
individual for appointment and subsection (5) requires the First Minister to have regard to the 
panel’s recommendation. 

Section 19 – Selection criteria 

59. This section is a similar provision to section 12.  Subsection (2) makes it clear that 
selection to either of these offices must be solely on merit in order to ensure the integrity of the 
process.  In addition, subsection (3) requires that an individual may only be selected if he or she 
is of good character. 

Other Court of Session judges 

Section 20 – Eligibility of solicitors for appointment as judges 

60. At present those who are eligible for appointment as a judge of the Court of Session are: 
in terms of article xix of the Union with England Act 1707 advocates of 5 years standing and 
Writers to the Signet of 10 years standing who have passed the civil law exam two years before 
appointment; and by paragraph 1 of Schedule 4 to the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990 (c.40) (“the 1990 Act”) sheriffs principal and sheriffs who have served 5 
years and solicitors with rights of audience in both the Court of Session and High Court of 
Justiciary for 5 years.  

61. This section amends Schedule 4 to the 1990 Act to further extend eligibility to include 
solicitors with rights of audience for 5 years in either the Court of Session or the High Court of 
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Justiciary.  Recommendation for appointment to judicial office is the function of the Judicial 
Appointments Board for Scotland.  

Section 21 – Temporary judges: tenure 

62. Section 35(3) of the 1990 Act gives the Scottish Ministers the power to appoint 
temporary judges, if it appears expedient to do so, after consulting the Lord President.  Those 
appointed have the full powers of a judge of the Court of Session.  Paragraphs 5 to 11 of 
Schedule 4 to the 1990 Act make provision in respect of their terms and conditions of 
appointment.  This section amends paragraph 5 of Schedule 4 to the 1990 Act by inserting new 
sub-paragraphs (2) to (9) bringing the provisions for the tenure of a temporary judge in line with 
the existing provisions relating to part-time sheriffs as set out at section 11B of the 1971 Act. 

Section 22 - Re-employment of retired judges 

63. Provision in relation to the re-employment of retired judges is made at section 22(1) of 
the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73) (“the 1985 Act”) which 
enables the Lord President of the Court of Session, with the consent of the Scottish Ministers, to 
appoint retired judges so that they can give assistance to the Court of Session and the High Court 
of Justiciary.  This section amends section 22(1) of the 1985 Act to remove the requirement on 
the Lord President to obtain the consent of the Scottish Ministers and to prevent a judge of the 
Court of Session who has been removed from office under section 95(6) of the Scotland Act 
1998, from being re-employed under this section.  Such re-employment does not fall within the 
remit of the Judicial Appointments Board.  Similar provision is made in section 24 for the re-
employment of retired sheriffs principal and sheriffs. 

Sheriffs principal, sheriffs and part-time sheriffs 

Section 23 – Appointment of temporary sheriffs principal 

64.  Section 11 of the 1971 Act provides that the Scottish Ministers may appoint temporary 
sheriffs principal where a vacancy occurs in the office of sheriff principal and the appointment of 
a temporary replacement would be expedient.  This section amends section 11 to provide that 
such appointments are made by the Scottish Ministers at the request of the Lord President. 

Section 24 – Re-employment of retired sheriffs principal and sheriffs 

65. This section adds a new section 14A to the 1971 Act to provide for the re-employment of 
retired sheriffs principal and sheriffs.  The new section 14A provides that a sheriff principal may, 
as a temporary measure, appoint a former sheriff principal or sheriff to act as a sheriff in that 
sheriffdom.  However, a former sheriff principal or sheriff is not eligible for such re-employment 
if he has been removed from office under section 12E of the 1971 Act (as inserted by section 38 
of the Bill) or if he or she is 75 years of age for older.  Subsection (8) provides that, where such a 
sheriff reaches the age of 75 whilst he or she is continuing to deal with a particular case, the 
appointment can continue until that case is completed.   
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Section 25 – Appointment of part-time sheriffs 

66. This section amends section 11A of the 1971 Act to place a requirement on the Scottish 
Ministers to consult the Lord President prior to appointing a part-time sheriff.   

Chapter 4 – Judicial conduct 

Judicial conduct 

Sections 26 and 27 – Rules about investigations etc. and powers of the Lord President 

67. These sections enable the Lord President to establish a judicial conduct scheme and are 
pursuant on the Lord President’s responsibility in section 2(2)(e) of making and maintaining 
appropriate arrangements for the investigation and determination of any matter concerning the 
conduct of judicial office holders and the review of such determinations. 

68. Section 26(1) provides that the Lord President may make rules for the investigation and 
determination of issues of judicial conduct and for reviews of any such determinations.  
Subsection (2) contains a non-exhaustive list of the matters that may be covered by the rules.  
Subsection (3)(a) would enable the Lord President to, for example, make provision in the rules in 
terms of subsection (2)(f) for different people to conduct investigations dependent on whether a 
judge or sheriff was the subject of the investigation.  Subsection (3)(b) provides for the 
publication of these rules.  

69. Section 27 enables the Lord President to administer one of three types of disciplinary 
sanction where an investigation has been carried out and the investigator has recommended a 
disciplinary sanction.  The disciplinary sanctions are set out at subsection (1) and are, in 
ascending order of severity: formal advice, a formal warning and a reprimand.  This is a 
discretionary power and subsection (3) makes it clear that this does not restrict what the Lord 
President may do informally. 

Judicial Complaints Reviewer 

Sections 28, 29, 30 and 31 – Judicial Complaints Reviewer, tenure, guidance and the Lord 
President’s powers on referral  

70. Section 28 provides for the appointment by the Scottish Ministers (with the consent of the 
Lord President) of a Judicial Complaints Reviewer (“the Reviewer”).  Under subsection (5), 
certain categories of persons are disqualified from appointment as the Reviewer.  This is to 
ensure the independence of the person appointed from political, ministerial or judicial influence.  
The functions of the Reviewer are: on request of the complainant or of the judicial office holder 
who has been the subject of the investigation, to review the handling of an investigation in terms 
of procedure; where the procedure has not been followed to refer such a case to the Lord 
President; to prepare and publish reports on investigations; and to make written representations 
to the Lord President about such procedures.  The Reviewer role is only procedural.  The 
Reviewer is not given the function of reviewing the merits.  

71. Section 29 sets out the details of the Reviewer’s appointment.  Subsection (1) gives the 
Scottish Ministers the power to determine, with the consent of the Lord President, the period of 
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tenure and the terms and conditions of appointment of the Reviewer.  The circumstances in 
which the Reviewer may be removed from office are set out at subsection (5).  Provision is made 
at subsection (4) for the Scottish Ministers to effect such a removal and for the consent of the 
Lord President to be obtained before a removal can take place.  Whilst the Reviewer may be re-
appointed (subsection (7)) a limit of 5 years is placed on their total, consecutive or otherwise, 
period of office by subsection (8).  

72. Section 30 provides that the Reviewer must comply with any guidance that the Scottish 
Ministers may issue about the carrying out of the Reviewer’s functions.  Subsection (2) places a 
duty on the Scottish Ministers to consult the Lord President before issuing any such guidance.   

73. Section 31 provides for the end of the process.  It provides that where the Reviewer refers 
a case to the Lord President under section 28(2)(b) the Lord President may vary or revoke the 
determination (or part thereof); cause a fresh investigation to be carried out; confirm the 
determination; or deal with the referral in such other way as the Lord President considers 
appropriate. 

Suspension 

Section 32 – Suspension 

74. This section makes provision for suspension of judicial office holders where the Lord 
President considers it necessary for the purpose of maintaining public confidence in the 
judiciary.  Subsection (4) provides that the suspension would be done by the Lord Justice Clerk 
if the Lord President is unavailable, or where both are unavailable by the senior judge of the 
Inner House.  Such suspension does not affect a judicial office holder’s salary.  An example of 
the type of situation in which this might be used is where an alleged incident of a serious nature 
involving a judicial office holder is reported widely in the press.    

75. This power is separate from the suspension provisions in Chapter 5 of Part 2 of the Bill.  
Suspension under this section is not dependent upon a tribunal having been convened. 

Chapter 5 – Removal of judges and sheriffs 

Judges 

Section 33 – Tribunal to consider fitness for judicial office 

76. This section provides that the First Minister must set up a tribunal to investigate and 
report on whether a person is unfit to hold judicial office by reason of inability, neglect of duty 
or misbehaviour where requested to do so by the Lord President or in other such circumstances 
as he thinks fit.  

77. Section 95 of the Scotland Act 1998 provides for the removal of a judge of the Court of 
Session and the Chairman of the Scottish Land Court.  Subsection (8) of that section provides 
that the Scottish Parliament may make provision by Act for a tribunal to investigate and report 
on whether such a judge is unfit for office by reason of inability, neglect of duty or misbehaviour 
and for the report to be laid before the Parliament.  Subsection (9) of that section states what 
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must be covered by such provision and subsection (11) provides that the tribunal must comprise 
of at least three persons.  A temporary order was made in 1999, namely the Scotland Act 1998 
(Transitory and Transitional Provisions) (Removal of Judges) Order 1999 (SI 1999/1017), 
pending the coming into force of an Act of the Scottish Parliament dealing with those matters.  
The provisions in this part of the Bill are to replace those transitory provisions. 

78. Subsections (4) to (7) of this section provide that the tribunal is to consist of two judge 
members (including one member of the Judicial Committee of the Privy Council and one judge 
or former judge of the Court of Session), one advocate or solicitor with at least 10 years 
experience and one lay person.   

Section 34 – Suspension during investigation 

79. This section provides for the suspension of a judge who is being or is to be investigated 
by a tribunal at the instigation of the Lord President or the First Minister.  Suspension is by the 
former where the Lord President has initiated the investigation and by the latter where the 
tribunal has recommended it.  As with suspension under section 32, suspension under this 
section does not affect the payment of salary of those judges.  Section 95(9) of the Scotland Act 
1998 provides that provision may be made for suspension.  

Section 35 – Further provision about tribunals 

80. This section provides that a tribunal may require any person to attend its proceedings to 
give evidence or may require any person to produce documents; that the Court of Session may, 
by act of sederunt, set out the procedures which will apply to these tribunals; and that the 
Scottish Ministers may pay such remuneration and expenses as are reasonably required.  The 
rules of procedure may cover, for example, notification of the constitution of a tribunal to the 
judge who is to be investigated; time limits for responding to requests for information; any set 
form for responding to such requests; and how and by whom the matter is to be investigated.   

Section 36 – Report of tribunal 

81. Section 95(8) of the Scotland Act 1998 provides that provision is to be made for a report 
from a tribunal to be laid before Parliament and this section makes that provision.   

Section 37 – Temporary judges: removal from office 

82. This section sets out the different arrangements for removal from office of temporary 
judge.  Temporary judges are treated differently because they are appointed in a different way to 
permanent judges.  The Scottish Ministers may appoint a temporary judge under section 35(3) of 
the 1990 Act and these provisions enable the First Minister to remove a temporary judge.  
Temporary judges are subject to the same tribunal arrangements as permanent judges and may 
only be removed if the tribunal has reported that they are unfit to hold that office. 
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Sheriffs 

Section 38 – Consideration of fitness for, and removal from, shrieval office 

83. This section substitutes sections 12A to 12F in place of the existing section 12 of the 
1971 Act bringing the provisions into line with that proposed for judges in Part 2 Chapter 5.  
Section 12 of the 1971 Act provided for the removal of sheriffs from office.  No provision is 
made in the Scotland Act 1998 for removal of sheriffs unlike the position with judges.  Section 
11C of the 1971 Act (removal of part-time sheriffs from office) is repealed by paragraph 4(3) of 
schedule 5 to the Bill as these new sections also cover part-time sheriffs. 

84. New section 12A provides that the First Minister must set up a tribunal to investigate and 
report on whether a person is unfit to hold judicial office by reason of inability, neglect of duty 
or misbehaviour where requested to do so by the Lord President or in other such circumstances 
as he thinks fit.  Subsection (2) of the new section 12A provides that sheriffs principal, sheriffs 
and part-time sheriffs are all subject to the jurisdiction of such tribunals.  Subsection (3) of the 
new section 12A provides that a tribunal may only be constituted if the Lord President has been 
consulted.  Subsections (4) to (8) provide that the tribunal is to consist of 1 judge who must be a 
member of the Judicial Committee of the Privy Council, 1 sheriff principal or sheriff, 1 advocate 
or solicitor of 10 years experience and 1 lay member; that the selection of members is to be made 
by the First Minister with the agreement of the Lord President and that the member of the JCPC 
is to chair the tribunal. 

85. New section 12B provides for the suspension by the Lord President or the First Minister 
of the sheriff principal, sheriff or part-time sheriff who is being or is to be investigated.  The 
Lord President has the power to suspend where he or she has requested the First Minister to set 
up a tribunal.  The First Minister has the power to suspend where the tribunal recommends to 
him or her that the person should be suspended.    

86. New section 12C makes the same provision to that for judges in section 35.  

87. New section 12D makes the same provision to that for judges in section 36.  

88. New section 12E provides that the First Minister may remove a sheriff principal, sheriff 
or part-time sheriff from office by making an order subject to the negative resolution procedure 
of the Scottish Parliament.  However the tribunal must have reported to the First Minister that the 
person is unfit and that report must have been laid before Parliament.   

PART 3 – THE COURTS 

The Court of Session 

Section 40 – Maximum number of judges 

89. This section amends section 1 of the Court of Session Act 1988 (“the 1988 Act”) by 
inserting a new subsection (3A) which places a requirement on the Scottish Ministers to consult 
the Lord President before making an order increasing the number of judges in the Court of 
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Session.  Subsection (3) retains the affirmative resolution procedure and updates the terminology 
to refer to the Scottish Parliament. 

Section 41 – Number of judges of the First and Second Division of the Inner House 

90. This section amends section 2 of the 1988 Act to require the Scottish Ministers to consult 
the Lord President before making an order under subsection (2A) altering the number of senior 
judges in the two Divisions. 

Section 42 – Divisions of the Inner House 

91. This section provides for the quorum of a Division of the Inner House to be set by act of 
sederunt.  It does so by repealing section 2(4) of the 1988 Act (which provides for the quorum to 
be three judges) and inserting a new act of sederunt making power regarding quorum in section 
5(ba) of the 1988 Act.  This is intended to provide the Court of Session with a flexible power to 
adjust the quorum of judges to fit the demands of court business.  For example the quorum may 
be reduced to 1 judge to deal with procedural matters whilst the substance of a competent appeal 
may be dealt with by 3 or more judges, as happens at present.  There is a consequential 
amendment to section 2(3) of the 1988 Act to remove a reference to an extra Division being 
composed of 3 judges.  In addition, provision regarding which judge should preside over an extra 
Division, and sign its judgments and interlocutors, has been shifted from section 2(3) to the new 
section 5(ba) power. 

The Lands Valuation Appeal Court 

Section 43 – Lands Valuation Appeal Court 

92. Section 43 amends section 7 of, and inserts a new section 7A into, the Valuation of Lands 
(Scotland) Amendment Act 1879 (c.42) (“the 1879 Act”).  The effect of these amendments is to 
formally name the court which hears appeals under section 7 of the 1879 Act the “Lands 
Valuation Appeal Court”, a name used for many years informally and in acts of sederunt.  In 
addition, the amendments introduce new rules regarding the number of judges who sit on that 
Court by providing for the quorum of the Court to be set by act of sederunt.  This is intended to 
operate in the same way and provide the same flexibility as section 42 will in relation to the 
quorum of the Inner House of the Court of Session. 

Sheriff courts 

Section 44 – Sheriff principal’s responsibility  

93. Section 15(1) of the 1971 Act confers on sheriffs principal the responsibility for ensuring 
the speedy and efficient disposal of business in the sheriff courts in their sheriffdoms.  
Subsection (2) of section 44 replaces section 15 of the 1971 Act.  The new section 15(1) re-states 
this responsibility, bringing the wording in line with the wording of the Lord President’s 
responsibility in section 2(2)(a).  The new subsections (2) and (3) of section 15 re-state the 
existing section 15(2) of the 1971 Act.  The new section 15(4) makes it clear how this 
responsibility of sheriffs principal and their direction making power relates to the Lord 
President’s overarching responsibility in section 2(2)(a) and the Lord President’s direction 
making power in section 2(3). 
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94. Section 16 of the 1971 Act sets out sheriffs principals’ powers in respect of the duties and 
leave of absence of sheriffs, to support them in their responsibilities for the speedy and efficient 
disposal of business in the sheriff courts.  These powers are subject to the direction of the 
Scottish Ministers.  Subsection (3) of section 44 amends section 16 of the 1971 Act to remove 
the direction making power of the Scottish Ministers and to make this function subject to the 
Lord President’s overarching responsibility in section 2(2)(a) and the Lord President’s direction 
making power in section 2(3). 

95. Section 17 of the 1971 Act provides that a sheriff principal may fix sittings and business 
of sheriff courts in his or her sheriffdom and sessions for civil business.  Subsection (4) of 
section 44 amends section 17 to make this function subject to the Lord President’s overarching 
responsibility in section 2(2)(a) and the Lord President’s direction making power in section 2(3). 

96. Section 20 of the 1971 Act provides that the Lord Advocate may issue instructions to 
procurators fiscal under section 8(1) of the Sheriff Courts and Legal Officers (Scotland) Act 
1927 (c.35) for the purpose of ensuring the speedy and efficient disposal of business in the 
sheriff courts.  Subsection (5) of section 44 amends the wording of section 20 of the 1971 Act to 
bring it into line with the responsibilities imposed on the Lord President in section 2(2)(a) of the 
Bill and on sheriffs principal in the amended section 15 of the 1971 Act.  There is no change in 
substance. 

Section 45 – Repeal of certain responsibilities of Scottish Ministers 

97. Section 56 establishes a body corporate to be known as the SCS.  Section 57 gives the 
SCS the function of providing the property, services, officers and other staff required by the 
Scottish Courts (including the sheriff courts) and the judiciary of those courts.  Scottish Ministers 
role in section 1 of the 1971 Act is therefore redundant and is repealed in this section.  This 
section also repeals the Scottish Ministers’ power to give administrative directions in section 9 of 
the 1971 Act as this role now rests with the Lord President under section 2(3).   

Section 46 – Sections 15 to 17 of the 1971 Act: Lord President’s default power 

98. In recognition of the Scottish Ministers duties and powers in relation to sheriff courts, 
section 18 of the 1971 Act provided them with a default power which enabled them to step in 
and take over the functions of a sheriff principal where they considered that he or she was 
exercising his or her functions in such a way as to prejudice the efficient disposal of business in, 
or organisation or administration of, the sheriff courts within their sheriffdom or that their 
actions were not in the interests of the public.  The power was intended for use in the case of 
significant malfunction, for example a sheriff principal issuing an arbitrary instruction excluding 
certain types of cases from being heard within the courts of their sheriffdom.  This section 
repeals section 18 of the 1971 Act and inserts a new section 17A in that Act which provides the 
Lord President with an equivalent default power. 

Section 47 – Alteration of boundaries of sheriffdoms 

99. There are at present 6 sheriffdoms in Scotland, each headed by a sheriff principal.  
Scottish Ministers have powers under section 2 of the 1971 Act to alter the boundaries of these 
sheriffdoms, to form new sheriffdoms and to provide for the abolition of sheriffdoms.  These 
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powers are exercisable by order.  The Bill shifts responsibility for the deployment of the 
judiciary to the Lord President in his capacity as head of the Scottish judiciary and the SCS 
becomes responsible for the provision and resourcing of courts in Scotland.  Section 47 therefore 
makes the necessary consequential changes to section 2 of the 1971 Act to support these changes 
in responsibility by providing the Lord President with power, exercisable by order, to alter the 
boundaries of sheriffdoms, to form new sheriffdoms and to provide for the abolition of 
sheriffdoms.  Whilst the Lord President may exercise this power at his or her own volition, 
subsection (4) makes the exercise of the power subject to the consent of the SCS if as a 
consequence, any office requires to be abolished.  This is because subsection (5) places a duty on 
the SCS to pay such compensation to anyone who loses his or her office.  Subsection (4) also 
provides that orders, which involve consequential alterations to the sheriff court district 
boundaries, a requirement to open a new sheriff court or the closure of an existing sheriff court, 
may only be made on the recommendation of the SCS.  Subsection (7) provides that such an 
order shall be subject to the negative resolution procedure of the Scottish Parliament. 

Section 48 – Sheriff court districts and places where sheriff courts are to be held  

100. Section 3 of the 1971 Act provides that it is for the Scottish Ministers to decide the 
arrangement of sheriff court districts and where sheriff courts should be held.  These powers 
were commensurate with their duty to make provision for sheriff courts in Scotland and were 
exercisable by order.  The Bill shifts this responsibility to the SCS and as a consequence this 
section amends section 3 of the 1971 Act to provide that such changes, which may include the 
closure of an existing court or the opening of a new court or the alteration of sheriff court 
districts, will be for the SCS to recommend to the Lord President and for the Lord President to 
make by order.  Subsection (6) provides that such an order shall be subject to the negative 
resolution procedure of the Scottish Parliament. 

Section 49 – Repeal of power to appoint sheriff to assist Scottish Ministers 

101. This section repeals section 8 of the 1971 Act as the Scottish Ministers will no longer 
have a role in respect of the administration of sheriff courts by virtue of the repeal of sections 1 
and 9 of the 1971 Act in section 45 of the Bill and therefore their power under section 8 to 
appoint a sheriff to assist them in relation to the organisation and administration of sheriff courts 
is no longer appropriate. 

Section 50 – Sheriffs principal and sheriffs acting in other sheriffdoms 

102. This section replaces references to the Scottish Ministers in section 10 of the 1971 Act 
with references to the Lord President.  It moves the power and responsibility for the movement 
of sheriffs principal and sheriffs across sheriffdoms from the Scottish Ministers to the Lord 
President.  This is in line with the Lord President’s role of securing the efficient disposal of 
business in all of the Scottish courts, including the sheriff courts, in section 2(2)(a).  

Section 51 – Residence and leave of absence of sheriffs principal 

103. Section 13 of the 1971 Act gives the Scottish Ministers functions in relation to residence 
and leave of absence of sheriffs principal.  In line with the Lord President’s responsibilities in 
section 2(2)(a), this sections amends section 13 of the 1971 Act to give that role to the Lord 
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President.  Subsection (3) of section 51 amends section 13(2) to clarify that the reference to 
seven weeks leave in that section is intended to be holiday leave.  Subsection (4) adds a new 
subsection (3) to section 13 to clarify that any other leave should be approved by the Lord 
President.  This would cover, for example, study leave and attendance at conferences.  

Section 52 – Number, residence and deployment of sheriffs 

104. Section 14 of the 1971 Act provides that the Scottish Ministers may by order prescribe 
the number of sheriffs to be appointed for each sheriffdom, that they may direct sheriffs as to 
their residence and as to their sheriff court district.  This section amends section 14 by repealing 
the power to prescribe the number of sheriffs to be appointed for each sheriffdom and 
transferring the role of the Scottish Ministers to the Lord President. 

Section 53 – Leave of absence of sheriffs 

105. Section 16 of the 1971 Act gives the Scottish Ministers functions in relation to duties and 
leave of absence of sheriffs.  In line with the Lord President’s responsibilities in section 2(2)(a), 
this section amends section 16 of the 1971 Act to give that role to the Lord President.  Paragraph 
(a) also clarifies that that the reference to seven weeks leave in section 16(2) is to holiday leave.  
Subsection (3) adds a new subsection (2A) to section 16 to clarify that it is for the sheriff 
principal of the sheriffdom to approve the leave of absence of a sheriff for any other purpose.  
This would cover for example study leave and attendance at conferences.  

Justice of the peace courts 

Section 54 – Establishment, constitution etc. 

106. Section 59 of the 2007 Act provides the Scottish Ministers with a power to establish 
Justice of the Peace courts (“JP courts”) by order, with reference to particular sheriff court 
districts.  Before making an order establishing JP courts, the Scottish Ministers must consult the 
sheriff principal for the relevant sheriffdom.  Subsection (5) requires the Scottish Ministers, in 
deciding whether a JP court is necessary, to take account of the amount of summary criminal 
business and the capacity of other JP or sheriff courts in the sheriffdom.  Subsection (6) provides 
that, where JP courts have been established, the Scottish Ministers may subsequently, by order, 
provide for the relocation or disestablishment of a JP court.  Subsection (7) provides that, before 
making such an order, the Scottish Ministers must consult the sheriff principal for the relevant 
sheriffdom.  Section 54(2) transfers these responsibilities to the Lord President.  This reflects the 
Lord President’s responsibility for securing the efficient disposal of business in the Scottish 
courts in section 2(2)(a).   

107. Section 63(2) of the 2007 Act provides that the Scottish Ministers may amend section 6 
(2) of the Criminal Procedure (Scotland) Act 1995 (c.46) so that it provides that a JP court 
(where not constituted by a stipendiary magistrate) is to be constituted by one JP only.  Section 
54(3) transfers this power to the Lord President.  Section 54(4) amends the procedural 
requirements in the 2007 Act to provide that the Lord President can make such an order and to 
make such an order subject to negative, rather than affirmative, resolution procedure. 
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Section 55 – Sheriff principal’s responsibility 

108. Section 61 of the 2007 Act places the responsibility for the efficient administration of 
justice of the peace courts in the sheriffdom on the sheriff principal.  In exercising this 
responsibility, the sheriff principal may issue administrative directions to those involved in the 
administration of JP courts (other than the Scottish Ministers).  The Scottish Ministers may also 
issue administrative directions for the purpose of ensuring the efficient administration of JP 
courts, subject to prior consultation with the sheriff principal. 

109. Section 55 substitutes a new section 61 in the 2007 Act.  This mirrors the provisions 
made at section 44 in respect of the responsibilities of sheriff principals for sheriff courts, as 
described at paragraph 93 above.  New subsections (2) and (3) give sheriffs principal the power 
to give administrative directions to any justice of the peace, including part-time justices of the 
peace, within their sheriffdom and also the staff of the SCS within their sheriffdom - such 
directions must be complied with.  Administrative directions by their nature must be in 
pursuance of the sheriff principal’s duty to ensure the efficient disposal of business.   

110. Subsection (4) recognises the over arching role of the Lord President in respect of the 
efficient disposal of business across all courts in Scotland and makes the duties and 
responsibilities of sheriffs principal subject to that role and to the direction giving power of the 
Lord President at section 2(3). 

PART 4 – THE SCOTTISH COURT SERVICE 

111. Part 4 of the Bill establishes a body corporate known as the Scottish Court Service (“the 
SCS”) whose functions are to provide the administrative support for the Scottish courts, the 
judiciary of those of courts and certain other specified persons.  The existing Executive Agency 
of the Scottish Government, also known as the SCS, will be replaced by this new body.  The new 
SCS will be part of the Scottish Administration but not part of the Scottish Government (see 
paragraph below as to the mechanism for achieving this).  This is in contrast to the existing SCS 
which, as an Executive Agency, is part of the Scottish Government and therefore under 
Ministerial control.  The new SCS will consist of 7 judicial members and 6 non-judicial 
members and will have its own staff of civil servants.  It will not be under Ministerial control but 
it will have to agree a corporate plan with the Scottish Ministers.  There is also a default power 
for the Scottish Ministers to take over the functions of the SCS. 

112. Paragraph 1 of schedule 3 to the Bill (which makes further provision about the SCS) 
provides that the SCS is to be the holder of an office.  That paragraph also provides that the SCS 
is to be the name of both the office-holder and the office itself.  The intention is that an order will 
be made at Westminster under section 104 of the Scotland Act 1998 (power to make provision 
consequential on legislation of, or scrutinised by, the Parliament) to include the office known as 
the SCS within the Scottish Administration. 
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Functions 

Section 57 – Administrative support for the Scottish courts and judiciary 

113. This section provides for the SCS’s principal function of running the court service in 
Scotland.  In doing so the section also provides that they must take into account, in particular, the 
needs of members of the public and those involved in proceedings in courts and that they must 
co-operate with others involved in the administration of justice.  This latter requirement would 
cover, for example, cooperation with the Crown Office and Procurator Fiscal Service over the 
scheduling of criminal cases.  The courts covered by this function are the Court of Session, the 
High Court of Justiciary, the Registration Appeals Court, the Election Court, the Lands 
Valuation Appeal Court, the sheriff courts, JP courts and such other courts as may be specified 
by the Scottish Ministers by order. 

Section 58 – Administrative support for other persons 

114. This section provides that the SCS also has the function of providing administrative 
support for various other persons.  In particular subsection (1)(a) provides that the SCS has the 
function of providing administrative support for the functions conferred on the Lord President as 
head of the Scottish judiciary under section 2 of the Bill and support for the Lord President’s 
other non-judicial functions.  The latter covers the functions carried out by the Lord President’s 
Private Office in  providing support to the Lord President in carrying out a range of statutory and 
other functions such as powers of appointment, removal and rule-making or rule approval in 
relation to tribunals and in respect of the Law Society of Scotland, the Scottish Legal Complaints 
Commission and university ordinances.  Subsection (1)(b) provides that the SCS has the function 
of providing administrative support to the delegate where the Lord President has delegated one 
or more of his or her functions as head of the Scottish judiciary in section 2 under section 3.  
Subsection (1)(c) provides that the SCS has the function of providing administrative support to 
sheriffs principal in carrying out their functions of ensuring the efficient disposal of business in 
sheriff courts and of the timetabling of business in the sheriff courts in their sheriffdoms. 

Section 59 – Appointment etc. of office holders 

115. This section transfers the function of appointing various statutory office holders from the 
Scottish Ministers to the new SCS.  Schedule 4 makes the necessary consequential 
modifications.  These office holders are employed by the existing Executive Agency and will 
transfer to the new body corporate by virtue of paragraph 18 of schedule 3 to the Bill.   

Section 60 – Payment of remuneration etc. of certain judicial office holders 

116. This section amends the 1971 Act, the 1985 Act and the 1990 Act to provide that the SCS 
will pay remuneration and allowances to temporary sheriffs principal, part-time sheriffs, re-
employed retired judges and temporary judges, with the responsibility for determining the level 
of that remuneration and those allowances remaining with the Scottish Ministers.  This is 
because budgetary responsibility for the use of temporary judges and sheriffs will rest with the 
SCS. 
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Provision of advice etc. to the Scottish Ministers 

Section 60 – Provision of advice etc. to the Scottish Ministers 

117.  This section makes more specific provision to that more general provision in paragraph 
15(2)(c) of schedule 3.  That paragraph provides that the SCS may do anything it considers 
necessary or expedient for the purposes of or in connection with its functions including, in 
particular, providing information and advice.  This section provides that the SCS may give 
information or advice, or make proposals, to the Scottish Ministers on matters relating to its 
functions or the administration of justice in Scotland.  Furthermore this section provides that the 
Scottish Ministers must have regard to such information, advice or proposals.  

Plans and reports 

Section 62 – Corporate plans 

118. This section places various requirements on the SCS in relation to business planning and 
gives a role to Scottish Ministers in relation to the form and approval of such plans.  The first 
plan will cover the period from the date the new SCS comes into being until a date to be 
specified by order.  Thereafter plans will be for three year periods, or for such other period as the 
Scottish Ministers determine by order.  Subsection (4)(b) provides for publication of the 
approved plan (such publication could be on the SCS website).  

Ministerial powers 

Section 65 – Guidance 

119. An example of the type of guidance that might be issued under this section is guidance on 
high level policies and priorities.  

Section 66 – Default power 

120. This section provides for the Scottish Ministers to take over the functions of the SCS in 
the event of serious failure.  In that event all of the functions of the SCS would be taken over by 
the Scottish Ministers.  Such action could be taken immediately by the Scottish Ministers and 
subsection (2) provides for this to be achieved by order.  Under section 67(5) the order would be 
laid in Parliament after coming into effect.  If not approved by Parliament it would cease to have 
effect. 

PART 5 – GENERAL 

Section 67 – Orders and regulations 

121. This section sets out the procedure under which the Scottish Ministers can exercise 
powers which the Bill gives them to make subordinate legislation.  All orders and regulations are 
to be made by statutory instrument (and will be published as such).  Most will be subject to the 
Scottish Parliament’s negative resolution procedure.  Orders under section 66(2) (default power) 
are to be made as described in paragraph 120 above.  Commencement orders made under section 
72(1) are not subject to parliamentary procedure.  Orders modifying the membership of the SCS 
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under paragraph 2(4) of schedule 3 and orders which are made under section 70(1) which amend 
primary legislation are subject to the Scottish Parliament’s affirmative resolution procedure. 

122. The Lord President is also given power to make orders in sections 47 and 48 and the 
procedure for those orders is set out in those sections. 

SCHEDULE 1 – THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

Status of the Board 

123. Paragraph 1 makes it clear that the Board will not be a servant of the crown, which is 
appropriate given that the Board is set up as an independent entity, not subject to the direction or 
control of the Scottish Ministers. 

Membership 

124. Paragraph 2 makes provision for 3 categories of members: judicial, legal and lay.  Whilst 
the Scottish Ministers are to appoint the legal and lay members it is for the Lord President to 
appoint the judicial members. 

The judicial and legal members 

125. Paragraph 3(1) and (2) set out who qualifies as a judicial member and who qualifies as a 
legal member.  The Lord President and Lord Justice Clerk are excluded from judicial 
membership.  There are three judicial members and two legal members.  Sub-paragraph (4) 
provides the Scottish Ministers with an order-making power to modify the judicial or legal 
membership categories.  This power could be used to alter the membership of the Board on a 
permanent or temporary basis, for example, to add a new category of judicial office or increase 
the number of members from a particular category.  This may be necessary when the Board is 
asked to deal with a large number of appointments in a short period of time; the Board may 
require an increased membership to deal with the increased workload.  The effect of paragraph 
3(5) is that the Scottish Ministers may add judicial and legal members to the Board by order, but 
may only remove those members already added by order; they may not remove the membership 
categories set out in sub-paragraphs (1) and (2).  

The lay members 

126. Paragraph 4 provides that the number of lay members should at all times be the same as 
the combined total of judicial and legal members.  This is to preserve the balance of membership 
on the Board.  At commencement of this Act there would be five judicial and legal members on 
the Board, therefore five lay members.  If the numbers of judicial or legal members were 
increased by order under paragraph 3(4) the number of lay members would increase by 
equivalent number.  Sub-paragraph (2) sets out 3 criteria which must be fulfilled in order to 
qualify as a lay member.  
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Persons disqualified from membership 

127. Under paragraph 5, certain categories of persons are disqualified from membership of the 
Board.  This is to ensure the independence of the Board from political or ministerial influence. 

Term of office 

128. Under paragraph 6(1), members will be appointed initially for a period of no more than 4 
years.  The actual period of appointment is to be determined by the person making the 
appointment, which would be the Lord President for judicial members and the Scottish Ministers 
for legal and lay members. 

129. Paragraph 6(2) and (3) enable a member to be re-appointed, but a member’s total term of 
office cannot exceed 8 years.  By virtue of paragraph 18, the Code of Practice for Ministerial 
Appointments to Public Bodies in Scotland (“the Code”), issued by the Commissioner for Public 
Appointments in Scotland under section 2 of the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 (asp 4), applies to legal and lay appointments to the Board.  The Code may 
be revised from time to time, therefore the following explanation of the interaction between 
paragraph 6 and the Code applies only to the edition of the Code dated April 2006, which is the 
current Code at the date of introduction of this Bill.  The Code provides that only one further 
period of re-appointment to public office is permissible without an open competition to fill the 
office.  Under the Code, read with paragraph 6, a legal or lay member of the Board could be 
appointed initially for a period of 4 years and then re-appointed for a further 4 years without an 
open competition being held.  The member would then have served the maximum term of office 
under paragraph 6(3) and could not be re-appointed, even after an open competition.  To use a 
different example, if an individual was initially appointed for 3 years, and perhaps re-appointed 
without open competition for 2 years, the Code would require the member to re-apply in open 
competition for any further re-appointment up to their maximum term of office of 8 years under 
paragraph 6(3).   

130. Judicial members’ appointments and re-appointment are subject to paragraph 6(1) to (3); 
however, the Code does not apply to these appointments because they are made by the Lord 
President, not by the Scottish Ministers. 

131. Paragraph 6(4) sets out the various circumstances in which membership of the Board 
would cease.  These include reasons relating to a change in the status of the member, for 
example, if any category of member becomes a civil servant or member of the Scottish 
Parliament they are disqualified from membership by virtue of paragraph 5.  Another 
circumstance in which membership of the Board would cease is if the person no longer has the 
status which qualified them for the appointment in the first place (for example, a lay member 
becoming a practising solicitor, or a judge retiring from the Bench or being appointed as a Law 
Lord). 

132. To avoid disruption to the work of the Board, paragraph 6(5) provides that should a 
member’s tenure come to an end, the Scottish Ministers in the case of legal and lay members and 
the Lord President in the case of judicial members may direct that a member’s appointment be 
extended by up to 6 months.  This may be helpful in managing the succession of Board members 
and ensuring continuity of experience.   

82



These documents relate to the Judiciary and Courts (Scotland) Bill (SP Bill 6) as introduced in 
the Scottish Parliament on 30 January 2008 

 
 

 25  

133. Paragraph 6(7) brings in additional flexibility for membership to be extended (or further 
extended following a paragraph 6(5) extension) without a direction by the Scottish Ministers or 
the Lord President, but only where necessary in order for a member to complete consideration of 
a particular judicial appointment which the Board is dealing with at the time when the member’s 
appointment ceases.  For example, if a shrieval member of the Board was due to retire from the 
Board during an appointments process, the shrieval member could continue in office until he or 
she has concluded work on that appointments process. 

Resignation and removal of members 

134. Paragraph 7 sets out the procedure a member wishing to resign should follow.  This 
involves giving notice in writing to whoever appointed them – that is, the Lord President or the 
Scottish Ministers – and providing a copy of the notice to the other appointing office-holder.  For 
example, a resigning lay member would send their notice to the Scottish Ministers, copied to the 
Lord President.  Sub-paragraph (3) provides that the period of notice is 6 months unless agreed 
otherwise by office-holder who has appointed the member. 

135. Paragraph 8 sets out the procedure for removing a member and the circumstances in 
which a member may be removed.  Responsibility for the removal of judicial members lies with 
the Lord President.  Sub-paragraph (1) provides that removal must be in writing and that the 
Lord President must consult the Chairing Member of the Board and the Scottish Ministers before 
satisfying himself that grounds for removal exist.  Equivalent procedures are set out at sub-
paragraph (2) for the Scottish Ministers in respect of the removal of legal and lay members.  
However there is no duty to consult the Chairing Member if that member is the subject of the 
removal.  The grounds for removal are listed at sub-paragraph (3). 

136. In the event that one of the grounds for removal is satisfied, removal from office is not 
mandatory.  Paragraph 8(1) and (2) leave the Lord President and the Scottish Ministers with 
discretion in the matter.  For example, if a Board member was convicted of a very minor offence 
that did not give rise to doubt about their fitness to continue in office, the Lord President or the 
Scottish Ministers may consider that they need not be removed. 

137. The conduct of members of the Board is to fall within the remit of the Standards 
Commission for Scotland.  For that reason paragraph 19 applies the provisions of the Ethical 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7) to the Board.  As a devolved public 
body the Board must produce a code of conduct for its members. 

Chairing Member: appointment and tenure, resignation, removal, vacancy etc.  

138. Paragraph 9 places a duty on the Scottish Ministers to appoint one of the lay members as 
chair to the Board.  The Chairing Member’s appointment is determined by the Scottish Ministers 
and is for no longer than 4 years.  There is nothing to prevent a member being re-appointed as 
the Chairing Member, subject to the overall limit of 8 years on their term of office as an ordinary 
member of the Board under paragraph 6(3). 

139. Paragraph 10(1) and (2) make provision for the resignation or removal of the Chairing 
Member as chair, but not as a member of the board.  Paragraph 10(3) to (6) enable the Chairing 

83



These documents relate to the Judiciary and Courts (Scotland) Bill (SP Bill 6) as introduced in 
the Scottish Parliament on 30 January 2008 

 
 

 26  

Member’s role to be filled temporarily from within the Board in the event of a vacancy, or where 
the Chairing Member is unable to act for any reason.  

Temporary members 

140. Paragraph 11 makes provision for appointing temporary members to cover periods of 
absence of Board members, so long as the period of absence does not exceed 6 months.  There 
may be a number of reasons (for example, personal reasons, ill health, other work commitments) 
why a member is unable to discharge their functions on the Board for a period of time.  Under 
paragraph 11(1) if the Chairing Member is satisfied that the member will be unable to discharge 
their functions for up to 6 months they may request that the Lord President or the Scottish 
Ministers appoint a temporary member.  Under paragraph 11(3) and (4) the temporary member 
must fall into the same category as those members they are replacing.  For example, if an 
advocate member is unable to sit on the Board for a period, the temporary member appointed in 
their place must also be an advocate.  Paragraph 11(4)(b) requires temporary lay members to 
satisfy the general qualification requirements to be a lay member (see paragraph 4(2)).  

141. To maintain the legal and lay balance of the Board, paragraph 11(6) makes it clear that 
during the period of temporary cover, the absent member is not to be counted as a member.  The 
effect of this is that the total number of members of the Board will remain the same.  There will 
be no need to appoint an extra lay member upon the appointment of a temporary legal or judicial 
member, as might otherwise be required under paragraph 4(1).  Under paragraph 11(7) a 
temporary appointment ceases when the absent member returns or after 6 months, whichever 
comes first.  To ensure that the work of the Board is not unduly disrupted, paragraph 11(8) 
enables a temporary member to continue acting as a member beyond the 6 month period to 
conclude any ongoing judicial appointment process with which they are involved, to be 
concluded.  Paragraph 11(9) provides that a temporary member will be otherwise subject to all of 
the same provisions as apply to an ordinary member of the Board.  

Conflicts of interest 

142. Paragraph 12 makes very similar provision for substitute members to be appointed where 
a member of the Board has a conflict of interest that would make it improper for them to be 
involved in a particular appointment process.  It is envisaged that this provision would be used 
where a member has a close personal relationship with one of the candidates in a particular 
appointment round. 

143. In contrast with paragraph 11, paragraph 12(6) provides that a substitute member does 
not entirely replace the member who has a conflict of interest; that member may continue to sit 
on the Board and deal with other matters where no conflict arises.  If, for example, the member 
with the conflict of interest is a judge of the Court of Session, the Board will seek a substitute 
judge member for that appointment process.  There would be nothing to prevent the judge with 
the conflict of interest from taking part in another appointment process where there is no such 
conflict, or in any other business of the Board. 

144. Paragraph 12(7) provides that a substitute member does not count as a member for the 
purposes of paragraph 4(1) so there is no need to make any extra lay appointment in the event 
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that a substitute legal or judicial member is appointed, or to make an extra legal or judicial 
appointment if a substitute lay member is appointed.  

Miscellaneous provisions relating to the Board 

145. Under paragraph 13, it is for the Scottish Ministers to determine and pay fees and 
expenses to Board members.  Different fees and expenses may be paid to different categories of 
member.  For example, the Chairing Member may receive a higher rate to reflect the level of 
responsibility attached to that office.  In contrast, judicial members may receive no fees or 
expenses because they are members of the Board by virtue of the judicial office they hold, for 
which they already receive a salary. 

146. To support the Board in its work, paragraph 14(1) places the Scottish Ministers under a 
duty to ensure that the Board has sufficient staff, property and services to enable it to carry out 
its functions.  Paragraph 14(2) gives a non-exhaustive list of examples of the services that may 
be provided to the Board.  Appointment of an independent observer could be beneficial where, 
for example, a person being interviewed for judicial office is a former member of the Board.  
The presence of an independent observer may reassure other candidates as to the propriety of the 
Board’s selection procedures in these circumstances.  Specialist advice may be sought by the 
Board in relation to certain judicial appointments.  For example, the Chairman of the Land Court 
is a specialist judicial role, and the Board may wish to seek the advice of a person with expertise 
in land law for the purposes of that appointment.  Paragraph 14(3) obliges the Scottish Ministers 
to consult the Board about the level of support it needs. 

147. Paragraph 15 provides that the Board may determine its own procedure and its own 
quorum.  In order to maintain the legal and lay balance of membership, however, the Chairing 
Member does not have a casting vote.  To assist the Board in the exercise of its functions, 
paragraph 16 allows the Board to establish committees and to delegate its functions to those 
committees; however, responsibility for those functions remains with the Board as a whole. 

148. Paragraph 17 provides that the validity of the Board’s proceedings cannot be challenged 
on the grounds of a vacancy in the membership of the Board, a deficiency in the appointment of 
a member or the disqualification of a member.  This ensures that decisions of the Board cannot 
be challenged on the grounds of such procedural irregularity alone. 

149. Paragraph 18 brings the appointment of legal and lay members to the Board within the 
remit of the Commissioner for Public Appointments in Scotland (“the Commissioner”).  Under 
section 2 of the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), the 
Commissioner must publish a code of practice (“the Code”) for ministerial appointments.  The 
current Code (dated April 2006) includes, amongst other matters, guidelines about the 
composition of selection panels to select people for appointment to public office.  It also 
provides that a selection panel will normally include a civil servant from the Scottish 
Government department sponsoring the public body.  The Code is silent on whether Ministers or 
other politicians may sit on a selection panel.  The Bill goes further than the Code to ensure that 
appointments to the Board are as free as possible from political and ministerial influence; 
paragraph 18(2) and (3) provide that, regardless of what the Code as revised from time to time 
may say, a selection panel for appointment as a member of the Board should not include any of 
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the persons disqualified from membership of the Board under paragraph 5 (that is, MPs, MSPs, 
MEPs, UK Ministers, Scottish Ministers and civil servants).  The Code otherwise applies in full 
to legal and lay appointments to the Board.  

150. Paragraph 19 makes the Board a devolved public body to which the Ethical Standards in 
Public Life etc. (Scotland) Act 2000 (asp 7) (“the 2000 Act”) applies.  This means that the Board 
is under a duty to promote high standards of conduct on the part of its members; that the Board 
must prepare a code of conduct for members based on a model code prepared by the Scottish 
Ministers under the 2000 Act; and that the conduct of members is subject to the scrutiny of the 
Standard Commission for Scotland.   

151. Paragraph 20 adds the Board to Part 2 of schedule 2 to the Scottish Public Services 
Ombudsman Act 2002 (asp 11), so that the Scottish Public Services Ombudsman is able to 
investigate complaints it receives about the actions of the Board.  Paragraph 20(2) and (3) 
require the Board to put in place appropriate arrangements for investigating any complaints made 
to the Board about maladministration, and to publicise those arrangements. 

152. Paragraph 21 makes the Board subject to the provisions of the Freedom of Information 
(Scotland) Act 2002 (asp 13) (“the 2002 Act”); however, confidential information that is 
prohibited from disclosure under section 16 of the Bill would be exempt from disclosure by 
virtue of section 26(a) of the 2002 Act. 

153. Paragraph 22 achieves the transition from the existing non-statutory Board to the 
statutory Board set up under the Bill by providing that the existing Board will become the first 
statutory Board on the coming into force of schedule 1. 

SCHEDULE 2 – PANELS ESTABLISHED UNDER SECTION 18(2) 

154. This schedule sets out the procedures in relation to a panel established under section 
18(2) to deal with a vacancy in either the office of the Lord President or the Lord Justice Clerk. 

155. Paragraph 1(1) deals with the composition of the panel for a vacancy in the office of the 
Lord President, which is to include 2 qualifying judges nominated by the First Minister, as 
further explained in paragraph 3(1).  Similar provision is made at paragraph 1(2) in connection 
with a panel for a vacancy in the office of the Lord Justice Clerk, except that one of the 2 judges 
nominated by the First Minister is replaced by the Lord President. 

156. Paragraph 2(1) makes provision for when the Chairing Member of the Board is unable to 
take part in either panel.  In these circumstances they must nominate another lay member of the 
Board to take their place.  Under paragraph 2(2), if the office of Chairing Member is vacant, or 
that member is not able to make a nomination, then the Board must nominate another lay 
member of the Board as a substitute. 

157. When the Lord President is unable to take part in a panel dealing with a vacancy in the 
office of Lord Justice Clerk, he or she may nominate another qualifying judge to sit in his or her 
place under paragraph 2(3).  Paragraph 2(4) provides that where section 4(2) applies, that is, 
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where the Lord President is incapacitated, suspended, or there is a vacancy in the office, the First 
Minister is to nominate another qualifying judge to take the Lord President’s place.  

158. Paragraph 3(2) provides that the Lord Justice Clerk may not sit on a panel to fill a 
vacancy in that office.  Thus a retiring Lord Justice Clerk has no role in the appointment of his or 
her successor.  Paragraph 3(3) provides that in order to qualify to sit on a panel judges must first 
confirm to the First Minister that they do not wish to be appointed to the office in question.  The 
effect of this is that any judges wishing to be considered for the vacant office will not be 
considered for appointment to the panel formed in connection with that vacancy. 

SCHEDULE 3 – THE SCOTTISH COURT SERVICE 

Status of SCS 

159. As mentioned in paragraph 112 above paragraph 1 of this schedule establishes the SCS as 
the holder of an office, which office shall also be known as the SCS, for the purposes of the 
order to be made under section 104 of the Scotland Act 1998 which will provide that the office 
known as the SCS is included within the Scottish Administration.  

Membership 

160. Paragraph 2(3)(d) provides that there shall be three lay members of the SCS.  

161. Paragraph 2(5) enables the Scottish Ministers to modify the membership of the SCS by 
order but only with the consent of the Lord President and only in so far as it does not affect the 
judicial majority. 

Procedure for appointment of members 

162. Paragraph 3(1) provides that the Lord President is to appoint the members of the SCS 
other than the Lord Justice Clerk and the Chief Executive.  This is because the Lord Justice 
Clerk is an ex officio member and the Chief Executive is appointed by the SCS as a whole in 
terms of paragraph 14(1) and not appointed by the Lord President alone. Sub-paragraphs (2) to 
(4) make provision for regulations to be made prescribing the procedure to be followed for 
nominations or selection.  For example regulations made under this paragraph might provide that 
the Senators of the College of Justice would nominate the judicial member listed at paragraph 
2(2)(c) and that the six sheriffs principal would nominate the judicial member listed at paragraph 
2(2)(d). 

Term of office 

163. Paragraph 5(3)(b) covers the scenario of a person failing to be qualified as a member of 
the SCS in terms of which they were appointed under paragraph 2(2) and (3).  If they failed to 
remain qualified they would cease to hold office as a member of the SCS.  For example, if the 
solicitor member of the SCS (appointed under paragraph 2(3)(b)) lost his or her practising 
certificate they would automatically cease to hold office as a member of the SCS under this 
paragraph. 
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Suspension of judicial members 

164. Paragraph 8 provides that if a judicial member of the SCS is suspended from his or her 
position as judge, sheriff principal, sheriff or JP, he or she will also suspended from acting as a 
member of SCS during that period. 

Committees 

165. Paragraph 10 enables the SCS to establish committees.  For example it may establish an 
estates committee or an audit committee.  A person who is not a member of the SCS, such as an 
external consultant, may be appointed to be a member of such a committee. 

Chief Executive and other staff 

166. Paragraph 14 provides that the SCS must appoint a Chief Executive and may appoint 
such other staff as it considers appropriate.  Such staff will be civil servants as they will be 
within the Scottish Administration as provided for in the section 104 order mentioned at 
paragraph 159 above. 

Power to use local authority premises 

167. Paragraph 16 provides for the SCS to require a local authority to let or sub-let premises to 
the SCS or make such premises available for use by the SCS.  Where the SCS requires a local 
authority to do the former this is subject to agreement on the terms of the lease (including the 
rent payable) and to the agreement of any third party who has an interest in the premises.  Where 
the SCS requires a local authority to do the latter the SCS must reimburse the authority for any 
reasonable expenses in respect of heating, lighting and cleaning and must allow the premises to 
continue to be used for any business normally conducted there.  This re-enacts the provisions 
made in Part 2 of the 1971 Act in relation to sheriff courts and in section 60 of the 2007 Act in 
relation to JP courts and extends it to all courts for which the SCS is responsible.  (Part 2 of the 
1971 Act and section 60 of the 2007 Act are repealed by paragraphs 4(5) and 7(a) respectively of 
schedule 5 to the Bill.)  Sub-paragraph (4) provides that the SCS may in turn allow any premises 
let or used by them under this paragraph to be used by other persons on the condition that it does 
not adversely interfere with the business normally conducted there.  An example might be where 
the SCS allows part of such premises to be used by the Crown Office and Procurator Fiscal 
Service. 

Transfer of staff 

168. Paragraph 18 provides for the statutory office holders listed in section 59(2) of the Bill 
(who are also currently employed by the Scottish Ministers and therefore meet the requirements 
in both sub-paragraphs (1)(a) and (b)) and members of staff in the existing SCS to transfer to the 
new SCS on the date that this paragraph comes into force.  Staff on secondment or loan to the 
existing SCS do not transfer and neither does the existing Chief Executive.  Sub-paragraphs (4) 
and (5) transfer the contracts of employment for those staff from the Scottish Ministers to the 
SCS.  It also provides that the contract of employment of staff is not terminated by the transfer 
and has effect as though originally made between the person and SCS. 
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Transfer of property and liabilities 

169. Paragraph 19 enables the Scottish Ministers to transfer the property held or used by them 
for or in connection with the purposes of the Scottish courts or the judiciary of those courts and 
any property used for the purposes listed in section 57(1) (administrative support for other 
persons) to the new SCS.  It also enables the Scottish Ministers to transfer the corresponding 
liabilities to the new SCS.  In terms of section 66 such an order would be made by negative 
resolution procedure. Sub-paragraphs (3) to (12) make supplementary provision for such an 
order (and are similar to the provision made in section 116 of the Scotland Act 1998).  Sub-
paragraph (3) provides that the order may provide for the creation of rights or interests, etc. and 
provide for the property etc. to be determined (rather than specified in the legislation itself).  
Sub-paragraph (4) ensures that the order overrides “any provision (of whatever nature)” that may 
otherwise prevent, penalise or restrict the transfer.  Sub-paragraphs (5) to (10) and (12) make 
further provision to ensure that rights of pre-emption, etc. do not operate as a result of the 
transfer; that compensation may be payable to any person who may be prevented from exercising 
such a right and for the determination of any disputes.  Sub-paragraph (10) extends the scope of 
sub-paragraphs (4) to (9) to cover the creation of rights or interests, or the doing of anything else, 
in relation to property.  Sub-paragraph (11) makes provision for a certificate issued by the 
Scottish Ministers to be conclusive evidence of a transfer. 

SCHEDULE 4 – APPOINTMENT ETC. OF OFFICE HOLDERS: CONSEQUENTIAL 
AMENDMENTS 

170. This schedule makes the necessary modifications to enactments required by section 59.    

171. Paragraph 1(1) to (4) amends the Administration of Justice (Scotland) Act 1933 (“the 
1933 Act”) to transfer from the Scottish Ministers to the SCS the power to appoint clerks in the 
Court of Justiciary (section 23(1)); officers of the Court of Session (section 24(1) and (7)); and 
the Principal Clerk of Justiciary (section 25). 

172. Paragraph 1(5) amends section 27 the 1933 Act in respect of the remuneration of officers 
of the High Court of Justiciary and the Court of Session to insert a provision that the 
remuneration shall be of such amounts as the SCS may determine.  It removes the exemption of 
the office of the Auditor of the Court of Session from this determination, meaning that the 
remuneration of that office will continue to be paid by the Scottish Ministers. 

173. Paragraph 2 amends the Sheriff Courts and Legal Officers (Scotland) Act 1927 (“the 
1927 Act”). 

174. Paragraphs 2(2) to (3) amend the 1927 Act to transfer from the Scottish Ministers to the 
SCS the power to appoint, remove from office and transfer sheriff clerks (section 1); and to 
appoint sheriff clerk deputes (section 2). 

175. Paragraph 2(4) amends section 3 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to determine that the office of sheriff clerk shall be a full time office and 
no person appointed to the office may engage directly or indirectly in practice as a law agent or 
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other employment which will in the opinion of the SCS interfere with the discharge of the duties 
of the office. 

176. Paragraph 2(5) amends section 4 of the 1927 Act to transfer from Scottish Minister to the 
SCS the power to give directions for the discharge during a period of vacancy or incapacity of 
the duties of a sheriff clerk or sheriff clerk depute to another officer.   

177. Paragraph 2(6) amends section 5 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to appoint whole time clerks or assistants to a sheriff clerk. 

178. Paragraph 2(7) amends section 8 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to issue instructions as regards sheriff clerks. 

179. Paragraph 2(8) amends section 9 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the requirement to consent to a deputation to a fit person to act as a depute sheriff 
clerk. 

SCHEDULE 5 – CONSEQUENTIAL AMENDMENTS AND REPEALS 

180. Paragraph 1 amends section 2(1)(a) of the Courts of Law Fees (Scotland) Act 1895 to 
reflect the new budgetary arrangements for the SCS which will not receive its funding from the 
Scottish Ministers but by virtue of a separate vote in the annual Budget Act. 

181. Paragraph 2 makes amendments to the Valuation of Lands (Scotland) Amendment Act 
1879 (“the 1879 Act”), consequential to the amendments to the 1879 Act in section 43. 

182. Paragraph 3 makes an amendment to the Lands Tribunals Act 1949 (c.42), also 
consequential to the amendments to the 1879 Act in section 43.  

183. Paragraph 4 makes amendments to and repeals parts of the 1971 Act.  Sub-paragraph (2) 
repeals section 11A(2) and is consequential on section 10(1)(f). Sub-paragraph (3) repeals 
section 11C and is consequential on section 38. Sub-paragraph (4) amends section 11D(1) and is 
also consequential on sub-paragraph (3). Reference is made to paragraph 167 above for the 
explanation of sub-paragraph (5).  Sub-paragraph (6) amends section 33(4) to remove the role of 
the Scottish Ministers in appointing a secretary to the Sheriff Court Rules Council. 

184. Paragraph 6 repeals the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006.  
The provisions of that Act are re-enacted with minor modification in Chapter 2 of Part 2 of the 
Bill. 

185. Reference is made to paragraph 167 above for the explanation of paragraph 7(a). 
Paragraph 7(b) is a consequential amendment on section 57.  It repeals subsection 63(6) of the 
2007 Act as the new SCS will have the responsibility for the administration of JP courts. 
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FINANCIAL MEMORANDUM 

 
INTRODUCTION 

186. This document relates to the Judiciary and Courts (Scotland) Bill introduced in the 
Scottish Parliament on 30 January 2008.  It has been prepared by Scottish Government to satisfy 
Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and has not 
been endorsed by the Parliament. 

187. The overarching aim of the Judiciary and Courts (Scotland) Bill is to improve the justice 
system by modernising the arrangements for the judiciary, and strengthening their role through 
greater authority over the Scottish Court Service.  The Bill makes substantive provision in 
relation to judicial independence; the creation of a unified judiciary; the provision of a statutory 
basis for the Judicial Appointments Board; the introduction of a scheme of conduct for the 
judiciary and associated appointment issues and new arrangements for the governance of the 
Scottish Court Service.   

Methodology 

188. Since the costs arising from the reforms in the Bill all fall on the Scottish Administration, 
it has not been necessary to produce a Regulatory Impact Assessment.  We have, however, 
considered widely the impact of the policy reforms and have consulted with those likely to be 
affected, in particular the Scottish Court Service and the Lord President’s office.  This allows an 
informed estimate to be made of the impact of the Bill’s reforms.  Using information from 
relevant sources, it has been possible to provide a best estimate of the financial consequences of 
the provisions of the Bill.  The provisions in the Bill in the main involve the repositioning of 
existing resources (for example the costs incurred by the Scottish Court Service; in constituting 
selection panels under section 18 or tribunals under section 33).  Only the direct costs associated 
with the provisions in the Bill are examined in this document.  For the purposes of this 
Memorandum costs will incur only in the 4 areas identified below: 

 Placing the existing Judicial Appointments Board on a statutory footing (Part 2, 
Chapter 3 of the Bill);  

 The office of the Judicial Complaints Reviewer (Part 2, Chapter 4 sections 26 to 31 of 
the Bill) and 

 Establishing the Scottish Court Service (Part 4 of the Bill). 

 The conferring of new responsibilities on the Lord President of the Court of Session  

COSTS ON THE SCOTTISH ADMINISTRATION 

Judicial Appointments Board 

189. The Judicial Appointments Board is a non-statutory public body established in 2002 by 
administrative action.  The Board was set up in order to maintain and strengthen judicial 
independence, to take responsibility for selecting candidates for judicial office out of the hands 
of the ministers and to make the appointments process more open and transparent.   
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190. At the time that the Board was established in 2002 it was the intention that after some 
experience of the new arrangements the Board would be placed on a statutory footing.  The 
provisions in the Bill will not change the functions of the Board or the level of staffing required 
to support the core work of the Board.  Its status will be that of an Advisory Non Departmental 
Public Body (NDPB) and the staffing and other running costs will continue to be met by the 
Scottish Government.  The annual cost of running the Board is currently around £440,000.   

191. Whilst there are no significant costs associated directly with placing the Board on a 
statutory footing, allowance has been made for 1.5 additional staff to provide the new Board with 
greater capacity for development work.  The increased costs associated with this come to 
£62,000 per annum. 

Judicial Complaints Reviewer 

192. The Bill makes provision for the Lord President to establish a scheme for dealing with 
issues of judicial conduct.  Statute will provide a framework of powers, leaving the Lord 
President to determine the detail.  Currently, statute makes no provision for dealing with issues 
of judicial conduct short of a question of continuing fitness for office.  No sanctions exist for any 
less serious, but significant, conduct of a nature that would attract disciplinary action, short of 
dismissal. Paragraphs 207 to 211 below describes the impact of the provisions on the office of 
the Lord President.  

193. The Bill also makes provision for the appointment of a Judicial Complaints Reviewer.  
This provides both the complainer and the subject of the complaint with right to have an 
independent person review the administration of the case to ensure the set procedures have been 
followed.  It is not the Scottish Government’s intention to create an overly bureaucratic system 
which requires extensive support.  Rather the post will be relatively light touch, receiving what 
support (administrative and other) it requires from the Scottish Court Service 

194. Currently, in the region of 180 complaints per year are made about the Scottish judiciary 
either directly to the judiciary or to the Courts Directorate of the Scottish Government.  The vast 
majority of these relate to sheriffs whilst a smaller number concern judges.  A significant 
proportion of complaints received relate to sentencing and other judicial decisions.  This is 
despite the fact that decisions made by the judiciary in exercise of their duties are only subject to 
review by the Appeal Courts and neither the Scottish Ministers nor the Scottish Government may 
intervene in individual cases.  There are also a proportion of vexatious complaints and 
complaints without substance.  

195. The current number of complaints amounts to 0.5% of the total sitting days across the 
Court of Session, High Court of Justiciary and the 49 Sheriff Courts for 2005-061.  The number 
of total sitting days is projected to rise to 36,500 in 2008-092 which, if the rate of complaints 
remained constant at 0.5% would mean an annual complaint figure, in the region of 182.  
However, experience in England and Wales has shown that the very existence of a formal 
process appears to have resulted in a significant increase in the number of complaints received.   

                                                 
1 The Scottish Court Service Annual Report and Account 2005-06 (total sitting days c.34,700) 
2  The Scottish Court Service Corporate Plan 2005-2008 – workload projections for 2008-09. 
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196. In England, in the year prior to the establishment of the Office for Judicial Complaints 
(OJC) the Department for Constitutional Affairs had investigated 250 complaints of misconduct.  
However since its creation the OJC had looked into 1,6743 cases. Whilst these figures are not 
directly comparable because the latter includes all complaints, not just those relating to judicial 
conduct, it is nonetheless likely that an increase in the number of complaints - at least initially - 
may be anticipated.  

197. Conversely, the Bill also provides clear responsibility for the welfare, training and 
deployment of the judiciary.  This should over time make a positive contribution to identifying 
and dealing with inappropriate behaviour at an early stage thus helping to prevent conduct which 
members of the public may previously have had cause to complain about. 

198. On balance, and for the purposes of establishing the likely workload of the Judicial 
Complaints Reviewer, our best estimate that in the region of 4004 complaints, per annum, may 
be received and that over half may be sifted out at an early stage because they relate to a 
sentence or judgement rather than conduct, or have no substance.  (The OJC reported that 51% 
of the complaints received in 2006-07 related to a judicial decision.)   The equivalent body to the 
Judicial Complaints Reviewer in England Wales – the Judicial Appointments and Conduct 
Ombudsman - for the year 2006-07 received 2225 conduct related cases, or 27% of the cases 
dealt with by the OJC.  If we apply a similar percentage to the estimate for Scotland this would 
mean that the Judicial Complaints Reviewer may deal with around 50 cases per year. 

199. Taking account of the other responsibilities the Judicial Complaints Reviewer will have, 
we anticipate that this would involve on average, 8 days per month, receiving appropriate 
administrative and other support from within the Scottish Court Service.  

200. The Judicial Complaints Reviewer will have to be a person who is able to command the 
respect of the most senior judiciary and for that reason we consider that a daily fee rate 
equivalent to the chair of an Executive Non Departmental Public Body (NDPB) is appropriate6. 
The costs of the Judicial Complaints Reviewer are therefore estimated to be 96 days at £250 per 
day (£24,000).   

Scottish Court Service 

201. The Bill changes the status of the Scottish Court Service (“the SCS”) to that of a statutory 
body which will be part of the Scottish Administration but independent of the Scottish 
Government.  The SCS will no longer come under the direct authority of the Cabinet Secretary 
for Justice but will operate within a set of priorities agreed with Scottish Ministers.  The cost of 
running the SCS will be covered by a separate vote in the annual Budget Act.   

202. The functions of running the court service will be transferred from the Scottish Ministers 
to the SCS which will be chaired by the Lord President and have a judicial majority.  Members 
                                                 
3 The Office for Judicial Complaints Annual Report 2006-07 
4 This estimated figure may be over stated but for the purposes of building up costs this was seen as preferable to 
underestimating.  
5 Judicial Appointments and Conduct Ombudsman Annual Report 2006-007 
6 Public Sector Pay Policy: Policy for Senior Public Appointments 2007-008 
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of the SCS will be appointed by the Chairman.  The SCS will determine policy in relation to the 
Scottish Court Service and oversee implementation of that policy.  The SCS will appoint a Chief 
Executive and staff of the Scottish Court Service who would be civil servants. 

203. Changes to the SCS governance arrangements will not achieve any savings.  There will 
be additional costs arising from the processes required to appoint members and the payment of 
attendance allowances and the expenses of members. An estimate of the cost of these items 
would be £15,000 per annum.   

204. SCS already have their own finance, procurement, HR and payroll services.  There may 
be additional costs associated with the purchase of some services from the Scottish Government 
which are currently provided at no charge e.g. legal services, SEAS, procurement advice etc.  By 
convention however if the Scottish Government did decide to charge for these services a transfer 
of resources would be made to the SCS. 

205. It is not anticipated that there will be additional administrative costs associated with the 
arrangement of meetings of SCS members.  The SCS as it is currently constituted already 
operates with a strategic board.  Similarly costs related to the development of the corporate plan 
and annual report will remain the same as at present.  Existing contracts to which SCS is a joint 
signatory with the Scottish Government would not be affected. 

206. Allowance has also been made for temporary judicial cover so that whilst judges and 
sheriffs are engaged on duties associated with the SCS, provision may be made for temporary 
judges or part-time sheriffs to sit in their stead so that the business of the courts is not unduly 
delayed or affected.  Currently 2 members of the judiciary sit on the strategic board of the 
existing SCS but as there are more judicial office holders on the new board there will be a 
commensurate increase in judicial time that may require to be covered.  Based on an average 
daily rate for judicial time and an estimated 60 days per year for which judicial cover is required 
additional costs are estimated as £40,000 per annum.  Total funding £55,000 per annum. 

Lord President 

207. The Bill provides that the Lord President will be the head of the Scottish judiciary and 
consequently places a number of new functions on that role.  As head of the Scottish judiciary 
the Lord President will have statutory responsibility to represent the views of the judiciary to 
Parliament and to Ministers; lay before the Scottish Parliament written representations on 
matters that appear to him/her to be matters of importance relating to the judiciary or otherwise 
to the administration of justice; maintain arrangements to secure the efficient disposal of 
business in the courts of Scotland; maintain appropriate arrangements for the deployment of the 
judiciary; maintain appropriate arrangements for the welfare, training and guidance of the 
judiciary; and introduce a scheme of conduct for members of the judiciary. 

208. It is anticipated that the Lord President may, in developing processes and procedures and 
in discharging certain of these duties, wish to involve other judicial officers to assist him.  
Allowance has therefore been made for temporary judicial cover so that whilst judges and 
sheriffs are engaged on duties supporting the Lord President with his new responsibilities 
provision may be made for temporary judges or part-time sheriffs to sit in their stead so that the 
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business of the courts is not unduly delayed or affected.  While precise figures are difficult to 
reach at this stage, for these purposes we have estimated this annual cost to be, at most, the 
equivalent of 200 sitting days per year (£160,000). 

209. The Lord President currently has his own Private Office which comprises of a legal 
secretary and two deputies (one part-time), a private secretary and a judicial secretary. It is 
recognised that in order to fully support the Lord President in the exercise of his new functions 
that increased support will be required.  The costs7 included are based on an estimate of five 
additional staff of varying grades plus an allowance for additional running costs.  The existing 
posts within the private office would remain.   

210. It is envisaged that these additional staff would offer direct support to the Lord President.  
They would be responsible for establishing the necessary systems and thereafter the operation 
and maintenance of those systems, relating to the Lord President functions i.e. a scheme of 
conduct, manage the increased functions of the office.  Additional staff costs are estimated to be 
in the region of £250,000 per annum. 

211. The proposed increase in staff to support the Lord President will also result in an 
increased requirement for accommodation and operational support services i.e. property, running 
costs, human resources etc.  In addition the revised governance arrangements will involve an 
increased workload related to financial procedures.  The estimated costs for accommodation are 
a one-off capital cost of £200,000 and recurring costs of £24,000 per annum. Additional 
operational support services are estimated to cost £25,000 per annum. 

Courts Directorate, Scottish Government 

212. The Courts Directorate of the Scottish Government carry out a number of functions in 
relation to the judiciary.  These include the statutory arrangements relating to the appointment of 
the judiciary, judicial salaries and pensions, handling of complaints about the judiciary as well as 
the arrangements for minor courts and tribunals.  As a result of the provisions in the Bill relating 
to the governance of the Scottish Court Service and the head of the Scottish judiciary, there will 
no longer be a requirement for certain functions to be carried out by the Courts Directorate.  In 
the main, only those relating to judicial appointments, salaries and pensions, and the 
arrangements for minor courts and tribunals will remain.   

213. Currently the Courts Directorate comprises 7 full time staff.  The annual staff and running 
costs are around £389,000 (this excludes the Judiciary and Courts (Scotland) Bill Team).  An 
element of the Directorate would still require to be retained to deal with the residual 
responsibilities falling to the Scottish Ministers and it is anticipated that following 
commencement of the Bill, Courts Directorate costs will be around £146,000.  The balance of 
work would move to the Lord President and we estimate a saving of £243,000 which would 
offset some of the new costs that have been identified. 

                                                 
7 Staff costs have been based on the average staff costs for Scottish Government core staff 2006-07. The figures 
used are gross and include superannuation and national insurance costs. 
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214. The financial impact of this package have been summarised in the table below.  In 
making a calculation of the financial impact of the Bill, the approach taken has been to err 
towards a higher rather than a lower figure.  Nevertheless, the identified need for new funding is 
relatively modest at around £0.4m per annum with a one off capital cost of £200,000.  All figures 
are given in £000’s and references to the relevant paragraphs of this Memorandum, where more 
information on particular aspect can be found, are provided in the first column. 

Provision 

(paragraph 
reference) 

2008-09 

one-off Capital cost 

2008-09 and 2009 -10 
Recurrent Costs8 

Net additional recurrent 
costs 

Judicial 
Appointments Board 
(paragraphs 189 - 191)  

 502 (440) 62 

Judicial Complaints 
Reviewer (paragraphs 
192 to 200)  

 24 24 

Scottish Court 
Service  (paragraphs 
201 to 206)  

 55 55 

Lord President              
(paragraphs 207 to 
211)  

Judicial cover   
Support staff     
Support services 
Accommodation 

 
 
 
 
 
                         

200 

 
 
 
 

                         
160                      

250 (243)                 
25                       
24 

 
 
 
 

                         
160                      

7                        
25                       
24 

TOTAL 200 1040(683) 357 

COSTS ON LOCAL AUTHORITIES 

215. The Scottish Government does not expect local authorities to incur any additional costs as 
result of the changes provided for in this bill. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

216. The Scottish Government does not expect other bodies, individuals or businesses to incur 
any additional costs as a result of the changes provided for in this bill. 

                                                 
8 Costs already incurred in the Justice baseline as shown in brackets 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE 

217. On 30 January 2008, the Cabinet Secretary for Justice (Kenny MacAskill MSP) made the 
following statement: 

“In my view, the provisions of the Judiciary and Courts (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 

—————————— 
  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE 

 
218. On 29 January 2008, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Judiciary and Courts (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 
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JUDICIARY AND COURTS (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Judiciary and Courts (Scotland) Bill introduced in the Scottish 
Parliament on 30 January 2008. It has been prepared by the Scottish Government to satisfy Rule 
9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of the 
Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 6–EN.  

POLICY OBJECTIVES OF THE BILL – AN OVERVIEW 

2. Scotland’s justice system is built on traditional values of integrity and fairness.  Over the 
years the society which the system serves has changed.  Parliamentary scrutiny has increased and 
so have public expectations.  The Scottish Government is committed to ensuring that Scotland is 
served by justice institutions that have the capacity and flexibility to respond to those changes, 
while retaining the values on which its reputation has been built.  At the core of the justice 
system in any modern developed democracy is a judiciary that is independent of the other arms 
of government: the legislature and the executive.  The Scottish Government strongly believes in 
the independence of the judiciary which is a “pre-requisite to the rule of law and a fundamental 
guarantee of a fair trial.”1  This Bill makes changes to the arrangements for Scotland’s judiciary 
and the way in which its courts are administered.  The intention is to modernise the arrangements 
for the judiciary and the management of the court system, thereby strengthening the 
independence of the judiciary and bringing about improvements for those who come into contact 
with the courts.  

3. Proposals to reform the arrangements for Scotland’s judiciary were first consulted upon in 
the paper Strengthening Judicial Independence in a Modern Scotland, published in February 
2006.  This recognised that aspects of the way the judicial system is currently administered do 
not sit entirely comfortably with aspects of judicial independence.  The paper canvassed opinion 
on a number of proposals to modernise the organisation and leadership of Scotland’s judiciary 
and to reduce the involvement of the Scottish Government in the day to day administration of the 
system.  Proposals included making the Lord President head of the judiciary and giving him new 
responsibilities and powers concerning the disposal of business in both the inferior and superior 
courts and the training, welfare, deployment and conduct of the judiciary. 

                                                 
1  The First Principle; The Bangalore Principles of Judicial Conduct, 2002 
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4. The responses to the consultation paper revealed a measure of support for developing the 
proposals further than had appeared on the face of the consultation paper, by reviewing the 
arrangements for the Scottish Court Service, currently an Executive Agency of the Scottish 
Government, and introducing judicial control over the strategy of the Service.  Among the 
principal advocates for such a development were the Lord President and the other judges of the 
Court of Session.  They considered that such arrangements would further strengthen judicial 
independence as it would give the judiciary control over the administrative structure necessary to 
support them in fulfilling the broad range of new responsibilities proposed in the paper. 

5. Proposals for reform were developed and refined in light of the responses to the 2006 
consultation paper, and set out for further comment in the white paper Proposals for a Judiciary 
(Scotland) Bill, published in February 2007. 

6. The overarching aim of the Bill is to improve the justice system by modernising the 
arrangements for the judiciary, and strengthening their role through greater authority over the 
Scottish Court Service.  The Bill makes substantive provision in relation to 4 main policy areas 
(judicial independence, the judiciary, the courts and the Scottish Court Service (the “SCS”)).   
The Bill will also put the Judicial Appointments Board on a statutory basis, bringing its status 
into line with Northern Ireland and England. 

7. Part 1- Judicial Independence - provides a statutory guarantee of the continued independence 
of the judiciary in Scotland. 

8. Part 2 – The Judiciary - provides for the Lord President of the Court of Session to be the head 
of the Scottish judiciary; sets out procedures in relation to the vacancy, incapacity and 
suspension of the senior judiciary; places the Judicial Appointments Board on a statutory basis; 
sets out procedures for the appointment of the Lord President and the Lord Justice Clerk; extends  
eligibility for appointment as a judge; sets out arrangements for retired and temporary judicial 
office holders; makes provision for a scheme for dealing with issues of judicial conduct and for a 
common procedure for the removal of judges and sheriffs.  

9. Part 3 – The Courts - provides for matters relating to the judges of the Court of Session; 
responsibilities and powers in relation to the sheriff courts; and responsibilities in relation to the 
justice of the peace courts 

10. Part 4 – The Scottish Court Service - sets out new governance arrangements for the Scottish 
Court Service establishing it as a statutory body and detailing its functions, membership, powers 
and responsibilities.   

11. Part 5 makes miscellaneous provisions, including provision in respect of orders and 
regulations made under the Bill. 

CONSULTATION 

12. There has been extensive consultation on the policy which is being implemented through this 
Bill.  The consultation began in February 2006 with the publication of the paper Strengthening 
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Judicial Independence in a Modern Scotland.  Around 630 copies of the consultation paper were 
issued covering 338 individuals and bodies across Scottish society.  In addition to judicial, legal 
and government bodies the paper was sent to a wide range of religious, representative and 
support organisations.  The aim was to ensure the widest possible discussion of the proposals.  
The paper invited comment on a quite broad range of proposals concerning the unification of the 
judiciary under a single judicial head, the way judges and sheriffs were appointed and removed 
from office and other aspects of the arrangements for Scotland’s judiciary.  The proposals were 
grouped as follows: 

 the unification of the judiciary under the Lord President of the Court of Session who 
would take the role as head of the judiciary, and have a range of new responsibilities 
for the management of the court business, for representing the judiciary in its 
dealings with the Scottish Parliament, and for the welfare, training and deployment 
of the judiciary; 

 the provision for the Judicial Appointments Board to be established on a statutory 
basis; 

 the arrangements for the removal of judges and sheriffs; 

 the introduction of a scheme to deal with issues of judicial conduct; 

 the arrangements for retired and temporary judicial office holders; and 

 the grounds of eligibility for appointment as a judge of the Court of Session. 

13. A total of 60 responses were received.  Just over half (53%) were from members of the 
judiciary or bodies representing the judiciary. 20% were from various public bodies and 
organisations representative of court users.  The legal profession, mainly acting through the 
various representative bodies, accounted for 8% of the responses.  A number of academics and 
academic organisations provided comment (5%), as did the representative bodies of the various 
ranks of the police service (8%).  Local authorities (3%) and members of the public (3%) 
accounted for the remainder of the responses.  All responses where the Scottish Government has 
permission to publish, together with a report of an analysis of the consultation, are lodged with 
the Scottish Government library and are available on the Scottish Government website at 
www.scotland.gov.uk\topics\justice\courts. 

14. Whilst the responses to the consultation were varied there was a recognition by the judiciary 
that it was timely to consider the balance of responsibility and powers in the constitutionally 
important relationship between the judiciary and the executive.  The development of the policy 
underlying this Bill has benefited from the consultations which the Scottish Government has had 
with the judiciary and other significant interests.  Responses to each policy area are discussed 
further below under the relevant policy area. 

15. In February 2007 the White Paper – Proposals for a Judiciary (Scotland) Bill – was 
published.  Around 350 copies were issued to judicial, legal and government bodies and all 
others who responded to the 2006 consultation document.  This paper and draft Bill were 
informed both by the responses to the earlier consultation paper and the ongoing discussions 
with stakeholders.  In taking account of what was said during that consultation, decisions were 
taken in some cases not to proceed with a proposal or sometimes to proceed in a different way. 
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16. A total of 26 responses to the February 2007 White Paper were received.  Just over half of 
the responses (55%) were from the judiciary and legal profession; 30% from public and 
representative bodies.  Where the Scottish Government has permission to publish these, they are 
lodged with the Scottish Government library and are available on the Scottish Government 
website at www.scotland.gov.uk\topics\justice\courts.  It was recognised at the time of 
publication that it was not possible to finalise the legislative requirements until decisions were 
reached on the role of the Lord President in the governance of the Scottish Court Service.  
Consequently, an ongoing dialogue, which included a number of meetings with the judiciary and 
main stakeholder groups, was maintained during the instructing and drafting process for the Bill.  

RESEARCH 

17. To aid the debate, the Scottish Government has published a Research Finding2 exploring the 
system of judicial appointment, conduct and removal in the judiciary in four comparable 
jurisdictions: England and Wales, Canada, Australia and New Zealand.  These jurisdictions are 
all founded on the English common law system and have since developed in a similar vein.  
They therefore have a common language of law and similar pre-existing systems of 
appointments, conduct and removal.  These systems have been subject to intensive debate in all 
four of these jurisdictions. 

18. The Research Finding draws on documentary review, web-based evidence and information 
from experts to describe and compare the reforms that have taken place and the debates 
surrounding them.  Reforms of appointments systems have taken place in England and Wales 
and Canada, while reforms to the procedures for dealing with conduct and removal have taken 
place in all four jurisdictions.  Key findings are: 

 the four jurisdictions had similar judicial appointments systems where appointments 
were made by the head of state and selection was made by the chief law officer, a 
member of the executive branch of government, until reforms were undertaken in 
Canada and England and Wales. 

 the debate on appointment systems centred on (i) criticism of the selection of judges 
by the executive branch of government which allows potential for political 
patronage, (ii) the potential for appointments to reflect the characteristics of the 
dominant ethnic group and exclude minority ethnic groups, women and those with 
disabilities, (iii) the lack of open competition and the use of consultation which can 
be perceived as covert and unsystematic. 

 reforms centre on the introduction of judicial appointments bodies, referred to as 
commissions or committees, in the provinces of Canada in the 1980s, and in England 
and Wales in 2005.  

 debate on the introduction of judicial appointments bodies has taken place in 
Australia and New Zealand but neither jurisdiction has introduced such a system. 

 in all four jurisdictions statutory provisions historically exist for the removal of 
judges. 

                                                 
2 Matters of Judicial Appointment, Conduct and Removal in Commonwealth Jurisdictions available at 
www.scotland.gov.uk\topics\justice\courts. 
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 conduct systems were unsystematic until reform in Canada in 1971, New South 
Wales in Australia in 1986, England and Wales and New Zealand in 2005.  

 all four jurisdictions have introduced bodies responsible for investigation and 
determining disciplinary action for complaints against the judiciary. Bodies differ in 
composition and in role. 

PART 1: JUDICIAL INDEPENDENCE 

Policy objectives 

19. The Scottish Government is committed to a strong independent judiciary, recognising that 
this is fundamental to the rule of law and the impartiality of the courts in a modern democracy.  
This is a core value for modern Scotland, and it is important that all its citizens and all who do 
business here should be in no doubt of the Government’s commitment.  The Bill therefore sets 
out a statutory guarantee of judicial independence.   

20. In the Constitutional Reform Act 2005 the Westminster Parliament imposed duties across the 
United Kingdom to guarantee the independence of the judiciary, but those duties were limited in 
relation to Scotland in recognition of the devolved jurisdiction.  The provisions in this Bill are 
consistent with and complement the UK wide provisions.   

21. Judicial independence goes beyond a statement of the principle.  To complement the 
statement, the administrative arrangements in place to support the judiciary should be such as to 
reflect that independence in the relationship with the executive branch of government.  The 
Scottish Government recognise this, and set out later in this Memorandum the changes that are 
being made to the governance of the SCS to provide the judiciary with greater strategic control 
of its operations.  Separate provision is being made in the section on judicial independence to 
impose a duty on the Scottish Ministers to have regard to the need for the judiciary to have the 
necessary support so that they can fulfil their functions.  This support extends not only to the 
provision of resources but also to matters such as support in promoting legislation  to assist in the 
administration  of justice and the maintenance of an environment in which the judicial role in the 
administration of justice is respected.   

Consultation and alternative approaches 

22. While some respondents questioned what a statutory guarantee would add to the present 
constitutional position, the balance of view from those who responded to the consultation was in 
overall favour of some statutory provision being made, with many welcoming the statutory 
reinforcement of the long established and recognised principle of independence of the judiciary.   
Some expressed the view that a statutory provision in itself was not an effective guarantee and 
that practical measures were also required.  The Scottish Government recognises this point and 
other measures to strengthen judicial independence form part of the overall package contained in 
the Bill.    

23. A number of respondents, while welcoming the proposal, indicated that it would be valuable 
for the statutory statement to encompass an obligation to reflect the need for the judiciary to have 
the necessary support.  This view has been reflected in the Bill. 
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24.  While it would be possible to retain the status quo, resting on current conventions, on 
balance, the Scottish Government concluded that inclusion of a statutory statement underlining 
its commitment would be a powerful and obvious reminder of the constitutional significance of 
judicial independence.  Placing this commitment as section 1 of the Bill reflects the fundamental 
importance of this principle. 

PART 2: THE JUDICIARY 

CHAPTER 1 – HEAD OF THE SCOTTISH JUDICIARY 

Policy objectives 

25. The office of Lord President is of ancient origin, dating from the institution of the College of 
Justice in 1532.  The role of the office is largely undefined in statute.  While the status of the 
Lord President as Scotland’s pre-eminent judge is universally respected by the judiciary and by 
the legal profession, both at home and abroad, the office differs from the comparable office 
(often known as “Chief Justice”) in other jurisdictions in that it does not have responsibility for 
all the courts, and indeed all branches of the judiciary, within Scotland.  

26. The policy intention is that the Lord President should be recognised as head of the Scottish 
judiciary with the necessary statutory authority to fulfil that role.  The Lord President would 
have leadership of all branches of the judiciary and overall responsibility for making 
arrangements for the efficient disposal of the business in all courts.  Reforming the leadership 
and administrative arrangements by bringing them under a single judicial head, and transferring 
to the Lord President responsibilities for the judiciary that presently rest inappropriately with the 
Scottish Government, puts in place a structure for further developments and improvements for 
the benefit of those who use the court system and for the judiciary themselves.  

27. The Bill confers a range of powers and responsibilities on the Lord President.  Many of these 
relate to functions that the Lord President has traditionally carried out, some to functions 
currently carried out by the Scottish Ministers.  Some of the responsibilities are presently not the 
subject of statutory provision and are dealt with through various administrative arrangements.  
Among these are the welfare, training and conduct of the judiciary.  The Bill will formally confer 
responsibility for these matters on the head of the Scottish judiciary.  It is consistent with the 
independence of the judiciary that these matters are dealt with by the head of the Scottish 
judiciary, and creating formal responsibility will allow the senior judiciary to develop effective 
procedures and policies for these matters.  

28. The Bill makes provision for the Lord President as head of the Scottish judiciary to have 
statutory responsibility to represent the views of the judiciary to the Scottish Parliament and to 
Scottish Ministers and to lay before the Scottish Parliament written representations on matters 
that appear to him or her to be matters of importance relating to the judiciary or otherwise to the 
administration of justice.  He or she is to maintain arrangements to secure the efficient disposal 
of business in the courts of Scotland; maintain appropriate arrangements for the deployment of 
the judiciary and for the welfare, training and guidance of the judiciary.  Formal responsibility is 
placed on the Lord President to introduce a scheme of conduct for members of the judiciary.  
The content of such a scheme is provided for separately later in the Bill. 
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29. To allow the Lord President flexibility in how he manages the responsibilities as head of the 
judiciary and in recognition that the judicial office of Lord President is already onerous, 
provision is being made to enable the Lord President to delegate the functions of head of the 
judiciary to another member of the judiciary, although there are limitations.  The Lord President 
will not be able to delegate the responsibility for making of rules in respect of a scheme of 
conduct or the exercise of disciplinary powers.  Additionally, in recognition of the key role and 
responsibilities of sheriffs principal, the Lord President will not be able to delegate certain of the 
responsibilities for the sheriff courts and the justice of the peace courts, nor the power to issue 
directions to the sheriffs principal. 

Consultation and alternative approaches 

30. While an alternative approach would be to retain the status quo, responses to the 2006 
consultation showed considerable support for conferring the status of head of the judiciary upon 
the Lord President.  A range of views were expressed about whether the Lord President should 
have statutory responsibilities for the disposal of court business.  In general it was accepted that, 
if formally recognised as head of the judiciary, the Lord President should have some 
responsibility for these matters.   

31. Proposals to give the Lord President overall responsibility for the training and welfare of the 
judiciary were welcomed, and there was support for the proposal to transfer responsibility for 
deployment of sheriffs from the Scottish Government to the Lord President and for giving the 
Lord President responsibility for dealing with issues of conduct.  However, there was less 
support for the introduction of a formal conduct scheme. 

32. There was limited comment on this aspect in response to the 2007 white paper.  The main 
concerns expressed were about: 

 the resources, both financial and administrative, to support the additional functions 
for the Lord President; 

 the statutory responsibilities for the Lord President to make the judiciary’s views 
known to Ministers and Parliament and to make written representations to the 
Scottish Parliament; and  

 the need to define the relationship between the Lord President and sheriffs principal 
in respect of the efficient disposal of business in the sheriff courts.  

33. The Scottish Government recognises that the Lord President will require additional staff in 
his or her private office to handle the new functions and this has been reflected in the additional 
costs that will arise as a result of the new arrangements.  Supporting the Lord President in his 
functions will also be a function of the SCS under the new governance arrangements being 
introduced by the Bill. 

34. There is one matter which was proposed in the 2006 consultation as complementary to the 
Lord President’s role as head of the judiciary.  This was whether a statutory Judges’ Council 
should be established.  There was considerable support for the setting up of a Judges’ Council, 
chaired by the Lord President.  However, there was much less support for giving the Council a 
statutory basis.  The Lord President has taken this forward in consultation with the judiciary.  A 
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non-statutory body, the Judicial Council for Scotland, has been established with a remit to 
provide the Lord President of the day (who will chair the body) with a means to seek and obtain 
the views of Scottish judges at all levels.  The Council complements the existing representative 
bodies, such as the Sheriffs’ Association and the Scottish Justices’ Association. 

CHAPTER 2 – SENIOR JUDICIARY: VACANCY, INCAPACITY AND SUSPENSION 

Policy objectives 

35. The Bill repeals the Senior Judiciary (Vacancies and Incapacity) (Scotland) 2006 Act and re-
enacts the provisions with some modifications which in the main reflect comments made during 
the passage of the 2006 Act.   

36. In June 2006, the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 (“the 
2006 Act”) was introduced as an emergency measure to deal with the immediate consequences 
of the ill health of the serving Lord President.  The 2006 Act made provision to enable the 
functions of the two most senior judges (the Lord President and the Lord Justice Clerk) to be 
carried out when either, or both, is incapacitated by reason of ill health or when the office is 
vacant, to ensure that there is no disruption to the operation of the courts and in those areas of 
public administration where the senior judges have responsibilities. 

37. The Lord President is the head of the Court of Session.  In addition to functions as the 
presiding judge of the Court, a range of responsibilities of public administration are placed by 
statute on the Lord President alone.  The position is similar when the Lord President carries out 
his role in the criminal rather than the civil courts as Lord Justice General, the head of the High 
Court of Justiciary.  The Lord Justice Clerk is the second most senior judge. 

38. The 2006 Act set out a process through which the Lord Justice Clerk and at least four other 
judges of the Inner House, may, if they are satisfied of his or her incapacity, declare that the Lord 
President is unable to carry out his or her functions owing to ill health.  This means that a 
majority of the judges of the Inner House, the most senior judges of the Court, must agree.  On 
making this declaration to the First Minister, the Lord Justice Clerk would then be able to carry 
out any function which otherwise would be carried out only by the Lord President.  In the case of 
a vacancy in the office of Lord President, the Lord Justice Clerk can act in his or her stead 
automatically.   

39. The 2006 Act also provides that during such time as the Lord Justice Clerk is carrying out the 
functions of the Lord President the senior judge of the Inner House will carry out any function 
otherwise falling to the Lord Justice Clerk.  The situations where the Lord Justice Clerk is 
similarly incapacitated or his office is vacant, where both of the two senior offices are vacant or 
their holders incapacitated, and where the senior judge who is replacing the office holder 
concerned is unavailable, are also provided for.  The arrangements ensure that there continues to 
be an orderly administration of the court system, in the circumstances described, and that 
everything which requires to be done, can be done. 

40. Whilst the policy remains that a majority of Inner House judges is needed to sign a 
declaration of either incapacity or of no longer being incapacitated the Bill now makes reference 
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to ‘a majority of judges’ rather than ‘at least 5’ in acknowledgement that the number of judges in 
the Inner House may change over time.  (The number of Inner House judges has changed since 
the 2006 Act was passed.)  This revised wording also addresses points raised during the passage 
of the 2006 Act.  

Consultation and alternative approaches 

41. When the 2006 Act was debated in the Scottish Parliament, there was overall consensus for 
the proposals and for this reason no alternative approaches to the overall policy reflected in that 
Act have been considered.  A number of points were raised, and an undertaking was given to 
allow Parliament to consider the various issues further when a suitable opportunity arose.  It was 
recognised in 2006 that as the Bill was an emergency Bill there had not been the benefit of a full 
and specific consultation.  It was concluded that the provisions in the Act were worthy of further 
consideration and that it would be appropriate to do so under the ordinary procedure and for the 
principles to be debated fully in Parliament.  Consequently the provisions contained in the 2006 
Act formed part of the draft Judiciary (Scotland) Bill which was consulted on as part of the 2007 
White Paper.  There were no comments offered on this aspect of the Paper. 

CHAPTER 3 – JUDICIAL APPOINTMENTS  

Policy objectives 

42. The Bill puts the Judicial Appointments Board on a statutory basis.   

43. The Judicial Appointments Board is a non-statutory public body established in 2002 by 
administrative action.  The Board was set up in order to maintain and strengthen judicial 
independence, to take responsibility for selecting candidates for judicial office out of the hands 
of the Scottish Ministers and to make the appointments process clearer and more accountable.  
Its remit is to: 

 provide the First Minister with a list of candidates recommended for appointment to 
the offices of judge of the Court of Session, sheriff principal, sheriff and part-time 
sheriff; 

 make such recommendations on merit, but in addition to consider ways of recruiting 
a judiciary which is as representative as possible of the communities which they 
serve; and 

 undertake the recruitment and assessment process in an efficient and effective way. 

44. At the time the Board was established in 2002 it was stated to be the intention that after some 
experience of the new arrangements the Board would be placed on a statutory footing.  The 
Board has worked well in the 5 years since its inception and proposals for placing it on a 
statutory footing were set out in Strengthening Judicial Independence in a Modern Scotland.  
The Scottish Government considers that placing the Board on a statutory footing will strengthen 
the independence of the process.  Much of what is proposed was informed by the experience of 
the present arrangements. 
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45. Section 11 of the Sheriff Courts (Scotland) Act 1971 provides that the Scottish Ministers 
may appoint temporary sheriffs principal where a vacancy occurs and the appointment of a 
temporary replacement would be expedient.  Section 11A provides that the Scottish Ministers 
may appoint part-time sheriffs.  In line with the overall policy objective of transferring 
responsibilities to the Lord President from the Scottish Ministers where it is appropriate to do so, 
the Bill amends the 1971 Act to require the Scottish Ministers to appoint a temporary sheriff 
principal at request of the Lord President and to consult the Lord President prior to appointing a 
part-time sheriff. 

Consultation and alternative approaches 

46. Returning to the previous arrangements under which Ministers selected candidates for 
judicial office was not considered a realistic option.  The previous arrangement had been the 
subject of criticism as lacking transparency and equality of opportunity.  Any return to such an 
approach would not be consistent with the modern approach to public appointments generally, 
and which has been applied satisfactorily in the appointment to judicial office since 2002.  

47. While it would be possible to retain the status quo and continue the arrangements for the 
Judicial Appointments Board on an administrative basis, the Scottish Government has concluded 
that it would be appropriate to honour the commitment made by the previous Administration to 
put the Board on a statutory basis, bringing it into line with the arrangements that are now in 
place in England and Wales and Northern Ireland.   

48. Respondents to the consultation generally welcomed the proposal and the proposed functions 
and remit.  However, some concern was expressed about some of the detailed aspects of the 
proposal in particular the composition of the Board, the status of the Board as an advisory NDPB 
and in particular the provision of support staff, Ministers’ power to issue guidance to the Board 
and the arrangements for appointing members. 

Composition 

49. The membership of the Board comprises judicial (a judge of the Court of Session, a sheriff 
principal, a sheriff), legal (an advocate, a solicitor) and lay members.  The combined number of 
judicial and legal members is equal to that of the number of lay members.  One of the lay 
members is to be the chair.  No change is proposed to the existing balance of membership.  Some 
concerns were expressed that there is a judicial minority on a Board which has as its principal 
function the appointment of members of the independent judiciary; other respondents were 
entirely supportive of the status quo.  There was no consensus on an alternative composition for 
the Board.   

50. Although first-rate legal skills are a pre-requisite for judicial appointment, the criteria for a 
good judge go much wider.  The public and the professionals who use the courts must have 
confidence that the man or woman on the bench has the ability to give them a fair hearing and 
come to a measured decision.  Lay membership helps to instil public confidence in the selection 
procedure.  The Bill provides for this composition.  As a safeguard, current ministerial guidance 
and Board procedures dictate that it is for the legally qualified members of the board to be 
satisfied that a candidate has the requisite professional legal competence.  To give effect to this 
policy that safeguard is being enshrined in statute.   
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51. Consideration was given to increasing the membership of the Board to include 2 judges from 
the Court of Session, one from the Inner House and one from the Outer House, on the basis that 
having two judges on the Board would provide additional assurances in the assessment of a 
candidate’s legal ability and fitness for judicial office and offer greater reassurance of 
objectivity.  There was no consensus from consultees on this proposal however and some 
concerns were expressed that such a move may create an imbalance and give one particular body 
disproportionate representation.  It was therefore decided to remain with the existing 
composition which ensures equality of participation by members and is considered a particular 
strength. 

Status 

52. The Board will be classified as an Advisory Non-Departmental Public Body (NDPB) with 
the existing arrangements for the staffing, finance and provision of support through the Scottish 
Government continuing.  Whilst it has been argued that this approach may impact adversely on 
the independence of the Board, the alternative of classifying the Board as an Executive NDPB 
would mean that it must carry out its own administrative, commercial, executive or regulatory 
functions, employ its own staff and manage its own budgets.  The Board currently has 4 support 
staff and a budget of around £500,000.  Such classification would be overly bureaucratic and 
would simply not be justifiable in terms of efficiency.  

53. There is no suggestion that the present arrangements encroach on the Board’s independence.  
All NDPBs are operationally independent from Ministers, but remain accountable to them for the 
decisions they take and money they spend.  The governance framework applicable to Executive 
NDPBs is more involved than that for advisory bodies but would not offer any more operational 
independence than is currently envisaged.  The Scottish Government will enter into a 
Memorandum of Understanding with the Board to ensure clarity in the arrangements for 
providing staff and services, and in the process for determining budgets. 

Appointments to the Board   

54. The consultation paper Strengthening Judicial Independence in a Modern Scotland proposed 
that the Board itself would be appointed partly by nomination and partly by public advertisement 
and that all appointments would be made by the Scottish Ministers and that such appointments 
would fall within the remit of the Commissioner for Public Appointments.  The Scottish 
Government has, however, reconsidered this approach slightly.  In line with the new 
responsibilities being given to the Lord President, it has been decided that judicial appointments 
to the Board (i.e. judges, sheriffs principal and sheriffs) should be made by the Lord President.  
The legal and lay members will continue to be appointed by the Scottish Ministers and these 
appointments will fall within the remit of the Commissioner for Public Appointments 

Selection criteria 

55. A transparent process for appointing judges was seen as being essential for public confidence 
in the system.  There was a strong body of opinion in favour of giving the Board a statutory 
remit and for that remit to make clear that merit was the sole basis for appointment.  This part of 
the Bill therefore places the Board on a statutory footing and makes statutory provision that 
selection for appointment must be solely on merit.  See also paragraph 56 below. 
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Diversity 

56. The Scottish Ministers want to encourage a broad range of applicants so as to ensure the 
widest possible choice of candidates for selection and to promote diversity through fair and open 
processes for selection to judicial office.  The Bill therefore places the Board under a duty to 
encourage diversity.  This sits alongside the provision that selection must be solely on merit.   

Miscellaneous 

57. The Board’s remit is to be extended to include appointment of temporary judges (except 
where a candidate already holds judicial office).  Both Ministers and the Lord President will 
have power to issue guidance on procedural matters.  In either circumstance the Board must be 
consulted first.  Ministers must provide the staff and resources to enable the board to carry out its 
functions and so that the Board are fully involved a statutory duty to consult the Board as to the 
staff, property and services required, has been placed on the Scottish Ministers.  It will be for the 
Board to manage the recruitment of any of its staff from within the wide pool of civil servants. 

LORD PRESIDENT AND LORD JUSTICE CLERK 

Policy objectives 

58. The Bill sets out the process to be followed when a vacancy arises in either of the two most 
senior judicial offices, that is those of Lord President and Lord Justice Clerk.  The approach 
proposed is based on the process to appoint the current Lord President.  The Scottish 
Government considers that placing the panel on a statutory footing will strengthen the 
independence of the process by offering openness and transparency. 

59. The arrangements for appointing to these offices are set out in section 95 of the Scotland Act 
1998.  This provides that it is for the Prime Minister to recommend to The Queen the 
appointment of a person as the Lord President or the Lord Justice Clerk.  However, the Prime 
Minister cannot recommend any person who has not been nominated by the First Minister.   

60. The Judicial Appointment Board will not be responsible for recommending to the First 
Minister individuals who are suitable for appointment to one of these offices.  A separate panel 
will be set up for this purpose.  However, the Scottish Government considers that one of the 
strengths of the current arrangements for selecting candidates for judicial office is that a serving 
judge from each tier to which the Board makes recommendations for appointment sits on the 
Board.  The assessment of candidates can therefore be informed by the experiences of a judge 
serving at the level to which the candidate aspires.  It is very unlikely that any of the Board will 
hold, or have held, judicial office at the highest level so a separate arrangement is required for 
assessing candidates for the two highest judicial offices.   

61. The Bill requires the First Minister to establish a panel to recommend to him individuals 
suitable for appointment, and to have regard to the panel’s recommendations before making his 
nomination.  The panel will comprise: 

 the Chairing Member of the Judicial Appointments Board  

 one of the other lay members of the Board nominated by the Chairing Member, and  
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 where the panel is to consider candidates for the office of Lord Justice Clerk, the 
Lord President and a qualifying judge nominated by the First Minister, otherwise two 
qualifying judges nominated by the First Minister.   

62. Qualifying judges are: 

 those judges of the Supreme Court of the United Kingdom who have held office as 
judges of the Court of Session (i.e. those judges currently known as the Scottish Law 
Lords, and who will in due course become the Scottish Supreme Court Judges), and 

 the judges of the Court of Session (provided the judge concerned has given notice 
that they are not willing to be appointed to the vacancy) 

Consultation and alternative approaches 

63. There was unanimous support for this proposal from the respondents who commented in the 
2006 paper although there was some comment about the detail.  No alternative arrangements 
were considered.  No comments were made when the proposal was firmed up in the 2007 White 
Paper. 

ELIGIBILITY OF SOLICITORS FOR APPOINTMENT AS JUDGES 

Policy objectives 

64. The Bill further extends eligibility for appointment as a judge of the Court of Session to 
include solicitors who, for a continuous period of not less than 5 years, have held rights of 
audience in either the Court of Session or the High Court of Justiciary. 

65. At present, those who are eligible for appointment as a judge of the Court of Session are: 
advocates of 5 years standing; Writers to the Signet of 10 years standing who have passed the 
civil law exam two years before appointment; and, since 19903, sheriffs principal and sheriffs 
who have served for 5 years, and solicitors with rights of audience in both the Court of Session 
and High Court for 5 years.  The proposed change to the rules is designed to reflect current 
practice where very few solicitors have sought rights in both courts but are choosing instead to 
specialise in Court of Session work or High Court work. 

Consultation and alternative approaches 

66. Establishing an independent judicial appointments board, which proceeds on the principles of 
equality of opportunity and selection on merit, means that the Scottish Government needs to 
keep under review the continuing relevance of set eligibility criteria.   

67. Strengthening Judicial Independence in a Modern Scotland floated the idea of extending 
eligibility to all solicitors recognising that the Judicial Appointments Board provides a fair, 
objective and rigorous mechanism for ensuring the best qualified candidates are recommended 
for appointment.  Many of those supporting this proposal saw this as an important step to 
                                                 
3 section 35 of, and paragraph 1 and 2 of schedule 4 to, the Law Reform (Miscellaneous Provisions) (Scotland) Act 
1990 
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increasing greater diversity among the judiciary, while others considered that experience of 
pleading before the superior courts, or service as a sheriff, was an essential qualification.  
However, there was some acceptance that there was an argument for extending eligibility to 
solicitors who have extended rights of audience in either the Court of Session or the High Court. 

68. Having considered the balance of argument, the 2007 white paper concluded that it would 
not be right to extend eligibility to all solicitors.  But, in recognition of the fact that solicitors are 
choosing to specialise in Court of Session work or High Court work, the White Paper proposed 
that the rules of eligibility should be widened to include solicitors who have had rights of 
audience in either the Court of Session or the High Court for 5 years.  Only one respondent 
disagreed with the proposal although some pointed out that, in practice, significantly more than 5 
years experience of pleading before one of the higher courts would be needed for a successful 
application as a judge.  This is borne out by experience.  Those appointed to the Court of Session 
bench in the last 5 years had on average practised for over 20 years before the supreme and 
superior courts. 

69. While it would be possible to retain the status quo, the 1990 reforms were designed to extend 
eligibility to include a broader group of solicitors, bringing forward new candidates for 
consideration.  In the event this reform has not had the opportunity to bring forward candidates 
and the Scottish Government considers that there is a case for the further modest reform 
proposed. 

THE OFFICE OF TEMPORARY JUDGE 

Policy objectives 

70. The Bill strengthens the independence of the office of temporary judge and reinforces its role 
within the judicial resources available to the Lord President by providing that the office of 
temporary judge will fall within the remit of the Judicial Appointments Board (except where a 
candidate already holds judicial office) and by placing the tenure on a similar basis to that 
enjoyed by part-time sheriffs. 

71. Section 35(3) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 gives 
Ministers a power to appoint temporary judges after consulting the Lord President.  In practice 
appointments are made at the request of the Lord President.  They are not subject to 
consideration by the Judicial Appointments Board.  Those appointed have the full powers of a 
judge of the Court of Session, and automatically become temporary judges of the High Court of 
Justiciary.   

72. Paragraphs 5 to 11 of Schedule 4 to the 1990 Act regulate the appointment of temporary 
judges.  The provisions differ from those regulating the other judicial offices whose holders 
provide assistance from time to time in the sheriff courts, namely the part-time sheriffs.  The 
Scottish Government considers that there should be, so far as is possible, a consistent approach 
to issues that are common across the judiciary.  The Bill therefore brings the provisions for the 
appointment of a temporary judge into line with the existing provisions relating to part-time 
sheriffs. 
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Consultation and alternative approaches 

73. An alternative approach would be to remove the office of temporary judge.  However, this 
was not considered to be a realistic option.  The Scottish Government recognises that a need for 
flexibility and resilience within the court system will always require some supplementary 
resource available to the Lord President.   

74. When this proposal was first raised in Strengthening Judicial Independence in a Modern 
Scotland, there was a body of opinion that favoured the Board having a role in the appointment 
of temporary judges, although this was balanced by a strong contrary view that favoured the 
existing arrangements.  There was very little comment in response to the February 2007 White 
Paper firming up the proposal.  

75. It would be possible to retain the status quo and the Scottish Government accepts that the 
present arrangements for appointing temporary judges allow appointments to be made quickly.  
However, the arrangements are not entirely consistent with the principles of equality of 
opportunity and transparency of process that are now features of all other judicial appointments.  
It is also recognised that those who bring their cases before the highest courts have an 
expectation that there is consistency in the way the judges are appointed.  On balance therefore 
the Scottish Ministers decided that the Judicial Appointments Board should have a role in the 
appointment of temporary judges.  However they believe that a distinction can properly be made 
in the case of those who have already been appointed to judicial office, such as serving and 
retired sheriffs principal and sheriffs, and are then appointed a temporary judge.  Such 
individuals will have already satisfied the Board or have many years of judicial experience.  This 
approach offers flexibility to act swiftly when necessary, by appointing a member of the shrieval 
bench at short notice, and also opens the prospect of creating a wider pool of temporary judges to 
be called upon to meet planned commitments. 

RE-EMPLOYMENT OF RETIRED JUDGES AND SHERIFFS. 

Policy objectives 

76. The Bill enables a sheriff principal to engage a retired sheriff principal or sheriff to act as a 
sheriff from time to time when assistance is required to deal with the business before the court in 
the same way that the Lord President is presently able to invite a retired judge to sit.  Ministerial 
consent will not be required in either case.  There will be no right of re-employment, merely an 
eligibility to sit, if willing to do so.   

77. Legislation currently allows the Lord President, with the approval of Ministers, to re-engage 
retired judges so that they can give assistance to the Court of Session and the High Court.  At 
present, any sheriff principal or sheriff who leaves full-time office and who wishes to continue to 
offer some public service as a sheriff must apply to the Judicial Appointments Board for 
appointment as a part-time sheriff.  To require a sheriff principal or sheriff who has left full time 
office in unexceptional circumstances to follow the procedures for a person seeking judicial 
office for the first time seems unnecessary on merit and not a good use of the time of the Judicial 
Appointments Board.  The Scottish Government considers that a similar approach to that applied 
in the Court of Session and the High Court should be applied in the sheriff courts.  This would 
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provide the sheriff principal with greater flexibility to deal expeditiously with the business of the 
courts in the sheriffdom. 

Consultation and alternative approaches 

78. An alternative approach would be to retain the status quo.  However, as indicated above, the 
Scottish Government considers this unnecessary on merit and not a good use of the time of the 
Judicial Appointments Board. 

79. This proposal was first considered in Strengthening Judicial Independence in a Modern 
Scotland and was almost unanimously welcomed by those who commented on it.  It was firmed 
up in the White Paper, Proposals for a Judiciary (Scotland) Bill.  

80. Respondents to the White Paper commented on the intention to restrict deployment to the 
sheriffdom in which the retired sheriff last held office and suggested that this may need to be 
broader so that sheriffs could sit in sheriffdoms other than the one in which they last served.  On 
reflection the Scottish Government considered that the additional flexibility this would allow 
was to be welcomed.  The provision will operate in the reformed organisational structure 
proposed in the Bill.  It will ultimately be for the Lord President to determine how judicial 
resources are to be deployed within the overall resources available. 

CHAPTER 4 – JUDICIAL CONDUCT 

Powers of Lord President 

Policy objectives 

81. The Bill makes provision for a scheme for dealing with any matter concerning the conduct of 
a member of the judiciary.  Responsibility for dealing with issues of conduct will be conferred on 
the Lord President, as head of the Scottish judiciary.  Statute will provide a framework of 
powers, leaving the Lord President to determine the detail in rules which will be published.  No 
definition of what amounts to conduct falling below the standard expected of a member of the 
judiciary will be made.  It is anticipated that the required standards will be determined by the 
judiciary and set down in a code of conduct or judicial ethics under the authority of the Lord 
President. 

82. At present there are no statutory provisions for dealing with questions of conduct other than 
in the most serious of cases where a question of continuing fitness for office arises.  While it is 
consistent with the principles of judicial independence that the conduct of the judiciary should 
not be subject to investigation by the executive arm of the state, the Scottish Government 
considers that the absence of any process for considering an occasion when judicial conduct 
might fall short of the reasonable expectations of those who use the courts is inconsistent with 
modern day standards.  The number of complaints received at present is not significant, and the 
majority are found to be vexatious or to be complaints about a judicial decision, but the absence 
of a process for dealing with the complaints that are made may, on occasion, undermine public 
confidence in the judiciary. 
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83.  However, any consideration of the arrangements for dealing with issues of misconduct must 
recognise that judges are not employees.  They are public office holders, appointed by, or under 
authority of, The Queen, and constitutionally independent of the Parliament and the Government.  
An essential element of their position is the freedom from influence which they enjoy when 
carrying out their judicial functions.  This independence is fundamental to the effectiveness of 
the judiciary in preserving the rule of law, and protecting the citizen from the activities of the 
state.  The arrangements that are being proposed for a scheme for dealing with issues of conduct 
respect that principle.  In particular, it will not be open to any person to use a complaints scheme 
to complain about a judicial decision.    

84.  The Lord President, as head of the judiciary, will:  

 have power to give any member of the judiciary formal advice, a formal warning or a 
reprimand;  

 have power to delegate functions under the conduct scheme to other members of the 
judiciary as he considered appropriate; 

 have a general power to suspend from office (for a specified period) any judicial 
office holder in circumstances where the Lord President was satisfied that such 
suspension was necessary to maintain public confidence in the judiciary. Salary 
would continue to be paid throughout the period of suspension; and 

 have a general rule making power allowing him to determine the procedure to be 
followed in dealing with issues of judicial conduct. 

85. Investigation of complaints will be confidential, and the outcome, while made known to the 
complainer, will not be the subject of any publicity except where the Lord President considered 
that it would be in the interests of the administration of justice for the outcome to be given some 
publicity. 

Alternative approaches 

86. It would be possible to retain the status quo where complaints about judicial conduct may be 
submitted to the Scottish Government, the Lord President or a Sheriff Principal.  Complaints 
without grounds are rejected.  Other complaints are considered by the Lord President or the 
Sheriff Principal who deal with them as they see fit.  There are no powers of sanction. 

87. In all cases, regardless of the final decision of the individual case, a high standard of personal 
conduct is expected of judges, on or off the bench.  The Scottish Government considers that 
when there is evidence that a judge’s behaviour has fallen below the standard reasonably 
expected of the judiciary, the system falls into disrepute if there is no process for considering that 
concern.  When a judge’s conduct is called into question there must be a robust process which is 
open, transparent, and easily accessible, but fully respects the independence of the judiciary.  
Introducing a more structured scheme would bring Scotland into line with other jurisdictions 
such as Canada and New Zealand who have had such schemes for some time and England and 
Wales and Northern Ireland who introduced one in 2006. 
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Judicial Complaints Reviewer 

Policy objectives 

88. The Scottish Government wants those subject to the conduct provisions and the wider public 
to have confidence in the process.  The Bill therefore provides both the complainer and the 
subject of the complaint with a right to have an independent person review the administration of 
the case to ensure the set procedures have been followed.   

89. An individual, independent of both the judiciary and government, would monitor the 
operation of the complaints process to provide assurance for the public that the procedures were 
being followed and that all complaints were receiving due consideration.  The reviewer would 
have no powers to consider the merits of any complaint, or the disposal of that complaint; his or 
her role would be to ensure procedures had been followed.  The appointment would on an 
individual basis, made by Ministers with the agreement of the Lord President.  It is not 
anticipated that the reviewer would be employed for more than a few days a month.  Nor is it 
envisaged that he or she would have separate staff.  Such administrative supports as might be 
required would be provided from within the Scottish Court Service 

Alternative approaches 

90. Consideration of this proposal has been carried out against the background of public sector 
reform and the principles of streamlining bureaucracy and simplifying the public sector delivery 
landscape.  The involvement of the Scottish Public Services Ombudsman had previously been 
considered and rejected as this did not seem to be the correct approach to reviewing the 
application of a disciplinary processes by the senior judiciary.  To confer this function on the 
Ombudsman would not sit at all easily with the constitutional position of the judiciary.  In 
England and Wales an independent ombudsman, with additional functions concerning judicial 
appointments, has been provided for.  Given the relatively small number of cases which it is 
anticipated would be referred for review the Scottish Government is not convinced that the 
public expenditure associated with establishing and maintaining an independent ombudsman 
would give the public best value for that expenditure.  What is proposed for Scotland is therefore 
a simpler arrangement proportionate to the perceived need.   

Consultation 

91. Nine respondents commented on this aspect of the White Paper.  The majority agreed with 
the proposal although there was some concern that the arrangements being proposed were 
unnecessarily complicated for the small number of complaints that are made, and the absence of 
any difficulty in dealing with them. 

92. However, the Scottish Government considers that it is important for maintaining public 
confidence in our legal system that appropriate arrangements are in place for dealing efficiently 
and effectively with conduct falling short of unfitness for office. 
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CHAPTER 5 – REMOVAL OF JUDGES AND SHERIFFS  

Policy objectives 

93. The Bill sets out provisions for the removal of judges and for standardising the arrangements 
for investigation into fitness for office of sheriffs principal, sheriffs and part-time sheriffs in line 
with that proposed for judges. 

94. It is intended that the First Minister, when requested to do so by the Lord President or 
otherwise when he thinks fit (having consulted the Lord President) will constitute a tribunal to 
investigate and report on whether a person holding judicial office is unfit to hold the office by 
reason of inability, neglect of duty or misbehaviour.  It will be a 4 person tribunal (2 judicial 
office holders as appropriate to the office in question, an advocate or solicitor of long standing 
and an independent lay person).  The senior judge will be the chair and have a casting vote if 
necessary.  The judicial office holder under investigation may be suspended on full salary by the 
Lord President, or by the First Minister if the tribunal has so recommended.  

95. The procedures to be followed by and before the tribunal will be made by the Court of 
Session in an act of sederunt.  Tribunal reports are to be submitted to the First Minister who will 
lay the report before Parliament. 

96. Section 95 of the Scotland Act introduced, for the first time, a procedure for the removal of a 
Court of Session judge.  That section left it to the Scottish Parliament to make provision for a 
tribunal to investigate fitness for office.  A temporary order was made at the time of devolution 
to deal with any situation that might arise before the Scottish Parliament legislated.  The 
transitional arrangements regulate the appointment of a tribunal to advise the First Minister on 
whether such a judicial office holder is unfit for office by reason of inability, neglect of duty, or 
misbehaviour.  The provisions in the Bill will replace these transitional arrangements. 

97. Section 12 of the Sheriff Courts (Scotland) Act 1971 makes provision for the removal of a 
sheriff principal or sheriff from office.  The Lord President and the Lord Justice Clerk jointly 
undertake an investigation and report to the Scottish Ministers either that the sheriff principal or 
sheriff is fit for office or that he or she is unfit by reason of inability, neglect of duty or 
misbehaviour.   

98. Section 11C of the 1971 Act makes provision for the removal of part-time sheriffs by a 
tribunal appointed to investigate a question of fitness for office. 

Alternative approaches 

99. An alternative approach would have been to legislate to provide substantive arrangements for 
investigating alleged unfitness for office of a judge of the Court of Session, leaving in place the 
current arrangements for sheriffs principal, sheriffs and part-time sheriffs.  However, that 
approach would have perpetuated 3 separate sets of procedures, one, that relating to sheriffs 
principal and sheriffs, quite different in approach to the more modern arrangements for judges 
and part-time sheriffs.  While there was strong support from certain quarters for retaining the 
present approach for sheriffs principal and sheriffs, there was a view from the consultation that 
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the procedure was in need of reform.  The Scottish Government considers that there is benefit to 
be gained in taking this opportunity to bring a common approach to the investigation of 
questions of fitness for judicial office.   

Consultation  

100. The majority of respondents agreed with the general thrust of the proposal that there 
should be a common approach for the various judicial offices although they disagreed with some 
elements, in particular the role of the First Minister in setting up Tribunals, both in terms of his 
right to do so at his own hand (having consulted the Lord President) and in appointing members 
to the tribunal.  There was also some concern expressed about the involvement of a lay person in 
the tribunal although this was balanced by a view that the involvement of non-legal members 
should help to ensure openness of the process.  The Sheriffs’ Association were strongly opposed 
to the repeal of section 12 of the Sheriff Courts (Scotland) 1971.  Their concern was that the 
proposed new procedure would not offer equivalent protection to the existing provision and that 
repeal would remove or substantially weaken what has been described as the “bulwark standing 
between the sheriff and any undue interference by the Government”.  

101. The Scottish Government considers that the role described for the First Minister in 
constituting the tribunal to investigate the fitness for office of the judiciary appropriately reflects 
his statutory role in the appointment process for the judiciary.  In any event, the First Minister’s 
role regarding the removal of judges is set in terms of the Scotland Act 1998 and it would be 
outwith the competence of this Bill to make any changes to that. 

102. The Scottish Government are content that, while the new arrangements will be different 
from those contained in section 12 of the 1971 Act they will not undermine the guarantee of 
judicial independence.  What is important is ensuring that removal can only follow a finding of 
unfitness on the grounds of inability, neglect of duty or misbehaviour; that the process is free 
from Government influence, and follows the basic principles of natural justice, respecting the 
rights of the individual members of the judiciary.  The Scottish Government believe the new 
procedures respects all these considerations.  

PART 3: THE COURTS 

THE COURT OF SESSION AND THE LAND VALUATIONS APPEAL COURT 

Policy objectives 

103. The Court of Session Act 1988 provides that her Majesty may, by Order in Council 
increase the number of judges of the Court of Session and that the Scottish Ministers may by 
order alter the number of judges in the Inner and Outer House.  In line with the overall policy 
objective of transferring responsibilities to the Lord President from the Scottish Government 
where it is appropriate to do so, the Bill requires the Scottish Ministers to consult the Lord 
President before a draft of an order is laid before the Parliament in both cases. 

104. The Bill also provides for the quorum of the Inner House of the Court of Session and the 
Lands Valuations Appeal Court to be modified by acts of sederunt. 
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105. Currently the Court of Session Act 1988 sets out at section 2(4) that the quorum for a 
Division of the Inner House shall be 3 judges.  In law this means that procedural matters, 
including the question of the competency of an appellate cause, require to be dealt with by a 
bench of 3 or more judges.  This is not always necessary. 

106. The Bill therefore provides the Court with the flexibility to fix an appropriate quorum 
either in relation to the general business of the Inner House or in relation to specific classes of 
circumstances or cases where a different quorum is appropriate.  The power by act of sederunt 
may therefore be exercised differently for different circumstances or classes of circumstances 
and for different classes of cases. 

107. The same change is being made in relation to the Lands Valuation Appeal Court.  There 
is a similar provision in the Valuation of Lands (Scotland) Amendment Act 1879 in respect of a 
quorum of 3 judges.  As Lands Valuation Appeal Court business is also managed in practice by 
the Court of Session together with the business of the Inner House, it is sensible to make similar 
provision here.   

Consultation and alternative approaches 

108. There was no formal consultation on these provisions, rather they developed in 
consultation with the judiciary in the context of the wider reforms.  Consideration was given to 
alternative means by which this policy aim could be achieved, for example: - repealing section 
2(4) (and the equivalent provision in the Valuation of Lands (Scotland) Amendment Act 1879); 
substituting ‘one’ for ‘three’; and even the use of an order making power conferred upon the 
Scottish Ministers.  However, the issue purely relates to the administration of the business of the 
Court and is therefore more appropriately a matter for the Court of Session (rather than 
Ministers).  It was therefore concluded that an Act of Sederunt was the most suitable means of 
achieving this. 

SHERIFF COURTS AND JUSTICE OF THE PEACE COURTS 

Sheriff courts 

Policy objectives 

109. Sheriffs Principal will continue to have responsibility for the efficient disposal of 
business within their respective sheriffdoms.  This responsibility and the supporting power which 
enables Sheriffs Principal to give directions of an administrative character (i.e. not in respect of a 
judgment) to sheriffs and officers and staff of the Scottish Court Service is strengthened by the 
fact that the Lord President may not delegate his responsibilities in respect of Sheriff Courts and 
JP courts. 

110. Sheriffs Principal continue to have powers and duties in respect of all aspects of sheriffs 
duties and leave of absence – whether that leave be annual leave or otherwise.  Where a sheriffs 
leave of absence for a period over 7 weeks previously required the agreement of the Scottish 
Ministers, this now requires the agreement of the Lord President. 
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111. These provisions recognise the key role that sheriffs principal play in their sheriffdoms 
and ensures that they have all of the necessary powers to carry out their responsibilities.  
However, in further support of Lord President’s role as head of the Scottish judiciary the role 
that the Scottish Ministers currently have in respect of the organisation of sheriff courts will 
transfer to the Lord President. 

The courts 

112. Under existing legislation, the responsibility for determining the boundaries of 
sheriffdoms, sheriff court districts, where sheriff courts should be held, or cease to be held, and 
the deployment of sheriffs rests with Scottish Ministers.  These arrangements are inconsistent 
with the reforms being introduced by the Bill.  Under these reforms responsibility for the 
arrangements for the disposal of business and deployment of the judiciary are to pass to the Lord 
President.  The Lord President is also to become chair of the Scottish Court Service, the body 
corporate with responsibility, amongst other things, for the provision of property and services in 
support of the Scottish Courts.  The Bill accordingly makes provision for the Lord President as 
head of the Scottish judiciary to take over the responsibilities currently held by the Scottish 
Ministers.  While it will be for the Lord President at his own hand to determine sheriffdom 
boundaries, being principally an arrangement for the organisation of the judiciary, in exercising 
the powers concerning court districts and the places where courts are to be held, the Lord 
President will act on the recommendation of the Scottish Court Service, these being aspects of 
the provision of court services.  In carrying out this function, the Scottish Court Service will be 
required, to take into account the needs of the members of the public and others involved in court 
proceedings and to co-operate and co-ordinate activity with other organisations involved in the 
administration of justice in Scotland.  

113. The Lord President would exercise these powers by making subordinate legislation.  
There are precedents for the Lord President’s presenting legislation and whilst this is an unusual 
approach, the Scottish Government considers it reflects the constitutional position, recognising 
both judicial independence and the need to ensure that the Scottish Parliament is afforded an 
opportunity to scrutinise what is being done.   

114. The Lord President could not be required to give evidence to Parliament about any order 
made by him (section 23(7) of the Scotland Act 1998 prevents compelling a judge to appear).  
However, it is anticipated that the Lord President would recognise the importance of 
participating in the process if invited to do so.  In any event, the Parliament would be able to call 
on senior officials of the SCS to give evidence about the order.  

Deployment of sheriffs 

115. The appointment of sheriffs principal and sheriffs will be made in accordance with 
section 95 of the Scotland Act 1998.  But thereafter the various powers of deployment of sheriffs 
currently held by the Scottish Ministers will pass to the Lord President thus reducing the 
involvement of the Scottish Government and transferring the responsibility for what might be 
termed operational and career deployments to the Lord President. 

116. The role that the Scottish Ministers currently have in respect of: authorising sheriffs 
principal to perform duties of other sheriffs principal in addition to their own either due to a 
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vacancy or where a sheriff principal is unable to perform or rules that he is precluded from 
performing all or some of his duties; and authorising a sheriff to perform duties in addition to or 
in place of his own duties will also transfer to the Lord President.   

117. It will be for the Lord President to take the initiative in relation to the appointment and 
recall of temporary sheriffs principal, and provision has therefore been made that in these 
circumstances the Scottish Ministers must issue a direction when asked by the Lord President to 
do so. 

Justice of the peace courts 

Policy objectives 

118. Section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 provides the 
Scottish Ministers with a power to establish Justice of the Peace courts (“JP courts”) by order, 
with reference to particular sheriff court districts.  Before making an order establishing JP courts, 
the Scottish Ministers must consult the sheriff principal for the relevant sheriffdom.  Section 63 
of that Act provides that the Scottish Ministers may make amendment to provide that a JP court 
(where not constituted by a stipendiary magistrate) is to be constituted by one JP only.  The Bill 
transfers these responsibilities to the Lord President reflecting the Lord President’s new 
responsibility for securing the efficient disposal of business in all of the Scottish courts. 

119. Section 61 of the 2007 Act places the responsibility for the efficient administration of JP 
courts in the sheriffdom on the sheriff principal.  In exercising this responsibility, the sheriff 
principal may issue administrative directions to those involved in the administration of JP courts 
(other than the Scottish Ministers).  The Scottish Ministers may also issue administrative 
directions for the purpose of ensuring the efficient administration of JP courts, subject to prior 
consultation with the sheriff principal.  The Bill replaces section 61 giving sheriffs principal the 
power to give administrative directions to any justice of the peace, including part-time justices of 
the peace, within their sheriffdom and also the staff of the SCS within their sheriffdom.  These 
new provisions also recognise the over arching role of the Lord President in respect of the 
efficient disposal of business across all courts in Scotland and makes the duties and 
responsibilities of sheriffs principal subject to that role and to the direction giving power of the 
Lord President.  

Consultation and alternative approaches 

120. It would have been possible to retain the status quo, however, this would be at odds with 
an overall policy intention of transferring to the Lord President responsibilities for the judiciary 
that presently rest inappropriately with the Scottish Government. 

121. Whilst not all of these changes formed part of the proposals contained in the formal 
consultation, they have evolved as a logical consequence of giving effect to judicial 
independence and the new responsibilities being given to the Lord President.  They have been 
the subject of consultation with the Lord President.   
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GOVERNANCE OF THE SCOTTISH COURT SERVICE  

Policy objectives 

122. The Scottish Court Service (SCS) was established administratively in 1995 as an 
Executive Agency of the Scottish Office. It is responsible for the administration of the Court of 
Session, the High Court of Justiciary, the sheriff courts and, when the Criminal Proceedings etc. 
(Reform) (Scotland) Act 2007 is implemented, the justice of the peace courts.  Its main functions 
are: 

 providing properly trained and experienced court staff and ensuring their effective 
management; 

 providing support services to the judiciary; 

 providing and maintaining appropriate court buildings and accommodation; 

 providing information on the court system to the public; and providing facilities for 
users of the courts. 

123. In 2006 the SCS changed its corporate structure to establish a new Strategic Board with 
four non-executive directors, two of whom are members of the judiciary.  The main 
responsibility of this new Board is to advise the Chief Executive on high-level strategic direction 
based on analysis of key change drivers including policy direction, public confidence and 
priorities for the wider justice system.  The Strategic Board is chaired by the Chief Executive, 
who remains accountable for all aspects of SCS performance.  An internal Executive Board of 
SCS’s senior managers continues to take responsibility for running all aspects of the agency’s 
business. 

124. The Bill changes the status of the SCS to that of a body corporate which will be part of 
the Scottish Administration but independent of the Scottish Government.  The SCS will no 
longer come under the direct authority of the Scottish Ministers but will operate within a set of 
priorities agreed with them.  Its non-judicial members will be accountable to Parliament for the 
efficient use of public resources.  The cost of running the SCS will be covered by a separate vote 
in the annual Budget Act.  There is a requirement for a section 104 order under the Scotland Act 
1998 to facilitate the establishment of the Scottish Court Service as an office within the Scottish 
Administration whose staff remains as civil servants.  The section 104 order is required to enable 
the SCS to employ civil servants directly rather than, as is the case with the Agency, on behalf of 
Ministers.  It is considered appropriate that the SCS functions, which are a key duty of the state 
in running the courts, should be carried out by civil servants.  This is the matter of principle.  The 
issue of potentially establishing a separate pension fund arrangement is an example of costs 
associated with changing the status of existing staff.  The maintenance of civil service status is a 
crucial part of the reforms.  Apart from issues of principle this will avoid the cost and 
controversy associated with moving staff to non-civil service contracts.    

125. The functions of running the court service will be transferred from the Scottish Ministers 
to the SCS which will be chaired by the Lord President and have a judicial majority.  Members 
of the SCS other than the Lord Justice Clerk and the Chief Executive, will be appointed by the 
Lord President.  The SCS will determine policy in relation to the Scottish Court Service and 
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oversee implementation of that policy.  The SCS will appoint a Chief Executive and staff of the 
Scottish Court Service who would be civil servants. 

126. In carrying out their functions the SCS will be under a duty to support effective co-
ordination and co-operation with the other agencies involved in the justice system. 

127. It is not proposed that there should be any change to the current arrangements whereby 
the level of court fees is set by the Scottish Ministers.  SCS would continue to have a role in 
providing advice on this issue. 

128. It is proposed that the membership of the SCS will be as follows: 

The Lord President; 

The Lord Justice Clerk; 

A judge of the Court of Session; 

A sheriff principal; 

Two sheriffs; 

A justice of the peace; 

A practising member of the Faculty of Advocates; 

A practising solicitor; 

3 lay members with relevant knowledge and experience in commerce, finance or 
administration or who appear otherwise to have skills and experience which would 
contribute effectively to the work of the Scottish Court Service; and 

The Chief Executive of the Scottish Court Service. 

129. Provision is made for the length of appointments, removal from office, resignation etc.  
Arrangements for the appointment or nomination of members will be provided for in regulations 
to give a degree of flexibility as to the actual process involved.  Appointments will be made by 
the Lord President.   

130. Whilst the membership of the SCS will be on the face of primary legislation provision 
will be made to amend it by order made by affirmative resolution procedure to enable future 
flexibility.  A limitation of this order making power will be that the judiciary must maintain a 
majority. 

131. The SCS will operate within a set of priorities set out in a corporate plan agreed with the  
Scottish Ministers, and will be required to have regard to guidance given to it by the Scottish 
Ministers.  It will operate within the resources voted to it by the Parliament, on the basis of the 
annual Budget Bill presented by the Scottish Ministers to the Parliament.  The Chief Executive 
would be appointed Accountable Officer by the Permanent Secretary as provided for by the 
Public Finance and Accountability (Scotland) Act 2000 and the Chief Executive would be 
accountable to the Permanent Secretary and to the Scottish Parliament for the SCS’s use of 
resources.  The SCS will be required to report annually to the Parliament on its performance and 
use of resources.   
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132. It is not proposed to have a Ministerial power of direction but rather to have a provision 
that in the event of a serious failure by the SCS to carry out its functions the Scottish Ministers 
may by order made by statutory instrument provide for those functions to be carried out instead 
by them.  This power is intended for use in extreme circumstances where the administration of 
justice is put in danger by the SCS’s failure to manage its business.  It avoids the potentially 
unsatisfactory situation of Ministers giving direction to the SCS which it may not have the 
capacity to carry out.  As such an order would be a response to an immediate and serious 
problem the Bill provides for the statutory instrument to be laid before the Scottish Parliament 
after being made and that, unless earlier revoked, to be approved by resolution of the Parliament 
within 40 days. 

133. The Bill makes provision for all those staff employed by the Scottish Ministers for the 
SCS as an Executive Agency, with the exception of the Chief Executive, to transfer to the new 
body corporate on the date the section comes into force.  The bill provides that the transfer of 
property and liabilities may be made to the SCS by means of an order made by statutory 
instrument.   

Consultation and alternative approaches  

134. The responses to the consultation on Strengthening Judicial Independence in a Modern 
Scotland demonstrated that it would be difficult to put the Lord President in the position of 
having an overall responsibility for the efficient disposal of business in all courts without giving 
him authority over the administrative support for those courts.  The second consultation, 
Proposals for a Judiciary (Scotland) Bill gave an outline of proposals for governance of the 
Scottish Court Service but said that discussion on the detail was continuing.  These discussions 
have taken place with 4 members of the judiciary on behalf of the Lord President who agreed the 
proposals in principle.   

135. The creation of the Scottish Court Service as a new statutory entity within the Crown was 
clearly the appropriate way forward if the SCS was to be governed by a judicially-chaired 
corporate body.  The SCS, in administering the courts, performs a core function of the state and 
is appropriately a Crown entity.  If the Lord President is to have overall responsibility for the 
disposal of business in the courts it is appropriate that he should be in a position of leadership in 
relation to the administration of the courts.  The transfer of responsibility for courts 
administration from the Scottish Ministers to a judicially-chaired SCS requires the creation of a 
new statutory entity separate from the Scottish Ministers so that the duty is clearly removed from 
the Scottish Ministers and so that an entity with the necessary powers and duties is created under 
the Lord President’s chairmanship.  A non-statutory route would not have achieved the necessary 
clarity over transfer of powers and duties, and a non-statutory route would have perpetuated the 
confused situation where the Scottish Ministers have a nominal responsibility for administration 
of the courts but effectively cannot discharge this without the agreement of the judiciary. 

136. Meetings have also been held with the Crown Office and Procurator Fiscal Service, the 
Sheriffs’ Association, Sheriffs Principal, the Faculty of Advocates and the Law Society.  There 
does not seem to be any significant opposition to the principle of the proposals although some 
reservations have been expressed about the membership of the Board and the predominance of 
judicial members.   
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137. The establishment of a statutory body with a judicially led Board is a necessary support to 
the Lord President taking on responsibility for the efficient conduct of business across the courts.  
Similarly an efficient and effective judiciary is vital for the smooth running of the courts.  These 
proposals aim to achieve the establishment of a new body which will enable the judiciary and the 
courts to operate as efficiently and effectively as possible. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

138. The provisions of the Bill do not discriminate on the basis of gender, race, marital status, 
religion, disability, age or sexual orientation. In arriving at this assessment of the impact on 
equal opportunities by the Judiciary and Courts (Scotland) Bill we have responded to the six 
equalities questions as endorsed by the Equal Opportunities Commission, the Commission for 
Racial Equality and the Disability Rights Commission in 1999 and used by both the Equal 
Opportunities Commission and the Scottish Government. 

What is the policy for?  Who is the policy for?  What are the desired and anticipated outcomes? 

139. The policies contained in the Bill are intended to modernise the operational framework 
for the Judiciary, consolidating and strengthening the independent status of the judiciary, and 
putting in place a unified judiciary with the Lord President as head of the Scottish judiciary 
responsible for the governance of the Scottish Court Service.  These reforms will result in 
improved public confidence in the judiciary and courts and more effective arrangements for 
managing the business across courts and will therefore benefit the people of Scotland. 

Do we have full information and analyses about the impact of the policy upon all equalities 
groups?  If not, why not? 

140. Careful consideration has been given to the effect of the Bill in relation to any potential 
impact on different equality groups.  The policies to be implemented through the Bill will impact 
across the Scottish judiciary and courts and there is no intention that the Bill’s provisions will 
have a discriminatory impact on equality groups.    

141. The provisions contained in the Bill which relate to the appointment process for the 
Scottish judiciary are intended to ensure that appointments are made on merit and that the 
process is transparent and independent.  The Bill contains a specific provision relating to the 
encouragement of diversity.  This duty placed on the Judicial Appointments Board for Scotland 
is intended to encourage a wider range of applicants so as to ensure the widest possible choice of 
candidates for selection and promote diversity through fair and open processes for selection to 
judicial office that are based solely on merit. 

Has the full range of options and their differential impacts on all equality groups been 
presented? 

142. The policies contained in the Bill have been the subject of full and comprehensive 
consultations with a wide range of stakeholders.  A wide range of equalities groups as well as 
groups representative of equality interests (such as the Commission for Racial Equality, Scottish 
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Disability Equality Forum, Age Concern Scotland and the Scottish Council for Voluntary 
Organisations) were included in the consultation process. 

What are the outcomes and consequences of the proposals?  Have the indirect, as well as the 
direct, effects of the proposals been taken into account? 

143. The outcomes have been stated at paragraph 139 above.  Both the direct and indirect 
effects of the proposals have been taken into account.  The provisions of this Bill will improve 
the justice system by modernising the arrangements for the judiciary, strengthening their role 
though greater authority over the Scottish Court Service.  The Bill will also place the Judicial 
Appointments Board for Scotland on a statutory footing. 

How have the policy makers demonstrated that they have mainstreamed equality? 

144. We have carried out extensive consultation on the policy provisions in the Bill and in 
developing the policy we have been mindful of ensuring that the provisions do not create 
differences and are non-discriminatory.  We have received no responses to the consultations 
suggesting that the Bill provisions will impact negatively upon equality interests. 

How will the policy be monitored and evaluated? How will improved awareness of equality 
implications be demonstrated? 

145. The impact of the diversity clause in relation to judicial appointments will be monitored 
in line with the current monitoring the Judicial Appointments Board undertakes in relation to the 
gender, ethnicity, and disability of applicants. 

Human rights 

146. It is considered that the provisions of the Bill are compatible with the European 
Convention on Human Rights (ECHR).  The guarantee of continued judicial independence, the 
placing of the Judicial Appointments Board on a statutory footing and the establishment of the 
Scottish Court Service as a non-Ministerial Department in particular further contribute to the 
overall independence (both perceived and actual) of the judiciary.  Article 6 (right to a fair trial) 
of the ECHR states that “everyone is entitled to a fair and public hearing within a reasonable 
time by an independent and impartial tribunal established by law”.  The provisions in the Bill re-
inforce this right.    

Island communities 

147. The Bill has no differential effect on island communities.  The Scottish Court Service will 
have due regard to the particular needs of island communities. 

Impact on local government 

148. The Bill has no impact on local government.  
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Impact on sustainable development 

149. The Bill has no impact on sustainable development.  The Scottish Court Service will have 
due regard to sustainable development in carrying out their functions – for example through 
energy efficiency in operating courts and sustainable travel plans etc. 
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JUDICIARY AND COURTS (SCOTLAND) BILL 

——————————

DELEGATED POWERS MEMORANDUM  

PURPOSE 

1. This Memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders.  Its purpose is to assist consideration by the 
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Standing Orders, of 
provisions in the Judiciary and Courts (Scotland) Bill conferring powers to make subordinate 
legislation.  It describes the purpose of each such provision and explains why the matter is to be 
left to subordinate legislation.  This Memorandum should be read in conjunction with the 
Explanatory Notes and Policy Memorandum for the Bill. 

2. This memorandum sets out: 

the person upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised; 

why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; and 

the parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject, if any.

INTERPRETATION

3. In this Memorandum: 

‘the Parliament’ means the Scottish Parliament; 

“JAB” means the Judicial Appointments Board for Scotland; 

‘‘JP court’ means Justice of the Peace court; 

‘the SCS’ means the Scottish Court Service; 

‘the Bill’ means the Judiciary and Courts (Scotland) Bill; 

‘the 1971 Act’ means the Sheriff Courts (Scotland) Act 1971(c.58); 

‘the 1988 Act’ means the Court of Session Act 1988 (c.36); and 

‘the 2007 Act’ means the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 
(asp 6). 

SP Bill 6–DPM 1 Session 3 (2008) 
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OUTLINE OF BILL PROVISIONS 

4. The overall aim of the Bill is to strengthen the independence of the judiciary.  The Bill 
makes substantive provision in relation to 4 main policy areas (judicial independence, the 
judiciary including the provision of a statutory basis for JAB, the courts and new arrangements 
for the governance of the SCS).  The Bill is in 5 parts.   

5. Part 1 provides a statutory guarantee of continued judicial independence in Scotland. 

6. Part 2 provides for the Lord President to be the head of the Scottish judiciary; sets out 
procedures in relation to the vacancy, incapacity and suspension of the senior judiciary; places 
JAB on a statutory footing; sets out the criteria for appointment of the Lord President and the 
Lord Justice Clerk; sets out the eligibility criteria for appointment as a judge of the Court of 
Session and arrangements for engaging retired and temporary judicial office holders; and makes 
provision for a scheme for judicial conduct and for the removal of judges and sheriffs. 

7. Part 3 provides for matters relating to judiciary of the Court of Session, sheriff courts 
and JP courts.  It also makes arrangements for quorums of a Division of the Inner House and the 
Lands Valuation Appeal Court as well as provision for the Lord President to be consulted on the 
maximum number of judges in the Court of Session.  

8. Part 4 sets out the new governance arrangements for the SCS establishing it as a body 
corporate and detailing its functions, membership, powers and responsibilities. 

9. Part 5 makes general provision in respect of orders and regulations. 

10. Further information about the Bill’s provisions are contained in the Explanatory Notes 
and Financial Memorandum published separately as [SP Bill 6 – EN] and in the Policy 
Memorandum published separately as [SP Bill 6 – PM]. 

APPROACH TO USE OF DELEGATED POWERS - OUTLINE  

11. The Bill confers powers on the Scottish Ministers, the Lord President and the Court of 
Session to make orders, regulations and acts of sederunt.  All of these powers are new with the 
exception of those in sections 38 (inserted section 12E), 40, 47, 48 and 54 of the Bill which 
modify existing delegated powers.

12. In deciding whether provisions should be specified on the face of the Bill or left to 
subordinate legislation, the Scottish Government has considered the importance of each matter 
against the need to: 

strike the right balance between the importance of the issue and providing flexibility 
to respond to changing circumstances quickly; 

make proper use of valuable Parliamentary time; and  

allow detailed administrative arrangements to be kept up to date with the basic 
structures and principles set out in the primary legislation. 

 2

128



This document relates to the Judiciary and Courts (Scotland) Bill (SP Bill 6) as introduced in the 
Scottish Parliament on 30 January 2008 

13. A balance must be struck between the different levels of scrutiny involved in the negative 
and affirmative resolution procedures.  In the Bill the balance reflects the view of the Scottish 
Government on the importance of the matter delegated by Parliament. 

GENERAL SUBORDINATE LEGISLATION PROVISION 

14. Section 67 contains the general subordinate legislation provisions.  These apply only to 
the powers conferred directly by the Bill on the Scottish Ministers and the Lord President.  
Subsection (3) provides that all of these powers are subject to negative resolution procedure with 
the  exception of the following:- 

orders made under section 66(2) (the Scottish Ministers’ default power in relation to 
the SCS) attract the special procedure in subsection (5); 

commencement orders made under section 72(1) are not subject to Parliamentary 
procedure;

orders modifying the membership of the SCS under paragraph 2(4) of schedule 3 are 
subject to affirmative procedure; and 

orders making ancillary provision under section 70 which amend primary legislation 
are subject to affirmative procedure. 

15. The provisions containing delegated powers are listed below with a short explanation of 
what each power allows, why the power has been taken in the Bill and why the selected form of 
Parliamentary procedure has been considered appropriate.

SUBORDINATE LEGISLATIVE POWERS - DETAIL 

Section 2(5)(h) - Power to prescribe additional courts which may be designated as Scottish 
courts for the purpose of the functions of the Lord President as head of the Scottish 
judiciary

Power conferred on:  The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision

16. Section 2 establishes the Lord President as the head of the Scottish judiciary and in that 
capacity places a number of responsibilities on that office.  These include: making arrangements 
to secure the efficient disposal of business in the courts;  representing the view of the judiciary of 
any court established under the law of Scotland to the Scottish Parliament and to the Scottish 
Ministers; for laying before Parliament written representations on matters of importance to the 
Scottish judiciary or the administration of justice in Scotland; for making and maintaining 
appropriate arrangements for the welfare, training and guidance of judicial office holders and to 
make and maintain arrangements so that the conduct of judicial office holders may be 
investigated and determined and those determinations reviewed. 
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17. Subsection (5) sets out the courts in Scotland for which the Lord President has 
responsibility.  Subsection (5)(h) provides the Scottish Ministers with a power to add other 
courts to the Lord President’s remit.  Any court added to the Lord President’s remit would also 
be added to the remit of the SCS by virtue of subsection 56(3) which defines the Scottish courts 
for which the SCS must make provision for as those courts listed in this subsection. 

Reason for taking this power 

18. Over time it may be appropriate for existing courts such as the Scottish Land Court or the 
Court of the Lord Lyon to come within the Lord President’s remit as head of the Scottish 
judiciary.  This power enables such courts to be added.

Choice of procedure 

19. The negative resolution procedure is considered appropriate to add to the remit of the 
Lord President as head of the Scottish judiciary and the SCS as these are operational and 
administrative matters respectively.   

Section 10(1)(g) – power to add judicial offices to remit of the Judicial Appointments Board 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision

20. Section 9 establishes the JAB on a statutory basis and provides it with the functions of 
recommending to the First Minister or the Scottish Ministers as appropriate, individuals for 
appointment to judicial offices within the remit of JAB and to provide advice in connection with 
such recommendations.  The judicial offices within JAB’s remit are listed at section 10.  JAB’s 
remit does not extend to the offices of Lord President and the Lord Justice Clerk for which 
separate provision is made at sections 18 and 19. 

21. At section 10(1)(g) the Scottish Ministers are provided with a power to add, by order, 
other judicial offices to JAB’s remit.  This power is limited to the extent the only judicial offices 
to which either the First Minister or the Scottish Ministers are able to make appointments to or 
nominate or recommend individuals for appointments to, may be added. Whilst judicial offices 
may be added, none of those listed in section 10(1)(a) to (f) may be taken away.  Section 10(3) 
clarifies that for the purposes of this power “judicial office” means a judge of any court, a 
tribunal or any other appointment of a judicial nature. 

Reason for taking this power 

22. The JAB has operated effectively since 2002 and is now to be placed on a statutory 
footing.  As JAB continues to establish itself and develop, over time it may be appropriate to add 
other judicial offices to its remit.  It is envisaged that the power may be used to extend JAB’s 
functions to include judicial offices not currently within its remit, or to include new judicial 
offices that may be created in the future.  A power for the Scottish Ministers to do this by order 
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would enable judicial offices to be added to JAB’s remit without the delay and expense of 
bringing forward primary legislation to amend section 10.  

Choice of procedure 

23. The order making power has limited scope.  Judicial offices may be added to JAB’s 
remit, but none of those currently in the Bill may be taken away, and the power applies only to 
those offices to which either the First Minister or the Scottish Ministers is or are the appointing 
authority.  Orders would be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  Negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, the necessary flexibility to enable the Board to develop and change 
over time, and, on the other hand, the need for parliamentary scrutiny of a provision of this 
nature.

Section 26(1) – power to make rules about the investigation, determination and review of 
matters concerning judicial conduct 

Power conferred on:  The Lord President  
Power exercisable by: Rules made by the Lord President 
Parliamentary procedure: None 

Provision

24. Section 2 gives the Lord President, in his capacity as head of the Scottish judiciary, the 
function of making and maintaining arrangements for the investigation and determination of any 
matter concerning the conduct of judicial office holders. 

25. Section 26 sets out a framework of powers for a judicial conduct scheme giving the Lord 
President powers to make rules to determine the detail about how matters of conduct will be 
investigated and determined. 

26. Subsection (2) makes provision about what the rules may cover in particular.  For 
example under subsection (2)(a) they might make provision that where the complaint refers to a 
judicial decision, or where there is no supporting evidence or where the complaint is vexatious or 
trivial that no investigation need take place.  Under subsection (2)(f)  they might provide that a 
sheriff principal is to investigate a complaint against a sheriff and that a judge of the Court of 
Session is to investigate a complaint against a sheriff principal.  Subsection (3) provides that the 
Lord President may make different provision about different classes of judicial office holder 
which would cover the latter example.  This subsection also provides that the rules are to be 
published in such manner as the Lord President may determine. 

Reason for taking this power 

27. The Lord President as head of the Scottish judiciary will have the function of making and 
maintaining a scheme of conduct for judicial office holders.  How that scheme will operate by its 
nature will be detailed and procedural.  These would not be matters for inclusion in primary 
statute.  The Lord President’s power will enable him or her to set out the process of the scheme 
in rules which may be readily modified and updated to reflect best practice and changing 
circumstances. 
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Choice of procedure

28. No parliamentary procedure has been applied.  The responsibility for making and 
maintaining a scheme of conduct for judicial office holders will rest with the Lord President.  
These procedures will be subject to scrutiny by a Judicial Complaints Reviewer who will make 
written representation to the Lord President.  The rules will also be published.  These measures 
are considered to offer the appropriate level of public scrutiny.

Section 35(3) – power to make provision about the procedures relating to tribunals 
constituted under section 33 to consider fitness of judges; and section 38 – inserting section 
12C in the 1971 act giving power to make provision relating to tribunals constituted under 
the new section 12A of the 1971 act to consider fitness of sheriffs principal, sheriffs and 
part-time sheriffs  

Powers conferred on: The Court of Session  
Powers exercisable by: Act of sederunt 
Parliamentary procedure: None 

Provision

29. These provisions are considered together as they both introduce a power for the Court of 
Session to make provision by Act of Sederunt as to the procedure to be followed by and before 
tribunals constituted to consider the fitness for office of judges and sheriffs.  At present the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) Order 1999 
(S.I. 1999/1017) makes provision for tribunals to be convened to consider the fitness for office of 
judges and sections 11C and 12 of the 1971 Act make provision for the removal of sheriffs.  The 
former was made at the time of devolution as a transitional measure and is being replaced by the 
provisions in the Bill.  The latter are being replaced by section 38 which inserts new sections 
12A to 12F in the 1971 Act and brings the arrangements for sheriffs into line with those for 
judges.

Reason for taking these powers 

30. Any procedures relating to the removal of a judicial office holder must be framed in such 
a way as to ensure the independence of the judiciary is not compromised.  On that basis there 
may have been an advantage in conferring on the tribunal a discretion to determine the 
appropriate procedure to follow in the particular circumstances of each case.  On the other hand, 
on a matter of such importance as the removal of a judicial office holder, it is considered 
appropriate for the rules to be determined by the Court of Session, thus ensuring independence, 
and set out in an act of sederunt, thus ensuring transparency.  Additionally, providing the tribunal 
with statutory authority to invoke certain procedural mechanisms may assist with the efficient 
and effective conduct of its inquiry.   

Choice of procedure 

31. Rules made under this power are procedural and administrative.  Such detailed matters 
relating to court procedure are generally not considered appropriate to be included in primary 
legislation.  An act of sederunt made by the judges of the Court of Session is considered to offer 
sufficient safeguards.  Similar provision is made in section 5 of the 1988 Act for the Court of 
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Session to regulate its procedure by acts of sederunt and such acts do not attract Parliamentary 
procedure.

Section 38 - inserting section 12E in the 1971 Act giving power to remove a person from the 
office of sheriff principal, sheriff or part-time sheriff 

Power conferred on:  The First Minister 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision

32. Section 38 of the Bill inserts a new section 12E into the 1971 Act.  New section 12E 
provides that a sheriff principal, sheriff or part-time sheriff may be removed from office by the 
First Minister and that they may only be removed following an order made by statutory 
instrument in the Scottish Parliament. 

Reason for taking this power 

33. This is not a new power.  The existing section 12 of the 1971 Act already provides a 
power for the Scottish Ministers to remove sheriffs principal and sheriffs by virtue of an order 
made by statutory instrument subject to negative resolution procedure.  Section 11C of the 1971 
Act provides that part-time sheriffs may only be removed from office by order of the tribunal 
(constituted to consider fitness for office).  It is considered appropriate for the First Minister, 
rather than the Scottish Ministers, to exercise this power as sheriffs and sheriffs principal are 
appointed following a recommendation by him and to have the same arrangements for the 
removal of part-time sheriffs.   

Choice of procedure 

34. An order made under this section will be subject to negative resolution procedure.  As 
mentioned above this is the same as the existing power to remove sheriffs and sheriffs principal.  
The action to remove a person from shrieval office would only be taken at the end of a thorough 
process, namely the tribunal procedure in new sections 12A to 12D of the 1971 Act, and 
therefore the negative resolution procedure continues to be appropriate.  Section 12E(3)(b) 
reflects section 12(3) of the 1971 Act which provides that the order should not come into effect 
until 40 days after it is laid in the Parliament.  

Section 40 – Maximum number of judges of the Court of Session

35. This is not a new power but amends section 1 of the 1988 Act to provide for the Lord 
President to be consulted before a draft Order is laid before Parliament increasing the number of 
persons who may be appointed as judges of the Court.  The Order is ultimately made by Her 
Majesty in Council.  This new consultation requirement reflects the new functions and 
responsibilities placed on the Lord President by the Bill, in his capacity as head of the Scottish 
judiciary.
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Section 42 – power to regulate procedure etc, in the Court of Session by act of sederunt 
(new section 5(ba) of the Court of Session Act 1988) 

Power conferred on:  The Court of Session 
Power exercisable by  Act of sederunt 
Parliamentary procedure None 

Provision

36. Section 42 provides for certain procedural matters regarding Divisions of the Inner House 
to be provided by act of sederunt.  The matters to be dealt with in this way include the setting of 
a quorum, and in the case of extra Divisions, providing for which judge shall preside over the 
Division and sign its interlocutors.  It does so by repealing section 2(4) of the Court of Session 
Act 1988 (“the 1988 Act”) (which provides for the quorum to be three judges) and inserting a 
new act of sederunt making power regarding quorum in section 5(ba) of the 1988 Act.  

Reason for taking this power 

37. This is intended to provide the Court of Session with a flexible power to adjust the 
quorum of judges to fit the demands of courts business.  For example the quorum may be 
reduced to 1 judge to deal with procedural matters whilst the substance of a competent appeal 
may be dealt with by 3 or more judges. 

Choice of procedure 

38. The Court of Session has various powers to regulate its own procedure by act of sederunt 
under section 5.  Since the setting of a quorum and the naming of a presiding judge are clearly 
procedural matters, it is appropriate that they be determined by the court by act of sederunt.  To 
preserve the courts from political interference, in accordance with the principle of the separation 
of powers, acts of sederunt are not subject to parliamentary scrutiny.  

Section 43 – power to set the quorum for the Lands Valuation Appeal Court by act of 
sederunt (new section 7A of the Valuation of Lands (Scotland) Amendment Act 1879) 

Power conferred on:  The Court of Session 
Power exercisable by: Act of sederunt 
Parliamentary procedure None 

Provision

39. Section 43 is a similar power to set the quorum of the Lands Valuation Appeal Court for 
by act of sederunt, inserted at section 7A of the Valuation of Lands (Scotland) Amendment Act 
1879.

Reason for taking this power 

40. This is intended to operate in the same way and provide the same flexibility as section 42 
will in relation to the quorum of a Division of the Inner House of the Court of Session. 
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Choice of procedure 

41. As with section 42, the setting of a court’s quorum is clearly a procedural matter, and it is 
appropriate that the Court of Session makes provision for this independently of the Parliament 
and the Government. 

Sections 47 and 48 –power to alter the boundaries of sheriffdoms and sheriff court districts 
and places where sheriff courts are to be held 

Power conferred on:  The Lord President  
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Negative resolution 

Provisions

42. These provisions are considered together as they both transfer order making powers from 
the Scottish Ministers to the Lord President and the powers themselves are interlinked.   

43.  The Scottish Ministers have power by order under section 2 of the 1971 Act to alter the 
boundaries of sheriffdoms, form new sheriffdoms and provide for the abolition of sheriffdoms.  
They also have power by order under section 3 of that Act to decide the arrangement of sheriff 
court districts and where sheriff courts are to be held.

44. These sections transfer those powers to the Lord President and provide for a role for the 
SCS in that process.  Section 47 amends section 2 to transfer this order making power to the 
Lord President and subsection (4) in particular inserts: a new subsection (2A) which makes the 
exercise of the power subject to the consent of the SCS if as a consequence, any office requires 
to be abolished and a new subsection (2B) which provides that orders which involve 
consequential alterations to the sheriff court districts boundaries, a requirement to open new 
sheriff court or the closure of an existing sheriff court may only be made on the recommendation 
of the SCS.  Section 48 also amends section 3 to transfer this order making power to the Lord 
President and subsection (3) in particular inserts a new subsection (2A) in requiring any order 
altering the arrangement of sheriff court districts and where sheriff courts are to be held to be 
initiated by the SCS. 

Reason for taking this power 

45. The role of the Lord President as head of the Scottish judiciary means that it is no longer 
appropriate for the Scottish Ministers to continue to have a role in the formation and structure of 
sheriffdoms in terms of section 2 of the 1971 Act.  These decisions relate to how sheriffs 
principal and sheriffs are deployed across Scotland and are a matter for the Lord President.  The 
new governance arrangements mean that the SCS will be responsible for the provision and 
resourcing of courts in Scotland and therefore it is appropriate for orders under section 2 which 
would involve provision of the kind that may be made under section 3(2) (i.e. the opening or 
closing of sheriff courts) only to be initiated on the recommendation of the SCS given the impact 
on its resources from any such change.  Where an order under section 2 is made which involves 
the abolition of an office subsection 47(4) (which inserts the new subsection (2A) in section 2) 
the consent of the SCS is required to the making of such an order.  This is because it will be for 
the SCS to pay compensation to any such person under section 2(3)(b) of the 1971 Act.
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46. Orders under section 3 again require to be initiated by recommendation of the SCS.  This 
is because any such orders will impact on their resources and the new governance arrangements 
mean that the SCS will be in charge of the estate and of the running of the courts in Scotland.

Choice of procedure 

47. These sections do not confer new powers. Previously orders under section 2 of the 1971 
Act were subject to negative resolution procedure and orders under section 3 were subject to no 
procedure.  It is considered appropriate to transfer these powers to the Lord President as head of 
the Scottish judiciary with the appropriate checks and balances described above and to make 
them both subject to negative resolution procedure.  The SCS itself could not make such orders.  
The Lord President as a relevant Scottish public authority for the purposes of article 4(1)(b) of 
the Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 
1999 (SI 1999/1096) can make such orders.  The difference in relation to instruments made by 
this public authority is that they are not to be subject to the approval of the Scottish Ministers.  It 
is considered inappropriate to require the approval of the Scottish Ministers to such orders as the 
control of the business is an essential part of the Lord President’s function of ensuring the 
efficient disposal of business in the courts.  The Lord President is being put in a constitutionally 
unique position as head of the Scottish judiciary by the measures in this Bill.  There are 
precedents for this type of instrument, namely orders made by the Court of Session under section 
40 of the Sheriff Courts (Scotland) Act 1907 and by the Lord President under section 12 of the 
Public Records (Scotland) Act 1937.  The disadvantage is that there would be no-one to speak to 
such an order in Parliament.  In addition the Lord President cannot be required to give evidence 
to Parliament in terms of section 23(7) of the Scotland Act.  However, it is anticipated that the 
Lord President may decide to attend in person or would send one of his officials if requested.  
Ultimately appropriate Parliamentary control remains as Parliament could pray against an order 
under sections 2 or 3 of the 1971 Act if they were not satisfied.

Section 54 – amending sections 59, 63 and 81 of the 2007 Act in relation to JP courts 

Power conferred on:  The Lord President 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Negative resolution 

48. This section amends the 2007 Act and transfers the following powers from the Scottish 
Ministers to the Lord President: the power to establish JP courts (section 59(2)) and the power to 
amend section 6 (2) of the Criminal Procedure (Scotland) Act 1995 so that it can provide that a 
JP court (where not constituted by a stipendiary magistrate) is to be constituted by one JP only 
(section 63(2)).  It also changes the procedure for the latter from affirmative to negative 
resolution.

Reason for taking power 

49. The reasoning is the same as that for the changes to arrangements for sheriff courts in 
sections 47 and 48 of the Bill as described above.  Namely these changes reflect the new 
governance arrangements for the SCS and the fact that the Scottish Ministers will no longer have 
any role in the provision of courts.
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Choice of procedure

50. Reference is made to the explanation for the choice of procedure under section 47 and 48 
described above.  The same considerations as to instruments made by the Lord President being 
not subject to approval of the Scottish Ministers apply.  Both orders will be subject to negative 
resolution procedure.  The procedure for orders under section 59(2) of the 2007 Act remains the 
same and the procedure for orders made under section 63(2) is changed from affirmative to 
negative.  This brings it into line with the procedure for changes to sheriff courts described 
above.  It is not considered appropriate to have a higher level of scrutiny for lower courts.  In 
addition it would not be possible for the Lord President to make an order subject to affirmative 
procedure as he would be unable to speak to it in Parliament.  

Section 58(1)(h) – power to require administrative support for other persons 

Power conferred on:  The Scottish Ministers  
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Negative resolution 

Provision

51. Section 58 gives the SCS the responsibility for providing property, services and staff 
required by the Lord President in respect of his duties as head of the Scottish judiciary; sheriffs 
principal in the carrying out of their administrative functions; the Public Guardian; and the Court 
of Session, Criminal Courts and the Sheriff Courts Rules Councils.  The section also provides 
that the Scottish Ministers may, following consultation with the Lord President, specify by order 
additional persons in respect of whom the SCS would have this responsibility. 

Reason for taking this power

52. An order made under this section would give Ministers flexibility to ensure that the SCS 
could respond to future changes in relation to the court system and provide property, services 
and staff to other persons which may be necessary, for example, following a review of existing 
court structures. 

Choice of procedure

53. Such an order will be subject to negative procedure.  This is considered appropriate as it 
is about an administrative matter.  It would be subject to consultation with the Lord President, 
since as head of the Scottish judiciary and chair of the SCS, the Lord President has a key interest 
in decisions about what courts or other entities should be within the remit of the SCS.   
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Section 62(8)(a) and (9)– power to specify the end date for the first planning period and 
power to specify subsequent periods 

Power conferred on:  The Scottish Ministers  
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision

54. Section 62(8)(a) provides that the first planning period ends on a date to be specified by 
the Scottish Ministers.  Subsection (8)(b) provides that each subsequent planning period shall be 
3 years.  Subsection (9) gives a power to the Scottish Ministers to alter that period. 

Reason for taking this power 

55. The power to specify the end date for the first plan will allow flexibility in respect of the 
period to be covered by the first plan to be produced by the SCS.  This would be useful, for 
example, to give the SCS the flexibility to adopt in substance the corporate plan which is already 
under development for the Scottish Court Service Executive Agency for 2008/09 to 2010/11 
should they so choose.  The power in subsection (9) to specify a different planning period than 3 
years will provide flexibility to enable changes to be made should it be necessary to ensure that 
the SCS planning framework is compatible with that operating within the Scottish 
Administration as a whole, for example, if best governance practice changes and a planning 
period different from 3 years becomes normal for public bodies. 

Choice of Procedure 

56. Negative resolution procedure is considered appropriate as it these matters are 
administrative in nature. 

Section 66(2) – power to carry out the functions of the SCS 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Affirmative procedure – order laid after being made  

Provision

57. Section 66 provides that in the event of a serious failure by the SCS to carry out its 
functions, such that there is a significant risk to the efficient and effective functioning of the 
Scottish courts, the Scottish Ministers may take over those functions.   

Reason for taking this power 

58. It is considered important that the Scottish Ministers have some type of emergency power 
to deal with a situation where for some reason the SCS is not performing its functions to such an 
extent as to pose a significant risk to the Scottish courts.
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Choice of procedure 

59. As this order would only be necessary in the most serious of situations where it could be 
anticipated that timing would be an important element of a suitable response to a perceived 
problem it is considered appropriate that it should be contained in a statutory instrument which 
would be laid in the Scottish Parliament after being made.  This would enable action to be taken 
immediately to address the problem.  The action which the Scottish Ministers could take under 
this section, however, is a fundamental variation to Parliament’s intention that the administration 
of the courts should be done by the SCS and a procedure which requires an affirmative 
resolution by the Parliament if the Scottish Minister’s actions is to be allowed to stand is 
appropriate.  Unless earlier revoked, the order would cease to have effect at the end of the period 
of 40 days if it is not by then approved by resolution of the Parliament.  Subsection (6) provides 
that the period of 40 days should not include any time during which the Parliament is dissolved 
or is in recess for more than 4 days.   

60. This would provide an appropriate and timely opportunity for Parliamentary decision 
while enabling Ministers to respond speedily to a significant problem with serious implications 
for the running of the Scottish courts. 

Section 70 – Ancillary provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Negative resolution or affirmative resolution if textually 

amending an Act

Provision

61. This section provides that the Scottish Ministers may by order make such supplementary, 
incidental or consequential provision as they consider appropriate for the purposes of, or in 
connection with, the Bill.  Subsection (2) provides that such an order make modify any 
enactment. 

Reason for taking power 

62. This provision is considered to be necessary to allow flexibility if further changes were 
found to be necessary as a result of the provisions in the Bill, some of which may not become 
apparent until after Bill is commenced.  The power whilst potentially wide is limited to the 
extent that it can only be used if the Scottish Ministers consider it appropriate for the purposes 
of, in consequence of, or giving full effect to, the provisions of the Bill. 

Choice of procedure 

63. Subsection (2) provides that any order made under this section will be subject to 
affirmative resolution procedure if it textually amends primary legislation.  Otherwise, it will be 
subject to negative resolution procedure.  It is considered that this provides the appropriate level 
of parliamentary scrutiny for the powers conferred.
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Section 71 – Transitional provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Negative resolution 

Provision

64. This section provides that the Scottish Ministers may make such transitional provisions as 
are necessary or expedient in connection with the coming into force of any provision of this Act.  
Subsection (2) provides that such an order may modify any enactment. 

Reason for taking power 

65. This provision is considered to be necessary to allow flexibility for the coming into force 
of the provisions of the Bill.  For example transitional arrangements may be needed in relation to 
the members of JAB and the Chief Executive of the SCS.   

Choice of procedure 

66. Although subsection (2) allows such an order to modify an enactment it is still considered 
appropriate for this to be subject to negative resolution procedure as these measures are only 
transitional in nature.  It would not be appropriate to textually amend legislation for temporary 
purposes.

Section 72 – Commencement

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure: None 

Provision

67. This section provides that the provisions of the Bill will come into force by order made 
by the Scottish Ministers. 

Reason for taking this power 

68. It is considered appropriate for the Bill to be commenced at such times as the Scottish 
Ministers think appropriate or expedient.  It is standard procedure for such commencement 
provisions to be dealt with by subordinate legislation. 

Choice of procedure

69. As is usual for commencement orders no provision is made for parliamentary scrutiny. 
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Schedule 1 – paragraph 3(4) – Judicial Appointments Board - membership 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision

70. Schedule 1 makes various provisions in relation to the JAB.  JAB will have twelve 
members, comprising 3 different categories of membership: judicial, legal and lay.  Whilst the 
Scottish Ministers are to appoint the legal and lay members it is for the Lord President to appoint 
the judicial members. 

71. Paragraph 3(4) provides the Scottish Ministers with an order-making power to modify 
either the judicial or legal membership categories.  This power could be used to alter the 
membership of the Board on a permanent or temporary basis.

72. A power to alter the lay membership category is not necessary because paragraph 4(1) 
provides that the number of lay members must to be the equivalent of the total number of judicial 
and legal members.  Therefore if an order under sub-paragraph 3(4) increased the judicial and 
legal membership categories by 1 each, lay membership would increase by 2 as a consequence of 
the provisions at sub-paragraph 4(1). 

73. The provision at sub-paragraph 3(4) limits the extent of the power as it prevents the 
Scottish Ministers from removing any of the judicial or legal membership categories listed at 
sub-paragraphs 3(1) and (2) unless they have been added by order.

Reason for taking this power 

74. The Scottish Ministers want to build in flexibility to alter the statutory number of 
members should the workload of the Board warrant this.  Situations may arise, for example, 
when the Board is asked to deal with a large number of appointments and the Scottish Ministers 
would not want the process to be hampered as a result of a limitation on membership.  The 
power would enable JAB to expand efficiently and effectively in response to changing 
circumstances. 

Choice of procedure 

75. This order-making power has very limited scope, in that judicial and legal members may 
be added to JAB, but the only members who may be taken away are those that have been added 
by order; the basic cadre of judicial and legal members set out in paragraph 3(1) and (2) cannot 
be disturbed.  An order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an 
appropriate balance between, on the one hand, speed and flexibility in responding to peaks of 
activity at JAB and, on the other hand, the need for parliamentary scrutiny of a provision of this 
nature.
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Schedule 3 – paragraph 2(5) – power to alter the membership of the SCS 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Affirmative resolution  

Provision

76. Paragraphs 2(2) and (3) of Schedule 3 list the judicial and non-judicial members of the 
SCS.  Paragraph 2(5) enables the Scottish Ministers to modify either or both the judicial and 
non-judicial membership by order with the consent of the Lord President.  Paragraph 1(5) 
restricts the effect of such an order to ensure that the total number of judicial members should 
always exceed the total number of non-judicial members which is a key principle in judicially–
led governance of the SCS. 

Reason for taking this power 

77. This power will allow for flexibility in the future to ensure that the membership of the 
SCS has the appropriate experience, knowledge and skills to manage the functions required of it.  
These functions may develop over time, for example to reflect changes within the wider justice 
system.  It will also ensure that the any changes to the structure of the judiciary can be 
adequately reflected in the definition of the professional groups from which members are drawn. 

Choice of procedure

78. The membership of the SCS is of fundamental importance to the effective management of 
the Scottish courts which is reflected in the fact that it is detailed within Schedule 3 of the Bill.  
It is considered that any amendment to the membership is a potentially significant change to the 
nature of the SCS and should receive the level of Parliamentary scrutiny associated with the 
affirmative resolution procedure. 

Schedule 3 – paragraph 3(2) – power to regulate the procedures for appointment of 
members of the SCS 

Power conferred on:  The Scottish Ministers  
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution 

Provision

79. Paragraph 2 provides for the Lord President to appoint members of the SCS other than 
the Chief Executive and the Lord Justice Clerk.  

80. Paragraph 2 also provides that appointments can only be made if the person has been 
nominated, or otherwise selected for appointment, in accordance with such procedure as the 
Scottish Ministers may prescribe by regulation.  Paragraph 2(3) provides that such regulations 
may prescribe different procedures for different categories of membership and enable persons to 
nominate or select persons suitable for appointment.   

 16

142



This document relates to the Judiciary and Courts (Scotland) Bill (SP Bill 6) as introduced in the 
Scottish Parliament on 30 January 2008 

81. Paragraph 2(4) requires the Scottish Ministers to consult the Lord President before 
making such regulations. 

Reason for taking this power 

82. Arrangements for the nomination of members will be provided for in regulations to give a 
degree of flexibility as to the actual process involved.  For example, the appointment of judicial 
and other professional members of the Republic of Ireland’s court service is done by election 
from the professionals concerned, and the Scottish Ministers might want to experiment with this 
procedure in Scotland.  Alternatively, the Scottish Ministers and the Lord President may prefer 
to proceed with appointment on the basis of open advertisement and competition.  There may be 
different means of selection for different categories of members.  The order making power 
provides flexibility to enable account to be taken of experience of the effectiveness of procedures 
over time and of any changes which take place in the structure of the judiciary etc. 

Choice of procedure

83. Regulations made under this section will be subject to negative resolution procedure.  As 
this will be predominantly a technical and administrative matter within the framework 
established by the Bill it is considered that this is appropriate.  It is appropriate for the Lord 
President to be consulted before regulations are made since it will be for the Lord President to  
make appointments to the SCS. 

Schedule 3 – paragraph 19(1) – power to transfer property and liabilities to the SCS 

Power conferred on:  The Scottish Ministers  
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Negative resolution  

Provision

84. Paragraph 19 of Schedule 3 provides that property of the Scottish Ministers held or used 
by them in connection with the purposes of the Scottish courts or the judiciary of those courts 
may be transferred by order to the SCS.  The corresponding liabilities may also be transferred. 

Reason for taking this power 

85. This order will be necessary to give the new SCS full control over and responsibility for 
property and liabilities which are currently held by the Executive Agency in the name of the 
Scottish Ministers.  Once the SCS becomes a separate entity within the Scottish Administration it 
would be inappropriate for the Scottish Ministers to retain control over its assets or retain 
responsibility for its liabilities.  The detailed, technical work to identify all the relevant property 
and liabilities will be ongoing with a view to an order being laid as soon as possible after the Bill 
receives Royal Assent. 

Choice of procedure

86. An order made under this section will be subject to negative resolution procedure.  This is 
considered appropriate for such an administrative matter within the framework established by the 
Bill.
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J/S3/08/R11

Justice Committee 

11th Report, 2008 (Session 3) 

Stage 1 Report on the Judiciary and Courts (Scotland) Bill 

The Committee reports to the Parliament as follows— 

INTRODUCTION

1. The Judiciary and Courts (Scotland) Bill was introduced on 30 January 2008 
by Kenny MacAskill, Cabinet Secretary for Justice.  The Parliament designated the 
Justice Committee as lead committee for this Bill.  Under Rule 9.6 of the 
Parliament’s standing orders, it is for the lead committee to report to the 
Parliament on the general principles of this Bill. 

2. The Justice Committee received a report from the Subordinate Legislation 
Committee and a letter from the Convener of the Finance Committee, following the 
Finance Committee’s consideration of the Bill’s Financial Memorandum.  These 
are attached as Annexes A and B to this report. 

3. All written evidence provided to the Justice Committee is available on the 
Committee’s webpage.1

BACKGROUND AND CONSULTATION 

4. The introduction of this Bill follows a programme of reviews and consultations 
initiated by the previous administration.

5. The three key publications in the development of the Bill’s policy have been 
Agency Review of the Scottish Court Service, a report by Douglas Osler published 
in January 2006;2 Strengthening Judicial Independence in a Modern Scotland – a 
consultation on the unification, appointment, removal and management of 
Scotland’s Judiciary, published by the then Scottish Executive in February 2006;3

and Proposals for a Judiciary (Scotland) Bill published by the then Scottish 
Executive in February 2007.4

                                           
1 http://www.scottish.parliament.uk/s3/committees/justice/index.htm 
2 www.scotcourts.gov.uk/library/Agency_Review.pdf
3 http://www.scotland.gov.uk/Publications/2006/06/13143517/0 
4 www.scotland.gov.uk/Resource/Doc/165568/0045075.pdf
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6. It is useful to set out briefly the main issues covered by the three documents 
referred to above, in order both to set the context more clearly for the legislation 
now under consideration and to reference these documents as appropriate when 
considering the evidence received by the Committee on the Bill we have before us 
now.

7. The Agency Review of the Scottish Court Service (the Osler Review) was 
commissioned by the Scottish Executive Justice Department to report to Scottish 
Ministers on whether each of the functions exercised by the Scottish Court Service 
(SCS) continued to be necessary.  The report of the Osler Review considered 
whether Executive Agency status of the SCS continued to be the most 
appropriate, efficient and effective means for the Justice Department to deliver 
those functions and whether that structure could meet the demands of its 
responsibilities in areas such as Departmental policy, future political, 
environmental, social, technological and legal factors, and meeting stakeholder 
needs.

8. The report acknowledged that the Summary Justice Reform Programme, an 
increasing volume of Scottish legislation and legislation made by the UK and 
European Parliaments, all potentially presented major areas of work and 
procedural changes for the SCS.

9. Amongst its many recommendations, the Osler Review recommended that 
the SCS should remain an Executive Agency, that links between the SCS and the 
judiciary should be improved, that the creation of a structured unified judiciary 
which could talk on behalf of its members to the SCS, the Justice Department, 
Ministers, the Scottish Parliament should be pursued, that the strategic and 
executive functions of the SCS Board should be separated and that further 
consideration of the relationship between, by then, a unified judiciary with its own 
management structure and the SCS, should be undertaken in three years time.

10. Strengthening Judicial Independence in a Modern Scotland – a consultation 
on the unification, appointment, removal and management of Scotland’s Judiciary,
published in February 2006, invited views on a range of proposals to strengthen 
the role of Scotland’s judiciary and reinforce the Government’s commitment to 
judicial independence thereby modernising and improving the court system.  There 
were five main areas in which change was proposed: the creation of a unified 
judiciary headed by the Lord President with responsibilities and powers concerning 
the disposal of business and the training, welfare, deployment and conduct of the 
judiciary; placing the Judicial Appointments Board on a statutory footing; 
arrangements for the removal of judges; the introduction of a scheme of discipline 
for the judiciary; arrangements for retired and temporary judicial office holders; and 
grounds of eligibility for appointment as a judge of the Court of Session.  
Governance of the SCS was not covered in this consultation. 

11. Sixty responses were received to this consultation and although there was 
support for many of the proposals, there were also clear differences of view.  
Responses from the Lord President and judges of the Court of Session in 
particular sought to move more quickly to review the arrangements for the SCS 
and to introduce judicial control over the strategy of the service than was 
envisaged in either the consultation paper or by the Osler Review.  Those in 
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support of this said that such a move would strengthen judicial independence by 
giving the judiciary control over the administrative support structure thus ensuring 
that the judiciary was able to fulfil the new responsibilities anticipated in the 
consultation paper.

12. After consideration, Proposals for a Judiciary (Scotland) Bill (the draft Bill) 
was published in February 2007.  The draft Bill took forward the earlier proposals 
and the desire of the Lord President to become more actively involved in the 
management of the Court Service by proposing a framework for facilitating 
participation by the judiciary in the development and operation of the court system.  
Twenty six responses were received to this further consultation of which more than 
half were from the judiciary and legal profession.  The publicly available responses 
can be found on the Scottish Government’s website.5

EVIDENCE RECEIVED BY THE COMMITTEE 

13. Following the Bill’s introduction in late January 2008, the Committee issued 
its call for evidence in February 2008.  Fifteen written submissions were received.  
The Committee took oral evidence as follows— 

11 March 2008

The Rt Hon Lord Hamilton (Lord President and Lord Justice General), the Hon 
Lord Hodge and Michael Anderson (Legal Adviser to the Lord President), 

The Rt Hon Lord Osborne, the Rt Hon Lord Reed, Sheriff Robert Dickson, 
President of the Sheriffs’ Association and Sheriff Michael Fletcher, Vice-President 
of the Sheriffs’ Association, 

Alan McCreadie, Deputy Director of Law Reform and George Way, member of the 
Council of the Law Society of Scotland,  Richard Keen QC, Dean, Bruce McKain, 
Director of Public Affairs and Carole Ferguson-Walker, Solicitor, Faculty of 
Advocates,

Sir Neil MacIntosh, Chairman of the Judicial Appointments Board for Scotland and 
Michael Scanlan, Board member.   

18 March 2008

Lord McCluskey, 

Eleanor Emberson, Chief Executive and Alan Sim, Director of Policy, Scottish 
Court Service, 

Ken Brown, Branch Secretary, Eddie Burrows, Branch Learning Representative, 
Brian Carroll, former Branch Chairman, Scottish Court Service Branch, Public and 
Commercial Services Union, 

                                           
5 http://www.scotland.gov.uk/Topics/Justice/Courts/Responses  [This link is no longer active]
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Susan Gallagher, Head of Policy and Research, Jim Andrews, Head of 
Community Justice, Frank Russell, Head of Quality and Audit, Victim Support 
Scotland.

25 March 2008

Professor Sir David Edward, KCMG, QC, Honorary Professor of Law, University of 
Edinburgh,

Kenny MacAskill, MSP, Cabinet Secretary for Justice, Moira Wilson, Bill Team 
Leader, Scottish Government, Alastair Sim, Director of Policy, Scottish Court 
Service.

GENERAL

14. The Explanatory Notes to the Bill state that legislative provisions are being 
made in four main areas: judicial independence; the judiciary including the Judicial 
Appointments Board; the courts; and new governance arrangements for the 
Scottish Court Service.  The Bill’s overarching objective is to modernise and 
improve the court system in Scotland through strengthening the role of the 
judiciary.

15. Although Stage 1 reports on bills, such as this, are supposed to address the 
general principles of the legislative proposals, much of the evidence received in 
relation to this Bill was very specific.  For that reason, this report goes into more 
detail than might otherwise have been expected.

JUDICIAL INDEPENDENCE 

16. Part 1 of the Bill, a single section, provides a “Guarantee of continued judicial 
independence.”  It places a duty on the First Minister, the Lord Advocate, the 
Scottish Ministers and any other persons who have responsibility for matters 
relating to the judiciary or the administration of justice in Scotland, to uphold the 
continued independence of the judiciary.

17. Two specific duties are set down: the first on the First Minister, the Lord 
Advocate and the Scottish Ministers not to seek to influence judicial decisions 
through any special access they might have to the judiciary; the second on the 
First Minister, the Lord Advocate and the Scottish Ministers to have regard to the 
need for the judiciary to have the necessary support to enable them to carry out 
their functions. 

18. Presently in Scotland, the independence of the judiciary is not laid down in 
statute but is nevertheless recognised as a constitutional principle by convention 
and in common law.  The existing common law makes it a criminal offence to 
attempt to interfere with the course of justice.  The Constitutional Reform Act 2005 
(the 2005 Act), UK legislation, imposed duties across the United Kingdom 
guaranteeing judicial independence but these duties are limited in so far as they 
relate to Scotland in recognition of the devolved jurisdiction.

19. In response to the changes introduced by the Constitutional Reform Act 2005 
setting out a guarantee of independence for judiciary in England and Wales, 
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during 2006 the Scottish Executive consulted on enshrining the independence of 
the Scottish judiciary in Scottish statute.

20. Responses at that time were mixed; some welcomed the proposal, whereas 
others were not persuaded that what was being proposed would add anything to 
the existing common law.  Subsequently, when consulting on the draft Bill (the 
White Paper), the Executive acknowledged the doubts expressed about what a 
statutory guarantee would add to the present position.  Nevertheless, in order to 
“distil into statute what has long been a matter of convention and common law”6

the statutory guarantee was included in the draft bill and in the Bill before the 
Committee now.

21. The policy memorandum states that “it would be possible to retain the status 
quo, resting on current conventions, on balance, the Scottish Government 
concluded that inclusion of a statutory statement underlining its commitment would 
be a powerful and obvious reminder of the constitutional significance of judicial 
independence”7 and that “the provisions in this Bill are consistent with and 
complement the UK wide provisions.”8

22. Some of those who submitted evidence to the Committee remained 
unconvinced by the arguments put forward in support of this provision.   

23. Sheriff Douglas J.  Cusine, in his written evidence, stated— 

“there is no need to enshrine in a statute that which is, and has been for over 
300 years, a constitutional principle.  If there is to be a statutory provision, it 
can be repealed or amended…the statute as presently framed is 
inadequate…it is not enough to have a provision which prohibits interference 
with any particular decision.  Logically it follows that there could be 
interference with general decision-making.”

24. In written and oral evidence Lord McCluskey stated his view that this 
provision merely “cribbed the 2005 Act” and could never be any more than 
symbolic because if a government came to power that did not respect democratic 
values, the legislation would not be worth the paper that it is written on.”9

25. Lord McCluskey went on to say that the provisions could in fact narrow the 
scope of judicial independence because the “so-called duty in the Bill is laid on a 
very select number of people…and ignores eight or nine ways that I have listed in 
which judges can be influenced.”10  He detailed these in a later submission and 
gave as examples any attempts to intimidate the judiciary as whole: e.g. by 
reducing pensions or salaries, a Minister requesting that a certain judge is stopped 
from sitting in a particular case, any attempt to influence the selection of a 
particular judge or a particular bench of judges to hear cases of particular interest 
to the person making the attempt: e.g. terrorist cases, human rights cases, or 
alternatively any attempt to prevent particular judges sitting in the type of case in 
                                           
6 Paragraph 2.4 Proposals for a Judiciary (Scotland) Bill  
7 Paragraph 24, Policy Memorandum 
8 Paragraph 20, Policy memorandum 
9 Justice Committee, Official Report, 18 March 2008, Col 629 
10 Justice Committee, Official Report, 18 March 2008, Col 636 
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which the person making the attempt is interested: e.g. tax cases, planning 
appeals, human rights claims against the Government.

26. The majority of witnesses however were in favour of adding the statutory 
guarantee of independence to the existing provisions.  The Lord President said— 

“it is of value as a signal, if nothing more, to have a recognition in legislation 
of the importance of judicial independence.  That is not an empty 
provision…Although I do not envisage that I shall require to sit on any case 
that is deciding a legal issue turning upon the construction of those 
provisions, the existence of them in what I regard essentially as a 
constitutional document is of importance, in my view, and it sends the right 
message.”11

27. Lord Osborne agreed saying, “it is my view that one of the purposes of 
statute law is to declare publicly something that ought to be recognised publicly.”12

28. Sheriff Dickson agreed too and commented, “the importance of having 
section 1 as part of statute is that it is a clear declaration of what the vast majority 
of people – certainly those in authority – know and recognise.”13

29. The Rt Hon Lord Reed added, “it is an important statement of principle at a 
time when a relatively new set of institutions – the Parliament and the Executive – 
are, for the first time, trying to define in legislation the boundaries and relationships 
between the different institutions of Government in Scotland.”14

30. Although supportive of this provision, the Faculty of Advocates said, “if we 
expect the First Minister, the Lord Advocate and the Scottish Ministers to uphold 
the continued independence of the judiciary, we might equally expect the Scottish 
Parliament to do likewise.”15

31. Sir David Edward agreed that including the Parliament in the list of those who 
must uphold the continued independence of the judiciary could be useful but said 
“it is not clear whether the Parliament can put an obligation on itself.  I suppose 
that it could put an obligation on members of the Parliament.”16

32. There was discussion around the need for the new statutory provision and 
what, if any, effect it would have on the existing common law criminal offence of 
attempting to interfere with the course of justice.  Neither Lord McCluskey nor Sir 
David Edward were of the view that the existing common law was displaced. 

33. On the point made by Lord McCluskey that the effect of this provision, as 
presently drafted, might in fact restrict the judiciary by placing specific duties on a 
certain class of people, Sir David Edward said that he too had a reservation about 
subsection 1(2)(a) as “this might be taken to imply that the only way in which 

                                           
11 Justice Committee, Official Report, 11 March 2008, Col 568 
12 Justice Committee, Official Report, 11 March 2008, Col 584 
13 Justice Committee, Official Report, 11 March 2008, Col 584 
14 Justice Committee, Official Report, 11 March 2008, Col 584 
15 Justice Committee, Official Report, 11 March 2008, Col 600 
16 Justice Committee, Official Report, 25 March 2008, Col 673 
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Ministers might seek to influence judicial decisions is “through special access to 
the judiciary.”  In his written submission he said “there are other and more 
insidious ways in which Ministers could seek to influence judicial decisions – not 
least through statements in Parliament or to the press.  This could be overcome by 
inserting the words “In particular” at the beginning of the subsection.17

34. In his written evidence, Professor Alan Paterson said that in his view the 
guarantee of judicial independence in the Bill was compatible with the existing 
common law position.  He explained— 

“Since the traditional canons of statutory construction suggest that “alteration 
of the common law is presumed not to be intended unless this is made clear, 
(particularly if the common law has “deep roots” as the offence of 
interference with the course of justice undoubtedly does) in my opinion Lord 
McCluskey was right to state in his oral evidence that s1(2)(a) (even if 
amended as suggested by Sir David Edward) would not supplant the 
common law offence of interfering with the course of justice to any significant 
extent…Like others therefore, I am of the opinion that the primary importance 
of section 1 is as a symbolic reaffirmation of the constitutional convention of 
judicial independence.  Such conventions influence the culture and practice 
of executive government and even the wider community.”18

35. It is interesting to note that in the White Paper, Proposals for a Judiciary 
(Scotland) Bill the wording used in subsection (2) is slightly different and does in 
fact say “The First Minister, the Lord Advocate and the Scottish Ministers must, in 
particular, under subsection (1), not seek to influence particular decisions through 
any special access to the judiciary.” 

36. In his evidence to us, the Cabinet Secretary stated that this provision— 

“is more than simply symbolic.  However, at the outset, I would like to state 
that symbolism has a place in the courts and should not be underestimated.  
We believe that the Bill is of constitutional significance and that enshrining in 
it the principle of judicial independence will help to ensure judicial 
independence.   The Bill adds value to the currently accepted common law 
position by reiterating it.”19

37. Responding to the suggestion that the Parliament itself should be included in 
those bound by the provision, the Cabinet Secretary said— 

“we are genuinely open-minded on that matter.  Our position is that, to some 
extent, there is a difficulty about whether Parliament can bind itself in a way 
that is separate from the way in which it is bound by others.  We are happy to 
consider arguments and views around the issues.”20

                                           
17 Sir David Edward, written submission 
18 Professor Alan Paterson, written submission 
19 Justice Committee, Official Report, 25 March 2008, Col 683 
20 Justice Committee, Official Report, 25 March 2008, Col 683 
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38. And in response to the view that the section was generally too narrowly 
drawn, again the Cabinet Secretary advised that he was happy to reflect on that, 
but added— 

“we take the view that things can be construed liberally enough to ensure that 
there are no difficulties when there are sensible interfaces and discussions, 
and that the clear view that no attempt should be made to lean on people or 
influence them inappropriately will not be undermined.”21

39. The Committee recognises the constitutional importance of this 
legislation and agrees that judicial independence is imperative.  Setting out 
in statute a guarantee of continued judicial independence is important 
symbolically and should be seen as complementary, not inimical, to existing 
common law.  The Committee notes the Cabinet Secretary’s undertaking to 
reflect on whether this section is too narrowly drawn and to refer the 
question of whether any amendment to the Ministerial Code is required to 
the relevant authorities.  The Committee looks forward to hearing from the 
Scottish Government in this regard.   

40. The Committee therefore welcomes the provisions in part 1 of the Bill 
but requests that the Scottish Government consider the suggestion that 
members of the Scottish Parliament be included amongst those who are 
specifically required to uphold the independence of the judiciary.       

THE JUDICIARY 

Head of the Judiciary 
41. Section 2 of the Bill unifies the judiciary under the Lord President bringing the 
leadership and administrative arrangements for the disposal of business in 
Scotland’s courts formally under a single judicial head.  The Policy Memorandum 
states that “the Bill confers a range of powers and responsibilities on the Lord 
President.  Many of these relate to functions that the Lord President has 
traditionally carried out, some to functions currently carried out by the Scottish 
Ministers.”22

42. The Explanatory Notes state “those responsibilities and functions are: the 
efficient disposal of business in the Scottish courts; representation of the views of 
the Scottish judiciary to the Scottish Parliament and to the Scottish Ministers; the 
laying of written representations before the Parliament on matters of importance 
relating to the Scottish judiciary or to the administration of justice in Scotland; the 
welfare, training, guidance of judicial office holders; and establishment and 
operation of a conduct scheme for the judiciary.”23

43. Subsection 2(3) gives the Lord President a power of direction over sheriffs 
principal in relation to administrative matters but does not allow the Lord President 
to give a direction in relation to the judicial decision. 

                                           
21 Justice Committee, Official Report, 25 March 2008, Col 684 
22 Policy Memorandum, paragraph 27  
23 Explanatory Notes, paragraph 13  
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44. The Lord President may delegate certain of the functions given to him, 
although he may not delegate his duty of making and maintaining arrangements to 
secure the efficient disposal of business in sheriff courts or justice of the peace 
courts, or his duty to make rules for the judicial conduct scheme.24

45. Most of the evidence received by the Committee was supportive of the 
proposal to unify the judiciary in Scotland under the Lord President and to give him 
the relevant functions and responsibilities.   

46. In his written response however, Robin White JP commented— 

“In the past, the Scottish judiciary has not been very hierarchical.  While 
Lords Ordinary might expect to enter the Inner House in time, there has been 
no career path.  Unlike the position in some countries, judges are not 
appointed at an early age in a small court, with the hope of working their way 
up.  Thus, the shrieval bench has not been a spring board for the Court of 
Session bench.  This has been thought to assist judicial independence as 
judges did not have to seek promotion. What is proposed in these sections is 
clearly not seen as a step in that direction.  However the very idea of a clear 
hierarchy, headed by the Lord President, is a considerable novelty.25

47. Lord McCluskey said that clearly the Lord President is and has been the 
head of the Scottish judiciary but to confer on the Lord President the new statutory 
title of Head of the Scottish Judiciary, “adds very significantly to the burdens 
already resting on him…the only saving grace is the Bill’s acceptance of the Lord 
President’s right to delegate certain functions.”26

48. The Lord President welcomed the proposals, saying they would bring— 

“many benefits for the administration of justice in Scotland.  They will enable 
the Lord President to speak on behalf of the whole judiciary and thereby help 
the judiciary play a full and co-ordinated role in the development of proposals 
for improving the administration of justice.  They will enable the matter of the 
efficient disposal of business in the Scottish courts to be addressed 
strategically in a way which takes account of the operation of the whole 
system rather than on a piecemeal basis; and which should therefore enable 
judicial resources to be directed to where they are needed.”27

49. The Lord President was asked how he envisaged dividing his time between 
administrative and judicial functions and responded by saying— 

“It is plain that, as you say, the Bill envisages the Lord President being 
involved in a wider range of responsibilities than has been the case hitherto, 
but it should be borne in mind that, prior to the introduction of the Bill, the 

                                           
24 Section 3 of the Bill 
25 Robin White JP, written evidence 
26 Lord McCluskey, written evidence 
27 Lord President, written evidence 
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Lord President already had a range of administrative responsibilities in his 
work.”28

50. The Lord President continued— 

“I regard it as of the first importance that the senior judge in Scotland should 
be seen plainly as performing a judicial function. Therefore, I regard sitting 
on the most important cases as a prerequisite to the fulfilment of my position 
as Lord President in the Court of Session and Lord Justice General in the 
High Court of Justiciary.”29

51. The Lord President did not feel that he could put a percentage on the amount 
of time he expected to spend in court compared with the amount of time he would 
spend on administrative matters.  Based on the Irish system however, he had 
formed the view that his work with the SCS would take maybe two days a month 
and that a substantial amount of his time would still therefore be spent sitting in 
court, deciding cases, rather than administering.30

52. The Committee noted carefully the evidence from the judiciary and the 
Lord President in support of unification of the judiciary and a much wider 
range of administrative and organisational responsibilities being given to 
the Lord President.  The Committee also noted that many of the 
administrative functions may be delegated and that in his evidence the Lord 
President stressed that his primary function will remain a judicial one.  
Nevertheless, the Committee has significant concerns about the potential 
administrative burden to be placed upon judicial post-holders.  The 
Committee therefore requests that the Scottish Government provides 
independent quantifiable evidence about the impact such changes could 
have on judicial time as the Committee is concerned that the impact of the 
Bill’s proposals in this regard could be to detract from the judicial role.    

Judicial Council for Scotland 
53. In both written and oral evidence, the Lord President made reference to the 
establishment of the Judicial Council for Scotland “as a stepping stone” to the 
envisaged unification of the judiciary.  It had been originally proposed to establish 
a statutory judges’ council to complement existing representative bodies such as 
the Sheriffs’ Association and the District Courts Association.  After discussion, it 
was decided that a non-statutory body, to be known as the Judicial Council for 
Scotland should be set up.   

54. The Council comprises the Lord President, the Lord Justice Clerk, the senior 
Scottish Lord of Appeal in Ordinary, two judges of the Inner House of the Court of 
Session, the Chairman of the Scottish Land Court, the Convener of the Sheriffs 
Principal, two sheriffs, a part-time sheriff, a member of the tribunal judiciary and 
two Justices of the Peace.

                                           
28 Justice Committee, Official Report, 11 March 2008, Col 566  
29 Justice Committee, Official Report, 11 March 2008, Col 566-7 
30 Justice Committee, Official Report, 11 march 2008, Col 567 
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55. The purpose of the Council is to provide information and advice to the Lord 
President and the judiciary of Scotland on matters relevant to the administration of 
justice in Scotland.  The Council’s objectives include preserving the independence 
of the judiciary, co-ordinating the view and actions of the judges to that end, 
providing information and to provide information and advice to the Lord President.  
The Committee was told that the Council is already considering certain issues, 
such as judicial training and welfare.

Scottish Land Court 
56. Two matters arise which it would be useful to make mention of here.  The 
first is that the Scottish Land Court is not included in “the Scottish Courts” listed in 
section 2(5) of the Bill for which the Lord President has responsibility.  The 
Committee notes that the Chairman of the Scottish Land Court is a member of the 
Judicial Council established by the Lord President but that the Scottish Land Court 
itself has not been brought under the responsibility of the Lord President.

57. In his written submission to the Committee, David Houston, a full-time 
member of the Scottish Land Court, drew the Committee’s attention to “the 
substantive omission of the Scottish Land Court from the Bill as presented” 
saying—

“there is much to commend the opportunity being taken now to amend the 
Bill to include the Scottish Land Court within the definition of “Scottish Courts” 
in terms of subsection 2(5) of the Bill…Exclusion would appear to me to set 
the Land Court apart from other Scottish courts and it is not at all obvious 
why that should be.”31

58. When asked about this, the Cabinet Secretary advised “at present, the 
Scottish Land Court is not included in the definition, because it is not within the 
SCS’s domain, but there are plans to ensure that it is brought into that domain.  
Once that happens, logic dictates that it should be included in the definition.”32

59. In a later letter to the Committee, the Cabinet Secretary advised— 

“the responsibility for administering the Scottish Land Court will transfer in 
time to the SCS.  When that happens, the power at section 2(5)(h) of the Bill 
to add courts to the definition would be used.  This will form part of an overall 
programme of SCS change management in which the integration of the JP 
courts into the SCS’s management and the intended implementation of the 
Bill’s proposals for governance changes are earlier priorities.”33

60. The Cabinet Secretary also explained that although the Scottish Land Court 
is not covered by Part 2 of the Bill, the office of the Chairman of the Scottish Land 
Court has the same rank and tenure as a judge of the Court of Session and has 
therefore been included in the definition of “judicial office holder” for the purposes 
of Part 2 of this Bill.

                                           
31 David Houston, written evidence 
32 Justice Committee, Official Report, 25 March 2008, Col 686 
33 Letter of 1 April 2008 from Cabinet Secretary for Justice to the Convener of the Justice 
Committee
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61. The Committee is still unclear as to the reasons for not including the 
Scottish Land Court in the Bill now.  It is not an efficient use of 
Parliamentary time to consider this matter separately; accordingly, the 
Committee recommends that the Scottish Land Court now be included in the 
list of Scottish courts in Part 2 of the Bill.

Judicial Training
62. The second matter to mention here is that of judicial training, which up until 
now has been the responsibility of the Judicial Studies Committee under a judge of 
the Court of Session.  The Bill proposes that responsibility for training should pass 
to the Lord President and the Committee was advised that training is being looked 
at by the Judicial Council.

63. The issue of judicial training has been raised previously with the Committee 
in the context of public petition PE997, submitted by the Scottish Sun on behalf of 
the Mothers for Justice campaign.  This petition, amongst other things, calls for all 
sheriffs who deal with child custody cases to be given mandatory training.

64. When the Committee last considered this petition, it agreed to come back to 
the issue of mandatory training for judicial office holders as part of its 
consideration of this Bill. In its evidence to the Committee on the Bill’s provisions, 
Victim Support Scotland said “we feel strongly that the public would have more 
confidence in the judiciary if the Lord President made training of the judiciary 
mandatory”.34

65. When we put this view to the Lord President, he responded— 

“On the whole, my experience has been that the best way of securing due 
performance of the responsibilities that you have in mind is by giving 
appropriate encouragement to judicial office-holders to attend training…a 
judicial office-holder will be much better able to receive useful training if he or 
she has been encouraged to the view that it is a good thing for him or her to 
attend, rather than being marched to the appropriate place by two policemen.  
I am disposed to the view that it would be better to leave it to me to put in 
place the appropriate arrangements. If necessary those arrangements could 
include matters that verged on compulsion.”35

66. The Committee agrees that the Lord President should have 
responsibility for making and maintaining arrangements for the ongoing 
training of judicial office holders.  However the Committee agrees that 
confidence in the judiciary would be enhanced by making such training 
mandatory and so recommends.  

LORD PRESIDENT / LORD JUSTICE CLERK: VACANCY, INCAPACITY AND 
SUSPENSION

67. Sections 4, 5, 6, 7 and 8 make provisions for when the office of the Lord 
President is vacant or when either the Lord President or the Lord Justice Clerk is 

                                           
34 Justice Committee, Official Report, 18 March 2008, Col 654-5  
35 Justice Committee, Official Report, 11 March 2008, Col 572 
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either incapacitated or suspended.  Essentially, the functions of the Lord President 
will be carried out by the Lord Justice Clerk and the functions of the Lord Justice 
Clerk will be carried out by the Senior Inner House Judge.  The Bill repeals the 
Senior Judiciary (Vacancies and Incapacity) Scotland Act 2006 and re-enacts it 
with minor modifications.

68. The Committee notes the view of the Law Society of Scotland that there 
should be a requirement for medical certification of ill health on the face of the Bill 
and that “incapacity” is too narrowly defined as it is restricted to ill health.36

69. The Committee draws this to the attention of the Scottish Government 
and asks that the definition of “incapacity” be given further consideration. 

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

70. The Judicial Appointments Board for Scotland (the Board) was established 
administratively as a non-statutory public body in 2002 with an equal number of lay 
and legally qualified members.  One of the lay members sits as Chair.  The Board 
took responsibility for selecting candidates for judicial appointment away from 
Scottish Ministers and since then has made recommendations for appointment to 
the offices of judge of the Court of Session, sheriff principal, sheriff and part-time 
sheriff.

71. As part of the consultation Strengthening Judicial Independence in a Modern 
Scotland, views were sought on a range of matters concerning the Board including 
membership, how members should be appointed, term of office, the extent to 
which Ministers should be able to give guidance to the Board, the Board’s remit 
and whether the Board should have any role in the appointment of Scotland’s two 
most senior judges, the Lord President and the Lord Justice Clerk. 

72. The responses received to that consultation were wide ranging and it is clear 
from the Committee’s evidence that there is still some concern about the 
composition and operation of the Board.  Indeed, much of the material received by 
the Committee in response to its call for evidence, and a significant proportion of 
the oral evidence taken, concerned the provisions for judicial appointments. 

Judicial Offices Within the Board’s Remit 
73. Section 9 of the Bill places the Board on a statutory footing enabling it “to be 
seen to be independent by those who are affected by its decisions.37  The 
functions of the Board are, essentially as before, to recommend to members of the 
Scottish Government individuals for appointment to judicial offices within the 
Board’s remit and to provide advice to members of the Scottish Government in 
connection with such appointments.   

74. The judicial offices within the Board’s remit are listed in section 10(1) and 
remain broadly as before but with two additions; the office of Chairman of the 
Scottish Land Court and the office of temporary judge (except in any case where 

                                           
36 Law Society of Scotland, written evidence  
37 Sir Neil MacIntosh, Justice Committee, Official Report, 11 March 2008, Col 613 
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the individual to be appointed to the office holds or has held the office of Chairman 
of the Scottish Land Court, Sheriff Principal or Sheriff). 

75. There is no formal role for the Board in the appointment of the Lord President 
and Lord Justice Clerk.  Sections 18 and 19 provide that when either of those 
offices are vacant, the First Minister is required to establish a selection panel to 
make a recommendation to him about individuals suitable for appointment.  The 
panel to recommend appointment of the Lord President is to comprise the Chair of 
the Board, one of the other lay members of the Board and 2 judges. The panel to 
recommend appointment of the Lord Justice Clerk is to comprise the Chair of the 
Board, one of the other lay Board members, the Lord President and a judge.  This 
is dealt with in more detail in paragraph 148 later in this report. 

76. The addition to the remit of the Board of the office of temporary judge was 
questioned by the Lord President who said— 

“I see some legal advantage in my being able, at least at this stage, to 
appoint such part-time judges, rather than the Judicial Appointments Board 
doing so, largely because it is quite difficult to encourage people, particularly 
busy practitioners, to apply for the posts of part-time or temporary judges of 
the Court of Session…In the longer term, I would like to ensure that people 
who get to a certain level of their practice – say, soon after they become 
Queen’s Counsel – are prepared to take on board the possibility of doing 
part-time judicial work as part of their contribution to the community.  It is a bit 
like what recorders do south of the border…In order to set that trend in place, 
I require to be able to go and tap on people’s shoulders, rather than have 
people filling out application forms and going through the Judicial 
Appointments Board.”38

77. In his evidence, Sir David Edward said— 

“I will mention my own case.  If the law had stood as it was when I returned 
from Luxembourg, I could not have been appointed as a temporary judge.  I 
would have had to apply to be a temporary judge and go through the whole 
assessment process, and nothing in the Bill enables the appointment of a 
temporary judge other than by that method.  Had I been placed in that 
position, I am not sure that I would have wanted to go through the application 
and interview process...For reasons that I have never understood fully, the 
position of judge in the European courts does not constitute high judicial 
office for United Kingdom statutory purposes.”39

78. More generally, Sir David Edward continued— 

“I am concerned about calling such judges temporary and subjecting them to 
a procedure that is designed for the appointment of permanent judges…It 
would become difficult if the temporary judge were to apply for a permanent 
post.  If she or he passed successfully through the scrutiny process for 

                                           
38 Justice Committee, Official Report, 11 March 2008, Col 581-2 
39 Justice Committee, Official Report, 25 March 2008, Col 680 
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temporary appointment, on what ground would one refuse them a permanent 
appointment?”40

79. Responding to concerns about temporary judges coming within the Board’s 
remit, Sir Neil MacIntosh said— 

“The simple point is that an appointment made by the Judicial Appointments 
Board is a judicial appointment, and any move to single out one element of 
the judicial process for different treatment will not stand up to examination. 
The situation with part-time judges is exactly the same as that with part-time 
sheriffs, who also fall within the Board’s scope…They are not lower level 
positions.  There is an argument to be made, therefore, in terms of public 
confidence and the legislation’s fundamental objectives, that part-time judicial 
appointments should fall within the Board’s scope.”41

80. When asked about this, the Cabinet Secretary said “If temporary judges did 
not fall within the proposed appointments system that would be anomalous.  If the 
concern is about timescale, the time could be truncated – an accelerated 
procedure must be possible.”42

81. The issue of bringing the appointment of temporary judges within the remit of 
the Board was raised in the 2006 consultation.  It is clear that this proposal has 
been under consideration for some time.  The draft Bill notes “There was a body of 
opinion that favoured the Board’s having a role in the appointment of temporary 
judges, although this was balanced by strong contrary views that favoured the 
present arrangements.”43

82. The Bill’s policy memorandum acknowledges that the status quo with regard 
to appointing temporary judges could continue, allowing appointments to be made 
quickly but goes on to say “the arrangements are not entirely consistent with the 
principles of equality of opportunity and transparency of process that are now 
features of all other judicial appointments.  It is also recognised that those who 
bring their cases before the highest courts have an expectation that there is 
consistency in the way judges are appointed.”44

83. It is clear that if an applicant for the office of temporary judge is, or has been, 
the Chairman of the Scottish Land Court, a sheriff principal or sheriff, that 
applicant can be appointed as a temporary judge without being interviewed or 
selected by the Board.45  There is a distinction therefore in the case of those who 
have previously been appointed to certain judicial offices.  This distinction “offers 
flexibility to act swiftly when necessary, by appointing a member of the shrieval 
bench at short notice, and also opens up the prospect of creating a wider pool of 
temporary judges to be called upon to meet planned commitments.”46  Those 

                                           
40 Justice Committee, Official Report, 25 March 2008, Col 681 
41 Justice Committee, Official Report, 11 March 2008, Col 621 
42 Justice Committee, Official Report, 25 March 2008, Col 692 
43 Proposals for a Judiciary (Scotland) Bill, paragraph 6.5 
44 Policy Memorandum, paragraph 75 
45 Explanatory Notes, paragraph 36 
46 Policy Memorandum, paragraph 75 
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seeking appointment as a temporary judge who do not, or have not, held the 
specified judicial office will be required to go through the Board. 

84. The Committee agrees that no-one seeking appointment as a temporary 
judge, who has been a Chairman of the Scottish Land Court, a sheriff or 
sheriff principal should be required to go through the Judicial Appointment 
Board selection procedures.  However, the Committee requests that the 
Scottish Government consider whether someone who has served as a judge 
in the European Courts should be similarly exempt and investigate whether 
there is any way that the appointment of temporary judges can be 
accelerated.

How Appointments to the Board are made     
85. Schedule 1 of the Bill makes further provision for the Board, setting out firstly 
the membership of the Board and how such members are appointed.  There are 
three categories of Board member: judicial, legal and lay.

86. Scottish Ministers appoint the legal and lay members and these 
appointments will fall within the remit of the Commissioner for Public 
Appointments.  It is for the Lord President to appoint the judicial members. 

87. The Committee inquired how the appointments of the three types of 
members of the Board are and would be made in practice.  In relation to the 
judicial members, the Lord President advised that he would— 

“assess them from my knowledge of them as individuals…our community is 
sufficiently small that I know personally all the other judges of the Court of 
Session and I am in a position to judge who is appropriate…I would consult 
the Sheriffs’ Association in relation to the appointment of sheriffs to the 
Board.  Indeed, I would probably consult more widely than that.”47

88. In written evidence, in relation to the appointment of the legal and lay 
members of the Board, the Commissioner for Public Appointments stated that 
there are— 

“several areas where the Bill does not reflect the requirements of the Code 
(Code of Ministerial Appointments to Public Bodies in Scotland48), specifically 
in the areas of reappointment, extension to an appointment term, length of 
appointment term, temporary appointment and substitute appointment…the 
impact of this could ultimately be a report of an appointing Minister to 
Parliament for non-compliance with the Code.”49

89. It was suggested by the Lord President that the legal members would be 
better appointed by their respective bodies.50 An alternative suggestion was that 
the legal members, in particular the legal member who is an advocate practising in 
Scotland, should be appointed by the Lord President on the advice of the 
respective professional body, as it was unclear how Scottish Ministers would 
                                           
47 Justice Committee, Official Report, 11 March 2008, Col 573  
48 www.publicappointments.org/publications 
49 Commissioner for Public Appointments, written evidence 
50 Justice Committee, Official Report, 11 March 2008, Col 573  
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inform themselves of suitability for appointment.51  For this very reason, Richard 
Keen, QC stated “I have a real constitutional concern about a majority of members 
being appointed by the Scottish Ministers.52

90. The Committee notes that the Commissioner brought her concerns to 
the attention of the Government a year ago and asks the Cabinet Secretary 
now to respond to them. 

91. The Committee notes the various opinions on how appointments to the 
Board are made.  The Committee did not, at this stage, form a view on 
whether to recommend any changes but requests that the Scottish 
Government consider the evidence received and report its view.

Composition of the Board 
92. A number of concerns were raised about the composition of the Board.  
Sheriff Douglas J. Cusine, in a written submission, stated “It is not acceptable that 
a practising member of the legal profession should decide on the appointment of a 
member of the judiciary.”53 This view however did not appear to be shared by 
other witnesses.

93. The Lord President said that representation of the judiciary on the Board was 
inadequate—

“the composition of the Board fails to take adequate account of the value to 
be gained from the involvement in the recruitment process of judicial 
members whose experience of the very position which is being recruited for 
enables them to make an effective assessment of the candidates promise in 
that regard.  The matter is particularly acute in relation to the recruitment of 
judges of the Court of Session.”54

94. The Lord President also expressed support for the addition of a further sheriff 
on the Board; a view shared by the Judicial Council, the Faculty of Advocates and 
Lord McCluskey.

95. Sheriff Dickson too, on behalf of the Sheriffs’ Association, said that the 
number of judicial members on the Board was inadequate— 

“it would be better to follow the example that prevails in England and Wales 
and Ireland, where there is not necessarily a majority of judicial and legal 
members, but at least a larger proportion of them.  We welcome the Lord 
President’s suggestion that another judge and another sheriff should be 
added to the Board.” 55

96. The Part-Time Sheriffs’ Association put forward an argument for having a 
part-time sheriff on the Board— 

                                           
51 Faculty of Advocates, Justice Committee, Official Report, 11 March 2008, Col 599 
52 Justice Committee, Official Report, 11 March 2008, Col 599 
53 Sheriff Douglas J Cusine, written evidence 
54 Lord President, written evidence 
55 Justice Committee, Official Report, 11 March 2008, Col 586 
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“one sheriff principal and one sheriff sit on the Board when considering 
candidates for appointment as a full-time or part-time sheriff.  This is a 
comparatively limited base from which to assess candidates in relation to the 
requirements of the role of full or part-time sheriff.  A sheriff principal is likely 
to have recent experience of a number of courts within his sheriffdom but that 
experience will be restricted to civil appeal work.  The full-time sheriff sitting 
on the Board will have broader experience but confined to his or her own 
court.  On the other hand, a senior part-time sheriff would have substantial 
relevant and up to date experience of the Sheriff Court bench throughout 
Scotland.”56

97. However the call for greater judicial representation on the Board was not 
supported by the Law Society of Scotland who said “The Society’s position is that 
the judiciary is not necessarily the touchstone of knowledge about persons who 
are suitable for the bench…practitioners see many more judges in action on a 
daily basis than judges do…we are content with the composition of the Board as it 
stands.”57

98. On a more fundamental point, the Lord President advised that he was not 
persuaded that the requirement for equal numbers of lay on the one hand, and 
judicial / legal members on the other “is a manifestation of any particularly 
compelling principle.”58  Again, this was a view shared by the Faculty of 
Advocates.

99. On the other hand, this feature of having equal numbers of lay and judicial / 
legal members was particularly supported by Victim Support Scotland.

100. Sir Neil MacIntosh said— 

“We believe that, with five professional members and five lay members, the 
Board’s current composition is balanced and representative.  Because there 
are no sides on the Board, there is no question of any particular group – or of 
any member in any particular group – becoming dominant.”59

101. He went on to say— 

“The point has been made that the Board differs from those in other areas of 
the UK.  That is the case.  The Board is unique, as are Scottish law and the 
Scottish Parliament.  There is almost a Scottish context to having a balance 
of lay and professional members.  If the Board’s composition were changed – 
considering that is perfectly reasonable – the dynamics of the operation 
would change, so it is important that that is done on the basis of reasoned 
and considered positions.”60

102. The Committee notes that paragraph 3(4) of schedule 1 gives Scottish 
Ministers the power to modify the judicial or legal membership categories.  This 
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enables membership of the Board to be altered temporarily or permanently by 
either adding a new judicial office or by increasing the number of members from 
either of those categories.  This provision is balanced by paragraph 4 which 
provides that the number of lay members should at all times be the same as the 
combined total of judicial and legal members. 

103. The Cabinet Secretary was asked whether he was satisfied that the 
proposed composition of the Board was right and whether allowing Scottish 
Ministers to appoint the majority of members was consistent with the principle of 
judicial independence.  The Committee notes that although the Cabinet Secretary 
responded that Scottish Ministers do not appoint the majority of Board members, 
this is in fact clearly stated in schedule 1 of the Bill.  That aside, the Committee 
notes the Government’s position that— 

“We have looked at situations in a variety of jurisdictions and there does not 
seem to be any one particular model.  We were persuaded that the current 
Judicial Appointments Board is working well and it appears to us that there 
are no real difficulties…If we were to ensure a judicial or shrieval majority, the 
danger is that it could be perceived that we had almost a self-fulfilling 
ordinance…It is important that we have an overall balance.  An inbuilt 
majority would not be in the interests of presentation…I would not expect, in 
dealing with an expert legal adviser or a consultant surgeon, to comment on 
their individual abilities as lawyer or surgeon.  However lay people bring other 
skills to the table.  That has been the case in the Judicial Appointments 
Board to date.”61

104. The Committee notes that the Bill provides scope for flexibility whilst 
maintaining the balance between lay and legal / judicial members on the 
Board, an approach that the Committee favours as being reasonable and 
practicable.

Removal of members of the Board  
105. Both the Board itself and the Law Society expressed concern about the 
provision in schedule 1 paragraph 8(3) which allows a member to be removed 
upon conviction of any offence.62

106. In the Law Society’s view, there is the potential for this provision to be 
applied in a draconian way.  The Law Society suggested that it would be 
preferable if the reference was to any conviction which, in the view of the Scottish 
Ministers or the Lord President, was serious.

107. In response, the Cabinet Secretary said “removal would not be obligatory and 
could simply be considered, but I am happy to reflect on that…I understand that 
there would be flexibility to consider the issue, but we can come back to the 
Committee on that.”63
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108. The Committee requests that the Scottish Government give further 
consideration to the grounds for removal of members of the Board. 

Operation of the Board 
109. Sections 12, 13 and 14 of the Bill state that selection by the Board must be 
solely on merit, although merit is not defined, and that an individual can only be 
selected if he / she is of good character.

110. Only the legal and judicial members of the Board may assess the legal 
competence of applicants but it is for the Board as a whole to make a decision 
about appointment.  Section 14 requires that “the Board must have regard to the 
need to encourage diversity in the range of individuals available for selection to be 
recommended for appointment to a judicial office.”

111. A number of witnesses expressed views, and in some cases misgivings, 
about these provisions.  Lord McCluskey said that although he could see merit in 
the Government taking steps to enable more people to acquire the skills that are 
needed to be a judge— 

“if I am going to be operated on by a brain surgeon, I want the brain surgeon 
to be the best one – I do not want him operating because he is black, Jewish, 
Catholic or whatever…Affirmative action has no place in the selection of 
brain surgeons or High Court judges…The Board has neither the 
membership nor the resources to promote the acquisition of those skills.”64

112. In response to this particular comment, Professor Alan Paterson said— 

“appointing judges is not the same as appointing brain surgeons…Although 
both positions involve a high degree of skill and appointment to both kinds of 
position has recently been reformed with a view to encouraging equal 
opportunities and transparency, the position of the Judiciary in a 
constitutional democracy is quite different from that of surgeons.  The 
Judiciary is an arm of government as the senior judiciary in Scotland and 
England have accepted.  This brings with it issues of institutional 
accountability as well as a need for an independent form of appointment 
which contains the necessary checks and balances required by the 
separation of powers.”65

113. Sir David Edward said “the real issue is equality of opportunity generally, 
rather than the race, gender or other identity of the person who sits on the bench.  
I return to the point that what matters to the public is that the person is good at 
administering justice.”66

114. When asked whether there was any need for the diversity provision in the 
Bill, Sir David responded— 

“my answer is the answer that was given to me when I discussed the issue 
recently with a professor down south.  She said these kinds of provisions 
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condition the way people behave and are therefore useful, as long as they 
are not carried too far.”67

115. The Lord President acknowledged the need for diversity among those who 
hold important public positions but said “one has to bear in mind the fact that one 
is appointing people to judicial positions from a pool of those who are experienced 
in particular fields of legal activity.”68

116. George Way of the Law Society said “recruitment will not, in itself, and can 
never, deal wholly with diversity when the post of judge or sheriff is fairly rigid in 
how it operates…we need to address the end use of sheriffs, not just the 
recruitment process.”69

117. In his written evidence on the issue of seeking diversity in the pool of 
candidates for selection for judicial posts, Professor Alan Paterson said— 

“This is now a commonly held concern in relation to all public appointments.  
Appointment on merit is unchallenged, but there is less agreement on the 
meaning of “merit” amongst commentators than is sometimes recognised.  
There were lengthy debates in the House of Lords Committee on the 
Constitution about the relationship between merit and diversity prior to the 
passing of the Constitutional Reform Act 2005.  This Bill contains similar 
provisions on diversity and certainly the reasons for encouraging diversity in 
the judiciary and the pool of candidates for judicial selection have been 
widely canvassed in the literature.”

118. Sir Neil MacIntosh told the Committee that the board has set up a Diversity 
Working Group with a remit “to assist the Judicial Appointments Board for 
Scotland in considering ways of recruiting a judiciary which is as representative as 
possible of the communities they serve.”  In his oral evidence, he said— 

“it will be important to engage in discussions with all the other agencies 
involved to examine not only how we advertise and recruit but the nature of 
the jobs and how they can facilitate diversity.”70

119. The Cabinet Secretary agreed, saying “It is inappropriate for us to give 
direction, but we can give guidance on a variety of matters that might be the 
subject of legislation in due course, for example to do with employment.”71

120. It is clear that consideration of issues around diversity should not and 
could not be a matter for the Board alone.  The Board is only able to appoint 
from the available qualified pool and then only from those who make 
application.  The Committee welcomes the establishment of the Board’s 
Diversity Working Group but calls on the Scottish Government to ensure 
that a holistic approach is taken to consideration of issues of diversity in 
relation to judicial appointments.  Such a holistic approach would include 
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consideration of access to education and training, working patterns and 
other employment issues.  

121. Lord Osborne advised that there are concerns among members of the 
judiciary relating to the manner in which the Board informs itself about candidates 
and that “the Board is blinkered to sources of information that one would have 
thought were highly valuable.”72 He continued, another concern is about the length 
of time that judicial appointments take to be made, “by way of example, a judge of 
the Court of Session is now expected to give nine months’ notice of retirement.  
That strikes many of us as rather extraordinary.”73

122. On the issue of gathering information on candidates, Richard Keen QC 
said—

“the Board should consider consulting a little more widely than it does.  I find 
it a little odd that I am regularly asked, in my capacity as Dean of Faculty, to 
complete reports to the Judicial Appointments Commission in England and 
Wales when members of faculty have applied for judicial appointments in 
England and Wales, but that I am not asked to do that when they have 
applied for an appointment in Scotland.”74

123. Sheriff Fletcher made the same observation “It seems strange to me that the 
current Board would not be prepared to, or would not feel able to consult the Law 
Society of Scotland or the Faculty of Advocates about candidates, for example.”75

124. On these points, Sir Neil MacIntosh observed— 

“In its report to the Parliament three years ago, the Board made it clear that 
we believed that a substantial gap existed in the knowledge base about 
those who are in service, because we have no information about how people 
conduct themselves in part-time shrieval or floating sheriff appointments.  We 
have advocated the fundamental argument that there should be a robust, 
objective and fair process in the interests of all concerned.”76

125. Michael Scanlan, a member of the Board, continued— 

“It might be simple enough for the Dean of Faculty – with a very small faculty 
– to say positive things about Mr X or Ms Y.  However, when I was president 
of the Law Society of Scotland, we had 11,000 members.  It would have been 
wholly improper for me to have given an opinion on the suitability of one 
person, simply because I knew them, when there were another 10,999 out 
there whom I did not know.”77

126. The Committee noted the comments of Lord Reed who stated “I hope that if 
we have clearer and more formalised arrangements for the discipline and 
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management of sheriffs and, indeed, all judicial office holders, that will make it 
easier for the appointments board to make sensible checks with those who have 
management responsibilities for candidates.”78

127. The Committee is of the view that the Board must have as objective and 
thorough an assessment system as possible.  Such a system should be 
robust, relevant and verifiable and in particular should allow references to 
be taken up. 

Recommendations of the Board
128. Once the Board has made its recommendation and it has been accepted, it is 
for the Scottish Ministers then to make the appointment or to nominate or 
recommend an individual for appointment as appropriate.

129. In its written submission, the Law Society of Scotland expressed concern 
about the appointment process, saying “there appears to be no provision for a fair 
implementation of the Board’s decision.”

130. The Law Society’s submission explained that since 2004 there have only 
been three occasions on which the interviews have been for designated posts, all 
other posts have been advertised on the basis that successful applicants are 
placed on a waiting list.  The Law Society said that the waiting list is time limited, 
to effectively 18 months.  Although candidates are ranked by the Board they are 
not informed of their ranking when the matter passes to Scottish Ministers.  If a 
candidate on the waiting list is not appointed during the lifetime of that waiting list, 
the candidate must re-apply in the same way as a rejected candidate under 
section 11(3) (where Scottish Ministers have decided not to accept a Board’s 
recommendation).

131. In the view of the Law Society— 

“There is, therefore, a theoretical risk that a candidate ranked highly by the 
Board could be placed, unknown to them, by Ministers in a lesser rank and 
simply could not be appointed within the currency of that list, as there were 
insufficient vacancies.  The lack of oversight could lead to a suspicion (no 
matter how unfounded) that “re-ranking” could happen (for which no reason 
would need to be given as opposed to section 11(3) rejection) as a form of 
political intervention.”79

132. This issue was also raised by the Part-Time Sheriffs’ Association, who said— 

“The Association is aware of concerns from a number of sources that certain 
candidates may not have been appointed according to the order on which 
they appear on the slate.  Put shortly, the complaint is that candidates are 
chosen from the slate for reasons which the Board may not be aware of 
rather than in the order ranked.”80

                                           
78 Justice Committee, Official Report, 11 March 2008, Col 589 
79 Law Society of Scotland, written evidence 
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133. The Association suggested that in general the highest ranked recommended 
individual should be offered the next available vacancy. 

134. In response to these points, the Cabinet Secretary advised that to some 
extent, such matters were best dealt with by the Board but that— 

“Situations arise in which there are insufficient vacancies.  It is not a matter 
having people on a waiting list for ever and ever.  Besides that, people’s 
circumstances can change.  New people can arrive on the scene who are 
better qualified – it should not simply be Buggin’s turn…If the Board was 
persuaded that advising a candidate whether they were number 7 or number 
2, for example, had merit, I would be happy to accept that.”81

135. The Committee concludes that other than in exceptional circumstances, 
there should be a pool of people, open to all who are suitably qualified and 
who have been assessed as suitable for judicial appointment and that merit 
should be the overriding criterion for inclusion in the pool.

When Ministers Decide not to Accept a Recommendation of the Board  
136. Section 11 provides that where a Minister does not accept a recommendation 
of the Board, the Minister must explain the decision in a notice to the Board and 
the Board must reconsider the matter and make a further recommendation.

137. In his evidence to the Committee, Michael Scanlan said— 

“I see the opportunity for a stand-off developing, if a matter comes back to 
the Board and the Board disagrees with the disagreement of the minister and 
recommends the initial person again.  I wonder how long the process could 
go on for.  I would have thought that a mechanism could be introduced to 
resolve the situation if the Board were not of a mind to change its earlier 
recommendation.”82

138. Sir Neil McIntosh added— 

“I understand that south of the border, if a recommendation is referred back 
to the Judicial Appointments Commission, which then repeats its 
recommendation after having considered the matter, the recommendation 
must be accepted.  The situation is different here, where there is a blank in 
that respect.”83

139. In his response the Cabinet Secretary said “It is hard to think of such 
circumstances…There would have to be some discussion about what had brought 
about the impasse…This is one of junctures at which we would have to sit down 
and work it out.  Seeking to legislate for such matters could make the situation 
worse.”84
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83 Justice Committee, Official Report, 11 March 2008, Col 616 
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140. The Committee agrees that there is no need for legislative provision in 
this regard and that in the event of disagreement, common sense should 
prevail.

Guidance to the Board
141. Section 15 provides that both the Scottish Ministers and the Lord President 
“may issue guidance to the Board as to the procedures to be followed by it in 
carrying out its functions” to which the Board “must have regard”.  Before issuing 
guidance the Scottish Ministers must consult the Lord President and the Board 
and before the Lord President issues guidance he must consult the Board and 
obtain the agreement of the Scottish Ministers.

142. Sir Neil MacIntosh said “obviously it is not comfortable to have guidance 
potentially coming from two sources”85 and suggested that before guidance is 
issued it should be scrutinised / endorsed by the Justice Committee.   

143. The Committee welcomes the suggestion that any proposed guidance 
from either the Scottish Ministers or the Lord President should be 
scrutinised by the Justice Committee, and so recommends. 

Confidentiality of Information 
144. Section 16 of the Bill sets out restrictions on the disclosure of information by 
anyone in connection with the Board’s functions.  Although the Freedom of 
Information (Scotland) Act 2002 applies to the Board (paragraph 21 of schedule 1 
of the Bill), to the extent that information is prohibited from disclosure by this 
section of the Bill it is exempt under a freedom of information request.  
Section 16(6) provides that any disclosure of information in contravention of this 
section that causes loss or damage to the individual to whom the information 
relates is actionable at the instance of the individual.

145. The Law Society of Scotland suggested “rather than rely on the individual to 
bring a private action with the potential for further embarrassment, it may be more 
appropriate to include a section in the Bill providing state protection for the 
individual concerned.  It should be made a statutory offence to breach 
confidentiality in such cases.”86

146. Making the Board subject to the Freedom of Information (Scotland) Act 2002 
was a concern for the Board.  In his evidence, Sir Neil MacIntosh said that the 
implications “will be difficult to establish until such time as we are able to engage 
with FOI in practical terms…Given that an entirely open process would severely 
hamper our ability to operate, we would seek the proper and practical applications 
of the regulations.”87

147. At this stage, the Committee is not persuaded that making the Board 
entirely subject to the Freedom of Information (Scotland) Act 2002 will 
provide clear benefits.  The Committee therefore asks the Scottish 
Government to consider this matter further and report its views.
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Lord President and Lord Justice Clerk – Appointment 
148. Sections 18 and 19 make provision for appointing the Lord President and the 
Lord Justice Clerk and it is for the First Minister to establish a panel in accordance 
with schedule 2.  The panel will comprise two lay members and two judges.  A 
number of witnesses were asked their views on the role of the First Minister in 
relation to the appointment of Court of Session judges – and in particular the Lord 
President and the Lord Justice Clerk – and whether that role was compatible with 
judicial independence, no concerns were expressed.

149. In his evidence, the Lord President said— 

“I am content with the arrangements for the body charged with making 
recommendations for nominees for the posts of Lord President and Lord 
Justice Clerk.  There is a qualification to that.  At one stage, I expressed the 
view, to which I still adhere, that there could be an advantage in having either 
a judicial majority or a provision whereby if the Board was split evenly the 
senior judicial members would have a casting vote.”88

150. The Cabinet Secretary said “The Lord President and the Lord Justice Clerk 
are two major offices of state, so it would be absurd for the First Minister not to 
have some involvement in their appointments.  However, we must ensure that the 
appointments are not political.  The proposed methods strike the appropriate 
balance.”89

Judicial Appointments – some comparisons 
151. In his evidence to us, Sir David Edward referred the Committee to a research 
paper Judicial Appointments: Some European Experiences.90 The Committee 
noted that in some countries judges are appointed or co-opted by other judges, but 
in other countries the appointment of judges is entirely within the discretion of the 
Executive and that the method of appointments seems to depend on the nature of 
the judiciary.

152. Sir David Edward said, “It seems to me to be perfectly legitimate in a 
democratic society that the appointment of judges should be made by people who 
are democratically accountable.  I see nothing inherently wrong with the 
involvement of ministers in the Executive, which is responsible to the Parliament, 
in the appointment of judges.”91

153. He added that he was content that the Board was sufficiently independent of 
Government saying “As Sandra Day O’Connor said, it is about people, not rules or 
institutions.  If the people behave independently, that is a sufficient guarantee.”92

154. The Committee was persuaded by Sir David Edward’s evidence and 
agrees that the behaviour of those mandated with making judicial 
appointments is what matters.

                                           
88 Justice Committee, Official Report, 11 March 2008, Col 572  
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JUDICIAL CONDUCT 

155. As previously stated, section 2 gives the Lord President responsibility for 
establishing and operating a conduct scheme for the judiciary.  In his evidence the 
Lord President confirmed that the Judicial Council is presently working on a “Code 
of Judicial Guidance” but advised “it is not a penal code of misconduct, as it were.  
It does not prescribe what judges must not do; it encourages them to or suggests 
that they do certain things.”93

156. Proposals for a formal conduct scheme and what it should cover were first 
consulted on in Strengthening Judicial Independence in a Modern Scotland. The
White Paper that followed, disclosed that the responses did not welcome the 
proposals wholeheartedly but that “taken broadly, however, there was support for 
devising a more formal approach.”94

157. In both its written and oral evidence to the Committee, Victim Support 
Scotland stated its support for an enforceable code of conduct for judges and 
sheriffs to be overseen by the Lord President and setting out clearly what is 
expected of judicial office holders.  Victim Support Scotland’s view was that an 
enforceable code of conduct would clarify the position for office holders 
themselves and enhance public accountability.  A Code would be more 
prescriptive on sanctions for breach and would enable the public to understand 
what is expected of those who hold judicial office and provide greater public 
accountability.95

158. As part of the Lord President’s new responsibilities for the conduct of the 
judiciary, section 26 provides that the Lord President may make rules for the 
investigation and determination of issues of judicial conduct and for reviews of 
such determinations.  Some matters that might be covered by the rules are listed 
in section 2(2), subsection 3 provides that such rules “are to be published in such 
a matter as the Lord President may determine.”   

159. The Bill therefore provides the framework for dealing with matters of judicial 
conduct but it is for the Lord President to determine the detail in rules and how 
such rules are to be published.  The Bill’s Policy Memorandum anticipates “that 
the required standards will be determined by the judiciary and set down in a code 
of conduct or judicial ethics under the authority of the Lord President.”96

160. In its evidence, the Law Society said that section 26 should place a 
requirement on the Lord President to make rules rather than simply stating that he 
“may” make rules, as the public and the judiciary have a right to know the 
procedures that will apply to them.  

161. What is clear is that the Lord President will have responsibility for putting in 
place a system of conduct and for dealing with complaints about the judiciary.  As 
a further step, sections 28 to 31 propose the establishment of a Judicial 
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Complaints Reviewer to review the handling of an investigation into judicial 
conduct when requested by either the complainant or the judicial office holder.   

162. The role of the Reviewer is restricted to considering the procedure followed 
and will not be to consider the merits of a particular case.  The policy 
memorandum states that “this proposal has been carried out against the 
background of public sector reform and the principles of streamlining bureaucracy 
and simplifying the public sector delivery landscape.  The involvement of the 
Scottish Public Services Ombudsman had previously been considered and 
rejected as this did not seem to be the correct approach to reviewing the 
application of a disciplinary process by the senior judiciary.”97

Dealing with Complaints about the Judiciary - Current Practice 
163. At present, there are no statutory provisions for dealing with complaints about 
judicial conduct other than in the most serious cases where a question of fitness 
for office arises.  The Bill’s policy memorandum states “the absence of a process 
for dealing the complaints that are made may, on occasion, undermine public 
confidence in the judiciary.”98  Presently, complaints about judicial conduct can be 
submitted to the Scottish Government, the Lord President or a Sheriff.  They are 
dealt with as is seen fit and no powers of sanction exist for any less serious but 
significant conduct that would attract disciplinary action, short of dismissal.   

164. According to the financial memorandum, there are around 180 complaints 
made each year about the Scottish Judiciary, the vast majority relate to sheriffs 
and a significant proportion of complaints relate to sentencing and other judicial 
decisions.

165. The proposals in the Bill to create a formal scheme would bring Scotland into 
line with other jurisdictions such as Canada and New Zealand who have long-
standing schemes and England, Wales and Northern Ireland where schemes have 
been introduced more recently.99

Judicial Conduct and Complaints about the Judiciary – Other Jurisdictions100

166. In England and Wales, the Office of Judicial Complaints (OJC) supports the 
Lord Chancellor and the Lord Chief Justice with their joint responsibility for the 
system of judicial complaints and discipline in relation to the judiciary, coroners, 
tribunal office holders and magistrates.  The OJC has 18 staff and in its first year 
of operation was allocated a budget of around £1.2m.  Last year it dealt with 
1674 complaints.  After consideration by the OJC, the Judicial Appointments and 
Conduct Ombudsman101 will consider individual complaints from a member of the 
public or a judge who is unhappy with some aspect of the handling of their case.  
During 2006-07, the Ombudsman received 304 new cases.   

167. In Northern Ireland, the responsibility for dealing with complaints lies with the 
Lord Chief Justice.  Minor complaints are dealt with by a “complaints officer” and 
for more serious complaints a Complaints Tribunal will be convened.  Any review 
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is conducted by the Lord Chief Justice.  Approximately 35 complaints were 
received during the first year of operation. 

168. In Canada, complaints about a judge’s conduct (but not a judicial decision) 
are made to the Canadian Judicial Council.  The Council has a variety of options, 
from asking the judge to respond to the complaint, to holding a full inquiry into the 
matter. In very serious cases, the Council can recommend to Parliament that a 
judge be removed from office.  In New Zealand, a Judicial Conduct 
Commissioner102 is responsible for receiving and assessing complaints about the 
conduct of the judiciary.   Once the Commissioner has conducted a preliminary 
examination of the complaint, he can dismiss the complaint, refer the complaint to 
the Head of Bench or recommend that the Attorney-General appoint a Judicial 
Conduct Panel to enquire into the matter.

169. The system in place in England and Wales, given the volume of complaints 
dealt with, is supported by a significant staff and budgetary resource.  The English 
system offers greater independence from the judiciary and government than the 
Northern Irish, New Zealand or Canadian models but the volume of complaints 
expected in Scotland is likely to be more comparable to that in Northern Ireland or 
New Zealand.    

Volume of Complaints Expected 
170. The financial memorandum anticipates that the number of complaints 
expected is around 182 annually.  The experience in England and Wales has been 
that the existence of a formal complaints system resulted in a significant increase 
in the number of complaints received.103  Whilst there is no direct comparison, the 
existence of a formal complaints process is estimated as increasing the number of 
complaints that might be received in Scotland to around 400, of which more than 
half may be sifted out as relating to a sentence or judgement or having no 
substance.

171. In England and Wales the Judicial Appointments and Conduct Ombudsman – 
equivalent to the Bill’s proposed Judicial Complaints Reviewer – received 27% of 
the original complaints to review.  Using this percentage, it is estimated that 
Scotland’s proposed Judicial Complaints Reviewer might consider around 
50 cases a year.  On this basis, the costs of the Judicial Complaints Reviewer are 
estimated to be around £24,000 based on 96 days work a year.  It is not intended 
that the Judicial Complaints Reviewer will have separate staff. 

The Judicial Complaints Reviewer  
172. Perhaps not surprisingly, the evidence received by the Committee from the 
judiciary was not wholly supportive of formalising the procedure for dealing with 
complaints.  In his evidence, the Lord President said— 

“Decisions are open to legal challenge on procedure anyway.  If, for example, 
a judge disputed a decision made by the Lord President, he or she would be 
in a position to challenge it in the Court of Session by way of judicial review if 
it was contended that the decision was procedurally inept.  The same would 
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be true, I think, of a complainant: they would be legally entitled to challenge 
the matter.  It might be a difficult course to follow, but it would be open for a 
person to do that.”104

173. On the proposal to have a Judicial Complaints Reviewer, the Lord President 
stated—

“It is unnecessary.  It is a question of confidence and trust.  One can 
reasonably suppose that we will be able to cope with matters adequately if 
they are dealt with in accordance with the rules that I envisage laying down in 
relation to any structure, or, indeed, if no rules as such are laid down in 
legislation or subordinate legislation but one deals with them as they are 
dealt with at the moment.”105

174. Lord Osborne said that there was some ignorance or uncertainty about how 
to go about making a complaint and to whom a complaint should be made and that 
he was not profoundly opposed to the provisions.  He went on to say however that 
the Members of the Court of Session regarded the Judicial Complaints Reviewer 
as “unnecessary and likely to generate significant public expenditure.  It is a sorry 
day if one cannot trust the Lord President to operate complaints procedures 
correctly.”106

175. This view was shared by the Faculty and the Sheriffs’ Association who said 
that although the number of complaints might increase, the number would still be 
very small “and the creation of an elaborate system to deal with such a small 
number might not be cost effective.”107

176. On the proposed system, Lord McCluskey said “Of course, you can have 
such a system, but you will pay the price in bureaucracy, time wasting and giving 
people opportunities to mock the judicial system.”108  In relation to the proposed 
Judicial Complaints Reviewer he commented that the situation was similar to that 
of ombudsmen in general and that in his view “it tends to be the case that they are 
sitting in judgment on people who are much better qualified that they are.  I am not 
happy with that.”109

177. On the proposal for a Judicial Complaints Reviewer, George Way for the Law 
Society, said— 

“The Law Society has seen that the ombudsman who looked into the way in 
which we regulated our complaints did not meet the public’s needs.  That 
system is now being swept away and replaced by an elaborate and 
expensive commission…The judiciary has to be careful about how far it 
allows the complaints system to proliferate and elongate.  There has to be an 
end to the process.  If there were opposition to a reviewer, we do not think 
that the objective of bringing complaints to an end would be achieved.  It is 
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desirable to have an end, so perhaps we should trust the Lord President in 
that matter.”110

178. Victim Support Scotland said that few complaints have been made about the 
judiciary but people do not know how to complain.  In its view— 

“there needs to be a vehicle to enable people to make complaints and other 
comments and to give feedback.  That is an expectation in today’s business 
world, but it is not readily accessible in relation to the judiciary.”111

179. Victim Support Scotland gave its support to the proposal for a Judicial 
Complaints Reviewer and said “Even if the complaints reviewer had no teeth, it 
would be good for the public to see that their comments had been acknowledged 
and accepted.”112

180. The Cabinet Secretary was asked why it is not intended to make the outcome 
of complaints public.  In response he said— 

“the last thing that we want to do is to provide an opportunity for holders of 
judicial office to be maligned and disparaged, and for complaints about them 
to be made public, without providing them with any protection…there could 
be an impact on civil or criminal appeals and other people could be dragged 
in.  The issue can be reviewed but I am not yet persuaded that it would be 
appropriate to publish evidence of judicial misconduct.”113

181. When questioned about the need for a judicial complaints reviewer at all, the 
Cabinet Secretary said— 

“In a constitutional arrangement that respects the principle of judicial 
independence, managing the conduct of judges is a function that can be 
undertaken only by the judiciary.  The Bill sets out a framework of powers, 
but leaves it to the Lord President to determine the rules that will be 
published.   However the fact that the Bill provides for the appointment of a 
judicial complaints reviewer seems to offer the general public some 
satisfaction that such matters will be dealt with.  That proposal is beneficial 
and will protect us against the accusation that the system is simply about 
judges reviewing themselves to protect themselves.”114

182. The Committee is of the view that it is imperative that there is a formal 
complaints process. Such a process should be transparent and well 
publicised and should clearly differentiate between complaints made about 
conduct and behaviour and those made about a judicial decision itself.  The 
Committee, by majority,115 agrees that in order to ensure public confidence 
and accountability, it is necessary to have a system for reviewing how a 
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complaint has been handled.  The Committee, by majority, agrees with the 
Bill’s proposal for a Judicial Complaints Reviewer.        

Removal of Judges and Sheriffs 
183. Sections 33 to 38 deal with the removal of judges and sheriffs.  Section 33 
provides that the First Minister must set up a tribunal to investigate and report on 
whether a person is unfit to hold judicial office by reason of inability, neglect of 
duty or misbehaviour where requested to do so by the Lord President.  Section 34 
provides for suspension of a judge who is being investigated by a tribunal.  
Sections 35 and 36 make further provision about a tribunal.  Section 37 details the 
different arrangements for removing a temporary judge from office and section 38 
makes provision for the removal from shrieval office. 

184. Section 33 reflects the present position as set out in the Scotland Act 1998 
which allows the First Minister, in relation to judges of the Court of Session, to take 
steps to constitute a tribunal.  The Lord President advised “as a matter of 
constitutional law, I do not have any serious difficulty with that state of affairs.”116

185. Both the Faculty of Advocates and the Law Society of Scotland agreed that 
the involvement of the First Minister was constitutionally appropriate and both 
were content with the proposed composition of the tribunal (two judicial members, 
a solicitor, an advocate and a lay member).117

186. The Sheriffs’ Association said however that it continued to be opposed to the 
inclusion of a lay person in the tribunal and that it had concerns about section 38 
saying “the proposed amendment to section 12 of the 1971 Act reduces the 
protection afforded to sheriffs and breaches previous Ministerial assurance at the 
time of devolution.”118

187. In response to the Sheriffs’ Association’s concern, the Cabinet Secretary 
said—

“What has been proposed is perfectly reasonable.  We are ensuring that 
such matters will be dealt with to some extent by the Lord President as 
opposed to by ministers. There is no suggestion that anyone in that office 
will seek to interfere unduly.  It is a matter of balance.  I do not see what the 
holders of shrieval office have to fear.”119

188. The Committee notes the apprehensions of the Sheriffs’ Association 
but is of the view that the Bill provides appropriate safeguards in relation to 
the removal of sheriffs. 

THE COURTS 

189. Part 3 of the Bill (sections 40 to 55) make certain provisions for the courts.  
Scottish Ministers will be required to consult the Lord President before laying an 
order altering the number of judges in the Inner and Outer Houses and there is 
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now provision for the quorum of the Inner House of the Court of Session and the 
Lands Valuations Appeal Court to be modified.

190. Section 44 re-states the responsibilities of sheriffs principal setting out how 
this relates to the Lord President’s overarching responsibility and direction making 
power.

191. In general, these provisions were welcomed.  Specifically the Scottish 
Justices Association welcomed the responsibilities given to Sheriffs Principal in 
Section 55 with regard to the provision and management of JP courts. 

THE SCOTTISH COURT SERVICE 

192. Part 4 of the Bill establishes a body corporate known as the Scottish Court 
Service.  The Explanatory Notes say that the functions of the SCS are “to provide 
the administrative support for the scottish courts, the judiciary of those courts and 
certain other specified persons.”  In contrast to the existing SCS which is an 
Executive Agency of the Scottish Government under ministerial control, the new 
SCS will be a separate legal entity from Government.  It will be both a body 
corporate, consisting of seven judicial members and six non-judicial members 
chaired by the Lord President, and an office in the Scottish Administration.   

193. The SCS will no longer come under the direct authority of the Cabinet 
Secretary for Justice but will operate within a set of principles agreed with Scottish 
Ministers.  The cost of the running the SCS will be covered by a separate vote in 
the annual Budget Act.  The Committee notes that responsibility for matters to with 
legal aid and court fees will remain with the Government.  The Cabinet Secretary 
explained this saying, these are ”matters of public policy that change with time, 
rather than matters relating to fundamental independence and the separation of 
powers, which are the bedrock on which a democracy is built.”120

194. As noted in the policy memorandum, in order to establish the SCS as an 
office within the Scottish Administration, it will be necessary for an order to be 
passed at Westminster to amend the Scotland Act 1998; the effect of this will be to 
enable the SCS to employ civil servants directly. 

195. As referred to earlier in this report, a review of the structure and governance 
of the Scottish Court Service (the Osler Review) was undertaken during 2005.  
The report published in early 2006, made recommendations relating to the future 
governance of the supreme and sheriff courts in Scotland and the future 
relationship between the SCS and the judiciary.  It concluded that there would be 
advantages in creating a unified judiciary with its own management structure. 

196. Following that review, the first steps were taken to involve the judiciary in the 
strategic governance of the SCS with the establishment of a strategic board to 
advise the chief executive.  Thereafter, responses to the consultation on 
Strengthening Judicial Independence in a Modern Scotland suggested that it 
would be difficult to put the Lord President in the position of having overall 
responsibility for the efficient disposal of business in all courts without giving him 
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authority over the administrative support for those courts.  The next consultation 
on the draft bill, contained in the White Paper, suggested a way forward and 
discussion on the detail followed, culminating in the current Bill’s proposals. 

197. In his evidence, Alastair Sim for the SCS, said that the recent greater 
involvement of judicial representatives in the SCS has helped the SCS “to take 
decisions that are better by being informed by the judicial perspective and which 
the judiciary understands better because of the judicial representatives’ 
participation in the decision making.”121

198. The Committee understands the benefits of judicial involvement in the 
running of the courts administration, however there were concerns expressed by 
the PCS that the major changes already underway in the Court Service should be 
allowed to bed in before moving to a unified court service under the jurisdiction of 
the judiciary.

199. Ken Brown, PCS, said— 

“We acknowledge that a unified judiciary will be good for the SCS and we are 
pleased to see it happening.  However, there is an awful lot going on and we 
are not entirely sure that we can cope at the coalface.  I am sure that things 
are okay at board level, but we feel that we might be taking on too much with 
all the changes that are going on in the courts.”122

200. The Committee notes the report of the Osler Review which states “A move to 
a unified, structured judiciary is in itself a major and experimental step.  If it is 
established consideration should be given again to its relationship to the SCS, 
possibly after three years.”123

201. It is clear that there is support within the judiciary and in the SCS 
management for proceeding with the changes to the SCS.  In this regard, and 
more widely, the Bill confers on the Lord President many new responsibilities, not 
least of which is the chair of the new SCS.  In general therefore there will be an 
increase in the judiciary’s involvement in administrative matters.

202. In his evidence to the Committee, the Lord President said that the model for 
the new SCS had to some extent been the Irish system and that— 

“The Irish experience suggests that the work with the Scottish Court Service 
will take maybe two days a month.  The amount is not expected to be large, 
although there will be other, wider, responsibilities that will take more time, 
such as that on unification of the court structure, which will require me to co-
ordinate matters with the sheriffs principal.”124

                                           
121 Justice Committee, Official Report, 18 March 2008, Col 640 
122 Justice Committee, Official Report, 18 March 2008, Col 651 
123 Paragraph 7.25, Agency Review of the Scottish Court Service, Report by Douglas Osler  
124 Justice Committee, Official Report, 11 March 2008, Col 567 
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203. Lord Osborne said that judges of the Court of Session are happy with the 
governing body of the SCS as proposed in the Bill and that judges did not expect 
that the proposal to impose an unnecessary administrative burden on judges.125

204. In his evidence however, Lord McCluskey said that the burden that was 
being put on the Lord President will require “large numbers of civil servants to do 
his bidding, and I do not approve of that.”126

205. He went on to say that if judges “are going to be given administrative burdens 
as well – the Bill is full of such burdens – I am afraid that that will make people 
disenchanted.  Already we see that sometimes the best people do not apply to go 
on the bench.”127

206. The Cabinet Secretary confirmed his view that it was appropriate for the Lord 
President to chair the SCS board and for it to fall within his (the Lord President’s) 
domain rather than that of the Government.  He went on to say that the formal role 
as chair of the board would not detract from the Lord President’s judicial functions, 
“Obviously, the Lord President can delegate some of his responsibilities, and he 
will have an enhanced private office to support him.”128

207. The Committee notes from the Bill’s financial memorandum129 and the 
response of the Scottish Government Bill Team to the Finance Committee, that the 
Lord President will, in due course, determine the shape and size of the additional 
support that he requires.  The Committee also notes that allowance has been 
made for temporary judicial cover for judges and sheriffs who are engaged on 
duties supporting the Lord President with his new responsibilities.  The equivalent 
of the annual cost of 200 sitting days has been allowed for.  This is a not 
inconsiderable amount of judicial sitting time which could be surrendered to 
administrative work.

208. Professor Alan Paterson observed— 

“Given that in terms of the Bill the Judiciary will be more in charge of the 
running of the courts than their English counterparts it is interesting that 
composition of the bodies charged with this function in the two countries is as 
it is.  I understand that in England a new Board of eleven members will be 
chaired by an independent non-executive lay chair with three judges, four 
executive directors, a representative of the Ministry of Justice and two other 
non-Executive directors.  In Scotland, the Bill proposes a body (SCS) chaired 
by the Lord President with six judicial members, two practicing lawyers, a 
chief executive and three lay members.  I can certainly see that it might be 
argued that the English approach is more balanced than that in the Bill”130

209. The Committee reiterates its concerns expressed in paragraph 52 about 
the potential administrative burden falling to judicial post-holders and 
                                           
125 Justice Committee, Official Report, 11 March 2008, Col 597 
126 Justice Committee, Official Report, 18 March 2008, Col 630 
127 Justice Committee, Official Report, 18 March 2008, Col 630 
128 Justice Committee, Official Report, 25 March 2008, Col 685 
129 Financial Memorandum, paragraphs 207 - 211 
130 Professor Alan Paterson, written evidence 
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particularly the Lord President.  As a consequence of the Committee’s 
reservations, at this stage, removal of the Scottish Court Service from the 
direct authority of Scottish Ministers is not unanimously supported by the 
Committee.

Accountability and Governance 
210. Schedule 3 of the Bill sets out further detail about the SCS, the membership 
and appointment processes.  There are seven judicial members; the Lord 
President, the Lord Justice Clerk, a judge of the Court of Session, a sheriff 
principal and two sheriffs.  The six non-judicial members are an advocate, a 
solicitor, the Chief Executive of the SCS and three other individuals who are not 
part of the legal system.

211. Although there is no member specifically there to represent courts users, 
Eleanor Emberson, Chief Executive of the Scottish Court Service, said “the best 
way to represent court users – customers of the court service – is for the board to 
have three independent members who are not part of the legal system and who 
can, in effect, be the voice of the people of Scotland.”131

212. In its written submission, the Part Time Sheriffs’ Association called for 
representation on then board of SCS saying— 

“At a basic level, it does seem remiss to have no representation on behalf of 
the eighty part-time sheriffs in Scotland on the Board of the SCS, when those 
Sheriffs have so much experience in the administration of civil and criminal 
justice throughout Scotland.”

213. In both written and oral evidence, the Law Society of Scotland said that it was 
concerned about the position of the chief executive— 

“We believe that he has to be in or out: either he is the chief executive, in 
which case he should not be a member of the board – he should not be a 
voting member – or he is a member of the board, in which case he should not 
be a member of the SCS.  His appointment should be separate.  That issue 
needs to be addressed with regard to good corporate governance.  We do 
not see the solution, just now she is the servant of twa masters.”132

214. This issue was considered by Audit Scotland who said— 

“practice in the public sector has varied and to some extent may be 
influenced by the functions of that body.  Whilst it is ultimately a policy matter, 
our view would be that on balance, for bodies where the role of the chief 
executive very much accords with the purpose of the body e.g. to run the 
court service, then it is likely to be more conducive to effective running and 
cohesion of the organisation if the chief executive is a full member of the 
board with full voting rights.”133

                                           
131 Justice Committee, Official Report, 18 March 2008, Col 641  
132 Justice Committee, Official Report, 11 March 2008, Col 612 
133 Audit Scotland, written evidence 
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215. The Lord President was asked whether he saw his involvement in the 
strategic management of the SCS as drawing the Lord President more directly into 
the work of government, to which he responded— 

“Government has various aspects.  I regard the judiciary as an arm of 
government, in a sense.  The Bill might seem to draw us closer towards 
executive government than has been the case hitherto, but putting a judicial 
majority on the Scottish Court Service moves the system back more closely 
to the judicial arm of government rather than with the executive arm of 
government.”134

216. In relation to accountability he said “the matter may arise specifically in 
relation to my position as the head, or rather the chair, of the corporate body that 
is to be the Scottish Court Service.  I do not see any responsibility to Parliament 
under the Bill other than in that regard.”135  He went on to say— 

“under the Scotland Act 1998, the Scottish Parliament does not have an 
existing power to compel any judge to appear before it.  To secure such a 
power, the Scotland Act 1998 would require to be amended or some other 
Westminster-based mechanism would have to be used to derogate from the 
existing provision…I do not think that any change is needed or that making a 
change would be appropriate…I could assist by being invited to attend it from 
time to time to explain the Scottish Court Service’s performance.  Routine 
matters are for the chief executive to explain.”136

217. This position was confirmed by Eleanor Emberson, who said— 

“I am the accountable officer for the Scottish Court Service at the moment 
and I would have that role under the new arrangements as well.  I would 
expect to be the person to answer any questions that this committee or other 
committees might want to ask about the business of the service.”137

218. Although Eleanor Emberson was not of the view that the Lord President is 
the person who is ultimately answerable for the proper use of public money or the 
proper handling of business in the service, she did agree that the Lord President 
would be likely to appear before the committee if invited to do so— 

“The Parliament would be able to invite the Lord President to appear before 
it.  In such  a dire situation, it is hard to believe that he would not accept that 
invitation, but if he chose not to do so, parliamentarians could summon non-
judicial members of the corporate body and the principal accountable 
officer.”138

219. In his written evidence Professor Alan Paterson said— 

                                           
134 Justice Committee, Official Report, 11 March 2008, Col 568-9 
135 Justice Committee, Official Report, 11 March 2008, Col 569  
136 Justice Committee, Official Report, 11 March 2008, Cols 569-70 
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“In England and Wales it seems to be accepted that it is appropriate for the 
senior judiciary to appear before parliamentary committees following the 
recent constitutional changes, to respond to questions relating to matters for 
which they are responsible (but not in relation to individual cases).  I would 
consider the same to hold true in Scotland.  I note the discussions about the 
compellability of judges to appear before the Parliament and the Lord 
President in particular.  I suspect that the question is to a certain extent 
academic.  Parliament may well in the future invite the Lord President to 
appear before it in relation to non-routine matters to do with the SCS’s 
performance, and he has indicated that he will accept some such invitations.  
If a situation arose where there was widespread public and parliamentary 
concern at some aspect of the operation of the courts and the SCS, I would 
think it unlikely that the Lord President would refuse a reasonable request to 
attend in such circumstances”139

220. Professor Sir David Edward was asked about the Lord President having a 
degree of accountability to the Parliament as a consequence of his additional 
administrative responsibilities and replied— 

“We need to be extremely careful about how much we load on to the office of 
Lord President…the Parliament and the Government should trust the Lord 
President to do the job to which he has been appointed.  Excessive 
pressures in the name of accountability might make it extremely difficult to 
perform that job well in our Scottish context.”140

221. In response to the question of accountability, the Cabinet Secretary 
confirmed that— 

“The SCS board will be accountable in a variety of ways.  The chief executive 
is the accountable officer and is responsible for the SCS’s proper and 
efficient use of resources – the chief executive is a compellable witness…If 
there were serious problems about apparent failure in the SCS, the Scottish 
Ministers could make an order that would be subject to affirmative procedure, 
thereby ensuring parliamentary accountability.”141

222. The Cabinet Secretary went on to say that any move to make the Lord 
President compellable “would lead us down the route of interfering with the 
concept behind the Bill – the independence of the judiciary.”142

223. Having considered the evidence, the Committee is content that the 
chief executive should be a member of the board of the Scottish Court 
Service and is of the view that there is no strong reason to change the 
existing legislative provisions whereby the Lord President is not a 
compellable witness.  In this regard, the Committee welcomes the 
willingness of the Lord President to assist the Parliament when invited to do 
so.

                                           
139 Professor Alan Paterson, written evidence 
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Default Power 
224. The order that Scottish Ministers could make, referred to by the Cabinet 
Secretary, relates to the provision in section 66 giving Scottish Ministers a default 
power to take over the functions of the SCS in the event of serious failure.

225. The Committee was advised in correspondence from the Cabinet Secretary 
that it is not uncommon to make provision in legislation for what is to happen if 
things go wrong but that this is generally done by way of power of direction.  A 
power of direction was not thought to sit well with the independence of the SCS, 
so a default power has been included.

226. In its report, the Subordinate Legislation Committee raised concerns about 
this section.  The Subordinate Legislation Committee was concerned that this 
provision gives the Scottish Government power to take over the SCS indefinitely, 
that there is no mechanism for the order to be revoked once no longer required, 
nor any opportunity for Parliament to formally consider whether and for what time 
the order should remain in force and that this is not in keeping with the objective of 
the Bill which is to secure the independence of the Scottish Court Service.   

227. We note the comments of the Cabinet Secretary that this power “would be 
used in only the most extreme circumstances.” Nevertheless, we seek further 
clarification of whether, in the circumstances where the Scottish Ministers did take 
over the running of the SCS, it would be likely to retain the functions permanently 
or whether it would transfer the functions to another statutory body independent of 
the Scottish Government.

228. The Committee is content that this power be included in the Bill but 
requests that the Scottish Government reviews the comments made by the 
Subordinate Legislation Committee and reverts to this Committee on all the 
issues raised.

ISSUES RAISED BY OTHER COMMITTEES 

Subordinate Legislation Committee 
229. During its consideration of the Bill’s delegated powers, the Subordinate 
Legislation Committee raised a number of issues with the Government and drew 
this Committee’s attention to its concerns.  Its report is included at Annexe A.

Finance Committee 
230. The Finance Committee agreed to adopt level one scrutiny in relation to this 
Bill and did not therefore take oral evidence or produce a report; however it did 
seek written evidence from relevant parties.  Responses were received and 
considered from the Judicial Appointments Board, the Lord President’s Private 
Office and the Scottish Court Service.  The Committee sought responses from the 
Scottish Government Bill Team on the points raised in the submissions and 
advised that it was content that the points raised had been addressed.143  The 
relevant correspondence is included at Annexe B.

                                           
143 Letter of 16 April 2008 from the Convener of the Finance Committee to the Convener of the 
Justice Committee 
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CONCLUSIONS 

231. The Committee agrees to the general principles of the Bill, but in doing 
so draws its concerns to the Scottish Government about firstly the 
considerable administrative and organisational burdens to be placed on this 
and any future Lord President and secondly its reservations about moving 
direct authority for the Scottish Court Service away from Scottish Ministers; 
and notes that there was not unanimous support within the Committee for a 
Judicial Complaints Reviewer.  Further, the Committee requests that the 
Scottish Government provide independent quantifiable evidence about the 
impact that the Bill’s proposals could have on judicial time, as the 
Committee is concerned that the impact could be to detract from the judicial 
role.
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ANNEXE A: REPORTS FROM OTHER COMMITTEES 

Subordinate Legislation Committee 

Report on the Judiciary and Courts (Scotland) Bill at Stage 1 

The Committee reports to the Parliament as follows— 

Introduction

1. At its meetings on 26 February and 18 March 2008, the Subordinate 
Legislation Committee considered the delegated powers provisions in the 
Judiciary and Courts (Scotland) Bill at Stage 1. The Committee submits this report 
to the Justice Committee, as the lead committee for the Bill, under Rule 9.6.2 of 
Standing Orders. 

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.144

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Annexe. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee approves without further comment: sections 2(5)(h), 10(1)(g), 
26(1), 35(3), 38, 40, 41, 42, 43, 47, 48, 54, 58(1)(h), 62(8)(a) and 62(9), 70, 71, 
72, schedule 1 - paragraph 3(4), schedule 3 - paragraphs 3(2) and 19(1).

Section 66(2) – default power – power to the Scottish Ministers to carry out 
the functions of SCS 

5. Section 66(2) confers a power on the Scottish Ministers to provide by order 
for the functions of the Scottish Court Service (SCS) to be carried out by them 
instead, in the event of a serious failure by the SCS to carry out its functions such 
that there is a significant risk to the efficient and effective functioning of the 
Scottish courts. 

6. The Committee asked the Government to consider amending this power to 
place the Scottish Ministers under a duty to revoke such an order as soon as they 
are satisfied that SCS can perform its functions with a view to ensuring a return to 
the situation reflecting Parliament’s intention (i.e. that the administration of the 
courts should be carried out by the SCS rather than an agency of the Scottish 
Ministers).

7. The Scottish Government responded by stating that the outcome of the 
Scottish Ministers’ assumption of the SCS’s functions may not be the return of 
those functions to the SCS.  It is possible that SCS’s failings may be so 

                                           
144 Delegated Powers Memorandum
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fundamental that the Scottish Ministers see the permanent assignment of its 
functions to the Scottish Ministers or ultimately further legislation to give the 
functions to another statutory body as the best way forward after the Scottish 
Ministers have used the default power.

8. The Committee acknowledge that this power is intended for exercise in an 
extreme situation and therefore that it is possible that SCS’s failings may be so 
fundamental that it may not be appropriate to return their functions to them.  The 
Committee noted that the Scottish Ministers’ exercise of this power is subject to 
conditions: (a) that the SCS is failing to carry out is functions to such an extent that 
there is a significant risk to the efficient and effective functioning of the Scottish 
courts; or is carrying them out in such a way there is such a risk; and (b) that in 
order to avoid or mitigate that risk it is necessary that the functions be carried out 
instead by them. 

9. The Committee noted that where these conditions apply, the order providing 
for the SCS’s functions to be carried out instead by the Scottish Ministers will be 
subject to a higher degree of Parliamentary scrutiny as, while such an order 
comes into force immediately, it ceases to have effect after 40 days unless 
approved by a resolution of the Parliament.  However, if approved by the 
Parliament, such an order can remain in force indefinitely. 

10. The Committee remains concerned that a power for the Scottish Government 
to take over the SCS’s functions indefinitely is not compatible with the Bill’s 
purpose and Parliament’s intention (assuming the Bill is passed) to establish the 
SCS as a body corporate operationally independent of the Scottish Ministers.  In 
essence, the Committee’s concern is that the Bill provides no requirement or 
mechanism for termination of the order.  As framed there is no duty for the order to 
be revoked, once it is no longer required.  Further, there is no opportunity for 
Parliament to formally consider whether the order should remain in force once 
initial approval is granted.

11.  The Committee considers that the Government should have further regard to 
amending this power to place the Scottish Ministers under a duty to revoke an 
order made under section 66(2) as soon as they are satisfied that SCS can 
perform its functions again.  Whilst the Committee notes the Government’s 
response that it may not be appropriate to return the functions to SCS where its 
failings are fundamental, the Committee considers this to be a separate matter.   
In such circumstances the duty to return SCS’s functions to SCS (by revoking the 
order) would not apply if the Scottish Ministers were not satisfied that SCS could 
perform its functions again.  The Committee considers that further consideration 
should be given to time-limiting or sunsetting any order as a mechanism for 
enabling Parliamentary scrutiny of the duration of the order.  This would mean that 
if the Scottish Ministers required the power to perform SCS’s functions beyond the 
duration of the original time-limited order, they would require to make a further 
order.  This mechanism would ensure that Scottish Ministers would have to make 
out their case for it before Parliament. The Committee draws these concerns 
to the attention of the lead committee and recommends to the lead 
committee that it press the Government to consider amending this power to 
place the Scottish Ministers under a duty to revoke an order made under 
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section 66(2) as soon as they are satisfied that SCS can perform its 
functions and consider time limiting such orders.

12. The issue of what steps may be taken by the Scottish Ministers in the 
circumstances where the SCS’s failings are so fundamental that is not appropriate 
to return their functions to them is a policy matter.  The Committee therefore 
draws this matter to the attention of the lead committee who may wish to ask 
the Government to explain whether the Scottish Ministers would be likely to 
retain SCS’s functions on a permanent basis or whether the transfer of these 
functions to another statutory body independent of the Scottish Government 
would be more likely. 

13. The Committee also sought clarification from the Government whether it was 
intended that any revocation order be subject to the same Parliamentary 
procedure as the original order (i.e. that that the revocation of the original order 
would only be temporary unless approved by the Parliament within 40 days).  This 
was the Committee’s understanding of the Parliamentary procedure applying to 
such a revocation order based upon reading sections 66(2) and 67(5) together 
with paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish 
Parliament) Order 1999. 

14. The Government agreed with the Committee’s analysis of the procedure to 
apply to an order revoking an order made under section 66(2) and is considering 
whether it is appropriate for the revocation order to follow the procedure in section 
67(5) of the Bill. The Committee recommends that the Government clarify 
this and will monitor any amendments made by the Government in this 
respect at Stage 2 when it will reconsider the matter.

15. The Committee consider that any action taken under the temporary use of 
the power should remain valid even if the order is not affirmed within 40 days.  
However, the Committee noted the statement in paragraph 69 of the Delegated 
Powers Memorandum which states that: “a procedure which requires an 
affirmative resolution by the Parliament if the Scottish Minister’s actions is [sic.] to
be allowed to stand is appropriate.”  The Committee therefore asked the 
Government to clarify what the effect would be of any action taken by the Scottish 
Ministers if not affirmed by the Parliament within 40 days. 

16. The Government confirmed that it is its intention that any action taken under 
the temporary use of the power (even if the order is not affirmed by the Parliament 
within 40 days) will continue to have effect.  The Committee noted that the 
Government is considering whether it wishes to amend section 66 to make it clear 
that action taken by the Scottish Ministers during a period between the order being 
made and the Parliament choosing not to affirm it remain valid. The Committee 
will monitor any amendments made by the Government in this respect at 
Stage 2 and reconsider the matter.

Schedule 3, paragraph 2(5) – power to alter the membership of the SCS 
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17. Paragraph 2(5) of schedule 3 enables the Scottish Ministers, with the 
consent of the Lord President, to modify the categories of judicial members and 
non-judicial members of the SCS subject to the restriction that the total number of 
non-judicial members must not exceed the total number of judicial members of the 
SCS.  Whilst the exercise of this power is subject to the higher degree of 
Parliamentary scrutiny of affirmative procedure, the Committee was concerned 
that the use of this power did not become a regular occurrence to ensure that the 
SCS has reasonable periods of stability in the composition of its membership.  The 
Committee therefore asked the Government to consider amending the provision to 
provide that it may only be exercised when the Scottish Ministers consider it 
necessary for the efficient and effective functioning of the Scottish Courts. 

18. The Government responded that it does not consider such an amendment to 
be appropriate given that there may be other circumstances in which it may be 
appropriate to amend SCS’s membership. For example, future changes in the 
structure of the overall justice system may lead the Scottish Ministers and the Lord 
President to think that the membership of SCS should be revised.  In addition, the 
Government explains that the Lord President may decide, in the light of 
experience, that the SCS corporate body is the wrong size to be an effective 
decision-taking body and may ask the Scottish Ministers to consider revising the 
membership of SCS.

19. The Committee agrees that the examples of circumstances which may 
necessitate a change in the composition of SCS are possible and reasonable and 
not directly related to “the efficient and effective functioning of the Scottish courts”.  
The Committee is therefore satisfied with the Government’s explanation as to why 
it is not appropriate to amend this power in this way.  The Committee considers 
that the Scottish Ministers are likely to be discouraged from seeking to exercise 
this power to alter the membership of SCS too frequently on the basis that any 
such order would require to be approved by the Scottish Parliament. The
Committee therefore considers that the response from the Government is 
satisfactory and that suitable safeguards are provided by the requirement 
for affirmative procedure. 

Section 15(1) and (2) – guidance to the Judicial Appointments Boards for 
Scotland (JAB) 

20. The functions of the Judicial Appointments Board (JAB) are to recommend 
individuals for appointment to judicial offices within the JAB’s remit to the Scottish 
Executive and to provide advice to members of the Scottish Executive in 
connection with such appointments.  Section 15(1) and (2) provide that the 
Scottish Ministers and the Lord President may both issue guidance to the JAB as 
to the procedures to be followed by it in the carrying out of its functions.  
Subsections (5) and (6) provide that (i) before the Scottish Ministers issue any 
guidance they must consult with the Lord President and the JAB and (ii) before the 
Lord President issues any such guidance he or she must consult the JAB and 
obtain the agreement of the Scottish Ministers.

21. The Delegated Powers Memorandum did not refer to this power or provide 
any justification for it.  The Committee therefore asked the Government a number 
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of questions in relation to this power and its potential use.  Whilst section 9(3) of 
the Bill provides that “In carrying out its functions, the Board is not to be subject to 
the direction or control of any member of the Scottish Executive or any other 
person”, the Committee was concerned about the potential impact of this power to 
issue guidance on the independence of the JAB (which requires to have regard to 
that guidance in the exercise of its functions). 

22. The Committee asked the Government to explain why, where the substance 
of the guidance to be issued by the Scottish Ministers to the JAB under section 
15(1) is to relate to procedures, it is appropriate that this take the form of guidance 
rather than regulations.  The Committee suggested that regulations etc. (in the 
form of a statutory instrument) would provide greater transparency than guidance. 

23. The Government responded that: “It would be entirely inappropriate for the 
Scottish Ministers to seek to direct the Board either through taking regulating 
making [sic.] powers or in any other way.  Minister [sic.] have, however, taken the 
power at section 15 to issue guidance to the Board on procedural matters.” 

24. The Committee sought clarification from the Government as to what form of 
guidance the Scottish Ministers proposed to issue to the JAB in relation to the 
procedures to be followed by the JAB in the carrying out of its functions.  The 
Government has responded that it has no current plans to issue guidance to the 
JAB and that “it is difficult at this stage to be precise about what issues might be 
covered”.  The example of guidance upon changes to employment or equality 
legislation impacting upon the JAB’s work is provided.  The Government 
emphasised that it would be for the JAB to decide whether, and if so how, its 
practices and procedures needed to be adapted to accommodate any new 
circumstances.  The Government has also said that it is possible that the JAB may 
wish to seek guidance from the Scottish Ministers or the Lord President. 

25. The Government has also responded that whilst it is appropriate for the Lord 
President, in his new role as head of the Scottish judiciary, to be given power to 
issue guidance to the JAB, the Bill recognises that the Scottish Ministers have 
ultimate responsibility for judicial appointments in Scotland.  The Government 
asserts that this provision will not impact on judicial independence as, in issuing 
guidance to the JAB, the Lord President will not be acting in a judicial capacity. 

26. The Government has not explained why it considers that it is appropriate to 
issue guidance to the JAB in the form of “soft law” guidance relating to procedure 
to be followed by the JAB rather than in the form of regulations.  The Committee 
concludes that guidance to the JAB as to the procedures to be followed by it in 
carrying out its functions, which the JAB must “have regard to” in carrying out its 
functions, does not amount to “direction or control” of the JAB.  Such guidance 
relating to the procedures to be followed by the JAB in carrying out its functions 
could be more easily departed from by the JAB than if procedural requirements 
were set out in the form of regulations which the JAB would have to comply with.  
Guidance would therefore be less likely than regulations.  The Bill also provides 
that the Scottish Ministers must publish any such guidance and lay a copy of this 
guidance before the Parliament which should ensure a degree of transparency 
and accountability as to its content and function. 
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27. The Government did not provide any real clarification of the kind of guidance 
it intends to issue to the JAB although it confirmed that there are no current plans 
to issue guidance to the JAB.  The Government’s response emphasises that the 
JAB will be classified as an advisory non-departmental public body which is 
operationally independent of the Scottish Ministers and this independence is 
protected in the Bill which provides that the JAB is not to be subject to the direction 
or control of any member of the Scottish Executive or any other person.  The Bill 
also prescribes that selection by the JAB for recommendation of a person for 
judicial office is to be “solely on merit”. The Committee accepted that this 
fundamental requirement cannot be affected by guidance. Accordingly, the 
Committee considers this power acceptable in principle based on the 
Government’s response emphasising the intended independence of the JAB 
and the safeguards built into the Bill itself. 

28. The Committee also asked the Government to explain in relation to the 
guidance to be issued by the Lord President to the JAB–– 

(a) if the purpose of section 15(5) and (6) is to avoid duplication between the 
guidance to be issued by the Scottish Ministers and the Lord President, why 
this is this not referred to in the provisions; and 

(b) why there is a requirement for the Lord President to obtain the Scottish 
Ministers’ agreement before issuing any guidance to the JAB, in light of the 
independence of the judiciary. 

29. In its response, the Scottish Government states that legislative provision is 
drafted to have legal effect and does not necessarily explain its purpose. 

30. The Committee agrees with the Government’s general contention that 
legislative provision is drafted to have legal effect and does not necessarily explain 
its purpose.  However, if the purpose of section 15(5) and (6), in requiring Scottish 
Ministers to consult the Lord President before issuing any guidance to the JAB and 
the Lord President to seek the approval of the Scottish Ministers before issuing 
any guidance to the JAB, is to safeguard against duplicate or conflicting guidance, 
then this effect could be transparent by providing distinct functions to each body of 
guidance on the face of the Bill.   

31. Alternatively, the criteria upon which the Scottish Ministers will approve or 
disapprove guidance to be issued by the Lord President to the JAB could be 
referred to on the face of the Bill and one criterion could be to avoid duplication 
between any guidance issued by the Scottish Ministers and the Lord President to 
the JAB.  This would have provided transparency as to the way in which Scottish 
Ministers are to exercise their discretion to approve or disapprove any guidance to 
by issued by the Lord President to the JAB.  However, the Bill is silent as to the 
criteria which will be applied by the Scottish Ministers in deciding whether to 
approve proposed guidance to be issued by the Lord President to the JAB.  In the 
circumstances, the only limitation upon the Scottish Ministers’ exercise of their 
discretion in deciding whether to approve or disapprove guidance which the Lord 
President proposes to issue to the JAB is that implied by law to act reasonably.
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32. The Committee acknowledges that the Government’s justification for the 
Scottish Ministers’ power to veto any proposed guidance by the Lord President to 
the JAB is its ultimate responsibility for judicial appointments in Scotland.  Section 
9(2) of the Bill provides that the functions of the JAB are: (1) to recommend to 
members of the Scottish executive individuals for appointment to judicial offices 
within the Board’s remit; and (2) to provide advice to members of the Scottish 
Executive in connection with these appointments.  Accordingly, the Committee 
considers it appropriate that the Scottish Ministers have the right to vet any 
guidance which the Lord President proposes to issue to the JAB, which is 
responsible for recommending people for judicial appointment to the JAB.  It 
also acknowledges that the Lord President, in preparing guidance to be 
issued to the JAB, is not acting in a judicial capacity.

33. In the circumstances, the Committee has no specific reservations at 
this stage as to the power conferred upon the Scottish Ministers and the 
Lord President to issue guidance to the JAB.  However, the Committee 
draws this matter to the lead committee for further consideration as various 
questions of interest arise as to the limitations of guidance and what 
practical application is intended.  The Committee will reconsider these 
provisions at Stage 2. 
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ANNEX

Correspondence between the Subordinate Legislation Committee and the 
Scottish Government following its meeting of 27 February 2008 

1. On 26 February 2008, the Committee asked the Scottish Government for 
further explanation of a number of matters.  These are considered in turn. 

Section 66 (2)-default power-power to the Scottish Ministers to carry out the 
functions of the SCS

1. The Committee asked the Scottish Government–– 

 to consider amending the power to place the Scottish Ministers under a 
duty to revoke such an order as soon as they are satisfied that SCS can 
perform its functions;

 to clarify whether it is intended that a revocation order revoking an order 
made under section 66(2) is to have temporary effect unless approved by 
the Parliament (which appears to be the effect of the provision on reading it 
with paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the 
Scottish Parliament) Order 1999 (SI 1999/1379)); and 

 to clarify what it considers to be the effect of any action taken by the 
Scottish Ministers if not affirmed by the Parliament within 40 days. 

The Scottish Government responds as follows–– 

2. The ultimate outcome of Ministers’ assumption of the SCS’s functions may 
not be a return of these functions to the SCS.  It is theoretically possible that the 
SCS’s failings may be so fundamental that Ministers and Parliament see the 
abolition of the SCS and the permanent assignment of its functions to Ministers or 
legislation to give the functions to another statutory entity as the best way forward 
after Ministers have used the default power.  The Scottish Government therefore 
considers that it would not be appropriate to amend the power in the way 
suggested.

3. The Scottish Government agrees with the Committee’s analysis and is 
considering whether it is appropriate for the revocation order to follow the 
procedure in section 67(5) of the Bill. 

4. The Scottish Government is considering whether section 66 may need to be 
amended to make it clear that actions taken by the Scottish Ministers during a 
period between the Order being made and Parliament choosing not to affirm it 
remain valid. For instance, contracts for supplying the courts with stationery and 
facilities entered into by the Scottish Ministers during this period would have to 
remain valid after Parliament had chosen not to affirm the order.
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Schedule 3-paragraph 2 (5)-power to alter the membership of the SCS

5. The Committee asked the Scottish Government to–– 

 consider amending this provision to provide that, in addition to the 
requirement to obtain the Lord President’s consent, the power may only be 
exercised when the Scottish Ministers consider it necessary for the efficient 
and effective functioning of the Scottish courts.

The Scottish Government responds as follows–– 

6. The Scottish Government considers that, as there are circumstances which 
do not directly relate to “the efficient and effective functioning of the Scottish 
courts” in which it may be appropriate to revisit the SCS’s membership, it would 
not be appropriate to amend this provision in this way.  For instance future 
changes in the structure of the overall justice system may lead Ministers and the 
Lord President to think that the membership should be revised, or the Lord 
President may decide in the light of experience that the SCS corporate body is of 
the wrong size to be an effective decision-taking body and may wish to invite 
Ministers to revisit the membership.

Section 15(1) and (2) – guidance to the Judicial Appointments Board for 
Scotland (JAB) 

7. The Committee asked the Scottish Government–– 

 in the circumstances where the substance of the guidance to be issued by 
the Scottish Ministers to the JAB under section 15(1) is to relate to 
procedures, to justify why it is appropriate that this take the form of 
guidance rather than regulations, for example; 

 in light of the intention that JAB is not to be subject to the direction and 
control of the Scottish Ministers, to clarify what form of guidance (to be 
followed by the JAB in carrying out its functions) the Scottish Ministers 
intends to issue to JAB under section 15(1); 

 if the purpose of section 15(5) and (6) is to avoid duplication between the 
guidance to be issued by the Scottish Ministers and the Lord President, to 
explain why is this not referred to in these provisions; and 

 to explain why is there a requirement in section 15(6)(b) for the Lord 
President to obtain the Scottish Ministers’ agreement before issuing any 
guidance to the JAB in light of the independence of the judiciary. 

The Scottish Government responds as follows–– 

8. Judicial independence is a matter of great constitutional importance.  It is of 
fundamental importance to the protection of individual rights in a modern Scotland.  
One of the avenues for securing the independence of individual judges relates to 
the method by which judges are selected. 
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9. JAB was set up in 2002 in order to maintain and strengthen judicial 
independence.  It takes responsibility for selecting candidates for judicial office out 
of the hands of the Ministers and makes the appointments process clearer and 
more accountable.  When it is placed on a statutory footing JAB will be classified 
as an advisory NDPB operationally independent of the Scottish Ministers.  To 
further protect this independence and put matters beyond doubt the Bill provides 
that the Board is not to be subject to the direction or control of any member of the 
Scottish Executive or any other person.  It would be entirely inappropriate for the 
Scottish Ministers to seek to direct the Board either through taking regulating 
making powers or in any other way.  Ministers have, however, taken the power at 
section 15 to issue guidance to the Board on procedural matters.  A similar power 
has been given to the Lord President. 

10. There are no current plans to issue guidance to the Board and it is difficult at 
this stage to be precise about what issues might be covered.  However, a possible 
example might be where any future changes to employment or equality legislation 
impact on the Board’s work.  It would however, be for the Board to consider any 
guidance issued and to decide whether, and if so how, its practices and 
procedures needed to be adapted to accommodate any new circumstances.  It is 
also possible that the Board might seek guidance from the Scottish Ministers, or 
the Lord President, on matters that had not previously come before them. 

11. What is important is that these matters are handled in an open, transparent 
and inclusive way.  The Bill therefore provides that the Lord President and Scottish 
Ministers must consult one another as well as the Board before any guidance is 
issued and that guidance must be published and laid before Parliament.  
Legislative provision is drafted to have legal effect and does not necessarily 
explain its purpose.  Explanation of the purpose of section 15(5) and (6) is 
contained in the explanatory notes that accompany the Bill in the usual fashion.

12. While it is appropriate that the Lord President, in his new role as head of the 
Scottish judiciary, be given a power to issue guidance to the Board, the Bill 
recognises that the Scottish Ministers have ultimate responsibility for judicial 
appointments in Scotland.  Guidance to the Board therefore requires their 
agreement.  The provision would not impact on judicial independence as, in 
issuing guidance to the Board, the Lord President would not be acting in a judicial 
capacity.
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ANNEXE B: FINANCE COMMITTEE’S CONSIDERATION OF THE FINANCIAL 
MEMORANDUM

Finance Committee 
Convener: Andrew Welsh MSP 

Bill Aitken MSP 
Convener, Justice Committee 
Via email 

Room T3.60 
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5451
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

finance.committee@scottish.parliament.uk

16 April 2008

Dear Bill 

Judiciary and Courts (Scotland) Bill – Financial Memorandum 

The Finance Committee has now completed its work on the Financial Memorandum 
of the above Bill.

As you are aware, the Finance Committee examines the financial implications of all 
legislation, through the scrutiny of Financial Memoranda.  At its meeting on 5 
February 2008, the Committee agreed to adopt level one scrutiny in relation to the 
Bill.  Applying this level of scrutiny means that the Committee does not take oral 
evidence or produce a report, but it does seek written evidence from affected 
organisations.

The Committee considered responses from the Judicial Appointments Board, the 
Lord President’s Private Office and the Scottish Court Service at its meeting on 18 
March 2008.  The Committee agreed to write to the Scottish Government Bill Team, 
asking for a response to points raised in the submissions.  Both the submissions and 
the response from the Bill Team are attached to this letter. 

The Committee considered the response from the Bill team at its meeting on 15 April 
2008.  Members are content that the points raised have been addressed. 

If you have any questions about the Committee’s consideration of the Financial 
Memorandum, please contact Allan Campbell, Assistant Clerk to the Committee, on 
0131 348 5451, or email: allan.campbell@scottish.parliament.uk 
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Yours sincerely 

Andrew Welsh MSP 
Convener
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SUBMISSIONS 

SUBMISSION FROM THE JUDICIAL APPOINTMENTS BOARD FOR 
SCOTLAND

Consultation

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

The Board took part in consultation on the Bill but did not see any financial 
assumptions as part of that consultation.

An opinion had however been expressed to Government  officials on behalf of the 
Board about the financial costs likely to be associated with the Bill as it affected 
the operations of the Board.  In a letter to the then Scottish Executive Justice 
Department on 14 February 2007, the Board’s then Policy Director commented in 
the context of budget proposals for the current non-statutory Board:

“[Board members have …] commented that the budget in 2006-2007 would not 
make an appropriate baseline for future activity, particularly if a new statutory 
Board is created.  They have expressed concern that the financial implications of a 
new statutory Board should be fully thought through.  I would be very happy to be 
consulted about the content of the relevant financial memorandum at the 
appropriate time […]” Those concerns were repeated in a letter dated 14 August.

This detailed consultation to establish a budget based upon the operational needs 
of the new Statutory Board has not yet taken place.  It is therefore our 
understanding that the figures contained in the Memorandum are indicative at this 
stage and will require to be further developed and refined in discussion with the 
Board to ensure that they take full account of the identifiable additional cost heads 
including: 

 The current estimate of 1.5 additional/revised staff posts; 
 The assessed accommodation needs/arrangements for the Statutory 

Board;
 Ongoing annual research costs relating to the diversity expectations of the 

Bill;
 Provision for Legal Advice services for the Board; 
 Resourcing the Board’s involvement and ongoing work in relation to the Lay 

Justice recruitment; 
 Resourcing the development of appropriate and relevant recruitment 

procedures by the statutory Board; and  
 The training and development of Board members including inter-Board 

consultation and communication. 

These discussions should also enable the identification of any possible offsetting 
cost savings which can be achieved without impacting upon the independent 
status of the Board. 
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2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 

As noted above the Board has yet to be involved in detailed discussion on the 
financial assumptions made, in the Financial Memorandum.

3. Did you have sufficient time to contribute to the consultation exercise? 

The Scottish Executive published a consultation exercise in February 2007 and we 
responded within the timescale given. The consultation did not include any details 
of financial projections. 

Costs

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum? 

The Board has yet to be involved in the necessary discussions with adequately 
detailed financial projections to allow it to accurately assess and define  the 
relevant financial implications.

We would stress that the Board does seek to operate upon a cost effective basis, 
has confidence that this would be supported by inter-Board comparison, and 
would fully support the Government objective of scrutinising operating costs and 
maximising the benefits of shared services wherever this can be achieved 
commensurate with the special significance of our independent status. In the 
context of staff and office location it is vital that the Board’s standing is protected  
by operating from premises independent of  Government

5. Are you content that your organisation can meet the financial costs 
associated with the Bill? If not, how do you think these costs should be met? 

The only costs will be to the statutory Board which fall to be met by the Scottish 
Ministers.

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 

We would welcome a longer term financial planning horizon once the initial budget 
has been determined. 

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 

No comment
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8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs? 

Resource issues would clearly have to be addressed at the time should there be 
any future developments or guidance resulting in additional finance needs. 

Chris Orman 
Secretary to the Board 

SUBMISSION FROM THE LORD PRESIDENT’S PRIVATE OFFICE 

Consultation

The Lord President was afforded an opportunity to comment on a draft of the 
financial memorandum for the Bill.  His points appear to have been taken on 
board.

Costs

The Lord President is not in a position to comment as to whether the savings 
which are said to arise as a result of the transfer of certain functions from the 
Courts Directorate to his own office are stated correctly.  The information 
necessary to assess that matter is held only by the Scottish Government.  So far 
as the costs arising for his office are concerned, he agrees with the assessment of 
the memorandum, at paragraph 208, that “precise figures are difficult to reach at 
this stage” in relation to the costs of judicial cover.  He would also consider that to 
apply in relation to the added costs of providing the resources necessary for him to 
carry out his new functions as Head of the Scottish Judiciary. 

In that context, it is to be assumed from the absence of any suggestion otherwise 
in the memorandum that the resources devoted to judicial training and welfare 
under the new arrangements are to be the same as those devoted to those 
matters under the existing arrangements.  Paragraph 197 of the memorandum 
suggests that the placing of clear responsibility for those matters ought to make a 
positive contribution to a reduction in the level of complaints against the judiciary.  
It may well be that the placing of a clear responsibility in relation to such matters 
requires greater material provision to be made in relation to them than has hitherto 
the case, particularly if there is to be some expectation of the achievement of a 
measurable outcome such as a reduction in the level of complaints.  It is of course 
the case that in some respects any necessary provision might be found without 
there being a need for the Scottish Court Service to seek greater resources from 
the Scottish Ministers, but the matter is possibly sufficiently uncertain that such a 
step cannot be ruled out. 

Secondly, it may be that in respect of certain of the new functions conferred on the 
Lord President – such as those conferred by sections 26 and 27 (judicial 
complaints) and 47 to 54 (powers in relation to sheriff courts and sheriffs) – the 
Lord President will require additional legal support.  It is understood that the 
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estimate of staff costs at paragraph 210 of the memorandum is intended to include 
any such costs, but in the Lord President’s view it remains to be seen whether that 
estimate is sufficient in this regard. 

Wider issues 

The Lord President has nothing to add.

Michael Anderson 
Legal Secretary to the Lord President 

SUBMISSION FROM THE SCOTTISH COURT SERVICE 

Question one: Did you take part in the consultation exercise for the bill, if 
applicable, and if so did you comment on the financial assumptions made? 

The Scottish Court Service worked closely with the Scottish Government in 
developing the Financial Memorandum and agrees that the financial assumptions 
are reasonable, in so far as the costs can be predicted at this stage of 
implementation planning. 

Question two: Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum? 

Yes, for the reasons above. 

Question three: Did you have sufficient time to contribute to the consultation 
exercise?

Yes, as described above we have been fully involved in the development of the 
Financial Memorandum. 

Question four: If the bill has any financial implications for your organisation do you 
believe that these have been accurately reflected in the Financial Memorandum? If 
not, please provide details. 

We believe that the financial implications have been reflected as accurately as is 
possible at this stage. We are, however, engaged now in detailed implementation 
planning for the governance changes affecting the Scottish Court Service and for 
the Scottish Court Service's role in supporting the Lord President's expanded 
functions. As this implementation planning proceeds, e.g. as decisions are made 
about how best to organise the management structures of the Scottish Court 
Service to support the new corporate body and the Lord President, cost 
assumptions may change (either upwards or downwards). We are content, 
however, that the figures in the Financial Memorandum represent the best 
estimate at the current stage of implementation planning, and that any variation 
will be within a relatively narrow margin (in the tens or low hundreds of thousands 
of pounds at most).
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Question five: Are you content that your organisation can meet the financial costs 
associated with the bill? If not, how do you think these costs should be met? 

The Financial Memorandum projects a reduction in Courts Directorate expenses of 
£243,000 per annum by the Scottish Government once the bill is implemented, 
and it will be important to use this to help defray the additional expenses to the 
Scottish Court Service (including the provision of temporary judicial cover for 
members of the judiciary who are engaged in administrative business on behalf of 
the Scottish Court Service or of the Lord President as a consequence of the bill). 
However, that leaves around £300,000 per annum of currently-projected costs on 
the Scottish Court Service which would not be funded by this projected transfer. 
The Scottish Court Service will be expected (in common with the rest of the 
Scottish Public Sector) to make year-on-year cash-releasing efficiency savings of 
2%p.a. (about £1.3m additional efficiency each year) from initiatives such as 
process improvement, management of energy demand, and management of our 
estate. These savings will, in part, be directed at supporting the costs of the 
Scottish Court Service's enhanced role.

Question six: Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 

Yes, based on current assumptions, but as implementation planning progresses 
during the course of the bill these estimates will be refined. 

Question seven: If the bill is part of a wider policy initiative, do you believe that 
these associated costs are accurately reflected in the Financial Memorandum? 

Not applicable. 

Question eight: Do you believe that there may be future costs associated with the 
bill, for example through subordinate legislation or more developed guidance? If 
so, is it possible to quantify these costs? 

Any further potential future costs, in categories not specifically referred to in the 
Financial Memorandum, will be a matter for the Lord President and Scottish Court 
Service to decide on once the new body is constituted. New proposals for 
expenditure by the Scottish Court Service would have to be accommodated within 
the budget which Parliament has set for the Scottish Court Service in the Budget 
Bill and would have to be balanced by efficiency savings by the Service, and 
therefore do not represent a net additional cost to the Scottish budget. For 
instance, when the Lord President assumes his new responsibility for the welfare 
of the judiciary, he and the Scottish Court Service could decide that all members of 
the judiciary should be included in a Scottish Court Service-funded or administered 
occupational health scheme (with commensurate savings elsewhere in the 
Service's budget). That, however, is a hypothetical decision of a body which has 
not yet been created by Parliament, and possibiities such as this are too 
speculative to be included in the Financial Memorandum.  
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Alastair Sim 
Director of Policy and Strategy 

CORRESPONDENCE FROM THE SCOTTISH GOVERNMENT BILL TEAM 

Judiciary and Courts (Scotland) Bill – Financial Memorandum 

Thank you for your letter of 12 March regarding the Finance Committee’s 
consideration of the Financial Memorandum of the Judiciary and Courts (Scotland) 
Bill.

I should say first of all that, in preparing the Financial Memorandum that 
accompanied the Bill on introduction to Parliament, we considered widely the 
impact of the policy reforms and consulted with those likely to be affected, the 
Scottish Court Service and the Lord President's office.  This allowed an informed 
estimate to be made of the impact of the Bill’s reforms. 

The provisions in the Bill in the main involve the repositioning of existing resources 
for example the costs incurred by the Scottish Court Service; in constituting 
selection panels under section 18 or tribunals under section 35.  In making a 
calculation of the financial impact of the Bill, the approach taken was to err 
towards a higher rather than a lower figure.  Nevertheless, the identified need for 
new funding was relatively modest at around £0.4m per annum with a one off 
capital cost of £200,000.

The Committee are seeking clarification about a number of points raised in the 
submissions received in response to its request for written evidence from the 
Judicial Appointments Board, the Lord President and the Scottish Court Service.  I 
am happy to provide a response to the points raised. 

Submission from the Judicial Appointments Board for Scotland 

The Bill will place the Judicial Appointments Board, which has operated on an 
administrative basis since 2002, onto a statutory basis.  As indicated in paragraph 
189–191 of the Financial Memorandum the provisions of the Bill will not change 
the functions of the Board nor the level of staffing required to support its core work.  
There are therefore no costs directly associated with the placing the Board on a 
statutory footing.

Detailed discussions about the annual budget required to support the Board and it 
projected workload take place for the start of each financial year and are 
considered on a business needs basis as presented by the Board.  These annual 
discussions will continue to take place and funding will be provided, within the 
resources available, in response to the business case presented.  In the meantime 
in recognition of an existing need to provide the Board with greater capacity for 
development work, we have made allowance for an additional 1.5 staff.  This has 
been reflected in the Financial Memorandum to provide as complete a picture of 
the current financial requirements as possible.
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Submission from the Lord President’s Private Office 

The Lord President’s Private Office has indicated that, in respect of certain of the 
new functions conferred on the office of Lord President, the Lord President will 
require additional legal support.

The Lord President is currently supported by a Private Office comprising 4.5 staff, 
a legal secretary, two deputies (one part-time), a private secretary and a judicial 
secretary.  The Financial Memorandum, at paragraphs 209 – 211, recognises that, 
in order to fully support the Lord President in the exercise of his new functions 
increased support in his Private Office will be required.  It will be for the Lord 
President, in due course, to determine the shape and size of the additional support 
that is required.  This may take the form of additional administrative support or 
legal support or, as at present, a mixture of both.  At this stage, allowance 
(£250,000) has been made to cover the cost of an additional 5 members of staff 
across a range of grades.

This is, of course, in a addition to the allowance made for additional temporary 
judicial cover of up to 200 sitting days to accommodate any judicial support the 
Lord President may wish to seek in discharging his new responsibilities. 

Submission from the Scottish Court Service 

The submission from the Scottish Court Service makes the point that the Financial 
Memorandum makes the best assumptions which are currently possible about the 
administrative structure and costs to the Scottish Court Service as a body 
corporate.  As implementation planning proceeds, and in particular as SCS make 
decisions about how to discharge their new responsibilities under the Bill, I am 
advised that is inevitable that there will be some degree of variation from the 
estimates which are included in the Financial Memorandum. For instance: 

 since the SCS will bear the costs of the Lord President's Private Office, any 
change to the assumptions outlined above about what support the Lord 
President needed to discharge his new functions would have a marginal 
effect (potentially downwards as well as upwards) to the costs to the SCS.  
Detailed implementation planning of the support which the Lord President 
will require is proceeding in parallel with the passage of the Bill. 

 Similarly, any changes to the management structure of the SCS to support 
the Lord President's new responsibilities would have a marginal effect on 
the costs to the SCS. 

 Decisions by the Lord President which varied the amount of temporary 
judicial cover which required to be arranged for judiciary who are 
discharging new responsibilities on his behalf, or for the SCS, would have a 
marginal effect (downwards or upwards) on the projections in the financial 
memorandum.

 The Lord President has not yet decided how to implement his proposed 
responsibility for judicial welfare, and it is therefore impossible to include a 
reliable estimate.  Based on the existing costs of providing health and 
safety advice for the judiciary, and the current costs of providing welfare 
services for SCS staff, an initial estimate is that it would cost at least 
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£25,000 p.a. for the SCS to provide health screening, access to counselling 
support and statutorily required health and safety training, for sheriffs and 
judges.

Given that these variables cannot be defined absolutely until the Lord President 
and the proposed statutory SCS have made future decisions, we believe that the 
Financial Memorandum takes the correct approach of making the best possible 
estimates at the current stage of implementation planning. 

Any variations would, of course, have to be containable within the resources 
available to the SCS through the Spending Review 2007 settlement, and the 
projected transfer of resources from the Scottish Government as a result of the 
transfer of functions from the Courts Directorate of the Scottish Government to the 
SCS.  The estimates in the Financial Memorandum indicate that there may be a 
difference of a little under £300,000 p.a. between the resources released by the 
run-down of Courts Directorate and the additional costs to the SCS.  SCS are 
planning on the basis that this gap will be filled by the achievement of efficiency 
savings within SCS.  As part of the Scottish Government's efficiency programme, 
the SCS is expected to find cash-releasing savings of £1.6m per annum which can 
be re-invested in priority services and initiatives.  The SCS have already identified 
savings which fully meet this target without prejudicing front-line services, and part 
of these savings will support the Bill implementation. In making final decisions 
about how to support the Lord President in his new functions, the Lord President 
and the new statutory SCS will have to ensure that front-line delivery of court 
services is not prejudiced by the commitment of resources to support the Lord 
President's new functions, but on the basis of the projections in the Financial 
Memorandum and any reasonable assumptions about variation from those 
projections there is no reason to believe that there will be a conflict between the 
resources required to implement the Bill and the delivery of front-line services. 

Yours sincerely 

Mrs M J Wilson 
Bill Team Leader 
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ANNEXE C: EXTRACTS FROM THE MINUTES 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

7th Meeting, 2008 (Session 3)  

Tuesday 11 March 2008 

Judiciary and Courts (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
The Right Hon Lord Hamilton, Lord President and Lord Justice General, The Hon Lord Hodge 
and Michael Anderson, Legal Secretary to the Lord President; 

and then from— 
The Right Hon Lord Osborne, The Right Hon Lord Reed and Sheriff Dickson and Sheriff 
Fletcher, Sheriffs’ Association; 

and then from— 
Alan McCreadie, Deputy Director of Law Reform and George Way, Council of the Society, 
Law Society of Scotland and Richard Keen QC, Dean of the Faculty, Bruce McKain, Director 
of Public Affairs and Carole Ferguson-Walker, Faculty Solicitor, Faculty of Advocates; 

and then from— 
Sir Neil MacIntosh, Chairman and Michael Scanlan, Member, Judicial Appointments Board. 

Judiciary and Courts (Scotland) Bill: The Committee agreed to delegate to the Convener 
responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any expenses of witnesses in 
the Committee’s consideration of the Bill. 

Judiciary and Courts (Scotland) Bill (in private): The Committee agreed to accept all written 
evidence received in response to its call for evidence. 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

8th Meeting, 2008 (Session 3)  

Tuesday 18 March 2008 

Judiciary and Courts (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
Lord McCluskey; 

and then from— 
Eleanor Emberson, Chief Executive and Alastair Sim, Director of Policy, Scottish Court 
Service; 

and then from— 
Ken Brown, Branch Secretary, Eddie Burrows, Branch Learning Representative Coordinator 
and Brian Carroll, Former Branch Chairperson, Scottish Court Service Branch of the Public and 
Commercial Services Union; 

and then from— 
Susan Gallagher, Head of Policy and Research, Jim Andrews, Head of Community Justice and 
Frank Russell, Head of Quality and Audit, Victim Support Scotland. 

Judiciary and Courts (Scotland) Bill (in private): The Committee agreed to accept the written 
evidence received after the deadline for submission of written evidence. 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

9th Meeting, 2008 (Session 3)  

Tuesday 25 March 2008 

Decision on taking business in private: The Committee agreed to take item 7 and all future 
consideration of draft reports on the Judiciary and Courts (Scotland) Bill in private.
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Judiciary and Courts (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
Professor Sir David Edward KCMG QC, Honorary Professor at the School of Law, University of 
Edinburgh; 

and then from— 
Kenny MacAskill MSP, Cabinet Secretary for Justice, Moira Wilson, Judiciary and Courts 
(Scotland) Bill Team Leader, Scottish Government, Alastair Sim, Director of Policy, Scottish 
Courts Service and Alison Fraser, Solicitor, Courts and Civil Law Division and Catherine Scott, 
Solicitor, Courts and Civil Law Division, Scottish Government. 

Judiciary and Courts (Scotland) Bill (in private): The Committee considered the main themes 
arising from the evidence sessions. 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

10th Meeting, 2008 (Session 3)  

Tuesday 22 April 2008 

Judiciary and Courts (Scotland) Bill (in private): The Committee agreed to accept written 
evidence received after the deadline for submission of written evidence. 

Judiciary and Courts (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

11th Meeting, 2008 (Session 3)  

Tuesday 29 April 2008 

Judiciary and Courts (Scotland) Bill (in private): The Committee agreed its report. In so doing, 
various changes were agreed to. 
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Judiciary and Courts (Scotland) 
Bill: Stage 1

10:03
The Convener: This is the first of the 

committee’s scheduled oral evidence-taking 
sessions on the bill. I welcome the right hon Lord 
Hamilton, Lord President of the Court of Session, 
who is accompanied by the hon Lord Hodge and 
by Mr Michael Anderson. 

This is a unique occasion—having gone through 
the various books, we cannot find any precedent 
for a Lord President addressing a parliamentary 
committee. On that basis, Lord President, you are 
particularly welcome. In your own words, this 
particular legislation is of “considerable 
constitutional significance” and it places 

“the relationship of the judiciary with the Scottish 
Government, and indeed with the parliament itself on a”

completely different 

“footing”, 

which is to be welcomed. We are grateful to you 
and to Lord Hodge for appearing before us today. 
You have given us a very full submission, so we 
will move directly to questions. 

I will open the questioning by dealing with the 
role of the Lord President as envisaged in the bill. 
It goes without saying that the bill would place 
considerable power and responsibility in the Lord 
President’s hands, as head of the Scottish 
judiciary—they would be in overall charge of the 
administration of the courts in Scotland. The Lord 
President’s judicial function is vital to the law of 
Scotland. How do you envisage dividing your time 
between the administrative functions and the
judicial ones, particularly that of presiding over the 
appeal court?

Rt Hon Lord Hamilton (Lord President and 
Lord Justice General): It is plain that, as you say, 
the bill envisages the Lord President being 
involved in a wider range of responsibilities than 
has been the case hitherto, but it should be borne 
in mind that, prior to the introduction of the bill, the 
Lord President already had a range of 
administrative responsibilities in his work. Those 
responsibilities have been discharged in part 
personally and in part by delegating 
responsibilities to other judges. For example, we 
have an administrative judge in the court and 
several other types of judge who deal with 
particular types of business. I regard it as of the 
first importance that the senior judge in Scotland 
should be seen plainly as performing a judicial 
function. Therefore, I regard sitting on the most 
important cases as a prerequisite to the fulfilment 
of my position as Lord President in the Court of 

  565                                                                   11 MARCH 2008                                                                  566

63

215



567 11 MARCH 2008 568

Session, and Lord Justice General in the High 
Court of Justiciary.

I am not sure that I can put a percentage on the 
degree to which I will be involved in sitting in court 
compared with the degree to which I will be 
involved in dealing with administrative matters, but 
I have information about the Irish system, which is 
to an extent the model for the proposals in the bill. 
The Irish experience suggests that the work with 
the Scottish Court Service will take maybe two 
days a month. The amount of work is not expected 
to be large, although there will be other, wider, 
responsibilities that will take more time, such as 
that on the unification of the court structure, which 
will require me to co-ordinate matters with the 
sheriffs principal. However, I envisage that 
certainly the majority—and probably a substantial 
majority—of my time will be spent sitting in court, 
deciding cases, rather than administering.

The Convener: As you are acutely aware, the 
number of appeals is growing and they seem to be 
becoming more complex and involved. You will 
understand that we need to be totally satisfied that 
one job holder can carry out those tasks with no 
detriment to the judicial function.

Lord Hamilton: Yes—I recognise that. In so far 
as I will be drawn into administrative matters, the 
changes will involve further responsibility for other 
senior judges in the court, but that will of course 
not be new. We already sit in a variety of 
combinations and with experienced and senior 
judges presiding who are neither the Lord 
President nor the Lord Justice Clerk. We have a 
wealth of talent available to discharge the 
important business of the court, even though I am 
not involved personally.

The Convener: I turn to the conflict of interest 
that could arise between your role as the head of 
the judiciary and your role as the head of the 
Scottish Court Service and how that could be 
overcome. How will you deliver judicial obligations 
in relation to court business when you must 
balance that with delivering value for money?

Lord Hamilton: I do not see those roles as 
being in conflict in any sense. I see the purpose of 
the proposed basis for the Scottish Court Service 
as being to provide those who ultimately deliver 
justice in the courts—as judges deciding cases or 
presiding over sheriff court trials or the like—with 
influence over the back-up services that are a 
necessary element in the performance of that 
duty. I can well understand that it is necessary to 
get value for money in the performance of that 
back-up service, but I do not see any conflict 
existing between the need to be accountable for 
the due performance of that service and the need 
to be properly judicial in relation to the functioning 
of the judges.

The Convener: Thank you—that was clear. We 
pass now to judicial independence. 

Bill Butler (Glasgow Anniesland) (Lab): The 
Scottish Government is already bound by 
constitutional convention guarantees of the 
independence of the judiciary. In your view, what 
will creating a statutory guarantee of judicial 
independence add to the existing arrangements?

Lord Hamilton: It has been recognised 
internationally that it is important for the guarantee 
of continued judicial independence to be firmly 
established in the constitutional structure of each 
jurisdiction that it concerns. As is the case in 
England and Wales, for which the Constitutional 
Reform Act 2005 contains a similar provision, it is 
of value as a signal, if nothing more, to have a 
recognition in legislation of the importance of 
judicial independence. That is not an empty 
provision. The bill includes the obligation on a 
range of persons to 

“have regard to the need for the judiciary to have the 
support necessary to enable them to carry out their 
functions.”

Although I do not envisage that I shall require to 
sit on any case that is deciding a legal issue 
turning upon the construction of those provisions, 
the existence of them in what I regard essentially 
as a constitutional document is of importance, in 
my view, and it sends the right message. 

We live in pleasant times. Times may not always 
be pleasant, however. There may arise 
circumstances in which there could be a conflict 
between the judiciary and other arms of 
government. It is important in legislation of the 
kind that we are discussing that the matter should 
be put firmly in the way that it has been put.

Bill Butler: That provision may be viewed from 
the outside as being symbolic at this time, but you 
are saying that, in future times, it could be more 
than symbolic.

Lord Hamilton: It could. There is a need to find 
support for the institutions. In difficult financial 
times, it could be important for the courts to be 
able to say to the other organs of government that, 
to maintain a proper judicial system in a 
democratic society, they require funding of a 
certain minimum level to discharge that 
responsibility. It is in that provision that you have 
the responsibility of providing that for us.

Bill Butler: Do you see your involvement in the 
strategic management of the Scottish Court 
Service drawing the office of Lord President more
directly into the work of government?

Lord Hamilton: Government has various 
aspects. I regard the judiciary as an arm of 
government, in a sense. The bill might seem to 
draw us closer towards executive government 
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than has been the case hitherto, but putting a 
judicial majority on the Scottish Court Service 
moves the system back more closely to the judicial 
arm of government rather than with the executive 
arm of government. One will be involved to a 
greater extent in an arm of government, but I do 
not view that as being an executive arm of 
government.

Stuart McMillan (West of Scotland) (SNP): 
Section 2 provides for your

“laying before the Scottish Parliament written 
representations”

on a range of issues, but the bill does not say 
anywhere that you may come before the 
Parliament to be accountable for your actions. 
How do you anticipate being fully accountable to 
Parliament for your actions?

10:15
Lord Hamilton: The matter may arise 

specifically in relation to my position as the head, 
or rather the chair, of the corporate body that is to 
be the Scottish Court Service. I do not see any 
responsibility to Parliament under the bill other 
than in that regard. Section 2 is indeed concerned 
with the position of the Lord President as head of 
the judiciary, but the functions that are being 
discharged there are essentially those relating to 
purely judicial matters, rather than matters relating 
to the Scottish Court Service.

I would like to say something about the Scottish 
Court Service. As committee members know, 
under the Scotland Act 1998, the Scottish 
Parliament does not have an existing power to 
compel any judge to appear before it. To secure 
such a power, the Scotland Act 1998 would 
require to be amended or some other 
Westminster-based mechanism would have to be 
used to derogate from the existing provision. 
However, a question arises. Is any change 
needed? I do not think that any change is needed 
or that making a change would be appropriate. 
Other arrangements are in place for making the 
corporate body account for its actions and 
performance to Parliament, including its need to 
provide an annual report to the Scottish ministers, 
a copy of which is to be laid before Parliament. In 
addition, the chief executive is, of course, a 
compellable witness before the Parliament and 
could be required to go to it to give an account of 
the service’s actions annually or at any other time.

As I have mentioned, I already have a range of 
administrative functions, and I do not think that 
anyone has suggested that it would be appropriate 
for the Parliament to have a compellable power to 
make me attend it. I have also explored the 
position in the Republic of Ireland, where there is a 
similar system to that which the bill proposes. 

There, none of the judges is compellable before 
the Irish Parliament, although the chief executive 
of the service is a compellable person and would 
be presented to it. I understand that in England 
and Wales, senior judges are from time to time 
invited to give evidence before Parliament as a 
matter of practice. They often accede to such 
invitations, although they do not always do so. 
Without the existence of a provision in the 
legislation that meant that there would be a 
compellable requirement on me to attend 
Parliament, I could assist by being invited to 
attend it from time to time to explain the Scottish 
Court Service’s performance. I would not regard 
that as a routine matter. Routine matters are for 
the chief executive to explain. I hope that things 
would be done by way of invitations and my 
responses to them.

The Convener: Lord Hodge, you have 
knowledge of other jurisdictions. Do you wish to 
add anything to what the Lord President has said?

Hon Lord Hodge: In recent years, the English 
and Welsh judiciary has responded to invitations 
to appear before the United Kingdom Parliament, 
particularly since the enactment of the 
Constitutional Reform Act 2005. The Lord Chief 
Justice, the Master of the Rolls and the presidents 
of the various divisions of the High Court have 
done so. The form is that they are invited to go 
before the Parliament, and they quite often do so. 
However, that judiciary has recently published 
material that expresses concerns about the 
frequency of invitations to give evidence, and it 
has suggested that appearances before 
parliamentary committees should be relatively rare 
and significant events. That chimes with what the 
Lord President has said. The chief executive of the 
Scottish Court Service would be available to 
answer detailed questions about normal day-to-
day management, but if serious concerns about 
the operation of the service existed, an invitation 
could be extended to the Lord President or a 
judicial member of the board to deal with those 
concerns before a committee.

The Convener: We now turn to training, which 
will, of course, come under the Lord President’s 
agency.

Stuart McMillan: Petition PE997, which calls for 
all sheriffs who deal with child custody cases to be 
given appropriate training, is currently before the 
Parliament’s Justice Committee. Should members 
of the judiciary who deal with child custody cases 
be required to attend relevant training?

Lord Hamilton: Currently, the Judicial Studies 
Committee operates effectively under a judge of 
the Court of Session, and other judicial persons 
are involved in training. I have had no direct 
involvement in the matter and no specific 
involvement as to the extent to which there has 

65

217



571 11 MARCH 2008 572

been reluctance on the part of judicial office-
holders to attend training courses.

I regard judicial training, including judicial 
training in relation to children and other important 
aspects, as not only an entitlement but an 
obligation. That is to say, judges should be entitled 
to the opportunity of being properly trained, within 
judicial time, in the areas in which they must 
discharge responsibilities and, as a corollary to 
that, judges should be obliged to make use of 
such opportunities, so that they are best placed to 
deal with sensitive issues.

Stuart McMillan: Should external agencies, 
such as Scottish Women’s Aid or Victim Support 
Scotland, provide training to sheriffs?

Lord Hamilton: My knowledge of the matter 
might not be detailed, but I know that a variety of 
persons come to address judges and sheriffs as 
they undertake the range of courses that are held 
by the Judicial Studies Committee. I would have 
thought that the best arrangement is for training to 
be under the aegis of the Judicial Studies 
Committee, which would invite people who have 
appropriate experience and expertise in other 
fields to give judges and sheriffs the benefit of 
their experience.

The Convener: I am well aware that the 
judiciary is not entirely detached from what goes 
on, but I take it that there are opportunities for 
judges and sheriffs to attend lectures, conferences 
and other discussion groups in which outside 
agencies participate to a significant degree.

Lord Hamilton: Yes, subject to the demands of 
judicial time. I am keen to ensure that the judges 
for whom I have responsibility are as well informed 
of the outside world as is possible. However, they 
must still do their judging.

Nigel Don (North East Scotland) (SNP): Good 
morning, Lord President, and thank you for 
coming. The significance of what we are doing is 
not lost on us. You said that there is a duty on 
judges to be trained and that you will facilitate 
training. Should the duty on judges to be trained 
be included in the bill as a legislative requirement, 
or should we leave the matter to you? Should the 
matter be considered from another angle, by 
which I mean should failure or reluctance to attend 
training be a ground for removing an unfit judge 
from office?

Lord Hamilton: As you are aware, training 
appears in the bill among the range of 
responsibilities that are imposed on the Lord 
President. Section 2(2)(d) charges me with

“making and maintaining appropriate arrangements for”—

among other things—

“training”.

It is a question of finding the right way of 
securing the objective. On the whole, my 
experience has been that the best way of securing 
due performance of the responsibilities that you 
have in mind is by giving appropriate 
encouragement to judicial office-holders to attend 
training on such matters.

There are dangers in using the stick too much, 
rather than the carrot. A judicial office holder will 
be much better able to receive useful training if he 
or she has been encouraged to the view that it is a 
good thing for him or her to attend, rather than 
being marched to the appropriate place by two 
policemen. I am disposed to the view that it would 
be better to leave it to me to put in place the 
appropriate arrangements. If necessary, those 
arrangements could include matters that verged 
on compulsion, but I hope that it would not come 
to that. I certainly hope that it would not come to a 
situation whereby a judge was so delinquent in 
relation to attendance at training and the like that it 
would be necessary to consider his or her removal 
from office.

The Convener: We now come to the general 
question of vacancies and appointments.

John Wilson (Central Scotland) (SNP): Good 
morning, gentlemen. The bill sets out the 
procedures to be followed in relation to the 
appointment of the Lord President and the Lord 
Justice Clerk. Do you have any views on those 
provisions?

Lord Hamilton: I am quite content with the 
provisions in the present bill. In particular, I am 
content with the arrangements for the body 
charged with making recommendations for 
nominees for the posts of Lord President and Lord 
Justice Clerk. There is a qualification to that. At 
one stage, I expressed the view, to which I still 
adhere, that there could be an advantage in 
having either a judicial majority or a provision 
whereby if the board was split evenly the senior 
judicial members would have a casting vote. I 
cannot recall whether that is in the bill.

The Convener: That is in your submission.

Paul Martin (Glasgow Springburn) (Lab): The 
Judicial Appointments Board will be composed of 
judicial members appointed by the Lord President 
and legal members and lay members who will be 
appointed by the Scottish ministers. Are you 
content with those arrangements?

Lord Hamilton: I am content with the judicial 
members being appointed by the Lord President, 
as you might suppose. There might be questions 
about whether the legal members should be 
appointed by the Scottish ministers. I certainly 
think that the lay members require to be appointed 
by the Scottish ministers. There might be views—
although they do not involve me directly—that the 
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professional bodies might properly have a say at 
least, if not an appointment power, in relation to 
the professional members of the board.

Paul Martin: Why would you differentiate 
between legal members and lay members? Is 
there not an equal concern about lay members 
being appointed by ministers? Is there any reason 
to differentiate between the two groups?

Lord Hamilton: It is perfectly proper that the lay 
members, representing the community at large, as 
it were, should be appointed by the Scottish 
ministers, representing the community at large. 
The legal professional members might be better 
appointed by their respective bodies, which might 
be in a position to identify more readily who 
among them are best able to discharge the 
functions in question.

Paul Martin: You have advised that you are 
satisfied with the powers that you will have in 
relation to appointments. What process would you 
follow in appointing individuals? How would you 
assess them?

10:30

Lord Hamilton: I would assess them from my 
knowledge of them as individuals, ordinarily. 
Certainly so far as judges of the Court of Session 
are concerned, our community is sufficiently small 
that I know personally all the other judges of the 
Court of Session and I am in a position to judge 
who I think is appropriate to fill any particular post. 
That has been the case in relation to a number of 
matters and it may well be the case at some point 
in relation to appointing judicial members from the 
Court of Session to the Judicial Appointments 
Board for Scotland. I would consult the Sheriffs 
Association in relation to the appointment of 
sheriffs to the board. Indeed, I would probably 
consult more widely on that.

Paul Martin: You would have significant 
personal power, though, that would not have 
objective scrutiny of any kind, other than your 
ability to consult.

Lord Hamilton: That is so. I suppose that that is 
true of any of these appointments. At the end of 
the day, one has to impose a measure of trust in 
relation to these particular matters, which I hope 
will be well founded.

Paul Martin: Lord Gill is carrying out a two-year 
review that will be completed this time next year. I 
am wondering how the work of Lord Gill’s review 
will fit with the bill and whether parts of the review 
will be made redundant as a result of the bill being 
passed.

Lord Hamilton: I do not envisage any part of 
Lord Gill’s review being redundant. With this bill, 
we must proceed on the basis that the structures 

and arrangements will be as they exist currently. 
We may require to make adjustments in due 
course if legislation is passed in the furtherance of 
any recommendations that are made by the Gill 
review. For example, sheriffs principal have an 
important function in the bill as we have it. An idea 
has been floated—I do not know whether it is 
more than that—in which a question arises as to 
the future of the office of sheriff principal. I do not 
know what the outcome of the Gill review will be, 
but I would envisage that if—it is a large if—
sheriffs principal were no longer to perform the 
functions that they have traditionally performed, 
some other officer would require to be put in place 
to perform an equivalent function under the 
legislation with which we are concerned.

I do not see that the bill in any way disposes of 
matters that would otherwise be dealt with by the 
Gill review, but the eventual act might require to 
be looked at again in the light of any legislation 
arising from the Gill review. 

Paul Martin: Finally, part of Lord Gill’s review is 
to consider civil justice reform. Would the bill give 
you powers to go ahead with civil justice reforms 
without reference to the Parliament?

Lord Hamilton: The bill touches on certain civil 
justice reforms that we have envisaged for the 
Court of Session, for example the question of a 
quorum for the inner house. We have had the 
benefit of some work that was done by a retired 
judge, Lord Penrose, on proposals for making 
more efficient the inner house, which performs the 
appellate function of the Court of Session. Those 
proposals include having a single judge, rather 
than three judges, preside over procedural 
hearings. At the moment, all business of the inner 
house has to be done by three judges. We want 
the situation that is envisaged in the bill, which is 
that by appropriate court order we can provide for 
a quorum of one for incidental matters, leaving 
quorums of three, or sometimes more, for more 
substantial matters.

John Wilson: On that question, Lord Hamilton, 
you have predicted what some of Lord Gill’s 
recommendations might be. We envisage the bill 
being enacted before Lord Gill’s recommendations 
come before the committee. What impact would 
that have on changing the judiciary system? How 
easy will it be for the act to be amended?

Lord Hamilton: The focus of the Gill review is 
different from that of the reforms that are 
envisaged in the bill. The reforms in the bill relate 
largely to the structure of the courts—the way in 
which they relate to one another and the 
deployment of judges to particular functions in the 
general court system. I suspect that the Gill 
reforms are more likely to be concerned with 
provisions that do not relate to court structures, 
although they may touch on them. I do not believe 
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and have not heard it suggested that the 
provisions in the bill would impede any of the likely 
Gill reforms. However, it might be necessary to 
make some adaptations, depending on what the 
Gill review recommends.

The Convener: I have a question for Lord 
Hodge. In his submission, the Lord President 
commented on the board’s constitution. Would you 
like to add to those comments?

Lord Hodge: In the responses to the original 
consultation paper and to the draft bill, the position 
was that the judges council would seek to include 
greater judicial representation. For example, when 
an appointment to the Court of Session bench was 
being made, two Court of Session judges would 
be represented, and when a sheriff’s appointment 
was being made, two sheriffs would be included 
on the panel. The idea was that the people who 
knew intimately what the job involved should be 
present to study candidates for the position. My 
recollection is that the Lord President supported 
the judges council’s view.

The Convener: If the committee and the 
Scottish Government were to see merit in the 
suggestion, would the obvious conclusion be for 
one of the two appointed judges to be a specialist 
in criminal work and the other to be a specialist in 
civil work?

Lord Hodge: I do not know. Although I was a 
civil practitioner, the bulk of my three years on the 
bench has been spent on criminal work, so I do 
not know into which category I must put myself. 
Fairly quickly, one gets a wide range of experience 
in the job.

The Convener: Your versatility is well known.

Lord Hamilton: I agree with Lord Hodge. At 
Court of Session level, judges are required to turn 
their hand to all manner of business, both criminal 
and civil. I see no advantage in each of the two 
judges being related to one particular area of 
business. The most important criterion is that they 
should be able to identify the qualities that are 
required in appointees.

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I move on to judicial appointments. I am 
sure that you know the bill page by page and line 
by line. Section 12, which is concerned with 
selection criteria, states:

“Selection must be solely on merit.”

The Judicial Appointments Board must also be

“satisfied that the individual is of good character.”

The explanatory notes that accompany the bill 
make clear that section 12(2)

“is intended to prevent selection on other grounds (e.g. 
seniority)”.

What will you do to ensure that, as well as 
complying with the bill when it is enacted, you 
encourage diversity in judicial appointments?

Lord Hamilton: There are two aspects to 
consider. I recognise the need in our society for 
there to be as much diversity as possible among 
those who hold important public posts. However, 
one has to bear in mind the fact that one is 
appointing people to judicial positions from a pool 
of those who are experienced in particular fields of 
legal activity. For example, in relation to gender 
diversity, there was a predominance of men over 
women in advocates’ practices in the past. Very 
few women were called to the bar when I was, 
although some very distinguished women, such as 
Lady Cosgrove, were called to the bar at about the 
same time.

As the years have moved forward, the numbers 
of women relative to men have increased 
substantially. As time goes on, I expect there to be 
a greater proportion of women on the benches, 
both in the sheriff court and the Court of Session, 
than there has been hitherto. We have moved 
quite some distance forward. For example, in 
relation to another aspect, I had the opportunity 
last year to recommend to the Scottish ministers 
who might be appointed as Queen’s counsel. Of 
those whom I recommended, the proportion of 
women was greater than the proportion of men.

It is a question of encouragement. The board 
should be encouraged, by way of advertisement or 
otherwise, to encourage as many persons as 
possible from all walks of life—provided of course 
that they have the requisite legal qualifications—to 
come forward so that there is a large, diverse pool 
from which a selection on merit can be made. We 
cannot select simply on the basis of diversity, for 
example because somebody is a woman or of 
west African origin. Ultimately, we have to select 
on the basis of merit.

Cathie Craigie: Do you see the board being 
proactive in encouraging such people to come 
forward?

Lord Hamilton: I am sure that the board 
requires to be proactive in a number of ways. One 
has had some difficulties, even among the 
traditional type of candidate, in encouraging 
people to come forward as candidates for 
appointment, particularly to the Court of Session 
bench. In such circumstances, the board should 
require to be proactive. I require to be proactive. In 
recent times, I have taken steps to encourage my 
fellow judges to encourage people whom they 
thought should be encouraged to come forward. 
Those are all important steps.

Cathie Craigie: Let us move on. Section 20 
extends eligibility for appointment as a judge of the 
Court of Session to solicitors who have held rights 
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of audience for not less than five years in either 
the Court of Session or the High Court of 
Justiciary. Would such appointees have enough 
experience if they had experience of pleading only 
in civil cases or only in criminal cases?

Lord Hamilton: That section 20 provision 
probably endeavours to correlate with the position 
in relation to members of the Faculty of 
Advocates. When appointing judges from the 
Faculty of Advocates, appointees have never been 
required to have a balanced practice and to have 
spent half their time doing criminal business and 
half doing civil business. Indeed, quite a large 
number of appointed judges have limited 
experience in one field or the other—they tend to 
have done largely civil work in their practice, 
perhaps combined with a few years as an 
advocate depute in the criminal courts. Those 
people, having been appointed as judges, have 
taken to criminal court business like ducks to 
water. Indeed, when I was appointed, which is a 
long time ago now, I had little criminal experience. 
My experience in criminal business was 
essentially as an advocate depute for three years. 
I found the experience of sitting in criminal trials 
and directing juries—I hope accurately and in 
language that they could understand—to be one of 
the most challenging and satisfying jobs that a 
judge does.

10:45

The Convener: We turn to the perhaps vexed 
issue of judicial conduct and complaints. Our 
questioning will be led by Nigel Don.

Nigel Don: The bill provides that the Lord 
President may establish a judicial conduct scheme 
and administer disciplinary sanctions. You have 
commented on the matter at some length, and it is 
clear that you regard those steps as reasonable. 
Will you quantify the current volume of complaints 
and comment on their nature? Also, will you 
outline the present arrangements for complaints 
handling?

Lord Hamilton: I am not sure that I am in a 
position to give a quantification. If the committee 
would like further information on that, no doubt it 
can be provided in writing at a later date.

The Convener: That would be helpful.

Lord Hamilton: My experience hitherto has only 
been in relation to complaints about Court of 
Session judges. I have had no direct 
involvement—only very indirect involvement—in 
complaints about sheriffs, which ordinarily are 
dealt with by the sheriffs principal.

There have been very few complaints in relation 
to Court of Session judges, but there have been 
some. Ordinarily, I ask the people in my private 

office to vet and analyse complaints. If there is 
potentially some substance to a complaint and it is 
not obviously frivolous or vexatious, I ask the 
judge in question to comment on the matter. I then 
take a view on whether it is appropriate for me to 
take a course of action.

Hitherto, I have not had a conflict of evidence, 
as it were, or a conflict of fact that required to be 
resolved. If there is to be a system that involves 
formal complaints being made, I imagine that it will 
be necessary to set up a scheme of the type that 
is mentioned in the bill. Hitherto, my position has 
been that I form a view, and if my view is that 
something requires to be done, I deal with the 
judge in question.

Nigel Don: You suggest that your private office 
cuts out the vexatious and frivolous complaints. I 
suspect that that is the large majority, if our 
experience as MSPs is anything to go by. Such 
complaints come from those who have lost a case 
and want somebody else to shout at and 
something to kick. However, I am conscious, as 
you will be, that we live in an increasingly open 
society in which people expect to see our leading 
figures account for what they do. Let me be clear: I 
do not think that there is any suggestion that you 
should account for judgments; that is properly your 
own area. However, it has been suggested that we 
need to be able to account for procedure, which is 
what the bill is about.

Should we take the bill as we find it and 
introduce a reviewer of procedure, with all that that 
would bring—including, no doubt, a considerably 
larger number of complaints—or should we stick 
with the current system, where you and your 
colleagues review what is going on? If we take the 
latter option and retain your current system, how 
would it be open to challenge on procedure?

Lord Hamilton: Decisions are open to legal 
challenge on procedure anyway. If, for example, a 
judge disputed a decision made by the Lord 
President, he or she would be in a position to 
challenge it in the Court of Session by way of 
judicial review if it was contended that the decision 
was procedurally inept. The same would be true, I 
think, of a complainant: they would be legally 
entitled to challenge the matter. It might be a 
difficult course to follow, but it would be open for a 
person to do that.

Nigel Don: A judge in the position that you have 
suggested would no doubt know how to take the 
matter to the Court of Session for judicial review, 
but the average man or woman in the street would 
not want to take that route and would perceive 
more risks than opportunities in it. Is there scope 
for procedural review by some other institution, 
even the Scottish Parliament? Could we simply 
refer a complainant’s case to you and expect a 
reply?
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Lord Hamilton: I believe that there have been 
occasions on which members of Parliament and 
members of the Scottish Parliament have made 
representations to the Lord President on behalf of 
constituents. I suppose that it would be possible 
for such representations to be made on matters of 
procedure as well as on the merits of the original 
matter that was complained of. I do not see any 
need for a legislative structure for that state of 
affairs; the possibility exists at present.

Nigel Don: Am I entitled to conclude that you 
are not in favour of introducing the judicial 
complaints reviewer as envisaged in the bill?

Lord Hamilton: It is unnecessary. It is a 
question of confidence and trust. One can 
reasonably suppose that we will be able to cope 
with matters adequately if they are dealt with in 
accordance with the rules that I envisage laying 
down in relation to any structure, or, indeed, if no 
rules as such are laid down in legislation or 
subordinate legislation but one deals with them as 
they are dealt with at the moment.

Nigel Don: It is not clear to me whether you 
envisage setting down a code of conduct. The bill 
says that you may, but would you feel obliged to 
do so?

Lord Hamilton: Steps are being taken in that 
direction at the moment through a body that I took 
the initiative in setting up, called the Judicial 
Council for Scotland, which embraces judges at all 
levels, from a lord of appeal in ordinary down to a 
justice of the peace. One item on which it is 
working is a code of judicial guidance. Guidance is 
probably the right word, because one is 
endeavouring to give assistance and 
encouragement to perform in particular ways. It is 
not a penal code of misconduct, as it were. It does 
not prescribe what judges must not do; it 
encourages them to do or suggests that they do 
certain things. I hope that it will become available 
and be made use of throughout the judiciary in 
Scotland in early course.

Nigel Don: Thank you, Lord President. I am 
happy to hear that you are taking the carrot 
approach rather than the stick approach, because 
it is a good way to run the country. However, I am 
slightly concerned that there are people who want 
a stick with which to beat you, us and anybody 
else and, therefore, that the code will not satisfy 
everybody.

The Convener: On that topic, Lord President, it 
would be helpful if you could let us have the 
figures. There is concern that we may put in force 
some convoluted procedure that the actual 
number of complaints made may show to be 
unnecessary.

We now turn to questions on the removal of 
judges, which is perhaps an extension of the 
previous topic.

John Wilson: I note that the Lord President’s 
written submission indicates that he is content with 
the structure that is proposed for removal. 
However, section 33(1)(b) of the bill states:

“The First Minister … may, in such other circumstances 
as the First Minister thinks fit,”

initiate proceedings to remove a judge from office. 
Do you consider it appropriate that the First 
Minister may initiate such proceedings?

Lord Hamilton: That reflects the law at the 
moment—the Scotland Act 1998 allows the First 
Minister, in relation to judges of the Court of 
Session, to take steps to constitute a tribunal at 
his initiative. As a matter of constitutional law, I do 
not have any serious difficulty with that state of 
affairs. A First Minister would take that particular 
course of action only in exceptional 
circumstances. It would simply be a question of 
setting up the tribunal, which would, in due course, 
consider the merits, or lack of merits, of the 
application. 

John Wilson: We are talking about the 
independence of the judiciary, which we are trying 
to enshrine in the bill. Could the political pressure 
that might be applied by the First Minister affect 
the independence of the judiciary? You have 
indicated that the tribunal would take a view and 
make a recommendation on whether the First 
Minister was right, but there could be political 
pressure on a tribunal to take a course of action 
with which the judiciary—including you—might not 
be content. 

Lord Hamilton: Again, it is a question of 
balance, and of how much trust each arm of 
government places in the other. I do not think that 
we have had a situation in which any First 
Minister—or indeed any Prime Minister, or any 
other member of the Westminster Government—
has taken any steps along that particular course. 
Although there might be public pressure of a 
variety of kinds—because of the unpopularity of 
particular judgments, or even a series of 
judgments—I think that a person in the position of 
First Minister would be sufficiently strong to resist 
inappropriate pressures to initiate an investigation
unless it was clearly called for.

John Wilson: The proposed tribunal, which you 
have mentioned, to investigate and report on 
whether a person is unfit to hold judicial office is to 
include two judicial members, a solicitor or 
advocate and a lay member. Is that balance 
appropriate?

Lord Hamilton: I do not have any difficulty with 
it. It is appropriate to reflect the relevant interests.
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The Convener: There is a final, and perhaps 
less controversial, question from Bill Butler.

Bill Butler: Lord Hamilton, you will be aware 
that the Law Society of Scotland has expressed 
concern about your new role in designating where 
sheriff courts are to be situated. In particular, it 
was concerned that courts could be relocated 
without adequate consultation with court users. 
What is your response to that concern?

Lord Hamilton: I recognise that quite delicate 
issues are raised, not only by members of the 
legal profession but by others, such as local 
councillors, in relation to any proposal to close 
down a sheriff court. I acknowledge that such 
proposals are sensitive and that due consultation 
with all those who have an appropriate interest in 
the matter is necessary before decisions are 
taken. I would expect to consult quite widely in that 
regard. 

The Convener: In relation to your submission, I 
do not have any other questions that would be 
appropriate at this stage. Would you like to add 
anything, Lord Hodge?

Lord Hodge: I have nothing to add, thank you.

The Convener: Do you wish to add anything, 
Lord President?

11:00

Lord Hamilton: I will say something about the 
appointment of temporary judges. There is a 
proposal that the appointment of temporary judges 
should be taken, under the statute, into the aegis 
of the Judicial Appointments Board for Scotland. 
There are two aspects to that. First, there is the 
question of what we are really looking for in a 
temporary judge. In one sense, a temporary judge 
is somebody who is required for an immediate 
purpose, such as covering for sickness or 
otherwise being deployed as a judge for a specific, 
temporary purpose, and there is a continued need 
for that. I have recently appointed—rather, 
ministers, with my encouragement, have 
appointed—two temporary judges for the period 
when Lord Gill is involved in the Stockline inquiry. 
There is a need to do that. 

The second aspect concerns temporary judges 
who effectively are part-time judges in the Court of 
Session—they are rather like part-time sheriffs. I 
see some legal advantage in my being able, at 
least at this stage, to appoint such part-time 
judges, rather than the Judicial Appointments 
Board doing so, largely because it is quite difficult 
to encourage people, particularly busy 
practitioners, to apply for the posts of part-time or 
temporary judges of the Court of Session. There is 
a hurdle in that. Under the proposed regime, an 
application form must be filled out and presented, 

and the applicant must go through a series of 
interviews and so on. That is a much greater 
hurdle than a member of the senior judiciary going 
to someone and saying, “We really need you. Are 
you prepared to do this?” 

In the long term, I would like to ensure that 
people who get to a certain level of their practice—
say, soon after they become Queen’s counsel—
are prepared to take on board the possibility of 
doing part-time judicial work as part of their 
contribution to the community. It is a bit like what 
recorders do south of the border. That would 
mean a trend of people taking up judicial office on 
a part-time basis, as well as pursuing their practice 
as advocates or the like. They might eventually 
become permanent judges in due course. In order 
to set that trend in place, I require to be able to go 
and tap on people’s shoulders, rather than have 
people filling out application forms and going 
through the Judicial Appointments Board.

The Convener: To an extent, we have 
anticipated you, because later in the morning 
members of the Judicial Appointments Board will 
appear before us to give evidence. We will 
canvass them on that matter.

Thank you very much indeed, Lord President, 
Lord Hodge and Mr Anderson. This has been a 
useful and valuable evidence session. You will 
appreciate that the committee takes the bill 
extremely seriously, recognising the potential 
impact that it will have on the law of Scotland. The 
fact that you have given so willingly of your time to 
answer our questions so clearly has been of 
invaluable assistance, and we are obliged to you. 

Lord Hamilton: It is a pleasure.

11:03

Meeting suspended.

11:04

On resuming—

The Convener: I welcome the second panel: 
the right hon Lord Osborne; the hon Lord Reed; 
Sheriff Robert Dickson, president of the Sheriffs 
Association; and Sheriff Michael Fletcher, vice-
president of the Sheriffs Association. We will, in 
accordance with previous practice, proceed 
directly to questions. The first question is from Bill 
Butler, on consultation.

Bill Butler: Good morning, gentlemen. You will 
be aware that a number of sheriffs, judges and 
professional organisations criticised the scope and 
nature of the original consultation exercise, 
suggesting that matters of such significance 
should have been the subject of a more detailed 
and independent inquiry. Are you satisfied that 
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adequate time has now been allocated to the 
consultation process and that the judiciary has had 
sufficient opportunity to contribute?

Rt Hon Lord Osborne: Good morning, ladies 
and gentlemen. I would answer that question in 
the affirmative. Certainly, when the document 
“Strengthening Judicial Independence in a Modern 
Scotland” was published there was concern about 
some of the proposals. However, since then, 
speaking for the judges in the Court of Session at 
any rate, we have had a full opportunity to discuss 
matters, particularly with officials of the justice 
department and with officials and the chief 
executive of the Scottish Court Service. We found 
the discussions with those officials beneficial 
indeed.

Sheriff Robert Dickson (Sheriffs 
Association): Sheriffs are content with the 
amount of time that they have had for consultation 
and with the assistance that they received from 
officials, who were helpful in explaining matters to 
us and who listened carefully to our points, many 
of which were accepted for the bill because of our 
explanation of the practical points that we felt 
would arise. We are satisfied therefore that ample 
time has been given for consultation and that 
people have had ample opportunity to express 
views.

The Convener: That point having been cleared 
up, we can go on to judicial independence.

Bill Butler: In response to the original 
consultation exercise, a number of judicial office 
holders referred to recent failures on the part of 
the executive to preserve judicial independence. 
Do you consider that there is a threat to judicial 
independence? If so, what form does that threat 
take? Will creating a statutory guarantee of judicial 
independence add anything to the existing 
constitutional guarantees of judicial 
independence?

Lord Osborne: From time to time, judicial 
decisions evoke considerable controversy and 
persons in a position of political responsibility 
sometimes express views about the merits of 
those decisions in trenchant terms. I suppose it is 
not a comfortable experience to have a judicial 
decision criticised in that way. It is therefore 
necessary or desirable that there should be a level 
of discretion and moderation in the criticism of 
judicial decisions. If a decision is made that is 
legally wrong, there is an opportunity under normal 
conditions for the interested parties to initiate an 
appeal against that decision. I suggest that that is 
the way in which a wrong decision should be put 
right, rather than there being an acrimonious 
public debate about the matter—I regard that as a 
potential threat to judicial independence. However, 
apart from that, I believe that the political 
community by and large respects the fact that the 

judiciary has a function to perform and that it 
should be allowed to get on with it in accordance 
with existing structures.

Bill Butler: What do you think of the proposal to 
create a statutory guarantee of judicial 
independence? Do you see that as being anything 
more than symbolic?

Lord Osborne: Yes. I would regard the kind of 
law that would be created by section 1 of the bill 
as not justiciable law—as I think Lord Hamilton 
said in his remarks to you, it is doubtful whether 
anyone would ever initiate litigation against 
another party to try to enforce what is laid down in 
section 1—but it is my view that one of the 
purposes of statute law is to declare publicly 
something that ought to be recognised publicly. 
That has been done in other jurisdictions. It was 
done in England in section 3 of the Constitutional 
Reform Act 2005. It is entirely appropriate that it 
be done here.

Sheriff Dickson: I agree with Lord Osborne. 
The importance of having section 1 as part of 
statute is that it is a clear declaration of what the 
vast majority of people—certainly those in 
authority—know and recognise. It is important to 
make that declaration so that people can have 
regard to it, lest any doubt ever arise in the minds 
of people who perhaps do not understand the 
importance of having an independent judiciary. 
The Parliament would be affirming that it 
recognises and supports that principle and that it 
intends to implement it.

Rt Hon Lord Reed: I agree with Sheriff Dickson. 
Although it seems unlikely that section 1 would be 
the subject of a judicial decision, it is an important 
statement of principle at a time when a relatively 
new set of institutions—the Parliament and the 
Executive—are, for the first time, trying to define in 
legislation the boundaries and relationships 
between the different institutions of Government in 
Scotland.

Sheriff Michael Fletcher (Sheriffs 
Association): I agree entirely. The public in 
general must understand the importance of the 
principle of judicial independence in this country. It 
is important to underline that at a time when 
changes are being made. Section 1 is therefore 
much more important than it might otherwise have 
seemed.

The Convener: That resolves the issue. We 
now turn to questions on the Judicial 
Appointments Board for Scotland.

Cathie Craigie: Good morning, gentlemen. 
Thank you for the Sheriffs Association submission 
and for your time this morning. Do you believe that 
your members are content with the assertion of 
the Lord President that chapter 1 of part 2 of the 
bill will enable him to speak on behalf of the whole 
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of the judiciary and thereby help the judiciary to 
play a full and co-ordinated role in the 
development of proposals for improving the 
administration of justice?

Lord Osborne: As I see it, chapter 1 of part 2 of 
the bill and, in particular, what is set out in section 
2 concerning the responsibilities of the Lord 
President, would be a valuable innovation. At 
present, as I understand it, there is not a unified 
judiciary in Scotland. There is a sheriff court 
system that is divided into sheriffdoms, which are 
presided over by sheriffs principal. Each sheriff 
principal has a high degree of independence in his 
sheriffdom and has no responsibilities towards the 
Lord President, who is seen, at least informally, as 
the head of the judiciary. The creation of a unified 
judiciary is important, because it would declare in 
formal and substantial terms what is to be 
expected and who should speak on behalf of the 
judiciary. Section 2 of the bill would achieve that. It 
is important that some office holder is able to 
speak on behalf of the whole judiciary.

Sheriff Dickson: That is a good summary of the 
position. The Lord President has always consulted 
the Sheriffs Association on matters that concern 
us. When he is speaking on behalf of the judiciary, 
I have no doubt whatever that he will continue to 
ask the views of the Sheriffs Association council 
and of sheriffs on matters that affect us directly. As 
the Lord President said, he has created the 
Judicial Council for Scotland, which has in its 
membership sheriffs, judges and other parts of 
what will become a united judiciary. That body, of 
which I have the privilege of being a member, can 
exchange views and inform the Lord President of 
concerns or matters that affect the bodies that are 
involved in it. I have total faith in the Lord 
President representing the judiciary as its head, as 
envisaged in the bill.

11:15

Cathie Craigie: Are you clear that each sheriff 
principal will still be responsible for the smooth 
running and administration of their sheriffdom?

Sheriff Dickson: My understanding is that the 
Lord President will be the head of the judiciary and 
that it will be for him to delegate to whomever he 
chooses responsibility for particular matters. He 
may decide to delegate to sheriff principals 
responsibility for administration of the sheriff 
courts, subject to his overall control, but that will 
be a matter for him.

Cathie Craigie: So the bill does not state that 
the sheriff principals must have that 
responsibility—it could be anyone.

Sheriff Dickson: As I understand it, the power 
will be given to the Lord President and it will be for 

him, as he will do, to pass certain responsibilities 
to the sheriff principals in accordance with the bill.

The Convener: The responsibility will be 
delegated from the Lord President to other 
individuals.

Sheriff Dickson: Yes—it will be delegated.

Lord Reed: I might be able to assist. The 
responsibility that will be given to the Lord 
President in that regard, by section 2(2)(a), will be 
to make and maintain

“arrangements for securing the efficient disposal of 
business in the Scottish courts”.

Under proposed new section 15(1) of the Sheriff 
Courts (Scotland) Act 1971—which will be inserted 
by section 44(2) of the bill—the sheriff principal will 
be

“responsible for securing the efficient disposal of business”.

There is a difference in wording. The Lord 
President must make the overall arrangements, 
but the duty of securing that business is disposed 
of efficiently is not his duty, but that of the sheriff 
principal.

The Convener: That is very helpful.

Cathie Craigie: Yes, thank you. We can check 
that with the minister when he comes.

Lord Osborne: I add that, under section 55, the 
sheriff principal will acquire responsibilities for 
securing the efficient disposal of business in the 
justice of the peace courts. That is an innovation, 
because hitherto those courts have been 
independent of the sheriffs.

Cathie Craigie: The Judicial Appointments 
Board will be composed of judicial members, who 
will be appointed by the Lord President, and legal 
members and lay members, who will be appointed 
by the Scottish ministers. The Sheriffs Association 
submission mentions concerns among your 
members that there will not be a legal majority on 
the board. Will you expand on that?

Sheriff Dickson: The feeling among many 
sheriffs is that, as the Lord President said, 
knowledge of the talents and experience that a 
person seeking judicial office requires often comes 
from experience of the work and of what happens 
as a sheriff or judicial officer. Our feeling is that the 
number of judicial members on the board is 
inadequate and that it would be better to follow the 
example that prevails in England and Wales and 
Ireland, where there is not necessarily a majority 
of judicial and legal members, but at least a larger 
proportion of them. We welcome the Lord 
President’s suggestion that another judge and 
another sheriff should be added to the board. The 
judicial members would still not outnumber the 
other members, but there would be enough judicial 
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members on the board to reflect the particular 
points that one acquires only from judicial 
experience.

Nigel Don: Do you concur with the idea—it is 
merely an idea—that it would be appropriate for 
the make-up of the board at a particular time to 
reflect the appointment that was being made? For 
example, there might be two judges when the 
board was appointing a judge, but two sheriffs and 
only one judge when it was appointing a sheriff. Is 
that consistent with what you said?

Sheriff Dickson: I would have thought that that 
was sensible, but the person who can give you the 
most ideas in relation to that is Sir Neil McIntosh. I 
understand that you will hear from him later. We 
had a chance to hear him last weekend at a 
conference in Peebles and he has a deep 
experience as chairman of the board. The points 
that he put to the sheriffs were well received.

Lord Osborne: I agree with what Lord Hamilton 
said. When someone is contemplating making an 
appointment—as a judge or as anything else—it is 
important that they know exactly what the job 
entails. It is that basic point that persuades me 
that it would be desirable to have more judicial 
participation in the Judicial Appointments Board. I 
do not know whether things could be arranged so 
that different members were brought in in relation 
to different appointments. That is a technical 
matter. However, I agree with what the Lord 
President said.

The Convener: If you had the power to change 
the Judicial Appointments Board in any way you 
wished, what changes in practices and procedure 
would you introduce?

Lord Osborne: I say with some deference that 
there are certain concerns among members of the 
judiciary about the operation of the Judicial 
Appointments Board. Perhaps it is right that I 
mention those. One of them—it is perhaps the 
principal one—relates to the manner in which the 
board informs itself about candidates. No doubt Sir 
Neil McIntosh will confirm or deny this, but my 
understanding is that the board has set its face 
against making inquiries about how the individual 
candidate has performed his professional or 
judicial responsibilities before his appointment 
arises.

For example, as I understand it, if a sheriff seeks 
appointment to a more senior judicial office, the 
board does not inquire of others how that sheriff 
has performed in his job hitherto. It strikes me and 
a lot of other people with whom I have had contact 
that that is not a happy approach, because the 
board is blinkered to sources of information that 
one would have thought were highly valuable.

There is also some concern about the length of 
time that the business of judicial appointments 

takes. I do not for a moment wish to suggest that 
that is wholly the responsibility of the board, 
because the board performs its functions on 
request. When it has performed them, the rest is in 
the hands of ministers. However, by way of 
example, a judge of the Court of Session is now 
expected to give nine months’ notice of retirement. 
That strikes many of us as rather extraordinary.
Even if such notice is given, an appointment may 
not be made seamlessly, so that there is no 
interruption in the provision of judicial services. 
Those are matters of some concern.

Paul Martin: I want to pursue the issue of the 
assessment of candidates. Whom do you expect 
the board to approach when it is assessing the 
performance of sheriffs and other candidates for 
judicial positions?

Lord Osborne: That will be a matter for the 
board’s discretion. It could make inquiries of those 
who have had professional contact with a sheriff or 
legal practitioner who is seeking appointment. I 
would also like it to look more widely for 
appropriate sources of information on how 
applicants have done their job prior to seeking 
appointment.

Paul Martin: Would the views of an applicant’s 
colleagues on their effectiveness and performance 
be objective? Could the board conduct an effective 
appointments process without seeking the 
opinions of colleagues, who would, no doubt, have 
different views on the applicant’s performance?

Lord Osborne: One would like to think that any 
legal practitioner, judge or sheriff who was the 
recipient of inquiries from the board would give a 
responsible answer that was their best 
assessment of the performance of the individual 
concerned, and that any personal considerations 
would be left outside the camp.

Paul Martin: Do you agree that such a process 
would not be objective, and that it could be 
subjective?

Lord Osborne: It is possible that inquiries of the 
kind that I have described might produce 
misleading information. If that were to happen 
from time to time, it would be a relatively small 
price to pay for the benefit of having a wider 
source of information than the board currently has. 
One consequence of the way in which it seems to 
operate at the moment is that a great deal of 
emphasis is placed on the results of an interview 
or interviews. As we all know, some people 
perform well at interviews and others perform less 
well. The ability to interview well is not necessarily 
a guide to ability to do the job that is under 
consideration.

Lord Reed: I will give an example that would 
strike most judges as slightly surprising. If a part-
time judicial officer or sheriff applies for a 
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permanent appointment, the sheriff principal who 
has been responsible for the management and 
discipline of that part-time office holder is not 
consulted. As a consequence, the part-time officer 
holder may be given a permanent appointment at 
a time when there are outstanding complaints 
against him that have never been brought to the 
attention of the Judicial Appointments Board. That 
is not a satisfactory situation.

Sir Neil McIntosh will be able to explain the 
issue much better than I can, but I think that two 
factors, in particular, have inhibited the board from 
making checks of the kind that I have described. 
The first is the informality of many existing 
arrangements for discipline and management. The 
second is the fact that such arrangements exist 
much more clearly for some candidates—for 
example, people who work in the Procurator Fiscal 
Service—than for others, such as members of the 
bar. Unfortunately, the best—ensuring that there is 
a level playing field and that transparent checks 
are carried out on people—has possibly been the 
enemy of the good. I hope that, if we have clearer 
and more formalised arrangements for the 
discipline and management of sheriffs and, 
indeed, all judicial office holders, that will make it 
easier for the appointments board to make 
sensible checks with those who have 
management responsibilities for candidates.

11:30

Sheriff Fletcher: As I understand the position, 
the candidates produce the referees. They put 
forward a number of referees, and they will 
obviously put forward the names of those whom 
they think will help them. Many practitioners who 
apply for positions put forward sheriffs as their 
referees—I have given references for a number of 
people. However, I suspect that if someone thinks 
that there is a difficulty with their performance, 
they will not choose obvious referees—they will 
not choose a sheriff as a referee if they are not 
performing well or if they have done something 
dishonourable that might be reported. It would be 
even more unusual for the board not to check 
references by consulting people who obviously 
have a connection with the candidate, but who 
have not been chosen as referees.

Sheriff Dickson: My understanding is that the 
English and Welsh board makes its own inquiries 
and then weighs in the balance the information 
that it receives. It seems strange to me that the 
current board would not be prepared to, or would 
not feel able to, consult the Law Society of
Scotland or the Faculty of Advocates about 
candidates, for example. Something that is not 
immediately apparent from the references will not 
necessarily be made apparent in an interview if 

those who are conducting that interview do not 
know which aspects require to be investigated.

The Convener: Obviously, we will pursue that 
matter later.

We now turn to judicial appointments, on which 
Stuart McMillan will lead the questioning. If the 
senators concur with the views that the Lord 
President expressed, there will be no real need to 
address the issues that we raise, but please do 
not feel inhibited about contributing—if that is not a 
contradiction in terms.

Stuart McMillan: Good morning, gentlemen. 
The bill provides that selections for judicial 
appointments must be based “solely on merit” and 
that the board must have regard to

“the need to encourage diversity in the range of individuals 
available for selection”.

We heard what the Lord President said. What can 
be done to encourage a more diverse judiciary 
while appointing only the best candidates?

Lord Osborne: There is no magic wand that 
can be waved. It would clearly be wrong to appoint 
candidates who did not possess the appropriate 
legal qualifications and experience but were 
members of an ethnic minority or were female, for 
example. It is right that the provisions in section 12 
of the bill, which relate to an individual’s merit and 
good character, directly replicate what is said in 
section 63 of the Constitutional Reform Act 2005, 
but section 14 is also entirely proper. One hopes 
that if, for example, two candidates appeared to 
the board to possess equal merit, section 14 
would come into effect and the board would 
consider the need for diversity. I think that 
everyone accepts that diversity is needed.

Sheriff Dickson: As the Lord President said, it 
is important for the board to ensure that, provided 
that they have the necessary qualifications, 
anybody of whatever background or position must 
feel free to offer themselves as a candidate to the 
board. It is for the board to ensure that all avenues 
are explored and that anybody who wishes to put 
themselves forward feels free to do so and knows 
about any vacancy. My understanding is that now 
that vacancies are advertised in the press, as well 
as in legal journals, there is no reason why any 
prospective candidate, provided that they have the 
necessary qualifications, should not know about a 
vacancy and feel free to apply to the board. They 
would then be treated with equal and careful 
consideration so that an appointment was made 
solely on merit, as section 12 requires.

Stuart McMillan: The bill extends eligibility for 
appointment as a judge of the Court of Session to 
solicitors who have held rights of audience for five 
years in either the Court of Session or the High 
Court of Justiciary. Do you consider that a solicitor 
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with experience of pleading only in civil matters is 
qualified to preside over criminal cases or vice 
versa?

Lord Osborne: I have to admit that, in the 
discussions about the matter that we had with 
officials, those who represented the judiciary 
suggested that it would be better if experience in 
both courts was sought. However, as Lord 
Hamilton said this morning, the fact is that over 
many years, practitioners from the Faculty of 
Advocates have been appointed to the office of 
judge who might have had very little experience of 
criminal law prior to appointment. On the whole, 
those appointments have been successful and 
people have quickly acquired the facility to deal 
with criminal business. With that background, it is 
difficult to resist the provision.

Sheriff Dickson: It is a matter for the Court of 
Session. If I had an opinion, it would be to agree 
with the views expressed by the Lord President 
and Lord Osborne. However, the provision does 
not affect sheriffs directly.

The Convener: Thank you. We now turn to the 
somewhat vexed issue of judicial conduct and 
complaints.

Nigel Don: We are back on the subject about 
which you heard me speak to the Lord President. I 
do not want to rake over it particularly, but I am 
interested in your views. I understood the Lord 
President to say that he was happy with the 
current system. I am not trying to put words into 
his mouth, but I got the impression that he was not 
looking for another reviewer. What are your 
feelings about that, gentlemen?

Lord Osborne: There are two issues to 
consider. In chapter 4 of part 2, it is proposed that 
there should be formal rules for the investigation of 
complaints. Although most judges hope never to 
be the subject of a complaint, it happens from time 
to time.

We understand from officials in the justice 
department that under the present informal 
arrangements, members of the public complain in 
various ways to various individuals. There is some 
ignorance or uncertainty about how to go about 
making a complaint and to whom a complaint 
should be made. Therefore, one might think that 
there is some merit in an arrangement under 
which those matters are made clear.

Section 27 provides that the Lord President 
should be given certain formal powers, where 
complaints are held to be justified, to issue

“(a) formal advice,

(b) a formal warning, or

(c) a reprimand.”

At the moment, if the Lord President considers 
that a complaint is justified, he will no doubt take 
the course that seems fit, but section 27 makes 
clear what he may do. Members will gather from 
what I have just said that I am not profoundly 
opposed to those provisions.

The proposals under section 28 and the 
following sections are separate, although related. 
It is proposed that a judicial complaints reviewer
be appointed—someone in the nature of an 
ombudsperson, who would supervise or review the 
carrying out of functions by the Lord President. 
Members of the Court of Session regard those 
provisions as unnecessary and likely to generate 
significant public expenditure. It is a sorry day if 
one cannot trust the Lord President to operate 
complaints procedures correctly. 

Sheriff Dickson: I agree completely with Lord 
Osborne—that covers the situation. 

Nigel Don: Are we right to conclude, Lord 
Osborne, that you would like a provision in the bill 
that formalises the point of entry for complaints, or 
should we ask the Lord President—and, if 
necessary, the Cabinet Secretary for Justice—to 
formalise that, so that there is a system outside 
the statute that is known to all concerned?

Lord Osborne: There would be merit in 
providing some clarity on how members of the 
public who wish to complain can do so. There 
might also be some merit, as I have said, in the 
provisions under section 27 that make clear what 
the Lord President can do. I have no difficulty with 
any of that—my concerns are, as I explained, 
about the complaints reviewer. 

Sheriff Fletcher: I agree with that. When the 
committee receives statistics about the number of 
complaints, members will find that the number of 
justified complaints—by which I mean complaints 
about the conduct of a judge or a sheriff, rather 
than complaints about judgments—is very small. 
The procedure that Lord Osborne suggested might 
create some more complaints, because people 
who have not hitherto complained because they 
did not know how to do so might decide to 
complain once they knew how to do it. However, 
the number would still be very small, and the 
creation of an elaborate system to deal with such 
a small number might not be cost effective. 

The Convener: That is why we have asked the 
Lord President for those figures. 

Cathie Craigie: Lord Osborne might have 
already answered my question, but if I had a 
complaint about how Sheriff Fletcher or Sheriff 
Dickson, for example, had handled a case, how 
would I go about making it?

Lord Osborne: My information is derived from 
Mr David Stewart, who was an official in the 
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Justice Department, but I understand that many 
people write to or communicate with the 
department about such complaints. I do not know 
whether people complain to the Lord President or 
the sheriff principal in any area to the same extent 
but, apparently, complaints are often made to the 
department. 

Sheriff Fletcher: Complaints are also made to 
the sheriff clerk of the court where the sheriff is 
sitting. When such a letter is brought to the sheriff, 
the advice is to send it to the equivalent of Mr 
Stewart, so that they can decide whether it is 
justified. A number of people write to the sheriff 
clerk, and the complaints filter through to the 
appropriate official in the department.

11:45
Paul Martin: While I appreciate the points that 

have been made by the panel, is there not an 
issue here about moving with the modern era, in 
which people have the opportunity to contact 
ombudsmen? The police authorities have moved 
in that direction, and complaints about MSPs are 
referred to the Scottish Parliamentary Standards 
Commissioner. I appreciate and respect the Lord 
President’s role, but people want to see some 
independent objectivity attached to the handling of 
complaints. Is that not a feature of the modern 
era? Does the bill not provide an opportunity to 
take us in that direction? 

Lord Osborne: If you, as one of the legislators, 
think that that is appropriate, no doubt it will 
happen. I thought that it was right to make the 
point that the complaints reviewer’s responsibility 
would simply be in relation to the handling of the 
investigation, to determine whether it has been 
carried out in accordance with the rules. It is 
procedural surveillance, as it were. I come back to 
my earlier point that it is a sorry day if you cannot 
trust the Lord President of the Court of Session to 
observe the rules that he is obliged to make. 

Paul Martin: If the Scottish Public Services 
Ombudsman were to examine the role of a local 
authority in a complaint, she would consider 
whether the local council had carried out its 
procedures correctly. Would the proposal in the bill 
not emulate that approach?

Lord Osborne: I see the force of what you say. 
With all respect, there is a difference between a 
local authority and the head of the judiciary. The 
head of the judiciary is a pre-eminent lawyer and 
would have responsibility for the creation of the 
rules. It is almost inconceivable that he would 
allow some illegitimate departure from the rules to 
occur. 

Sheriff Fletcher: I agree with Lord Osborne, but 
one also has to take into account the nature of the 
review. It is quite likely that the person who asks 

for such a review or who considers that such a 
review should take place is unlikely to be satisfied 
with a review simply of who is considering the 
procedure, particularly when it is a procedure that 
has been set up by the Lord President himself. 
They would be much more likely to want to try to 
overturn the decision that has been made than to 
find out whether the procedure has been properly 
followed. You would still have a dissatisfied 
customer, as it were. 

The Convener: Paul Martin will deal with 
removals.

Paul Martin: What is the panel’s view on section 
33, which allows for the removal from office of a 
judge by the First Minister? 

Lord Osborne: With respect, it is not quite 
correct to say that the removal is by the First 
Minister. There is a procedure for removal, which 
the First Minister, under section 33(1)(b), would be 
entitled to initiate, but that is a direct reflection of 
what appears in section 95(9) of the Scotland Act 
1998, which deals with the appointment and 
removal of judges. It involves the use of a tribunal 
constituted by the First Minister to investigate and 
report on whether a judge of the Court of Session 
or the chairman of the Scottish Land Court is unfit 
for office for various reasons. 

The provision under section 95(9) of the 1998 
act is such that, currently, the First Minister is 
entitled to initiate such procedures in relation to 
Court of Session judges and the chairman of the 
Scottish Land Court. The position of sheriffs is, of 
course, different. To the extent that the bill makes 
similar provision, it is not a change. The 1998 act 
is the background to this, so far as judges are 
concerned.

Lord Reed: Removal is by Her Majesty the 
Queen on the recommendation of the First 
Minister, who can make such a recommendation 
only if there has first been a vote in the Scottish 
Parliament to that effect.

The Convener: I think that what Mr Martin was 
trying to get from you is whether you are content 
that the First Minister, whether under existing 
legislation or the bill, has the power to initiate a 
removal.

Lord Osborne: Under the 1998 act, that is a 
fact of life with which we must live.

John Wilson: In considering the bill, the 
committee must examine existing legislation and 
decide what we would like any future legislation to 
contain. The intention of Mr Martin’s question was 
to draw out that issue in relation to the First 
Minister’s role. 

Part 1 of the bill deals with judicial 
independence, and I referred earlier to protecting 
judicial independence. Irrespective of what is in 
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the 1998 act, we are trying to pull together for the 
bill something that builds on what we see as the 
independence of the judiciary. We must decide 
whether conflicts exist that would allow the First 
Minister, in whatever capacity or at whatever time, 
to influence unduly the process of removing 
judges from the bench. The committee is trying to 
examine that in relation to the bill. If the 1998 act 
needs to be amended, we can deal with that at a 
later date.

Lord Osborne raised the issue of possible 
conflicts between the 1998 act and what the bill 
proposes, which means that we must be careful 
about what we do. There is no point in our going 
through the legislative process only to find that 
certain parts of the legislation that we seek to 
implement may bring us into conflict with the 1998 
act.

Lord Osborne: I entirely understand your point 
about judicial independence. Decisions on the 
appointment of judges are ultimately made by the 
Crown on the basis of the recommendation, in the 
case of the Lord President and the Lord Justice 
Clerk, of the Prime Minister of the United 
Kingdom. The appointment of other judges in 
Scotland is on the basis of the recommendation of 
the First Minister. Therefore, the business of 
appointment involves a minister. Judicial 
independence plainly ought to be accorded to the 
judge while in office. However, I believe Lord 
Hamilton confirmed that, if a situation were to arise 
that persuaded the First Minister that a judge was 
unfit to continue in office, it would be strange if the 
First Minister could do nothing about it. The 
ultimate decision is not for the First Minister, but 
he can initiate an inquiry into a judge’s fitness for 
office. Personally, I do not have a problem with 
that and I do not believe that Lord Hamilton does.

The Convener: Do you have a view, Sheriff 
Dickson?

Sheriff Dickson: No. However, as I think that 
you are aware, sheriffs have strong views on 
section 38, which will replace the current approach 
under the Sheriff Courts (Scotland) Act 1971. Is 
this an appropriate time to comment on that?

The Convener: We have your submission and 
the point has been firmly noted. Do you want to 
amplify what you wrote? We know that your 
organisation has strong views.

Sheriff Dickson: I quote a letter on the Scotland 
Bill that my predecessor received from the then 
Secretary of State for Scotland, Donald Dewar, 
who of course later became First Minister. In the 
context of Stewart v Secretary of State for 
Scotland, he wrote:

“It was made very clear by the House of Lords in their 
recent decision in Stewart v Secretary of State that they 
considered that the guarantee of judicial independence of 

Sheriffs rested on the fact that before any Sheriff could be 
dismissed it was necessary to have a report from the Lord 
President and the Lord Justice Clerk. There is no proposal 
to amend that and standing the clear statements in that 
case I think it is inconceivable that any legislature would 
attempt to tamper with that guarantee.”

The Sheriffs Association has carefully retained 
that letter from the Scottish Office, which is signed 
by Donald Dewar.

On that basis, we are concerned that a change 
is proposed. We have faith that the Lord President 
and the Lord Justice Clerk have been able to deal 
with the matter, when required, and we would like 
that method to be retained in cases in which a 
sheriff’s fitness for office must be considered.

The Convener: You have made the point firmly. 
For information, will you say how often such a 
difficulty has arisen in modern times?

Sheriff Dickson: I am aware of only two 
occasions: one in the 1970s and the one that led 
to the case to which Donald Dewar referred in his 
letter.

Paul Martin: What are the witnesses’ views on 
the balance of membership of the tribunal that 
would consider the removal of judges and 
sheriffs?

Lord Osborne: I think that the tribunal that is 
proposed in relation to judges would be 
constituted differently from the tribunal that is 
proposed in relation to sheriffs. I do not think that 
judges of the Court of Session have a problem 
with the membership of the tribunal that would 
relate to Court of Session judges.

The Convener: Sheriff Dickson, I take it that the 
view that you just expressed applies in this 
context.

Sheriff Dickson: The view that I expressed 
applies, but we must accept that in a modern 
society there might be concerns about ensuring 
the availability of the public’s view. The principal 
safeguard would be the presence of two judicial 
members, one of whom would be a sheriff and the 
most senior of whom would chair the tribunal. We 
are satisfied by that.

The Convener: That brings us to the final 
question.

John Wilson: The bill will establish the Scottish 
Court Service as a body corporate of 13 members, 
chaired by the Lord President and with a majority 
of judicial members. To what extent might the 
proposed governance arrangements increase the 
judiciary’s involvement in administrative work at 
the expense of judicial work? Will Sheriff Dickson 
or Sheriff Fletcher expand on the comments about 
the Scottish Court Service in their written 
submission?
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12:00

Lord Osborne: Judges of the Court of Session 
are happy with the governing body of the Scottish 
Court Service as proposed in the bill. I do not 
believe that we see the proposal as imposing an 
unnecessary administrative burden on judges. The 
Scottish Court Service is quite a large 
organisation, and the nuts and bolts of 
administration would remain the responsibility of
the service’s staff. As I see it, the important point 
about the proposal is that it would afford different 
members of the judiciary an opportunity to 
examine the body’s priorities and ensure that it is 
sensitive towards the legitimate needs of the 
different members of the judiciary. 

In the past—I am talking about the relatively 
distant past, not the term of office of the present 
chief executive—there were examples of the SCS 
acting in a way that the judiciary did not consider 
to be sensitive towards their legitimate needs. 
Things are changing, and we regard the proposal 
as a positive step forward to ensure much greater 
co-operation between SCS staff and the judiciary.

When we investigated the matter, a number of 
us went to the Republic of Ireland and met 
members of the Courts Service and the judiciary 
there. We were much impressed by what had 
been achieved by the independent Courts Service, 
which was established under the Courts Service 
Act 1998.

We do not see the proposal as imposing an 
unreasonable burden on members of the Scottish 
Court Service; we think that great benefits are 
likely to emanate from it.

Sheriff Dickson: We have concerns about the 
wording of section 57(2), which deals with what 
the SCS must do in carrying out the functions that 
are listed in section 57(1). It indicates that

“the SCS must—

(a) take account, in particular, of the needs of members 
of the public and those involved in proceedings in the 
Scottish courts, and

(b) so far as practicable and appropriate, co-operate and 
co-ordinate activity with any other person having functions 
in relation to the administration of justice.”

However, there is no mention of what used to be 
part of the mission statement of the Scottish Court 
Service: to provide support to the judiciary in the 
exercise of their judicial functions. Paragraph (a) 
of section 57(2) should contain a mandatory 
provision first to require the SCS to provide 
support to the judiciary in the exercise of their 
judicial functions. It could then go on to refer to 
taking account

“of the needs of members of the public”

and so on. We are not detracting from those 
things, but we do not feel that there is sufficient—

or, indeed, any—emphasis on the Scottish Court 
Service’s primary responsibility to support the 
judiciary in the exercise of their judicial functions.

The Convener: There being no further 
questions from the committee, I thank the 
witnesses. We are acutely conscious that we have 
probably denuded the Scottish courts this 
morning, but we are grateful indeed to the sheriffs 
and senators for answering our questions so 
clearly and concisely. That is welcome, and we 
are much obliged.

I suspend the meeting until 12.10 pm to allow 
the witnesses to change over.

12:04

Meeting suspended.

12:11
On resuming—

The Convener: I welcome our third panel of 
witnesses. From the Law Society of Scotland, we 
have Alan McCreadie, who is the deputy director 
of law reform, and George Way, who is from the 
council of the society. From the Faculty of 
Advocates, we have Richard Keen, who is the 
dean; Bruce McKain, who is the director of public 
affairs; and Carole Ferguson-Walker, who I see is 
not with us at the moment. Are we to assume that 
Ms Ferguson-Walker is joining us, Mr Keen?

Richard Keen QC (Faculty of Advocates): 
She will join us in a moment. She has gone to 
check a simple point to which I should have known 
the answer.

The Convener: We look forward to seeing her.

At this point, we would usually proceed directly 
to questions. However, I believe that there has 
been a misunderstanding involving the Faculty of 
Advocates, which, in the event, has not submitted 
any written evidence. Mr Keen, I ask you to make 
a brief statement to the committee. The faculty 
might then make a written submission, which 
would allow us to examine its comments at a more 
leisurely pace than this morning’s proceedings will 
permit.

Richard Keen: I am obliged to the committee 
not only for inviting us to give evidence, but for 
allowing me to say a few words about the bill and 
certain issues that it raises. We produced a 
response document to the consultation paper and 
the original draft bill, and I am sorry that the 
committee has not received our further written 
response.

At the outset, I want to highlight four points 
about the structure that is set out in the bill, the 
first of which concerns the constitution of the 
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Judicial Appointments Board for Scotland as set 
out in schedule 1. As others have pointed out, 
under those provisions, the Lord President will 
appoint judicial members and the Scottish 
ministers will appoint legal and lay members. That 
means that Scottish ministers will make the 
majority of appointments, which raises the 
question of how the division between the judiciary 
and Parliament will be maintained.

With regard to paragraph 3(2) of schedule 1, 
which defines the legal members as

“one advocate practising … in Scotland and … one solicitor 
practising … in Scotland”,

how will Scottish ministers inform themselves of 
an advocate’s suitability for appointment to the 
board? Of course, procedures and mechanisms 
can be put in place, but it might be more 
appropriate for the legal members and, in 
particular, the legal member who is an advocate 
practising in Scotland, to be appointed by the Lord 
President.

12:15

I remind members of the committee that the 
Faculty of Advocates is part of the College of 
Justice, which was constituted in 1532. We are 
subject to the jurisdiction of the Lord President in 
all matters of practice and admission. It would be 
sensible, for historical and practical reasons, for 
the appointment of the advocate to be at the 
behest of the Lord President, rather than the 
Scottish ministers. Perhaps the appointment could 
be made on the recommendation or advice of the 
dean of the faculty. That might also be the case 
with respect to the legal member who is to be 
appointed from the solicitor branch of the 
profession. The Lord President could exercise the 
same function on the advice of the president of the 
Law Society of Scotland. However, I do not seek 
to speak for my colleagues from the solicitor 
branch—I merely make the point in passing.

I have a real constitutional concern about a 
majority of members being appointed by the 
Scottish ministers. I am also concerned about the 
practical issue of determining the suitability of an 
appointment. Both questions could be addressed 
by having the Lord President exercise his powers 
to appoint an advocate to the board, just as he 
would appoint the judicial members.

That was my first point, which I hope that I have 
put relatively briefly.

My second point concerns section 1, which is of 
course one of the most fundamental sections. 
Reference is made to the guarantee of 
independence of the judiciary being upheld by the 
First Minister, the Lord Advocate and the Scottish 
ministers. When Lord Hope, the lord of appeal in 
ordinary, responded to the original consultation 

document, he suggested that the Scottish 
Parliament be included in that list. It was not 
immediately clear to me why it was not included. It 
seems to me that if we expect the First Minister, 
the Lord Advocate and the Scottish ministers to 
uphold the continued independence of the 
judiciary, we might equally expect the Scottish 
Parliament to do likewise. I make that point with 
regard to section 1, because it is fundamental. We 
have fundamental statutory provisions, such as in 
the act of union and the bill of rights, which might 
seem to state the obvious but, in fact, act as a 
bulwark against oppression in difficult times, as 
the Lord President suggested.

My third point concerns the issue of diversity in 
relation to judicial appointments. Diversity is 
important, but it is critical at the point of entry, not 
the point of exit. We cannot have diversity in our 
appointments to the bench if we do not have a 
suitable level of diversity at the time of entry into 
our professions. That is where we must address 
that fundamental issue. Over the past few years, 
the faculty has attempted to do that by going out, 
particularly into the state school sector, to educate 
and to bring to the attention of many pupils the 
opportunity of taking up a career at the bar. We do 
that in the hope that, by encouraging a far more 
diverse entry into the profession, we can ultimately 
achieve the sensible objective of having proper 
diversity based on merit in our appointments to the 
bench. That takes time, but the process has been 
on-going for many years now. I note that a greater 
number of women than men are currently coming 
into the bar, but that is only one step. We need to 
see greater social diversity as well. If we achieve 
that, greater diversity will occur naturally in our 
appointments to the bench.

My fourth, short point is that we had already 
observed that allowing a solicitor advocate who 
was qualified only in respect of the High Court or 
the civil procedure of the Court of Session to be 
available for appointment might not be an 
appropriate step. I have concerns about the period 
of five years full stop, but this might not be the 
time to review that.

I do not disagree with what the Lord President 
said, but I point out that the period of devilling and 
training for an advocate is longer, more intense 
and wider ranging than that for a solicitor 
advocate, which accounts for something. 
However, it appears to me that that could be dealt 
with at the stage of appointment. If the bounds for 
qualification are lowered, so be it, but at the end of 
the day the Judicial Appointments Board will have 
to appoint on merit, and if somebody has no 
qualification and experience in the civil or criminal 
field, that must go to the merit of their 
appointment. That may be a proper and effective 
means of dealing with that issue in due course.
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Convener, I am most obliged for your allowing 
me to say those few words, which were perhaps 
not as brief as they might have been. I will rest 
there, if I may.

The Convener: You extended the period by two 
minutes. We will go straight to questioning.

Bill Butler: Good morning, gentlemen and lady. 
In response to earlier consultation, the Law 
Society stated that matters of such far-reaching 
and constitutional importance should be the 
subject of a more detailed and independent inquiry 
by a royal commission. Are you now satisfied that 
adequate time has been allocated to the 
consultation process?

George Way (Law Society of Scotland):
Thank you, sir. The Law Society is satisfied with 
the process that has taken place, particularly the 
extensive consultation between senators of the 
College of Justice and the Law Society. We were 
extremely impressed by the way in which those 
who gathered information from us used it. We 
have seen significant improvements in the bill, not 
least the addition of lay input to the proposed 
constitution of the board to govern the SCS. We 
are satisfied that the process was extended 
appropriately.

Bill Butler: I am grateful.

The Faculty of Advocates, in its response to the 
draft bill, supported the proposals to create a 
statutory guarantee of judicial independence, 
which it described as “uncontroversial”. Do you 
consider that there is a threat to judicial 
independence? If so, what form does that threat 
take? Is the bill likely to be effective in 
guaranteeing judicial independence, 
notwithstanding the comment that Mr Keen just 
made about including the Scottish Parliament in 
the bill’s provisions on that issue?

Richard Keen: I take up the point that the Lord 
President made, which is that in times of calm one 
can perhaps regard such a provision on judicial 
independence as unnecessary or redundant. 
Although we have lived for many years through 
periods of calm, we can never make that 
assumption. It seems to me that there is 
considerable merit in expressing in a bill of this 
kind that fundamental pillar of our constitutional 
position, in order that when difficulties arise we 
can have regard to the bill and point to it as the 
touchstone of judicial independence, rather than 
having to seek it perhaps in constitutional writers 
going back centuries.

People will tell you that Montesquieu identified 
the importance of distinguishing between the 
executive, the legislature and the judiciary, which 
is all very well. However, I think that most of us 
would take greater comfort from knowing that the 
Scottish Parliament had seen fit to enshrine that 

critically important constitutional principle in one of 
its own acts at its own hand. I do not see any 
immediate dangers to the independence of the 
judiciary, but I see the importance of expressly 
maintaining our belief in that independence.

Bill Butler: Is the provision in the bill likely to be 
effective in guaranteeing that independence? Or 
will it be merely symbolic in times of calm?

Richard Keen: It seems to me that it will be 
effective so long as we maintain the integrity of the 
judiciary. If our courts were traduced, or reduced, 
no law could stand or be maintained. However, so 
long as we understand that we will have an 
independent judiciary, we will have the means of 
ensuring the enforcement of that right. I concur 
with the Lord President that it is highly unlikely that 
any individual will find themselves litigating in 
order to seek a declarator that the right exists. 
However, the mere fact that it is enshrined in the 
bill will, if nothing else, act as a reminder to those 
who might otherwise wish to depart from the 
critically important issue of judicial independence.

Bill Butler: I am obliged.

Cathie Craigie: I have a quick question for the 
Law Society.

Part 1 of the bill states that the First Minister, the 
Lord Advocate and the Scottish ministers

“must uphold the continued independence of the judiciary”.

Richard Keen suggested that the Scottish 
Parliament should be given that responsibility as 
well. What do you think about that?

George Way: I certainly would not demur from 
the comment of the learned dean that everybody 
should be enjoined to uphold the independence of 
the judiciary. The society had taken it that those 
individuals were listed because they have power 
to influence the organisation of the courts on a 
day-to-day basis, and that the bill is directed 
towards organisational matters. If the Parliament 
were minded to make such a declaration, it would 
certainly be much appreciated by the profession.

The Convener: We turn to the role of the head 
of the Scottish judiciary, on which you may or may 
not have a view. If you do not have anything to say 
in that respect, do not be inhibited from saying so.

John Wilson: The bill gives the Lord President 
responsibility for making and maintaining 
arrangements for securing the efficient disposal of 
business in the Scottish courts. He will have that 
responsibility in addition to his responsibilities as 
head of the judiciary. Are the two roles 
compatible?

Richard Keen: In my opinion, they are 
compatible. Historically, they have been seen to 
be compatible. For many centuries, the Lord 
President had responsibility for the disposal of 
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business within the supreme court. Indeed, shortly 
before my arrival in the faculty, I was reminded 
that the late Lord President Clyde was wont to 
inspect the state of the roof in the Court of Session 
himself rather than bring in contractors. That is the 
extent to which he took seriously his 
responsibilities in that regard.

Returning to the issue more directly, I do not 
believe that there is any conflict or that the 
proposal would derogate from the standing of the 
Lord President. It seems sensible that he should 
have the responsibility. The idea mirrors recent 
constitutional changes in England and Wales, 
where the Lord Chief Justice acquired from the 
former Department for Constitutional Affairs a 
large number of staff who now report directly to 
him. We are seeing in England and Wales an 
attempt to copy that which already exists in 
Scotland.

George Way: We have no contrary view on the 
matter.

John Wilson: Are there sufficient checks and 
balances to ensure the accountability of the Lord 
President? Feel free to answer in whatever way 
you wish, Mr Keen.

Richard Keen: The safest answer might be no 
comment, but in reality I believe that there are 
sufficient checks and balances.

One has to be conscious not only of the express 
checks and balances, but of those that, as it were, 
lie beneath the radar. The Lord President does not 
operate alone. He operates in conjunction with the 
Lord Justice Clerk and the other senators of the 
College of Justice. The supreme court judiciary in 
Scotland is genuinely a college, and the Lord 
President is therefore subject to the influence of 
his colleagues. That unwritten check is important.

It seems to me that, if you are trying to extend 
the checks on the Lord President, there is a 
danger of going too far and intruding into the 
necessary separation between Parliament and the 
judiciary. The checks and balances are sufficient 
at the present time.

George Way: Again, I agree entirely with the 
dean of faculty.

John Wilson: Mr Keen, you said that there are 
unwritten checks and balances through the 
college. In the interests of modern government 
and modern legislation, should we try to 
incorporate those into the bill so that it is clear how 
they operate?

12:30

Richard Keen: I believe that that would be 
extremely difficult. The Lord President is subject to 
the views and the persuasion of his fellow 

members of the college as senators, but it would 
be very difficult to try to formulate that into an 
obligatory process. The fact is that the Lord 
President is part of the College of Justice; he is 
influenced by the views of his colleagues, but one 
cannot make him subject to the views of his 
colleagues. After all, he is the Lord President and 
the Lord Justice General.

The Convener: Are you content with that, John?

John Wilson: Yes.

The Convener: Mr Keen, your original 
submission indicated that you favoured a Judicial 
Appointments Board that is administratively 
independent of the Government. Are you satisfied 
that what is now proposed in the bill meets that 
demand?

Richard Keen: Paragraph 1 of schedule 1 goes 
a long way to meeting that demand. We consider 
that it is important to have a board that is not a 
servant of the Crown. Of course, its membership is 
important, too. One has to remember that the 
hand that rocks the cradle often determines the 
outcome. As I mentioned previously, I therefore 
have a concern about the scope of the power of 
the Scottish ministers to appoint to the board.

The Convener: We will come to that. I will 
return to Mr Way in a moment.

Are you content with the proposed composition 
of the board?

Richard Keen: As it is presently composed, I 
would adopt the suggestion that was made 
initially, I believe, by the Lord President: in the 
context of an appointment of a senator of the 
College of Justice, it would be appropriate for 
there to be two senators on the board. I do not see 
how that would be a problem. With regard to the 
appointment of a sheriff, there should be two 
sheriffs on the board. That would result, if there 
was one additional judicial appointment, in the 
balance of the board altering slightly because, as I 
understand it, there are currently five lay 
members, including the chair, and five other 
members—three judicial members and two legal 
members. It appears to me that it would be 
appropriate for there to be four judicial members 
for each appointment and two legal members. I 
appreciate that that would leave the lay members 
in a minority, in a sense, but they are still there to 
make a significant contribution. I favour the 
suggestion that there should be an additional 
judicial member and that the member should 
alternate depending on the nature of the 
appointment that is being considered.

The Convener: Finally, you heard the question 
that I posed to Lord Osborne and his colleagues. If 
you could make any changes to the operation and 
practices of the board, what would those be?
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Richard Keen: I would mention two matters, the 
first of which—confidentiality—is related to the 
second point that I will make. Maintaining absolute 
confidentiality is always a problem if one consults 
widely on such appointments, but when there 
appears to be an absence of confidentiality, there 
will be reluctance on the part of suitable 
candidates to apply. No senior counsel in practice 
would wish it to be known that he had applied to 
the board and had been turned down. I imagine 
that that would not be a career plus. There may be 
perfectly legitimate reasons—he may be too 
young and it may be too soon—but the fact that 
others might know of his application would be a 
disincentive to application by an individual.

The second and related point, which may seem 
contradictory, is that the board should consider 
consulting a little more widely than it does. I find it 
a little odd that I am regularly asked, in my 
capacity as dean of faculty, to complete reports to 
the Judicial Appointments Commission in England 
and Wales when members of faculty have applied 
for judicial appointments in England and Wales,
but that I am not asked to do that when they have 
applied for an appointment in Scotland. I am 
asked to complete reports by the board in England 
and Wales because it wants to know, for example, 
whether an applicant has been the subject of 
complaint or disciplinary proceedings, or is 
otherwise considered by the faculty—which is, 
after all, his professional body—to be unsuitable 
for that appointment. It seems to me that the board 
might give that consideration, but I would defer to 
it in determining those matters.

Cathie Craigie: A previous panel of witnesses 
raised the issue of balancing confidentiality with 
the most up-to-date information on an applicant 
and said that they had received no requests for 
information about people who applied for judicial 
appointment and who worked in their area. Could 
an annual or biannual report be done on potential 
applicants to find out how well they are doing their 
jobs and how many boxes they can tick? Could 
that be a way of preserving confidentiality and 
getting the most up-to-date information?

Richard Keen: It could be in the case of 
sheriffs, but it would be difficult in the case of 
members of the faculty, because they are all 
independent, self-employed individuals. I do not 
think that they would be terribly pleased with the 
idea of my ticking boxes about them each year; I 
wonder whether that would be a practicable 
solution. On the other hand—

Cathie Craigie: How do you balance the 
confidentiality issue?

Richard Keen: I appreciate that it is difficult. 
That is why I said finally that I would defer to the 
board on the matter, because it probably has 
better insight into such problems than I have.

If you had an application from a sheriff for an 
appointment to the supreme court bench, you 
might go to the sheriff principal and ask him for a 
view on all the sheriffs in his sheriffdom. That 
would not be an insurmountable problem and, in 
that way, you would not disclose who the 
individual applicant was, but you would get insight 
into current or potential problems with the 
applicant.

The Convener: We turn to Mr Way. Are you 
reasonably content that the bill as proposed will 
deliver a sufficiently independent Judicial 
Appointments Board?

George Way: The society has concerns, as 
raised in its submission, about questions of 
oversight. At this stage, I will address the issue of 
the constitution of the board. The society’s position 
is that the judiciary is not necessarily the 
touchstone of knowledge about persons who are 
suitable for the bench, whereas the profession is 
in daily contact with the judiciary. It is our view that 
there are three stakeholders—the judiciary; the 
professional representatives, be they advocates or 
solicitors; and the public. Those constituencies 
should be represented equally and, with great 
respect for the Lord President, we do not accept 
the argument that knowledge of the judiciary is a 
speciality. In fact, practitioners see many more 
judges in action on a daily basis than judges do.

A point arises from what the learned dean said 
about confidentiality. The society’s position is that 
section 16(6) should be amended to make it a 
statutory offence to breach confidentiality. It might 
well be that if the board is minded to take wider 
soundings, there would be greater protection of 
confidentiality if, instead of the present position—
which is that the aggrieved individual has to initiate 
proceedings and thereby out and expose 
themselves to potentially even more ridicule—it
might be of assistance if there were a statutory 
offence, as is the position in three statutes that we 
list in our submission. Otherwise, the society 
thinks that the existing board has done much to 
improve diversity. Although the selection process 
is long-winded, grave matters sometimes take 
grave time and weighty measures require weighty 
consideration. We have no specific proposals for 
changing current procedures.

We have a concern about the removal of 
members. We refer in our submission to the 
present legislation, which says that a judge may 
be removed if they have been convicted of “any 
offence”. We take the view that that is not 
proportionate and that subtle legislation should be 
capable of defining the situation with more 
accuracy. We do not suggest how it should be 
redefined, but simply to say that “any offence” 
could lead to removal—it could be parking on the 
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zigzag lines leading to a manned level crossing—
is very wide.

The Convener: You are quite content with the 
composition of the board.

George Way: We are content with the 
composition of the board as it stands.

The Convener: You do not see any radical 
procedural changes that would help.

George Way: The only matter on which we will 
comment is the one that Mrs Craigie has raised 
about diversity. The society believes that 
recruitment will not in itself, and can never, deal 
wholly with diversity when the post of judge or 
sheriff is fairly rigid in how it operates. To get true 
diversity, the board will have to consider ways of 
recruiting without the present system, which is a 
pool. At the moment, if someone has a disabled 
wife they must do a trawl of all sheriff posts that 
may be available within a two-year period. They 
have no way of ascertaining which posts are 
available and where they may be asked to sit. We 
do not offer a solution to that problem, but it is a 
practical issue that affects how diversity will 
operate. If someone’s personal circumstances are 
difficult, they have no way of communicating that 
fact to the board. It is not appropriate for them to 
say that they could be a sheriff, but only in the 
central district. That is where the main mischief of 
recruitment lies. The matter is not in the hands of 
the board, which at the moment is asked, for 
practical and pragmatic reasons, to recruit by 
creating a pool. We need to address the end use 
of sheriffs, not just the recruitment process.

The Convener: That is an interesting point. 
John Wilson has a question about judicial 
appointments.

John Wilson: I noted Mr Keen’s comments on 
the extension of eligibility for appointment as a 
judge in the Court of Session to solicitors with 
rights of audience for five years in either the Court 
of Session or the High Court of Justiciary. Do you 
consider that a solicitor with experience of 
pleading only in civil matters is qualified to preside 
over criminal cases, and vice versa? I am 
particularly interested in hearing Mr Way’s views 
on the issue.

George Way: Would you like me to respond 
first?

John Wilson: Mr Keen may want to expand on 
his earlier comments.

Richard Keen: As the faculty made clear in its 
original response, we have reservations about a 
solicitor advocate who has qualified only in 
criminal cases being available for appointment. 
The Lord President was right to make the point 
that, although many advocates practise primarily 
in criminal or civil law, they are still eligible for 

appointment to the bench. The scope of the 
training that a member of the faculty receives is 
radically different from the training that is 
undertaken by a solicitor advocate. A member of 
the faculty undergoes a nine-month period of 
devilling, with intensive tuition, training and 
examination in civil and criminal procedure and 
law. That is an essential foundation for 
qualification for the supreme court bench, because 
on appointment someone who has qualified only in 
criminal law may find themselves sitting in a civil 
case.

A qualification in both civil and criminal law 
should be required. The period of five years strikes 
me as too short, although it may apply across the 
board and, in practice, qualification for longer will 
probably be required. As I mentioned, there are 
two ways of dealing with the issue. One is to 
require, as is presently the case under the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 
1990, that a solicitor advocate should be qualified 
in both civil and criminal law before he is eligible 
for appointment; the other is to note that the issue 
will be considered with the merits of his application 
when he appears before the board. I prefer the 
former approach.

George Way: To some extent, the learned dean 
elides the way in which solicitor advocates—or 
solicitors with extended rights of audience in the 
supreme courts and the High Court of Justiciary—
developed. To be eligible for the current training 
programme, a person must be a solicitor of some 
standing. It is always invidious to argue ad 
hominem, but I had a reasonable background in 
criminal law before I started to specialise in civil 
practice. The way in which the solicitor advocate 
profession operates almost invites people to take 
one route, because the solicitor advocate training 
course is a course in criminal law. Although the 
work of solicitor advocates is diverse, the structure 
of the profession does not lend itself to people 
applying to practise both criminal and civil law, 
because they will get work in an area only if they 
have reputation in it.

The dean is right to say that the practical 
position will be that we will rely on the board to 
look at what people have done. The legislation is 
permissive—it lets solicitor advocators get to the 
table, but it does not guarantee them admission to 
the dinner party.

12:45
The Convener: We now come to the vexed 

question of complaints.

Nigel Don: The bill does not impose a duty on 
the Parliament because the Parliament cannot 
impose a duty on itself. I respectfully suggest that 
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such a duty would have to go in the Scotland Act 
1998.

I want to pick up on judicial discipline, a possible 
judicial conduct scheme and a possible judicial 
complaints reviewer. The witnesses will have 
heard our earlier discussions. I do not want to 
repeat them, but I wonder whether this panel of 
witnesses has any views.

Richard Keen: I am inclined to adopt the views 
expressed by the Lord President and Lord 
Osborne. I would find it difficult to give a more 
informed opinion on the particular issues because 
I have no insight into the number of complaints 
made about the judiciary or into the manner in 
which they are disposed of. However, any system 
must be able to distinguish between the wheat and 
the chaff. Otherwise, it will be overwhelmed.

Nigel Don: I will come to Mr Way in half a 
moment. If you had a client who felt dissatisfied 
and you felt that the complaint had substance, 
what would be the point of entry for the complaint? 
Where should the complaint be lodged?

Richard Keen: The appropriate point of entry 
would be a letter to the Lord President’s office. He 
has overall charge of the conduct of the judiciary. 
If the complaint had to do with procedure, the 
complainant might write to the principal clerk of 
session, but that would be unusual.

George Way: The difficulty is that none of us 
has appropriate statistics. In the view of the Law 
Society of Scotland, section 26 should require the 
Lord President to make rules. Instead of saying 
that the Lord President “may” make rules, the 
section should oblige him to make rules. Some of 
those rules should be discretionary and some 
should be mandatory. 

The Law Society suggests that there should be 
mandatory rules on the procedures for making the 
complaint, on the steps to be taken by the 
complainant before the complaint is investigated, 
and on how to obtain information relating to
complaints. All those matters could be resolved by 
the Lord President, but we feel that the public and 
the judiciary have a right to know the procedures 
that will apply to them. That may be overkill if we 
are talking about only two complaints, but if the 
procedure is clearer and more transparent, more 
complaints will inevitably be made. If people do 
not know where the public service unit is in the 
airport, they will perhaps simply put up with a 
broken bag, but if there is a big sign saying, 
“Complain about your broken bag here,” people 
will go to it.

A question of proportion arises; a sense of 
balance is required when considering the 
resources. However, we feel that simple rules 
should be mandatory from the outset.

Nigel Don: Once those rules have been 
established, should there be a kind of 
ombudsperson to inspect the Lord President’s 
procedures?

George Way: The provision is in the bill. Our 
concern is purely practical. The Law Society has 
seen that the ombudsman who looked into the 
way in which we regulated our complaints did not 
meet the public’s needs. That system is now being 
swept away and replaced by an elaborate and 
expensive commission.

The judiciary is unique in this respect. On this 
side of the table we accept that, although we have 
duties to the court, we are primarily providing a 
service. The learned dean is, of course, an 
advocate and therefore has slightly higher duties 
to the court. Nevertheless, we have a public 
service face. 

The judiciary has to be careful about how far it 
allows the complaints system to proliferate and 
elongate. There has to be an end to the process. If 
there were opposition to a reviewer, we do not 
think that the objective of bringing complaints to an 
end would be achieved. It is desirable to have an 
end, so perhaps we should trust the Lord 
President in that matter.

The Convener: That is reasonably clear. We 
will move to the question of the removal of judges. 
I ask the witnesses to give brief answers.

Bill Butler: Do you consider it appropriate that 
the First Minister may initiate proceedings for the 
removal from office of a judge?

Richard Keen: Constitutionally, that right 
ultimately has to exist. I will not elaborate on that 
because the Lord President addressed the matter, 
but I accept it. 

Bill Butler: I just wanted to get the Faculty of 
Advocates on record. 

Do you consider it appropriate, Mr Way?

George Way: Yes.

Bill Butler: Thank you—that puts the Law 
Society of Scotland on record. 

The proposed tribunal to investigate and report 
on whether a person is unfit to hold judicial office 
is to include two judicial members, a solicitor or 
advocate and a lay member. Do you consider that 
balance to be appropriate?

Richard Keen: Yes. In that area, some lay 
representation is of course important, but we have 
to bear it in mind that we are dealing with the 
status of the judiciary more widely, and it should 
be determined in that fashion. There is some input 
from the legal profession in general—from the Law 
Society of Scotland and from the Faculty of 
Advocates—because issues of professional 

85

237



611 11 MARCH 2008 612

practice and perception might arise in the context 
of a tribunal’s deliberations. 

George Way: I do not demur from that at all—
we agree that the constitution is satisfactory. 

The Convener: There are a couple of brief final 
questions on the proposed operation of the 
Scottish Court Service.

Stuart McMillan: The bill establishes the SCS 
as a body corporate of 13 members chaired by the 
Lord President and with a majority of judicial 
members. Will the proposed governance 
arrangements for the SCS increase the judiciary’s 
involvement in administrative work at the expense 
of judicial work?

Richard Keen: I do not believe that that would 
be the case. As I mentioned earlier, the Lord 
President has always taken responsibility for those 
matters, but has been able to delegate. Provided 
that sufficient resources are available to the 
Scottish Court Service, the operation of the 
service will not take away from the provision of 
judicial services. 

If I had any comment to make about the 
proposals in schedule 3 to the bill, it would 
concern subparagraphs 3(1) and (2). There is an 
element of giving and taking away in that part of 
the schedule. It says: 

“It is for the Lord President to appoint the members of the 
SCS”

and that:

“The Lord President may appoint a person to be a 
member only if the person has been nominated, or 
otherwise selected for appointment, in accordance with 
such procedure as the Scottish Ministers may by 
regulations prescribe”.

That is, in a sense, handing it over on the one 
hand and taking it back with the other. 

It seems that subparagraph (2) might require a 
little attention—you might want to contemplate 
what the regulations would prescribe. We would 
not want the Scottish ministers to nominate one 
person and tell the Lord President that it was now 
up to him. We could perhaps examine the way in 
which that is formulated a little more carefully. 
Beyond that, I am content with the constitution of 
the Scottish Court Service and I do not believe 
that it will derogate from the provision of judicial 
services and judicial time.

George Way: The Law Society of Scotland has 
no concerns over the constitution of the boards. 
The only point we make is that, in the policy paper, 
the appointment of the three lay members is more 
greatly explained—they are to provide expertise 
from other areas. We question why that cannot be 
expressly explained in the bill. 

We have one other concern to do with the chief 
executive of the SCS. We believe that he has to 
be in or out: either he is the chief executive, in 
which case he should not be a member of the 
board—he should not be a voting member—or he 
is a member of the board, in which case he should 
not be a member of the SCS. His appointment 
should be separate. That issue needs to be 
addressed with regard to good corporate 
governance. We do not see the solution, just now 
he or she is the servant of twa maisters.

The Convener: You have to some extent 
anticipated us on that. John Wilson has a 
question.

John Wilson: There is an issue that I want to 
examine further with Mr Keen. In your opening 
statement, you mentioned the panel that should be 
drawn up to appoint judges and the number of 
judicial members who should be involved in that 
process. You seemed to be content with the 
composition of the panel that would be set up to 
consider the removal of a judge from post. Will you 
clarify why the arrangements for the appointment 
of a judge should differ from those for the removal 
of a judge?

Richard Keen: There are two distinct bodies 
with distinct constitutions. That is understandable.

With regard to appointment, it seems to me that 
there is a case to be made for moving away from 
the requirement of paragraph 4 of schedule 1, 
which states:

“The number of lay members is to be equal to the total 
number of judicial and legal members.”

There is a case for saying that the number of 
judicial and legal members, taken together, should 
exceed the number of lay members.

Mr Way asked why, given that there are three 
constituencies involved, the lay members, the 
legal profession members and the judicial 
members should not be equally represented. I 
would not go that far, but I endorse the suggestion 
of the Lord President, Lord Osborne and Sheriff 
Dickson that, with the appointment of a senator, 
there should be two senators on the appointments 
board and that, with the appointment of a sheriff, 
there should be two sheriffs on it. That would 
mean that it would no longer be the case that the 
number of lay members would equal the number 
of judicial and legal members taken together, but it 
seems to me that that would be a proper reflection 
of the distinct interests that must be represented 
for those purposes.

The Convener: Thank you very much for your 
attendance. You can let us have a written 
submission, if you will.

Richard Keen: I am obliged to the committee 
for hearing us this morning.
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12:57

Meeting suspended. 

12:58

On resuming—

The Convener: We come to our final panel in 
what has been a fairly lengthy meeting. To those 
of us who are involved in local government, the 
first witness needs no introduction. Sir Neil 
McIntosh is the chairman of the Judicial 
Appointments Board for Scotland. He is joined by 
Michael Scanlan, who is a member of the board.

I am aware that, as you have been sitting in the 
public gallery, you will have heard a number of 
points being made to which you will wish to 
respond. I propose that the committee will ask a 
series of questions that may enable you to answer 
those points appropriately. If that does not 
happen, I will give you the opportunity at the end 
of questioning to answer the various points that 
have been made. Bill Butler has the first question.

Bill Butler: Good afternoon, gentlemen. The 
board has stated that it considers it extremely 
important that the Government should make it a 
statutory body. What difference will the board 
being a statutory body make to its operation?

Sir Neil McIntosh (Judicial Appointments 
Board for Scotland): The first difference will be 
that it will be possible for the board to be seen to 
be independent by those who are affected by its 
decisions. At the moment, we are a creature of the 
Government. Making us a statutory body will make 
a substantial difference to how we are seen. Our 
view is that the independence of the judiciary 
begins with the independence of the process for 
appointing members of the judiciary. That is 
fundamental.

Secondly, my colleagues and I are conscious of 
the fact that we have been operating without the 
final sanction of the Parliament as regards our 
composition, our remit and the various elements of 
the backdrop that are dealt with in the bill. In that 
setting, it is difficult and quite wrong to take any 
major steps in changing direction or identifying 
issues. We have therefore worked within our remit, 
but sought to develop and improve as we have 
gone along.

13:00

Bill Butler: The bill provides that the Lord 
President and the Scottish ministers

“may issue guidance to the Board as to the procedures to 
be followed … in the carrying out of its functions.”

Do you support those provisions?

Sir Neil McIntosh: We recognise the backdrop 
in that respect. Obviously, it is not comfortable to 
have guidance potentially coming from two 
sources. However, the bill requires consultation to 
be carried out with the board on any guidance, 
which is important. Further, by definition, guidance 
is not instruction and therefore the board, given its 
independence, might take a different view. The 
board feels that it could be argued that, in 
democratic terms, just as the bill is being 
scrutinised by the committee, before guidance is 
issued, it should be scrutinised through a 
committee process in which any issues would be 
considered.

Cathie Craigie: The Government will determine 
the level of resources that will be available to the 
board to spend, and the board will be staffed by 
Government civil servants, with guidance to be 
issued by the Scottish ministers. Are you satisfied 
that that situation is consistent with the provision 
that

“the Board is not to be subject to the direction or control of 
any member of”

the Scottish Government?

Sir Neil McIntosh: The short answer is yes, 
because the independence of the board members 
will ensure that the board is not subject to such 
direction. In our written submission to the 
committee, we expressed our view that no civil 
servant should be involved in the selection of 
board members. The aim is to create a difference 
and distinction at that stage. Although, technically, 
our staff work within civil service conditions, they 
are separate. We have made it clear that the staff 
and the board should not be co-located with any 
Government department, because perception is as 
important as reality. I am reassured that the 
ultimate statement of the board’s independent 
status—that no one can instruct us—provides a 
safeguard.

Cathie Craigie: I should probably know the 
answer to this, but is the appointment process for 
board members in any way governed by the 
Commissioner for Public Appointments in 
Scotland?

Sir Neil McIntosh: That is a good point. At 
present, the answer is no but, under the bill, we 
will be subject to that process. However, civil 
servants will be excluded from the appointment 
process, whereas they are a standard part of other 
such processes—the bill specifically covers that 
issue to protect the situation. There is room for 
discussion and debate about what the measure 
ultimately means, but it seems perfectly 
reasonable to apply to the board the broad 
principles on public appointments that apply to any 
other body.
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John Wilson: In response to the consultation 
paper and the draft bill, you observed that no 
provision had been included on what should 
happen when ministers are not minded to accept a 
recommendation from the board. Are you satisfied 
with the bill’s provisions on what will happen if the 
relevant minister decides not to accept the board’s 
recommendation?

Sir Neil McIntosh: The bill provides that no 
minister will recommend for appointment anyone 
who has not appeared as a candidate 
recommended by the board. That is a protection. 
In our earlier response, we felt that, although it is 
proper for the First Minister to have an opportunity 
to refer back to the board and to consider matters, 
any reason to shift from the board’s 
recommendation should be declared by the First 
Minister. That should not be a secret process—it 
should be known why there has been a departure. 
As far as I can see, our suggestion is covered in 
the bill, with the exception of the part about a 
declaration of reasons, either to the Parliament or 
in public.

John Wilson: You are saying that you would 
like a provision in the bill that would put an onus 
on the First Minister, or any minister, in rejecting a 
recommendation from the board to give the 
reasons for that rejection so that that becomes a 
matter of public record.

Sir Neil McIntosh: I stress the point that the 
First Minister can come back to the board first of 
all and raise the issue. If the board felt that the 
First Minister’s position was reasonable, we would 
declare in our annual report that a change had 
come back to the board and we would state the 
reasons why we concurred with it. If we did not 
concur, and even if the First Minister did not have 
a duty to make a statement, we would report that 
the situation had arisen. However, it would be 
better if there were a requirement that, at the very 
least, Parliament should be informed of the 
reasons behind a decision being made that was 
contrary to the board’s recommendation. 

John Wilson: Are you intimating that any 
rejection of the board’s recommendations would 
be the subject of a paragraph or whatever in the 
board’s annual report?

Sir Neil McIntosh: The board would report the 
rejection of one of its recommendations in its 
annual report as a matter of course. 

Michael Scanlan (Judicial Appointments 
Board for Scotland): I see the opportunity for a 
stand-off developing, if a matter comes back to the 
board and the board disagrees with the 
disagreement of the minister and recommends the 
initial person again. I wonder how long the process 
could go on for. I would have thought that a 
mechanism could be introduced to resolve the 

situation if the board were not of a mind to change 
its earlier recommendation.

The Convener: One would hope that there 
would be no disagreement in the first instance, but 
I see the point that you are making. 

Cathie Craigie: I agree that there could be a 
stand-off, and I expect that it could last for a long 
time. There is a precedent for that. 

If there were a stand-off, what would be the role 
of the Commissioner for Public Appointments? If 
you made a nomination for the minister to consider 
that he or she rejected, would the commissioner 
have a role to play?

Sir Neil McIntosh: I do not think so. I could not 
say absolutely, but I really do not think that the 
regulations would give the Commissioner for 
Public Appointments any role in relation to 
decisions about suitability; her office is more 
concerned with process. However, this is a 
process issue.

I understand that, south of the border, if a 
recommendation is referred back to the Judicial 
Appointments Commission, which then repeats its 
recommendation after having considered the 
matter, the recommendation must be accepted. 
The situation is different here, where there is a 
blank in that respect. 

Nigel Don: Sir Neil, you will have heard the 
discussion about whether lawyers who become 
qualified to be a judge in five years will have the 
appropriate experience. You will also have heard 
comments from the Faculty of Advocates about 
the issue being to do with the merits of the case. 
What is your view?

Sir Neil McIntosh: Five years of good 
experience might be better than 10 years of poor 
experience. There is a range of issues to be 
considered. Part of the board’s task is to get to the 
roots of the relevance of the candidate’s 
experience, the way in which it has been applied 
by them and how that impacts on their suitability 
for appointment. As a lay member, I am not in a 
position to comment on whether five years is the 
right length of time. The only thing that I will say is 
that the longer the period of required experience 
before a candidate can apply, the more adversely 
that will impact on the diversity objectives, for the 
simple reason that, for example, female 
candidates are still coming into the pool and 
acquiring that experience. Therefore, it is desirable 
that the length of time be set at the minimum that 
is consistent with the credibility of the candidate. 

Michael Scanlan: Of course, it is not just about 
having five years’ experience as a solicitor 
advocate; it is also about what happened 
previously. If I remember rightly, a solicitor cannot 
commence training to become a solicitor advocate 
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until they have five years under their belt 
practising as a solicitor in the relevant courts in the 
first instance. We are talking about a law degree, a 
diploma, in-office training and then 10 years as a 
solicitor, of which five would be in the superior 
courts—criminal, civil or both. It is really not as 
simple as the dean of faculty makes out.

Nigel Don: So, in fact, we are talking about 
someone who will, at the very least, be in their 
thirties.

Michael Scanlan: Absolutely. We are talking 
about somebody who will have under their belt 10 
years of at-the-coalface experience in the courts. 
One hears rumours that some people become 
solicitor advocates as a badging exercise for their 
firms, but a solicitor is hardly likely to want to 
become a solicitor advocate unless they have hard 
experience of litigation in the Court of Session as 
an instructing solicitor or of practice in the High 
Court as a criminal practitioner.

Nigel Don: We will move on. It is clear to me 
from reading the bill that increasing diversity is a 
secondary duty—it is an encouragement—and 
that the primary duty is to appoint on merit. I am 
sure that you heard the earlier discussions about 
that. Do you have anything to add?

Sir Neil McIntosh: I will touch on that briefly, 
because it is broader than the Judicial 
Appointments Board’s role, but it is critical. The 
first point is to ensure that those who can apply 
are encouraged to do so and that there is no 
barrier to people coming forward and presenting 
themselves. 

The second point relates to the processes that 
we operate. It is the case that appointment must 
be made on merit. There is a debate to be had 
about the meaning of merit, of course, because it 
is not defined, but that is a wider issue. The board 
takes the view that appointment on merit does not 
solely mean that candidates must be able to 
demonstrate that they have all the experience that 
is required to carry out the role for which they are 
applying. First, there is the question of transferable 
skills. If candidates have experience in one field 
and can demonstrate real achievement in it, it 
should be possible for them to apply that to 
another field. Secondly, they should be able to 
demonstrate potential even if they have all the 
necessary experience. That is one of the 
principles that we apply. A good example is that a 
number of female candidates have come from the 
field of family law, in which there are—or have 
been, traditionally—more opportunities for them. If 
they can excel in that field, there is no reason why 
they should not be able to apply the same 
principle and approach to criminal, civil or 
commercial law.

That takes me to the next point, which is about 
training and development. We do not present the 
final article, and nor should we, because we 
present those who are able to develop within the 
post. That means that there must be an 
opportunity to add skills, develop abilities, 
appraise performance and assist in that respect.

Michael Scanlan: As the committee will have 
seen from our written submission, a working party 
has been set up to consider diversity. 

Interestingly enough, I happened to ask some 
time ago—because my wife, who is a solicitor, 
mentioned it—whether thought had ever been 
given to job sharing on the bench. I mentioned it to 
an English counterpart and, out of nowhere, the 
next thing that I heard on Radio 4 in the morning 
was that the Judicial Appointments Commission in 
England was thinking about job sharing for women 
on the bench. There is no reason at all why it 
should not be done. As I understand it, in England 
and Wales, women are coming in at a fairly senior 
level as full-time judges but working much shorter 
hours—three months out of four, for example.

We should be considering all sorts of things. I 
am sure that we will, at the end of the day.

Sir Neil McIntosh: It is also about the structure 
of the judiciary. We advertise primarily for all-
Scotland positions; floating and part-time sheriffs 
constitute the great bulk of the work that we carry 
out. In each case, the requirement is that the 
postholder must be able to travel and respond 
throughout Scotland. My understanding is that, in 
reality, many of those positions are fixed and the 
postholders do not travel to a substantial degree. 
However, I suspect that, if we advertise that 
requirement, it militates against female candidates 
with family responsibilities who might be interested 
in a particular post in a particular area but who 
would be required to commit themselves to be out 
and about throughout Scotland. 

Once a statutory board and its remit have been 
established, it will be important to engage in 
discussions with all the other agencies involved to 
examine not only how we advertise and recruit but 
the nature of the jobs and how they can facilitate 
diversity.

13:15

Cathie Craigie: I was going to make that point. 
Our previous witnesses, from the Law Society of 
Scotland, made the point that someone with a 
caring responsibility at home—whatever that might 
be—might not be able to apply. Can you take such 
matters into account in making your decisions? 
Does the situation need to be changed?

Although section 12(2) says that selection must 
be based solely on merit, paragraph 56 of the 
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policy memorandum, which talks about diversity, 
states that the bill

“places the Board under a duty to encourage diversity.”

Do you have ideas about how you can do that, 
and do you have the power to implement them just 
now?

Sir Neil McIntosh: We do not have the power. 
We respond to requests to fill vacancies that are 
determined by the present structure. However, we 
have the right to challenge that and a duty to 
pursue such matters.

Over the past six years, 23 per cent of 
applicants, 22 per cent of those who have got 
through to the interview stage and 21 per cent of 
those who have been appointed have been 
female, which demonstrates that the process 
enables female candidates with ability to hold their 
own against male candidates. However, the 
proportion of women in the relevant age group is 
approaching 38 per cent. Why are only 23 per cent 
of applications from women if 38 per cent of the 
relevant age group are women? The important 
point from the board’s point of view is that the 
working party should carry out research so that we 
are not making assumptions but are able to find 
out what issues are affecting the judgments that 
are being made.

Cathie Craigie: I am encouraged by that. It is 
not just about women. As, I think, somebody said 
in the Parliament last week, diversity comes in all 
different shapes and is quite diverse. It is about 
social backgrounds, sex, race and that sort of 
thing.

Sir Neil McIntosh: Absolutely. That is a useful 
reminder. In respect of ethnic minority candidates, 
there is also an issue about how young people 
view the law as a profession and what is 
happening at school and in colleges. There are 
also issues to do with candidates from rural 
communities and city communities, and the
balance of skills. It is not just a question of area; it 
is a question of specialisation and skills. The field 
is fertile for examination, which I hope will be 
productive.

The Convener: The final question on the issue 
will come from Nigel Don.

Nigel Don: It occurs to me that we are 
increasingly giving rights of audience to barristers, 
or whatever they are called, from throughout 
Europe. Are there any implications for 
appointments to the Scottish bench of those who 
are not otherwise qualified in Scotland but who 
may have a large amount of experience here—if 
that is not contradictory?

Michael Scanlan: The short answer is that I do 
not know. I suspect that they would not be 

qualified to do the job because they would not 
meet the statutory criteria.

Nigel Don: So that is not an issue at present.

Michael Scanlan: It is not an issue at present 
although, strangely enough, we are receiving 
applications from people who originally qualified in 
other jurisdictions and then qualified over here for 
whatever reason.

The Convener: Most of the people whom Nigel 
Don is talking about would not have a Scottish 
practising certificate.

Michael Scanlan: That is correct. We could not 
entertain the idea of appointing someone who had 
not been a member of faculty for the appropriate 
amount of time or who did not have a Scottish 
practising certificate.

Bill Butler: The board is to be subject to the 
Freedom of Information (Scotland) Act 2002. What 
are the implications of that in relation to 
confidentiality of information?

Sir Neil McIntosh: That is a matter of relative 
concern to us and it will be difficult to establish 
until such time as we are able to engage with FOI 
in practical terms. We recognise that it is proper 
for any public body to disclose information where 
possible. Of course, that raises certain issues 
about candidates’ applications, including the 
personal information contained in those 
applications, the observations of selection panels 
and the references provided. Given that an entirely 
open process would severely hamper our ability to 
operate, we would seek the proper and practical 
application of the regulations. I know from people’s 
experience that the information commissioner is 
sensitive to practical as well as statutory issues, 
and I am quite sure that we could reach an 
agreement that recognises all points of view.

John Wilson: The provisions on the removal of 
board members appear to give the Scottish 
ministers, in consultation with the chair of the 
board and the Lord President, discretion over 
whether a board member should be removed if an 
offence has been committed. Are the provisions 
sufficiently clear?

Sir Neil McIntosh: As we make clear in our 
submission, they could be applied in a draconian 
way. As with everything else, it is a question not of 
life as it is, but of life as it might be, and we felt 
that the issue was certainly material and 
significant enough to be pointed out.

In practice, I am sure that the provisions will be 
operated in the way in which they should be. 
However, because one can never be absolutely 
certain, it would be better for the bill to contain the 
protections that it does not have at the moment.
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The Convener: I want to sweep up a couple of 
issues that emerged in previous evidence taking. 
What are your views on concerns expressed by 
the Lord President, first, on temporary or part-time 
judges and, secondly, on the speed with which 
appointments are made? As Lord Osborne pointed 
out, a senator is asked to give nine months’ notice 
of retiral, which must be quite difficult for many 
individuals.

Sir Neil McIntosh: On the first issue, the Lord 
President quite properly distinguished between 
temporary appointments, which are used to cover 
posts in the short term, and part-time 
appointments. The simple point is that an 
appointment made by the Judicial Appointments 
Board is a judicial appointment, and any move to 
single out one element of the judicial process for 
different treatment will not stand up to 
examination.

The situation with part-time judges is exactly the 
same as that with part-time sheriffs, who also fall 
within the board’s scope. As some of my lay 
colleagues have observed, anyone who appears 
before a part-time sheriff should expect to receive 
justice of the same quality as that given by a full-
time sheriff. They are not lower-level positions. 
There is an argument to be made, therefore, in 
terms of public confidence and the legislation’s 
fundamental objectives, that part-time judicial 
appointments should fall within the board’s scope.

Michael Scanlan: I absolutely agree.

The Convener: Sir Neil, I said at the beginning 
of the session that you might want to speak briefly 
on certain issues that have been raised. You may 
now have that opportunity.

Sir Neil McIntosh: I take the hint about 
speaking briefly, convener.

It is only fair that I comment on the important 
issue of the board’s composition and balance. I 
appreciate that this has been discussed and 
representations made, not only in the consultation 
process undertaken by the previous Administration 
to establish the current board, but in the Scottish 
Government’s current consultation. The issue of a 
balanced board, however, comes up again and 
again.

We believe that, with five professional members 
and five lay members, the board’s current 
composition is balanced and representative. 
Because there are no sides on the board, there is 
no question of any particular group—or of any 
member in any particular group—becoming 
dominant. Everyone has equal value. Moreover, 
because we operate by consensus, the board has 
not had one vote in its six years.

The representation of the five professional 
members gives us a high-calibre contribution—

they are a judge of the Court of Session, a sheriff 
principal, a past president of the Sheriffs 
Association, a past president of the Law Society 
and a past dean of faculty. That is a high-quality 
professional group. If we set me aside for a 
moment, the lay members all lead in their 
professional fields.

The professional members have the right to 
determine that a candidate does not have the 
requisite professional experience to be appointed.
The lay members will not demur from that. That is 
a safeguard. Even though the numbers are equal, 
the professional members cannot be outvoted on 
issues of professional knowledge and experience 
and, as chairman, I have no casting vote.

As members will note, of the 17 criteria for 
appointment, one is professional legal experience. 
The 16 others are about attitude, approach, 
background, understanding and the ability to reach 
decisions, which are all well within the compass of 
lay members, as well as professional members. 
Arguably, some lay members have skills and 
expertise in that respect.

Therefore, the board has addressed the old 
charge that appointments might be at the hands of 
the political governing body, because we are 
independent of that and we are balanced. Equally, 
the judiciary is not self-perpetuating. A balance 
exists and the common interest is always in 
getting the best people and widening opportunity.

The point has been made that the board differs 
from those in other areas of the UK. That is the 
case. The board is unique, as are Scottish law and 
the Scottish Parliament. There is almost a Scottish 
context to having a balance of lay and professional 
members. If the board’s composition were 
changed—considering that is perfectly 
reasonable—the dynamics of the operation would 
change, so it is important that that is done on the 
basis of reasoned and considered positions.

Workload is a different question from balance. 
The board said in a report to Parliament and to the 
committee that we recognise that legitimate 
arguments can be made for a capacity to increase 
membership—for example, to provide extra 
practical knowledge and the ability to deal with the 
workload or with conflicts of interest—but on a 
balanced basis of having one additional lay 
member for each additional professional member.

Michael Scanlan: Every position has logic. I 
totally support the board’s position on its 
constitution, but it could equally be argued
logically—as George Way did—that for most of 
our appointments or recommendations, which are 
for temporary sheriffs, part-time sheriffs and 
sheriffs, existing sheriffs and judges are not 
necessarily the best people to determine what 
constitutes a good judge. Solicitors form a major 
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conduit for most people who engage in litigation, 
so there is logic in suggesting that they are better 
placed by representing the views of their clients 
and the public generally. I would argue, if I had 
to—which I do not, because I support the board’s 
position—that we should perhaps have another 
couple of solicitor members on the board.

Nigel Don: I will pursue the suggestion that 
when a sheriff is to be appointed, the board should 
involve an additional sheriff, and when a judge is 
to be appointed, an additional judge should be 
involved, to have one other person who is 
practising who can make the judgment. Does that 
seem sensible?

Sir Neil McIntosh: It is a matter of balancing the 
factors. The strength of that argument can be 
seen. The valid point has been made that those 
who appear before sheriffs might have more 
interplay with sheriffs than do those who have a 
responsibility for them. I understand that standing 
practice is that no sheriff or sheriff principal will sit 
in the court of another sheriff while they are 
performing their duties. That is infra dig—it is not 
done. Given that, how is knowledge gained? I 
return to the important point of how we gain 
information. In its report to Parliament three years 
ago, the board made it clear that we believed that 
a substantial gap existed in the knowledge base 
about those who are in service, because we have 
no information about how people conduct 
themselves in part-time shrieval or floating sheriff 
appointments.

13:30

We have advocated the fundamental argument 
that there should be a robust, objective and fair 
process in the interests of all concerned. That 
takes us towards a process of development within 
the judiciary and positive appraisal, which is 
operated by the judiciary, not by the Executive. 
For tribunal members we receive, along with 
references, information from reports that is 
discussed with the individuals—there is nothing 
secret about that. Our problem is that we are not 
convinced that there is a basis for objective 
comment on those within service that would be 
seen as reasonable. We discussed that with the 
sheriffs principal. We have put in place 
arrangements whereby we carry out disclosure 
checks and reference checks against the 
information that is publicly available within the 
records of the faculty and the Law Society in 
relation to the disciplinary process. We also 
require candidates to disclose any current 
activities. There is a whole series of checks. The 
challenge is getting information on which we can 
build in a fair and responsible way.

Michael Scanlan: It has been said that the 
information is available from sheriff clerks. 

However, the information that we would get would 
tell us only that temporary sheriff X turned up on 
time, spent the day on the bench, did a full day’s 
work, got through the business of the court and left 
on time; it would not tell us anything about the 
quality of the work that they did. It might be simple 
enough for the dean of faculty—with a very small 
faculty—to say positive or negative things about 
Mr X or Ms Y. However, when I was president of 
the Law Society of Scotland, we had 11,000 
members. It would have been wholly improper for 
me to have given an opinion on the suitability of 
one person, simply because I knew them, when 
there were another 10,999 out there whom I did 
not know. Sir Neil McIntosh is absolutely right. We 
would like to get as much information as possible, 
but that information has to be fair to everybody. It 
is not right if somebody is put at an unfair 
advantage because they can produce the goods in 
relation to the referees that they have, when 
others, such as those in academia, are not able to 
produce them.

The Convener: There are no further questions, 
so I thank our witnesses. I am sorry that this has 
been such a long morning, but we have had a lot 
to get through. Your contribution has been 
exceptionally valuable. We are much obliged to 
you.

We come to item 3, which also relates to the 
Judiciary and Courts (Scotland) Bill. I invite 
members to agree to delegate to me the 
responsibility for arranging for the Scottish 
Parliamentary Corporate Body to pay, under rule 
12.4.3, any witness expenses. Is that agreed?

Members indicated agreement. 

The Convener: Thank you. We agreed earlier to 
move into private session for the rest of our 
business.

13:33
Meeting continued in private until 13:37.
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On resuming—

Judiciary and Courts (Scotland) 
Bill: Stage 1

The Convener: Item 2 is the second of the 
committee’s scheduled oral evidence-taking 
sessions on the Judiciary and Courts (Scotland) 
Bill. It gives me great pleasure to welcome Lord 
McCluskey to the committee this morning. Lord 
McCluskey is a former Solicitor General for 
Scotland and former Opposition spokesman for 
Scottish legal affairs. For many years, he was a 
distinguished judge in the Court of Session and 
the High Court. 

We have read with considerable interest the 
submission that you made to the committee, Lord 
McCluskey, and your article in The Scotsman. We 
are very interested to hear what you have to say 
on the bill this morning. We are exceptionally 
grateful to you for giving us your time to give 
evidence. 

We will go straight to questions. You have been 
critical of the scope and nature of the consultation 
process that lead to the bill. Are you satisfied that 
adequate time was allocated to that process and 
that interested parties had sufficient opportunity to 
contribute to it?

Lord McCluskey: I am reasonably satisfied 
about that. However, I point out that whereas on a 
previous occasion a royal commission sat for three 
years and visited a number of countries, this 
consultation started out by giving people 99 days 
in which to respond to the draft bill, among a 
number of other papers. Ultimately, however, the 
delay that was apparently caused by the Lord 
President’s illness means that there was probably 
sufficient time. In fact, when one looks at the bill, 
the issues that it covers are much narrower than 
was envisaged in the draft bill. I am reasonably 
satisfied, however.

The Convener: You questioned the need for the 
bill on the basis that judicial independence is 
already protected by common law. The committee 
heard last week that the provisions are important 
symbolically as they will define in legislation

“the boundaries and relationships between the different 
institutions of government in Scotland.”—[Official Report, 
Justice Committee, 11 March 2008; c 584] 

We also heard that they are a necessary 
safeguard in the event of what was 
euphemistically described as less pleasant times.
What is your response?

Lord McCluskey: Well, they are not necessary 
and they are not a safeguard. The evidence that 
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you heard last week was, with respect, naive. The 
Lord President said:

“We live in pleasant times. Times may not always be 
pleasant, however.”—[Official Report, Justice Committee, 
11 March 2008; c 568.]

Bill Butler then asked whether the Lord 
President was saying that, in future, the provision 
could be more than symbolic. The simple answer 
is that it could never be more than symbolic, 
because, if an unpleasant Government came to 
power—that is to say, one that did not respect 
democratic values, which is what I suppose the 
Lord President meant by times perhaps not always 
being so pleasant—do you imagine that it would 
not behave like the Governments in, say, 
Zimbabwe, Pakistan or Chile, or, earlier in my 
lifetime, those of Spain, Portugal, Germany or 
Greece? If a party came to power that did not 
respect democratic values, the legislation that we 
are discussing would not be worth the paper that it 
is written on. Just as this Parliament can pass the 
bill a week on Monday and repeal it a week on 
Tuesday, it can be amended. The word “not” can 
be inserted, for instance. The provisions are worth 
nothing at all. My other fear is that the provisions 
will narrow the scope of judicial independence.

The Convener: That is an interesting point. 

You have suggested that giving the Lord 
President formal status as the head of the Scottish 
judiciary will add “significantly to the burdens” of 
that office and will 

“transform the Lord President into a super administrator.” 

You will have heard what Lord Hamilton had to 
say on the matter last week. Were you reassured 
by his evidence that he envisages that the majority 
of his time will be spent doing what Lord 
Presidents should—to my mind, at least—be 
doing, which is presiding over the appeal court?

Lord McCluskey: Over my lifetime, the Lord 
President invariably remained in office as Lord 
President until he retired. However, latterly, the 
burden of administration has become such that 
Lord President Hope and Lord President Rodger, 
who followed him, departed as quickly as they 
could to London, in order to write judgments on 
matters of law rather than administer everything 
from the colour of the lavatory paper to the 
frequency with which the windows in Parliament 
house were cleaned, which are a couple of 
examples of the kind of thing that they had to 
regulate. 

I advocated publicly—but without success until 
recently—that a chief administrative judge should 
be appointed. I have seen examples of that in 
America, Australia and elsewhere. That has now 
been done.

Judges are not good administrators. A judge has 
been an advocate for most of his life. He 
administers his fee book and his diary and nothing 
else. He has no staff. He operates through a 
limited company, Faculty Services. My experience 
of administration was very small, like that of the 
Lord President. The burden that is put on the Lord 
President requires him, therefore, to engage large 
numbers of civil servants to do his bidding, and I 
do not approve of that. I do not approve of the 
growth of the civil service, which has been 
massive in my time, especially in the Crown 
Office. When I started in the Crown Office, there 
were about four civil servants; now, there must be 
80.

The Convener: When was the administrative 
judge appointed?

Lord McCluskey: I do not know. It was not 
done when I retired in 2004, but, having read the 
Lord President’s evidence, I now understand that 
there is one. I advocated that for many years—in 
fact, I did so in my responses in 2006, so it must 
have been done since then. 

The Convener: To some extent, I share your 
concerns, which is why I questioned the Lord 
President quite thoroughly last week and 
discovered, in doing so, that he was content with 
the situation. It may well be that the appointment 
of the administrative judge has greatly alleviated 
the administrative pressure on the Lord President.

Lord McCluskey: It may have done, but it will 
also have made another judge devote more time 
to administration, because that is what is 
happening.

In my time, a number of judges retired early 
because they went on the bench to do what they 
had been doing all their lives—to consider the 
development of the law and its application to 
particular cases—but found themselves moved 
more and more towards criminal business. 
Nowadays, judges spend about three sitting days 
out of four wearing criminal robes and doing 
criminal business, either in appeal cases or in trial 
cases. The amount of time that they spend 
developing the law is tiny—I would be surprised if 
it were a quarter. If they are going to be given 
administration burdens as well—the bill is full of 
such burdens—I am afraid that that will make 
people disenchanted. Already we see that 
sometimes the best people do not apply to go on 
the bench.

10:15

The Convener: You will have heard the 
evidence that Lord Hodge, who is a comparatively 
recent appointment, gave last week. Prior to his 
appointment, he was principally a civil practitioner.
He underlined the point that you have just made 
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about the bias of criminal work over civil work, but 
he said that judges are very adaptable and that 
there was no reason why they should not be able 
to carry out the dual role of being both a Court of 
Session judge and a High Court judge.

Lord McCluskey: I accept that, but he was 
addressing a different point. He said that a person 
does not have to be a criminal lawyer with criminal 
experience in order to be a good judge in a 
criminal case, because the technique is the same. 
I will use a metaphor. A person may learn to drive 
in a Ford Escort, but if they win the lottery and get 
a Bentley, they will still be able to drive it. In a 
sense, if a person moves into the criminal courts 
from doing civil work, which involves skills in 
impartiality, research, listening to arguments and 
the proper phrasing of words, they will carry their 
skills with them. I was fortunate. I spent a lot of my 
career—12 years—in the Crown Office, and much 
of it working for the defence in the criminal courts. 
I also did tax, civil and planning work. However, I 
understand what Lord Hodge was talking about. 
He did not say that judges are happy to have more 
administration work or even that they are happy to 
do criminal work—he said that judges are 
competent to do such work. I agree with that.

The Convener: I accept that there is a difficulty 
with the Lord President, which is why I was firm in 
pursuing the matter with Lord Hamilton last week. 
However, how much administration work will a lord 
ordinary have if the bill is passed?

Lord McCluskey: Very little, unless he is made 
a chief administrative judge or is appointed to a 
position such as senior lord ordinary. However, it 
is a serious matter for the Lord President. I think 
that the recent history of Lords President, from 
Lord Hope onwards, indicates that the burden of 
administration is intolerable. I used to have an 
office next door to Lord Emslie in his latter days as 
Lord President. He was very upset about the 
amount of administration that he had to do.

The Convener: I want to turn to the constitution 
of the Judicial Appointments Board for Scotland. 
The bill aims to put that board on a statutory basis. 
You have said:

“The more judges on the Board the better.”

What role, if any, should lay people have in 
relation to judicial appointments?

Lord McCluskey: I can see a role for lay 
people. The reason why I made that point—I 
support other judges on this matter—is that, as a 
judge, I have had to study other judges’ opinions. I 
do not mean only results—I mean their reasoning. 
Judges look at such opinions in court every day, 
but lay people do not. How many people here, for 
example, can honestly say that they have sat 
down and read a whole 30-page opinion from start 
to finish? Probably very few—but judges do it all 

the time. We might do so for the purposes of a 
case—if sitting as an appeal court judge, for 
example—or as general scholarship, but as a 
result we can detect who is able, who is less able, 
who is hard working, who is less hard working, 
who is slow, who is quick and who has a spark 
and who lacks a spark. We can make judgments 
every day about the people with whom we work in 
the same building, and we are in a good position 
to assess their merit.

The Convener: At the initial stage of a shrieval 
appointment, for example, is the balance struck by 
the Judicial Appointments Board for Scotland 
satisfactory, or should it be changed?

Lord McCluskey: To be honest, I know so little 
about the appointment of sheriffs under the new 
system that it would be offensive of me to offer 
you opinions on that as if they had any validity, 
because I do not think that they do. 

I am happy for laymen to be represented, but for 
other reasons that I have mentioned elsewhere, I 
do not like the trend towards positive 
discrimination in such matters, although I do not 
think that that applies to the composition of the 
Judicial Appointments Board.

The Convener: We will now move on to judicial 
appointments.

Bill Butler (Glasgow Anniesland) (Lab): Lord 
McCluskey, you have just given your view on 
positive discrimination and you have previously 
been critical of the provision that will require the 
Judicial Appointments Board to

“have regard to the need to encourage diversity in the 
range of individuals available for selection”.

You have described the idea as “politically correct 
nonsense”. Do you see any merit in the Judicial 
Appointments Board contributing to the 
development of a judiciary that more accurately 
reflects the society that it serves?

Lord McCluskey: I can see merit in the 
Government, whether through the board or 
otherwise, taking steps to enable more people to 
acquire the skills that are needed to be a judge. 
However, the comparison that I make, which I 
hope is not too far off the mark, is that if I am 
going to be operated on by a brain surgeon, I want 
the brain surgeon to be the best one—I do not 
want him operating because he is black, Jewish, 
Catholic or whatever. It is the same with judges—
the same kind of expertise is required. 

There was massive support for the notion, until 
the strange events of June 1993. I could give you 
quotes from the English Judicial Appointments 
Commission and many others who have said that 
we must cut out the idea of using diversity to dilute 
the quality of the judiciary.
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Bill Butler: I hesitate to put words in your 
mouth, but I think that you are saying pretty clearly 
that you believe in a meritocracy, rather than in 
positive discrimination or affirmative action, which 
you feel has a detrimental effect.

Lord McCluskey: Affirmative action has no 
place in the selection of brain surgeons or High 
Court judges. It is right to encourage people, 
whether women or others. My mother went to 
university with Margaret Kidd, who became the 
first female Queen’s counsel in the United 
Kingdom, so I know something about the 
background—my mother was conscious of it. I am 
anxious that women should be promoted on merit, 
which is exactly what is happening. If you want to 
promote Jews, Catholics or Muslims on merit, by 
all means do so, and by all means let the 
Government promote the acquisition by people 
from those unfavoured groups of the skills that 
they need to get on to the bench. However, to 
invite them to apply when they have not got those 
skills is a kind of mockery. The board has neither 
the membership nor the resources to promote the 
acquisition of those skills. If that is going to be 
done, it should be done properly and not by 
sticking section 14 in the bill.

Bill Butler: Are you saying that affirmative 
action has a place, but at an initial level, like the 
affirmative action that was carried out in education 
in the 1960s and 1970s in the southern states of 
America?

Lord McCluskey: I am happy with that and I 
always have been. I have studied the American 
system for various reasons—I gave the Reith 
lectures on the American constitution. However, 
affirmative action does not have much to do with 
the higher judiciary or, indeed, the shrieval 
judiciary. 

The chairman of the Judicial Appointments 
Board said that merit is not defined, which it is not. 
So what does it mean? He explained that it does 
not necessarily mean that a person has the 
capacity to do the job, but that there is a kind of 
belief on the board’s part that a person has the 
capacity to learn how to do the job. I do not want 
my train driver to be selected on the basis that he 
might learn how to drive a train or a brain surgeon 
to be selected on the basis that he might learn 
how to do the surgery. When people go on the 
High Court bench, they must be able to do the job 
then and there, because the work starts on day 
one—their first case might be a murder case.

Bill Butler: So the Judicial Appointments Board 
is not a place for apprentices.

Lord McCluskey: Certainly not. By all means let 
the Government do that work, but do not pretend 
that it can be done by a board that has neither the 
resources nor the membership to do it.

Bill Butler: You described the process to 
appoint the new Lord President in 2005 as 
“shrouded in secrecy”. Do you consider that 
placing the procedures for appointing the Lord 
President and Lord Justice Clerk on a statutory 
footing will improve the transparency of the 
process?

Lord McCluskey: I do not think that 
transparency comes into it. What if we were 
allowed to read the essays that Lord Hamilton and 
Lord Gill wrote? It was a ludicrous notion that 
people of their background and experience should 
write essays saying what they would do if they 
became Lord President. It was a bit like asking 
them to write about what they did on their summer 
holidays. 

We have not seen those essays, and we do not 
know by what process Sir David Edward, who had 
very little experience of what was happening in 
Scotland, was selected. We do not know the role 
of Lord Cullen leading up to the decision. Many 
questions are being asked behind the scenes. 
What process was used? It certainly was not 
transparent.

Bill Butler: In that case, how would you wish 
such appointments to be made?

Lord McCluskey: It is a difficult matter. We 
have to trust the ultimate political power, even 
though that does not always produce the best 
results. For example, the Prime Minister appoints 
the Lord Chief Justice of England and Wales on 
the advice of the Lord Chancellor; and the Prime 
Minister appoints our Lord President on the advice 
of the First Minister. We have to trust someone. I 
am happy to trust our elected leaders. Despite 
having been 30-odd years in the House of Lords, I 
am extremely democratic and respectful of 
democracy, and I trust elected politicians who 
have reached high office to do the right thing in 
relation to such matters. 

Bill Butler: The bill makes a number of 
provisions in relation to judicial conduct and 
complaints. Your response to the introduction of 
such measures is:

“The existing systems have not been shown to be 
inadequate.”

Do you consider that the existing systems are 
understood by and offer satisfactory recourse to 
court users?

Lord McCluskey: I do not know. However, I 
know that the existing system for High Court 
judges was introduced by section 95 of the 
Scotland Act 1998, as I am the author of that 
section. The Government of the day produced a 
proposal that a judge could be sacked by a 
majority vote in this unicameral Parliament. The 
judges, without my intervention, proposed that that 
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should be changed to a two-thirds majority. I took 
the view that even a 90 per cent majority would
not do; we had to follow a tried and traditional 
method, and we have had a tried and traditional 
method for sheriffs since 1887. 

It so happens that, when Sheriff Stewart was 
dismissed, I presided over the case in the inner 
house of the Court of Session. The system worked 
extremely well. There have been only two such 
cases involving sheriffs in my lifetime. The other 
one involved a sheriff whose name I forget, who 
advocated a vote for the referendum in 1979. 

Bill Butler: Was it Thomson?

Lord McCluskey: Yes. That was regarded as 
political, and Bruce Millan effectively had him 
removed. There have been no other such cases, 
as far as I am aware. 

That approach has never been used as far as 
the judges in the High Court are concerned. The 
Lord Advocate of the day, Lord Hardie, said in the 
House of Lords that he expected that it never 
would be used. I have the wording here 
somewhere. It is all in Hansard, anyway.

The Convener: I will open up the discussion to 
other members in a moment, but I wish first to 
make one or two points about the appointment of 
judges generally, and specifically the appointment 
of the Lord President and the Lord Justice Clerk. 
We have heard your views. Are we not inhibited to 
some extent by human rights legislation in respect 
of such appointments being made by the 
Government, which could cause a difficulty, as 
there is not the necessary detachment?

Lord McCluskey: The answer is no. The Lord 
Chancellor was a member of the Cabinet and prior 
to June 2003, he appointed the judges in England. 
The matter was considered by a high-powered 
committee led by Lord Slynn of Hadley, who was 
the British judge in Luxembourg. That committee 
came to the conclusion that there was no 
contravention of the Human Rights Act 1998.

I go to many places around the world, including 
almost all the signatory countries to the European 
convention on human rights, where the judges are 
appointed by those with political power. It has 
always been so, and it is so in the United States, 
which has had a Bill of Rights since 1791. Its 
judges are appointed by the President, subject to 
the advice and consent of the Senate Judiciary 
Committee.

The Convener: We believe that complaints are, 
at the moment, few and far between, although we 
have asked for further figures. I am anxious not to
put words in your mouth, but do you think that, in 
its provisions regarding complaints, the bill might 
be using a sledgehammer to crack a nut?

10:30

Lord McCluskey: Your phrase is not entirely 
original, but in this case I am happy to adopt it.

If everyone who complains about a judge 
secures a full hearing involving committees and a 
ridiculous so-called reviewer who reviews the 
review—I do not know who will review the 
reviewer—you will have big fleas on the backs of 
little fleas, little fleas on the backs of other fleas 
and so on ad infinitum. Of course, you can have 
such a system, but you will pay the price in 
bureaucracy, time wasting and giving people 
opportunities to mock the judicial system.

On the whole, the current system works 
reasonably well. I can think of several High Court 
judges in my time who drank too much, who did 
not do their homework and who did not turn up—I 
will certainly not name any names, even if invited 
to do so—and they were successfully dealt with 
behind the scenes by the Lord President. That is 
the way the system has to work.

Margaret Smith (Edinburgh West) (LD): You 
have expressed your fear that the bill will narrow 
judicial independence. Will you expand on what 
you mean by that?

Lord McCluskey: I am happy to do so. First of 
all, the so-called duty in the bill is laid on a very 
select number of people. However, Donald Trump, 
whom I have mentioned in a couple of articles that 
I have written, is not obliged to respect the 
judiciary’s independence—and nor, indeed, am I. I 
am not a serving judge; I am not concerned with 
the administration of justice. The bill also ignores 
eight or nine other ways that I have listed in which 
judges can be influenced.

For example, within 48 hours of the terrorist 
incident at Glasgow airport, the Lord Advocate 
removed those who had been arrested to London 
for trial. What if the same kind of incident 
happened at Edinburgh airport and, knowing what 
happened in the previous incident, the accused—
and their lawyers—sought and were granted an 
interdict against their being removed to the Old 
Bailey? The First Minister might then go to the 
Lord President and say, “There’s nothing we can 
do about this case—that would be interference—
but in future would you kindly make sure that that 
daft judge doesn’t interfere with transferring these 
people to England and keeping the trouble away 
from Scotland?” Such interference could occur.

I have previously listed a good many other 
cases that highlight this very issue. For example, 
in the bloody Sunday inquiry, the Prime Minister 
allegedly gave instructions to the judge in charge. 
Moreover, as any trade unionist or historian of the 
constitution knows, judges who were known to be 
on the right were selected to sit on the trade union 
cases at the end of the 19th and the beginning of 
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the 20th century because they would find against 
the unions. There were also suggestions behind 
the scenes that Catholics should not sit on 
abortion cases or that Jews should not sit on 
immigration cases involving Muslims. As a result, 
judges can be deselected without contravening the 
terms of section 1. That said, the duties imposed 
by section 1 are pitifully small and bear very little 
relation to the common-law offence of attempting 
to interfere with the course of justice—which, I 
have to say, is the real safeguard.

I have one final point. The Lord President said 
that embedding the principle of judicial 
independence in constitutional structures was 
internationally recognised. After studying the 
issue, I know that that principle is embedded in the 
written constitutions of most countries in the world. 
However, given that they include Zimbabwe, 
Pakistan and Chile, that is no guarantee of judicial 
independence. Such independence lies not in 
constitutions and statutes but in the hearts of men, 
and I would rather it stayed there.

Paul Martin (Glasgow Springburn) (Lab): You 
have suggested that the bill’s provisions with 
regard to complaints about judicial conduct would 
make a mockery of the system. Will you elaborate 
on that comment?

Lord McCluskey: I would not go quite so far as 
that. Did I say “mockery”? If I did, I was getting 
carried away.

There is a price to be paid for setting up a body 
to inquire into little complaints, such as complaints 
that the judge was late, that the judge apparently 
had a cold and coughed over the witness, or that 
the judge appeared to be biased from the start. 
Appeal courts look into the things that really 
matter. Nowadays, we can listen to a recording of 
the trial judge directing the jury to establish 
whether the emphasis of his words shows a bias, 
so the appeal court can look into the kind of issue 
that really matters. For example, I had a well-
known party litigant before me who is barred from 
appearing in the courts except when he is being 
sued. When he appeared before me, he took the 
view that I was biased and wrote to everyone in 
sight, including the First Minister, the Lord 
President and me. He was a well-known nutter; I 
could mention his name, but I will not. The matter 
was simply not pursued.

There has to be some kind of system. The bill 
envisages one that will filter out the vexatious 
cases that have no merit. However, that also 
involves a judgment, so who makes the judgment 
about whether the person who makes that 
judgment has made the right judgment? The line 
has to be drawn somewhere.

Paul Martin: We could argue that that already 
happens in local government, where the 

ombudsman reviews the procedures that were 
followed. Is there an argument for having a filter to 
ensure that procedures were followed correctly 
during the judicial process?

Lord McCluskey: That is an argument, but it is 
not one that I support. As I said before, ultimately, 
we have to trust someone in the system, whether 
it is the Lord President, the First Minister, the 
appeal court, the judge, or whoever. You are 
saying that you somehow trust the ombudsman. 
One of my criticisms of ombudsmen, or the human 
rights commissioner, about which I addressed the 
committee a few years ago, is that when we 
consider the intellectual quality and experience of 
the people who are recruited for that kind of job, 
we find a much lower-grade type of person than 
the ones on whom they are sitting in judgment. 
That is what happens. The salary that was offered 
to the human rights commissioner was about half 
of that which was offered to a sheriff, so what kind 
of person is going to be recruited into that job? 
The situation is similar with ombudsmen; it tends 
to be the case that they are sitting in judgment on 
people who are much better qualified than they 
are. I am not happy with that. I would rather trust 
the people. It took me 29 years from being called 
to the bar to being elevated to the bench and, 
during that time, I hope that my weaknesses and 
strengths were properly assessed by my fellows. 
Ultimately, I deserve to be trusted if, after 29 
years, I have not been found out, so to speak.

Nigel Don: Good morning, Lord McCluskey. I 
want to take you back to your earlier comment to 
Margaret Smith about the bill narrowing the 
protection of judges and their independence. As I 
heard it, you referred to a common-law offence, 
about which I plead complete ignorance. Will the 
bill displace the common law and thereby narrow 
the independence of the judiciary, or will it 
supplement the common law and, overall, not do it 
any damage?

Lord McCluskey: First, the bill would not 
supplement the common law because it would not 
add anything at all. Secondly, I guess that it would 
probably not interfere with the common-law 
offence. However, there is a worry because, under 
the jurisprudence—the case law—of the European 
convention on human rights, one of the 
requirements for most of the provisions is that if 
they are to be enforced or evaded, there has to be 
a provision in law. Europe does not very much like 
the common-law system that obtains in the United 
Kingdom. The European Court of Justice could 
say that, as we have chosen to legislate for who 
has to respect the independence of the judiciary 
and by what means—it is very limited; section 1(2) 
says that ministers

“must not seek to influence particular judicial decisions”— 
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that supplants the common law. Sometimes it will 
and sometimes it will not, but I guess—and I am 
confident that I am right—that the bill will not 
supplant the common law. However, it certainly 
will not add to it. It is just gesture politics. 

Nigel Don: Are you suggesting that a specific 
provision to preserve the common law might be a 
useful precaution, on the basis that, as you say, 
other jurisdictions that do not like the common law 
might decide that it has been supplanted?

Lord McCluskey: No, there is no need for such 
a provision to preserve the common law. The 
crime of murder, and even the crime of rape, is 
defined by common law at the moment. Most 
serious crimes and offences are defined by the 
common law, and it tends to work. Ultimately, the 
bill would not replace the common law.

Nigel Don: But would that not be a wise 
precaution? Forgive me for pushing the point, but 
it is crucial. Whether the common law is displaced 
is fundamental to our constitution. You will note 
that we are in the process of revising the common 
law on rape, for all sorts of substantive reasons. It 
might well be that the common law on murder is 
sufficiently particular not to pose a problem. The 
point that you make is genuine, but another way to 
look at it might be that the inclusion of some 
means the exclusion of others. It might be that,
under common law, by imposing that duty on a 
few people, we exclude others.

Lord McCluskey: My guess would be that the 
courts would hold that the bill does not exclude the 
common law, but someone such as Donald Trump 
could make that argument—I choose him as an 
example of someone who might have an interest 
in litigation in Scotland without being one of the 
people who are listed in the bill as those who 
should not interfere. If he or his agent made an 
approach to a judge to say, “Come on, you come 
from that part of the country and you know those 
sand dunes aren’t worth the paper they’re written 
on,” that would not be a breach of the bill. If he 
was charged under common law with attempting 
to interfere with the course of justice, he could 
plead that Parliament has created a new offence 
and the old one does not exist any more. That 
argument could be used, although I do not think 
that it would succeed.

The real point is that the provision on judicial 
independence does not add anything. It is there 
for the reason that I have explained both in my 
Scotsman article and in my submission, to which 
the convener referred earlier: the English needed 
it, so we have slavishly copied them. The Lord 
President said that provisions of this kind are 
recognised internationally, but that is not true. It is 
true in many constitutions, and it is true in the 
English jurisdictions—the colonies, to which we 
handed down constitutions in which we included 

independence of the judiciary—and we now have 
it in England for the reasons that I explained in my 
article. However, we have never had a statutory 
declaration in Scotland. There is no need for us to 
follow slavishly and plagiarise the English 
legislation. 

The Convener: Lord McCluskey, the committee 
is obliged to you for taking the time and trouble to 
give evidence this morning. What you have to say 
is frequently controversial but always interesting, 
and it will impact considerably on our 
consideration of the bill.

10:43

Meeting suspended.

10:46

On resuming—

The Convener: I welcome the second panel. 
Eleanor Emberson is the chief executive of the 
Scottish Court Service and Alastair Sim is its 
director of policy. We will ask a particular series of 
questions, but if we feel that anything else needs 
to be teased out, we will certainly ask about it.

Stuart McMillan (West of Scotland) (SNP): 
The bill will establish the SCS as a body corporate 
of 13 members, chaired by the Lord President and 
with a majority of judicial members. What 
contribution will senior members of the judiciary 
make to the work of the SCS?

Eleanor Emberson (Scottish Court Service):
The purpose of the SCS is to provide all the 
support arrangements for the courts. A good, 
effective working relationship between the officials 
of the court service and the judiciary is essential. 
Sitting down together and taking an overview of 
the business of the courts and of the necessary 
arrangements to support the courts, their 
development and their plans and strategy seems 
to me a positive thing to do.

The Convener: Do you have anything to add, 
Mr Sim?

Alastair Sim (Scottish Court Service): No, I 
think that that is a fair description. I add only that 
our experience of working over the past year with 
a new strategic board that includes judicial 
representatives has been extremely positive. We 
have been lucky to have Lord Philip and Sheriff 
Principal Bowen on our strategic board in an 
advisory capacity. That has helped us to take 
decisions that are better by being informed by the 
judicial perspective and which the judiciary 
understands better because of the judicial 
representatives’ participation in the decision 
making.
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Stuart McMillan: Are you satisfied that a single 
office-holder can carry out the dual functions of 
head of the judiciary and chair of the SCS? How 
much time will the Lord President be required to 
devote to his role as chair of the SCS? Before 
answering, I ask you to bear in mind Lord 
McCluskey’s earlier points regarding the amount 
of administration that judges currently must 
undertake.

Eleanor Emberson: I do not envisage that role 
imposing a much greater burden of administration, 
but it might involve time being spent in different 
ways. There would, of course, be the time spent 
chairing board meetings, as well as a certain 
amount of time for being briefed for that. Lord 
McCluskey talked earlier about Lords President 
having to decide on trivial matters to do with the 
functioning of business in Parliament house, which 
is not a good use of judicial time. It strikes me as a 
much better use of a Lord President’s time to chair 
a board of the Scottish Court Service so that he 
and all the other members have confidence that 
that board is delegating, through its officials, all the 
detailed decisions. I hope that, rather than taking 
more time, that would be time better spent.

Stuart McMillan: How will the board of the SCS 
ensure that the views of court users are 
considered in the running and operation of the 
courts?

Eleanor Emberson: We spent a lot of time 
thinking about that. The customers of the Scottish 
Court Service can be viewed in many different 
ways. Obviously, they include all those who walk 
through the doors of the court building, whether for 
a court case or simply for some administrative 
matter. However, the service’s customers are 
ultimately all the people of Scotland, many of 
whom may never need to set foot in a court. 
People need to know that if they ever end up in 
the unfortunate situation of needing to enter a 
court, the system will work well.

After spending some time thinking about the 
different groups of people who use the courts and 
how their views could be represented, we came to 
the view that the best way to represent court 
users—customers of the service—is for the board 
to have three independent members who are not 
part of the legal system and who can, in effect, be 
the voice of the people of Scotland. The 
independent members will bring to bear their 
expertise on how to run the system efficiently. 
They will not represent particular interest groups 
because there are potentially many such groups 
and, once we started down that road, we would 
need to choose some groups rather than others.

Stuart McMillan: How will people be able to 
convey their thoughts, opinions and suggestions to 
the independent members?

Eleanor Emberson: Are you thinking about 
people who have a particular issue to raise about 
the way in which court business is done?

Stuart McMillan: Yes. I am thinking about 
individuals rather than representatives of 
organisations.

Eleanor Emberson: We already receive 
feedback from individuals both locally and, 
occasionally, nationally. Many of our local courts 
have gained the charter mark, for which they need 
to show that they have feedback mechanisms to 
take into account the comments of court users. 
Such courts need to demonstrate that feedback 
forms are available in court and that the feedback 
is used and acted on or, where that is not 
possible, that an explanation is given to people. 
People also write to headquarters to complain 
about particular issues or to draw them to our 
attention. Sometimes, we cannot do anything 
about those issues, but often we can choose to act 
on the feedback. I do not envisage that being any 
different. Significant issues that are raised will be 
brought to the attention of the board.

Alastair Sim: We also put a lot of work into a 
periodic survey of all court users who are passing 
through the court for any reason on a particular 
day. That feedback is taken extremely seriously by 
the management of the Scottish Court Service. If it 
points up an issue on which people are 
experiencing a degree of dissatisfaction, we know 
that we need to address that. I certainly hope that 
the Scottish Court Service in its new statutory form 
will continue to use such methods to ensure that 
we know what court users are thinking and that we 
have a structure to consider and respond to that.

Stuart McMillan: How regularly does that 
survey take place?

Alastair Sim: At the moment, the survey takes 
place annually. It will be up to the new body to 
consider whether that is the right cycle. I will 
certainly advise the new Scottish Court Service to 
ensure that such surveys are carried out 
reasonably frequently so that we continue to 
receive an up-to-date snapshot of the experience 
of court users.

Paul Martin: Could you give us a specific 
example of feedback on which action has then 
been taken?

Alastair Sim: The first example that springs to 
mind is the experience of witnesses in courtrooms 
who have been waiting to be called. Obviously, it 
can be frustrating if people are waiting for a while 
without knowing when their case will be heard. We 
have done some work to ensure that witnesses 
are kept better informed about when their case will 
be heard and are updated when business changes 
during the day. We can pick up on such elements 
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and niggles from the court user’s perspective and 
do something to address them.

Eleanor Emberson: If we establish the statutory 
body that is envisaged in the bill, there is potential 
for significant issues that come up in the customer 
survey to be considered by a board whose 
members include not just officials but members of 
the judiciary and which is chaired by the Lord 
President. In that way, the judiciary and officials 
can consider together issues that are raised about 
court business.

Paul Martin: If we are realistic, do we think that 
the Lord President will consider the feedback 
forms as part of the new board that will be set up? 
Do you expect the Lord President to go into that 
kind of detail?

Eleanor Emberson: No, I do not envisage the 
Lord President considering feedback forms; we 
make a report of the customer survey and the 
main issues that were raised in that survey. I 
would expect the board to look at an annual—or 
whatever the frequency—customer survey report.

Paul Martin: Do not get me wrong—I am not 
saying that the board should not consider the 
feedback; I am just trying to clarify matters. We 
are trying to lessen as much as possible the 
administrative burden on the Lord President, but 
then we are saying, “Actually, he is going to look 
at these feedback forms.”

Eleanor Emberson: No, he would not look at 
feedback forms; he would look at one report that 
would cover all the survey results.

Alastair Sim: An important point is that such 
consideration would not involve the Lord President 
alone; it would go to all 13 members of the 
Scottish Court Service corporate body. It might not 
be the Lord President who takes the lead in the 
new body, which will try to address the issues. As 
Eleanor Emberson said, the board members 
would get a summary of the main points that 
would be written in such a way that a busy person 
is able to assimilate them and come to a 
reasonable view on them.

Nigel Don: Last week, the Sheriffs Association 
pointed out that that there was no emphasis in 
section 57 on the Scottish Court Service providing 
a service for those sheriffs who sit on the bench. 
You did not draft the bill—or perhaps you did, I am 
not sure—

Eleanor Emberson: No.

Nigel Don: There seems to be an omission in 
the bill, which notes a particular need to take into 
account members of the public and slightly less 
need to consider those who are in the judicial 
system but has absolutely no requirement to do 
anything for judges and sheriffs. Do you regard 
that as an omission?

Alastair Sim: The logic of that is explained first 
at section 57(1), which details our core purpose of

“ensuring the provision of, the property, services, officers 
and other staff required for the purposes of—

(a) the Scottish courts, and

(b) the judiciary of those courts.”

That puts our duty to the judiciary absolutely at the 
statutory centre of what the Scottish Court Service 
is about. Section 57(2) qualifies that by saying that 
our duty is not only to the judiciary; we also have a 
duty to make sure that the administration of justice 
is co-ordinated with other bodies and that we take 
account of the needs of court users and the public. 
The duty to the judiciary is appropriately placed at 
the centre of our purpose, but it is appropriately 
conditioned by our wider duties.

Nigel Don: Thank you; that was an entirely 
satisfactory response.

Section 61 states that

“The SCS may give information or advice”

and that

“The Scottish Ministers must have regard to such 
information”.

Do you have a feeling about where that came 
from, what it is supposed to provide and whether 
the duty on the ministers to take notice of advice 
that “may” be given is appropriate?

Alastair Sim: I think that it is about right. The 
Scottish Court Service may decide to offer 
advice—there will be an operationally informed 
perspective from the Scottish Court Service about 
what proposals for policy or legislation might work 
or be drafted in a way that will work. There is a 
role for the service to give operationally informed 
advice and we may want to give it in 
circumstances that we see as desirable.

It is fair that, once such advice is given, there 
should be a duty on the Scottish ministers to think 
about it. There is no obligation on them to take the 
advice that the Scottish Court Service may offer, 
but it is reasonable that there should be an 
obligation on them to think about it seriously.

Nigel Don: On what sort of timescale or at what 
frequency do you envisage such advice being 
given? Do you visualise formal quarterly reporting 
or the occasional phone call?

Alastair Sim: I do not see formal advice being 
given particularly often. We would continue in a 
process of dialogue with policy makers in the 
Scottish Government, as we do at the moment.
Almost daily, we are in conversation with policy 
makers in the Scottish Government about how 
legislation or policy can be made so that it will 
make sense when it operates in the courts. We 
offer practitioner-informed administrative advice to 
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help them to ensure that policy and legislation are 
delivered in a way that is technically right. 

11:00

Nigel Don: I am trying to work out the legal 
implications of the provision. From last week, we 
got the message that the judges do not imagine 
that a lot of this is going to be litigated on. 
However, suppose I was that Scottish minister. At 
what point would I have to take what you are 
telling me as advice that I must have regard to? 
We would have telephone conversations and face-
to-face meetings quite regularly, and I would like 
to know what advice must be taken into account. 
Can you see the problem that I am getting at?

Alastair Sim: I do not see it as a problem. 
There would be few occasions on which the 
Scottish Court Service might choose formally to 
escalate something by saying, “We are offering 
formal advice under section 61, to which you 
should have regard because we are dealing with a 
serious situation.” I would interpret the provision 
as meaning that ministers have to have a 
reasoned reason for not taking our advice. I see 
the provision as a long stop and I think that our 
continuing process of discussion with core policy 
makers in the Scottish Government will be such 
that matters will never escalate to the stage at 
which we would be quoting section 61 at people. 

Nigel Don: On the accountability of the Scottish 
Court Service to Parliament, what is your view on 
the idea that the Lord President should have a 
degree of accountability to Parliament, in addition 
to all the other things that we know he is 
responsible for? Is that the right route by which 
accountability can be ensured?

Eleanor Emberson: I am the accountable 
officer for the Scottish Court Service at the 
moment and I would have that role under the new 
arrangements as well. I would expect to be the 
person to answer any questions that this 
committee or other committees might want to ask 
about the business of the service. There are 
strong requirements on me to ensure that 
everything is done properly, that there is efficient 
use of public funds, that a best-value approach is 
taken and so on. If I had any concerns about any 
of that, it would be for me to draw that to the 
attention of the board, including the Lord President 
as chair. There are already procedures that could 
be followed if my view were overridden. I think that 
all the safeguards are in place. 

Nigel Don: That begs the question of what you 
see as being the role of the Lord President, as the 
head of the Scottish Court Service’s corporate 
body, in being accountable to Parliament. Does he 
have such a role?

Eleanor Emberson: As the Lord President said 
to you, the situation might arise in which the 
committee chooses to invite the Lord President to 
come and give you an account of what has been 
done. However, I do not think that he is the person 
who is ultimately answerable for the proper use of 
public money or the proper handling of business in 
the service. 

Nigel Don: That confirms my feeling that there 
is an ambiguity here. However, there are plenty of 
ambiguities around.

Alastair Sim: It is the normal arrangement in 
public bodies that it is the accountable officer who 
is accountable to Parliament. Obviously, if there 
were an issue that was of serious concern to 
Parliament, the Lord President would accept an 
invitation to speak to the committee. We are not 
departing from the normal accountability 
arrangements. 

The Convener: That is a matter that is worthy of 
some further inquiry. 

John Wilson (Central Scotland) (SNP): I would 
like to tease this out. We have a situation in which 
we have a Lord President who is the corporate 
head of the service and a chief executive who is 
the administrative head. What accountability will 
you, as the chief executive, have to the Lord 
President in relation to the Scottish Court 
Service’s operational structures and what 
accountability should the Lord President have to 
the Parliament in relation to his role in the service? 
I am trying to work out the balance. Usually, the 
chief executive of a body is the accountable 
officer, but we are setting up a structure in which 
there is the head of the service and also another 
person, who reports to the head and who is 
accountable to the Parliament. The head of the 
service, the Lord President, may accept, on 
advice, a request to appear before a parliamentary 
committee, but he does not have to appear.

Eleanor Emberson: That is true. However, I am 
unsure what specifically the committee is 
concerned that it would need the Lord President to 
answer for in person that it would not be 
appropriate to ask the accountable officer about.

The Convener: The issue is causing us a 
problem. I will give an example, although I accept 
fully that the chances of this happening are 
remote. Just suppose that there was a massive 
overspend in the budget that caused political and 
ministerial concern. Someone would have to 
appear before a parliamentary committee—the 
Audit Committee, I presume—so that we could be 
satisfied on the issue. As I understand the bill, the 
responsible individual would be the Lord 
President.

Eleanor Emberson: The responsible individual 
would be the accountable officer. I would have 
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failed grossly to deliver on my responsibilities as 
accountable officer if I allowed the Lord President 
and the board to overspend the budget massively.

The Convener: We know that that is not going 
to happen, but you will appreciate that we must 
legislate for all eventualities.

Eleanor Emberson: Yes, I understand. 
However, the Parliament’s issue would be with 
me, as the accountable officer. One of two things 
would have happened: either I would have allowed 
the board to overspend its budget without 
protesting or saying that that was inappropriate—
in which case, I would have failed as an 
accountable officer and a whole load of actions 
could and should be taken against me—or, 
alternatively, I would have told the board that the 
overspend was simply not appropriate and that it 
could not do that and the board would have 
overruled me. In that case, I would have had to 
instigate formal procedures to seek written 
direction from the board that the approach was 
satisfactory. At that point, if I appeared in front of a 
committee and explained what had happened, I 
am sure that it would invite the Lord President to 
appear. If he chose not to do so, it would be for 
the Parliament to take a view on whether it was 
satisfied with the running of the service. There are 
provisions for the Parliament to indicate that it is 
not satisfied with that and to make alternative 
arrangements.

Paul Martin: To clarify, who would have 
appointed the accountable officer?

Eleanor Emberson: The principal accountable 
officer, who is the permanent secretary, would 
have appointed me as the accountable officer.

Paul Martin: So, potentially, the parliamentary 
committee could ask the permanent secretary to 
appear before it.

Eleanor Emberson: Indeed it could.

Alastair Sim: The committee has asked about 
the Lord President’s personal accountability in 
relation to the governance of the Scottish Court 
Service. One additional point is that it is the 
Scottish Court Service corporately—which 
includes all 13 members—that is responsible for 
governance. Eleanor Emberson would appear on 
behalf of the body corporate. There is no personal 
responsibility for the Lord President; there is 
corporate responsibility for the Scottish Court 
Service.

John Wilson: That is what I was trying to tease 
out. I thank Eleanor Emberson for expanding on 
the action that the Parliament could take to call to 
account the Scottish Court Service, as a corporate 
body, if it decided to ignore her advice. Alastair 
Sim is right that the corporate body has the 
ultimate decision-making powers.

The chief executive will act under that body and 
deliver as it instructs. However, who would 
ultimately be responsible if there was a dispute 
about expenditure—if, for example, the corporate 
body had decided to spend more money in 
particular areas of the court service than had been 
budgeted for? Using the Lord President as the 
head of the corporate body raises an 
accountability issue that we as parliamentarians 
need to tease out. We could call the chief 
executive before us, but that person would simply 
be acting under instruction from the corporate 
body. Permanent secretaries could appear before 
the Parliament, but if a corporate body of 13 
members made a decision that was contrary to its 
financial or other workings, how would we call it to 
account?

Eleanor Emberson: The Parliament would be 
able to invite the Lord President to appear before 
it. In such a dire situation, it is hard to believe that 
he would not accept that invitation, but if he chose 
not to do so, parliamentarians could summon non-
judicial members of the corporate body and the 
principal accountable officer. In the end, if MSPs 
were not satisfied and the Parliament had, in 
effect, lost confidence in the corporate body’s 
ability to run the service, the bill contains 
provisions to take away that ability.

Alastair Sim: I would add that it has been a 
principle in the United Kingdom and Ireland for a 
long time—admittedly in relation to judicial rather 
than administrative matters—that the judiciary is 
not compellable before the Parliament. It would be 
quite a major step to suggest departing from that 
principle.

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The committee has been given evidence 
that questions the point of the bill. If the bill is 
enacted, how will the public and all those who are 
involved in Scottish court proceedings benefit? 
What changes will the bill make to the way in 
which the Scottish Court Service operates?

Eleanor Emberson: We will have a board on 
which the judiciary and people who represent a 
range of other interests sit down together, which 
will allow us to agree changes, modernisations 
and ways of doing business that have both judicial 
and official buy-in. Sometimes, it can be difficult to 
modernise in the court service. What the bill will 
enable is a body that will have the powers that are 
needed to make decisions to improve the service. 
I do not have anything specific in mind but, for 
instance, the civil courts review is running at the 
moment. When recommendations emerge from 
that and changes must be made, we will have all 
the right people around the table to be able to 
drive those changes through.

Cathie Craigie: Leaving aside the board, what 
changes will a member of the public see?
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Eleanor Emberson: That would depend on the 
decisions that the board took.

Cathie Craigie: So there would be no 
immediate benefit. Are you suggesting that there 
is currently a weak management team that is not 
prepared to take decisions, but that we could have 
a board that would be prepared to take decisions?

Eleanor Emberson: I certainly do not think that 
the management team is weak. A number of 
difficult decisions have had to be taken. However, 
at the moment, the management team takes 
decisions about the administration of business that 
are, in effect, driven by ministers—we are talking 
about a ministerial agency. If we want to think 
about how to change the running of court 
business, the judiciary must co-operate and be 
part of the process. At the moment, no group 
consisting of the judiciary and officials exists, 
although we are starting to move in that direction, 
as we have already brought on to our board a 
judge and a sheriff principal. The judiciary and its 
support people need to move in the same direction 
to achieve the things that we want to achieve and 
make things better for the person who walks 
through the courtroom door. Such people will not 
feel a difference on day one, but they should feel a 
difference over time.

11:15
Margaret Smith: On the basis of what we have 

heard already I want to return to the subject of 
accountability. I served for a short time on the 
Audit Committee and my understanding is that if 
there was a problem with the finances of the 
Scottish Court Service, the accountable officer—
which is you, Ms Emberson—would be called in 
front of that committee. If you had done everything 
in your power to avoid an overspend, and the 
situation had reached a point at which you had to 
refer it back up the management line, the principal 
accountable officer would be the head of the civil 
service, Sir John Elvidge, who could be asked to 
come before the Audit Committee to discuss those 
matters. 

In fact, there is a role not only for the Audit 
Committee but for Audit Scotland, which could 
take steps—such as section 22 reports—to come 
to terms with the financial difficulties that were 
facing the service, and put in hit squads and all 
sorts of other things to deal with that particular 
issue. I see that you are nodding, so it seems that 
you agree.

Eleanor Emberson: Yes, that is all correct.

Margaret Smith: I am less concerned about 
financial accountability, because there is a 
process in place—it might be of interest to the 
committee to request views on that from the 
Auditor General and our colleagues on the Audit 

Committee—than I am about non-financial issues. 
How would you deal with those? Would that level 
of accountability involve the Justice Committee 
rather than the Audit Committee? If so, we have to 
give that some thought. 

Eleanor Emberson: The duties of an 
accountable officer are drawn quite widely. They 
are not simply about not overspending the budget 
or about observing financial propriety; they cover 
best value, the performance of the service and the 
achievement of targets, objectives and things like 
that. I am not best qualified to say whether the 
Justice Committee or the Audit Committee should 
hold me to account, as accountable officer, for 
those performance aspects, but it is clear in the 
guidance to accountable officers that those 
aspects are no less of a duty than the financial 
aspects. The accountable officer should ensure 
that the board—the corporate body—is clear about 
all that and that it acts not just within a budget, but 
within a series of other requirements relating to 
efficiency within the public sector. 

The Convener: There are no more questions. I 
thank Eleanor Emberson and Alastair Sim for their 
attendance. 

11:18

Meeting suspended.

11:24
On resuming—

The Convener: The third panel comprises 
representatives of the Public and Commercial 
Services Union. I welcome Ken Brown, the branch 
secretary; Eddie Burrows, the branch learning 
representative; and Brian Carroll, the former 
branch chairman of the union’s Scottish Court 
Service branch. We have received the PCS 
submission and circulated it to members. We will 
now proceed with our questions.

John Wilson: Have you had sufficient 
opportunity to contribute to the Government’s 
consultation process? Have your representations 
been considered and taken into account?

Ken Brown (Public and Commercial Services 
Union): We are satisfied. We have had meetings 
with the chief executive, and the director of 
personnel and development confirmed in writing 
on 19 February that

“the intention within the legislation is for the existing and 
future staff of the Scottish Court Service to continue as civil 
servants and have membership of the Principal Civil 
Service Pension Scheme (PCSPS).”

John Wilson: Under the proposed governance 
arrangements, to what extent is there a risk of the 
Scottish Court Service becoming a servant of the 
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judiciary rather than a servant of the Crown and of 
the public?

Ken Brown: There has been some clarification 
of that in the evidence that the committee has 
heard. When we were considering that, there was 
a feeling amongst our members that there could 
be problems in the relationships between the 
judiciary and Scottish Court Service staff. 
However, I have listened to the evidence that has 
been given to the committee and, now that the 
point has been clarified, we do not think that such 
a conflict will arise.

John Wilson: You have based what you have 
just said on the evidence that you have heard in 
the committee. As staff representatives, do you 
propose to take up the issue and formalise what 
you have heard today, especially if it has assured 
or satisfied you?

Ken Brown: We have partnership arrangements 
with the Scottish Court Service management. 
From what we are hearing, we think that those 
arrangements will continue. As far as we can tell, 
the union will not have any direct involvement with 
the judiciary for dealing with issues that arise for 
our members within the Scottish Court Service.

John Wilson: Your response to the consultation
paper indicated that the SCS had

“undergone a massive change in its Management 
structure”. 

How equipped is it to undertake further change?

Ken Brown: That is one of our major concerns. 
Lothian and Borders is going through unification at 
the moment; Grampian, Highland and Islands will 
follow; and the rest of the sheriffdoms in Scotland 
will go through unification by the end of the year. 
That is a major change, which should be bedded 
in before we move to a unified court service under 
the jurisdiction of the judiciary.

We acknowledge that a unified judiciary will be 
good for the SCS and we are pleased to see it 
happening. However, there is an awful lot going on 
and we are not entirely sure that we can cope at 
the coalface. I am sure that things are okay at 
board level, but we feel that we might be taking on 
too much with all the changes that are going on in 
the courts.

Paul Martin: Do the panel members support the 
judiciary’s involvement in the strategic governance 
of the SCS? Are they content with the proposed 
composition of the service?

Ken Brown: Last week, it was suggested that 
the chief executive should not be on the board. 
That concerned us a bit, because it is at board 
level that the voice of the service will be heard. We 
are fairly content with the proposed set-up, and 
acknowledge the involvement of judges and 

sheriffs in selecting certain court staff because 
they have been given the appropriate training to 
enable them to do that. We might be concerned 
about the involvement of judges and sheriffs in the 
management of day-to-day business.

Paul Martin: Can you us give any examples of 
difficulties that could arise as a result of the 
proposals?

11:30

Ken Brown: Part of the problem is that the 
involvement of the sheriffs principal varies. In one 
sheriffdom, the sheriff principal has had little 
involvement with his sheriffs or the sheriff clerks, 
whereas in another, the sheriff principal is very 
much hands-on, which can cause its own 
problems.

Paul Martin: Do you have any views on the 
ability of the proposed SCS board to take into 
consideration the views of court users?

Ken Brown: As Alastair Sim said, regular 
surveys are conducted in the local courts and in 
the courts of the Scottish Court Service. Complaint 
forms are available in all our courts to enable 
members of the public to complain about the 
sheriff clerk’s staff. However, I think that many 
complaints are about the handling of the case by 
the sheriff or by the parties—that is, about the 
outcome of the case—rather than about the 
administration of the courts.

Paul Martin: Given that your members are also 
court users, what is your experience, as a 
representative of staff, of the feedback forms that 
we heard about earlier? Do those forms have any 
impact?

Ken Brown: In the case that Alastair Sim
mentioned, part of the problem is that sheriff clerks 
are responsible for the building, irrespective of 
whether the witnesses are in attendance for the 
Crown or for the defence. Steps were taken to 
ensure that court officer staff keep witnesses 
informed regularly about how cases are 
proceeding and when they are likely to be taken. 
Over the years, we have tried to make the 
situation more comfortable for witnesses. 
However, the Crown is responsible for calling 
witnesses. Sometimes, witnesses need to be 
present for the whole day and are then called back 
the following day. People may not be too content 
about having to sit around without knowing what is 
happening.

Paul Martin: Does the feedback from your 
members suggest that the situation has improved 
as a result of the new arrangements?

Ken Brown: Yes. Over the past number of 
years, a great deal of focus has been placed on 
the customer. Many moves have been made to try 
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to improve the lot of people who come into the 
courts.

Paul Martin: The PCS response to the 
consultation on the draft bill proposed the 
introduction of an appraisal system for the 
judiciary. Are you still in favour of that? What 
purpose would such a system serve?

Ken Brown: It was interesting that Lord 
McCluskey said earlier that, from reading a 
judgment, he can get a feel for whether the person 
who wrote it is a fast worker or a slow worker and 
for whether that person fully understands the law. 
We think that that should be identified. Continuous 
learning should apply. If a judge is found wanting 
in specific areas, that should be addressed 
through an appraisal system.

Paul Martin: Are you satisfied that such 
arrangements could be put in place effectively?

Ken Brown: Yes.

Paul Martin: The Scottish Court Service will be 
responsible for determining and implementing 
policy, but it will operate within a set of policies 
that are set out in the corporate plan that has been 
agreed with the Scottish ministers. The Scottish 
Court Service will be required to have regard to 
guidance that is given to it by the Scottish 
ministers. Are you satisfied with those 
arrangements? Will they provide clarity on the 
governance of the SCS?

Ken Brown: Yes. Having heard what has been 
said, I think that we are satisfied now.

Bill Butler: On the suggestion that an appraisal 
system should be introduced for the judiciary, how 
does the PCS envisage that working? Who would 
be competent to appraise members of the 
judiciary?

Ken Brown: A number of people would be 
competent. Obviously, senior judges and others in 
the Scottish Court Service have experience of 
working with sheriffs principal and with judges. 
Within the sheriff courts, the sheriff principal 
should be aware of how his sheriffs are 
performing. Within the supreme courts, I imagine 
that the Lord President and the Lord Justice Clerk 
are likely to be well aware of how judges are 
performing. They could identify any shortcomings 
and ensure that those were addressed.

Nigel Don: Mr Brown indicated that the current 
unification of the courts presents a challenge and 
that it might be too soon to undertake another 
change. What sort of timescale might make such a 
change more manageable? Are we talking about 
six months, one year, two years or five years?

Ken Brown: I think that Douglas Osler’s report 
on the service’s first 10 years as an executive 
agency suggested that a suitable timescale might 

be after three to five years. That would allow the 
judiciary to get its house in order prior to taking 
control of the running of the SCS.

The Convener: As there are no further 
questions, I thank the gentlemen for their 
attendance, which has been extremely helpful.

We will have a brief suspension.

11:36

Meeting suspended.

11:37

On resuming—

The Convener: I welcome our final witnesses, 
who are from Victim Support Scotland. Susan 
Gallagher is the head of policy and research; Jim 
Andrews is the head of community justice; and 
Frank Russell is the head of quality and audit. We 
are grateful for their attendance.

Margaret Smith: What impact will the bill have 
on court users? Clearly, we are also interested in 
the perspective of victims of crime who come into 
contact with our courts.

Susan Gallagher (Victim Support Scotland): 
From our perspective, the impact could be quite 
far-ranging but it will depend on whether certain 
things are put into place. In the research that we 
undertook prior to today, we found that it was 
stated that, in a variety of jurisdictions, public 
confidence in the judiciary has fallen as a result of 
particular shortcomings. Those shortcomings have 
been identified as a lack of accountability in the 
courts system, a lack of opportunities for public 
participation in the justice system and judicial 
isolation—for example, judges seeming to be out 
of touch with reality.

From the perspective of Victim Support 
Scotland, we can give evidence about those 
elements. As an organisation that supports victims 
and witnesses of crime, we feel strongly that the 
judiciary should be accountable to the public 
generally. If the Lord President is given extra 
responsibilities and powers over the Scottish Court 
Service and is made accountable to the general 
public, the impact of the bill will be quite far-
reaching.

For example, if, as we suggest in our 
submission, there was a code of conduct for the 
judiciary, accountability for the conduct of 
individual judges could be made more evident. 
The code of conduct could cover, for example, 
judges intervening when they feel that 
inappropriate questioning is taking place in court. 
In addition, we feel strongly that the public would 
have more confidence in the judiciary if the Lord 
President made training of the judiciary 

106

258



655 18 MARCH 2008 656

mandatory. Involving victim agencies would also 
help.

Including those elements in the bill would enable 
it to have more impact for victims and witnesses in 
the court arena. It would allow the court system to 
be more open, more transparent and more 
accessible to the public.

Margaret Smith: Do we have a written 
submission from Victim Support Scotland, 
convener?

The Convener: No.

Margaret Smith: Can we get access to the 
research that you talked about, Ms Gallagher?

Susan Gallagher: Absolutely.

The Convener: That would be helpful.

Margaret Smith: Thank you. It would be helpful 
for us to see it.

The bill sets up rules for the suspension of 
judges. Are you happy with that, or would you like 
the bill to go further?

Susan Gallagher: We are happy with that. It will 
be the Lord President’s duty to undertake those 
responsibilities himself.

Margaret Smith: You referred to judges 
intervening when inappropriate questioning is 
taking place. Many of us have considered that 
issue; indeed, the subject of inappropriate 
questioning in sexual offence cases was 
considered during a parliamentary debate two 
weeks ago. How do you envisage the bill 
approaching the matter of judges deciding what is 
appropriate and inappropriate in their court? 
Surely if we got involved in that, we would stray 
into areas that go beyond the bill’s remit and 
challenge the principle of judicial independence, 
which the bill is meant to enshrine.

Susan Gallagher: You are right to suggest that 
it is for judges to make value judgments about 
what happens in their court. However, there is 
evidence that the anxiety of victims and witnesses 
of crime is intensified by questions that they deem 
inappropriate—for example, repeated questioning 
on the same issue. We would like judges to 
intervene if they deem questioning to have gone 
beyond a specific level of appropriateness. 
Currently, judges do that in some cases but not in 
all. We would welcome the setting of a level for 
appropriate examination.

Margaret Smith: That might touch on the issue 
of the training of the judiciary, to which my 
colleague Cathie Craigie will return. Are you happy 
with the bill’s various provisions on judicial 
conduct?

Susan Gallagher: Victim Support Scotland 
recommends having a prescribed code of conduct 
that is enforceable. Most organisations have such 
codes of conduct for individuals in the 
organisation. For example, MSPs have a code of 
conduct, and we have one for the work that we do. 
Codes of conduct are more prescriptive regarding 
the sanctions that people can expect if they 
breach the code. Our experience is that the 
existence of a code of conduct enables the public 
to understand what is expected of individuals who 
hold different offices. Guidance is not enforceable, 
so what it recommends does not necessarily have 
to occur.

Margaret Smith: I may be putting words in your 
mouth, but I presume that you would say that 
having a code of conduct in place would make it 
easier for a legitimate complaint to be identified.

Susan Gallagher: Absolutely.

11:45

Margaret Smith: What is your experience of the 
existing arrangements for dealing with complaints 
about judicial conduct?

Frank Russell (Victim Support Scotland): Not 
many complaints about the judiciary have been 
documented, but if you went on to the internet, you 
would see a load of comments about what 
happens in courts and people’s displeasure with 
the system—not just generally about the outcome 
of a case or sentencing.

The general public do not know how to 
complain. Prior to taking up my post as head of 
quality, I was head of the witness service, so I had 
a lot of engagement with court people. The public 
do not know what to do or where to take a 
complaint. That is why there is so much stuff on 
the internet—there is no clear line of sight for 
people to make any comments.

Not everything would have to be a complaint—
the judiciary would benefit from comments and 
general feedback. In the 21st century, there is an 
expectation that every business, industry or 
agency relies on feedback from the people who 
have contact with it. There needs to be a vehicle 
to enable people to make complaints and other 
comments and to give feedback. That is an 
expectation in today’s business world, but it is not 
readily accessible in relation to the judiciary.

Margaret Smith: That contradicts the evidence 
that we heard from the Scottish Court Service, 
which said that people can find a feedback form in 
every court on which to make their comments. Are 
you saying that that is not the case?

Frank Russell: No. The Scottish Court Service 
has just conducted and published the results of a 
large survey, but you will not find many complaints 
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lodged or much feedback documented on the 
judiciary, which is what the general public want. 
Feedback on the Scottish Court Service’s 
provision of facilities and complaints about the 
judiciary are totally different things.

Margaret Smith: What comments, complaints 
and concerns about the judiciary are you aware 
of? We will put to one side people’s concerns 
about actual judgments, because they are 
ultimately dealt with differently. What are the main 
grounds that people have for complaints? You say 
that there are a few people who make 
complaints—how are they handled?

Frank Russell: People have displeasures in a 
number of areas, and it is difficult to deal with 
complaints because it involves getting to the heart 
of what is important to the person who is not 
happy. The complaint is often not necessarily 
about judicial issues—it could be about a number 
of things.

The general public do not know the difference. If 
they make a complaint about the court service, it 
could actually be about the witness service or the 
fiscal service. If they make a complaint about the 
fiscal service, it could actually be about the court 
service. The general public do not know and do 
not particularly care—they know just that the 
system has upset or failed them.

A number of incidents have been referred to us, 
as Ms Gallagher has presented. People can be 
uncomfortable, angry, frustrated and upset about 
the relentless pursual in court of a particular issue 
when the point has been clearly made and they 
expect the judge to intervene. We know that it can 
be a fine and dangerous line for judges to cross 
when they intervene because, if that is done at the 
wrong time, it can put the case into the appeal 
court. We are conscious that judges watch for that 
and often intervene when the situation becomes 
incompetent in law rather than inappropriate. That 
does not help the victim or witness who is 
subjected to the relentless pursual of a question 
that has been answered so many times that it 
should be dropped. We believe that judges should 
intervene at such times, and we believe that the 
public have made genuine and sincere complaints, 
which never go anywhere.

The Convener: I want to follow up on that 
briefly. You referred to certain websites on which 
we can find the complaints. What are those 
websites?

Frank Russell: You just need to type “judges 
complaints” into Google to find a list of judges, 
lawyers and a range of people that have 
comments associated with their names and 
pictures. That is not the best way in which to 
address failings in the judicial system. We need to 
make a vehicle that people can access and 

through which they will receive a response. They 
are unlikely to receive a response to stuff that has 
been put on the net.

There are two levels of complaints. An informal 
complaint, in which people want just to voice their 
unhappiness, can be acted on. Any business 
would be expected to act on such feedback. A 
higher-level complaint, which I will call a formal 
complaint, is one to which people want a personal 
response such as an apology or compensation. 
Whether a complaint is informal, when a person 
just voices their view, or whether a personal 
response is wanted, that needs to be taken back 
to the judiciary and the Scottish Court Service and 
used to develop further the provision to people 
who use the services. Such continuous 
improvement through feedback from people who 
access services and who have contact with people 
in an organisation is expected in modern business. 
It is not unreasonable to expect that.

The Convener: Ms Gallagher made a related 
point about repetitive questioning, particularly in 
cases when sexual assault is alleged. Will you 
give examples of that?

Susan Gallagher: Victim Support is bound by 
confidentiality and we do not want to stray from 
that. With the permission of the people involved, 
we could present their experiences as case 
studies in any future training of the judiciary, but I 
will not disclose cases today.

The Convener: I understand that.

Cathie Craigie: I return to the complaints 
process. Mr Russell’s evidence echoes some 
other evidence that we have heard. Few 
complaints have been made against the judiciary, 
but people do not know how to complain. In their 
evidence last week, even judges were not quite 
sure what the proper route was. The bill provides 
for a judicial complaints reviewer, on which I would 
welcome your comments.

Frank Russell: A complaints reviewer would be 
appropriate, given that we have organisations 
such as Quality Scotland, Audit Scotland and the 
Scottish Consumer Council. The Scottish 
Consumer Council expects organisations to listen 
to complaints and to keep a record of them and 
whether they were resolved locally or nationally. 
The judiciary should not be exempt from that. 
Everybody else must provide evidence that they 
have addressed complaints, and—dare I suggest 
it—they accept those complaints as a gift to use to 
develop and improve services.

Cathie Craigie: It has been suggested that the 
complaints reviewer would not have teeth, 
because that individual would investigate 
processes but would not publish complaints, so 
issues would go no further. What are your 
comments on that?
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Frank Russell: You have anticipated my 
answer. We would expect the number of 
complaints received to be published. The same is 
expected of Victim Support and a range of 
organisations that are trying to make progress on 
quality. The number of complaints received is a 
measure of customer satisfaction. Even if the 
complaints reviewer had no teeth, it would be 
good for the public to see that their comments had 
been acknowledged and accepted. The number of 
complaints would need to be published; otherwise 
the process would be pointless.

Cathie Craigie: Would it be wise to have a 
proper complaints process within the judiciary’s 
own ranks before someone was brought in who 
was—

Frank Russell: That would not be 
unreasonable. That is what happens in other 
organisations. An investigation would be carried 
out and a resolution sought at the lowest possible 
level, before a complaint climbed the tree or went 
out to another agency. Hopefully, complaints could 
be resolved in that way.

Having a complaints procedure is not unusual in 
any other business. A number of changes need to 
be made. The introduction of a complaints 
procedure, whereby issues would be addressed at 
the lowest possible level in the first instance, 
would be quite acceptable to me and would 
probably be acceptable to the general public.

Cathie Craigie: There is a worry that frivolous 
or vexatious complaints might be made. Do you 
have any views on how that could be controlled?

Frank Russell: That happens in every 
organisation. Sometimes the wrong organisation 
receives the complaint. Sometimes people do not 
understand the position. It may be unpalatable to 
them, but if that is the way it is, that is the way it is. 
There is a way of dealing with customer 
complaints and getting over the point, “We are 
sorry that you are unhappy on this occasion, but 
that is the system and that is how it works.” 
Frivolous complaints and spurious allegations will 
be made. That is not uncommon in other 
organisations; we all live with it. Someone has to 
sift them out, which is why the process needs to 
be carried out at the lowest possible level in the 
first instance.

Cathie Craigie: I will move on to training. The 
bill will give the Lord President, as the head of the 
judiciary, responsibility for judicial training. 
Petitions that are before the Parliament call for 
training to be provided specifically for sheriffs who 
deal with child custody cases. Should the judiciary 
be required to attend training on how to deal with 
vulnerable witnesses, especially in the cases that 
Susan Gallagher mentioned? More generally,
should training for the judiciary be mandatory?

Susan Gallagher: In our opinion, judges today 
need to know more than law and technicalities—
they are also expected to make value judgments.
Victims and witnesses will feel more respected 
and valued, and will feel that trials are fair, if their 
needs are taken into account and the judge is 
knowledgeable about the world in which everyday 
people live.

It is important for us that judges understand and 
are aware of the issues that court users in 
particular face. Such understanding can be 
acquired only by listening to the experiences of 
court users, victims, witnesses and the general 
public. As is the case in other organisations and 
agencies, the judiciary, through regular 
professional development, will become much more 
knowledgeable about the everyday world. Public 
confidence will increase if people in contemporary 
society know that the judges in front of them know 
where they come from and understand the issues 
that they face. Victim Support feels that such 
training should be mandatory. If people are merely 
encouraged to attend, they might not do so. Even 
if attendance is mandatory they might not attend 
but, under the Lord President’s jurisdiction, 
sanctions could be applied to ensure that they 
attend.

Having worked in victim support for 10 years, I 
know, for example, that victims’ and witnesses’ 
needs have changed substantially over that time. 
New laws and service provision are introduced, 
and people’s needs change. As far as I know, 
judges do not have to undertake regular training, 
but they can do so within a five-year period—it is 
something along those lines. That means that they 
might become out of touch with the changes in 
victims’ needs and, especially, in court users’ 
needs.

As Frank Russell has said, giving people the 
opportunity to come in and talk about the specifics 
of how their case was handled and the procedure 
that was followed, and also listening to the 
experiences of victims of crime within a training 
environment, would enable the judiciary to be far 
more accountable to the public and would make 
the judiciary a much more listening and responsive 
agency.

12:00

Cathie Craigie: Can you share with the 
committee any experiences of victims seeing more 
understanding of their situation in the specialist 
courts, of which we have had some pilots in 
Scotland? If the same people sit on the bench 
over a period of time, they will gather knowledge 
and experience of the types of case that come 
before them. How does that translate into the 
experience of victims in the courts system?
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Susan Gallagher: Jim Andrews has experience 
of the domestic abuse court in Glasgow and the 
specialist cases that have been brought there.

Jim Andrews (Victim Support Scotland): The 
domestic abuse court that is being piloted in 
Glasgow has made provision for better information 
sharing between sheriffs, procurators fiscal and 
other people who are involved in the process. 
From a sheriff’s point of view, it has brought a new 
awareness of victims’ issues, which has had the 
knock-on effect of creating a degree of empathy 
with the victim that did not exist previously. The 
experience in the domestic violence court of 
raising sheriffs’ awareness of victims’ issues has 
proved to be beneficial to the whole process.

Cathie Craigie: I have one final question. The 
bill will establish a new board. How will your 
organisation or victims in general be able to 
engage with the board? What improvements could 
the board bring to court procedures?

Susan Gallagher: Are you talking about the 
Judicial Appointments Board for Scotland?

Cathie Craigie: Yes.

Susan Gallagher: Victim Support would like the 
board to be more representative—

The Convener: Can I interrupt you there? I think 
that what Mrs Craigie is trying to get from you is 
how the group that will run the courts is likely to 
work with you in improving matters for court users.

Susan Gallagher: In terms of the Judicial 
Studies Committee, or—

The Convener: No.

Cathie Craigie: No, the board.

The Convener: It is the Judicial Appointments 
Board.

Susan Gallagher: We would like the Judicial 
Appointments Board to be representative of the 
people of Scotland, embracing the principle of 
diversity as far as possible. Diversity needs to be 
addressed in terms of social background, 
disability, race, gender et cetera. Engagement with 
people from a diverse range of backgrounds 
should be proactively encouraged from the bottom 
level, which will generate upwards for future 
judiciary. That also goes for appointments.

The public need to be able to identify with 
judges if the law is to be respected. A judiciary that 
reflects more the demography of society and is 
drawn from a wide range of backgrounds will 
understand contemporary society much better 
than a judiciary comprised of people from a similar 
background. The public, and victims in particular, 
need to know that the judiciary understands them 
and their issues. That process needs to start. A 
diversity working group is in place, and more 

proactive engagement with people from a range of 
backgrounds should be encouraged, to enable the 
judiciary of the future to better reflect society.

Cathie Craigie: There have been comments—in 
fact, you might have heard some of them in earlier 
evidence—that the Judicial Appointments Board 
should be made up of judges, or people who have 
experience. However, the bill provides that it 
should include some laypeople. How do you feel 
about that? Would victims add quality and value to 
the board?

Susan Gallagher: Yes. We would like an equal 
balance between laypeople and judiciary on the 
Judicial Appointments Board. Frank Russell talked 
about enabling victims to participate in the 
process. One of the issues in the research that I 
mentioned was the lack of confidence. 
Participation would be possible if people were 
enabled to engage with the judiciary or the Lord 
President and to comment on how they 
experienced particular cases. If we open up the 
judiciary and make it much more publicly 
accountable, people will not feel that the 
appointments process and what occurs within the 
judiciary is such a closed book. There are 
opportunities, but if laypeople are to be involved 
there should be more than one layperson, so that 
they are not seen as a token in the process. 

Margaret Smith: You mentioned the need for 
proactive engagement with the public and that the 
judiciary should come from a wider range of 
backgrounds than they do at the moment. We 
heard evidence earlier from Lord McCluskey. To 
paraphrase him, he essentially said that there 
should be a meritocracy, that the best people 
should get the job, and that doing anything other 
than that could be detrimental to the process of 
getting the best people on to the bench.

I want to understand better where you are 
coming from. Are you saying that we should have 
positive discrimination at all costs, to ensure that 
we change the make-up of the bench, or are you 
saying that, against the background of a 
meritocracy, we should have affirmative action 
earlier on in the process—which I think is where 
Lord McCluskey was coming from—to try to 
ensure that people from diverse backgrounds get 
on to the bench, without that having any impact in 
terms of the merits of those who achieve judicial 
office?

Susan Gallagher: I agree absolutely with your 
latter point. Merit must come first, then diversity 
can be encouraged from a proactive stance. 

Stuart McMillan: In response to Margaret 
Smith’s first question, you said that the bill could 
be quite far reaching, and you talked about a lack 
of accountability, out-of-touch judges and a lack of 
participation. What do you mean by a lack of 
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participation? You explained the other points, but 
you did not really explain that one. 

Susan Gallagher: It goes back to the issue that 
Frank Russell raised about victims, and about 
people having an opportunity to participate by 
telling others about their experience of the court 
arena. 

John Wilson: I am trying to tease out the issue 
of accountability, which you said came up in your 
survey. You also mentioned the appointments 
process for judges, and an attempt to bring about 
greater diversity in the establishment of the 
Scottish Court Service. How would you envisage 
getting greater diversity in the service?

We see the bill as an attempt to assert the 
independence of the judiciary and, at the same 
time, to introduce about more accountability in 
how the service is delivered. There may be a 
conflict there. If we are saying that the judiciary 
should be independent, how do we also make it 
accountable?

Susan Gallagher: On diversity, we want the 
appointments process to be open and transparent. 
Although we recognise that one cannot suddenly 
make up a diverse appointments board tomorrow, 
the process should be made more accessible to 
the public, so that people will know that steps are 
being taken to engender diversity.

On independence and accountability, in order to 
achieve public confidence, the judiciary cannot be 
seen to be influenced by any political agenda. The 
judiciary needs to be a constant in the face of 
potential changes in political agendas. The 
confidence of witnesses and victims is paramount, 
and their confidence in the judiciary is gleaned 
through the judiciary exercising its power without 
political favour and without direct or indirect 
pressure from anyone or anything other than the 
law itself. Such confidence can be created if the 
public is made more aware of the procedures and 
the judiciary is made more accountable to the 
public.

John Wilson: I am sorry to labour the point. I 
put to you a scenario in which a tabloid newspaper 
runs a campaign on a particular issue in which it 
feels that a judge or sheriff has made the wrong 
decision in a case. On the accountability of that 
decision, how would Victim Support Scotland see 
that type of decision being made? The issue is 
public perception and anger, which can quite 
clearly be led in some cases by certain tabloid 
newspapers. How do you protect the judiciary from 
such campaigns and vilification?

Frank Russell: I am not quite sure what you are 
asking us. Are you asking how we would protect 
the judiciary and why we would want to do that?

John Wilson: You are saying that there should 
be greater public accountability around decisions. 
What protections should be put in place for 
decisions that are made in the courts? You have 
blank expressions.

Frank Russell: I am not sure that that is a 
matter for us.

John Wilson: You are raising the issue of the 
public’s perception of the court system and the 
decisions that are made in courts. That issue 
came out of the survey that you conducted. I am 
asking how you measure the perception of the 
decisions that are made in the courts—whether 
they are right or wrong. How do we get the correct 
balance so that we can identify the decisions that 
are being made and the public perceptions of 
them?

Frank Russell: The public do not understand a 
number of things about the justice system. The 
decisions that are made are a matter of law. As 
Susan Gallagher said, if a decision is being 
challenged, as long as it is open, transparent and 
public—if appropriate—I do not think that the 
public can expect more. They would not want 
challenges to be dealt with behind closed doors. I 
appreciate that for a range of reasons the media 
lead on many issues. There is public interest: the 
public want to know when matters are under way 
or are being challenged or are suspect and they 
want to see that an infrastructure is in place that 
they can understand. If they know that the process 
is being followed within an infrastructure that they 
can understand, they will probably be happy with 
it.

I am not quite sure that I have answered your 
question. To be honest, I do not think that the 
infrastructure is a matter for either Victim Support 
Scotland or the public.

12:15
Cathie Craigie: I promise that this will be my 

final set of questions. Part 4 of the bill will 
establish a body to be known as the Scottish Court 
Service, which will replace the existing Scottish 
Government executive agency known as the SCS. 
The body will consist of seven judicial members 
and six non-judicial members. What difference will 
the change make to the proceedings and
procedures of courts?

Frank Russell: The public do not know. 
Hopefully, the change will be seamless. This 
morning the chief executive of the Scottish Courts 
Service made the point that it will not happen 
overnight. The public are unlikely to see any 
change. When victims and witnesses come to 
court, they do not understand who fits with 
whom—they do not need to know that. At the 
moment, they probably think that the judge, the 
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clerk, the court officer and, in the High Court, the 
macer belong to one family. They do not 
understand the nuts and bolts of the system. The 
only people to whom the issue becomes of interest 
are those who become embroiled in arguments 
and debates at a higher level—in high-profile 
cases where there are challenges. In such cases, 
people start to break down the justice system in 
order to understand how it works, what may have 
gone wrong and what could have been done 
better. The general public do not understand the 
system and are unlikely to notice the change.

Cathie Craigie: Would the general public expect 
a Government minister to have overall 
responsibility for effective administration of the 
court system?

Susan Gallagher: The general public would not 
want the judiciary to be governed by a specific 
governing party.

Cathie Craigie: I am asking about the 
administration of the court system, not the 
judiciary.

Susan Gallagher: As the Lord President will 
head up the court system, it needs to be 
independent. That is why our submission refers to 
public accountability and confidence in the 
independence of the system. We must ensure that 
the general public are made aware that, because 
of the involvement of the Lord President, the 
judiciary and all that is part of it will be 
independent of any political agenda. Having a 
minister oversee the system would mean that it 
was no longer independent.

The Convener: As members have no further 
questions, I thank Ms Gallagher, Mr Russell and 
Mr Andrews for appearing before us this morning. 
Their evidence has been helpful.

12:18

Meeting suspended.
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Judiciary and Courts (Scotland) 
Bill: Stage 1

The Convener: Item 2 is the committee’s third 
and final scheduled oral evidence session on the 
Judiciary and Courts (Scotland) Bill. It gives me 
great pleasure to welcome Professor Sir David 
Edward KCMG QC, honorary professor at the
University of Edinburgh’s school of law. Sir David 
has studied, taught and written about European 
institutions. He made a comparative study of the 
judicial institutions of the European Union and 
member states. He was called to the bar in 1962 
and was appointed Queen’s counsel in 1974. He 
was a judge at the European Court of First 
Instance from 1989 to 1992, and at the European 
Court of Justice between 1992 and 2004. In 
addition to his role at the University of Edinburgh, 
Sir David sits as a temporary judge in the Court of 
Session.

Sir David, the committee is particularly pleased 
to welcome you here today. We consider your 
coming at such short notice as praiseworthy and 
we express our considerable gratitude that you 
have found the time in what is clearly a busy 
schedule. We have studied your initial comments 
in response to the consultation, as well as the 
supplementary paper that you provided us with 
last week. That, too, is greatly appreciated. We will 
go straight to questioning, if you do not mind. I ask 
Nigel Don to start with the subject of judicial 
independence.

Nigel Don (North East Scotland) (SNP): Good 
morning, Sir David, and thanks for the speed with 
which you responded to our request for help. 
Section 1 of the bill increases the scope of 
statutory statements about the independence of 
the judiciary. However, concern was expressed 
last week that that provision might restrict the 
independence of the judiciary by placing a duty 
only on a certain class of people—it might remove 
the general by specifying the particular. I think that 
that is where Lord McCluskey was coming from. I 
have had a brief look at your comments; could you 
confirm whether it is your view that we should put 
a phrase into the bill stating that the common-law 
position still stands, or that we should accept the 
bill as introduced on the ground that the common 
law remains?

Professor Sir David Edward (University of 
Edinburgh): My personal view is that the common 
law remains unless removed. As I have said, it 
seems to me that you could add the words 
“without prejudice to”, but that might simply cause 
more problems than it solves. 

Nigel Don: Would you expand on that?

Sir David Edward: It would not be certain what 
exactly it was without prejudice to. It is always
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easy to put in “without prejudice to”, but you must 
have a clear idea what it is that you are liable to 
prejudice. That is what I am not clear about. 

Nigel Don: The example that Lord McCluskey 
gave was of a developer—he named one, but that 
is not remotely relevant—who might decide that 
because section 1 applies only to the First Minister 
and one or two others, he was under no duty not 
to talk to a judge. If that were to finish up in court 
and, ultimately, in the European court, are we 
clear that the common-law statutory offence would 
still obtain? 

Sir David Edward: I do not see why it should 
not. I do not understand the argument.

Nigel Don: Thank you for that—that is the major 
point on that issue. 

Should the Scottish Parliament be included in 
the list of bodies required to uphold the 
independence of the judiciary? It has been 
suggested that if the duty were to be put on the 
Parliament, it would have to come via the Scotland 
Act 1998 rather than anything that this Parliament 
could do. I would be grateful for your thoughts on 
that. 

Sir David Edward: It is not clear to me that the 
Parliament can put an obligation on itself. I 
suppose that it could put an obligation on 
members of the Parliament. 

Nigel Don: Would that be a useful thing to do? 

Sir David Edward: Yes. I do not feel strongly 
about it, but it could be useful. In section 1(1)(d), 
members of the Parliament are 

“persons with responsibility for matters relating to—

(i) the judiciary, or

(ii) the administration of justice”.

The Convener: In fairness, as a self-denying 
ordinance, most of us are careful about what we 
say under that heading, tempting as it may be at 
times not to be careful. 

Nigel Don: Thank you. I think that that has dealt 
with the issues. 

The Convener: We move to the role of the Lord 
President. 

Paul Martin (Glasgow Springburn) (Lab): 
Good morning, Sir David. What is your 
understanding of the role played by the senior 
judiciary in the governance of the court 
administration in other jurisdictions?

Sir David Edward: As I understand it, the 
Scottish Court Service will have a chief executive 
and a board. The Lord President and some 
members of the judiciary will be members of that 
board, in the same way, although in a different 
context, as—if I remember rightly—the Lord 

President of the Court of Session is ex officio a 
member of the board of trustees of the National 
Library of Scotland. The judges are not there to 
perform a judicial function; they are there to be 
members of the board. The fact that they are 
judges qualifies them, if you like, to be members of 
the board; to put it another way, it is considered 
desirable or even necessary that there should be 
judges on the board. However, it is confusing to 
think of them as being there in a judicial capacity. 

Paul Martin: How does that compare with your 
experience of other jurisdictions throughout the 
world? 

Sir David Edward: It is very common for the 
governing body of organisations that have 
responsibility for the administration of justice to be 
wholly or partly composed of judges. In some 
countries, those bodies are composed wholly of 
judges. It is important to distinguish what judges 
do as judges from the administrative functions that 
they are appointed to do.

The Convener: As you will be aware, a number 
of points have been made about judicial
appointments, some of which seem a bit 
contradictory. How do other jurisdictions appoint 
judges and what is the role of the executive in 
such appointments?

Sir David Edward: I have given the clerk a copy 
of a paper by a professor at Cambridge, which 
appears on the web, looking broadly at a number 
of different methods of appointment. In some 
countries, judges are appointed or co-opted by 
judges—in other words, the executive has no part 
in the selection of judges. Some countries, 
particularly those with experience of dictatorship 
and a compliant judiciary, regard that as a 
necessary protection against any sense among 
the judges that they have to comply with the 
wishes of those who appoint them. In some 
countries, the appointment of judges is entirely 
within the discretion of the executive; there is not 
even a consultative committee. There is a vast 
range of possibilities. As I said in the paper that I 
submitted yesterday, the public seem less 
interested in how judges are appointed than they 
are in how judges perform their function.

The method of appointment depends very much 
on the structure of the judiciary. It will be 
necessarily different in a context in which the 
judiciary is a career judiciary, which people enter, 
in the main, from university after deciding that they 
want to be a judge—in some countries, that can 
include the career of public prosecutor. If people 
who want to be a judge pass an examination, they 
go to a school to be trained. In France, they go to 
a school for two years to be trained as a judge. 
Judges in such countries start off as one of three. 
They do not start off sitting alone but learn their 
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job as the winger, so to speak, with an 
experienced judge in the chair.

There are all sorts of variations. It all depends 
on the kind of judiciary you have and the kind of 
judiciary you want.

The Convener: I was intrigued to read that 
paper, which referred to the career judge concept. 
Some have greatness thrust upon them, whereas 
others take a different course of action. Do you 
think that it is desirable to have career judges? Is it 
better to have people who have learned their trade 
practising at the bar, in some cases for many 
years?

10:30

Sir David Edward: It is useful to have had 
experience at the bar, because having a 
reasonably varied practice is one way in which 
one begins to understand that there is more than 
one point of view. Acting for clients in all sorts of 
situations helps one to understand how people 
behave. In a system such as ours, in which the 
credibility of witnesses plays a large part, practice 
at the bar helps a judge to make that assessment.
However, throughout the 14 years in which I 
served in the European court, I never sat alone 
and almost never had to hear a witness. I found 
that having to discuss cases with colleagues and 
reach a decision that was acceptable to us all—we 
all had to sign the decision even if we did not 
ultimately agree with it—was a good discipline and 
an incentive to judicial modesty, because a judge 
was not a very public figure. There are perhaps 
advantages in such a system.

In our system we still adhere to the idea that 
judges should have relevant experience. However, 
we are appointing more and younger judges, so 
the arrangements that are made for judicial 
training and studies are important.

The Convener: You make interesting points, 
which will be interesting to follow up in future. 
However, we must stick to what is on our agenda.

Margaret Smith (Edinburgh West) (LD): Good 
morning, Sir David. Is the role of the Scottish 
ministers in Scottish judicial appointments
compatible with the principle of judicial 
independence? In your initial submission, you 
commented on ministerial guidance, so it would 
help us if we could hear your views on the matter.

Sir David Edward: As I understand it, the 
consultation paper included a provision for 
ministers to give guidance to the Judicial 
Appointments Board for Scotland—I do not 
remember the precise wording. My concern at that 
stage was that such guidance could become 
instructions. Either we have a board or we do not. 
If we are to have a board, it must be allowed to 

operate independently, albeit that broad 
parameters can be set as to how it ought to 
operate. We must avoid a situation in which 
guidance becomes instructions.

It seems to me to be perfectly legitimate in a 
democratic society that the appointment of judges 
should be made by people who are democratically 
accountable. I see nothing inherently wrong with 
the involvement of ministers in the Executive, 
which is responsible to the Parliament, in the 
appointment of judges.

Margaret Smith: In general, on the basis of 
what you know about the bill, are you happy that 
the proposed statutory Judicial Appointments 
Board for Scotland will be sufficiently independent 
of the Government?

Sir David Edward: As Sandra Day O’Connor 
said, it is about people, not rules or institutions. If 
the people behave independently, that is a 
sufficient guarantee.

It is a matter of opinion whether the complete 
structure of an appointments board, which has an 
applications process and various other aspects on 
which the committee has commented, is the best 
approach to judicial appointments. However, as 
long as the board is composed of people who are 
not only independent but prepared to act 
independently, I envisage no problems.

Nigel Don: I have been contemplating the issue 
of guidance. One circumstance in which guidance 
might be needed would be if nobody was sure 
what a decision of a European court meant at the 
national level. In that situation, it might be 
appropriate for the Judicial Appointments Board, 
or any board, to ask the Government for guidance 
on how it should proceed, on the basis that the 
Government, ultimately, foots the bill. Would that 
be an appropriate circumstance in which guidance 
might be sought and given?

Sir David Edward: I assume that, by the 
European court, you mean the European Court of 
Human Rights.

Nigel Don: I do not mean any particular 
European court, although I am conscious that 
there are two. We sometimes have decisions that 
we are not sure how to interpret and work through. 
For example, issues of employment law or 
discrimination might suddenly turn on a decision 
that comes from outside the United Kingdom.

Sir David Edward: Let me tell you a story, if I 
may. One of my colleagues on the Court of First 
Instance was a member of the panel that was 
appointed to vet judges of the German Democratic 
Republic for their suitability to become judges in 
the united Germany. He had many disappointing 
experiences but, in interviewing one young judge, 
he thought that he had found the right person. At 
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the end of the interview, the young judge said, “I 
suppose that if I’m in difficulty in deciding a case, I 
can always ring the ministry of justice to find out 
what I ought to do.”

There may be many ways in which the Judicial 
Appointments Board can get guidance on 
interpreting or applying a judgment of a European 
court, but asking the Executive for help is not one 
of them.

The Convener: I think that we agree with that. 

We move to the issue of diversity in judicial 
appointments, which has been raised from time to 
time.

Bill Butler (Glasgow Anniesland) (Lab): Sir 
David, you will be aware that section 14(1) states 
that the Judicial Appointments Board

“must have regard to the need to encourage diversity in the 
range of individuals available for selection to be 
recommended for appointment”.

What is your view of that provision? Is it sensible?

Sir David Edward: On the one hand, it is very 
important that opportunities should be equal. 
However, in our system, most judges operate 
alone. I am not sure that a litigant or accused 
person of a particular gender or race will feel more 
comfortable because in another court in another 
place a person of that gender or race is sitting on 
the bench when the person who will deal with him 
or her is not of that gender or race. Therefore, the 
real issue is equality of opportunity generally, 
rather than the race, gender or other identity of the 
person who sits on the bench. I return to the point 
that what matters to the public is that the person is 
good at administering justice.

Bill Butler: Given that response, is there any 
need for section 14(1)?

Sir David Edward: My answer is the answer 
that was given to me when I discussed the issue 
recently with a professor down south. She said 
that these kinds of provisions condition the way 
people behave and are therefore useful, as long 
as they are not carried too far.

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I will move on to part 4 of the bill and talk 
about the Scottish Court Service and 
accountability. I am sure you agree that running 
our court services efficiently is a key duty of the 
state. Do you think it appropriate that the function 
of running court services should be transferred 
from Scottish ministers to the Scottish Court 
Service?

Sir David Edward: There are two aspects to 
this. First, I have the impression from quite a lot of 
discussion that there has been unhappiness 
among the judiciary about the attitude of the 
Executive to running the courts. An example given 

to me was that a particular official referred to the 
judiciary as being simply one of the stakeholders 
in the justice system. That kind of attitude is 
dangerous.

The chief executive of the Scottish Court Service 
gave evidence to the committee recently. It is 
encouraging that her position is that the new 
system is working well. She said that the mutual 
trust between judges and officials on the board of 
the Scottish Court Service, how they assist each 
other and how it is now being run are 
advantageous. That situation is much more likely 
to give general satisfaction because it takes 
account in a real way of judges’ experience of 
running their courts.

Cathie Craigie: I have a further point on that. 
Things may have changed a bit since, but in your 
submission to the original consultation on the draft 
bill you said:

“there is deep dissatisfaction amongst judges of the 
Court of Session and High Court about the arrangements 
made for the regrading and recruitment of Clerks of Court.”

You stated that it is important to have qualified 
clerks who can support the judges. Do you have 
anything further to say to the committee on that 
point?

Sir David Edward: As I understand it, the 
problem was that a diktat came down from the 
Treasury about the grading of civil servants. The 
problem for the clerks of court is that, by the 
nature of their job, they do not have people 
working under them, so they were downgraded. 
Sufficient account was not taken of the fact that 
they perform a very important function, which 
needs training and experience to perform it well. 
They are not just administrative officials of any 
sort—that was the essential concern. One would 
need to know how far the Scottish Court Service 
was able to depart from Treasury requirements, 
but I imagine that the new Scottish Court Service 
might be able to overcome the problem.

Cathie Craigie: An administrative body such as 
the Scottish Court Service will be limited in what it 
can do by the resources that it is offered. The bill 
proposes that the budget for the Scottish Court 
Service will be voted separately from the Scottish 
budget as a whole. However, ultimately the 
Scottish Government will still determine how much 
money will go to the Scottish Court Service—he 
who pays the piper calls the tune, so to speak. Are 
you still convinced that what the bill proposes will 
give the Scottish Court Service the degree of 
independence from Government that you regard 
as necessary?

10:45

Sir David Edward: I had considerable 
experience of such a process in the European 
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Court of Justice, which is given a budget that is 
approved by the Council of Ministers and the
European Parliament on the basis of a 
recommendation from the European Commission. 
The court proposes a prospective budget for the 
following year that is voted by the budgetary 
authority, and the court must operate within that 
budget. 

One of our greatest difficulties in Luxembourg 
was that the permission of three political bodies—
the Commission, the Parliament and the Council 
of Ministers—was required if we wanted to move 
money from, say, the computer account to the 
telephone account. At all costs, one wants to avoid 
such micromanagement by the budgetary 
authority of the way in which the court service 
allocates its resources. However, I do not see that 
it is possible to avoid a situation in which the 
budgetary authority says how much money is 
available to spend. One cannot have a situation in 
which an administrative body is free to spend as 
much as it likes. Yes, there must be some 
budgetary control and budgetary limits, but please 
do not micromanage. Micromanagement will not 
improve the system.

Cathie Craigie: I am quite puzzled by those 
provisions in the bill. On the one hand, the 
intention is to shift responsibility for management 
of the courts from the Government to the Lord 
President, and responsibility for the service’s 
budget will be shifted from the Scottish 
Government to the Parliament. However, the 
Scottish Government will still be able to set fees 
for the courts. To me, the thinking seems to be 
clouded and I am not sure how that shift will work.

Sir David Edward: I am not clear about that, 
either. I think that the issue comes back to the 
need to avoid a situation in which, having given a 
body further responsibility, one then takes away 
that responsibility by giving detailed instructions 
and specifications as to how its budget is to be 
applied. If I may so, that is probably exactly the 
sort of problem that the committee ought to 
address.

Cathie Craigie: It does not give me much 
comfort that you agree with me, but I hope that we 
can put that issue to the minister, who will give 
evidence after you.

Sir David Edward: I am sorry that I cannot be of 
more help.

Cathie Craigie: I will move on. There is a view 
that the Lord President should have a degree of 
accountability to Parliament as a consequence of 
his additional administrative responsibilities. The 
paper that you provided raises a number of points 
about that. Do you have anything to add to what 
you said in your submission?

Sir David Edward: I do not think so. We need to 
be extremely careful about how much we load on 

to the office of Lord President. As I pointed out in 
my response to the consultation paper, England 
does not provide a good parallel because the 
divisions of the High Court and of the Court of 
Appeal have their own presidents, whereas, as we 
are a small jurisdiction, the Lord President is 
essentially the leading judge as well as the 
administrator. It is important that, having decided 
that it should be so, the Parliament and the 
Government should trust the Lord President to do 
the job to which he has been appointed. Excessive 
pressures in the name of accountability might 
make it extremely difficult to perform that job well 
in our Scottish context.

Nigel Don: Let us return to temporary judges, 
on which subject we have heard evidence from 
several folk. If I recall aright, you said in your 
original submission that all judicial appointments 
should at least be consistent—to which general 
principle I am sure that we all want to adhere.

It occurs to me, however, that there might be a 
case for having two different classes of temporary 
judge: one would be for people such as you, who 
have been judges previously and who might be 
asked to come back temporarily; and the other 
would be for people appointed from the ranks of 
lawyers and who have not previously sat on the 
bench. Although I take your point about 
consistency, perhaps we do not need to be too 
consistent—someone who has already held a 
judicial appointment could be reinstated or moved 
around, whereas someone who has not previously 
sat on the bench should be appointed through the 
Judicial Appointments Board. I get the impression 
that you follow my logic. Does my suggestion 
make sense to you?

Sir David Edward: I will mention my own case. 
If the law had stood as it was when I returned from 
Luxembourg, I could not have been appointed as 
a temporary judge. I would have had to apply to be 
a temporary judge and go through the whole 
assessment process, and nothing in the bill 
enables the appointment of a temporary judge 
other than by that method. Had I been placed in 
that position, I am not sure that I would have 
wanted to go through the application and interview 
process.

As a result of one of the peculiarities of my 
position in Luxembourg, I am not a person who, in 
statutory terms, has held high judicial office. For 
reasons that I have never understood fully, the 
position of judge in the European courts does not 
constitute high judicial office for United Kingdom 
statutory purposes. If one thinks that it is desirable 
that people in my position should be able to come 
back and offer such assistance as they can, it is 
obviously desirable that it should not be imperative 
for temporary judges to go through the 
appointments procedure.
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I am concerned about calling such judges 
temporary and subjecting them to a procedure that 
is designed for the appointment of permanent 
judges. I am not sure of the current position in 
England, but it has been common there for 
members of the bar to sit as recorders and act as 
deputy High Court judges. Given the temporary 
nature of such judicial appointments, I am not sure 
that it is desirable for them to be converted into a 
form of permanent appointment. It would become 
difficult if the temporary judge were to apply for a 
permanent post. If she or he passed successfully 
through the scrutiny process for a temporary 
appointment, on what ground would one refuse 
them a permanent appointment? One might do so 
might precisely because the temporary position is 
a probationary position.

A variety of considerations lead me to agree 
that, for appointment purposes, it is not entirely 
satisfactory to treat a temporary judicial post in 
exactly the same way as a permanent judicial 
post.

Margaret Smith: I have an observation to make. 
I agree that, as you have said several times, what 
members of the public are interested in is how the 
person who has been appointed as a sheriff or a 
judge goes about discharging their duties. 
Whether that sheriff or judge has been appointed 
on a temporary basis, a part-time basis or a 
permanent, full-time basis probably does not 
matter to the people who appear in front of them. 
Do those people not have a right to expect that, 
regardless of who is on the bench, they will have 
gone through the same process to get there?

Sir David Edward: That argument can be 
made, but it deals with a different situation from 
the one that Mr Don mentioned. His point was 
about whether a person who had already been a 
judge in another context should be subjected to 
the same appointment process. You may be right, 
but that is an argument for not having temporary 
judges.

Margaret Smith: Indeed.

The Convener: We started our questioning with 
judicial independence, so let us end it on the same 
subject. 

I want to tease out the point that you make in 
paragraph 7 of the paper that you have submitted 
today, in which you express a reservation about 
section 1(2)(a). You suggest that some people 
might consider that provision to mean that the 
special access that politicians such as ministers 
have to the judiciary, as a result of the nature of 
their job, is “the only way” in which they could seek 
to influence judicial decisions. You propose a 
helpful amendment, which would involve inserting 
the phrase “in particular” at the start of section 
1(2)(a). That would highlight the fact that there are 

different ways of skinning of a cat—ministers 
might seek to influence judicial decisions through 
press statements, for example. Will you expand on 
your suggestion?

Sir David Edward: I do not know that I can. 
There is a slight problem with the phraseology of 
section 1(2), because it includes the Lord 
Advocate. Plainly, if the Lord Advocate appears as 
counsel before the judges, it is perfectly legitimate 
for him or her to seek to persuade the judges to do 
something.

However, there are many ways in which the First 
Minister and the Scottish ministers might seek to 
influence particular judicial decisions other than 
through the use of special access to the judiciary. 
The inclusion in section 1(2)(a) of the words “in 
particular” would make it clear that they are not to 
do so, but it would not create a problem in relation 
to the Lord Advocate because, in that case, one 
would be saying that the Lord Advocate must not 
seek to exert such influence because of his or her 
special access to judges. It would be helpful to 
clarify that point.

The Convener: We will give that suggestion 
active consideration.

Thank you very much for coming. You have 
given us a lot of food for thought, some of which 
we will now pursue with the Cabinet Secretary for 
Justice, who is the next witness.

I suspend the meeting briefly to allow for a 
change of witnesses.

10:58

Meeting suspended.

11:00

On resuming—

The Convener: I welcome the Cabinet 
Secretary for Justice, Kenny MacAskill; Moira 
Wilson, the Judiciary and Courts (Scotland) Bill 
team leader; Alastair Sim, the director of policy in 
the Scottish Court Service; and Alison Fraser and 
Catherine Scott, solicitors in the constitutional and 
civil law division of the Scottish Government.

Cabinet secretary, as you will be aware, we 
have taken a considerable amount of evidence on 
the bill, some of which has been exceptionally 
interesting and has raised a number of questions 
that we would now like to pursue with you. Nigel 
Don will begin the questioning on the subject of 
judicial independence.

Nigel Don: To what extent does section 1 of the 
bill simply replicate the provisions of the 
Constitutional Reform Act 2005? What does 
providing a statutory guarantee of judicial 
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independence achieve, beyond being merely 
symbolic?

The Cabinet Secretary for Justice (Kenny 
MacAskill): We believe that it is more than simply 
symbolic. However, at the outset, I would like to 
state that symbolism has a place in the courts and 
should not be underestimated. After all, we often 
bring people before the courts to show them the 
full majesty and weight of the law. Having said 
that, I should say that the proposal is not merely a 
symbolic gesture. We are committed to a strong, 
independent judiciary. It is important that 
Scotland’s citizens and all who do business here 
should be aware of that. We believe that the bill is 
of constitutional significance and that enshrining in 
it the principle of judicial independence will help to 
ensure judicial independence. The bill adds value 
to the currently accepted common-law position by 
reiterating it. 

Nigel Don: As discussions have gone on, we 
have become increasingly aware of the fact that 
there is a common-law position. Could you clarify 
whether the bill adds to the common-law position 
or just picks out parts of the common-law position, 
albeit for good—if, perhaps, symbolic—reasons?

Kenny MacAskill: To some extent, we are 
taking a belt-and-braces approach. We accept the 
common-law position, but there is good reason to 
enshrine that position. It is accepted by the body 
politic in the parliamentary chamber that the 
separation of powers between the legislature, the 
executive and the judiciary is correct and that their 
respective roles are to be cherished. One of the 
ways of doing that is to enshrine the position, 
which is what the bill does. 

Does the common-law position provide some 
safeguard at the moment? Yes, it does. Does the 
bill go beyond that position? We believe that it 
does. Is the symbolism important? Yes, it is, but 
we believe that the text that will be committed to is 
also important. 

Nigel Don: Several detailed points have 
emerged in our evidence, and I would like to go 
through them.

The duty to uphold the independence of the 
judiciary is laid on the First Minister, the Lord 
Advocate and ministers, but not specifically on 
Parliament. The point has been made that, 
although Parliament cannot bind itself, we could, 
perhaps, impose that duty—even if it were only 
symbolic—on members of Parliament. Do you 
think that that extension might be valuable? We 
could argue that MSPs, as “other persons with 
responsibility”, are already covered under section 
1(1)(d). 

Kenny MacAskill: We are genuinely open-
minded on that matter. Our position is that, to 
some extent, there is a difficulty about whether 

Parliament can bind itself in a way that is separate 
from the way in which it is bound by others. We 
are happy to consider arguments and views 
around the issue. However, it was felt to be 
necessary to ensure that the executive did not 
seek to interfere with the judiciary. 

At the moment, we believe that the proposal in 
the bill is satisfactory, but if it is thought that the 
legislature should be provided with an additional 
duty, we would be happy to consider that.

Nigel Don: Sir David Edward spoke to us about 
section 1(2)(a) of the bill, which states:

“the First Minister, the Lord Advocate and the Scottish 
Ministers … must not seek to influence particular judicial 
decisions through any special access to the judiciary”.

It is thought that that provision is narrowly drawn 
and that it might be better to specify that those 
people “in particular” are not to seek to influence 
such decisions, so as not to lose the generality.

Kenny MacAskill: We would be happy to reflect 
on that. I see where Sir David Edward is coming 
from. Such issues take us back to what the Lord 
President said about trust. We must ensure that 
Governments—of whatever political hue—and law 
officers do not seek to interfere. Even in a small 
jurisdiction such as Scotland, meetings, 
discussions and interfaces must take place. To 
some extent, it is a matter of trust and respect. We 
take the view that things can be construed liberally 
enough to ensure that there are no difficulties 
when there are sensible interfaces and 
discussions, and that the clear view that no 
attempt should be made to lean on people or 
influence them inappropriately will not be 
undermined. However, the Government would be 
happy to consider a textual amendment to the bill 
if it was thought that that was needed.

Nigel Don: I do not think that it would need to 
be reflected in statute, but do you envisage the 
ministerial code being modified to reflect the 
provision?

Kenny MacAskill: We have not considered that, 
but we would do so if it was thought necessary. 
The matter would have to be reflected on, 
probably more by those who deal with the 
ministerial code than by the justice department. 
The ministerial code may need to be amended. 
We are happy to consider the matter and pass it to 
those who constantly seek to review and update 
the code.

The Convener: We proceed to the role of the 
head of the Scottish judiciary.

John Wilson (Central Scotland) (SNP): Good 
morning, cabinet secretary. How do you respond 
to the concern that giving the Lord President 
formal status as chair of the Scottish Court Service 
will detract from his judicial function?
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Kenny MacAskill: I do not think that it will. It is 
a matter of common sense. It is important that the 
office of Lord President is not overburdened—we 
take that as read. Obviously, the Lord President 
can delegate some of his responsibilities, and he 
will have an enhanced private office to support 
him. He will also be able to call on support from 
the chief executive and staff of the Scottish Court 
Service.

It is a matter of getting the appropriate balance. 
It is down to the Lord President making 
commonsense judgments. Our judges are 
appointed on the basis that they are capable of 
making such judgments, and we do not envisage 
any difficulties. Resources and staffing will be 
made available to the Lord President, and it is 
appropriate that he should be in such a position. 
As he said, it is a matter of trusting him to do his 
job. He is perfectly capable of doing that job, as 
his successors will be, whoever they are.

John Wilson: What consideration has been 
given to the bill’s impact on the role of sheriffs 
principal?

Kenny MacAskill: The bill’s impact on sheriffs 
principal has been considered, and they will have 
an appropriate position. The Lord President will 
have the opportunity to intercede at various 
junctures, but it seems to us that sheriffs principal 
will operate as they currently do in relation to the 
sheriff courts and justice of the peace courts in 
their sheriffdom. However, their role will be subject 
to directions from the Lord President, who will 
have the power to step in if major difficulties arise 
in a sheriffdom. Such powers are currently in the 
hands of Scottish ministers, which does not seem 
appropriate to us. It appears to us that the Lord 
President should ultimately have that pivotal role.

Again, it comes down to trust and respect, not 
simply between politicians and the judiciary but 
between the Lord President and the sheriffs 
principal. We are striking the appropriate balance 
by putting the powers in the Lord President’s 
hands, rather than Government ministers’ hands. 
That will allow him to work out the nature of his 
relationship with the Scottish Court Service and 
sheriffs principals. Both are important and both are 
best dealt with by the judiciary. We are striking an 
appropriate balance, which allows sheriffs 
principal to get on with the job that they do well. 
Equally, significant difficulties are better dealt with 
by the Lord President than by Government 
ministers.

Stuart McMillan (West of Scotland) (SNP): 
The committee has received representations that 
the Scottish Land Court should be added to the list 
of courts that are included in the definition of 
Scottish courts. Why is it not included, and would 
the Scottish Government consider including it?

Kenny MacAskill: The Scottish Land Court is 
not included in the definition because it is 
administered by the Scottish Government rather 
than by the Scottish Court Service.

The Convener: Is there not an inconsistency in 
that? Given the nature of the Scottish Land Court’s 
functions, it might well be argued that it carries the 
same status as other courts.

Kenny MacAskill: That is a valid point. We are 
going to lay regulations to resolve that anomaly. At 
present, the Scottish Land Court is not included in 
the definition, because it is not within the Scottish 
Court Service’s domain, but there are plans to 
ensure that it is brought into that domain. Once 
that happens, logic dictates that it should be 
included in the definition.

The Convener: We will perhaps consider that at 
a later stage.

Cathie Craigie: I am sure that the committee 
will want to look at the issue in detail when we are 
considering our response to the bill. Will the 
minister give us more information about the 
situation and respond to the points that have been 
made about it in the written submissions that we 
have received?

Kenny MacAskill: I am certainly happy to write 
to you about the timetable for the regulations, 
which might well be relevant to what should or 
should not be in the bill. We are happy to deal with 
that. The bill contains a regulation-making power, 
which could be used to include the Scottish Land 
Court in the definition. Therefore, even if the 
matter is not dealt with formally in the bill, that 
power will exist. We can provide you with up-to-
date information on where we are in seeking to 
address the anomalous situation that seems to 
exist and on the proposed timescale for laying 
regulations to deal with it.

The Convener: That would be helpful.

You will have heard some of the evidence that 
we have taken on the Judicial Appointments Board 
for Scotland. There is a view that allowing Scottish 
ministers to appoint board members is contrary to 
the principle of judicial independence. The Law 
Society of Scotland and the Faculty of Advocates 
consider that they should have the responsibility 
for appointing the legal members of the JAB. The 
committee has also heard evidence that it would 
be desirable to have another sheriff on the board
when considering shrieval appointments, and 
another judge on the board when considering 
appointments to the senate of the College of 
Justice. Are you satisfied that the proposed 
composition of the board is right and that allowing 
Scottish ministers to appoint the majority of 
members is consistent with the principle of judicial 
independence, which I know that you support 
firmly?
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Kenny MacAskill: We do not appoint a majority. 
Clearly, a balance is set and a lay member 
ultimately presides. This matter has been looked 
at long and hard by the previous Administration 
and by us. We have looked at situations in a 
variety of jurisdictions and there does not seem to 
be any one particular model. We were persuaded 
that the current Judicial Appointments Board is 
working well and it appears to us that there are no 
real difficulties. Our starting point was: if it ain’t 
broke, why fix it? Therefore, we have not sought to 
vary the current situation.

It seems to us that there should be lay 
involvement. Shrieval and judicial appointments 
will have the benefit of both lay perusal and 
experienced perusal. The Judicial Appointments 
Board works well at present and the balance 
appears to be right. On that basis, we are happy to 
continue with that balance. If we were to ensure a 
judicial or shrieval majority, the danger is that it 
could be perceived that we had almost a self-
fulfilling ordinance.

11:15

The Convener: We have considered the 
situations in other jurisdictions, not all of which 
have lay involvement. If I detect the committee’s 
mood correctly, it is in favour of retaining lay 
involvement in the board. However, the interesting 
point about the situation elsewhere is the 
percentage of lay members. As far as I can 
ascertain, Scotland is the only place where the lay 
members are de facto in the majority, because 
there is a lay chairman. Do you have any 
comment on that?

Kenny MacAskill: My comment is that the 
Judicial Appointments Board has served us well. 
The board’s view is that it wishes to continue as it 
is at present—we are persuaded by that. We must 
take into account the fact that the judiciary serves 
our communities and that judges do not live in a 
vacuum. It is important that we have an overall 
balance. An inbuilt majority would not be in the 
interests of presentation.

The Convener: If you and I and Mr Butler were 
on an interview panel for a consultant orthopaedic 
surgeon position, would you be comfortable that 
you had the ability to make a choice?

Kenny MacAskill: We must consider the 
balance in the board. The lay members’ role is not 
to advocate or to argue about people’s individual 
abilities in legal matters, but to take into account a 
variety of other factors. We do that in an array of 
other situations. Politicians are not simply judge 
and jury—certainly not in this jurisdiction and 
Parliament. That is the appropriate situation. 
Furthermore, the chairing member of the JAB 
does not have a casting vote, so there is a 

balance. The lay members bring something to the 
board. Our judiciary and our judicial system are 
not meant to exist in isolation. They exist to 
represent our communities, so it is appropriate 
that our communities should have a say.

If, in another life, the convener and I sat on a 
tribunal, I would not expect, in dealing with an 
expert legal adviser or a consultant surgeon, to 
comment on their individual abilities as lawyer or 
surgeon. However, lay people bring other skills to 
the table. That has been the case in the Judicial 
Appointments Board to date. I believe that the 
situation enhances the judiciary—it does not 
detract from it. Evidence on skills and other 
matters is provided in a variety of ways. Some 
board members have the relevant backgrounds 
and can comment on such issues but, equally, the 
board must consider Scotland as a society and 
how our judicial system fits with our communities. 
The balance that we have is fair and appropriate.

The Convener: The funding for the Judicial 
Appointments Board comes from the Scottish 
Government. I accept that it is difficult to envisage 
how we can get round the problem, but that is a bit 
of an impediment to total independence. The 
perception could be that the board has to do what 
the Government tells it, because the Government 
provides the money.

Kenny MacAskill: That is a valid point. There is 
no way to square that circle without giving the 
board a blank cheque. However, we have a similar 
situation with the Crown Office and Procurator 
Fiscal Service. The Lord Advocate negotiates with 
the Cabinet Secretary for Finance and Sustainable 
Growth to ensure that the service is funded 
appropriately. At the end of the day, we cannot 
have a mechanism other than negotiation between 
that body and the Government. Obviously, if 
rancour developed, as in any situation, there 
would be a breakdown in trust and we would veer 
towards difficulties for the body politic. We cannot 
get away from the point that judicial independence 
must be paramount but, equally, we must take 
cognisance of the public purse. Irrespective of who 
is in government or who the Lord President may 
be, we must start from a position of trust and 
respect. If we do that, we will manage to deliver, 
as we have done in relation to the Lord Advocate 
and the Crown Office.

The Convener: On a final minor point, schedule 
1 provides that the Scottish ministers may remove 
a lay member of the Judicial Appointments Board 
for Scotland from office if the member

“has been convicted of any offence.”

Would it be appropriate for a minor road traffic 
offence such as speeding to result in a board 
member’s removal? I suspect that you think that 
that would not be appropriate. Have you 
considered amending the provision?
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Kenny MacAskill: I understand that removal 
would not be obligatory and could simply be 
considered, but I am happy to reflect on that. A 
minor road traffic infraction might not justify 
removal, although there might be circumstances in 
which it would do so. I understand that there would 
be flexibility to consider the issue, but we can 
come back to the committee on that.

The Convener: Perhaps you will reconsider the 
provision.

Bill Butler: The committee has heard that the 
point of entry to the judiciary is too late in the 
career cycle for us effectively to encourage 
diversity in the legal profession. How will the 
Government encourage a more diverse range of 
people to acquire the skills that judges need? How 
will section 14 help in that regard?

Kenny MacAskill: I speak not just as Cabinet 
Secretary for Justice, but with 20 years’ 
experience as a practising solicitor in Scotland 
when I say that there has been a significant shift in 
the diversity of the shrieval and judicial bench, 
which has enhanced the office and benefited 
Scottish society. We should acknowledge that 
appropriate changes have been made.

I heard Sir David Edward’s evidence. It is 
inappropriate for us to give direction, but we can 
give guidance on a variety of matters that might be 
the subject of legislation in due course, for 
example to do with employment. Guidance seems 
to be appropriate in that context.

It seems that the shrieval and judicial bench is 
on a journey, as is Scottish politics, in relation to 
increasing diversity and representation of women 
and ethnic minorities. To some extent, we should 
let the judiciary get on with the job, but we reserve 
the right to give guidance, for example on 
forthcoming employment matters. We would not 
seek to direct the judiciary on other matters, such 
as sentencing policy.

Bill Butler: Do you agree with Sir David Edward 
that section 14(1) would condition the way in 
which people behave and will therefore be useful 
as long as it is not taken too far? I think that is 
what he said.

Kenny MacAskill: Sir David Edward was quite 
correct. As I said, it is about trust and respect. If 
trust and respect break down we face an impasse, 
but if the legislature and—more important in this 
context—the Executive act with trust and respect, 
we should not have problems. The diversity of the 
shrieval and judicial bench has changed drastically 
and appropriately. We should welcome the 
judiciary’s journey in that regard and allow it to 
continue. We can take the opportunity to provide 
guidance as and when the legislature in Scotland 
wants to introduce changes in employment 
matters that would affect the people who preside 

over our courts, as much as they would affect 
people who work elsewhere.

Bill Butler: The bill makes no provision for what 
should happen when Scottish ministers are not 
minded to accept a recommendation from the 
Judicial Appointments Board for Scotland. What is 
the Government’s view of the suggestion that the 
Government should publicly declare its reason for 
not accepting a recommendation?

Kenny MacAskill: As I recall, ministers have to 
give a reason to the JAB. There might be good 
reasons why the individual concerned should not 
be subject to a public spat—constitutional or 
otherwise. We must remember that three parties 
would be involved and there might be good reason 
not to put into the public domain information about 
an individual. The proposed approach strikes an 
appropriate balance.

Recommendations have to come from the JAB, 
and ministers, if they have good reason, are 
entitled to remit them back. The JAB has the right 
to reconsider. Once we hit such an impasse, there 
is probably very little that can be done in 
legislation. Trust and respect will have been 
damaged, and there will be a significant problem 
that will probably have to be dealt with in another 
way. The appropriate balance already exists. I 
would be concerned that public declarations might 
impact negatively on an individual who may have 
no reason to be dragged through a spat between 
the Executive and the judiciary.

Bill Butler: You say that little can be done in 
legislation, but what process do you envisage 
would help to avoid the development—or would, at 
least, end—such a stand-off, so that the matter did 
not go back and forward between ministers and 
the Judicial Appointments Board?

Kenny MacAskill: It is hard to think of such 
circumstances. Usually, such matters eventually 
come down to personalities. It comes back to the 
issue of trust and respect. There would have to be 
some discussion about what had brought about 
the impasse. I would hope that a minister would 
not interfere without good reason and that those 
who recommend appointments would not seek to 
foist an appointment on a Government and 
ministers unless the person recommended was 
appropriate and qualified for the job. This is one of 
the junctures at which we would have to sit down 
and work it out. Seeking to legislate for such 
matters could make the situation worse. 

Bill Butler: Would the best way forward be to 
employ that most uncommon sense, common 
sense?

Kenny MacAskill: It is about common sense, 
trust and respect. People should realise that 
everybody is trying to do the right thing, whether 
they are coming at it from the point of view of 
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politicians, those who make appointments to the 
bench or those who sign off the appointments. It 
comes down to trust and respect. If that breaks 
down, there is a significant problem that has to be 
tackled, and people have to get their heads 
together and discuss it while respecting one 
another’s constitutional independence and 
respective roles. It is difficult to legislate for a 
solution to such an impasse because it is a 
significant impasse for the entire nation, which 
would have to be worked out. We hope and 
assume that such situations would not arise but, if 
they do, they are usually symbolic of a problem 
with deeper roots than simply that somebody likes 
candidate X and another person does not 
candidate X. It would signify that trust and respect 
had broken down. Apart from the fact that 
common sense would have to prevail, I do not 
think that it would be possible to introduce any 
arbitration. Common sense would have to prevail. 
The interests of the nation would see pressure 
brought to bear upon both parties to get their 
heads together and get the problem sorted. 

The Convener: Before we leave the Judicial 
Appointments Board, I want to consider an area in 
which a difficulty could arise. I am sure that it 
would not, but we must legislate for what might 
appear to be fairly remote possibilities. As you are 
aware, the appointment of judges results in a 
series of interviews being carried out and the 
candidates being graded in a particular order. The 
process is time limited and, during the course of 
the interviewing panel’s deliberations, there may 
be insufficient vacancies to incorporate all the 
applicants, which would mean starting all over 
again and re-interviewing people. The candidates 
are not told the order in which they are ranked. 
Would not it be more open if they were? There 
might otherwise be a feeling that once the panel’s 
report had been received by Scottish ministers, 
the ranking was adjusted according to the 
currency of the board’s deliberations.

11:30

Kenny MacAskill: To some extent, such 
matters are best dealt with by the Judicial 
Appointments Board. There is merit in its reasons 
for ranking. Situations arise in which there are 
insufficient vacancies. It is not a matter of having 
people on a waiting list for ever and ever. Besides 
that, people’s circumstances can change. New 
people can arrive on the scene who are better 
qualified—it should not simply be Buggins’s turn.

I am not convinced that candidates should be 
advised of their ranking. That might be best dealt 
with in the privacy of the Judicial Appointments 
Board, as it is a question of how the board 
operates. We do not seek to be dogmatic about 
that. If the JAB is satisfied with how it operates—it 

certainly seems to operate well—I am happy to 
leave the matter with it. If the board was 
persuaded that advising a candidate whether they 
were number 7 or number 2, for example, had 
merit, I would be happy to accept that. However, 
the present balance is appropriate. We do not 
have unseemly spats in which people say, “It 
should have been me.” Some issues are best 
dealt with confidentially.

Cathie Craigie: Is the First Minister’s role in 
relation to the appointment of Court of Session 
judges—and in particular the Lord President and 
the Lord Justice Clerk—compatible with judicial 
independence?

Kenny MacAskill: Yes. The system that will be 
created is appropriate. The First Minister must be 
involved, but we must ensure that he has the 
appropriate advice—that has been touched on—
from specialists who know about the candidates’ 
qualifications and expertise, and lay people should 
have input. The balance is correct.

Cathie Craigie: Are you satisfied that the 
appointments system will not favour, or appear to 
favour, the compliant candidate and will not deter 
highly qualified candidates who are of independent 
mind?

Kenny MacAskill: I do not think that that will 
happen. It is important for the First Minister to 
have a role and the checks and balances are 
correct. The Lord President and the Lord Justice 
Clerk are two major offices of state, so it would be 
absurd for the First Minister not to have some 
involvement in their appointments. However, we 
must ensure that the appointments are not 
political. The proposed methods strike the 
appropriate balance.

Cathie Craigie: As is right, you hold the Lord 
President’s views in high regard. He expressed 
reservations to the committee about placing the 
appointment of temporary judges in the Judicial 
Appointments Board’s remit, because that could 
hinder the Lord President’s ability to respond 
swiftly to circumstances. How do you respond to 
that concern?

Kenny MacAskill: If temporary judges did not 
fall within the proposed appointments system, that 
would be anomalous. If the concern is about the 
timescale, the time could be truncated—an 
accelerated procedure must be possible. Ensuring 
that the systems incur no undue delay is a matter 
for those who deal with appointments. However, if 
a temporary judge did not require to go through 
the same mechanisms as a permanent judge, that 
would be anomalous.

Cathie Craigie: Is the Government continuing to 
discuss that issue? Are any changes likely?

Kenny MacAskill: We are happy to have 
discussions, but the bill will establish the principle. 
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If temporary judges were appointed under a 
different system from permanent judges, that 
would be anomalous. The systems are better dealt 
with by the Judicial Appointments Board than by 
us. Accelerating the process, if need be, is not 
beyond the board’s wisdom.

Paul Martin: Why did you stress the importance 
of the role of the First Minister of the day in the 
appointment of the Lord President and the Lord 
Justice Clerk? If the First Minister was not involved 
in their appointment, how would that affect how we 
would deliver justice in Scotland?

Kenny MacAskill: I stand by what I said. The 
Lord President and the Lord Justice Clerk are two 
of the highest offices of state in Scotland and not 
simply the two highest legal offices. Given that, it 
appears appropriate to me that the First Minister 
be involved in the appointments.

Paul Martin: Do you accept that, if the First 
Minister was not involved in that appointment 
process, that would not affect how justice would 
be delivered? If the Lord President was appointed 
independently of the First Minister, that would not 
undermine the role of the state.

Kenny MacAskill: The arrangements are set 
out in section 95 of the Scotland Act 1998, which 
provides that it is for the Prime Minister to 
recommend to the Queen the appointment of 
persons as Lord President and Lord Justice Clerk. 
However, the Prime Minister cannot recommend 
any person who has not been nominated by the 
First Minister. It seems to me, therefore, that the 
1998 act takes a belt-and-braces approach.

Paul Martin: I appreciate that. I am just 
interrogating why you regard it as being crucial 
that we go forward in the direction that you 
suggest. Would an independent appointment 
process that did not involve the First Minister 
affect the mechanism for delivering justice?

Kenny MacAskill: No—but we seek to ensure 
an appropriate balance. What we propose in the 
bill will provide such a balance. Given the 
importance of the offices of the Lord President and 
the Lord Justice Clerk, and given the significance 
of the office of the First Minister, the latter should 
be involved in those judicial appointments. I do not 
regard that as being irreconcilable with or in 
conflict with the concept of balance. It appears to 
me that the proposed methods will provide an 
appropriate balance whereby any suggestion of 
partiality by a First Minister would be dealt with by 
checks and balances. It would be absurd to 
suggest that the First Minister should not have an 
input.

Paul Martin: Can I move on, minister, to the 
issue—

The Convener: Before you do that, I ask Nigel 
Don to follow up on a point that he has.

Nigel Don: I want to return to the appointment 
of temporary judges. There appear to be two 
classes of potential candidates. One is those who 
come up from the ranks of lawyers, and the 
second is those who have already sat on the 
bench somewhere and who are retired sheriffs, 
retired High Court judges or retired European 
Court judges. It seems to be logical to suggest that 
the appointment of those who return to the bench 
as temporary judges might not need to go through 
the Judicial Appointments Board because they 
already have a bench licence, to coin a phrase. Do 
you envisage giving the Lord President scope for 
re-appointing people without having to go through 
the JAB?

Kenny MacAskill: That scope is already in the 
bill. Signing off such appointments would be a 
matter for the Judicial Appointments Board, but 
the bill includes provision for a truncated version of 
appointment, if I can put it that way. What we are 
looking at is how the Judicial Appointments Board 
should be involved—it is correct for it to be so 
involved. However, I believe that the bill covers 
such aspects.

The Convener: We turn to the question of 
judicial conduct and complaints.

Paul Martin: What are your views of the current 
arrangements for dealing with judicial conduct in 
the courts?

Kenny MacAskill: First, we must put on record 
that we are well served by our judiciary and that 
there are few complaints. However, justice needs 
not only to be done but to be seen to be done, so 
it seems to me to be appropriate to have a 
structure that provides a balance that allows 
complaints to be dealt with but which also seeks to 
protect the judiciary from vexatious complainers.

Paul Martin: Lord McCluskey gave evidence 
that suggested that he could not envisage a 
situation in which anyone would have the 
capability or the qualifications to judge judges 
independently. I wonder how you will bring forward 
a plan that will meet Lord McCluskey’s concerns.

Kenny MacAskill: I do not quite follow the 
question. It seems to me that there must be the 
opportunity for some element of review—that is 
why we have a complaints system. As we have 
said, the number of complaints that are made is 
not substantial. The bill provides for a structured 
process for dealing with complaints while not 
creating unnecessary bureaucracy. In a 
constitutional arrangement that respects the 
principle of judicial independence, managing the 
conduct of judges is a function that can be 
undertaken only by the judiciary. The bill sets out a 
framework of powers, but leaves it to the Lord 
President to determine the rules that will be 
published.
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However, the fact that the bill provides for the 
appointment of a judicial complaints reviewer 
seems to offer the general public some 
satisfaction that such matters will be dealt with. 
That proposal is beneficial and will protect us 
against the accusation that the system is simply 
about judges reviewing themselves to protect 
themselves.

Paul Martin: I want to take up your point about 
public confidence. In respect of the policy 
objectives I agree that the process that will be 
followed will be made public, but the outcome of 
any complaints will not be made public. How do 
you respond to that?

Kenny MacAskill: There is good reason for not 
making public the outcome of complaints. A 
vexatious complaint can cast a slur on a judge or a 
sheriff. Such matters must be investigated, 
however, and the proposed system, which 
involves a structure that gives the Lord President 
the appropriate powers, is appropriate. The last 
thing that we want to do is to provide an 
opportunity for holders of judicial office to be 
maligned and disparaged, and for complaints 
about them to be made public, without providing 
them with any protection. We need to strike a 
balance between protecting judges from malicious 
complaints and ensuring that the public is 
protected from people who, for whatever reason, 
fail to deliver on their judicial duties.

Paul Martin: I understand that, but when 
misconduct has been proven, should the evidence 
of that misconduct not be published—as is the 
case under the current regime for MSPs—to 
ensure public confidence?

Kenny MacAskill: I am not necessarily 
persuaded. There might be good reason for not 
publishing evidence of misconduct. Third parties 
might be involved. Such evidence might relate to 
the conduct of a case, with the result that litigants 
could suffer unduly. There could be impact on 
appeals. There could be a variety of 
consequences for people other than the judicial 
office holder who was under investigation. 
Litigants in a case that came before the judge 
could be affected. There is good reason why 
details of complaints are not published.

I believe that the appointment of a judicial 
complaints reviewer is the appropriate way of 
ensuring public protection. Superficially, it might 
appear that we should just publish evidence of 
misconduct, as is the case with MSPs, but there is 
good reason not to do so in cases of complaints 
against judges. There could be an impact on civil 
or criminal appeals and other people could be 
dragged in. The issue can be reviewed, but I am 
not yet persuaded that it would be appropriate to 
publish evidence of judicial misconduct.

Paul Martin: I understand that you considered 
the possibility of the Scottish Public Services 
Ombudsman’s involvement in the process. Why 
was that discounted?

Kenny MacAskill: Given that the SPSO already 
has a wide remit and that the nature of the 
proposed position of judicial complaints reviewer is 
distinct and almost unique, it was felt that it would 
be better for such matters to be dealt with 
separately. I have no doubt that, in time to come, 
my colleague the Cabinet Secretary for Finance 
and Sustainable Growth might have views on 
where the reviewer’s office should be located and 
whether there should be any sharing of back-office 
functions. There is a significant difference between 
the role of the proposed judicial complaints 
reviewer and that of the SPSO, so the two offices 
should be kept separate.

Paul Martin: My understanding is that the 
judicial complaints reviewer will not be involved in 
considering the rights and wrongs of particular 
complaints but will investigate only whether the 
proper procedures were followed. I understand 
that that is exactly the function that the SPSO 
carries out at the moment. Why is there a 
requirement for specialist knowledge, if only the 
following of procedures is to be interrogated?

11:45
Kenny MacAskill: That is not the case. We 

must go back further than that. We approach the 
issue from the position that, in Scotland, the 
judiciary has a specific role. That is what we are 
seeking to enshrine in the bill. We are not simply 
looking at faulty service by a council or health 
board, which can be dealt with in other ways and 
in relation to which there is some element of 
democratic accountability. What we are dealing 
with is significantly different. The bill will enshrine 
the independence of the judiciary in statute, which 
is why it is inappropriate that complaints should be 
reviewed by extending the already wide remit of 
the ombudsman. It is important that the judiciary 
be independent of any complaints that are 
reviewed, few as they may be and however 
important they are. The judiciary should stand 
alone, because it inhabits an entirely different 
spectrum from that which involves complaints 
about the council or the health board. 

Paul Martin: I appreciate the unique elements 
that attach to the judiciary. However, if we are 
willing to take forward a complaints process, is 
there not an argument that it should stand alone, 
separate from the judicial process, if it is to be 
completely independent? Further, if that is the 
case, surely the ombudsman would provide that 
opportunity. I am not making a case either way; I 
am just interrogating the point. 
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Kenny MacAskill: Your argument seems to be 
that a complaints process should not stand alone, 
but should be within the remit of the ombudsman. 
However, we have a separate standards 
commissioner for MSPs because of our distinctive 
position. The issue comes back to the starting 
point, which is that we are enshrining the 
independence of the judiciary. Therefore, the 
ombudsman route should not be used. There 
should be a distinct route.

Paul Martin: I am not arguing anything; I am 
only asking a question.

Bill Butler: In paragraph 23 of his written 
submission, Sir David Edward said:

“I don’t fundamentally disagree with the arrangements 
proposed in the Bill for judicial appointments, complaints 
against judges, and discipline of judges, though I don’t see 
the need for the Judicial Complaints Reviewer.”

Does he not have a point? Many witnesses have 
said that we should trust the Lord President.

Kenny MacAskill: Of course we have to trust 
and respect the Lord President. The issue comes 
back to the fact that justice must not only be done 
but be seen to be done. If we are arguing that it 
might be inappropriate to make such matters
public, we have to be able to satisfy the public that 
there is an element of independent scrutiny that 
provides a satisfactory way of dealing with the 
issue. We need to be able to satisfy people that, 
although certain matters are not being published, 
we are seeking to ensure that the public’s 
legitimate interest is protected.

Bill Butler: Who would you see as filling the role 
of judicial complaints reviewer? Who would be 
more qualified than the Lord President?

Kenny MacAskill: To some extent, we are not 
talking about reviewing a legal matter; we are 
talking about someone of fairness, sensibility or 
whatever reviewing the procedure to ensure that 
what has been carried out has been carried out 
fairly and appropriately. It is an administrative 
rather than a judicial matter.

Bill Butler: I still find it a wee bit difficult to 
follow that argument. I do not see who would be 
more au fait with the process and procedure that 
should be followed than the Lord President. 

Kenny MacAskill: Yes, but the role of the 
reviewer is to ensure that not only is justice being 
done but that it is seen to be done. They are not 
there to do anything other than ensure that the 
public interest is protected. That is perfectly 
reasonable.

Bill Butler: Who would you see as filling such a 
post?

Kenny MacAskill: I do not think that that is a 
matter for me. We have means of making public 

appointments and it would be inappropriate for me 
to comment on that. However, there are sufficient 
checks and balances in the public appointments 
process to ensure that whoever was appointed 
would be a person of sufficient stature, education, 
intelligence and good conduct to be able to satisfy 
the public that they are able to act as a check, on 
the public’s behalf, and are capable of following 
the appropriate procedures. 

The Convener: Obviously, a number of 
complaints are made each year, but it appears 
that, rather than being about the conduct of 
judges, the vast majority of them come from 
people who are dissatisfied with the outcome of 
their case. Can you enlighten us about the number 
of complaints that are made about judicial conduct 
as opposed to unsatisfactory outcomes?

Kenny MacAskill: The information that we have 
is that approximately 180 complaints are made a 
year, but we do not have a breakdown of how 
many of those have foundation and how many are 
frivolous or vexatious. However, suffice to say, it is 
accepted that many are entirely without 
foundation.

The Convener: So we could be talking about a 
vacuum of complaints about the conduct of 
judges. The number of such complaints is 
probably very small.

Kenny MacAskill: I think that we are well 
served by the judiciary and that only a very small 
number of complaints are made about it. The 
committee can rest assured that, although there is 
a role for a judicial complaints reviewer, we do not 
foresee them working 24/7. We believe that it is 
necessary to provide reassurance to the public, 
but the job will not necessarily be full time. That is 
not expected. I hope that very few complaints will 
be made.

The Convener: Those of us around the table 
know that complaints multiply when a complaints 
procedure is set up, which is a problem. Will that 
happen?

Kenny MacAskill: No. Often, the die is cast by 
the person who is appointed to an office. If that 
person is prepared to consider frivolous and 
vexatious complaints, then it will be clear that 
there is an open door. We have trusted sensible 
people in other positions to get on with things and 
they have made it clear at the outset that they are 
not prepared to consider frivolous or vexatious 
complaints. Having triggered that message, they 
can then address legitimate complaints. That 
takes us back to trusting and respecting the Lord 
Justice Clerk and the Lord President. We must 
also trust that whoever we appoint to the office of 
judicial complaints reviewer will not only be of 
good character but will be able to separate the 
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wheat from the chaff and treat the chaff 
appropriately and with speed.

The Convener: The person should feel no 
pressing need to overjustify their existence.

Kenny MacAskill: Absolutely.

The Convener: Stuart McMillan has a follow-up 
question on the removal of sheriffs.

Stuart McMillan: The Sheriffs Association is 
concerned that section 38 of the bill will reduce the 
protection that is afforded to sheriffs and that it 
breaches previous ministerial assurances on the 
removal of sheriffs from office. How do you 
respond to that concern, cabinet secretary?

Kenny MacAskill: What has been proposed is 
perfectly reasonable. We are ensuring that such 
matters will be dealt with to some extent by the 
Lord President as opposed to by ministers. There 
is no suggestion that anyone in that office will seek 
to interfere unduly. It is a matter of balance. I do 
not see what the holders of shrieval office have to 
fear.

The Convener: Our final questions are on the 
Scottish Court Service.

Margaret Smith: Good morning, cabinet 
secretary. What contribution will senior members 
of the judiciary make to the administration of the 
SCS, given Lord McCluskey’s comment that

“Judges are not good administrators”?—[Official Report, 
Justice Committee, 18 March 2008; c 630.]

Kenny MacAskill: We are talking about a 
matter of trust and respect to some extent. I do not 
necessarily think that it is true that judges are not 
good administrators. Common sense is needed to 
run a judge’s office. The right balance must be 
struck. It is appropriate that the Lord President 
should chair the SCS board and that it should 
ultimately fall within his domain as opposed to the 
Government’s domain. As I said, we must trust the 
holders of that office to get the balance right; they 
must take responsibility where it is appropriate to 
do so and allow administrative matters to be dealt 
with by those who are well qualified to deal with 
them.

Margaret Smith: Paragraph 3(1) of schedule 3
to the bill states:

“It is for the Lord President to appoint the members of the 
SCS (other than the Lord Justice Clerk and the Chief 
Executive).”

However, paragraph 3(2) of schedule 3 states:

“The Lord President may appoint a person to be a 
member only if the person has been nominated, or 
otherwise selected for appointment, in accordance with 
such procedure as the Scottish Ministers may by 
regulations prescribe.”

What might such regulations prescribe?

Kenny MacAskill: We are talking about matters 
that are dealt with by the Office of the 
Commissioner for Public Appointments in Scotland
and others. In this country we ensure that public 
appointments are not a matter of ministerial diktat 
or fiat. That applies to the SCS as it does to every 
other body.

Margaret Smith: Do you intend to consult on 
the regulations?

Kenny MacAskill: Yes, we absolutely do.

Margaret Smith: There are a number of 
questions in people’s minds about how the new 
relationships between the SCS, its board, the 
Scottish ministers and the Parliament will work. 
The SCS board will be chaired by the Lord 
President and the majority of its members will 
come from the judiciary. However, the SCS budget 
will be agreed by the Parliament and if the SCS 
fails to do what it should do the Scottish ministers 
can take control of it. Priorities will be set out in 
discussion with the Scottish ministers, and the 
SCS will be required to have regard to guidance 
from ministers. How do you envisage that the new 
relationships will develop?

Kenny MacAskill: Your question brings me 
back to what I said about trust and respect. 
Although we have a separation of powers we must 
acknowledge that we cannot operate in silos. 
There must be an interface, which might relate to 
how money is apportioned to the SCS, or 
decisions of the legislature on employment law for 
example.

It is impossible to predict or legislate for every 
scenario that might arise. There are areas of 
interface, as I said. It is about people coming from 
a position of trust and respect, and it is about 
ensuring that fundamental matters, such as the 
independence of the judiciary, are enshrined. In 
some instances there is an overlap. Although the 
Lord President has powers, the Parliament will 
have an opportunity to consider employment law 
and guidance will have to be given. Giving such 
guidance is separate and distinct from giving clear 
direction about how matters are operated. It all
comes down to having a framework in which we 
must let matters develop.

Margaret Smith: Currently, if I wanted 
information on the SCS I could ask a 
parliamentary question, write to you or ask you a 
question during a Justice Committee meeting. 
How will the board of the SCS be accountable to 
the Parliament? The Lord President told us:

“One will be involved to a greater extent in an arm of 
government”.—[Official Report, Justice Committee, 11 
March 2008; c 569.]

In recognition of the Lord President’s additional
administrative responsibilities and his right to 
make subordinate legislation, it has been 
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suggested that he should have a degree of 
accountability to the Parliament. What are your 
views on that?

Kenny MacAskill: Your question raises several 
issues. The SCS board will be accountable in a 
variety of ways. The chief executive is the 
accountable officer and is responsible for the 
SCS’s proper and efficient use of resources—the 
chief executive is a compellable witness. The SCS 
will be required to lay a report before the 
Parliament every year and controversial decisions 
would require parliamentary approval of a 
statutory instrument. If there were serious 
concerns about apparent failure in the SCS, the 
Scottish ministers could make an order that would 
be subject to affirmative procedure, thereby 
ensuring parliamentary accountability.

As Sir David Edward said, the Lord President 
has a distinct role in the proper administration of 
the SCS. Any attempt to make him compellable 
could lead us into grey areas in relation to the 
judiciary’s independence. The right of the public 
and of legislators to hold the SCS properly to 
account is protected by the compellability of the 
service’s accountable officer. That is the practice 
in other organisations. Respect must accompany 
the office of Lord President and the trust that is 
given him. We must accept that he will take the 
opportunity to interface with and appear before the 
committee on a variety of matters. However, 
compelling him would lead us down the route of 
interfacing with the concept behind the bill—the 
independence of the judiciary.

12:00

Cathie Craigie: I have concerns about part 4, 
on the Scottish Court Service. In answer to 
Margaret Smith, you talked about trust and respect 
from people who expect the Government to have
responsibility for running our court services, which 
is an important duty of the state. The bill 
establishes the body corporate and transfers 
responsibility to it, yet the SCS must provide plans 
to the Government that can be subject to 
modification and agreement, follow guidance that 
the Scottish ministers issue and provide 
information to ministers. What benefit will be 
gained from shifting responsibility from the 
Scottish ministers to a body corporate?

Kenny MacAskill: It is much better for the SCS 
to be within the judicial rather than the executive 
prong of the trident. As I said, we do not live in 
silos and interfaces must occur, as the convener 
said, on the apportionment of funding, for 
example. However, the SCS should be dealt with 
as part of the judiciary rather than the 
Government. If Parliament decided on 
employment legislation in relation to race, gender 
or ethnicity, for example, it would be appropriate 

that we could give the SCS guidance on that. It 
would be ridiculous if we could not pass legislation 
that had an impact on such matters, but it would 
be inappropriate to impose on the SCS decisions 
about how it operated. The aim is to protect the 
judiciary’s independent role in a democracy but to 
allow for a clear interface when aspects are 
appropriately dealt with by the executive or the 
legislature. There are interfaces on some matters 
and there is clear separation on others. Such 
issues concern balance and, ultimately, trust and 
respect, but we must enshrine some 
fundamentals.

Cathie Craigie: I also have difficulty in 
understanding why the SCS’s budget will be 
transferred out of the Scottish budget, so that the 
Parliament will vote separately on it. You know as 
well as I do how little parliamentary committees 
can change the shape of a budget. The budget for 
the SCS will be presented to the Parliament and 
we will be expected to vote on and take 
responsibility for it, yet the Scottish ministers will 
have responsibility for setting court fees. What is 
the reasoning behind retaining that ministerial 
responsibility rather than devolving it to the body 
corporate?

Kenny MacAskill: On some matters relating to 
finance, we clearly cannot be expected to give a 
blank cheque. The matters come down to 
constitutional negotiations, as happens with the 
Crown Office and Procurator Fiscal Service, which 
I mentioned. It is important that we have the 
opportunity for Government involvement. For 
example, we retain at Government level certain 
matters to do with legal aid, which provides access 
to the judiciary in many ways. It would be absurd 
to suggest that legal aid should become the 
fiefdom of the judiciary.

Interaction is needed on some aspects. The bill, 
which, after all, we inherited from a past 
Administration, will preserve the fundamental 
independence of the judiciary and the good 
running of the Scottish Court Service. Other 
matters begin to veer into public policy. Court fees 
and legal aid are often matters of public policy that 
change with time, rather than matters relating to 
the fundamental independence and the separation 
of powers, which are the bedrock on which a 
democracy is built.

Cathie Craigie: If you believe that it would be 
absurd for the financing of legal aid to become the 
responsibility of the judiciary, surely it is absurd for 
the running of our independent court service to 
become the responsibility of the judiciary.

Kenny MacAskill: I do not believe so.

Cathie Craigie: Can you explain the difference 
between legal aid and the court service?
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Kenny MacAskill: We are talking about creating 
a pyramid structure, with the Lord President sitting 
at the pinnacle. The court system goes from the 
bottom up to the very top, but there is clearly ebb 
and flow. We must allow the judiciary to get on 
with training and appraisal, if it wishes to go down 
that route. It is appropriate that the judiciary should 
be in charge of such matters and should not be 
subject to interference by the legislature or the 
Executive. Equally, other matters relate to public 
policy, such as access to legal services, as I said. 
I do not see a difficulty with that. I do not know 
whether the member is suggesting that the 
judiciary should take control of legal aid fees. The 
bill provides an appropriate balance, by protecting 
the independence of the judiciary while ensuring 
that matters that relate to public policy are within 
the domain of the Parliament or legislature, or of 
the Executive or Government.

Cathie Craigie: I remind the minister that he 
introduced the issue of legal aid and said that it 
would be absurd to move the responsibility for 
decisions on its financing.

We have just discussed the powers that will be 
shifted to the SCS, but section 66 gives you a 
default power. Is it common to have default 
powers in legislation, or do you have a concern 
that the proposed legislation that is before us 
might not work to benefit the Scottish public?

Kenny MacAskill: We need a default position in 
case anything fundamentally untoward arises. The 
provision in the bill is to an extent the nuclear 
option—we trust that we would never have to 
press it, but it would be negligent of any 
Government of whatever political hue not to have 
the opportunity to interfere if something 
substantially untoward happened. It is considered 
that the power would be used in only the most 
extreme circumstances.

The Convener: Has such a power been 
incorporated in previous legislation?

Kenny MacAskill: We can get back to you on 
that, but I imagine that there are previous 
instances in which Governments have sought to 
become the operator of last resort. For example, if 
a railway line has been privatised, what happens 
when the private sector fails to deliver? The 
operator of last resort is the Government, which 
picks up the tab. Clearly, if the court service fails 
to deliver, for whatever underlying reason, the 
operator of last resort will have to be the 
Government. We cannot not have a court service. 
We do not anticipate that the power will ever need 
to be used, but we must work on the basis that if 
something fundamentally untoward happens, the 
Government would have to step in and would not 
allow the system to melt down.

Cathie Craigie: Does the Government intend to 
privatise the service? It seems as though it is 
being set off to the side in a nice package.

Kenny MacAskill: That question is absurd. We 
are enshrining the independence of the judiciary, 
not privatising it.

Cathie Craigie: I am talking about the Scottish 
Court Service.

Kenny MacAskill: We are not seeking to make 
it a corporate body or to have shares in it. There is 
no power for the Lord President to float the service 
on the stock market. Frankly, I do not understand 
the nature of the question; I do not think that it is 
capable of being answered.

Cathie Craigie: We will see.

The Convener: Indeed, we shall.

I thank the officials for attending. I ask the 
cabinet secretary to stay where he is, because he 
is involved in the next agenda item. I suspend the 
meeting while the officials change over.

12:10

Meeting suspended.
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from Sheriff J. Cusine 

GENERAL

I associate myself entirely with the observations made by the Sheriffs’ 
Association in response to the Discussion Paper. 

SECTION 1 

There is no need to enshrine in a statute that which is, and has been for over 
300 years, a constitutional principle. 

If there is to be a statutory provision, it can be repeated or amended and so 
the “guarantee” has to be seen in that context. 

The statute as present framed is inadequate, and demonstrates a 
fundamental misunderstanding of what is meant by judicial independence. 
There should not be any interference by anyone, other than a judge, in the 
exercise of a judicial function, save as is currently understood, e.g. in relation 
to retiral age and salaries. It is not enough to have a provision which prohibits 
interference with any particular decision. Logically, it follows that there could 
be interference with general decision-making, e.g. the judiciary could be 
instructed, or pressure be put on them, not to send people to jail, or not to 
send particular people to jail. As it stands, therefore, the provision is not a 
guarantee of judicial independence. 

CHAPTER 3 

I have already criticised the composition and operation of the Board in an 
article in 2007 Scots Law Times (News) 9, comments which I stand by. 

SECTION 10(1)(g) 

The Scottish Ministers should not have the power to invest the Judicial 
Appointments Board with the responsibility for appointing either the Lord 
President or the Lord Justice-Clerk. 

SECTION 14 

If appointment is on merit, this section is irrelevant. No appointment should be 
made on the basis of diversity. 

SECTION 16(6); Sch. I Para 8(3) 

Any member of the Board who discloses confidential information should be 
removed from the Board. 
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SECTIONS 28-30 

It is an insult to the Lord President to suggest that a lay person needs to be 
appointed to ensure that Scotland’s senior judge investigates complaints 
properly. It assumes that the public would not have confidence in the Lord 
President. See also comments on Sch.1 paras. 5 and 8 below. 

SCHEDULE I Paras 5, 8 

The removal of members of the Board is dealt with in para. 8(3). If any of the 
conditions set out there apply, that should bar someone from being a member 
in the first place. 

The Judicial Appointments Board and the Tribunal to consider fitness 

It is not acceptable that a practising member of the legal profession should 
decide on the appointment of a member of the judiciary, nor be involved in 
deciding on such a person’s conduct and fitness for office. Any such decision 
made by the Board or the Tribunal might be the subject of judicial review, or 
be challenged under the Human Rights Act. 

Sheriff Douglas J. Cusine 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Part-Time Sheriffs’ Association

The part time Sheriffs’ Association represents almost all of the eighty part time Sheriffs 
in Scotland.  Our membership is drawn from a diverse range of general and specialist 
solicitors, advocates (including Queen’s Counsel) and retired full time Sheriffs. 

The ability to deal with both civil and criminal business and our powers of disposal and 
sentence are in all respects equivalent to our full time colleagues. 

However, our membership is in the unique position of having experience as Sheriffs 
sitting throughout Scotland dealing with a diverse range of court practices. 

The Association wishes to make the following representations in respect of the 
Judiciary and Courts (Scotland) Bill.  These are confined to four aspects of the Bill as 
currently drafted. 

I shall deal with the representations in the order in which they appear in the Bill. 

Section 9 and Schedule 1: The Judicial Appointments Board for Scotland 

Section 9 of the Bill establishes a Judicial Appointments Board for Scotland.  Schedule 
1 of the Bill provides for Judicial and legal members. 

The proposed amendment number 1

Our proposal is that a part time Sheriff should be appointed to the Judicial 
Appointments Board.

The person appointed in this capacity should give an undertaking not to seek 
appointment as a full time Sheriff for a specified period after demitting office as a 
Board Member, in accordance with current practice by Board Members. 

The justification

The Association wishes the Bill amended in this manner so as to maintain public and 
professional confidence in the Board. 

As things currently stand, one Sheriff Principal and one Sheriff sit on the Board when 
considering candidates for appointment as a full time or part time Sheriff. 
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This is a comparatively limited base from which to assess candidates in relation to the 
requirements of the role of full or part time Sheriff. 

A Sheriff Principal is likely to have recent experience of a number of Courts within his 
Sheriffdom but that experience will be restricted to civil appeal work.  The full time 
Sheriff sitting on the Board will have broader experience but confined to his or her own 
Court.

On the other hand, a senior part time Sheriff would have substantial relevant and up to 
date experience of the Sheriff Court bench throughout Scotland.  This in turn should 
assist in more incisive questioning of candidates for appointment and broader 
assessment of their suitability for office. 

Accordingly, a part time Sheriff would add considerably to the Judicial Appointments 
Board and its deliberations in relation to the legal ability, knowledge and suitability of a 
candidate for the office of both full time and part time Sheriff. 

This is particularly so where the majority of the work of the Board relates to the 
recommendation of candidates for full time (mainly all Scotland Floating Sheriffs) or 
part time Sheriffs.  Furthermore the majority of appointments to the full time Sheriff 
Court bench are drawn from the ranks of part time Sheriffs. 

The knowledge and experience of the part time Sheriff is singularly lacking when the 
Board consider candidates.  The above proposal would represent a step forward in 
maintaining public, professional and judicial confidence in the appointments process to 
the office of part time Sheriff and full time Sheriff. 

Section 11: Recommendations of the Board 

The proposed amendment number 2

The proposal of the Association is that an additional sub-section should be added to 
section 11 along the following lines:- 

Where the Board recommend a ranked slate of individuals for appointment, the 
highest ranked recommended individual should be offered the next available vacancy 
unless (a) the recommended individual is a solicitor and the vacancy arises in the 
Sheriff Court District where that recommended individual has his principal place of 
business or (b) where the recommended individual declines appointment. 

The justification

The reason for this amendment is to maintain transparency throughout the process. 

Our Association is aware of criticism of the current procedure after the Judicial 
Appointments Board has made its recommendations. 
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Candidates for full time appointment are placed on a slate by the Judicial 
Appointments Board.  Those candidates are ranked by the Board - although the 
position of a candidate on the slate is not disclosed to the candidate. 

The Association is aware of concerns from a number of sources that certain 
candidates may not have been appointed according to the order on which they appear 
on the slate. 

Put shortly, the complaint is that candidates are chosen from the slate for reasons 
which the Board may not be aware of rather than in the order ranked. 

This has led to concerns that certain candidates are being chosen out of order from 
the list of recommended individuals. 

If that is the case, it should be known publicly.  If it is not the case, there should be no 
objection to a revisal along the lines suggested above.  This maintains transparency 
and certainty throughout the appointment process. 

Without an amendment to the Bill along these lines it is likely that concerns in relation 
to the appointment process after the Board has made its recommendations, will 
continue.  This may discourage candidates applying for appointment. 

It is accepted that if candidates were told their position on the slate, the problem would 
not arise.  However, candidates are not advised of this information leading to the 
criticism outlined above.  Hence the requirement for the procedure for appointment to 
be clarified. 

Section 24 – Employment of Retired Sheriffs Principal and Sheriffs 

Proposal amendment number 3

Our proposal is that section 11B(6)(b) of the Sheriff Courts (Scotland) Act 1971 should 
be amended so as to delete the figure “69” and substitute therefor “75”. 

The justification

Section 24 of the draft Bill provides for the re-employment of retired Sheriffs Principal 
and full time Sheriffs to the age of 75 years.  There is no objection to this proposal on 
the part of our Association.  Effectively retired Sheriffs will become equivalent to part 
time Sheriffs.  As indicated on page one, some of our membership are retired full time 
Sheriffs.

However, as the law currently stands, in terms of section 11 B of the Sheriff Courts 
(Scotland) Act 1971 (as amended) part time Sheriffs are obliged to retire at 70 years of 
age.
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We wish to bring our membership into line with the draft Bill.  Unless the proposal is 
accepted, the draft Bill is discriminatory on the grounds of age with no justification.  
Accordingly, the opportunity should be taken in schedule 5 of the Bill to make the 
consequential amendment to the 1971 Act. 

Section 56 and Schedule 3. The Scottish Court Service 

Schedule 3 outlines the judicial members of the Scottish Court Service. 

The proposed amendment number 4

Our proposal is that the judicial members should comprise, in addition to those 
mentioned in the draft Bill, “one person holding the office of part time Sheriff”.

The justification

It has been said that the part time Sheriffs are an indispensable resource available 
throughout Scotland.  Part time Sheriffs are available to sit often at short notice.  They 
attend certain Courts for months on end (for example, to cover for long term sick 
leave) or for specific cases which would otherwise be a distraction to the resident 
Sheriff or to cover for absences for judicial training, holidays etc. 

Part time Sheriffs are uniquely qualified to comment on best (and not so good!) 
practices throughout Scotland. 

Some part time Sheriffs are in practice with, or have experience of, substantial 
partnerships or have qualifications or corporate experience which would be of unique 
assistance to the Board of the Scottish Court Service.  Many part time Sheriffs are also 
regular practitioners (and therefore have experience in the provision of legal services). 

At a basic level, it does seem remiss to have no representation on behalf of the eighty 
part time Sheriffs in Scotland on the Board of the Scottish Court Service, when those 
Sheriffs have so much experience in the administration of civil and criminal justice 
throughout Scotland. 

In conclusion, I have sought to outline each provision which the Association wishes 
refined, the proposed amendment coupled with the background and reasons for it. 

I understand that the Justice Committee has issued invitations to those from whom it 
wishes to hear oral evidence.  I am sending this letter to you by email today as I 
understand that there is a private briefing to the Committee from the Bill team 
tomorrow, Tuesday 4th March.  Perhaps you would forward this email to the Bill team 
and to the Committee for consideration. 
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I also understand that the Committee will commence its public evidence sessions with 
the Lord President, two Judges, representatives from the Sheriffs’ Association, the 
Law Society, the Faculty of Advocates and the Judicial Appointments Board on 11th

March.  On 18th March the Committee hope to hear from the Scottish Court Service, 
Trade Union Representatives and other witnesses whose written submissions might 
require elaboration or discussion. 

This Association is keen to assist the Committee in its task.  Accordingly, if the Justice 
Committee wish to hear oral evidence in relation to any of the above proposals there 
would be no difficulty attending. 

Please acknowledge safe receipt of this letter. 

John N McCormick 
President

289



Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Scottish Justices Association

Attached are two submissions produced for the Scottish Justices Association 
which we are forwarding to you. 

We would also comment in regard to Section 24 that, for consistency, the 
Committee may wish to consider that Justices of the Peace should also be 
able to be appointed up to the age of 75. 

Susan Kirkwood
Secretary, Scottish Justices Association 
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Judiciary and Courts (Scotland) Bill 

Consultation response by Andrew Leven JP 

The Bill and supporting documentation strengthens judicial independence by 
clearly separating the roles of the Scottish Government and the judiciary. 

The transfer of powers to the Lord President is welcomed. 

I will limit my specific comments to the Bill with respect to the provision and 
administration of JP Courts. 

 The legislation clearly defines the layers of responsibility, and authority, 
from the Lord President to the Justice of the Peace. 

 The management and administrative structures set out within the Bill 
are a distinct improvement on those previously in place. The Bill 
clarifies the working of the reduced number of administration layers 
and units responsible for the delivery of JP courts. 

 I welcome the responsibilities given to Sheriffs Principal with respect to 
the provision and management of JP courts. 

 The clear line management will assist and promote the development 
and professionalism of Justices of the Peace. 

 I welcome the involvement of Justices of the Peace on the JAB and 
SCS.

 I welcome the new SCS and its relationship with the judiciary. 
 The Bill clarifies the employment, deployment and functions of clerks in 

JP courts. JP’s value the service given and I believe that the new 
structure reinforces their position. 

 The Bill also sets out the management of the relationship, and 
responsibility for, the use and management of facilities owned and 
provided by local authorities. 

I believe that there would be benefit in setting out the roles and 
responsibilities, and how they relate to each, other in a structured 
management diagram. Such a diagram would show, and simplify, the lines of 
communication between, the roles and responsibilities of, the different 
functions within the structure.
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Judiciary And Courts (Scotland) Bill 2008 

Response by Robin White JP 

1. General

The Judiciary and Courts (Scotland) Bill 2008 is concerned with three things: 
judicial independence (Parts 1 & 2); the structure of the courts (Part 3) and the 
Scottish Court Service (Part 4). 

 The most important issues concern judicial independence.  

2. Judicial independence in general

Judicial independence is a fundamental concept in a liberal-democratic legal 
system. It reflects notions of “the separation of the powers” and encompasses 
the idea of “the rule of law”. 

“The separation of the powers” is the idea, enormously influential in the 
development of liberal-democratic politics, that there are three sorts of powers 
of government, executive, legislative and judicial, and tyranny is avoided by 
ensuring that these three sorts of power are exercised by three different 
organs of government, none of which can dominate the others. Thus there are 
“Government”, “Parliament” and “the Judiciary”. An unavoidable feature of 
such a view is that conflict is inherent, and thus not bad. These three may 
agree, but they may also disagree, and the role of the constitution is 
managing such conflict. 

The separation of powers in the UK constitution is, in fact, remarkably low as 
regards the separation of Government and Parliament. However, it is 
regarded as relatively high as regards the separation of the Judiciary from 
either of the other two, and most discussion centres on separation of 
Government and Judiciary. 

The “rule of law” is a related idea, popular but difficult to define. In broad 
terms, it means that the state is run according to laws rather than arbitrary 
power and, in particular, that the Government is subject to law. Its importance 
here is that it presumes that certain matters are largely outside the realm of 
politics, and to be decided according to rules, and thus requires that judges 
apply those rules, rather than according to pressure from the Government.

Thus, on the one hand, judges must loyally apply the law. (Problems of 
applying the law in dictatorships are ignored here). But on the other, at its 
most acute, the point is that judges must be prepared to say that the 
Government has acted wrongly. This, of course, occurs, though the most 
common points of conflict are sub-acute, whereby judges criticise government 
polices, and members of a government criticise judges for their decisions.

Criticism of judges’ decisions is clearly legitimate, but there have in recent 
years been a number of occasions when it has been thought by some (or at 
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least, some judges) that such criticism was unfair, or unfairly expressed. 
Certainly, they have sometimes been expressed in terms of “elected 
politicians versus unelected judges”. This may not have become more acute 
in recent years, but the appearance of the Human Rights Act 1998 has 
provided a source of conflict.

The obligations upon Government imposed by this are various, and conflict 
has arisen on a number of areas. One obligation which is central, however, is 
that in Article 6 ECHR, that “[i]n the determination of his civil rights or of any 
criminal charge against him, everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal 
established by law” (emphasis added). 

A related criticism has been of the demographic characteristics of judges: in 
brief, that they are too often “white, middle-aged men”. An unresolved 
question is quite what a “representative” judiciary might be. 

It is conceded that these issues may be seen as far removed from daily 
business in the District Court. Indeed, it may be hazarded that the chief 
problem if judicial independence in the District Court is the Justice’s 
independence from the Clerk. (This should not be interpreted as criticism of 
Clerks). However, it will be recalled, not only that the issue of independence 
form the Clerk arose as an Article 6 matter in Clark v Kelly 2003 SC(PC) 77, 
but also the Bail, Judicial Appointments, Etc (Scotland) Act 2000 prevented 
those JPs who were councillors from sitting in the District Court on “Article 6 
grounds”, following the decision in Starrs v Ruxton 2000 JC 208, in relation to 
the former Temporary Sheriffs. 

3. Judicial independence in practice

As noted most discussion on judicial independence centres on separation of 
Government and Judiciary. 

The topics in this discussion are chiefly (i) how judges are appointed; (ii) how 
judges are paid; (iii) what pressures judges are to be insulated against; and 
(iv) how judges are dismissed (“judicial tenure”). These topics are important 
because, broadly speaking, it is the Government which appoints, pays, might 
seek to put pressure on, and might seek to dismiss judges. 

It is clear that the Judiciary and Courts (Scotland) Bill 2008 is concerned with 
all those topics, save perhaps judicial pay. 

4. The UK dimensions 

These matters arise in any jurisdiction, and have been much discussed 
recently in all parts of the UK, as noted above. Thus, there is an important 
background to the Judiciary and Courts (Scotland) Bill 2008. However, such 
discussions have commonly been tied up with associated matters.
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So far as the UK as a whole is concerned, they have been discussed because 
of the impending replacement of the Appellate Committee of the House of 
Lords as final appeal court from civil matters in Scotland, and both civil and 
criminal from England & Wales, and Northern Ireland, as effected by the 
Constitutional Reform Act 2005. 

So far as England & Wales are concerned, they have been discussed 
because of the abolition, in effect, of the office of Lord Chancellor (although 
technically the office is Lord Chancellor of Great Britain) and its replacement 
with the Secretary of State for Justice, also as effected by the Constitutional 
Reform Act 2005. This raises considerable questions. Firstly, for instance, the 
Lord Chancellor was a lawyer and therefore, although also usually a politician, 
could be relied upon to assert judicial independence (or, at least, look after 
lawyers’ interests): the Secretary of State for Justice need not be one (though 
the present incumbent is), and is likely to be a career politician. Secondly, the 
Secretary of State for Justice is responsible for police and prisons in England 
& Wales, as well as the courts, putting courts in competition for resources with 
police and prisons. 

There has also been discussion in Northern Ireland, chiefly in the light of the 
particular problems of devolution there. These are too Northern Ireland-
specific to be an immediately useful source of discussion elsewhere. 

In Scotland, the current legislation has been preceded by a remarkable 
number of consultation papers, i.e. Judicial Appointments: an inclusive 
approach (Scottish Executive 2000), Judicial Independence in a Modern 
Scotland: a consultation on the unification appointment, removal and 
management of Scotland’s Judiciary (Scottish Executive 2006), and Proposals
for a Judiciary (Scotland) Bill (Scottish Executive 2007). It is fair to say that 
some of the reaction to at least the earlier consultation papers was trenchant, 
as they were seen as improper attempts by the executive to control of the 
judiciary. (The “Statement by the Lord President” on the Judiciary and Courts 
(Scotland) Bill 2008, dated 31 January 2008 is presumably to be read in the 
light of this). 

5. The Judiciary and Courts (Scotland) Bill 2008 and 
Government/Judiciary conflict generally 

Given that disputes between Government and Judiciary are not to be seen as 
unhealthy, as such, but that a common perception is that they have recently 
become more acerbic, it is not surprising to find the “Guarantee of continued 
judicial independence” in s 1 (Part 1) of the Judiciary and Courts (Scotland) 
Bill 2008. 

It echoes s 3 of the Constitutional Reform Act 2005 which applies to the UK 
Government. There are clearly questions as to its enforceability. However, it 
purports to apply to “particular judicial decisions” and to “the need for the 
judiciary to have the support necessary to enable them to carry out their 
functions” (s 1(2)(a),(b)). This latter is probably coded reference to financial 
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resources, i.e. support of the court system as a whole. “Judiciary” includes 
JPs (s 1(3)(b)). 

In this context, Part 2, Chapter 1, making the Lord President “Head of the 
Scottish Judiciary” (incidentally reflecting similar changes in England & Wales) 
may also be important. In the past, the Scottish judiciary has not been very 
hierarchical.  While Lords Ordinary might expect to enter the Inner House in 
time, there has been no career path. Unlike the position in some countries, 
judges are not appointed at an early age in a small court, with the hope of 
working their way up. Thus, the shrieval bench has not been a spring board 
for the Court of Session bench. This has been thought to assist judicial 
independence, as judges did not have to seek promotion. What is proposed in 
these sections is clearly not seen as a step in that direction. However, the 
very idea of a clear hierarchy, headed by the Lord President, is a considerable 
novelty.

Of more immediate interest is that the Lord President becomes much more of 
a manager of the entire court system, and thus less of a judge. With the 
increase in “case management” by judges, this is arguably well within the flow 
of judicial development. However, the Lord President is, in particular 
“responsible (a) for securing the efficient disposal of business in the Scottish 
courts” (s 2(2)(a)). “Efficient disposal” is a very question-begging term until 
“efficient” is defined, and to the extent that the costs of the courts comes out 
of the same budget as the costs of the police and prisons, those costs may 
become subject to pressure through initiatives in relation to those matters. 

6. The Judiciary and Courts (Scotland) Bill 2008 and the appointment of 
judges

Judicial appointments is a chronically thorny issue. Unless judges are elected 
(which is done in some parts of the USA, but is not contemplated here), they 
must be appointed by Government. How then, to appoint judges who are 
competent but, no less important, not pliable to the interests of the body 
actually doing the appointing? 

It has to be admitted that the method of appointing judges in Scotland was, 
until the 1970s, extremely difficult to defend. So far as Senators of the College 
of Justice were concerned, firstly it was not clear how it was done, but 
secondly it was accepted that the Lord Advocate, a political appointment, 
might nominate appointees, including himself. So far as JPs were concerned, 
until the same period and possibly later, there was also in some areas a lack 
of clarity and doubts as to appropriateness. The Scotland Act 1998 now 
provides a more open and justifiable procedure for judges. For Sheriffs, the 
legislation remains the Sheriff Courts (Scotland) Act 1907, as amended. For 
JPs, it is now the Criminal Proceedings, etc (Reform) (Scotland) Act 2007. 

No less important than the formal arrangements for appointment has been the 
establishment of the Judicial Appointments Board for Scotland (“JABS”). Set 
up in 2001 (after a consultation exercise), it contains a mixture of lay and 
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judicial members, receives “guidance” from Ministers, but decides its own 
procedure. It advertises judicial posts (other than for JPs), considers the 
applications, and presents a list of recommended candidates to the First 
Minister. Thus, only those so recommended can be appointed. A surprising 
number of Senators and Sheriffs have already been appointed by this means. 

Part 2, Chapter 3 of the Judiciary and Courts (Scotland) Bill 2008 puts JABS 
on a legislative footing. How far the legislative provisions reflect existing 
practice is a matter for investigation. 

(For the Judicial Appointments Board for Scotland, see 
http://www.judicialappointmentsscotland.gov.uk/judicial/JUD_Main.jsp;jsessio
nid=3FEDD2DED52C889FF49238187BE9B3FC?p_applic=CCC&p_service=
Content.show&pContentID=439&).

The provisions in Part 2, Chapter 2, relating to vacancies in the office of Lord 
President also relate to appointment. They are not new, reflecting the Senior 
Judiciary (Vacancies and Incapacity) (Scotland) Act 2006, which was 
precipitated by the events it deals with. 

None of these matters directly concern JPs, however. 

7. The Judiciary and Courts (Scotland) Bill 2008 and what pressures 
judges are to be insulated against 

It is useful to distinguish between types of pressure. “Judicial independence” 
implies independence against a variety of sources, including litigants, and in 
relation to specific litigation and the judicial function generally. However, it is 
pressure from Government and Parliament, and in relation to specific litigation 
which has caused most interest. 

Various provisions exist to insulate judges against this pressure, the most 
important of which is security of tenure, considered below. However, other 
institutions exist, though chiefly in the form of conventions applying to 
members of Government and Parliament to retrain them from criticising 
specific decisions, or judges, at least while matters are “sub judice”. Judges 
also have a responsibility to avoid putting themselves in role conflicts, most 
obviously by declining cases in which they have an interest, or at least 
declaring a possible interest. The rules on this are, in appearance, widely 
drawn, but it may be remembered that in the proceedings regarding the 
extradition of ex-General Pinochet, the involvement of one judge (Lord 
Hoffman) in Amnesty International was found at a rather late stage, to 
invalidate the decision of the Appellate Committee of the House of Lords (R v 
Bow Street Magistrates, ex parte Pinochet Ugarte (No 1) [2000] 1 AC 61, and 
(No 3) [2000] 1 AC 147). 

Nothing in the Judiciary and Courts (Scotland) Bill 2008 directly relates to this 
area. However, presumably the “Guarantee of continued judicial 
independence”, particularly in its reference to “not seek[ing] to influence 
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particular decisions” (s 1(2)(a)) is capable of doing so indirectly. Nevertheless, 
the words are clearly cut down in their application by the following, rather 
obscure, words, i.e. “through any special access”. Also, presumably, the 
power of the Lord President, as Head of the Scottish Judiciary”, to “lay… 
before the Scottish Parliament written representations on matters that appear 
to [him] to be matters of importance relating to (i) the Scottish Judiciary, or (ii) 
the administration of justice” is also capable of doing so indirectly. 

In principle, these matters do affect JPs although the pressures may most 
commonly be seen as coming from directions other than the Government.

8. The Judiciary and Courts (Scotland) Bill 2008 and judicial security of 
tenure

Judicial security of tenure is clearly one of the chief ways of securing judicial 
independence. If a judge cannot be sacked, s/he is proof against many 
pressures. The problem with a high security of tenure is the difficulty of 
dealing with incompetence or impropriety. 

Arrangements for removal of judges have existed for a period. Until the 
Scotland Act 1998, it is possible that Senators of the College of Justice could 
only be removed by Act of Parliament (which is thought never to have been 
done). Since that date there has been provision for removal by here Majesty 
on the recommendation of the First Minister, after a report of a tribunal 
considering whether the Senator is “unfit for office by reason of inability, 
neglect of duty or misbehaviour” (s 95(6)-(11)). (This has never been done). 
Sheriffs can now be removed by the First Minister, by a statutory instrument, 
following a report by the Lord President on similar grounds (Sheriff Courts 
(Scotland) Act 1971, s 12 (as amended). (This has been done twice). JPs can 
now be removed by a diluted version of the same process (Criminal 
Proceedings, etc (Reform) (Scotland) Act 2007 ). In addition, commissions for 
JPs are now for a period of five years only. 

The Judiciary and Courts (Scotland) Bill 2008, Part 2, Chapter 5, concerns 
removal of judges and sheriffs. How far these provisions reflect those of the 
preceding legislation is a matter for examination. The position of JPs, as such, 
appears unaffected. 

In addition, Part 2, Chapter 4 introduces powers to create what amounts to a 
complaints procedure against judges, including JPs (s 26(1)(a), read with s 
39(2)(i)). This is a major innovation. Traditionally, complaints about judges 
might have been treated as contempt of court (“murmuring judges”). While this 
can be objected to as suppressing justified debate, it might be possible to 
justify it under the principle that litigation must end (“finis litium sit”): in other 
words, the umpire’s decision is final.

It may be appropriate to concede that in a democratic society, such a 
complaints system is unavoidable, but rules will have to be carefully drafted to 
avoid unsuccessful litigants seeking to spin out their cases. 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Law Society of Scotland

The Law Society of Scotland (‘the Society’) as the governing body of 
Scotland’s solicitors has a unique role in the administration of justice in 
Scotland.   The Society has, as its statutory objects under the Solicitors 
(Scotland) Act 1980, the promotion of the interests of the solicitors’ profession 
in Scotland and the promotion of the interests of the public in relation to that 
profession.   Not only is the Society concerned with the administration of 
justice from the perspective of the solicitor but also from the viewpoint of the 
public, the principal consumers of the services of the justice system whether 
as victims, witnesses or accused persons, or parties to actions. 

GENERAL COMMENTS

The Society responded in May 2006 to the Scottish Executive consultation 
“Strengthening Judicial Independence in a Modern Scotland” and the Society 
also responded in May 2007 to the Scottish Executive Consultation entitled 
“Proposals for a Judiciary (Scotland) Bill”. 

The Society has been actively engaged in consultation on this issue and 
believes that the proposals as contained within the Bill will of course change 
the nature of the role of Lord President and also the relationship between the 
Judiciary and the Scottish Government. 

PART 1 JUDICIAL INDEPENDENCE

Section 1 (Guarantee of Judicial Independence)     

The Society welcomes this provision and in particular the terms of section 
1(1)(d) which ensures that all other persons with responsibility for matters 
relating to the judiciary or to the administration of justice must uphold the 
continued independence of the judiciary. 

PART 2 THE JUDICIARY 

Chapter 2 Senior Judiciary: Vacancy, Incapacity and Suspension

Section 8 (Interpretation of Chapter 2) 

The Society notes that “incapacitated” as defined in section 8(1) in relation to 
the Lord President or the Lord Justice Clerk means unable by reason of ill 
health to carry out the functions of the office concerned.    
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The Society notes the terms of section 4 (3)(a) of the Bill where the Lord 
President is to be regarded as incapacitated only when the First Minister has 
received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord 
President is incapacitated.  Standing the receipt of such declaration, the 
Society believes that there should be medical certification of ill health on the 
face of the Bill. 

The Society is also of the view that incapacity is too narrowly defined in that it 
should not be restricted to ill health. 

Chapter 3 Judicial Appointments

Section 9 (the Judicial Appointments Board for Scotland)
Schedule 1 paragraph 8 – removal of members 

The Society would reiterate its concern previously outlined in the 2006 
consultation response. The Lord President may by notice in writing remove a 
judicial member from office after consultation with the Chairing Member and 
the Scottish Minister under paragraph 8(1) and the Scottish Ministers may 
after consultation with the Chairing Member and the Lord President remove a 
legal or lay member under paragraph 8(2) where paragraph 8(3) applies.   
Paragraph 8(3)(b) applies where the member has been convicted of any 
offence.   The Society remains of the view that it is inappropriate for a 
member of the Board to be removed if he or she is convicted of any offence, 
but rather this should depend on the nature of the offence and the severity of 
the sentence. The Society would once more seek to clarify which type of 
convictions would necessitate the removal of a member from the Board.   The 
Society suggests that the number of convictions should be a factor for 
consideration. There should be a transparent process for removal and this 
must accord with the natural justice principle of allowing an opportunity for the 
member to be heard.   Therefore, the Society suggests that provision should 
be to allow the individual in question to represent his or her case before the 
Board.

Section 11 (Recommendations of the Board)

The Society is concerned with regard to the oversight of the appointment 
system.   The issue with regard to section 11(1) where the relevant Minister 
may appoint an individual to judicial office within the Board’s remit or 
nominate or recommend an individual for appointment to such an office only if 
the Board has recommended the individual for appointment to the office is 
that there appears to be no provision for a fair implementation of the Board’s 
decision.    The Society welcomes the provisions of section 11(3) where the 
relevant Minister has to give notice of his decision to the Board after he has 
either recommended an individual for appointment or has decided not to 
accept the recommendation. It would however be possible for the relevant 
Minister simply to accept a recommendation without implementation of the 
recommendation as more fully discussed below.   The Society further notes 
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that the applicant can of course re-apply for judicial appointment but that is 
not the most efficient way forward. 

The Society believes a suitable oversight provision would improve 
accountability on this issue, but would question the basic status of  rejection 
as it stands and whether Ministers should be bound to accept the 
recommendation. The Board will recommend on the grounds of merit and 
good character; it is therefore difficult to formulate proper grounds of rejection 
by Ministers other than a lack of merit or good character?  In the event that it 
is envisaged that the grounds for rejection are facts touching on merit or good 
character which come to the attention of Ministers, either concealed from the 
Board or emerging after the Board has completed it’s task then this should be 
expressly stated? 

Failure to implement a recommendation is an additional scenario where 
oversight would aid transparency. The Society’s position is grounded in 
external perceptions of fairness and public confidence in the system, Since 
2004 the Board has only interviewed for designated posts on three occasions; 
all other posts have been advertised on the basis that successful applicants 
will be placed on a waiting list to await a suitable vacancy. There are practical 
and logistical attractions to this process. The problem is that the waiting list is 
time limited, allowing for the recruitment lead in time, to effectively around 18 
months. Candidates are ranked by the Board in an order of merit and a report 
submitted to the First Minister. The candidates are not informed of their 
ranking by the Board. The matter then passes entirely to Ministers. In the 
event that an otherwise “successful” candidate is not appointed during the 
lifetime of the waiting list then he or she must re-apply in the same way as a 
rejected candidate under section 11(3). There is, therefore, a theoretical risk 
that a candidate ranked highly by the Board could be placed, unknown to 
them, by Ministers in a lesser rank and simply not appointed within the 
currency of that list, as there were insufficient vacancies.  The lack of 
oversight could lead to a suspicion (no matter how unfounded) that “re-
ranking” could happen (for which no reason would need be given as opposed 
to s.11(3) rejection) as a form of political intervention.

Section 16 (Confidentiality of Information) 

The Society highlights the provisions of section 16(6) and reiterates its the 
expressed in its response to the Judiciary Bill Consultation of May 2006.   The 
Society again suggests that, rather than rely on the individual to bring a 
private action with the potential for further embarrassment, it may be more 
appropriate to include a section in the Bill providing state protection for the 
individual concerned. It should therefore be made a statutory offence to 
breach confidentiality in such cases.

There is precedent for this view, for example:-

a) the Scottish Criminal Cases Review Commission contained within section 
194J of the Criminal Procedure (Scotland) Act 1995.
b) section 34(1) of the Legal Aid (Scotland) Act 1986; and
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c) section 43 of the Legal Profession and Legal Aid (Scotland) Act 2007.

Section 17 (Annual Report) 

The Society is of the view that Scottish Ministers should be bound to lay the 
Judicial Appointments Report before the Scottish Parliament as soon as is 
reasonably practicable.      

Section 24 (Re-employment of retired Sheriff Principals and Sheriffs) 

Section 25 (Appointment of part-time Sheriffs) 

The Society welcomes the Scottish Government’s proposal to enable a Sheriff 
Principal to engage a retired Sheriff Principal or Sheriff to act as a Sheriff from 
time to time when required so to do in the same way that the Lord President 
at the present is entitled to invite a retired Judge to sit without the necessity of 
Ministerial consent.   The Society, however, questions why, on the face of the 
Bill, this right has not been extended to retired part-time Sheriffs. 

Chapter 4 Judicial Conduct

Section 26 (Rules about investigations etc) 

The Society notes that the Lord President may by rules make provision for or 
in connection with investigation and determination of any matter concerning 
the conduct of judicial office holders.   The Society would question why the 
Lord President’s role here should be discretionary and would suggest that the 
making of such rules should be mandatory and that the word “may” at section 
2(1) should be deleted and inserted in place therefor the word “shall”.  The 
Society is of the view that those attaining judicial office should know exactly 
what the rules are with regard to investigation and determination of any matter 
concerning their conduct. 

With reference to sub-section 2 of section 26, the Society is of the view that 
some of the rules contained in sub-paragraphs (a) to (l) should be mandatory 
and others should be discretionary. 

The Society takes the view that under 26 (2)(b) the making of complaint, (c) 
steps to be taken by a complainant before a complaint is to be investigated 
and (i) the obtaining of information relating to complaints may be discretionary 
rules but the remainder of the rules as outlined but the remaining rules in 
section 26(2) should be mandatory. 

The Society also suggests that under S26(3)(a),  different rules should apply 
to different categories of cases.   For example, rules can apply in relation to 
what may be considered a minor matter such as the Sheriff’s timekeeping. 
Such rules would be inappropriate where a judicial office holder has been 
charged with a serious crime or offence. 
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The Society would further suggest that S26(3)(b) should specify exactly where 
the rules should be published and that this should not be left to the Lord 
President’s discretion. 

Section 27 (Powers of the Lord President) 

The Society questions the requirement for section 27 (3) as what the Lord 
President may do informally should not be part of judicial conduct nor placed 
on the face of the Bill. 

Chapter 5 Removal of Judges and Sheriffs

Question 36 (Report of Tribunal) 

The Society suggests that in terms of section 36 (2) the first Minister must lay 
the report before the Scottish Parliament as soon as is reasonably 
practicable. 

Section 38 (Consideration of Fitness for and removal from Shrieval 
Office)

The Society suggests that the consideration of fitness for and removal from 
Shrieval Office should also be considered at the proposed section 12A(2) of 
the Sheriff Courts (Scotland) Act 1971. 

Section 38 (Report of Tribunal) 

The Society suggests that in terms of the proposed section 12D(2) of the 
Sheriff Courts (Scotland) Act 1971 the First Minister must lay out the report 
before the Scottish Parliament as soon as is reasonably practicable. 

Section 48 (Sheriff Court District and Places where Sheriff Courts are to 
be held) 

The Society questions the new role of the Lord President in designating the 
location of Sheriff Courts.  While it is noted that the Lord President can only 
make an order on the recommendation of the Scottish Courts Service, there is 
scope for closure of Court and the subsequent removal of Sheriffs to other 
Courts which may prove controversial without a consultation process involving 
appropriate Court users. 

PART 4 THE SCOTTISH COURTS SERVICE

Section 56 (The Scottish Courts Service)

Schedule 3, paragraph 2 - Membership 

The Society suggests that, with regard to membership of the SCS as outlined 
in paragraph 2 to schedule 3 of the Bill, the Chief Executive should, in the 
interest of good governance not be a member of the SCS. 
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Schedule 3, paragraph 3 - Procedure for appointment of members 

The Society suggests that the procedure for appointment of members should 
be subject to the Public Appointment System as the SCS has a specific 
statutory function in terms of section 58 of the Bill. 

Schedule 3, paragraph 4 - Persons disqualified from membership 

The Society suggests that the Chief Executive should be specifically 
disqualified from being a member of the SCS, in the interests of good 
governance as stated above. 

PART 5 GENERAL

Section 69 (Consequential amendments and repeals) (Schedule 5) 

The Society questions the revocation of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Removal of Judges) Order 1999 under paragraph 5 
of Schedule 5 and would refer to section 95 of the Scotland Act 1998 which 
deals with the appointment and removal of judges.  The Society would 
suggest that Chapter 5 of the Bill so far as it relates to judges should be tied in 
to section 95 of the Scotland Act. 
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ADDENDUM

I refer to the Society's written submission sent on 4 March.   On further 
reflection of this note, it has been noticed that the Land Court is not included 
in terms of Section 2 (5) of the Bill as a Court which the Lord President is 
responsible for yet in terms of Section 10(1)(b) it is included as a judicial office 
within the remit of the Judicial Appointments Board and in terms of Section 
33(2)(d) the Office of Chairman of the Scottish Land Court is a Judicial Office 
which can be considered unfit by a Tribunal constituted by the First Minister. 

I would also note in terms of the written evidence that on page 5 at Section 38 
(Consideration of and Fitness for and Removal from Schrival Office) there 
should be reference to re-employed sheriffs. 

Alan McCreadie 
Deputy Director Law Reform 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Sheriffs Principal

The position of the Sheriffs Principal in relation to the Judiciary Bill may be 
summarised as follows: 
1. We accept unreservedly the concept of the Lord President as Head of the 
Scottish Judiciary. In the course of drafting of the Bill we have made 
representations to officials as to the manner in which the relationship between 
the Lord President and Sheriffs Principal ought to be expressed. Although we 
still maintain some concerns in that regard we are now prepared to accept 
that the combined effect of the provisions of section 2(ii)(a); section 3; and 
section 44 (which amends section 15 of the Sheriff Court (Scotland) Act 1971) 
do not alter the existing arrangements whereby each Sheriff Principal is 
responsible for the efficient running of his Sheriffdom. We shall assist the Lord 
President whenever possible in fulfilling his responsibilities under section 
2(ii)(d) of the Act (welfare, training etc) and whenever necessary in relation to 
section 2(ii)(e) (investigation of matters concerning conduct). 
2. We maintain a concern relating to the constitution of the Judicial 
Appointments Board, in particular in relation to its ability to interview serving 
members of the Judiciary in a manner consistent with Judicial Independence. 
We understand that this is a matter which may be dealt with by others, 
including the Lord President. 
3. In respect of Chapters 4 and 5, as those who have been responsible in 
practice for receiving complaints directed against the Sheriff Court judiciary 
we are well aware that in practice the number of complaints received is 
extremely small, and in a few instances simply come from disappointed 
parties. We entertain some concern that the creation of a “high profile” 
complaints procedure may have the effect of misleading members of the 
public into a belief that judicial decision making can be the subject of a 
complaints process outwith the proper appeal procedure. If, however, the view 
be that the establishment of a complaints tribunal with lay representation is in 
keeping with modem methods and transparency, we are not disposed to 
make representations against it. 
4. We support in general terms the proposals for the Scottish Court Service 
and in particular the involvement of judicial members in the running of it. (As 
Convener of the Sheriffs Principal I have already served as a member of the 
Strategic Board of SCS and have no doubt of the value of judicial input at that 
level).
In the light of the expression of these views, which are broadly supportive of 
the terms of the Bill, it may appear to the Committee that no representation on 
behalf of the Sheriffs Principal is necessary. I confirm, however, that if views 
are expressed by others in the course of evidence which have a bearing on 
the position of Sheriffs Principal in relation to the discharge of their functions I 
would welcome the opportunity of responding should the need arise. I further 
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confirm that I would be available to attend to give evidence on behalf of the 
Sheriffs Principal on either 18 or 25 March. 

Sheriff Principal Edward F Bowen QC 
Convener, Sheriffs Principal 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Commissioner for Public Appointments in 
Scotland

Please find below my views on the Judiciary and Courts (Scotland) Bill (the 
Bill) and the likely impact of its proposed measures. In the light of the proposal 
that the Judicial Appointments Board be included in schedule 2 of the Public 
Appointments and Public Bodies etc. (Scotland) Act 2003 I have concentrated 
on the contents of schedule 1 of the Bill. 

The broad  thrust of the Bill mirrors the appointment requirements placed 
upon regulated public bodies by the Code of Practice for Ministerial 
Appointments to Public Bodies in Scotland (the Code), which can be found at 
www.publicappointments.org/publications

There are, however, several areas where the Bill does not reflect the 
requirements of the Code, specifically in the areas of reappointment, 
extension to an appointment term, length of appointment term, temporary 
appointment and substitute appointment. Many of these issues were drawn to 
the attention of the Justice Department in May 2007. 

The Code is a flexible framework which is regularly reviewed and revised to 
reflect the evolving public appointments process. It will be important that the 
process used to appoint members to the Judicial Appointments Board is 
always in line with the current version of the Code; at present, the areas 
outlined above contain some important differences. The impact of this could 
ultimately be a report of an appointing minister to Parliament for non-
compliance with the Code. Thus, whilst I agree that the inclusion of the 
Judicial Appointments Board in the Commissioner’s regulatory regime will 
underline the Board’s independence, I would ask that consideration be given 
to the wording of a number of the Bill’s provisions. I have attached an outline 
of these areas for consideration. 
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Comments on the proposals contained in the Judiciary and Courts 
(Scotland) Bill (the Bill) and the potential conflict with the Code of 
Practice for Ministerial Appointments to Public Bodies in Scotland (the 
Code).

Schedule 1 paragraphs 6 (2) and 6 (3)

The Bill: 
o limits a term of appointment to four years 
o makes provision for reappointment “(whether in the same or a different 

capacity) for further periods” and
o bars a person from holding office for more than eight years, whether or 

not their terms are consecutive. As no member may hold office for 
more than eight years it may be assumed that the majority will be 
appointed for four years then reappointed for a similar period. This 
provision does not, however, prevent someone from being appointed 
for, say, two years, then being reappointed three times for two year 
periods.

The Code does not specify the length of an appointment term. It does limit 
reappointment to one consecutive term in the same position. If a board 
member wishes to remain on the board for a further term, or to be appointed 
in a different capacity, he or she must apply in open competition (Code 
paragraphs 29.1 and 30.1).  

Paragraphs 29.1 – 31.2 of the Code describe the procedures necessary for 
continuing appointment and will apply to members of the Judicial 
Appointments Board if it is included in schedule 2 of the Public Appointments 
and Public Bodies etc. (Scotland) Act 2003. These paragraphs include the 
observation that appointment of a member to the position of deputy chair or 
chair through open competition or election is regarded as a new appointment, 
whereas promotion to one of these positions is not.  Thus, a member who is 
appointed through open competition or election to a different position may 
have a first position followed by one re-appointment to the same position, 
followed by a new appointment and one re-appointment to that position. 

The Code does not set a maximum time limit for board membership. 
Appointment is based on merit and, if an individual is able to demonstrate in 
open competition that they are still the best candidate, they may have a 
further appointment. Thus, setting a limit of eight years for the Judicial 
Appointments Board is more restrictive than the appointments process 
applied to other public bodies.

Schedule 1 paragraphs 9 (3) and 9 (5) of the Bill

The issues above also arise over the length of appointment term and 
reappointment of the Chairing Member. 
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Schedule 1 paragraph 6 of the Bill

6 (5) makes provision for an extension to a member’s term for a period not 
exceeding six months. 
6 (7) makes provision for an extension for an unspecified time to conclude 
consideration of a judicial appointment. 

The Code makes provision for term extensions of up to 18 months (paragraph 
34). Sponsor directorates must obtain written agreement in advance from the 
Commissioner for these extensions; this is designed to ensure members are 
not remaining on boards inappropriately or indefinitely. If a member of the 
Judicial Appointments Board were to have a term of office extended without 
reference to the Commissioner, currently this would not be Code compliant. 

Schedule 1 paragraph 11 of the Bill

11 (1) makes provision for a temporary appointment, as does the Code 
(included in the Code’s reference to emergency appointments at paragraph 
33.1). In the public appointments process a temporary or emergency 
appointment may only be made once the Commissioner has been consulted 
about and has agreed the process to be used to make the temporary 
appointment.  There is no mention of reference to the Commissioner in the 
Bill.

11 (5) specifies that the Judicial Appointments Board Chairing Member must 
be consulted about the appointment of a temporary member. Whilst it is usual 
for the public appointments process to include discussion with the chair of the 
public body (unless the temporary appointment is to the position of chair) the 
Code does not require this; thus, the Bill is more prescriptive than the Code. 

Schedule 1 paragraph 12 (2) of the Bill

When a member of the board cannot take part in the Board’s consideration of 
a particular appointment, this paragraph requires a substitute to be appointed 
by the Scottish Ministers. It is not clear whether this is a form of temporary 
appointment. If so, my comments above apply.

Is there a need for this provision, bearing in mind the fact that the Board has 
10 members? Do all 10 make a decision in every case? The Bill enables the 
Board to set a quorum - could this enable an ineligible member to absent him 
or herself from consideration of a specific appointment without the need for a 
substitute to be appointed? 

Schedule 1 paragraphs 18 (2) and (3) of the Bill

These paragraphs make clear the fact that a civil servant may not be included 
in the selection panel. The Code states that a selection panel will “normally” 
include “a senior official of the sponsor department” (paragraph 9.3). Whilst 
the word “normally” appears, appointments to regulated public bodies always 
include a senior civil servant. It will be important to decide who will be 
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approached as an alternative to the civil servant – I believe a legal member of 
the Judicial Appointments Board would be an appropriate choice. 

310



Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written Submission from the Sheriffs’ Association 

At its recent meeting the Council of the Sheriffs’ Association considered the Justice 
Committee’s invitation to the Sheriffs’ Association to give evidence at the Committee’s 
meeting on the morning of Tuesday 11 March.  I confirm that the Council has nominated 
Sheriff Robert Dickson and Sheriff Michael Fletcher to attend the meeting to give 
evidence on behalf of the Association.  It is noted that this will probably be alongside 
two judges, in the form of a panel.  Sheriff Dickson is the President of the Association 
and Sheriff Fletcher the Vice President. 

The Council noted that the Committee also launched a call for written evidence.  The 
Council does not wish to offer a written submission on behalf of the Association, as well 
as giving evidence.  Council thought it might be useful for the Committee to be aware of 
the terms of the Council’s response to the Scottish Executive’s  Paper on “Proposals for 
a Judiciary (Scotland) Bill”.  I understand from our telephone conversation that the 
Committee has or will have that response available to it.    

The Council was pleased to note that a number of points raised on behalf of the 
Sheriffs' Association in the response have clearly been taken into account in the drafting 
of the actual Bill and the Council welcomes, for example, the revised provision 
concerning the “re-employment of retired sheriffs principal and sheriffs” (clause 24).   
However, some matters of concern remain. 

The most important of these relate to the provisions dealing with the “consideration of 
fitness for, and removal from, shrieval office” (clause 38).  The Association’s position 
remains as previously stated, namely that the proposed amendment to section 12 of the 
1971 Act reduces the protection afforded to sheriffs and breaches previous Ministerial 
assurance at the time of Devolution.  There is also continued opposition to the proposed 
inclusion of a lay person in the proposed tribunal – although the Council is pleased to 
note that regard has been had to the Council’s previous comment about the 
involvement of the First Minister, rather than Scottish Ministers. 

Concerns also persist in relation to the composition of to the Judicial Appointments 
Board – for example, the lack of a judicial, or even legal, majority.

Council welcomed the government’s statement in the Consultation Paper that “we agree 
with the view expressed in the consultation that there is no current problem with 
complaints about judicial conduct” (para 8.8) and the recognition in the Policy 
Memorandum (at para. 82) that “the number of complaints received at present is not 
significant, and the majority are found to be vexatious or to be complaints about a 
judicial decision..”.  However, the Council has a concern that the creation of a conduct 
complaint system will generate additional time-consuming work on spurious complaints.  

As regards the provisions relating to the governance of the SCS, the Council was 
disappointed that the statutory definition of the purpose of the Service fails to make 
clear reference to supporting the judiciary in the performance of their judicial 
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responsibilities.  There is no statement equivalent to earlier statements of the purpose 
of the SCS Agency that the principal task of the Service is to provide the services 
“required to support the judiciary in the delivery of justice".  The Council believes that 
clause 57(2) should include specific reference to support for the judiciary in carrying out 
their judicial functions.  Otherwise the proposed governance arrangements are 
welcomed by the Association.

Sheriff Andrew Normand 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Lord President 

The Committee has invited the Lord President to give oral evidence in relation 
to the Bill. The Lord President thought it might be of some assistance if he 
were to express his views on certain matters in writing in advance of giving 
oral evidence. 

The Lord President has already publicly welcomed the introduction of the Bill. 
At that time he described it as “an opportunity for the Scottish Parliament to 
make law of very considerable constitutional significance, which will place the 
relationship of the judiciary with the Scottish Government, and indeed with the 
Parliament itself, on a new footing.” 

The Judicial Council for Scotland 

Before commenting on the provisions of the Bill directly it may be helpful to 
provide some information about the Judicial Council for Scotland. The 
Committee wifi recall that as part of the original proposals for the Bill it was 
suggested that there should be a Judges’ Council comprised of members of 
each of the branches of the judiciary. It was originally envisaged that this 
might be a statutory body, but the Lord President felt that it was not necessary 
to proceed in that way. Instead the Judicial Council for Scotland was 
established on a non-statutory basis in early 2007. 

The purpose of the Judicial Council is to provide information and advice to the 
Lord President and the judiciary of Scotland on matters relevant to the 
administration of justice in Scotland. Its objectives include: to preserve the 
independence of the judiciary; to co-ordinate the views and actions of the 
judges to that end; to provide information and advice to the Lord President so 
that he may be aware of the views of the judiciary; and to deal with all matters 
of concern to the judiciary. 

The Council comprises the following members: the Lord President; the Lord 
Justice Clerk; the senior Scottish Lord of Appeal in Ordinary; two judges of the 
Inner House of the Court of Session other than the Lord President and the 
Lord Justice Clerk; two judges of the Outer House of the Court of Session; the 
Chairman of the Scottish Land Court; the convenor of the Sheriffs Principal; 
two Sheriffs; a part-time Sheriff; a member of the tribunal judiciary; and two 
Justices of the Peace. 

The establishment of the Judicial Council might usefully be thought of as a 
stepping stone to the unified judiciary which the Bill envisages. It is already 
examining certain issues, such as judicial training and welfare, and the need 
for a statement of judicial ethics on a judiciary-wide basis; the benefits of that 
approach are becoming quickly apparent. The Lord President has had the 
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opportunity to consult the Judicial Council in relation to the Bill and in a 
number of the matters mentioned below he speaks with its support. 

Guarantee of continued judicial independence 

The Lord President strongly supports Part 1 of the Bill (judicial independence) 
which, if enacted, would create for the first time in Scotland a statutory 
statement of the guarantee of judicial independence. He does so with the 
explicit backing of the Judicial Council. It is of central importance to a 
democratic society that there should be an independent judiciary and that the 
other branches of government should respect that independence. The Lord 
President sees Part 1 of the Bill as an important statement of that principle. 
While he does not envisage Part 1 becoming the subject of contested 
litigation in court, he sees the merit of it as a statutory statement of 
fundamental constitutional principle. Similar provisions for England and Wales 
are contained in the Constitutional Reform Act 2005. 

Head of the Scottish Judiciary 

The Lord President also strongly supports the proposals in Chapter 1 (Head 
of the Scottish Judiciary). These would make the Lord President the Head of 
the Scottish judiciary with a number of responsibilities for the judiciary and the 
courts as a whole. The Judicial Council also supports the Lord President in 
relation to this matter. These proposals will in the Lord President’s view bring 
many benefits for the administration of justice in Scotland. They will enable 
the Lord President to speak on behalf of the whole judiciary and thereby help 
the judiciary to play a full and co ordinated role in the development of 
proposals for improving the administration of justice. They will enable the 
matter of the efficient disposal of business in the Scottish courts to be 
addressed strategically in a way which takes account of the operation of the 
whole system rather than on a piecemeal basis; and which should therefore 
enable judicial resources to be directed to where they are needed. And they 
will enable matters of training, welfare and guidance of the judiciary to be 
given the appropriate level of priority and to be addressed consistently across 
the judiciary as a whole. It may also be possible to achieve economies of 
scale in relation to training and welfare programmes which are not possible 
under the present, fragmented arrangements. A unified judiciary will 
complement a unified Court Service. 

The Scottish Court Service 

Again with the backing of the Judicial Council, the Lord President strongly 
welcomes the proposals for new governance arrangements for the Scottish 
Court Service. The Lord President sees this partly as a matter of principle and 
partly as a matter of practical benefit. There has been increasing international 
recognition of the need to give the judiciary a degree of institutional autonomy 
as a means of protecting judicial independence. The proposal to make the 
Scottish Court Service a separatepart of the Scottish Administration is in line 
with that trerid. Hitherto there has always be risk, at least in terms of 
perception, that the executive could, through its control of the court service, 
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hamper the effective operation of the courts to its own ends. The proposal that 
a majority of the members of the Scottish Court Service are to be members of 
the judiciary would in the Lord President’s view enable the judiciary to bring to 
bear on the matter of the delivery of the essential administrative support for 
the courts their unrivalled knowledge and experience of the operation of the 
courts. This will ensure that the essential administrative support is truly 
focussed on the di administration of justice. 

The Lord President is of the view that the arrangements proposed by the Bill 
for the financing of the Scottish Court Service and for the accounting for its 
use of public funds resolve satisfactorily the potential for tension among the 
need for judicial independence, the need for political freedom to determine 
how to allocate limited public resources and the need for appropriate scrutiny 
of the consumption of those resources. In that regard the Lord President sees 
as particularly important section 1(2)( which makes it dear that Ministers must, 
in seeking to uphold the continued independence of the judiciary, have regard 
to the need for the judiciary to have the support necessary to enable them to 
carry out their functions. 

Judicial appointments  

(a) Composition of the Judicial Appointments Board 

As presently proposed the Judicial Appointments Board will comprise three 
judicial members (one judge, one sheriff principal and one sheriff), two legal 
members and five lay members (paragraphs 3 and 4 of schedule 1). The Lord 
President is of the view that the representation of the judiciary in this regard is 
inadequate. He is of the view that this composition of the Board fails to take 
adequate account of the value to be gained from the involvement in the 
recruitment process of judicial members whose experience of the very 
position which is being recruited for enables them to make an effective 
assessment of the candidates’ promise in that regard. The matter is 
particularly acute in relation to the recruitment of judges of the Court of 
Session. The Lord President suggests that where the Board is recruiting a 
judge of the Court of Session, there should be a minimum of two judges of the 
Court of Session involved in the process. He would also favour the addition of 
another sheriff. 

The Lord President is not in any event persuaded that paragraph 4(1) of 
schedule 1, which requires that the lay membership is equal to the total of the 
judicial and legal membership, is a manifestation of any particularly 
compelling constitutional principle. The Judicial Appointments Commission 
established under the Constitutional Reform Act 2005 has 15 members of 
whom seven are judicial, two legal and six lay (including the chair). The 
Northern Ireland Judicial Appointments Commission has 13 members of 
whom six are judicial, two are Legal and the remaining five lay. And that 
Commission is chaired by the Lord Chief Justice of Northern Ireland as the 
senior judicial member. The Lord President would also drawn the attention of 
the Committee to the recent UK Government consultation paper entitled The 
Governance of Britain: Judicial Appointments (CP25/07). Annex A to that 
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document sets out the arrangements for the making of judicial appointments 
in many other jurisdictions. It does not appear to indicate that an equal lay and 
legal split in a judicial appointments board or commission is a common feature 
of systems which have such a board or commission. 

(b) Appointment of temporary judges of the Court of Session 

Presently temporary judges are appointed by the Scottish Ministers, after 
consulting the Lord President, for such period as they consider appropriate. 
Section 10 of the Bill would bring the appointment of temporary judges who 
are not existing judicial office holders within the remit of the Board, and 
section 21 would make the appointment of a temporary judge endure for five 
years with automatic renewal in most circumstances. 

The Lord President has concerns about the workability of bringing the 
appointment of temporary judges who are not existing judicial office holders 
within the rem of the Board. In his view the Lord President, as the judge 
charged with the responsibility for the efficient disposal of the business of the 
supreme courts, is best placed to judge (a) what is required in terms of 
temporary judicial cover, and (b) who amongst eligible practitioners and 
shrieval office holders are most suited to being appointed as temporary 
judges. Furthermore the imposition of onerous application procedures such as 
are required by the Board in relation to other judicial offices is likely, in the 
Lord President’s view, to discourage a number of the most suitable 
candidates from applying for the office. Those procedures are also likely to be 
time consuming and therefore to make it less easy for unexpected pressures 
on the system to be met by the appointment of further temporary judges. The 
better course, it is suggested, is that the power to appoint temporary judges 
should be conferred on the Lord President — as is the proposed position with 
the appointment of retired judges. 

Section 21 has the effect, in the Lord President’s view, of turning temporary 
judges into “part-time judges” of a character rather similar to that of the part-
time sheriffs created by the Bail, Judicial Appointments etc. (Scotland) Act 
2000. While the Lord President understands the reasons for section 21 of the 
Bifi, he is concerned to ensure that there remains an adequate facility for 
dealing with circumstances in which there is a genuine short term need for 
judges to be appointed on a temporary basis. Examples might be where a 
judge is unexpectedly struck down by a long term illness or is appointed to 
chair a public inquiry at relatively short notice. In the Lor4 President’s view it 
remains to be seen whether the new arrangements for temporary judges will 
enable the creation of a sufficiently large pool to enable that resource to be 
resilient enough to meet all needs for temporary judicial cover arising in such 
circumstances. He would therefore favour the retention of some form of 
mechanism whereby truly “temporary” appointments might speedily be made 
to cater for such events. 

(c) Other matters 
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The Lord President is broadly content with the arrangements, in section 18 
and schedule 2, for the appointment of the Lord President and the Lord 
Justice Clerk. For similar reasons to those outlined above in relation to the 
composition of the Board, he would however prefer that the panel included a 
judicial majority or, at least, a judicial casting vote. It is noted that under the 
arrangements which apply to the appointment of the Lord Chief Justice of 
England and Wales and the Heads of the Divisions of the Senior Courts 
(sections 67 to 75 of the Constitutional Reform Act 2005) the judge who chairs 
the panel has a casting vote (see section 71(13)). 

The Lord President is content with the proposal, given effect in section 2O of 
the Bill, whereby a solicitor does not require to have extended rights of 
audience in both the higher civil courts and the• higher criminal courts in order 
to be eligible for appointment as a judge of the Court of Session. He remains 
of the view, however, that substantial experience of pleading in the higher 
courts is a necessary criterion for appointment as such a judge. 

Judicial conduct 

(a) Complaints 

In his responses to the two consultation exercises which informed the 
formulation of the Bill, the Lord President expressed himself to be opposed to 
the creation of a complaints system along the lines of that proposed in 
sections 26 to 32 of the Bill. In particular he did not see the need for a formal 
complaints system in relation to the judges of the Court of Session where the 
existing informal arrangements have worked satisfactorily over the years. In 
expressing that view the Lord President was mindful, amongst other things, of 
the fact that most of the complaints against the judiciary emanate from 
disappointed litigants and that formalising the complaints system might bring 
the risk of increasing substantially the number of such complaints. It is 
noteworthy that the financial memorandum estimates that the level of 
complaints is likely to double in consequence of the new complaints system 
(see paragraph 196). This increase in the level of complaints, and the 
increased formalisation of the system for dealing with them, will have 
implications for judicial if me and for public resources which should not be 
underestimated. One example which may be instructive is the experience of 
New South Wales. As at 2000, New South Wales, with a population of 5.8m, 
had a judicial complaints system which was supported by a staff of 28 and 
had an annual budget of $2.9m dollars (E1.2m). 

If such a regime is to be enacted, the Lord President is of the view that the Bill 
takes the right approach by conferring the power to make detailed procedural 
rules upon him (section 26) and that these rules should be published. These 
steps would be consistent with international standards in this area. The Lord 
President is also of the view that the Bill takesthe right approach by conferring 
on him the power to imp disciplinary sanctions short of removal from office 
(section 27) and the power to suspend judicial office holders from office 
(section 32). So far as the proposal that there should be a Judicial Complaints 
Reviewer is concerned (sections 28 and 29), the Lord President can see the 
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force in the argument that some independent oversight of the handling of 
complaints might be appropriate to ensure that the system commands the 
necessary degree of public confidence. It is in his view consistent with the 
principle of judicial independence that the functions of the Reviewer are 
confined to ensuring that the relevant procedure is observed. 

(b) Removal from office 

The Lord President is content with the structure proposed for removal of 
judicial office holders from office. 

Michael Anderson 
Legal Secretary to the Lord President 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Judicial Appointments Board for Scotland 

Introduction

1. We welcome the introduction of the Bill and believe that the Board has a 
significant role to perform in the Scottish context underpinned by its 
independent status in relation to the Government and Judiciary. In this 
response we have concentrated on Chapter 3 and Schedule 1 of the Bill. 

Chapter 3 — Judicial Appointments

Section 9 — The Judicial Appointments Board for Scotland 

2. The Board noted in sub-section (3) that the Board “is not to be subject to 
the direction or control of any member of the Scottish Executive or any other 
person.” This is a welcome reinforcement of the Board’s independent status. 

Section 10 — Judicial Offices within the Board’s remit 

3. There are two new additions to number of judicial offices which the Board 
would be responsible for - the office of Chairman of the Scottish Land Court 
(subsection (l)(b)) and the office of temporary judge (subsection (l)(c)), now a 
split process which may require further consideration in due course. Though 
not covered by this Bill, the Board is responsible under the Criminal 
Proceedings etc (Reform) (Scotland) Act 2007 for approving procedures for 
the appointment of Justices of the Peace. 

Section 11 — Recommendations of the Board 

4. The Board welcomed the safeguard in subsection (1) that the Scottish 
Ministers can only appoint an individual to or recommend an individual for a 
judicial office if that individual has been recommended by the Board for that 
office.

Section 12 — Selection criteria 

5. In respect of subsection (2) the Board has, since it inception in June 2002, 
considered all candidates solely on their merits and in accordance with the 
Criteria for Judicial Appointments (set out in Annex A to this response). The 
Criteria is in the public domain and available to all candidates. 

6. Subsection (3) provides for the Board to select an individual only if we are 
satisfied that the individual is of good character. In that context following 
consultation with the First Minister, Lord President and other interested 
parties, the Board recently adopted a Statement of Principles on Criminal 
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Convictions (attached at Annex B to this response). This Statement is 
available on the Board’s website and to all candidates. 

Section 13 — Assessment of legal knowledge, skills and competence 

7. The Board’s procedures in this regard can be covered in a Memorandum of 
Understanding between the Board and the Scottish Government. However we 
propose that the word “formal” should be inserted before “assessment” on the 
first line of subsection (1) in order to clarify the nature of this duty. 

Section 14 — Encouragement of diversity 

8. The Board places great importance on the expectation “.. to consider ways 
of recruiting a Judiciary which is as representative as possible of the 
communities in which they serve ... “. The Board has set up a Diversity 
Working Group, chaired by Professor Alan Paterson and involving 
representatives from the Law Society of Scotland and the Faculty of 
Advocates. The Group’s remit is to “to assist the Judicial Appointments Board 
for Scotland in considering ways of recruiting a Judiciary which is as 
representative as possible of the communities they serve, through: 

(a) the identification of evidence in relation to diversity among the legal 
profession in Scotland and whether that diversity is reflected in 
applicants for judicial office; 

(b) consideration of gaps in that evidence and suggestions as to how 
they might be filled; 

(c) practicable suggestions for increasing the proportion of people from 
under-represented groups who apply for judicial office; 

(d) making a report to the Board covering the above issues. 

The term “diversity” may relate to the following: sex or marital status, 
race, disability, age, sexual orientation, language or social origin, other 
personal attributes including beliefs or opinions such as religious 
beliefs or political opinions.” 

Section 15 — Guidance 

9. When the Board was created in 2002, the Scottish Ministers issued 
guidance covering such issues as our remit, membership, working 
arrangements, polices and procedures (and its transparency), equal 
opportunities, confidentiality, annual reports, restrictions on Board Members 
and funding. This guidance was not published by the Scottish Executive but is 
publicly available on request. Some parts of the Guidance have been 
published in the Board’s Annual Reports and on our website. There was no 
subsequent guidance issued but, at the invitation of the Scottish Ministers, the 
Board published a Statement of Principles on Criminal Convictions (attached 
at Annex B to this response). 
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10. The Board noted that under subsection (6) the Lord President is now able 
to issue guidance to the Board. We recognise that this relates to the new role 
of the Lord President as the Head of the Scottish Judiciary (as set out in 
section 2 of this Bill) and notes the requirement for prior consultation with the 
Board.

11. We note that this section is framed as guidance to which the Board should 
have regard rather than as an instruction.. Additionally the Board would see 
benefit in any proposed guidance being the subject of 
consideration/endorsement by the Justice Committee. 

Section 16 — Confidentiality of information 

12. The Board and its Secretariat place a very high importance on the 
confidentiality of information received during the course of their work. This is 
particularly true in the case of candidates disclosing criminal convictions or 
health issues which may need to be taken into account by the Board. At its 
meeting in February 2008 the Board adopted a Data Protection policy and the 
Secretariat staff are asked to sign a Confidentiality Agreement if they are not 
permanent civil servants. 

13. We consider it is important that this section should contain clear 
provisions as to the responsibilities of the Board to maintain confidentiality 
whilst being subject to the Freedom of Information (Scotland) Act 2002. 

Section 17 — Annual Report 

14. The Board has published Annual Reports since its inception in 2002. 
When the Board moved from Hayweight House to its current accommodation 
at 9-10 St Andrew Square and was given its own budget to work within, it was 
agreed that each Annual Report should be in line with the standard fmancial 
years (April to March). The Annual Report for 2006-2007 was the first to 
provide a Financial Statement. 

Lord President and Lord Justice Clerk 

Section 18 — Appointment 

15. No comments. 

Section 19 — Selection criteria 
16. No comments. 

Other Court of Session judges 

Section 20 — Eligibility of solicitors for appointments as judges 

17. The Board noted the potential widening the pool of potential candidates 
eligible for the office of Senator of the College of Justice. 
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Section 21 — Temporary judges: tenure 

18. No comments. 

Section 22 — Re-employment of retired judges 

19. No comments. 

Section 23 — Appointment of temporary sheriffs principal 

20. No comments. 

Section 24 — Re-employment of retired sheriffs principal and sheriffs 

21. The Board notes the Scottish Government’s intention to allow former 
sheriffs principal and sheriffs to be re-employed after retirement. 

Section 25 — Appointment of part-time sheriffs 

22. No comments. 

Schedule 1

Paragraph 1 — Status of the Board 

23. The Board has a unique role to play in an independent judicial 
appointments process. As such it is essential that the precise legal status of 
the Board should be clearly expressed within the legislation as should the 
indemnity provision applicable to Board Members. 

Paragraph 2 — Membership 

24. No comments. This refers to the current categories of Board membership. 

Paragraphs 3 and 4 — The judicial and legal members and The lay 
members
25. Our experience during the life of the Board has been that, in relation to our 
existing workload, the membership is capable of effective operation and that 
the blend of membership is representative and well-balanced. Of the three 
judicial appointments bodies in the UK, the Board is unique in having an equal 
number of lay and judicial/legal members. The Board recognises there are 
varying views upon this balance and that it is ultimately a mailer for the 
Scottish Parliament to determine. 

Paragraph 5 — Persons disqualified from membership 

26. No comments. 

Paragraph 6 — Term of office 
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27. The Board noted the inclusion of a time limit of 6 months in sub-paragraph 
(5) and considers that this should be an adequate period to find a 
replacement.

Paragraph 7 — Resignation of members 

28. In our response to the Scottish Executive’s consultation paper Proposals 
for a Judiciary (Scotland) Bi we suggested that six months should be required 
to give an appropriate period of notice. We are pleased that this has been 
incorporated into the Bill. 

Paragraph 8 — Removal of members 

29. The Board is concerned about sub-paragraph (3)(b) which allows a 
member to be removed upon conviction of any offence: this seems to us to 
open up the possibilities of draconian use. We would prefer the terminology 
“any offence which is serious in the view of the Minister or Lord President”. 

30. In addition we are anxious that the criterion which allows the Scottish 
Ministers and the Lord President to remove a member who “is otherwise unfit 
to be a member. or unable for any reason to discharge the flmctions of a 
member.” is too broad and needs better defmition. The Board feel that this 
could impinge upon the independence of the members. 

Paragraph 9 — Chairing Member: appointment and tenure 

31. No comments. 

Paragraph 10 — Chairing Member: resignation, removal, vacancy etc 

32. No comments. 

Paragraph 11 — Temporary members 

33. No comments. 

Paragraph 12 — Conflicts of interest 

34. The Board have serious concerns about the effect that this Paragraph 
would have on the efficient management of the judicial appointment process 
in that it is potentially unworkable. This Paragraph would mean that when a 
Board Member declares a conflict of interest in at least one candidate in that 
appointment exercise, they must withdraw from the entire exercise and a 
temporary member is appointed in their place for the duration of that exercise. 
Paragraph 3(2) of Schedule 1 makes provisions for the appointment of an 
advocate or solicitor practising in Scotland. Given the small legal community 
in Scotland, particularly of advocates, the legal members would be most 
affected as they are most likely to have some form of association with the 
candidates. The consequence of this section would be that the participation of 
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the same judicial and legal members throughout the life of their appointment 
would be severely limited. 

35. The practice adopted by the current Board is that conflicts of interest are 
declared when a Board Member has a close personal relationship with the 
candidate or has acted in a professional capacity for the candidate in the 
recent past or has any other conflicts which in the opinion of the Member 
could be seen as material. When a Board Member declares a conflict of 
interest in respect of a candidate they withdraw from all discussion, interview 
and recommendation for that particular candidate and do not participate in 
interviews upon the day on which that candidate is involved. They will 
continue to be involved in the consideration of the other candidates (for whom 
no conflict of interest has been declared). Experience has shown that since 
the Board commenced work in June 2002 there has been at least one conflict 
of interest declared by a judicial/legal member in each of the appointment 
exercises. The current practice has worked well and Board members are 
capable of reaching proper decisions at each stage of the appointment 
process.

36. Should the current clause remain it would be necessary to have clear 
guidelines as to what the Scottish Ministers would consider to be conflicts of 
interest. One option could be for the Board members to declare conflict of 
interest only in the clearest of cases, such as membership of the same 
immediate family as a candidate. Should this section be passed in its current 
form the appointment process would become very cumbersome as the Board 
would need to circulate a list of candidates to Board members inviting the 
members to declare any conflicts of interest before they are involved in the 
sifting process. In addition the Scottish Ministers would need to maintain a list 
of potential lay and legal members willing, and available at short notice, to 
come in to take part in an appointment exercise (having already ensured that 
they don’t have any conflicts of interest). The Lord President presumably will 
be able to call one of the other Senators, Sheriffs Principal or Sheriffs to 
replace a judicial member, subject to no further conflict of interest arising in 
each case. This extended circulation would have significant implications in 
relation to confidentiality. 

37. The Board would be happy to assist in the rewording of Paragraph 12 to 
Schedule 1 to address these concerns. 

Paragraph 13 — Fees and expenses 

38. No comments. 

Paragraph 14 — Administrative support 

39. The Board would like to reiterate the need for a realistic financial 
settlement. We have responded separately to the Finance Committee on the 
Financial Memorandum to the Bill. 

Paragraph 15 — Procedure 
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40. No comments. 

Paragraph 16 — Committees and delegation 

41. The Board has established a number of groups to consider specific 
issues, eg lay justice, diversity, criminal convictions. These have helped to 
relieve the pressures on the workload of the Board. 

Paragraph 17 — Validity of proceedings 

42. No comments. 

Paragraph 18 — Board to fall within remit of Commissioner for Public 
Appointments in Scotland 

43. The Board has made it clear to the Scottish Government that we consider 
it inappropriate to have a senior civil servant on the selection panel for Board 
members. This argument was accepted by the Scottish Government for the 
last round of lay members appointments and this should continue for the 
forthcoming round of appointments until this is given statutory effect. In this 
context the Scottish Government would need to provide a formal commitment 
before any enactment allowing the Scottish Ministers to make any 
appointments as provided by paragraphs 2 b) and (c) of Schedule 1. 

Paragraph 19— Code of conduct for members 

44. No comments. 

Paragraph 20 — Maladministration 

45. No comments. 

Paragraph 21 — Freedom of Information 

46. We note the inclusion of the statutory Board on the list of authorities 
subject to the provisions of the Freedom of Information (Scotland) Act 2002. 
We seek assurance that such inclusion would not have the effect of 
preventing us from safeguarding information relating to individual candidates 
or their nominated referees. 

Paragraph 22 — Transitional provision: constitution of the first Board 

47. No comments. 
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ANNEX A 

Criteria for Judicial Appointment 

The Board will rank and prefer those candidates who are considered suitable 
for appointment and make its recommendation to the First Minister. 

Successful candidates will have: 

 attained a high level of legal knowledge and experience; 
 the ability to apply knowledge and experience to make sustainable 

decisions;
 intellectual and analytical ability; 
 sound judgement and the ability to exercise discretion effectively; 
 the ability to marshal facts and competing arguments and reason logically 

to a correct and balanced conclusion; 
 the ability to reach firm conclusions, to think, decide and act independently 

of others and rely on their own judgement; 
 good communication and listening skills; 
 the ability to communicate with all types of court user, including lay people, 

giving instructions, explaining complex issues and giving decisions clearly, 
concisely and promptly, either orally or in writing; 

 the ability to command the respect of court users and to maintain fair-
minded discipline in court and in chambers without appearing pompous, 
arrogant or overbearing; 

 the ability to manage cases effectively and promote the expeditious 
despatch of business; 

Successful candidates will also possess the following personal qualities: 

 integrity and independence — they will have a history of honesty, 
discretion and straightforward dealing with professional colleagues, clients 
and the courts; 

 independence of mind and moral courage - prepared to take and maintain 
unpopular decisions when necessary; 

 fairness and impartiality — they will be open minded and objective, with 
the ability to recognise and discount any personal prejudices. They will 
seek to ensure that all who come before them have the opportunity to put 
their case clearly and have it considered as fully and as objectively as 
possible;

 understanding of people and society - respect those of different 
backgrounds and be sensitive to the influence of different ethnic and 
cultural backgrounds on the attitudes and behaviour of people whom they 
encounter in the course of their work; 

 maturity and sound temperament — they will display a maturity of attitude 
and approach and be firm and decisive while remaining patient, tolerant, 
good humoured and even-tempered; 

 courtesy — they will be courteous and considerate to all court users and 
court staff; 
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 commitment, conscientiousness and diligence — committed to public 
service and to the proper and efficient administration of justice, which they 
will pursue conscientiously, with energy and diligence and a due sense of 
responsibility.

In assessing these qualities the Board will have regard to the information 
provided by candidates in theft applications, the reports from referees where 
requested and the performance of individuals at interview. 
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ANNEX B 

Criminal Convictions — Statement of Principles 

1. The Board takes a serious view of criminal convictions and will take such 
convictions into consideration when assessing the suitability of candidates for 
judicial appointment. 

2. As a general principle the Board will consider the individual circumstances 
of each conviction declared by a candidate and, if a candidate has been 
interviewed, will comment on those circumstances in its report to the First 
Minister.

3. The Board will consider an administrative penalty or order imposed on a 
candidate - for example, a Fixed Penalty Notice or an Anti Social Behaviour 
Order — as being analogous to a conviction. 

4. It is recognised that after a period of time the impact of a particular 
conviction may be significantly diminished and this factor will be taken into 
account in the Board’s considerations. 

5. In the case of offences punishable by imprisonment, whether or not a 
period of imprisonment has been imposed, the Board will in each case reach 
a view as to whether the offence would disqualify a candidate from 
appointment and if so whether such a disqualification should be permanent. 

6. In the particular case of drink driving or driving under the influence of drugs, 
the Board will not consider an application from a candidate found guilty of the 
offence for a period of 12 years from date of conviction, unless exceptional 
circumstances had applied. After a 12-year period has elapsed, the 
circumstances of the offence will be considered in the overall assessment of 
the candidate. 

7. In relation to other driving offences, if a period of disqualification has been 
imposed, although the exact period of exclusion will depend on the nature of 
the specific offence(s) involved the expectation would be that the Board would 
not consider an application for 2 years from the end of the disqualification 
period.

8. A pattern of repeated offences, including those dealt with by administrative 
penalty or otherwise, and including repeated driving offences which had not 
resulted in disqualification, would also be considered by the Board as 
potentially excluding a candidate from consideration until a particular period 
free from such offences had elapsed. Although the exact period will depend 
upon the nature of the specific offences involved the expectation would be 
that the Board would not consider an application until a period of 2 years had 
elapsed since the last offence. 

Chris Orman 
Secretary to the Board 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written Submission from the Scottish Consumer Council 

Thank you for your letter of 5 February, inviting the Scottish Consumer Council’s 
views on the above bill.  The purpose of the Scottish Consumer Council is to 
make consumers matter. We do this by putting forward the consumer interest, 
particularly that of disadvantaged groups in society, and by working with those 
people who can make a difference to achieve beneficial change. We therefore 
have an interest in the appointment, management and removal of the judiciary 
from the perspective of the consumers who need to use Scotland’s courts.

Judicial Independence 
We welcome the statutory reinforcement of the long established principle of 
independence of the judiciary, which is of great constitutional importance. 
However, while we believe that it is fundamental in a democracy that judges have 
complete independence in their decision-making, we do not accept that this need 
for independence confers absolute autonomy over the way in which a judge or 
sheriff conducts him/herself in reaching those decisions, as discussed further 
below.

We broadly welcome the statutory responsibilities which are to be given to the 
Lord President as head of the judiciary. It is important, however, that sufficient 
resources are made available to allow the Lord President to carry out these 
responsibilities in an effective manner. 
Judicial Appointments
It is vital that consumers have adequate access to justice, including access to the 
courts, where disputes cannot be resolved by some less formal means. If those 
using the courts are to have real access to justice, court processes must be fair, 
and just as importantly, seen to be fair. There must therefore be a transparent 
and open system for appointing judges and sheriffs, whereby appointments are 
publicly advertised, based on a clear job description and subject to references. 
We are therefore very pleased that the Judicial Appointments Board is to be put 
on a statutory footing.
We welcome the statutory commitment to ensuring that the Board continues to 
have a non-lawyer chair,1 with equal numbers of non-lawyer and judicial/legal 
members, which will help to lessen any public perception that the appointments 
process is controlled by the legal fraternity.

1 Schedule 1Paragraph 9 
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Diversity issues and judicial appointments 

We are particularly pleased that the bill places a statutory duty on the Board to 
have regard to the need to encourage diversity in making judicial appointments.2

It is essential that those who sit in judgement reflect so far as possible those 
within the community they serve, and we are delighted that the bill recognises 
this as being central to the Board’s remit. The Judicial Appointments Commission 
for England and Wales has a similar duty, and has published a trilateral diversity 
strategy together with the UK government and the Lord Chief Justice. The 
strategy is an integrated approach which commits all three parties to work 
towards a more diverse judiciary, which has an increased understanding of the 
communities it serves.3 We believe that a similar approach should be considered 
in Scotland, and we are pleased to note that the Judicial Appointments Board 
has established a Diversity Working Group.4

Appointment of Board members 

We note that the bill provides that judicial members of the Board will be 
appointed by the Lord President, while legal and lay members will be appointed 
by Ministers.5 We believe that all members of the Board should be treated 
equally, including how they are appointed. If the other members are required to 
apply for the position and are appointed according to Nolan rules, we can see no 
good reason why the judicial members should not be required to do so. This 
would not preclude the Lord President from chairing any appointment panel to 
appoint a judicial member.
Removal of Judges of the Court of Session, Sheriffs and Sheriffs Principal
Just as a transparent procedure for appointing judges and sheriffs is essential for 
public confidence, there should be an equally clear and open procedure for 
removing them, should this prove to be necessary. At present there are no clear 
guidelines as to the circumstances in which the removal processes for judges in 
the Court of Session should be invoked. We therefore welcome the proposal to 
establish an independent tribunal, including a non-legal member,6 which should 
help to ensure openness in the procedure. 
With regard to the removal of sheriffs and sheriffs principal, the proposed 
establishment of an independent tribunal along similar lines to that for judges of 
the Court of Session7 will be a considerable improvement on the current process. 
While we appreciate that the two proposed procedures emanate from different 
pieces of legislation, it seems to us that there is a strong case for establishing a 
single tribunal to consider the removal of both judges of the Court of Session and 
sheriffs/sheriffs principal. 

2 Section 14 
3 Source: Judicial Appointments Commission Annual Report 2006-7 
4 Source: Judicial Appointments Board Annual Report 2006-7 
5 Schedule 1 Paragraph 2 
6 Section 33 
7 Section 38 

330



                                                          

Judicial Conduct 
The bill replicates the current criteria for removal of both judges of the Court of 
Session and sheriffs/sheriffs principal, referring to the office holder being ‘unfit for 
office by reason of inability, neglect of duty or misbehaviour.’ While this broad 
definition gives the tribunals wide discretion, a code of conduct for judges and 
sheriffs would be extremely useful both for the tribunals and for judicial office 
holders themselves.
We believe that introducing such a code of conduct, to be overseen by the Lord 
President and Sheriffs Principal respectively, as discussed in an earlier 
consultation paper on this issue,8 would be a very positive step forward. Such a 
code, which should apply to both judges of the Court of Session and 
sheriffs/sheriffs principal, would set out clearly what is expected of judicial office 
holders. In addition to clarifying the position for office holders themselves, this 
would provide a starting point for making decisions as to whether a judge or 
sheriff/sheriff principal has failed to conduct him/herself in an appropriate 
manner. Drafting such a code could be an early task for the Lord President’s 
office.

Complaints
While we do not believe that complaints about judicial conduct are currently a 
widespread problem, there is a need for a more structured process for dealing 
with those complaints which do arise, to ensure public confidence in the judicial 
system. We have previously expressed concern that there is currently no clear 
mechanism for regulating the conduct of sheriffs and judges, beyond the drastic 
and very rarely invoked measure of removing them from office. 9

We would like to see a fair, open and accessible complaints procedure for 
making a complaint about treatment by, or the conduct of, a judge or sheriff, 
should this be necessary. The bill appears to give powers to the Lord President 
to make rules for dealing with complaints about conduct.10 We would suggest 
that there should be an independent complaints body for Scotland. We are 
concerned that the focus of the bill appears to be solely on disciplining the 
judicial office holder. It is not clear how the complaint might be dealt with from the 
perspective of the complainer, who may be aggrieved and upset about the way in 
which the judge or sheriff has conducted him/herself.
There does not appear to be any mechanism for any form of redress to the 
complainer. While we accept that judges and sheriffs are immune from suit, 
provision should be made for other suitable forms of redress, such as 
compensation for distress or inconvenience, an apology, an explanation as to 
what went wrong, or an assurance that the same thing will not happen again to 
someone else.
It would of course be necessary for any such process to filter out those who were 
simply unhappy with the outcome of their case, rather than the service they had 
received or the conduct of the judge.  There would also need to be a transparent 

8 Judicial Appointments: an inclusive approach, Scottish Executive, 2000 
9 Response to Judicial Appointments: an inclusive approach,  2000; Response to Strengthening Judicial 
Independence in a Modern Scotland,  2006; Response to Proposals for a Judiciary (Scotland) Bill,  2007 
10 Sections 26-27 
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way of filtering out any frivolous or vexatious complaints, with provision for 
independent review. However, we believe that these difficulties can be dealt with: 
the priority should be to ensure that a clear and accessible complaints procedure 
exists, to deal with any valid complaints which do arise. 
While we entirely accept that the judiciary must have independence in making 
legal decisions, this should not mean that they cannot be held to account for their 
conduct where necessary. While judges and sheriffs are not employees, they are 
public office holders, paid for by the public purse. In order to ensure that they are 
receiving value for money, the public is entitled to expect them to be held to 
account, in the same way as others providing a public service should be publicly 
accountable. As the Scottish Executive report Modern Laws for a Modern 
Scotland stated: 
‘Civil justice is a public service. The public is entitled to expect that the services 
provided by the different parts of the civil justice system deliver value for money. 
They are also entitled to expect that they meet reasonable expectations based 
on other, more difficult to measure values, such as treating people fairly and with 
respect, and being accessible.’11

The Scottish Court Service 

While we welcome the establishment of new governance arrangements for the 
Scottish Court Service, we are concerned about the proposed balance of 
representation on the new body. We welcomed the recommendations in the final 
report on the Agency Review of the Scottish Court Service that it should engage 
and consult with users and stakeholders, and that there should be greater 
transparency in decision-making at board level.12

It is important that all of the main stakeholder groups with an interest in the courts 
should be represented on the proposed body, including members of the public, 
such as litigants, jurors and witnesses, who use the courts. While we are pleased 
that there will be non-legal/judicial members on the new body, we do not 
consider that three such members out of a total of thirteen13 is sufficient.  
As we said in our response to the 2006 consultation, we believe that the new 
body  should have at least equal numbers of legal and non-lawyer members, and 
should be chaired by a non-lawyer. This would follow best practice, and would be 
in keeping with similar bodies within the justice field, such as the Judicial 
Appointments Board and the new Scottish Legal Complaints Commission. 
The Board has equal numbers of lawyer and judicial members and lay members, 
while the Commission has a slight majority of non-legal members. Both bodies 
are required by statute to have a non-lawyer chair, which is important for public 
confidence in them. Given that much of the new body’s work is likely to relate to 
operational and management issues, which would not necessarily require legal 
expertise, we believe that the membership should be reconsidered. 

11 Modern Laws for a Modern Scotland: a report on civil justice in Scotland, Scottish Executive, February 
2007, at paragraph 3.9 
12 Agency Review of the Scottish Court Service, Report by Douglas Osler CB KSG, Scottish Executive 
Justice Department, January 2006  
13 Schedule 3  paragraph 2(3) (d) 
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I hope that these comments are helpful. 

Martyn Evans 
Director
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written Submission from Lord McCluskey

Unnecessary and Misconceived: Some Reflections on the Judiciary and Courts 
(Scotland) Bill 

A. INTRODUCTION 

It is difficult to understand the point of this Bill.1 Much of it is unnecessary; some 
misconceived. If enacted, it will do little good; it may well do some harm. Sadly, 
it seems to have been prepared with scant regard to the history, traditions and 
ethos of the Scottish judicial system. The Policy Memorandum and Explanatory 
Notes fail to disclose the real background to those of the provisions that are 
genuinely new.

The Scottish Executive’s first “consultation” paper,2 foreshadowing this Bill, is 
silent about the true origins of the underlying decisions taken before the 
“consultation” process began. These were decisions about remedying supposed 
weaknesses in the existing constitutional basis of judicial independence, about 
the need to “modernise” aspects of the judiciary, about following the English in 
creating a new statutory creature entitled “Head of the (Scottish) Judiciary” and 
about new systems for investigating and dealing with any allegedly 
unsatisfactory conduct by judges. 

Consider the provenance of the provisions contained in Part 1, and Chapters 1 
and 2 of Part 2, of this Bill. It derives from one of the most remarkable events in 
modern constitutional history.

On 12 June 2003, Downing Street, without previous consultation or 
announcement to Parliament, issued a press notice saying that the office of 
Lord Chancellor had been abolished.3 The Lord Chancellor,4 the fourth-ranked 
member of the Cabinet, had left the Government and some of his 
responsibilities were to be transferred to Lord Falconer of Thoroton. Given a 
new title, “Secretary of State for Constitutional Affairs”, he entered the Cabinet 
as its most junior member. The details of the surrounding events are a matter 
for historians; but it is understood that the then Home Secretary5 had insisted 
on including in his Asylum and Immigration Bill an “ouster” clause, excluding the 
jurisdiction of the courts in asylum appeals. Lord Irvine, arguing that such a 

                                       
1 SP Bill 6, Session 3 (2008), available at www.scottish.parliament.uk/s3/bills/06-
JudiciaryCourts/.
2 Scottish Executive, Strengthening Judicial Independence in a Modern Scotland 
(2006), available at www.scotland.gov.uk/Publications/2006/01/30154152/0.
3 See “Briefing from the Prime Minister’s Official Spokesman on: Reshuffle”, 12th June 
2003, available at www.number-10.gov.uk/output/Page3895.asp.  [This link is no longer active]
4 Lord Irvine of Lairg. 
5 David Blunkett. 
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provision would be an unacceptable violation of the rule of law, in effect said, 
“Over my dead body!”. The Prime Minister sided with the Home Secretary.6

Instead of announcing that the Lord Chancellor had been removed for 
defending the rule of law, it was asserted that the role of Lord Chancellor had 
become an unacceptable constitutional anomaly: the message was that 
“modernisation” had suddenly become compellingly urgent, following the 
incorporation into UK law by the Human Rights Act 19987 of the 50-year old 
European Convention on Human Rights. Initially the authors of the 
announcement failed to appreciate that the 800-year-old office of Lord 
Chancellor could not be abolished by an informal briefing to the press, not least 
because the Lord Chancellor had unique statutory responsibilities under nearly 
400 Acts of Parliament, was Speaker of the House of Lords, and was alone 
responsible for appointing many office holders in England and Wales8, including 
judges.9

Soon, however, it was embarrassingly realised that the Lord Chancellor, as well 
as being a member of the Cabinet, was head of the judiciary in England: 
accordingly if the office were to be abolished and the functions transferred to a 
purely political minister10 then somebody else would have to fill this vacant post, 
and a new system created to appoint judges. That realisation led to urgent and 
secret discussions with Lord Woolf, the Lord Chief Justice, resulting, in January 
2004, in a “Concordat” between Lord Woolf and Lord Falconer. The Concordat 
governed some 700 matters affected by the changes. Lord Howe of Aberavon 
said of the original announcements, “[t]he overwhelming fact is that this 
package of proposals, whatever their intrinsic merits, arrives in the form of a 
pre-emptive bunch of products, produced as a mismanaged political change of 
governance”.11

For Scotland, what is important to note is that the secret discussions did not 
involve the Lord President, the Lord Advocate, the Advocate General, the Law 
Lords, the Scottish judges, the Faculty of Advocates or the Law Society of 
Scotland. In one sense, that is not surprising because the changes – apart of 
course from the decision to create a Supreme Court12 – hardly affected 
Scotland. The relevant effects in England of abolishing the office of Lord 
Chancellor were that the previous method of appointing judges had to be 
scrapped, that the English judiciary lost the main bulwark of their independence 
from the executive, and that the disciplinary system for English judges 
effectively ceased to exist. 

                                       
6 The ouster clause survived only until 4 May 2004 when, in deference to the views of 
Lord Irvine, the government abandoned it at the Committee stage of the Bill in the 
House of Lords. Thus the issue that generated the constitutional big bang expired 
unremarked and unmourned.  
7 The leading protagonist of which was Lord Irvine, when Lord Chancellor. 
8 In this article the term “England” is usually intended to embrace England and Wales. 
9 And QCs, in England and Wales. 
10 Not necessarily a lawyer or a member of the House of Lords. 
11 HL Deb 16 June 2003, col 541. 
12 This is a separate issue not dealt with in this article. 
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However, in Scotland, the Lord Chancellor had no functions in relation to the 
appointment of judges to the Court of Session. The independence of the 
Scottish judiciary equally owed nothing to the role of the Lord Chancellor: it 
depended upon a separate, distinct and pre-1707 convention that no one had 
dreamt of challenging for centuries: indeed, that independence had recently 
been buttressed by the Human Rights Act 1998 and the Scotland Act 1998.13 If 
it had been thought necessary to modify that convention by legislation, then the 
time to do it was when the Scotland Act 1998 was passed. That Act contained 
new provisions about the appointment and removal of judges; and it also 
dramatically altered the constitutional role of the Lord Advocate who, until then, 
had been seen as having a role as protector of judicial independence. The Lord 
Chancellor had no role in relation to disciplining the Scottish judiciary: that was 
a matter for the Lord President, and section 95 of the Scotland Act. 

The changes rendered necessary in England by the abolition of the office of 
Lord Chancellor were given effect to in the Constitutional Reform Act 2005.14

The provisions of the 2005 Act in relation to the new mechanisms for 
appointing, removing or disciplining judges did not apply to Scotland.15 The 
novel statutory “guarantee” of judicial independence contained in the 2005 Act 
specifically did “not impose any duty which it would be within the legislative 
competence of the Scottish Parliament to impose”.16 Thus the position of the 
judiciary in Scotland was virtually unaffected by the constitutional upheaval in 
England.

It is therefore something of a surprise that the Scottish Executive’s consultation 
paper of February 200617 presented its proposals as if ministers and civil 
servants had been thinking freshly and deeply about constitutional issues 
affecting the Scottish judiciary, when in truth the relevant proposals were 
slavishly copied from the Constitutional Reform Act.18

However, the issue is not a surprise. The issue is whether or not it makes any 
sense now to introduce into Scotland a series of changes that were deemed, in 
England, to be necessitated by developments peculiar to that jurisdiction, given 
that they had little or no bearing on the Scottish judicial system, its history, 
tradition, conventions and needs. To address that issue, it is necessary to 
examine some of these changes as contained in the Bill. 

                                       
13 See also Parliamentary Supremacy; Judicial Independence: Latimer House 
Guidelines for the Commonwealth (1998), available at 
www.cpahq.org/uploadedFiles/Information_Services/Publications/CPA_Electronic_Pub
lications/Latimer%20House%20Guidelines.pdf.
14 Which received Royal Assent on the 24th March 2005. It is not necessary to notice 
here any separate Northern Ireland legislation that was enacted. The title “Lord 
Chancellor” has survived, on the same basis as “Captain of the Yeomen of the Guard”. 
15 Apart from a few minor provisions that have no bearing on the issues discussed here. 
16 Section 3(2). 
17 Scottish Executive, Strengthening Judicial Independence in a Modern Scotland (n 2). 
18 It may, for some, be a surprise, that a Scottish government led by the SNP adopted 
these “English” solutions plagiarised by their predecessors. 
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B. JUDICIAL INDEPENDENCE 

Section 1 of the Bill, cribbing the 2005 Act, announces a “[g]uarantee of 
continued judicial independence”, and lists some persons who “must uphold the 
continued independence of the judiciary”.19 The word “continued” acknowledges 
that judicial independence is not a creature of this legislation. So the creation of 
the new duty begs the question, “Have those upon whom the duty is imposed 
had any such duty hitherto?” One would have thought that the Lord Advocate, 
the First Minister and the others specified would adamantly assert that, of 
course, they had such a duty. Would they “seek to influence particular judicial 
decisions through any special access to the judiciary”20 if the new legislation 
were not enacted? “Certainly not!”, they would chorus. Anyway, regardless of 
the terms of this section, would it not be a crime to seek to exercise such 
influence? It surely would. And if the statutory duty is imposed only upon those 
specified, does that mean that others not specified are free to influence 
“particular decisions”? Could the Lord Advocate’s spouse or the First Minister’s 
uncle seek, with impunity, to influence a judge’s “particular” decision? What 
about a developer, like Donald Trump? 

Surely the duty sought to be imposed by this section already exists at common 
law? If so, why enact it? Is there not a danger that some might argue that they 
are free to exercise influence because they are not covered by the section and 
that the section replaces the pre-existing common law? It is important to note 
that there is no sanction whatsoever for breach of this duty. The common law 
makes it a crime to attempt to interfere with the course of justice: this Bill 
creates no corresponding crime or offence. 

Section 1(2)(b) imposes on the First Minister, Lord Advocate and Scottish 
Ministers a special duty to “have regard to the need for the judiciary to have the 
support necessary to enable them to carry out their functions”. This, however, 
does no more than require the named ministers to take notice of that need; they 
are not obliged to provide the support, so in no sense does it improve the legal 
power of the Lord President to obtain adequate resources. 

C. HEAD OF THE SCOTTISH JUDICIARY 

Section 2 provides that the Lord President “is the Head of the Scottish 
Judiciary”. At first blush, this looks a bit like enacting, “The Pope is a Catholic”, 
or “Hens lay eggs”. Of course the Lord President is the head of the Scottish 
judiciary: everybody knows that: so why enact it? Does it change anything? It 
does.

Whether or not this enactment, by defining what he is “responsible” for, detracts 
from the Lord President’s traditional powers and functions remains to be seen. 
But what it clearly does do is to confer on the Lord President a new statutory 
post entitled “Head of the Scottish Judiciary”.21 It thereby adds very significantly 

                                       
19 The limited content of the duty is made clear by s 1(2). 
20 Words quoted from s 1(2) para (a). 
21 N.B. the capital letters used in Head and Judiciary: contrast s 2 (2) [c] [I] & [3]  
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to the burdens already resting upon him.22 As I said in my responses to the 
2006 paper:23

There is a very fundamental point here that the authors of this Bill do not 
seemed to have grasped. It is this. The Lord President is primarily a judge. 
Unless the holder of that office has been a Law Officer of the Crown, it is quite 
likely that he has little hands-on experience of administering institutions or 
persons: his whole career will have been spent in the study, understanding and 
applying of the law. What this whole paper tends to do is to transform the Lord 
President into a super administrator. That can only mean that he will have to 
recruit civil servants to do all the nitty gritty and to provide him with advice and 
possible courses of action. It will necessarily diminish his capacity to give a 
judicial lead in matters of law, as has been the tradition. It looks like another 
example of “empire-building” by civil servants. 

The only saving grace is the Bill’s acceptance of the Lord President’s right to 
delegate certain functions to “a judicial office holder”.24

D. JUDICIAL APPOINTMENTS 

The provisions on judicial appointments25 unnecessarily turn an administrative 
body into a statutory one. However, there is, I believe, a contradiction between 
section 12(2) (“Selection must be solely on merit”) and section 14(1) (“In 
carrying out its functions, the Board must have regard to the need to encourage 
diversity in the range of individuals available for selection to be recommended 
for appointment to judicial office.”).26

Either the selection is “solely” on merit or it is not. The only acceptable criterion 
for appointment is merit. Judges are not in the business of making the law, 
except in very rare instances where it is necessary to make good a lacuna.
Those who make law – legislators – should obviously reflect social diversity. But 
judges are not chosen to decide what the law should be. Their job is to discover 
what the law is and to apply it objectively to the case in hand: their personal 
perspectives on such matters as religion, sexuality or politics should have no 
bearing whatsoever on how they do their job. The Explanatory Memorandum
suggests that new candidates should be selected as “representative of the 
communities in which they will serve”. It is a novel idea that judges should be 
chosen to “represent” communities. If we want more judges from social 
categories that provide few judges at the present time that object must be 
achieved through measures to ensure that such people acquire the necessary 
“merit” in the first place. Positive discrimination is a powerful and sometimes 
necessary tool for social engineering. It may well be a sound basis for selecting 

                                       
22 For the full list of statutory functions, see s 2(2) and others created by this Bill. 
23 Available at www.scotland.gov.uk/Publications/2006/06/13143517/0.
24 Section 3, as suggested by me in my responses to the 2006 Paper. Part 2, Chapter 2 of 
the Bill re-enacts the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 
and is not discussed here. 
25 Chapter 3 of Part 2 (ss 9-25). 
26 Both provisions are lifted from the Constitutional Reform Act 2005. 
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entrants to higher education (as in the USA) or to Parliament; but it cannot be a 
sound basis for selecting High Court judges.  

If section 14(1) is simply intended to encourage people from outside the 
traditional pool of candidates to become qualified to apply for selection, it is 
difficult to see how the Judicial Appointments Board can sensibly give it effect. It 
would be hypocritical for the Board to encourage applications from people who 
cannot jump the “merit” hurdle: there is no virtue in encouraging people to apply 
if their applications are bound to fail for lack of “merit”. So, if the government 
wants people from outwith the traditional catchments to have a realistic chance 
of being appointed, then it is up to the government to supply the means and the 
resources to enable such people to acquire the skills and experience that 
constitute “merit” within the (undefined) meaning of section 12(2). But the Board 
is given no resources for this purpose. There is no machinery whereby people 
who do not practise law at the highest level can acquire the skills that create 
and constitute “merit”. The Board has no resources or skills itself to create 
machinery for enabling those without “merit” to acquire it. Accordingly, if 14(1) is 
not contradictory of 12(2), it is nothing more than gesture politics, designed to 
pretend that people from “diverse” communities will have some prospect of 
elevation to the bench, even if they lack “merit”. 

E. FINAL THOUGHTS 

It is impossible in a short note to do justice to the weaknesses in the provisions, 
not yet mentioned, for regulating judicial conduct and removing judges.27 The 
existing systems have not been shown to be inadequate. The system for 
sheriffs has worked for over a century. That for senior judges has never been 
used at all. The case for creating new, expensive bureaucratic structures for 
regulating these matters28 is not made out. Alas, it all smacks of empire-building 
quangoism.

                                       
27 Chapters 4 and 5 of Part 2 of the Bill. 
28 Including creating a new regulator – the “Judicial Complaints Reviewer” – to review 
investigations carried out by those inquiring into judicial conduct: he cannot be a 
qualified lawyer. See ss 28-31 of the Bill. 
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ADDENDUM

Col 636 narrates :- Lord McCluskey: I am happy to do so. First of all, the so-
called duty in the bill is laid on a very select number of people. However, Donald 
Trump, whom I have mentioned in a couple of articles that I have written, is not obliged 
to respect the judiciary's independence—and nor, indeed, am I. I am not a serving 
judge; I am not concerned with the administration of justice. The bill also ignores eight 
or nine other ways that I have listed in which judges can be influenced.

The ways I had in mind include: - 

The example that I gave of a request by a Minister to the Lord President to stop 
a particular judge sitting in a particular type of case, e.g. relating to the sending 
of terrorist suspects to England for trial. 

The attempt to influence the selection of a particular judge, or of a particular 
bench of judges, to hear cases of particular interest to the person(s) making the 
attempt: e.g. terrorist cases, human rights cases brought by prisoners etc. This
is what happened in the Trades Union cases a century ago. 

The attempt to prevent particular judges sitting in the type of case in which the 
person(s) making the attempt are interested e.g. tax cases, planning appeals, 
human rights claims against the government, police powers, etc 

Attempts to intimidate the judiciary as a whole, e.g. by reducing salaries and/or 
pensions (There has been concern about this in Canada last decade). Such 
attempts might follow public speeches (like those made 5/6 years ago by the 
Home Secretary, David Blunkett) highly critical of the judiciary’s decisions in 
Home Office and ultra vires cases.

Attempts to persuade the Lord President not to promote to the Inner House  
(the appeal court) a judge whose judgments Ministers did not like. 

Similarly, attempting to persuade the Lord President to promote to the appeal 
court a judge thought by Ministers to be favourable to the government of the 
day.

(These are not academic examples) Members of the Committee may recall that some 
years ago the previous Government consulted senior judges in England to learn whom 
they would like to see appointed as the new Lord Chief Justice. By an overwhelming 
majority they chose Lord Justice Rose. The government did not choose him but 
appointed someone else. 

It is also widely believed that the promotion of Lord Donaldson of Lymington between 
1974 and 1979 was blocked by the Labour Government because of hostility to Lord 
Donaldson by the Trades Unions who disliked his role as President of the National 
Industrial Relations Court, which had been created by the Heath Government (1970 – 
74); that court was abolished by the incoming Labour Government in 1974. Lord 
Donaldson was later promoted by Prime Minister Thatcher to be Master of the Rolls. 
There is always a danger that politicians will tempted to seek to influence the judiciary 
in order to avoid perceived interference with the implementation of their policies.) 

John McCluskey 
21 March 2008 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written Submission from the Scottish Land Court 

I write to draw the Committee’s attention the substantive omission of the Scottish 
Land Court from the Bill as presented.  I would submit to the Committee that there is 
much to commend the opportunity being taken now to amend the Bill to include the 
Scottish Land Court within the definition of “Scottish courts” in terms of clause 2(5). 

This is a personal submission, but in my capacity as a full-time Member of the 
Scottish Land Court of eleven years’ standing.  Whilst I have the broad support of my 
colleagues, the views expressed are my own. 

The main thrust of my submission to the Committee is that I am strongly of the view 
that it is in the overall public interest that the Scottish Land Court and all its Members 
be encompassed within the Bill now.  It is presently excluded.  The Court is, I believe, 
well regarded by those who use its services.  In view of the recent significant 
extensions to its jurisdiction, it would appear that the Scottish Ministers consider it to 
be an appropriate forum for resolution of a wide and increasing range of rural land 
based disputes. 

Although certain provisions exist in relation to the Chairman of the Scottish Land 
Court, it does not appear that any provisions are inclusive of the Court as a body or 
of any of its other Members.  In terms of paragraph 18 of the Delegated Powers 
Memorandum, it seems that some thought may have been given to the matter – with 
the Scottish Land Court being given as an example of an additional existing court 
which might “over time” come within the Lord President’s remit. 

My view is that it is entirely apt that the Land Court be included now – precisely 
because all the general principles on which the current Bill is founded apply to the 
Court and its Members.  Exclusion would appear to me to set the Land Court apart 
from other Scottish courts and it is not at all obvious why that should be.  I consider 
that it is in the overall public interest that the Bill be amended to provide for inclusion 
and would ask the Committee to so recommend when publishing its report.

The jurisdiction of the Scottish Land Court  

The Land Court is a Scottish court with a wide ranging jurisdiction in matters relating 
to agriculture, the rural environment and agricultural / crofting tenancies.  The 
legislation is complex with several aspects recently changed / added to and further 
changes anticipated in the short term.  All Members, not just the Chairman, must 
possess or be capable of being trained to acquire, the judicial skills required of any 
holder of judicial office.

Whilst the Chairman must, in addition to judicial skills, have proven expertise and 
experience in matters of law, the lay Members, in addition to judicial skills, are 
required to have and to retain expertise in all matters relating to Scottish agriculture 
and the rural environment. 
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Areas of Concern 

Judicial Independence 
It goes without saying that the Scottish Land Court, as a judicial body and as 
individual Members making up the body corporate in terms of Schedule 1(1) of the 
Scottish Land Court Act 1993 (the 1993 Act) must at all times uphold the principle of 
judicial independence.  I hope that we do so at present.  It is important to note that, 
unlike under certain other jurisdictions, the lay Members take responsibility for 
decisions made by the Court.  When sitting alone, they are entirely responsible for 
the decision and when sitting with one or more other Members (including the 
Chairman) they are jointly responsible for the decision.    

It would seem that the Bill fails to secure judicial independence for the Scottish Land 
Court.  In so failing to include the Scottish Land Court within the definition of Scottish 
courts at section 2(5), there must be a concern that any arrangements for the 
management and supervision of the Court could militate against its independence. 

As presently drafted, it appears that the Lord President will not be responsible for the 
business of the Scottish Land Court or for its Members – other than the Chairman.  It 
is not apparent to me why this should be.  There appears to be no logical basis, 
given the function of the lay Members, for them being considered distinctly from the 
Chairman in respect of the need for judicial independence in particular. 

Appointment
The appointment of Members of the Scottish Land Court is a relatively infrequent 
occurrence and arrangements in the recent past appear to have been on an “ad hoc” 
basis.  At present, the appointment of Members of the Land Court is provided for 
under the 1993 Act s1(2) whereby “The Land Court shall consist of such persons...as 
Her Majesty, on the recommendation of the First Minister, may appoint;...”.   In 
Schedule 1(9) to the Act, it is provided that “...any vacancy occurring in the 
membership of the Land Court may be filled by appointment of a person by Her 
Majesty, on the recommendation of the Scottish Ministers”. 

Although carried out under open competition, the selection panel is created as a 
“one-off” according to the perceived requirements at the time. There is much to 
commend the proposition that selection in future should be by the proposed Judicial 
Appointments Board (JAB).  That would ensure that matters included at s12, s13, 
s14 and s16 of the Bill are properly considered when new Members are being 
appointed in future. 

It might be suggested that because of the proposed membership of the JAB it would 
be an inappropriate body to assess the lay skills of a candidate for Land Court 
Membership.  That, however, can presumably be catered for by virtue of paragraph 
14(2)(b) of Schedule 1 which provides for the appointment of a person “to provide the 
Board with advice”.  Given that provision, then it is my submission that the JAB is the 
appropriate selection body for Members of the Land Court. This should be provided 
in the terms of the Bill and not left for future provision under clause 10(1)(g). 

Conduct, suspension, removal 
In regard to conduct and removal, the present arrangements for Members of the 
Land Court (other than the Chairman) is contained in Schedule 1(11) of the 1993 Act 
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whereby the “Scottish Ministers may remove any member...for inability or 
misbehaviour”.  It requires an order of removal, with reasons, and must lay in both 
Houses of Parliament for not less than thirty days while Parliament is sitting.  The 
order will not operate if either House passes a resolution objecting to it.   

There are no provisions in regard to suspension.  It may be that the 1993 Act 
provisions could remain, however, it would seem appropriate – when bringing other 
matters within the remit of the Lord President – to include Members of the Land Court 
(in addition to the Chairman) in s26, s27, s32 and s33 of the Bill as drafted.  That 
could be achieved by the inclusion of Members of the Scottish Land Court as “judicial 
office holders” under s33(2) and s39(2) and I submit that this should be done. 

The Scottish Court Service 
Given the omission of the Scottish Land Court from the Bill it is suggested that its 
administrative arrangements may become more problematic and prospectively 
prejudicial to its independence.  It is submitted therefore that there is much to 
commend its administrative support being provided by the Scottish Court Service in 
terms of clause 57.  

David Houston 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written submission from the Scottish Court Service Branch of the
PCS Union 

 
Following our recent discussions I have tried to summarise our concerns 
below:

 We are satisfied that our pay, pensions and terms and conditions will 
not change as confirmed in Alan Swift’s letter of 19th February; 

 We are concerned about the future role of the new board particularly if 
there is no representation from the SCS on it; 

 We are assuming that the new Board will have a similar role as the 
current one; 

 We recognise that a unified Judiciary and a unified Court service 
makes sense but are slightly concerned that Court unification takes 
place this year and before it is bedded-in we will have further changes 
as a result of this Bill; 

 As civil servants we are subject to appraisal and monitoring and 
believe that this should also apply to the Judiciary as regards their 
competence;

 There should be proper training for the Judiciary and continuous 
learning applied similar to that for Solicitors and the Crown; 

 We note that the Crown Office and Procurator Fiscals Service have 
altered their structure recognising that the Administration is better run 
with Administrators than by simply by members of the Legal 
Profession.

K A Brown 
Branch Secretary 
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Justice Committee 

Judiciary and Courts (Scotland) Bill 

Written Submission from Sir David Edward 

1. I understand that the Committee will have seen my response to the original 
Consultation Paper, so I don’t repeat what I said there. 

2. The scheme of the Bill is, for me, a considerable improvement on what was 
proposed in the Consultation Paper, particularly the new provisions for the Scottish 
Court Service.  As the representatives of SCS said in evidence, the new 
arrangement has already produced very positive results (as had been the experience 
in Ireland). 

3. I have been asked to comment on four questions. 

Question 1 
Is the guarantee of judicial independence provided by section 1 of the Bill 
compatible with the comparable existing common law offence?  Would common 
law or statute law take precedence? 

4. Subject to one point (paragraph 7 below), I don’t believe there is any 
incompatibility between the terms of Section 1 and any existing provisions of 
common law or statute.  On the contrary, I believe that Section 1 adds value to the 
existing protection of judicial independence.

5. In particular, for reasons set out in my response to the Consultation Paper, I 
attach importance to the obligation placed on Ministers (Subsection 1(2)(b)) “to have 
regard to the need for the judiciary to have the support necessary to enable them to 
carry out their functions”. 

6. If there were serious concern about possible conflict between Section 1 and 
existing provisions, this might be avoided by inserting (at the beginning of 
Subsection 1(1)) “Without prejudice to existing provisions of statute and common law 
for the protection of judicial independence …” But this would probably cause more 
uncertainties than it would resolve. 

7.  My only reservation concerns Subsection 1(2)(a).  This might be taken to imply 
that the only way in which Ministers might seek to influence judicial decisions is 
“through special access to the judiciary”.  There are other and more insidious ways in 
which Ministers might seek to influence judicial decisions – not least through 
statements in Parliament or to the press1.  This could be overcome by inserting the 
words “In particular” at the beginning of the Subsection. 

 
1 For example, attacks by some Ministers on judges who have decided immigration and asylum cases 

in a way they did not like. 

 

345



Question 2 
Is the First Minister’s role in relation to the appointment of Court of Session 
judges (and in particular the appointment of Lord President and Lord Justice 
Clerk) compatible with judicial independence? - section 18 and schedule 2 of the 
Bill.

8. I don’t think the role of the First Minister in relation to judicial appointments is 
incompatible with judicial independence.  There are many democratic countries 
where the process of appointment is, directly or indirectly, in the hands of ministers2.
Indeed, many would argue that our judges derive their legitimacy from the fact that 
those who appoint them are democratically accountable.

9. That is not to say that the method of appointment has nothing to do with judicial 
independence.  The appointments or promotion system must not work in such a way 
as to favour (or appear to favour) the compliant candidate or deter highly qualified 
candidates of independent mind.   A Eurobarometer poll found that what matters to 
the population is not how judges are appointed but whether they are effective in 
delivering justice.3

Question 3 
As the judiciary is to be responsible for the administration of the courts, what 
considerations should be given to the governance and accountability of the 
judiciary?

10. This question seems to rest on two misunderstandings.  First, the judiciary would 
not, as such, be “responsible for the administration of the courts”.  The SCS would 
be responsible.  Admittedly, the Lord President will be Chairman of the Board of 
SCS and the majority of its members will be judicial members.   But, as Board 
members, they will not be acting as judges.

11. Second, the Chief Executive explained in evidence that, in accordance with civil 
service practice, she will normally be the person “accountable” to Ministers and 
Parliament for the running of SCS4.  That does not necessarily exclude the 
possibility that the Lord President, as Chairman of the corporate body, might, in an 
appropriate case, be asked to explain – for example – a decision of policy taken by 
the Board.  But I don’t see that this would, in itself, constitute any infringement of 
judicial independence. 

 
2 See http://www.law.cam.ac.uk/docs/view.php?doc=865

3 See previous citation at the end. 

4 Exactly the same applies in the European Court of Justice where the Registrar is accountable to the 

budgetary authority for the Court administration, although he is himself subject to the authority of 

the Court (i.e. the judges). 
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12. It is conceivable that the Board of SCS might take a policy decision which it 
considered necessary for the purposes mentioned in Section 57(1)(b) but which 
conflicted with the political preferences of Ministers or of the Parliamentary majority.  
If Ministers or Parliament sought to pressurise the Board by threatening to invoke 
Ministers’ powers under Section 66, or  Parliament’s power to require appearance 
before it, that might (depending on how it was done) constitute a threat to the 
independence of the Lord President or the other judicial members of the Board.  But 
the threat to judicial independence would arise, not because of the accountability of 
the Board of SCS, but because of the behaviour of Ministers or Parliament. 

Question 4 
Schedule 1 provides that Scottish Ministers may remove a legal or lay member 
from the Judicial Appointments Board if convicted of any offence.  Does other 
relevant legislation differentiate between degrees of offence (more/less serious 
offences)?

13. The validity of the point raised in this question depends on how one interprets 
Paragraph 8 of Schedule 1.  On a literal reading, where the Lord President is 
“satisfied” (or Ministers are satisfied) that a member of the Board “has been 
convicted of any offence”, then he (or they) “may” remove that member from office.  
According to normal canons of interpretation, the decision to remove is a matter of 
discretion.

14. It can be argued that there should be discretion.  Some offences which might in 
other contexts be treated as fairly minor (e.g. stealing a bar of chocolate from a 
corner shop) would almost certainly be regarded as disqualifying a person from 
membership of a judicial appointments board.  Others (e.g. careless driving) might 
be thought – at least by some – not to do so.

15.  On the other hand, in the circumstances envisaged in sub-paragraphs (c) and 
(d) [insolvency and unfitness or incapacity], it is difficult to see how there could be 
any question of discretion not to remove the member concerned.   So, it could be 
argued, the scheme of the Paragraph as a whole requires removal in any of the 
circumstances mentioned. This interpretation can be supported on the ground that 
“Caesar’s wife must be above suspicion”, so that any conviction should disqualify.  If 
that is what is intended, it would be preferable to replace “may” with “shall” to put the 
matter beyond doubt.

16.  If it is really intended that there should be discretion in the case of convictions 
only but not in other cases, it might be preferable to rephrase sub-paragraph (b) to 
read “has been convicted of an offence such as to put in question that person’s 
fitness to be a member”. 

Generally 
17. I would like to add a few words about judicial independence and accountability. 
18. In my response to the Consultation Paper, I quoted Justice Sandra Day 
O’Connor.  More fully reported, she said:

The nation’s founders wrote repeatedly that without an independent judiciary 
to protect individual rights from the other branches of government, those 
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rights and privileges would amount to nothing.  But, as the founding fathers 
knew, statutes and constitutions don’t protect judicial independence, 
people do.5

The point is that institutional and statutory safeguards are only as good as the 
people who operate them. 

19. There are, I think, five essential points to bear in mind, especially when 
discussing accountability and procedures for appointment, promotion, complaints 
and discipline: 

(1) Judges cannot choose their cases, or (subject to very strict limits) decline to 
hear cases that are competently brought before them.  Other Member States 
of the EU, notably Germany, have strict procedures designed to ensure that 
cases are assigned to judges according to a system that is “blind” to the 
identity of the judges who will deal with a case (the principle of the 
Gesetzlicher Richter).

(2) Once seized of a case, a judge must decide it, irrespective of the 
consequences for him/herself or others.  French law provides that “A judge 
who refuses to judge, on the pretext of the silence, obscurity or insufficiency 
of the law, can be prosecuted for denial of justice” 6.

(3) A judge must state the reasons for his/her decision, sometimes at very short 
notice and with very little time to reflect or prepare.  (This should be borne in 
mind especially in Scotland where most judicial work is done by judges sitting 
alone, frequently with little or no opportunity to consult or compare notes with 
other judges.7)

(4) Having given his/her decision, the judge cannot vary it, or seek to explain or 
excuse it.   Appeal courts are there to cure defective decisions, but even they 
have to be careful not to criticise with the benefit of hindsight. 

(5) Subject to strict exceptions, all judicial proceedings must take place in public, 
and the decision and the reasons for it must be made public – i.e. they must 
all be directly open to public scrutiny.  (There is no need for Freedom of 
Information as in other branches of government.) 

20. No other public officer or official is subject to the same obligations and 
constraints.  They are the essence of a judge’s “accountability” which is a very 
public accountability. 

 
5 See <http://rawstory.com/news/2006/Retired_Supreme_Court Justice_hits_attacks_0310.htm> 

6 Article 4 of the Code Civil. 

7 Scotland is exceptional in the UK and Europe generally in the volume of work entrusted to single 

judges. 
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21. However, as Justice O’Connor also said, “our effectiveness is premised on the 
notion that we won’t be subject to retaliation for our judicial acts”. In an earlier 
address8, she pointed out that the fear of retaliation or reprisals may be due to overt 
threats but also, and more insidiously, from the way in which the system works. 

22. Such concerns are now very real amongst the US judiciary.  Hopefully, we will 
continue in Scotland to “live in pleasant times”.  But judges can still be subject to 
insidious forms of pressure.  I had experience of this as a Judge of the European 
Court of Justice when the Court took some decisions that the UK government did not 
like and the Prime Minister and others threatened to “clip the wings of the Court”.  At 
one stage, I wrote a letter of protest to the Foreign Secretary.  For good reason, 
judges in some other European countries are more sensitive to threats to judicial 
independence than we have traditionally been.

23. I don’t fundamentally disagree with the arrangements proposed in the Bill for 
judicial appointments, complaints against judges, and discipline of judges, though I 
don’t see the need for the Judicial Complaints Reviewer.  But they will have to be 
used carefully.  There comes a point at which it is unreasonable, counter-productive 
and ultimately unconstitutional to subject judges, before or after appointment, to 
external pressures in addition to those that go with the nature of the work.

 
8 The importance of Judicial Independence  - address to the Arab Judicial Forum, 15 September 2003 – see 

<http://usinfo.state.gov/journals/itdhr/0304/ijde/oconnor.htm>  [This link is no longer active]
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I promised to write to you on two issues following the Justice Committee meeting on
25 March:

• the Scottish Land Court; and
• the power at section 66 of the Bill for the Scottish Ministers to step in where the SCS

is failing to carry out its functions to such an extent that there is significant risk to the
efficient and effective functioning of the Scottish courts.

The Scottish Land Court

The Scottish Land Court is currently administered by the Scottish Government rather than
the Scottish Court Service so it is not appropriate, at this stage, to include it in the list of
Scottish courts at section 2(5) that are to be the responsibility of the Lord President.

The intention is that, in line with the recommendations made in the Agency Review of the
Scottish Court Service by Douglas Osler CB KSG in 2006, the responsibility for
administering the Scottish Land Court will transfer in time to the SCS. When that happens,
the power at section 2(5)(h) of the Bill to add courts to the definition would be used. This will
form part of an overall programme of SCS change management in which the integration of
the JP courts into the SCS's management and the intended implementation of the Bill's
proposals for governance changes are earlier priorities.
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Members of the Scottish Land Court are appointed in terms of the Scottish Land Court Act
1993 which also deals with the organisation of the court and the tenure, remuneration and
removal from office of its members. The Land Court consists of such persons as Her
Majesty, on the recommendation of the First Minister may appoint. No statutory criteria for
appointment is set and members, apart from the Chairman, are not judicial officer holders
but are usually experienced in farming and crofting matters. A distinction is rightly made
regarding the Chairman of the Court who must be at the date of his or her appointment:

• an advocate of the Scottish Bar of not less than 10 years standing; or

• a sheriff principal or sheriff who has held office for a continuous period of not less
than 10 years; or

• a solicitor who has held rights of audience for a continuous period of not less than
10 years in the Court of Session.

On appointment the Chairman has the same rank and tenure of office as if he/she had been
appointed a judge of the Court of Session. The office of Chairman of the Scottish Land
Court is therefore included in the definition of judicial office holder for the purposes of Part 2
of the Bill and in the remit of the Judicial Appointments Board for Scotland.

Section 66 Default power

Under the proposals contained in the Bill the SCS will become a body corporate which will
be part of the Scottish Administration, but independent of the Scottish Government. The
intention is that the SCS will operate within a set of priorities agreed with Scottish Ministers
and will be accountable to Parliament for the efficient use of public resources, but neither
Ministers nor Parliament will interfere with the SCS operating within the agreed framework.

Scottish Ministers remain responsible for the overall effectiveness of the Scottish justice
system and this power is intended for use in extreme circumstances where the
administration of justice is put in danger by the failure of the SCS to manage its business.
An order providing that Ministers would carry out the functions of the SCS would take
immediate effect once made by Ministers but requires approval by Parliament by affirmative
resolution within 40 days if it is to continue to have effect.

It is not uncommon to make provision in legislation for what is to happen if things go wrong.
Generally this is done by way of directions being given or by enabling the Scottish Ministers
to step in. It is not considered that a Ministerial power of direction in relation to the SCS
would be appropriate since that would not sit well with the operational independence
envisaged. In relation to the second option, this generally comes in two forms. The first is
where the legislation provides that the functions remain with Scottish Ministers but are
carried out on their behalf (for example Health Boards). This is not appropriate here as we
are creating a body corporate independent of Scottish Ministers. The second is what is
referred to as the "default power" which is found in section 66 of the Bill. In the present case
it is considered that the availability of an immediate default power is appropriate as the SCS
plays a crucial role in the administration of justice in Scotland.
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It is hoped that the SCS's actions or failures would never be such as to pose a significant
risk to the efficient and effective running of the Scottish Courts and that this power would
never have to be used.

There are not many examples of this, the position of the SCS under the Bill being unusual
and of considerable constitutional significance. However, an example on a smaller scale is
in the Sheriff Courts (Scotland) Act 1971 which contains a power for Scottish Ministers to
exercise any function of a sheriff principal where they consider that the sheriff principal's
actions or failure to act is prejudicial to the efficient disposal business. The Bill would
transfer this power to the Lord President.

I hope this provides you with the information you require.

KENNY MACASKILL
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I am writing in relation to the Justice Committee's Stage 1 Report on the Judiciary and
Courts (Scotland) Bill. The Committee has indicated that it is content to recommend to
Parliament that the general principles of the Bill be agreed. However, in doing so it drew
attention to its concern about the administrative and organisational responsibilities to be
placed on this and any future Lord President and its reservations about moving direct
authority for the Scottish Court Service away from Scottish Ministers.

While I recognise the Committee's concerns, I believe that the commitment of judicial time to
administrative activities will be manageable. The Bill confers a range of powers and
responsibilities on the Lord President with the capacity (and expectation) that he will
delegate functions as appropriate to other members of the judiciary. While these are new
statutory duties, in practice the Lord President and his judicial colleagues already have a
substantial engagement in a range of these issues. The policy intention is that the Lord
President (and members of the judiciary to whom he delegates responsibilities) will receive
administrative support from the Scottish Court Service (including the Lord President's Private
Office) in carrying out his functions.

There is already significant judicial engagement in the strategic management of the Scottish
Court Service; a Senator of the College of Justice and a Sheriff Principal were appointed to
the advisory Strategic Board in March 2007, and they were joined in March this year by a
Sheriff and a Justice of the Peace. The Strategic Board as currently run requires a
commitment of 4 or 5 days a year from its judicial members. The Lord President is not
currently a member of the SCS Strategic Board but he does already have an engagement in
SCS strategic management issues through meetings every 2 months or so with the Chief
Executive of the SCS.
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In recognition of the Committee's concerns, however, I have asked for an independent
review of the likely commitment of judicial time to administrative activities arising from the Bill
to be undertaken, and I have asked this review to be undertaken urgently with a view to
reporting before Stage 2. I have asked Douglas Osler, whose Agency Review of the
Scottish Court Service is well known to the Committee, to undertake a review with a remit to
reach an independent view on the extent to which new functions proposed for the judiciary in
the Judiciary and Courts (Scotland) Bill will require the commitment of additional judicial time
to administrative tasks, and to quantify that commitment of additional judicial time. I expect
to receive his report in time to inform Stage 2 consideration of the Bill in June.

I have to say that I regard the creation of a judicially-chaired Scottish Court Service as an
integral part of the Bill's commitment to judicial independence and as integral to the Lord
President's role as Head of the Scottish Judiciary. In responding to the consultation paper
on 'Strengthening Judicial Independence in a Modern Scotland' the Lord President and his
judicial colleagues argued persuasively that judicially-led governance of the SCS was a
necessary part of the Lord President being able to discharge his new responsibilities, and
that in particular it would be difficult for him to be responsible for the efficient disposal of
business in the Scottish courts without having a key role in the governance of the
administrative services on which that depended. I believe strongly that judicial
independence is best protected by judicially-led governance of the courts' administration,
and that it is a constitutional anomaly that Ministers are responsible for the services on which
the judiciary depend for the administration of justice. While the current arrangements have
operated reasonably successfully, they are certainly open to potential conflict and abuse if
there were a future disagreement between Ministers and the judiciary about how the courts
should be run since, at the moment, Ministers can tell the SCS how to resource and
configure the courts. I do not think that is right, and neither do I think it would be consistent
with judicial independence if the Lord President had to rely on the discretion of the Scottish
Ministers, instead of relying on a separate SCS, for the administrative support he will need to
help him carry out his new roles in relation to leadership of the judiciary, e.g. in relation
judicial welfare or the investigation of complaints of misconduct against the judiciary.

The Government welcomes the thorough scrutiny which the Committee has given the Bill
and which is reflected in your Stage 1 Report. I note that there was not unanimous support
within the Committee for a Judicial Complaints Reviewer and that the Committee agreed this
by a majority vote. The attached annex comprises the Government's detailed response to
the other substantive issues raised. As the Bill continues its progress through Parliament, I
hope that we can continue to work constructively together to achieve the aims which the
Committee and the Government broadly share. By this means we can help improve the
justice system to the benefit of all of Scotland's people.

-.

KENNY MACASKILL
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ANNEX A

JUDICIARY AND COURTS (SCOTLAND) BILL

RESPONSE TO JUSTICE COMMITTEE STAGE 1 REPORT

Section 1: Guarantee of continued judicial independence
Paras 16 - 40

The Committee has asked the Government to reflect on whether this section is too narrowly
drawn; to refer the question of whether any amendment to the Ministerial Code is required to
the relevant authorities and to consider the suggestion that members of the Scottish
Parliament be included amongst those who are specifically required to uphold the
independence of the judiciary.

Section 1 of the Bill provides a guarantee of continued judicial independence and at
subsection 1(2)(a) places a specific duty on the First Minister, the Lord Advocate and the
Scottish Ministers not to seek to influence judicial decisions through any special access they
may have to the judiciary. I have reflected on the evidence provided to the Justice
Committee during stage 1 consideration of the Bill and have concluded that this specific duty
is perhaps too narrowly drawn and will be bringing forward an amendment at stage 2 to
address the issues raised.

The issue has been drawn to the attention of those responsible for drawing up the Ministerial
Code.

As a matter of practice, members of the Scottish Parliament are generally careful to respect
the independence of the judiciary. However, I consider the question of whether this Bill
should require that members of the Scottish Parliament be specifically required to uphold the
independence of the judiciary is a matter for the Parliament itself and not the Government.
Should the Parliament conclude that this should be included as an amendment at stage 2
the Government would not raise any objections.

Section 2(5): Definition of Scottish Courts
Paras 56 -61

The Committee recommends that the Scottish Land Court now be included in the list of
Scottish courts in Part 2 of the Bill

As I have already said to the Committee, I intend that in due course the Scottish Land Court
should be brought within the administrative remit of the Scottish Court Service. I intend to do
so, however, in a planned way which may not take place on the same day as the creation of
the statutory SCS. The SCS is still carrying out a phased programme of the unification of the
administration of the sheriff and Justice of the Peace Courts, and will also have to put in
hand substantial work to implement this Bill in relation to the transition to the new statutory
SCS and the establishment of administrative support to the Lord President across the range
of his new functions. Integration of the administration of the Scottish Land Court may
therefore happen a little later, and that will be the appropriate point at which to make an
order listing it at section 2(5) of the Bill. Such an order will be subject to the negative
resolution procedure, and I do not believe it need take up significant Parliamentary time
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Section 2(2)(d): Judicial training
Paras 62 -66

The Committee agrees that confidence in the judiciary would be enhanced by making such
training mandatory and so recommends.

Effective judicial training is a key element of the arrangements that need to be in place for
the judiciary. The right of the judiciary to have responsibility for the delivery and content of
training is widely considered to be an important component of judicial independence. There
will always be issues where people see specialist judicial training as the answer to particular
problems. However, the Government considers it important that the Lord President be free
from legislative constraints to devise a training regime that take account of the interests of all
litigants and I am pleased to note that the Committee agrees that the Lord President should
have responsibility for making and maintaining arrangements for the ongoing training of
judicial office holders. I note that the Committee recommends that this training should be
mandatory. It will be a matter for the Lord President to determine whether judicial training
should be compulsory and, if so, what topics should be covered by judges.

Section 8: Interpretation of Chapter 2
Paras 67 -69

The Committee asks that the definition of "incapacity" be given further consideration

Sections 4 -6 of the Bill make various provisions to enable the offices of the two most senior
judges (the Lord President and the Lord Justice Clerk) to be carried out when either, or both,
is incapacitated by reason of ill-health or suspended or when the office is vacant. The
objective is ensure that there is no disruption to the operation of the courts and in those
areas of public administration in which the senior judges have responsibilities, owing to the
absence of those judges for those reasons.

The Committee noted the view from the Law Society of Scotland that "incapacity" is too
narrowly defined as it is restricted to ill-health and asks the Government to give the definition
further consideration. No suggestion has been offered about any circumstances other than
ill-health in which incapacity might arise that would prompt these provisions being invoked.

Careful thought was given, both for the purposes of the emergency legislation and the
provisions that appear in this Bill, to the definition of the word "incapacitated". We need to
guard against any suggestion that incapacity could be interpreted as a question of fitness for
office, there are other provisions for dealing with these circumstances. And we need to
ensure that we guard against situations involving the Lord President or the Lord Justice
Clerk simply being out of the country on holiday in a remote place, but nonetheless
uncontactable for a short time. We would not want these provision to be used in such
situations. We concluded that the proper course was retain the definition that limits the
statute to its dealing with a situation where the office holder was, reasons of ill health, unable
to exercise his functions. In the absence of any specific situation where incapacity might
properly be invoked other than in circumstances of prolonged ill-health I see no reason to
change the definition at this stage.
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Section 10: Judicial offices within the Board's remit
Paras 73 -84

The Committee requests that the Scottish Government consider whether someone who has
served as a judge in the European Courts should be similarly exempt and investigate
whether there is any way that the appointment of temporary judges can be accelerated

This section brings the office of temporary judge into the remit of the Judicial Appointments
Board for Scotland except where an individual holds or has held the office of Chairman of the
Scottish Land Court, sheriff principal or sheriff. I am pleased that the Committee supports
this position and have reflected further on the evidence brought before the Committee that
this exemption should be extended. I will be bringing forward an amendment at stage 2 to
address the point made.

Having a situation where a distinction can properly be made in the case of those who have
already been appointed to judicial office offers flexibility to act swiftly when necessary, by
appointing a member of the shrieval bench at short notice. Those seeking appointment as a
temporary judge who do not, or have not, held a specified judicial office will be required to go
through the Board. However, competition would not be to single judicial posts but rather to
become part of a pool of temporary judges to be called upon to meet planned commitments.

Schedule: The Judicial Appointments Board for Scotland
Paras 85 - 91

The Committee asks the Scottish Government to respond to the concerns expressed by the
Public Appointments Commissioner and to consider the various opinions expressed on how
appointments to the Board are made

I should point out first of all that the provisions for the appointment of Board members
contained in Schedule 1 of the Bill are designed to address both appointments being made
by the Lord President Uudicial members) and Scottish Ministers (legal and lay members).
The Commissioner for Public Appointment's role is to regulate, monitor, report and advise on
the way in which Ministers make appointments to the boards of public bodies. In practice
this remit includes all Advisory NDPBs in Scotland. Judicial appointments to the Board will
fall outwith that remit, only appointments made by Scottish Ministers will come within the
remit of Public Appointments Commissioner. It is against that background that the Bill
provisions have been drafted.

The Commissioner made comment about a number of aspects of the Bill and I will address
each of these in turn.
I
Schedule 1 paraqraph 6(2) and 6(3) - I consider that imposing an overarching limit of 8
years for appointment to this Board, while more restrictive than the appointment process
applied to other public bodies, is appropriate for this body. I consider that a body
responsible for recommending persons for appointment to judicial office should be refreshed
on a regular basis and imposing an upper limits of 8 years service achieves that aim.
Paragraph 18 brings the Judicial Appointment Board within the OCPAS remit. As far as re-
appointment of legal and lay members are concerned Scottish Ministers would therefore be
bound by the OCPAS code within that upper limit. Paragraph 129 of the Explanatory Notes
that accompany the Bill explores the relationship of this paragraph with the OCPAS code in
place at April 2006.
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Schedule 1 paraQraphs6. 11 and 12 - as the Commissioner points out, the OCPAS code
makes provision for extension of appointment and temporary appointments. It is not
considered necessary to make specific mention of consulting the Commissioner when
extending an appointment (paragraph 6) or making a temporary appointment (paragraphs 11
and 12) because paragraph 18 makes it clear that the OCPAS Code will apply to legal and
lay appointments to the Board. The Scottish Ministers would therefore be bound by any
relevant provisions in the Code. Where the Bill is more prescriptive than the Code (e.g. the
six month extension limit in paragraph 16(5), the requirement to consult the Chairing
Member on the appointment of a Chairing Member under paragraph 11(5» then the
provision in the Bill would be applied. Paragraph 12 responds to a request by the Board for
situations where a serious conflict of interest arises. The provisions cater for a situation
where a member of the Board has a conflict of interest such that it would prevent him or her
from taking part in a particular appointment process. It provides that a substitute member
does not entirely replace the member who has a conflict of interest but will take that
member's place in consideration of the particular appointment round.

Schedule 1 - paraQraphs 18 - I note that the Commissioner is content that this paragraph
makes it clear that a civil servant will not be included in the selection panel.

Finally, I have considered the views expressed on how appointments to the Board are made
and have concluded that it is important that the appointment of legal and lay members, made
by Scottish Ministers should be subject of an open, transparent and fair process. An open
competition, publicly advertised offers the best opportunity for all who consider themselves to
be suitable to put their names forward for consideration.

Schedule 1: The Judicial Appointments Board for Scotland
Paras 105 -108

The Committee requests that the Scottish Government give further consideration to the
grounds for removal of members of the Board

I consider that the grounds for removal of a member of the Judicial Appointments Board as
defined in schedule 1 of the Bill are proportionate and appropriate.

Paragraph 8 sets out the procedures for removing a member and the circumstances in which
a member may be removed. These include failure to discharge without reasonable excuse
the functions of a member for a continuous period of six months; conviction of any offence,
insolvency and otherwise being unfit to be a member or unable for any reason to discharge
the functions of a member. Before moving to remove a member the Lord President (for
judicial members) must consult Scottish Ministers and the Chairing Member of the Board.
Similarly Scottish Ministers must consult the Lord President and the Chairing member before
moving to remove a legal or lay member.

In the event that one of the grounds is satisfied, removal is not mandatory. The Lord
President and Scottish Ministers are left with some discretion in the matter. For example, as
the Explanatory Notes that accompany the Bill make clear, if a Board member was convicted
of a minor offence that did not give rise to doubt about their fitness to continue in office, the
Lord President or the Scottish Ministers may consider that they need not be removed.
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Section 14: Encouragement of diversity
Paras 109 - 120

The Committee calls on the Scottish Government to ensure that a holistic approach is taken
to consideration of issues of diversity in relation to judicial appointments. Such a holistic
approach would include consideration of access to education and training, working patterns
and other employment issues.

For the judiciary to have the confidence of its citizens, it is essential that it fairly represent all
the sections of society that are in a position to provide candidates of the requisite ability.
The system of selection must encourage candidates to come forward.

Section 12 of the Bill makes it clear that selection must be solely on merit. Subsection (3)
requires that a candidate can only be selected if he or she is of good character. This is a
test that all candidates must meet after which merit is the sole criterion. Section 14 places a
specific duty on the Board to encourage diversity but makes it clear that merit remains the
sole criterion for selection.

The aim is to encourage a broad a range of applicants to come forward to ensure the widest
possible choice of candidates for selection and to promote diversity. Selection will be
through fair and open processes that are based solely on merit.

Encouraging diversity must take place at all levels of the system. The Board will not be able
to change the profile of the judiciary on its own, but it has a role to play, for example by
ensuring that the processes and procedures for selection for appointment do not have an
adverse effect. Others in the system also have a role to play in ensuring equality of
opportunity and the encouragement of diversity and the Government will play its part in
ensuring that a holistic approach is taken.

Section 15: Guidance
Paras 141 - 143

The Committee welcomes the suggestion that any proposed guidance from either the
Scottish Ministers or the Lord President should be scrutinised by the Justice Committee, and
so recommends

Section 15 of the Bill provides that both the Scottish Ministers and the Lord President may
issue guidance to the Board as to the procedures to be followed in carrying out its functions.
The Board must have regard to this guidance. Before issuing guidance the Scottish
Ministers must consult the Lord President and the Board and before the Lord President
issues guidance he must consult the Board and obtain the agreement of Scottish Ministers.
Any guidance issued must be published and a copy laid before the Scottish Parliament

The Committee has indicated that it is seeking a more active role in the consideration of this
guidance in draft form and I am happy to bring forward a Government amendment to that
effect at stage 2.
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Schedule 1: The Judicial Appointment Board for Scotland
Paras 144-147

The Committee asks the Scottish Government to re-consider whether the Board should be
subject to the Freedom of Information (Scotland) Act 2002

The Freedom of Information (Scotland) Act 2002 ('the Act') provides a public right of access
to information held by Scottish public authorities and some other organisations. Once
established on a statutory basis, the Board will be a public body classified as an Advisory
NOPB. As a public authority in Scotland I consider it appropriate for the Board to be subject
to the 2002 Act. However, it should be noted that confidential information that is prohibited
from disclosure under section 16 of the Bill would be exempt from disclosure by virtue of
section 26(a) of the 2002 Act. .

Section 66: Default power
Paras 224 - 228

The Committee requests that the Scottish Government reviews the comments made by the
Subordinate Legislation Committee and reverts to this Committee on all the issues raised

The Justice Committee is content that this default power for Ministers to take over the
functions of the SCS should be included in the Bill. The comments by the Subordinate
Legislation Committee, and the Government's response, are as follows.

The Subordinate Legislation Committee was concerned that a power for the Scottish
Government to take over the SCS's functions indefinitely is not compatible with the Bill's
purpose of establishing the SCS as a body corporate operationally independent of Scottish
Ministers. The Subordinate Legislation Committee asked the Justice Committee to press the
Government to consider amending this power to place the Scottish Ministers under a duty to
revoke an order made under section 66(2) as soon as they are satisfied that SCS can
perform its functions and consider time limiting such orders. The Subordinate Legislation
Committee also raised the issue of what would happen if the SCS's failings were so
fundamental that it would not be appropriate for Ministers to return the functions to the SCS,
asking the Government to explain whether the Scottish Ministers would be likely to retain
SCS's functions on a permanent basis or whether the transfer of these functions to another
statutory body independent of the Scottish Government would be more likely.

As a matter of policy, the Scottish Government are confident that remedial action carried out
during a period when Ministers had assumed the functions of the SCS would enable a
speedy return of these functions to the SCS. The default power is, however, conceived as a
means of addressing a 'worst case scenario' where the SCS is failing so badly that the
administration of justice is put at risk. It is conceivable that a 'worst case' would include such
a degree of failure by the SCS, or have exposed such a systemic inability of a body
constituted in the way proposed in the Bill to provide for effective courts administration, that it
would be irresponsible for Ministers to consider any early return of functions to the SCS. For
that reason, we believe it would be preferable for the legislation to provide for an indefinite
period during which Ministers might retain these functions. In the event of such a serious
failure that return of functions to SCS as constituted by the Bill was not a responsible option,
the proper course of action for Ministers would be to consider whether there are changes to
the constitution of the SCS which may enable it to be reconfigured to operate effectively, e.g.
by altering its membership under paragraph 2(6) of schedule 3 to the Bill, or whether to
legislate to create a statutory successor to the SCS. Transfer of functions to an existing
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public body appears unlikely since there is no obvious body which is not in itself a possible
party in court action. While we do not propose a 'sunset' clause, we believe that Parliament
would be robust in criticising any unjustified retention by Ministers of the SCS's functions,
and that Ministers would be under political and moral pressure to bring forward
arrangements for the transfer of these functions back to an independent entity.

The Subordinate Legislation Committee questioned the procedure for any order revoking an
order under the default power which transferred the functions from SCS to Scottish
Ministers. We intend that any such order should be subject to the negative resolution
procedure, which we believe is appropriate since returning the functions to SCS is a
reversion to Parliament's original intention. We will put forward an amendment to this effect
at Stage 2.

The Subordinate Legislation Committee also considered that any action taken by Ministers
during a period of use of the default power should remain valid, even if the order for the use
of the default power lapsed after a brief period because Parliament chose not to affirm it.
We will put this beyond doubt by putting forward an amendment to this effect at Stage 2.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 2, No. 1   Session 3 
 

Meeting of the Parliament 
 

Wednesday 14 May 2008  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Judiciary and Courts (Scotland) Bill: The Cabinet Secretary for Justice (Kenny 
MacAskill) moved S3M-1717—That the Parliament agrees to the general principles 
of the Judiciary and Courts (Scotland) Bill. 

After debate, the motion was agreed to (DT). 

Judiciary and Courts (Scotland) Bill: Financial Resolution: The Cabinet Secretary 
for Justice (Kenny MacAskill) moved S3M-1887—That the Parliament, for the 
purposes of any Act of the Scottish Parliament resulting from the Judiciary and 
Courts (Scotland) Bill, agrees to any increase in expenditure of a kind referred to in 
paragraph 3(b)(iii) of Rule 9.12 of the Parliament’s Standing Orders arising in 
consequence of the Act. 

The motion was agreed to (DT). 
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8551  14 MAY 2008  8552 

Judiciary and Courts (Scotland) 
Bill: Stage 1

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
1717, in the name of Kenny MacAskill, on the 
Judiciary and Courts (Scotland) Bill. 

15:22 
The Cabinet Secretary for Justice (Kenny 

MacAskill): I begin by acknowledging the 
considerable work of the Justice Committee, and 
of the Finance Committee and the Subordinate 
Legislation Committee, in preparing the stage 1 
report on the Judiciary and Courts (Scotland) Bill. I 
also thank the Lord President, his judicial 
colleagues and the individuals and organisations 
who gave oral and written evidence. I do not 
underestimate the work involved in preparing such 
evidence, and I am sure that all members will wish 
to acknowledge that contribution. I am also 
grateful to the members of the judiciary and others 
who worked with my officials in the lead-up to the 
bill’s introduction, to ensure that it offered a 
comprehensive and measured package of reform. 

The Justice Committee’s stage 1 report is 
considered and balanced. I am grateful to the 
committee for its detailed and careful attention to 
the issues, for the constructive tone of the report 
and for the committee’s agreement to the general 
principles of the bill. I wrote to Bill Aitken on 8 May 
to place on record my response to the report. I 
shall not repeat all that I said in that letter, but I 
should like to say something about the main 
issues. 

First, however, I will set out the context of the 
bill. The bill is an important constitutional measure. 
It is timely and significant that this Parliament is 
considering the relationship between the judiciary 
and the legislative and executive arms of Scottish 
government. I firmly believe that the reforms in the 
bill will strengthen those relationships and bring 
about improvements for all who come into contact 
with our courts. I am sure that we can all agree 
that a strong, independent judiciary, with the 
capacity and flexibility to meet the challenges and 
expectations of modern Scotland, is something 
that we want. 

Our justice system is built on traditional values 
of integrity and fairness, and it has stood the tests 
of time. However, society has changed. 
Parliamentary scrutiny has increased, and so have 
public expectations. We need a modern justice 
system that has the capacity and flexibility to 
respond to those changes, while retaining the 
strong values on which its reputation has been 
built. The present Government and the previous 
Administration consulted extensively on the 

proposed reforms. Work was started by the 
previous Administration, with a consultation paper 
in February 2006. A white paper followed a year 
later. Twelve months on, we have built on that 
preparatory work. We worked with the judiciary 
and key interests and benefited enormously from 
their involvement as we developed the detailed 
proposals. The package of reforms that is before 
members will strengthen the judiciary as an 
institution and introduce practical reforms to 
improve the way in which the system operates.  

The committee heard at first hand from many 
senior members of the judiciary, including the Lord 
President. I am keen to learn from the committee’s 
report and I have said that I will lodge 
amendments at stage 2 to address the comments 
on whether the section on judicial independence is 
drawn too narrowly; on the appointment as 
temporary judges of Scots lawyers who have held 
high judicial office in Europe; and on the scrutiny 
of guidance for the Judicial Appointments Board 
for Scotland.  

However, the debate is about the general 
principles of the bill, which, in the main, have 
received broad support. I welcome the 
committee’s support for a scheme to deal with 
complaints about judicial conduct. To avoid any 
interference with judicial independence, the 
scheme will be under the control of the Lord 
President. I believe that the scheme will 
strengthen public confidence in the judiciary. 
There was only majority support in the committee 
for the proposal to have an independent reviewer 
form part of the scheme but, if that element were 
removed, I fear that we would lose public 
confidence. People who deal with authority figures 
need to be able to turn to someone independent. 

I am also pleased that the committee supports 
our view that the balance of membership of the 
Judicial Appointments Board is right. I welcome 
the committee’s conclusion that there is no reason 
to change the rule that the Lord President is not a 
compellable witness before the Parliament. The 
Lord President said in evidence that he would be 
willing to attend and assist Parliament when 
invited, which is an encouraging example of the 
co-operation that will make the proposed 
arrangements work. 

Pauline McNeill (Glasgow Kelvin) (Lab): I, too, 
welcome the continuation of the principle that the 
Lord President is not a compellable witness. 
However, if control of the Scottish Court Service 
transfers to the judiciary, as suggested in the bill, 
will the civil servants who support the SCS be 
compellable witnesses, or will their status change? 

Kenny MacAskill: It has already been made 
clear that the chief executive will be the 
accountable officer. They will be accountable and, 
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in the main, they would come to Parliament to 
answer the appropriate questions.  

The committee has a concern about the 
administrative burden that the proposals may 
place on the judiciary. As a consequence, the 
committee members were not unanimous in their 
support for the new governance arrangements for 
the Scottish Court Service. The new arrangements 
will involve the service becoming a non-ministerial 
department within the Scottish Administration, 
managed by a governing body that will be chaired 
by the Lord President. We need the formality of an 
order under section 104 of the Scotland Act 1998 
to achieve that status for the service, and the 
groundwork for that is in hand. 

I understand the concerns that the additional 
responsibilities that will be conferred on the Lord 
President as head of the judiciary and as chair of 
the Scottish Court Service may overburden an 
already onerous office. However, care has been 
taken to ensure that the office of Lord President 
will not be overburdened. The Lord President will 
be able to delegate most of his new 
responsibilities, some of which, at least in part, he 
already carries out on a non-statutory basis. The 
sheriffs principal will continue to have the major 
task of running the sheriff courts and, in the new 
governance structure, the Lord President will be 
supported by the chief executive and the 
resources of the Scottish Court Service, including 
an enhanced private office. 

It is fair to say that the Lord President, who 
welcomed the proposals, does not share the 
committee’s concern about the scale of the 
administrative burden on him. He made it clear to 
the committee that he believes that his 
engagement in the governance of the Scottish 
Court Service is manageable and is a necessary 
part of his being head of the judiciary. I respect his 
judgment on that. I remind members that the 
creation of a judicially led court service was 
proposed specifically by the Lord President and 
his senior colleagues in response to the first 
consultation paper. They argued persuasively that, 
if they were to accept greater responsibilities for 
running the system, they should have control over 
the administrative support in carrying out those 
responsibilities. That is difficult to argue against.  

It is right in principle to constitute the Scottish 
Court Service in the way proposed in the bill; the 
judiciary should have a leading role in the 
governance of the administrative service that it 
relies on to support its ability to dispense justice. It 
is right in particular that the Lord President, whom 
the bill charges with responsibility for the efficient 
disposal of business throughout Scotland’s courts, 
should have a leadership role in the strategic 
management of the administrative service on 
which he relies for his ability to discharge that 

responsibility. The current situation, in which the 
judiciary relies on ministers for its administrative 
support, is a constitutional muddle with the 
potential for tension and future conflict. For those 
reasons, I believe that the proposals in the bill are 
right.  

However, I recognise the committee’s concerns 
and I am able to tell members that I have 
commissioned Douglas Osler to carry out an 
independent assessment of the impact on judicial 
time of the additional administrative 
responsibilities. Mr Osler’s report on the Scottish 
Court Service, which is referred to by the 
committee in the stage 1 report, considered 
aspects of judicial administration, and he is 
therefore well qualified to carry out such an 
assessment. He has been asked to report in time 
for stage 2.  

I also want to touch on judicial training. Among 
his new responsibilities, the Lord President will be 
given overall responsibility for the training of the 
judiciary. The committee recommended that 
training of the judiciary should be mandatory. 
People see mandatory judicial training as the 
answer to a particular problem or issue—such 
issues will always arise. I can understand that, and 
I sympathise with those who feel that their case 
could have been dealt with differently by the court.  

However, I am clear that judicial training must lie 
in the hands of the judiciary. That the training of 
judges is managed by judges is an important 
element of judicial independence. It is important 
that the Lord President should be free from 
legislative constraints to devise a training regime 
that takes account of the interests of all litigants. 
The Lord President said that he wishes it left to 
him to put in place appropriate arrangements, 
which could include arrangements that verged on 
compulsion—that sounds to me pretty close to 
being mandatory. There is nothing to suggest that 
sheriffs and judges are not prepared to undertake 
training. Scotland is already well served by a 
progressive Judicial Studies Committee, which will 
be available to advise the Lord President in his 
new statutory responsibilities. 

The bill provides a strong, coherent structure for 
a modern judiciary and the effective management 
of Scotland’s court system. We have an 
opportunity to modernise the third element of 
Scotland’s government.  

I move, 
That the Parliament agrees to the general principles of 

the Judiciary and Courts (Scotland) Bill. 

15:33 
Bill Aitken (Glasgow) (Con): The bill started 

out in a somewhat different form under the 
previous Executive. Following a call for evidence 
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that resulted in 15 written submissions, the 
committee process included three evidence 
sessions. The witnesses were senior members of 
the judiciary, including the Lord President; the 
Sheriffs Association; the Law Society of Scotland; 
the Faculty of Advocates; the chairman of the 
Judicial Appointments Board for Scotland; 
representatives of the Scottish Court Service; and 
the Public and Commercial Services Union. We 
also had the benefit of evidence from Victim 
Support Scotland, Lord McCluskey and Professor 
Sir David Edward. The sessions concluded with 
evidence from the Cabinet Secretary for Justice.  

The basic principle that differentiates a liberal 
democracy from a dictatorship is that of judicial 
independence. Although it is difficult to envisage 
circumstances pertaining in Scotland in which that 
principle would come under threat, the most 
valuable aspect of the bill is that it enshrines 
judicial independence within the legislative 
process and strengthens the common-law 
position. The committee view was unanimous in 
that regard, and although members had differing 
views about some of the issues that arose during 
our considerations, it was felt strongly that judicial 
independence is a vital component—indeed, a 
cornerstone—of the governance of any 
jurisdiction. 

Having enshrined judicial independence, the bill 
moves on to consider the support services for and 
general administration of the courts. Basically, in 
future, the buck will stop with the Lord President, 
who will be responsible for the smooth running of 
business in Scotland’s courts.  

It is fair to say that the committee has some 
concerns about the time commitment that will be 
necessary for the Lord President to carry out 
administrative functions as opposed to judicial 
ones. A Lord President achieves that office as a 
result of considerable experience and judicial 
knowledge. That knowledge should be used as 
much as possible in a judicial function, presiding 
over civil and criminal appeals, and the committee 
had genuine concerns about the time commitment 
that the Lord President might find necessary for 
administrative functions, albeit that we 
acknowledged the power of delegation in the bill. I 
am pleased that the cabinet secretary has 
recognised those concerns, and we look forward 
to hearing the result of Douglas Osler’s review. 

The committee also expressed a view that the 
Scottish Land Court should be included in the bill. 
Again, the cabinet secretary concurs, and I note 
that he will legislate to that effect at a later stage, 
bearing in mind outstanding matters under other 
headings. 

The Judicial Appointments Board for Scotland 
was discussed in some depth, and the evidence 
on it was particularly interesting. It is, of course, 

necessary to place the board on a statutory 
footing, which is what the bill does. The previous 
system for judicial appointments was archaic, 
opaque and governed by the establishment. It had 
everything wrong with it—apart from the fact that it 
seemed to work.  

Having said that, nobody seriously suggests 
other than that the Judicial Appointments Board is 
the way forward, although there were some 
concerns about its operation. No one suggests 
that it has done a bad job, but the committee has 
stressed that the assessment system must be as 
thorough as possible, and there has been some 
concern that decisions are taken on rather narrow 
grounds. Although it is clear that, in the course of 
any year, there will be a large number of 
applicants for a limited number of potential 
appointments, the Government and the Parliament 
must be assured that the assessment system is as 
thorough as possible. In particular, the committee 
recognised Lord Osborne’s point that the board 
did not seem to seek information that would have 
been highly valuable—for example, information 
from people who have had first-hand dealings in a 
court set-up with individual applicants.  

There was some discussion about the proposal 
for the number of lay members on the board to 
equal the number of judicial and legal members. 
The members of the judiciary who gave evidence 
were in favour of additional members being drawn 
from the courts—a view that Victim Support 
Scotland did not share. That argument may be 
revisited in time, but the committee took the 
unanimous view that lay contributions to the 
selection process were essential. 

We also took evidence on diversity. The 
arguments on that were best encapsulated by 
Lord McCluskey, who stated that there was merit 
in the Government ensuring that more people 
acquired the skills necessary to be a judge. At the 
same time, he stressed that affirmative action has 
no place in the selection process. There can be no 
doubt that, as our society changes, there will be a 
greater number of applicants for judicial 
appointments from ethnic minorities, and I expect 
that those sections of our society will be 
represented on the bench, just as has happened 
with women. That is a good thing, but it is 
necessary to underline the committee’s 
conclusion—which is based on all the evidence 
taken—that merit must be the criterion for 
selection. That is an absolute. 

Scotland has been and is well served by its 
judiciary; problems have been virtually non-
existent. Two sheriffs have been removed in living 
memory, and judicial conduct should not overly 
concern us. The bill sets up a transparent and fair 
system and, even though there were some 
reservations—and, indeed, objections from the 
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Sheriffs Association—the committee took the 
unanimous view that what is proposed in relation 
to judicial conduct is appropriate.  

There were perhaps some different views on 
complaints. We all agreed that there has to be a 
complaints system and that the Lord President 
should have responsibility for putting in place such 
a system. It is my view that, although the public 
should have every opportunity to complain about 
judicial conduct—as distinct from judicial 
decisions, of course—we should not use a 
sledgehammer to crack a nut. I am perfectly 
prepared to leave the matter to the Lord President, 
and I would not be happy if some elaborate 
bureaucratic procedure involving a judicial 
complaints reviewer was set up. As Lord Osborne 
rightly said, if we cannot trust the Lord President, 
whom can we trust?  

In some ways, the issue of the transfer of 
responsibility for the Scottish Court Service is 
related to the committee’s concerns to which I 
referred earlier. In his letter to the committee of 8 
May, Mr MacAskill made some effort to answer the 
committee’s concerns. I am sure that individual 
members will consider their position before stage 
2. However, there would be a degree of 
inconsistency were we to put the Lord President in 
charge of the courts but detach the administrative 
process. We all have to be satisfied that what is 
being proposed will, in the end, ensure the smooth 
running of the courts while maintaining the high 
standards and the high level of time commitment 
that judges are available to give. A process of 
delegation will no doubt be carried through, but we 
still require reassurance. 

The committee was extremely well served by the 
witnesses who appeared before us. We are very 
grateful to so many people for their time and effort, 
which enabled us to produce what I think is a 
measured report. The committee is, as ever, 
grateful to the clerks, Douglas Wands, Anne Peat 
and Euan Donald, and to the administrative 
assistant, Christine Lambourne, for all their efforts. 

The legislation has some way to go. It might not 
attract great public interest, but the committee is 
conscious that it is a vital piece of legislation. The 
decisions that are taken today and at stages 2 and 
3 will form the way in which the Scottish judicial 
system operates for many years ahead. The 
committee is determined to get it right—we all 
appreciate the consequences of failing to do so. 
The committee is pleased, at this stage, to 
recommend that the general principles of the bill 
be agreed too. 

15:42 
Paul Martin (Glasgow Springburn) (Lab): On 

behalf of Labour members, I associate myself with 

the remarks of the Justice Committee convener 
about our support staff. We were served well, and 
we received high-quality stage 1 evidence. This is 
a once-in-a-lifetime opportunity to improve how 
justice is delivered. The previous coalition 
Government considered the issue, and we now 
have the opportunity for the bill to proceed.  

The bill proposes that the Scottish Court Service 
will no longer come under the authority of the 
Cabinet Secretary for Justice and that 
responsibility for it will be transferred to the Lord 
President, as the cabinet secretary said. The issue 
exercised the committee a great deal—both on the 
record and off the record. Labour members are not 
convinced that there is evidence to suggest that 
the status quo does not serve us well. I do not 
recall receiving great volumes of correspondence 
or inquiries from constituents raising concerns 
about how our court services are managed at the 
moment. We must examine further the proposal 
for such a change amid a lack of evidence proving 
that, given his current responsibilities, the Lord 
President will be able to accommodate the 
additional demands. There is a need for more 
objective, rather than subjective, evidence to be 
provided to make the case in respect of those 
demands.  

We welcome the commitment that the cabinet 
secretary gave on the review. However, we would 
welcome the committee receiving further 
evidence, in some form, on the review’s terms of 
reference, to ensure that the review is carried out 
objectively, deals with the principle of whether 
court services should be managed by the Lord 
President and addresses the issue of additional 
capacity, which exercised committee members on 
a number of occasions, both on the record and off 
the record. 

Chapter 4 of the bill relates to judicial conduct 
and proposes the role of judicial complaints 
reviewer, which we support fully. I simply cannot 
agree with the Lord President, who said that there 
was no need for a complaints reviewer and cited 
the fact that complaints can be taken up further at 
the Court of Session. Surely we should take every 
opportunity to avoid the possibility of further legal 
action and welcome the prospect of having an 
independent complaints reviewer. 

I welcomed the evidence that Lord McCluskey 
gave the Justice Committee. I respect Lord 
McCluskey, given his experience over the years, 
and found his contribution most informative and 
helpful. However, I do not agree with some of the 
points that he made in his evidence. For example, 
he suggested that a number of individuals simply 
would not be qualified to judge complaints about 
procedures. I can think of a number of highly 
respected individuals who have considered 
procedural issues over the years. We are well 
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served by ombudsmen, such as our current 
Scottish Public Services Ombudsman, and we 
should respect the roles that they carry out—we in 
the Labour Party have certainly done that. I see no 
reason why an independent system cannot be put 
in place to ensure that the public confidence to 
which the minister referred is embedded in the 
system. 

Gavin Brown (Lothians) (Con): Under the bill, 
to whom does the independent judicial complaints 
reviewer report if they are unhappy with the result 
of their investigation? My understanding is that 
they simply report back to the Lord President. 

Paul Martin: I confirm to the member that the 
Lord President will be consulted when the 
reviewer is appointed by the Cabinet Secretary for 
Justice. The issue is how to ensure that the 
procedures are carried out properly. The SPSO 
and other ombudsmen report back to the authority 
concerned. The system that we are discussing is 
designed to ensure that the individuals learn from 
the experience and take into consideration where 
procedures were not carried out properly. The 
judiciary has a genuine opportunity to show 
humility in accepting and learning from such a 
system to ensure that there is no recurrence. 

Probably the most controversial 
recommendation in the committee’s report was on 
the issue of mandatory training. We in the Labour 
Party support strongly the case for mandatory 
training. A public petition was submitted on the 
issue, relating it to cases in which there is 
evidence from children. Given that a great deal of 
sensitivity is required in such cases, it is simply 
unacceptable that no arrangements are in place to 
ensure that the judiciary has mandatory training in 
that area. We call on the cabinet secretary to 
reconsider his position, given the symbolic gesture 
that we would make in sending the clear message 
that we expect mandatory training to be put in 
place. 

We welcome the bill and ask the cabinet 
secretary to take seriously the issues that the 
committee raised and the recommendations that it 
made in its stage 1 report. I look forward to stages 
2 and 3. 

15:48 
John Lamont (Roxburgh and Berwickshire) 

(Con): I thank the Justice Committee for its work 
in connection with the bill and its preparation of the 
stage 1 report. 

Democracy in any country can flourish only if its 
citizens have access to an independent judicial 
system—Scotland is no different. I am pleased to 
contribute to the debate, because I believe that the 
bill will solve some of the problems with the 
current judicial system. 

The Scottish Conservative party—and, I am 
sure, everyone in the Parliament—welcomes any 
proposals that promote judicial independence, 
because it is of the utmost importance that the 
judiciary of Scotland remains independent. As we 
have heard from the convener of the Justice 
Committee, the principal issue surrounding the bill 
is judicial independence. 

Historically, by ensuring that the pay of judges 
was not within the whim of the Crown and by 
providing security of tenure for holders of judicial 
office, a degree of judicial independence from the 
Government has always been provided. A number 
of other conventions within the common law have 
protected the independence of the judiciary. 
However, in more recent times, there has been a 
trend within the United Kingdom to provide 
statutory guarantees of judicial independence. The 
bill will continue that trend in Scotland by focusing 
on four main policy areas: judicial independence 
itself, the appointment process, the courts and the 
arrangements for the Scottish Court Service. I will 
briefly touch on each of those. 

Part 1 of the bill sets out the requirements to 
guarantee that the judiciary remains independent. 
It will be the duty of the First Minister, the Lord 
Advocate, the Scottish ministers and any other 
persons who have responsibility for matters that 
pertain to the judiciary to uphold its independence. 
They should not try to influence judicial decisions. 
They are to support the judiciary and to have 
regard to its needs to carry out its functions 
efficiently. 

Part 1 also provides a statutory guarantee of 
judicial independence. The Scottish Government 
concluded that 
“a statutory statement underlining its commitment would be 
a powerful and obvious reminder of the constitutional 
significance of judicial independence.” 

That is to be welcomed. The guarantee is much 
like the guarantees in section 3 of the 
Constitutional Reform Act 2005 and section 1 of 
the Justice (Northern Ireland) Act 2002 that 
ensured judicial independence for England, Wales 
and Northern Ireland. 

Part 2 establishes the Lord President as the 
head of the Scottish judiciary, and places many 
responsibilities on him. Those responsibilities may 
be too much. We fear that they will slow down the 
judicial process for many cases, and will require 
the Lord President to dedicate much more of his 
time to administrative work. We therefore welcome 
the Cabinet Secretary for Justice’s announcement 
that that will be looked into. 

More important, part 2 sets out the model for the 
Judicial Appointments Board for Scotland. The 
board is another important way to ensure that the 
judicial bench remains independent, and the 
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convener of the Justice Committee has 
commented already that it is a vast improvement 
on the current system. The board is to be 
completely independent of the Scottish Executive, 
thereby ensuring that the judiciary will remain 
independent. I hope that the new selection 
process that the bill anticipates will be made more 
transparent, and that judges will be selected 
based solely on merit, taking into account 
interpersonal skills and whether they are of good 
character. That must be welcomed. 

Part 2 also outlines provisions on the fitness of 
judges and on giving the public a means of voicing 
complaints of misconduct regarding the behaviour 
of judges and sheriffs. Although we agree that 
there is a need for a form of complaint, that may 
not be the best way to proceed. The general public 
might view the process in the bill as another 
appeal process, which it most certainly is not. The 
public should have the ability to complain and 
should easily be able to understand the complaints 
process and feel comfortable using it, but we 
share the Justice Committee convener’s concern 
that we should not take a sledgehammer to crack 
a nut on that issue. 

Part 3 places yet more responsibilities on the 
Lord President—responsibilities that have so far 
been within the remit of judges and sheriffs. 
Although increasing the efficiency of the court 
system is an important step towards judicial 
freedom, the increased burdens on the Lord 
President could detract from the speed with which 
some cases are dealt. Overall, however, 
streamlining the court system will make it easier 
for the public to access it and make the judiciary 
more independent. 

The Scottish Court Service will become an 
entirely new body under the bill, and part 4 
outlines how that will be achieved. The new SCS 
will be under the Scottish Administration, but it will 
not be part of the Scottish Government or under 
ministerial control, which will ensure the 
independence of the judiciary and should be 
welcomed. The new SCS will provide 
administrative support to the courts, the judiciary 
of those courts and other specified people. Its 
principal function will be running the court service 
in Scotland. However, we are concerned about 
such a dramatic shift of power. The switch will 
move all the authority away from the Scottish 
ministers and give it to the SCS. I urge the cabinet 
secretary to think carefully about such a move. 
Part 4 places yet more responsibilities on the Lord 
President. 

In conclusion, the Judiciary and Courts 
(Scotland) Bill will ensure that the judiciary in 
Scotland remains independent. Independence 
within the judicial process is essential for a free 
and democratic society to operate. I and my party 

welcome any proposal that furthers judicial 
independence, and we are happy to support the 
Government’s motion. 

15:54 
Margaret Smith (Edinburgh West) (LD): Due 

to my recent illness, unfortunately I was absent 
from some of the Justice Committee’s 
deliberations on the Judiciary and Courts 
(Scotland) Bill. I compliment my committee 
colleagues on the very good job that they have 
done and the excellent stage 1 report that they 
have produced. 

The Lord President rightly said that the bill 
contains draft law of “considerable constitutional 
significance”. Although we support the general 
principles of the bill, it is imperative that we 
continue to scrutinise it closely. I have 
reservations about some aspects of the bill, which 
I will try to outline in my two speeches—opening 
and closing. I know that members will be pleased 
about that. 

I thank everyone who gave evidence on the bill 
to the Justice Committee. In particular, I thank the 
Lord President for his appearance before the 
committee. Members appreciated his attendance 
and were grateful for his unique perspective and 
contribution. 

To a great extent, the bill builds on a series of 
reviews and consultations that were undertaken by 
the previous Administration. The Liberal 
Democrats welcome the fact that the Government 
is taking matters forward, and we welcome the 
package of reforms. 

It is essential that people have confidence in the 
justice system. We need to modernise the 
organisation of the judiciary and ensure its 
continued independence. The separation of 
powers is a key principle of our system of 
governance, and it is fundamental to our 
constitutional arrangements and the idea of 
fairness under the law. 

Judicial independence is already entrenched in 
the common law, but enshrining it in legislation will 
send a powerful message about its significance. 
Having listened to and read the evidence, I believe 
that, on balance, the statutory commitment is 
complementary rather than detrimental to the 
common law. That commitment is a key aspect of 
the bill, but it is not enough to cover 
comprehensively the range of ways in which 
individuals or Government might seek to influence 
the judiciary. It would be a matter of serious 
concern if new legislation in any way narrowed the 
scope of judicial independence, so I am pleased 
that the Cabinet Secretary for Justice has 
recognised that the commitment might be too 
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narrowly drawn and pledged to introduce 
amendments to address the issue at stage 2. 

Most of the evidence supports the unification of 
the judiciary with the Lord President at its head. In 
general, we welcome the fact that the Lord 
President will be responsible for the efficient 
disposal of business in the Scottish courts; 
representing the Scottish judiciary to ministers and 
the Parliament; laying written representations 
before the Parliament in respect of the 
administration of justice; the welfare, training and 
guidance of judicial office-holders; and the 
establishment and conduct of a judicial complaints 
scheme. However, there is concern about that 
significant workload. We are all keen to ensure 
that the administrative burden that will be placed 
on the judiciary—and particularly on the Lord 
President—is fully appreciated and that the 
required support is put in place. I therefore 
welcome the fact that the cabinet secretary has 
ordered an urgent review of the likely commitment 
of judicial time that will arise from the bill. I am 
glad that he accepted the Justice Committee’s 
recommendations in that respect and I look 
forward to the results of Douglas Osler’s review. 
He is well placed to undertake the role, because 
he undertook one of the previous reviews. 

One of the most important provisions in the bill is 
the setting up of a formal process for complaints 
against the judiciary, although, as we heard from 
the Justice Committee convener, the number of 
complaints in the past has been relatively low. It 
must be made clear to the public that the process 
will consider complaints about conduct and 
procedure, not complaints that relate to 
disagreements or disappointment about particular 
judicial decisions. 

The bill proposes the creation of a judicial 
complaints reviewer. As we have heard, there has 
been some disagreement about that. However, 
there is merit in an external view being taken on 
how the judiciary handles complaints about itself, 
and I am sure that the public at large agree. The 
Lord President rejected the need for a reviewer on 
the ground that complainants can take their 
concerns to the Court of Session for judicial 
review, but the vast majority of people would be 
unlikely and financially unable to take that option.  

The bill also proposes that responsibility for 
judicial training should pass to the Lord President. 
The chair of the Judicial Studies Committee, Lord 
Wheatley, has observed in previous annual 
reports of that body that insufficient training is 
offered, particularly to new judges, and the 
Sheriffs Association supports the view that training 
is inadequate. The Justice Committee considered 
the Mothers for Justice Campaign’s petition on 
judicial training, which called for mandatory 
training for sheriffs who deal with child custody 

cases. Representations on the issue have also 
been made by Victim Support Scotland and 
Scottish Women’s Aid, which noted that it is 
important to provide adequate training for judicial 
professionals in order to provide the best possible 
support for vulnerable witnesses, and that input is 
required from relevant specialist organisations. I 
share the view expressed in the Justice 
Committee’s report that confidence in the judiciary 
would be enhanced by mandatory training. 

As Bill Aitken said, the Justice Committee also 
heard concerns about the functioning of the 
Judicial Appointments Board, regarding how it 
sources information about candidates and the 
length of time that it takes to make judicial 
appointments. The way in which judges are 
appointed must be entirely free from inappropriate 
influence, and be clear and transparent. I welcome 
the placing of the board on a statutory footing. I 
hope that the concerns that were raised with us 
will be considered and addressed. 

It is important to have a balance on the board 
between representatives of the legal and judicial 
professions, and lay members. Sir Neil McIntosh, 
the chairman of the board, emphasised to the 
Justice Committee: 

“The board’s current composition is balanced and 
representative … there is no question of any particular 
group—or of any member in any particular group—
becoming dominant.”—[Official Report, Justice Committee, 
11 March 2008; c 621.] 

Those of us who have been on the Justice 
Committee know that the different interest groups 
within the professions have powerful voices. I am 
convinced that the voice of ordinary citizens must 
be heard alongside them. 

I accept that the effective administration of 
justice would be improved by having even closer 
links between the Scottish Court Service and the 
judiciary. I welcome the fact that the board of the 
Scottish Court Service will contain a combination 
of legal and judicial representatives, and lay 
people. However, it is fair to say that there were 
misgivings in committee about the proposal to set 
up the Scottish Court Service as a separate body 
corporate rather than maintain the present 
situation. I will return to that issue in my second 
speech, so I hope that members will look forward 
to it. 

The Deputy Presiding Officer (Trish 
Godman): We now move to the open debate. 
Speeches will be a tight six minutes. 

16:01 
Stuart McMillan (West of Scotland) (SNP): I 

concur with earlier comments about the work of 
the Justice Committee clerks and their assistance 
during the evidence sessions on the bill. 
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I am grateful for the opportunity to speak in this 
stage 1 debate. While the bill covers many 
aspects of the current and prospective justice 
systems, I want to start with an issue that has 
been on all our minds over the past week: 
independence—however not the national 
question, but the independence of the judiciary, 
which has the potential to be contentious. 

The recent World’s End pub murder trial has 
been cited as evidence for having more extensive 
judicial independence. Indeed, the Law Society of 
Scotland and the Society of Solicitor Advocates 
have gone on record to state that they are in 
favour of more extensive judicial independence. It 
is widely acknowledged, too, that in order for our 
judiciary to gain a higher state of independence, 
an appropriate management structure must be put 
in place. 

Part 1 of the bill deals with judicial 
independence. Its provisions will create for the first 
time in Scotland a statutory statement of judicial 
independence. While it is widely thought in court 
circles that there is—or should be—judicial 
independence, stating it in statutory form is surely 
more favourable than having an informal 
arrangement. In keeping with the fair and 
democratic practices to which we have become 
accustomed, courts should have as much judicial 
independence as possible. I am pleased, 
therefore, that the Lord President, Lord Hamilton, 
has stated that he strongly supports part 1. 

The Justice Committee asked the Government 
in our stage 1 report to reassess whether the 
judicial independence section of the bill is too 
narrowly drawn. In his response, the cabinet 
secretary agreed to consider that and lodge an 
amendment at stage 2, which I am sure will be 
welcomed. 

The bill addresses the responsibilities of various 
affiliated parties, including ministers, the Lord 
President and the Lord Advocate. The current 
situation places the Lord Advocate in a position of 
responsibility, alongside ministers, for the 
organisation of the supreme courts. However, it is 
not unreasonable for the Lord President to gain 
statutory responsibility for administrative activities 
in the current court structure, which the bill will 
implement—indeed, the Lord President and his 
colleagues currently undertake many of those 
activities. I concur with the view that those 
responsibilities should come under a statutory 
agreement, in order to create clear and official 
boundaries for all concerned in the running of the 
court services. 

The Justice Committee raised concerns about 
committing more judicial time to administrative 
activities, therefore I welcome the cabinet 
secretary’s decision to request an independent 
review by Douglas Osler of the measures that deal 

with administrative activities. I look forward to 
reading the outcome of the review and to our 
making an informed decision on the issue at stage 
2. 

A further area of interest is the Justice 
Committee’s recommendation that judicial training 
should be mandatory. There was debate about 
that, to which Paul Martin alluded. I am sure that 
the issue will be raised again in the debate. The 
Justice Committee’s report is clear that the Lord 
President should have responsibility for making 
and maintaining training arrangements for judicial 
office-holders. The committee also recommended 
that such training should be mandatory, to improve 
confidence in the judiciary. The cabinet secretary’s 
response to the committee’s report says that all 
training should be up to the Lord President. I am 
sure that we will discuss that during stages 2 and 
3. 

My final point is about statistical data in the 
Scottish Court Service. I recently had an 
enlightening meeting with representatives of 
Children 1st, at which we discussed the lack of 
statistical data collected by the Scottish Court 
Service about children. I will lodge questions later 
today about that, so I do not expect an immediate 
reply. In this technological age, statistics are vital 
to inform future decisions. I am therefore sure that 
such evidence would enable the Scottish Court 
Service to plan with greater confidence. 

I am pleased to support the bill. 

16:05 
Bill Butler (Glasgow Anniesland) (Lab): As 

the Justice Committee’s deputy convener, I 
support the motion in the Cabinet Secretary for 
Justice’s name. Like other committee members, I 
thank the clerking team and Scottish Parliament 
information centre staff for their sterling efforts to 
support our scrutiny of the bill. 

I welcome the first piece of justice legislation 
from the Scottish National Party Government in 
this, the second year of its tenure. The bill’s policy 
thrust is progressive and its principles are worthy 
of support throughout the chamber. Its introduction 
follows a programme of reviews and consultations 
that the previous Labour-led Executive initiated. 

In the short time that is allotted to me, I shall 
mention a few of the bill’s noteworthy provisions. 
The much wider range of administrative and 
organisational responsibilities that the bill will 
place on the Lord President has been discussed. I 
welcome the fact that, in his evidence, the Lord 
President stressed that his primary function will 
remain judicial, which is right and proper. 
However, the Justice Committee was correct to 
make clear its significant concerns about the 
administrative burden that could be placed on 
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judicial postholders and to seek independent 
quantifiable evidence about the impact of such 
changes on judicial time. 

No one wants administrative pressures to 
diminish the judicial role. I am therefore pleased 
that Mr MacAskill has asked for an independent 
review under Douglas Osler. That is the type of 
listening approach that the Justice Committee 
would welcome in all its dealings with legislation 
that the SNP minority Government’s ministerial 
team introduces. 

I respect the view that the Lord President 
expressed in his evidence that a judicial 
complaints reviewer “is unnecessary”. However, 
like the majority of Justice Committee members, I 
do not feel that establishing such a post will 
undermine confidence or trust in the judiciary. 
Rather, I agree with Victim Support Scotland, 
which said: 

“There needs to be a vehicle to enable people to make 
complaints … That is an expectation in today’s business 
world, but it is not readily accessible in relation to the 
judiciary.”—[Official Report, Justice Committee, 18 March 
2008; c 656.] 

Given that the reviewer will—correctly—
concentrate on process and not on reviewing 
judgments, I see little to fear in having such a post 
and much to commend it. 

In his letter of 8 May to the Justice Committee’s 
convener, Mr MacAskill merely noted that support 
for the proposed role was not unanimous. I hope 
that that does not signal a weakening of the 
Government’s position as expressed by Mr 
MacAskill on 25 March. After hearing him today, I 
do not think that it does. However, I hope that in 
his summation he will offer the committee crystal-
clear comfort on that point. 

It is unfortunate that I need to record my 
disappointment that, although the cabinet 
secretary acknowledges in the annex to his letter 
to Mr Aitken the Justice Committee’s 
recommendation at paragraph 66 that on-going 
training of judicial office-holders should be 
mandatory, he says that it is 
“a matter for the Lord President to determine whether 
judicial training should be compulsory and, if so, what 
topics should be covered by judges.” 

Mr MacAskill’s timid approach is highly 
uncharacteristic and is, to be frank, unacceptable 
to Labour members. I ask him to think again about 
that aspect before stage 2. 

The final aspect of the bill that I want to touch on 
is the judicially chaired Scottish Court Service. The 
cabinet secretary will be aware that there are still 
reservations about the removal of the Scottish 
Court Service from the direct authority of the 
Scottish ministers. My earnest hope is that those 
reservations will not prove to be insuperable. 

There is merit in the cabinet secretary’s 
observation to Mr Aitken that 
“judicial independence is best protected by judicially-led 
governance of the courts’ administration”. 

I hope that, even though the bill seeks to change 
SCS’s status to a body corporate, Justice 
Committee members can be persuaded that 
paragraph 132 of the policy memorandum 
provides a sufficient safeguard, so that in the 
event of a 
“serious failure by the SCS to carry out its functions the 
Scottish Ministers may by order made by statutory 
instrument provide for those functions to be carried out 
instead by them.” 

I believe that, in the jargon, that is called a default 
clause, and I hope that it provides sufficient 
comfort. I tend towards the view that it does, but 
we will listen to members as we proceed with 
stage 2 discussions. 

Given that time is tight, and with those 
reflections on the bill, I commend its general 
principles to the chamber. 

16:11 
John Wilson (Central Scotland) (SNP): I 

welcome the opportunity to speak to the stage 1 
report on the Judiciary and Courts (Scotland) Bill 
and the cabinet secretary’s opening remarks. I 
acknowledge that one of the guiding principles of 
the bill is to enhance the independence of the 
judiciary, and independence is always a timely and 
worthwhile debating point. 

Production of the stage 1 report was assisted by 
a significant number of witnesses who gave 
evidence to the Justice Committee. I welcome the 
opportunity to place on the record my appreciation 
of them, the support staff, the clerks, the Scottish 
Parliament information centre and other members 
of the committee for assisting me in considering 
the bill. 

The independence of the judiciary is a principal 
consideration, and it dates back to the consultation 
paper “Strengthening Judicial Independence in a 
Modern Scotland”, which was published in 
February 2006. The benefit of being a member of 
the Justice Committee is that the evidence-
gathering process highlights a need to investigate 
matters that could fall below the radar. The bill 
introduces a degree of much-needed modernity to 
the administration of justice in Scotland. The old 
adage that justice must be seen to be done is 
important in introducing an element of glasnost 
into the system. 

It is worth noting that the bill provides a statutory 
basis for the Judicial Appointments Board and 
details its principal functions. A transparent 
process for appointing judges will, I hope, ensure 
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that the public have confidence and that the 
system effectively dispenses justice on a daily 
basis. In evidence to the Justice Committee, there 
was support for modernising the current 
arrangements and replacing an essentially ad hoc 
arrangement, based on custom and practice, with 
one that places the Judicial Appointments Board 
on a statutory footing. 

It should be noted that written and oral evidence 
to the committee presented several critiques of the 
Judicial Appointments Board that had been made 
over the years. The most notable critic in recent 
times was Professor Bonnington, who stated in the 
Journal of the Law Society of Scotland in May 
2005 that some lawyers 
“of less than average legal ability” 

had been appointed to the bench. That might or 
might not be overstating the point, but it would be 
wrong to dismiss such opinions out of hand. 

The Judicial Appointments Board is important, 
and its role in delivery will increase over the years. 
Judicial independence is highlighted in annex A to 
the stage 1 report. The Scottish Government’s 
response stated: 

“One of the avenues for securing the independence of 
individual judges relates to the method by which judges are 
selected.” 

Another key aspect of the Justice Committee’s 
deliberations was the governance of the Scottish 
Court Service. The backdrop is that, currently, the 
chief executive of the Scottish Court Service is 
responsible solely to ministers and the Parliament. 
The Osler review that the previous Administration 
established in June 2005 set in train a process of 
reviewing the governance of the courts and the 
future relationships among the Scottish Court 
Service, the judiciary and the Government. The 
step change that the Osler review proposed brings 
us up to date with the bill, which envisages that 
the SCS will have thirteen members and will be 
chaired by the Lord President. The bill also 
provides that the SCS will have responsibility for 
policy implementation and will be independent of 
the Scottish ministers. That said, the bill proposes 
that the SCS will operate according to a corporate 
plan that is agreed by ministers. 

The Justice Committee had a vital discussion on 
wider accountability, particularly in respect of 
section 66(2). That point is also stated in 
paragraph 209 on page 35 of the stage 1 report. In 
questioning witnesses and reviewing the written 
evidence, my overriding aim was to ensure that, 
together with the enhanced independence of the 
judiciary and quasi-judicial bodies, the bill provides 
accountability. Some people might say that, in real 
terms, accountability will be diminished, because 
the bill will establish the Scottish Court Service as 
a body corporate headed by the Lord President. It 

is worth noting that the Lord President is not 
compelled to give evidence to the Parliament, 
given his legal standing under the Scotland Act 
1998. Equally, the present arrangements for the 
Scottish Court Service are not satisfactory. As 
stated in paragraph 209, some members remain to 
be convinced on the issue. 

The Justice Committee’s report has highlighted 
the need to consider other issues relating to the 
judiciary, including my point about accountability. 
The committee has been up front and centre about 
the need for a mandatory requirement for the 
judiciary to undertake training, as other members 
have pointed out. Another issue is the need to 
ensure that the bill stands the test of time. The 
resulting act must ensure that the role that the 
current Lord President—Lord Hamilton—sees for 
himself can be applied to future Lord Presidents. 

I commend the Justice Committee’s stage 1 
report and I look forward to examining the bill 
further as it proceeds through Parliament. 

16:17 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): As other members have reminded us, the 
Judiciary and Courts (Scotland) Bill is the first 
piece of legislation that the Justice Committee has 
considered in this the third session of the Scottish 
Parliament. Like other members, I thank all those 
who were involved in giving evidence to the 
committee and in supporting committee members 
in their deliberations. The bill has not generated 
controversy, but the committee felt that it raises 
several issues that are important enough to merit 
detailed scrutiny and to draw to members’ 
attention. As time is limited and as it is impossible 
to touch on every aspect of the bill, I will limit 
myself to highlighting just three issues on which I 
would like further debate and, if need be, 
amendment to make the bill absolutely clear. 

First, as the Cabinet Secretary for Justice said, 
our justice system is built on the values of 
independence, integrity and fairness. Although 
there is no question about the judiciary’s current 
independence, part 1 of the bill provides a 
statutory guarantee of the continued 
independence of the judiciary in Scotland. Some 
commentators have questioned the necessity for 
such a statutory guarantee. Indeed, some 
committee members posed the same question 
during our deliberations and evidence sessions. 
However, on balance, the committee accepted 
that in principle it could support such a guarantee, 
symbolic or otherwise. In doing so, we have asked 
the Government to go further by including the 
Parliament among those who are required to 
uphold the independence of the judiciary. I am 
hopeful that our recommendation will find support 
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among members and I am grateful that the cabinet 
secretary has acknowledged the issue. 

Secondly, the bill provides for a judicial 
complaints reviewer. The committee heard 
evidence that the number of complaints that are 
received at present is small and that the existing 
process for making a complaint is not clear, even 
to those who work in the system. After considering 
the proposal for a judicial complaints reviewer 
carefully, I am happy to support it, but details of 
the reviewer’s role must be completely clear. 
People must know that if they want to use the 
reviewer to make a complaint, the complaint must 
be about the process and not about a judicial 
decision. That will be clear only if the public are 
aware of and understand fully the reviewer’s role. 
It is the Administration’s responsibility to ensure 
that adequate resources are available to facilitate 
that understanding. The figure of £24,000 is 
mentioned in the financial memorandum, but I 
believe that it is a fantasy figure and is well below 
what will be required properly to resource the 
service. I ask the Cabinet Secretary for Justice to 
reconsider the matter, as I expect that we will want 
to return to it at a later stage. I hope that he will be 
able to provide the Justice Committee with further 
information. 

Finally, I express concerns about part 4 of the 
bill—the proposal to establish a body corporate to 
be known as the Scottish Court Service. Other 
members have touched on the issue this 
afternoon. The proposal represents a significant 
change to the current arrangements in Scotland 
and moves responsibility for running the court 
service from Scottish ministers to the Scottish 
Court Service, with the Lord President chairing the 
board and the chief executive of the organisation 
acting as the accountable officer. 

I believe strongly that running our court service 
is a key responsibility of Government. Although 
the bill requires the Scottish Court Service to 
report to ministers on various matters and to have 
regard to guidance issued by ministers when 
carrying out its function, I am not convinced that it 
is in the public’s best interest for the 
Administration to hand over that important function 
to an unelected body. This is not an area in which 
ministers should abdicate their responsibilities. I 
believe that the people I represent support my 
view, which is that ministers should be responsible 
to Parliament and the people for the administration 
and delivery of our court service. So far, I have 
heard nothing that has convinced me otherwise. 
However, I look forward to more detailed 
discussion and debate in the area and expect that 
amendments will be lodged as the bill progresses. 

I am happy to support the general principles of 
the bill today, but I look forward to continued 
discussion with the Justice Committee and the 

cabinet secretary, so that the bill is able further to 
modernise our justice system. 

16:23 
Nigel Don (North East Scotland) (SNP): I 

intend to sweep up some remaining issues; 
necessarily, I will be brief. 

First, section 1 of the bill relates to the common-
law offence of interfering with the judiciary. 
Eminent people have given plenty of evidence that 
what we include in the new statute will not affect 
the common-law offence, but I still wonder 
whether we should not say what we mean. I have 
not yet been persuaded that there is any reason 
for us not to do so, given that we will not revisit the 
issue for a few centuries. 

Secondly, I draw members’ and the 
Government’s attention to Lord McCluskey’s 
comments in paragraph 25 of the Justice 
Committee’s report on the various other ways in 
which ministers might interfere with the judiciary 
and affect judicial independence. I am grateful to 
the cabinet secretary for indicating that he will 
revisit the point, but there is a substantial issue 
that needs to be considered. It is not clear to me 
whether that should be done through the 
ministerial code or by changing the text of the bill. 

Thirdly, on whether the Parliament should be 
bound by section 1, it is difficult to write a statute 
that binds Parliament, but it is not difficult to 
include a provision that binds individual MSPs, 
and that would be a good thing to do. We are 
sometimes tempted to rush to criticise because we 
think that that is what we should do, but telling 
members that they should reflect on what they 
want to say and comment only very much later 
would be a good idea.  

I am grateful to Margaret Smith for talking about 
training in more detail than other members have 
done, which means that there is no need for me to 
comment on that matter.  

On the confidentiality of the information that is 
received by the Judicial Appointments Board, I 
point the cabinet secretary and members in the 
direction of information received from the Law 
Society of Scotland, which is concerned that 
making the misuse of such information only a civil 
matter is probably not the way forward. It wonders 
whether there should be a criminal offence in 
relation to the misuse of such information, which 
would seem to be rather more effective.  

There is some slight difficulty around the issue 
of the complaints reviewers. We need to be clear 
that the Lord President will be doing the reviewing 
of complaints and that all we are asking the other 
reviewer to do is to ensure that the Lord President 
has used the right procedure. In essence, that is 
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the kind of appeal on law of process that the legal 
system itself understands. Provided that that 
reviewer is seen to be independent and well 
qualified, the proposal should not cause us any 
trouble.  

16:26 
James Kelly (Glasgow Rutherglen) (Lab): 

Although the bill covers many technical legal 
issues, it is also important that we remember the 
communities that we represent, and the need to 
put together a justice system that is fit for purpose 
and serves them well. 

I want to concentrate my remarks on the new 
format of the Scottish Court Service, which will no 
longer be under the direct authority of the Cabinet 
Secretary for Justice. That raises important issues 
about accountability and the representation of 
local communities. The proposals could weaken 
accountability and undermine democracy.  

I will give a practical example of that. On 
Tuesday, the Scottish Court Service published 
proposals to close Rutherglen district court and 
transfer the business of that court to Glasgow. To 
me, that is an illogical decision. At a time when 
electoral and health board boundaries are moving 
away from Glasgow, it does not make sense to 
move the court towards Glasgow. The decision will 
cost local people more money, for travel. Further, 
the local court is recognised as being an effective 
court that serves a local purpose. I give notice that 
local people will oppose the decision and will 
make their views known loud and clear during the 
consultation process. I have raised the matter with 
the cabinet secretary, and I raise it again today not 
only to register my opposition to the proposal, but 
because it illustrates something that is at the heart 
of the discussion about the reformatting of the 
Scottish Court Service. At present, communities 
can make their views known through directly 
elected politicians. The new arrangements that are 
proposed in the bill must be examined closely, in 
case they do not give communities a proper and 
strong voice on those legal matters. 

I endorse what others have said about getting 
wider representation throughout the judiciary. I 
accept the committee convener’s comment that 
people must be properly qualified, but we must do 
more to ensure that more women and non-white 
members of the community are represented.  

As others have said, mandatory training is 
important. As the bill progresses to stage 2, I hope 
that the proposals on that are strengthened. It is 
important that we have consistency and that 
people are properly trained to carry out the duties 
that are required of them.  

I have concerns about the format of the Scottish 
Court Service. I strongly support wider 

representation and also mandatory training. I 
support the general principles of the bill and look 
forward to some of the ideas being developed at 
stage 2. 

16:29 
Margaret Smith: I welcome the fact that the 

cabinet secretary has been prepared to address 
some of the areas of concern that the committee 
raised but, as we have heard, there remain a 
number of issues on which we would like him to go 
a bit further. As I said at the end of my previous 
speech—members will be delighted that I will be 
able to finish the point now—there were certainly 
reservations, which Bill Butler, Paul Martin and 
others have outlined, about the Scottish Court 
Service being set up as a separate corporate 
body, rather than as an executive agency of the 
Scottish Government that is under ministerial 
control and is, therefore, accountable to us. At 
present, we are able to hold ministers to account 
for the SCS. 

As others have mentioned, some of the issues 
raised were to do with the Lord President’s 
workload but, as the cabinet secretary said, the 
Lord President and others have argued for the 
proposed change and think that it is reasonable for 
control over administrative operations to sit 
alongside the many other additional 
responsibilities that the Lord President will inherit 
as a result of the bill. 

An issue that the committee spent considerable 
time examining in detail was that of accountability. 
Under the bill, the Lord President will be the chair 
and head of the Court Service and some members 
felt that that might be problematic, given that he 
could not be compelled to appear before the 
Parliament to account for service performance. 
However, I agree with the view that, as the 
accountable officer, the chief executive could 
respond to any issues that concerned the SCS. 
Furthermore, the Lord President has indicated 
that, in exceptional circumstances, he would not 
rule out accepting an invitation to appear before 
the Parliament. Perhaps surprisingly, his first visit 
to the Justice Committee has not put him off 
coming back. 

Bill Aitken and others commented on the 
concept of a unified judiciary. I particularly liked his 
description of a situation in which 
“the buck will stop with the Lord President”. 

That is a pretty good summing-up of what the 
proposal is all about. Members feel that it will be of 
benefit for the judiciary to have a single head who 
can speak on its behalf to the Parliament and the 
Government, but they also feel that it would be 
detrimental to Scotland’s judicial system if the 
responsibilities that are placed on the Lord 
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President and others as a result were to 
significantly reduce the amount of time that they 
spend carrying out their judicial roles. I note the 
Lord President’s reassurance that he is 
determined to ensure that he is not affected in that 
way. 

Several members commented on the complaints 
procedure, which everyone agrees is a good part 
of the bill. However, there are some issues around 
the judicial complaints reviewer. As things stand, 
Victim Support Scotland, among other 
organisations, suggested that many people would 
be unsure how to go about complaining if they 
were concerned about the actions of a judge or a 
sheriff, so the proposal is positive. However, cost 
is an issue and there were concerns that a 
formalised complaints and review procedure would 
inevitably generate a large volume of complaints—
it is estimated that the number of complaints would 
grow from around 180 to around 400 a year. 

If, as is expected, the reviewer were to review 
about 50 of those complaints, it is thought—
although not by Cathie Craigie—that that would 
cost £24,000 year. Cathie Craigie referred to that 
as a “fantasy figure”, but it is perhaps not the 
fantasy figure that I would have in my head. If 
costs are kept to a minimum, the establishment of 
a reviewer will be beneficial in helping to increase 
the openness, transparency and accessibility of 
the system, and will give the public the comfort of 
knowing that complaints will be examined 
properly, rather than it simply being a case of 
judges judging judges. The proposal will certainly 
be much cheaper than complainants going to 
judicial review, which is not a helpful suggestion. 

The committee and Paul Martin, in particular, 
strongly support mandatory training for judges. We 
ask the cabinet secretary to reconsider his position 
on the matter. The Liberal Democrats support the 
view of Victim Support Scotland and the Justice 
Committee that witnesses, especially vulnerable 
witnesses, should be protected by a guarantee of 
adequate training for judges, so I am disappointed 
that the cabinet secretary has not accepted the 
committee’s recommendation. In his recent 
statement on implementation of the Vulnerable 
Witnesses (Scotland) Act 2004, he claimed that 
the Government will 
“stand by the previous Administration’s commitment to 
make the system more accessible to witnesses who might 
otherwise be denied a voice.”—[Official Report, 30 April 
2008; c 8037.] 

I hope that he will reconsider mandatory training 
for judges, as a way of honouring that 
commitment. 

If the Lord President has ultimate responsibility 
for making and maintaining arrangements for 
training, I hope that he will take on board our 
comments. The Judicial Studies Committee is 

considering training issues, which is a positive 
development, but if additional training is not to be 
made mandatory through statute it is important 
that the Lord President should consider different 
perspectives, including victims’ views. 

Issues to do with the diversity of judicial 
appointees were raised during the committee’s 
consideration. It is important that we have a 
diverse judiciary in Scotland, while ensuring that 
candidates are selected on merit. I welcome the 
working group that is considering the matter. We 
need an holistic approach, to ensure that issues 
such as access to education and training are 
taken into account. A more diverse judiciary, which 
reflects modern Scotland, will help to build 
confidence in our justice system. That should be—
and is—what the bill is all about. 

I hope that progress can be made on many of 
the issues that were raised in the debate and 
particularly on judicial training, which should be 
mandatory. 

16:35 
Gavin Brown (Lothians) (Con): My colleague 

John Lamont said that the Scottish Conservatives 
fully agree with the principles of the bill and will 
support it at decision time. In the time that is 
available, I will consider various parts of the bill 
and comment on areas in which it could be 
strengthened and improved at stages 2 and 3. 

Most members mentioned part 1. There is no 
debate about judicial independence, as all 
members support that important constitutional 
principle. The debate hinged on whether the 
inclusion of a guarantee of judicial independence 
will enhance that fundamental principle. The 
Justice Committee considered the matter carefully 
and came to the right decision, which was that 
distilling common law and convention into statute 
will send a powerful message and have the added 
benefit of bringing our approach into line with that 
of other countries and making it consistent with the 
approach in the rest of the United Kingdom. 

I add two caveats, one of which was mentioned 
by Nigel Don. First, the bill confers the duty to 
uphold judicial independence on a select number 
of people: the First Minister, the Lord Advocate, 
the Scottish ministers and one or two others. It is 
worth reflecting on whether the list should be 
extended, perhaps to include members of the 
Scottish Parliament. As we consider one of the 
first bills to be introduced in the third session of the 
Parliament, it might be worth making crystal clear 
the relationships in and functions of government. 

Secondly, the examples of what might constitute 
an attempt to influence judges have been drawn 
quite narrowly. I think that Lord McCluskey 
suggested that the insertion of the words “in 
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particular” into section 1 might make it clear that 
we do not want to exclude a number of ways in 
which people might seek to influence judges. The 
cabinet secretary has hinted that he will consider 
the issue and ensure that the provision is tight. 

On part 2, we support the principle of unification 
of the judiciary. As members said, a heavy burden 
of functions will fall on the shoulders of the Lord 
President, although a degree of delegation will be 
allowed for most of them. The Lord President said 
that he would be able to deal with his workload. 
His view, which was based on consideration of the 
Irish system, was that the workload would 
probably be about two days per month. I have not 
investigated the details of the Irish system but, on 
the face of it, that seems not to be a large 
workload. I welcome part 2 of the Osler review, 
which will consider the burden that will be placed 
not just on the Lord President but on other 
members of the judiciary as a result of the transfer 
of the Scottish Court Service. In evidence, a 
witness—I cannot remember where I read this—
suggested that some 200 days per year of judicial 
time might be lost to administrative and 
management functions. If that were to happen, we 
would have to question seriously the transfer of 
the SCS. I am sure that the review will come up 
with the best, most accurate picture. 

Much has been said about the Judicial 
Appointments Board, and the issue has not been 
contentious. However, I want to add a couple of 
comments. Schedule 1 says that a member of the 
Judicial Appointments Board can be removed on 
conviction of “any offence”. The Law Society made 
a good submission to the Justice Committee, 
explaining that the provision is a touch draconian 
and that the wording could be tightened up. 
Perhaps the wording could be “any serious 
offence”. I am sure that more appropriate wording 
could be found, but “any offence” seems to me, 
too, to be a little draconian. 

Section 11 describes what happens if the 
cabinet secretary does not agree with a decision 
of the Judicial Appointments Board. The cabinet 
secretary can say no to a decision and send it 
back to the board for reconsideration. However, 
the bill stops there; it does not describe any 
procedure for what should happen if a stand-off 
occurs between the Judicial Appointments Board 
and the cabinet secretary. South of the border, the 
Judicial Appointments Commission can ultimately 
force its decisions through but, in Scotland, we 
have left the stand-off in the air, perhaps in the 
hope that common sense will prevail. However, 
common sense does not always prevail in a stand-
off. We are legislating anyway, so it might be 
better if the bill catered for such situations. 

The biggest disagreements relate to the judicial 
complaints reviewer. Under sections 26 and 27, 

the Lord President will present a process for 
looking into the conduct of judges. Under section 
27, he has a range of disposals available for 
dealing with judges who are found to have 
behaved inappropriately. In my view, the judicial 
complaints reviewer would therefore be a 
toothless tiger with no real powers. As I suggested 
to Mr Martin when I intervened on him, if the 
judicial complaints reviewer finds that the process 
was not followed, the only power that he has is to 
go back to the Lord President, who gave him the 
case in the first place, and say that he does not 
think that the process was followed. We are 
therefore not persuaded that the reviewer would 
add anything to the process. 

16:42 
Pauline McNeill (Glasgow Kelvin) (Lab): I 

commend the work of the members of the Justice 
Committee in producing their report on the 
Judiciary and Courts (Scotland) Bill. 

The main themes of the bill are to put the 
Judicial Appointments Board on a statutory 
footing; to ensure transparency in the process of 
appointing judges and sheriffs; and to ensure that 
a common-law principle becomes enshrined in a 
statutory duty. It will be important to increase 
diversity in the appointment of judges. As other 
members have said, we have four female judges 
out of a total of 34, and we have no judges from 
black or minority ethnic communities. We have a 
long way to go. However, I emphasise that it will 
not be only for the Judicial Appointments Board to 
ensure that we achieve diversity. The whole 
system will have to operate in such a way as to 
achieve diversity. 

A key theme in the bill is the independence of 
the judiciary. As others have said, the separation 
of powers is a cornerstone of a democratic 
country. That is our common law, which we will 
enshrine in the bill. We uphold judicial 
independence, as we should. The bill defines 
judicial independence by means of the provision 
that ministers 
“must not seek to influence particular judicial decisions 
through any special access”. 

“Special access” has been defined as access that 
ministers might have that the general public might 
not. I am not convinced that that represents a 
helpful definition of independence. We should 
consider it further. We should not tie ourselves in 
knots trying to define what we mean by 
independence, but we should do our best to 
enshrine the common-law position in the bill. In 
other words, we should enshrine the status quo 
but go no further. 

Members of the Parliament must be free to 
comment on the justice system and to question 
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ministers on general issues that have an impact 
on policy or on our constituents, without those 
comments or questions being regarded as 
interference in judicial independence. Our sheriffs 
and judges do excellent work and they have 
ensured that Scotland has a legal system of which 
we are proud and which is envied in the rest of the 
world. Our relationship with the judiciary is 
important; it is important that the independence of 
the judiciary should not preclude dialogue with 
judges. 

The new duties of the Lord President in relation 
to the training and welfare of sheriffs will come at a 
cost. Discussions need to take place so that we 
are clear about those additional costs. 

I will comment on some issues that need closer 
consideration at stage 2. Considerable powers will 
be transferred from the Scottish ministers to 
judges. I begin with the power to change the 
quorum in the Court of Session for a division of the 
inner house. At present, under section 2(4) of the 
Court of Session Act 1988, the quorum “shall be 
three judges”. I am not clear why that is a matter 
for the judiciary. More clarity is required on that 
and on whether the intention is to change the 
quorum of three judges, which I think we have had 
for several hundred years, although I could be 
corrected on that. I want to know why that needs 
to change and why we are devolving the 
responsibility for that without at least being clear 
about the circumstances in which the power would 
be used. 

Responsibility for the organisation of the courts, 
including the boundaries of the sheriff and district 
courts, will transfer from ministers to judges. 
James Kelly made the point that, under the new 
summary justice legislation, through which we are 
unifying the court system, an early decision has 
been taken to close two local courts. That was 
never the intention behind unifying the system—it 
was never intended that we should use that 
legislation to rationalise the system. As an elected 
member, I want to have a say on where local 
courts should be and the boundaries of the sheriff 
and district courts. I would have concerns if we 
passed responsibility over those matters to judges. 

Judges will have a say in the drafting of any 
orders on the number of judges. They should have 
that say and they have done until now, so I have 
no difficulty with that. However, I have a difficulty 
with the fact that, a year after passing the Criminal 
Proceedings etc (Reform) (Scotland) Act 2007, we 
are to change the provisions again so that the 
establishment of justice of the peace courts will be 
a matter for judges. I do not know why that was 
not thought through a year ago. That is not 
consistent. 

As other members have done, I want to address 
the issue of where responsibility for the Scottish 

Court Service should lie. In relation to the 
establishment of JP courts, paragraph 120 of the 
policy memorandum states that the transfer of 
powers to judges is the right course of action, 
because otherwise the provision would be at odds 
with the 
“overall policy intention of transferring to the Lord President 
responsibilities for the judiciary”. 

I thought that the bill’s overall aim was to place 
judicial appointments on a statutory footing and to 
enshrine the independence of the judiciary. 
Throughout the policy memorandum, I read that 
measures are consistent with the intention to 
transfer responsibilities. I am not clear why. Are 
we saying that, without transferring 
responsibilities, we cannot enshrine the 
independence of judges? We have operated the 
Scottish Court Service under elected 
Administrations since at least 1995. I am not sure 
whether that matter relates to independence. We 
need clarity on that. 

The policy memorandum goes on to state that 
the Scottish Court Service will be independent of 
the Scottish Government. That means that the 
running of the courts, their boundaries and 
investment plans for the courts will not be matters 
on which someone is accountable to the 
Parliament. We need clarity on the balance 
between independence and accountability. The 
cabinet secretary said that the Lord President will 
have a leading role but, from reading the policy 
memorandum, I see that it will be much more than 
a leading role—it says that the Lord President will 
be independent. I totally and wholly agree that the 
Lord President and judges should not be 
compellable witnesses to the Scottish Parliament, 
but civil servants are compellable witnesses. We 
need to know whether the chief executive and the 
staff of the Scottish Court Service will be 
compellable witnesses. I do not believe that their 
status should change in relation to how we hold 
them to account. We need clarity on that. 

Ministers do not intend to take a ministerial 
power of direction, but rather there will be a 
provision that can be used in the event of serious 
failure. We need to think that through, too, 
because ministers might want to direct in some 
circumstances. Would that, too, be seen to be 
interfering with the independence of the judiciary? 

We need to stop and think carefully about what 
we are doing before we pass over a Government 
department that is accountable to ministers and 
subsequently to the Parliament. We must think 
how we can hold the body to account if it is under 
the jurisdiction of judges. As I said to the cabinet 
secretary in the briefing that I received 
yesterday—for which I am grateful—the test for 
me is whether I will be able to ask questions under 
the parliamentary procedure, under which I am 
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entitled to an answer from the Scottish ministers, 
and hold them to account for the running of the 
courts. Will I receive an answer, and from whom 
will I receive it? I want to know that I can hold the 
Administration to account. 

It is not good enough that the chief executive 
has volunteered to come to committee. That 
commitment is not strong enough for me. I want us 
to consider those issues before we go much 
further. I support the strong view of the Justice 
Committee on the matter, and I hope that we can 
find a way forward. 

16:50 
Kenny MacAskill: I welcome members’ 

contributions and the tenor of the debate, which is 
perhaps understandable, given that the genesis of 
the bill was under the previous Executive. It was 
treated as non-partisan by the Scottish National 
Party and others, and that approach has continued 
through the change in Administration following the 
election in 2007. 

Individual members have raised legitimate 
points on a variety of matters, including judicial 
independence, the Scottish Court Service, the 
Scottish Land Court, the Judicial Appointments 
Board and mandatory training. I will attempt to 
deal with as many as possible. 

I am grateful that, like me, Bill Aitken and 
Pauline McNeill put on record the fact that we are 
well served by our judiciary and have been 
throughout the centuries. I have always made it 
clear that, as a nationalist party, we are grateful 
that the judiciary was one basis on which Scottish 
national identity was maintained over 300 years. 
However, irrespective of where one stands on the 
constitution, it is accepted that the judiciary has 
served our communities well. It will continue to 
serve us well, and the bill seeks to build on that 
excellent service. 

We are seeking today to enshrine in law the 
common-law principles that were mentioned by 
Pauline McNeill. The independence of the judiciary 
is fundamental to any democracy. I have been 
noted for condemning American foreign policy 
lately, but the US constitution serves as a model 
for many. Certain aspects—its treatment of 
gender, slavery and race—show that it was written 
in the ethos of its time, but the idea of the 
separation of powers, which was enunciated 
initially by the likes of Thomas Paine and 
contributed to by many of the founding fathers of 
Scottish descent, has served both the United 
States of America and other democracies. There 
has to be an executive arm, a legislative arm and 
an independent judiciary. That is what the bill will 
enshrine. 

There have been good wishes and support for 
the general ethos and principles of the bill, but I 
acknowledge that there are legitimate concerns. I 
can put one concern to bed at the outset. Pauline 
McNeill mentioned the accountability and 
compellability of the chief executive. Section 23 of 
the Scotland Act 1998 enables the Parliament to 
require any person to attend its proceedings for 
the purpose of giving evidence. We can be clear 
that accountable officers would attend a 
committee. I am sure that they would never 
consider not attending but, if there were 
difficulties, they could be required to attend. 

One concern has been on the resourcing of the 
Scottish Court Service and whether it should 
remain under the auspices of ministers or, as is 
proposed in the bill, be dealt with under the aegis 
of the Lord President as part of an independent 
judiciary. Both Pauline McNeill and James Kelly 
commented on the issues. The Scottish Court 
Service is conducting a consultation on district 
courts, and no decision has yet been made on 
courts either in Rutherglen or elsewhere.  

Furthermore, even with the changes that are 
proposed in the bill, any court closure would 
require parliamentary consent to an order 
promoted by the Lord President. Parliamentarians 
would have the opportunity to oppose such an 
order. The decision would be made by a body 
standing in a different arm of the tripartite 
relationship in our democracy, but the Parliament 
could deal with the matter. 

There appear to be two particular matters to 
address. First, there is opposition in principle to 
the transfer of the Scottish Court Service to the 
independent judiciary—that appears to be Mr 
Martin’s position. Secondly, there is the question 
of resourcing, which has been raised by the 
committee convener Mr Aitken, Ms Smith and Mr 
Lamont.  

We are carrying out a review of resourcing. 
There is a draft of Mr Osler’s remit, which is to 
reach an independent view on the extent to which 
new functions that the bill proposes for the 
judiciary will require additional time commitments. 
We are more than happy to share the outline of 
that with the committee to ensure that justice is 
seen to be done as well as done. 

Bill Aitken: Does the cabinet secretary agree 
that it would be particularly useful to the 
committee’s considerations if Douglas Osler would 
quantify the existing judicial commitment to 
administrative tasks and compare it with what is 
likely to happen? 

Kenny MacAskill: There is a lot of merit and 
logic in that. My view has always been that it is 
best to discuss a remit with the person to whom 
one is ultimately giving it, because they will have 
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their own views, but I am happy to make Bill 
Aitken’s point clear to Mr Osler. 

If we can satisfy the objection on resources, it 
comes down to the point of principle. Our view is 
that the transfer of the Scottish Court Service is 
appropriate. If we are to have a tripartite system 
with an independent judiciary, logic dictates that 
those who serve and work under it should be 
under its remit and responsibility. 

There are aspects in which the system will have 
to interact—Ms McNeill made points about that—
and it must always be allowed to develop. There 
will be matters on which parliamentarians—
whether on the Justice Committee, individually or 
through any office that they hold—will wish to 
interact with it. However, if we can satisfy the 
legitimate concerns regarding resourcing, it is best 
that the independent judiciary for which we strive 
should have control over the court service for 
which it has responsibility. Logic dictates that it 
should be so. If we do not provide for that, there 
will be a fundamental illogicality and we will, to 
some extent, undermine the ethos of what we are 
trying to deliver, which is an independent judiciary 
to serve us well. 

There is equally the question of training. 
Members have raised matters that cause a great 
deal of concern. First, I must reiterate and point 
out that all members have accepted that our 
judiciary has served us well without a requirement 
for mandatory training. However, the system and 
other matters have moved on. There has been a 
significant change in attitudes. There are younger 
members of the judiciary and there has been a 
change in terms of women and ethnic minorities. 
We must reflect those facts. As with the principle 
of where the Scottish Court Service should stand, 
we must realise that it would be illogical for us to 
say that we are creating an independent judiciary 
because we recognise that it is fundamentally 
important in a democracy but that we, as one arm 
of the trident of that democracy, reserve the right 
to tell it what it can do. 

Secondly, when the Lord President gave 
evidence at the Justice Committee, he accepted 
the need for training. He went as far as possible in 
saying that, although it would not be mandatory, it 
would be expected. He will have significant 
powers in that regard. Already, under the Judicial 
Studies Committee, sheriffs are undertaking a 
variety of types of training, not simply to ensure 
that they are up to date with and apprised of all the 
new laws that Mr Butler and others apparently 
wish we were spewing out as they were spewed 
out in the previous parliamentary session, when 
they all complained that so many bills were 
coming through that they could not keep pace. 
The training not only ensures that sheriffs 
understand the law and are able to implement it to 

the benefit of our communities but takes in other 
matters, such as understanding child psychology 
or understanding evidence and how witnesses 
behave. All those matters are accepted and 
recognised. 

We welcome the debate. We have taken on 
board points that have been made and will reflect 
on others. If members have raised issues that I 
have not addressed today, I will be happy to touch 
on them. However, I reiterate that it is important to 
declare the judiciary’s independence. To refuse to 
transfer the Scottish Court Service to its control 
would undermine that independence and would be 
illogical. Equally, to impose mandatory training on 
it would undermine the logic of creating an 
independent judiciary, because it has served us 
well and we are enshrining its independence to 
ensure that it will continue to serve our 
communities well for centuries to come. 
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Judiciary and Courts (Scotland) 
Bill: Financial Resolution

16:59 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of motion 
S3M-1887, in the name of John Swinney, on the 
financial resolution for the Judiciary and Courts 
(Scotland) Bill. 

Motion moved,
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Judiciary and Courts 
(Scotland) Bill, agrees to any increase in expenditure of a 
kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the 
Parliament’s Standing Orders arising in consequence of the 
Act.—[Kenny MacAskill.] 
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I was grateful for the thoughtful and constructive contributions which you and your Justice
Committee colleagues made during the Stage 1 debate on the Judiciary and Courts
(Scotland) Bill on 14 May.

In winding up the debate, I responded briefly and positively to your suggestion that Douglas
Osler's review of the time commitment which the Bill will require of the judiciary should
compare the existing judicial commitment to administrative tasks and with the new level of
commitment implied by the Bill.

The remit which has been set for Douglas Osler is:

"To reach an independent view on the extent to which new functions proposed for the
judiciary in the Judiciary and Courts (Scotland) Bill will require the commitment of
additional judicial time to administrative tasks, and to quantify that commitment of
additional judicial time.

To report by Monday 3 June."

Within this remit I have asked Mr Osler to take account of the extent of the existing
administrative commitment of the Lord President and his judicial colleagues in relation to
matters reflected in the Bill. For instance:

• in relation to securing the efficient disposal of the business of the courts, the Lord
Pres,ident is responsible for the programming of business of the Supreme Courts,
supported by advice from court officials. Sheriffs Principal are already under a
statutory responsibility to secure the efficient disposal of business in the sheriff and JP
courj:s, again with support from court officials.
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• The Lord President will already from time to time communicate views to Ministers and
Parliament on matters of importance, e.g. his communication to Ministers and
Parliament of views on this Bill.

• On judicial welfare, the Lord President has appointed Lord Wheatley to take a
particular interest in the welfare of Senators, and Sheriffs Principal have a non-
statutory role in looking after the welfare of sheriffs.

• On judicial training, there is already a Judicial Studies Committee with a judicial
Chairman (appointed with advice from the Lord President) and a judicial Director
which provides training for all tiers of the judiciary.

• On judicial guidance, the Lord President and Sheriffs Principal may already issue
guidance on matters of procedure e.g. through practice notes.

• Members of the various branches of the judiciary already sit on the Judicial Council
for Scotland, which is chaired by the Lord President, and which considers issues
affecting the judiciary and contributes to the formulation of the policy of the judiciary in
relation such issues. The Council has a committee on judicial welfare and support
and another considering the potential for guidance on judicial conduct.

• The Lord President already has responsibility for investigating questions of judicial
fitness for office as a result of alleged misconduct, though without the clear framework
for this proposed in the Bill.

I entirely accept, of course, that the formalisation and extension of these roles by the
provisions of the Bill will necessitate some extension of judicial time commitment, Douglas
Osler's analysis will be informative in offering an independent quantification"of this.

Mr Osler is now taking evidence from the Lord President and from other judiciary about the
extent of their existing administrative commitments and their views of the extent 0f the
additional burdens which may arise from the Bill. I look forward to sharing his report with the
Justice Committee before Stage 2, and to its informing Parliament's further consideration of
the issues raised in the Justice Committee's report and the Stage 1 debate.

Once again, may I thank you and your Committee colleagues for your thoughtful and
constructive engagement with this Bill.

~

\L~~

KENNY MACASKILL
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JUDICIARY AND COURTS (SCOTLAND) BILL

I was grateful to you for coming to discuss the progress of this Bill with me on 13 May and for
your thoughtful contribution to the Stage 1 debate.

You raised issues about the Parliamentary accountability of the statutory Scottish Court
Service (SCS) proposed in the Bill. We noted that the Justice Committee had explored this
in some depth, and that the Committee had recognised that the SCS would be accountable
to Parliament through its Chief Executive as Accountable Officer, and that Parliament had
the power to compel the attendance of any non-judicial member or officer of the SCS. We
noted that the Justice Committee had chosen not to propose overturning the long-standing
convention that the judiciary are not compellable witnesses, but that the Lord President had
given a commitment that he would expect to appear in front of Parliamentary committees to
respond to any serious concerns about the activities of the SCS. I said that the SCS would
not be able to go ahead with controversial actions such as court closures without
Parliamentary consideration of a statutory instrument, and that in the event of serious
Parliamentary concern that the activities of the SCS were prejudicing the administration of
justice the Scottish Ministers would be able to propose an order to Parliament which would
allow Ministers to take over the functions of the SCS.

Your remaining concern was that MSPs would no longer be ablH to ask Parliamentary
Questions to Ministers about the activities of the SCS. There is a significant point of
principle here. The Bill specifically transfers responsibility for the administration of the courts
and administrative support for the judiciary to a judicially-led statutory body. I believe that is
right in principle. That being so, it would be quite wrong for Ministers to be accountable in
Parliament for the decisions and actions of an institutionally separate non-Ministerial entity.

Having said that, I am determined that:
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• Ministers should be able to be held to account by Parliament for their use of their
powers in relation to the SCS, and that

• The SCS should be openly accountable to Parliament for its own decisions and
actions.

It is clearly right that MSPs should still be able to ask pas to Ministers about the Scottish
Government's interaction with the SCS, for instance what strategic priorities we intend to set
for the SCS, what use we intend to make of our powers to give guidance to the SCS, what
level of court fees we intend to set, what level of resourcing for SCS we intend to propose in
Budget Bills, and whether we intend to use our default power to take over the functions of
the SCS in response to any perceived failing in its administration of justice. MSPs will also
continue to be able to ask Ministers questions about the overall operation of the justice
system, and to use pas to seek statistical information held by the SCS (section 64 of the Bill
compels the SCS to give Ministers information about its carrying out of its functions).

MSPs should hold the SCS to account directly for the SCS's own decisions and operations.
In addition to the accountability mechanisms which I have described above, I will ensure that
the framework agreement specifying the detailed relationship between the Scottish
Government and the SCS is clear that the SCS has a duty to respond promptly and in full to .
questions which MSPs may raise with them directly. Unless inappropriate (e.g. not in relation
to confidential matters relating to constituents' cases) I believe that this correspondence
should be a matter of open public record, to ensure the same openness which is currently
assured by the publication of responses in the Official Report. This could, for instance, be
achieved through publication of the correspondence on the SCS's wt3bsite. The SCS will, of
course, be subject to the Freedom of Information (Scotland) Act 2002 and I am bringing
forward an amendment at Stage 2 to provide for this.

I am copying this letter to the Convener and members of the Justice Committee.

~.~~

~~

KENNY MACASKILL
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I wrote to you on 20 May setting out the remit for Douglas Osler's review to reach an
independent view on the extent to which new functions proposed for the judiciary in the
Judiciary and Courts (Scotland) Bill will require the commitment of additional judicial time to
administrative tasks, and to quantify that commitment of additional judicial time.

Mr Osler has now submitted his report, and I attach a copy. His overall conclusions are that:

"Having completed an independent review of the time implications for a Unified Judiciary
of the duties proposed in the Judiciary & Courts (Scotland) Bill, I am of the view that:

• the proposed structures represent a more effective way of using the time available
within the judiciary and the SCS in support of the management and administration
of justice;

• the estimates of time for the new or formalised duties in the Bill submitted by
officials, particularly in relation to the role of the Lord President, are by and large
realistic estimates;

• the accuracy of these estimates depends entirely on close working between the
judiciary and the SCS and on delegation by the Lord President to his colleagues
which includes executive responsibility to take decisions;

• consideration should be given to the phased introduction of the changes to avoid
initial overload on the time of the Lord President.

Accordingly, it is my view that the Parliamentary Justice Committee can be re-assured
that the proposals will strengthen the role and effectiveness of both the judiciary and the
SCS and will not, as the committee was concerned "detract from the judicial role".

Finally, continuing quantification of time spent under the new arrangements on the
various new duties will be an important aspect of monitoring implementation and that
exercise should be set up within the SCS and the Lord President's office."
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The report draws on Mr Osler's understanding of courts administration from his work to
develop the Agency Review of the Scottish Court Service which the Committee used as an
authoritative source in its stage 1 consideration of the Bill. In developing this new
independent report, Mr Osler has discussed the implications of the Bill with the Lord
President and other leading judicial figures, as well as looking at the experience of
jurisdictions in England & Wales and in the Republic of Ireland.

I hope this report will give you and Committee colleagues assurance that the demands which
the Bill places on the judiciary will be reasonable, and that that it will put in place increasingly
effective arrangements to support the judiciary in their administrative functions. There are
some interesting points in Mr Osler's report which I will want to consider further as detailed
planning for the implementation of the Bill proceeds. I particular, I note Mr Osler's suggestion
that implementation of the Lord President's new responsibilities might be phased so that they
can be integrated into his overall programme in a managed way. I will bear this suggestion in
mind in implementation planning and in the commencement of the various provisions of the
Bill.

I look forward to a very constructive Stage 2 discussion of the Bill.

~P\0

~~
KENNY MACASKILL

St Andrew's House, Regent Road, Edinburgh EH130<2
www.scotland.gov.uk
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SUBORDINATE LEGISLATION COMMITTEE 

19th Meeting, 2008 (Session 3) 

Tuesday 3 June 2008 

Scottish Government response to SLC stage 1 report 

Judiciary and Courts (Scotland) Bill

1. On 20 March, the Committee asked the Scottish Government to reply to issues 
raised in its Stage 1 report.  The Committee indicated that it was content with the 
Scottish Government response to some of the issues raised. The response below 
relates to outstanding issues.

Section 66 (2) - default power - power to the Scottish Ministers to carry out the 
functions of the SCS

2. The Subordinate Legislation Committee was concerned that a power for the 
Scottish Government to take over the SCS’s functions indefinitely is not compatible with 
the Bill’s purpose of establishing the SCS as a body corporate operationally independent 
of Scottish Ministers.  The Subordinate Legislation Committee asked the Justice 
Committee to press the Government to consider amending this power to place the 
Scottish Ministers under a duty to revoke an order made under section 66(2) as soon as 
they are satisfied that SCS can perform its functions and consider time limiting such 
orders. The Subordinate Legislation Committee also raised the issue of what would 
happen if the SCS’s failings were so fundamental that it would not be appropriate for 
Ministers to return the functions to the SCS, asking the Government to explain whether 
the Scottish Ministers would be likely to retain SCS’s functions on a permanent basis or 
whether the transfer of these functions to another statutory body independent of the 
Scottish Government would be more likely.

3. As a matter of policy, the Scottish Government are confident that remedial action 
carried out during a period when Ministers had assumed the functions of the SCS would 
enable a speedy return of these functions to the SCS.  The default power is, however, 
conceived as a means of addressing a ‘worst case scenario’ where the SCS is failing so 
badly that the administration of justice is put at risk.  It is conceivable that a ‘worst case’ 
would include such a degree of failure by the SCS, or have exposed such a systemic 
inability of a body constituted in the way proposed in the Bill to provide for effective 
courts administration, that it would be irresponsible for Ministers to consider any early 
return of functions to the SCS.  For that reason, we believe it would be preferable for the 
legislation to provide for an indefinite period during which Ministers might retain these 
functions.  In the event of such a serious failure that return of functions to SCS as 
constituted by the Bill was not a responsible option, the proper course of action for 
Ministers would be to consider whether there are changes to the constitution of the SCS 
which may enable it to be reconfigured to operate effectively, e.g. by altering its 
membership under paragraph 2(6) of schedule 3 to the Bill, or whether to legislate to 
create a statutory successor to the SCS.  Transfer of functions to an existing public body 
appears unlikely since there is no obvious body which is not in itself a possible party in 
court action.  While we do not propose a ‘sunset’ clause, we believe that Parliament 
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would be robust in criticising any unjustified retention by Ministers of the SCS’s 
functions, and that Ministers would be under political and moral pressure to bring 
forward arrangements for the transfer of these functions back to an independent entity.

4. The Subordinate Legislation Committee questioned the procedure for any order 
revoking an order under the default power which transferred the functions from SCS to 
Scottish Ministers.  The Scottish Government intends that any such order should be 
subject to the negative resolution procedure, which we believe is appropriate since 
returning the functions to SCS is a reversion to Parliament’s original intention.  An 
appropriate amendment will be brought forward at Stage 2. 

5. The Subordinate Legislation Committee also considered that any action taken by 
Ministers during a period of use of the default power should remain valid, even if the 
order for the use of the default power lapsed after a brief period because Parliament 
chose not to affirm it.  Again, the Scottish Government will put this beyond doubt by 
putting forward an amendment to this effect at Stage 2. 

Section 15(1) and (2) – guidance to the Judicial Appointments Board for Scotland 
(JAB)

6. The Committee said it has no specific reservations at this stage as to the power 
conferred upon the Scottish Ministers and the Lord President to issue guidance to JAB.  
However, they drew this matter to the lead committee for further consideration as 
various questions of interest arise as to the limitations of guidance and what practical 
application is intended.  The Committee indicated that it will reconsider these provisions 
at stage 2. 

7. In its stage 1 report the Justice Committee recommended that any proposed 
guidance to JAB from either Scottish Ministers or the Lord President should be 
scrutinised by the Justice Committee. 

8. The Cabinet Secretary for Justice has responded to the Justice Committee’s 
recommendation that it is seeking a more active role in the consideration of this 
guidance in draft form by undertaking to bring forward an amendment to that effect at 
stage 2.  As a consequence of this scrutiny role being adopted by the Parliament the 
guidance issued by the Lord President will be put on the same footing as that of the 
Scottish Ministers, i.e. the Scottish Ministers should consult the Lord President and the 
Board and the Lord President should consult the Scottish Ministers and the Board on the 
draft guidance before it is laid in the Parliament. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

19th Meeting, 2008 (Session 3) 
 

Tuesday 3 June 2008 
 
Present: 
 
Jackie Baillie Jackson Carlaw 
Helen Eadie Ian McKee 
Gil Paterson (Deputy Convener) Jamie Stone (Convener) 

Apologies: John Park 
 
Judiciary and Courts (Scotland) Bill: The Committee considered the 
Government’s response to its Stage 1 report on the delegated powers provisions in 
this Bill. 
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307  3 JUNE 2008  308 

Judiciary and Courts (Scotland) Bill
The Convener: We considered and reported on 

the bill at stage 1. We raised some issues to which 
the Government has now responded, and 
members have seen the responses, which are 
referred to in the summary of recommendations. In 
section 66, “Default power”, subsection (2) confers  

powers on the Scottish ministers to carry out the 
functions of the Scottish Court Service. Are 
members content to note the further response 
from the Scottish Government on the issues raised 
by the committee in relation to section 66(2) and 
that the response relates in part to policy and in 
part to issues that we referred to the lead 
committee for its consideration in our stage 1 
report? 

Members indicated agreement.  

The Convener: Are members also content to 
monitor any amendments to section 66 made by 
the Scottish Government at stage 2 of the bill, as  
undertaken in its response in connection with, first, 
applying negative procedure to an order revoking 
an order made under section 66(2) and, secondly,  
making it clear that any action taken by the 
Scottish ministers during a period between the 
order being made and the Parliament choosing not  
to affirm it, shall remain valid; and, finally, to 
reconsider those matters after stage 2 if 
necessary? 

Members indicated agreement.  

The Convener: Sections 15(1) and 15(2) are on 
guidance to the Judicial Appointments Board for 
Scotland. Are members content to note the further 
response from the Scottish Government on the 
issues that the committee raised in relation to 
sections 15(1) and 15(2); to note that the response 
on those matters relates to the issues in our stage 
1 report that were referred to the lead committee 
for consideration; to note that as a result  of the 
Justice Committee’s stage 1 report, the 
Government has undertaken to lodge 
amendments at stage 2 to the effect that the 
Justice Committee shall be able to scrutinise the 
guidance in draft and that ministers should consult  
the Lord President and the JAB, and the Lord 
President should consult the Scottish ministers  
and the JAB, on the draft guidance before it is laid 
in the Parliament; to monitor any such 
amendments lodged at stage 2; and to reconsider 
those matters after stage 2 if necessary? 

Members indicated agreement.  

The Convener: That concludes our 
consideration of the bill after stage 1.  
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SP Bill 6-ML1  Session 3 (2008) 1

Judiciary and Courts (Scotland) Bill 

Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 - 9 Schedule 1 
Sections 10 – 18 Schedule 2 
Sections 19 – 56 Schedule 3 
Sections 57 – 59 Schedule 4 
Sections 60 – 69 Schedule 5 
Sections 70 – 72 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Nigel Don 

22 In section 1, page 1, line 9 after <Ministers,> insert— 

<(  ) members of the Scottish Parliament,> 

Kenny MacAskill 

1 In section 1, page 1, line 14, leave out <pursuance of subsection (1)> and insert <particular> 

Kenny MacAskill 

2 In section 1, page 1, line 22, at end insert <, and  

(c) any international court. 

(  ) In subsection (3)(c) “international court” means the International Court of Justice or any 
other court or tribunal which exercises jurisdiction, or performs functions of a judicial 
nature, in pursuance of— 

(a) an agreement to which the United Kingdom or Her Majesty’s Government in the 
United Kingdom is a party, or 

(b) a resolution of the Security Council or General Assembly of the United Nations.> 

Section 2 

Cathie Craigie 

23 In section 2, page 2, leave out lines 8 and 9 

Nigel Don 

24 In section 2, page 2, line 17, leave out<, training> 
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2

Cathie Craigie 

27 In section 2, page 2, line 24, leave out subsection (3) 

Margaret Smith 

*25 In section 2, page 2, line 26, at end insert— 

<(  ) In carrying out the responsibility for making and maintaining arrangements for training 
mentioned in subsection (2)(d) the Lord President must require any judicial office 
holder, or class of judicial office holder, to attend such training as the Lord President 
determines.> 

Nigel Don 

26 In section 2, page 2, line 26 at end insert— 

<( ) As Head of the Scottish Judiciary it shall be the responsibility of the Lord President to 
ensure the provision of— 

(a) initial training for newly appointed judicial office holders, and 

(b) such subsequent training for judicial office holders as the Lord President considers 
necessary or desirable.> 

Section 3 

Cathie Craigie 

28 In section 3, page 3, line 5, leave out from <the> to end of line 8 

Section 4 

Margaret Smith 

29 In section 4, page 3, line 29, after first <that> insert <, having had regard, as appropriate, to a 
certified medical report, > 

Margaret Smith 

30 In section 4, page 3, line 33, after first <that> insert <, having had regard, as appropriate, to a 
certified medical report, > 

Section 5 

Margaret Smith 

31 In section 5, page 4, line 20 after first <that> insert <, having had regard, as appropriate, to a 
certified medical report, > 

Margaret Smith 

32 In section 5, page 4, line 24, after first <that> insert <, having had regard, as appropriate, to a 
certified medical report,> 
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Section 8 

Margaret Smith 

33 In section 8, page 6, line 4, after <health> insert <or being otherwise indisposed> 

Schedule 1 

Nigel Don 

34 In schedule 1, page 38, line 27, after <any> insert <serious> 

Bill Aitken 

35 In schedule 1, page 38, line 35, insert— 

<( ) A member may not be removed from office under either sub-paragraph (1) or (2) 
without the member being afforded an opportunity to be heard by the Lord President or, 
as the case may be, the Scottish Ministers.> 

Section 10 

Kenny MacAskill 

3 In section 10, page 7, line 2, leave out <the office of Chairman of the Scottish Land Court, sheriff 
principal or sheriff> and insert <one of the offices mentioned in subsection (1A)> 

Kenny MacAskill 

4 In section 10, page 7, line 8, at end insert— 

<(1A) The offices referred to in subsection (1)(c) are— 

(a) the office of judge of the European Court, 

(b) the office of judge of the European Court of Human Rights, 

(c) the office of Chairman of the Scottish Land Court, 

(d) the office of sheriff principal, and 

(e) the office of sheriff.> 

Section 11 

Bill Aitken 

36 In section 11, page 7, line 17, at end insert— 

<(  ) Where the Board has recommended to the relevant Minister any individual for 
appointment to judicial office, the Board must inform that individual that such a 
recommendation has been made and of the ranking of that recommendation.> 
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Bill Aitken 

37 In section 11, page 7, line 21, at end insert— 

<( ) Any appointment, nomination or recommendation by a relevant Minister under 
subsection (1) must follow the order of ranking advised by the Board.>  

Section 14 

Bill Aitken 

38 In section 14, page 8, line 15 after <encourage> insert < specialisation, where appropriate, in the 
judiciary and> 

Section 15 

Kenny MacAskill 

5 In section 15, page 8, line 28, leave out subsections (5) to (7) 

After section 15 

Kenny MacAskill 

6 After section 15, insert— 

<Guidance: procedure 

(1) Before issuing any guidance under section 15(1) or (2), the Scottish Ministers or, as the 
case may be, the Lord President must lay a draft of the proposed guidance before the 
Scottish Parliament. 

(2) The Scottish Ministers or, as the case may be, the Lord President must not issue the 
guidance before the expiry of the period of 21 days beginning with the day on which the 
draft of it is laid before the Parliament under subsection (1). 

(3) If, during that period, the Parliament by resolution makes any recommendations in 
relation to the draft guidance, the Scottish Ministers or, as the case may be, the Lord 
President must have regard to those recommendations. 

(4) The Scottish Ministers must, before laying a draft of proposed guidance before the 
Parliament under subsection (1), consult the Lord President and the Board on the draft. 

(5) The Lord President must, before laying a draft of proposed guidance before the 
Parliament under subsection (1), consult the Scottish Ministers and the Board on the 
draft.

(6) In calculating a period of 21 days for the purposes of subsection (2), no account is to be 
taken of any time during which the Parliament is— 

(a) dissolved, or 

(b) in recess for more than 4 days.> 
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Section 16 

Nigel Don 

39 In section 16, page 9, line 23, leave out subsection (6) and insert— 

<(6) A person who wilfully or recklessly discloses information in contravention of this 
section is guilty of an offence. 

(7) It is a defence for a person charged with an offence under subsection (6) to prove that 
the person exercised all due diligence and took all reasonable steps to avoid committing 
the offence. 

(8) A person guilty of an offence under subsection (6) is liable, on summary conviction, to a 
fine not exceeding level 5 on the standard scale.> 

Section 23 

Cathie Craigie 

40 Leave out section 23 

Section 24 

Cathie Craigie 

41 In section 24, page 12, line 25, leave out <Court Service> and insert <Ministers> 

After section 25 

Kenny MacAskill 

7 After section 25, insert— 

<Sheriffs and part-time sheriffs: official oaths

In the Promissory Oaths Act 1868 (c.72), in the second part of the Schedule (persons to 
take oath of allegiance and judicial oath), after “sheriffdoms,” insert “sheriffs, part-time 
sheriffs”.>

Section 26 

Margaret Smith 

42 In section 26, page 13, line 16, leave out <may> and insert <must> 

Margaret Smith 

*43 In section 26, page 13, leave out subsection (2) and insert— 

<( ) Rules under subsection (1) must in particular contain provision about— 

(a) circumstances in which an investigation must or may be undertaken, 

(b) the conduct of an investigation (including in particular steps to be taken by the 
office holder under investigation or by a complainant or other person), 

418



6

(c) time limits for taking any step and procedures for extending time limits, 

(d) persons by whom an investigation or part of an investigation is to be conducted, 

(e) matters to be determined by the person conducting an investigation (or part of an 
investigation), the Lord President or any other person, 

(f) the making of recommendations by persons conducting investigations (or parts of 
investigations),

(g) the keeping of records of investigations, 

(h) confidentiality of communications or proceedings, 

(i) the publication of information or its provision to any person.   

 ( ) Rules under subsection (1) may in particular contain provision about— 

(a) the making of complaints, 

(b) steps to be taken by a complainant before a complaint is to be investigated, and 

(c) the obtaining of information relating to complaints.> 

Section 27 

Bill Aitken 

44 In section 27, page 14, line 14, leave out subsection (3) 

Section 35 

Kenny MacAskill 

8 In section 35, page 18, line 29, at end insert— 

<(2A) Subsection (2B) applies where a person on whom a requirement has been imposed under 
subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the requirement, 

(b) refuses or fails, without reasonable excuse, while attending the tribunal 
proceedings to give evidence, to answer any question, or 

(c) deliberately alters, conceals or destroys any document which the person is 
required to produce. 

(2B) The Court of Session may, on an application made to it by the tribunal— 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court.> 

Section 38 

Kenny MacAskill 

9 In section 38, page 21, line 3, at end insert— 

<(2A) Subsection (2B) applies where a person on whom a requirement has been 
imposed under subsection (1)— 
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(a) refuses or fails, without reasonable excuse, to comply with the 
requirement, 

(b) refuses or fails, without reasonable excuse, while attending the tribunal 
proceedings to give evidence, to answer any question, or 

(c) deliberately alters, conceals or destroys any document which the person 
is required to produce. 

(2B) The Court of Session may, on an application made to it by the tribunal— 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court.> 

Kenny MacAskill 

10 In section 38, page 21, line 19, leave out <, by order made by statutory instrument,> 

Kenny MacAskill 

11 In section 38, page 21, line 26, at end insert— 

<(  ) The First Minister may remove a sheriff principal or sheriff under subsection 
(1) only by order made by statutory instrument.> 

After section 38 

Kenny MacAskill 

12 After section 38, insert— 

<Justices of the peace

Provision relating to tribunal considering fitness for office of justices of the peace 
(1) Section 71 (removal of justices of the peace) of the Criminal Proceedings etc. (Reform) 

(Scotland) Act 2007 (asp 6) is amended as follows.

(2) In subsection (7), for “Scottish Ministers may by order”, substitute “Court of Session 
may by act of sederunt”. 

(3) In subsection (8), for “order” substitute “act of sederunt”.> 

Kenny MacAskill 

13 After section 38, insert— 

<CHAPTER 5A 
TRAINING AND APPRAISAL OF JUSTICES OF THE PEACE

Training and appraisal of justices of the peace 
(1) Section 69 (training and appraisal of justices of the peace) of the Criminal Proceedings 

etc. (Reform) (Scotland) Act 2007 (asp 6) is amended is follows. 
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(2) In subsection (1), for “Scottish Ministers” substitute “Lord President of the Court of 
Session”.

(3) Subsections (2) and (4) are repealed.> 

Section 42 

Cathie Craigie 

45 In section 42, page 23, leave out line 13 and insert— 

<(  ) in subsection (4), at beginning, insert “Subject to section 5(ba) below,”> 

Cathie Craigie 

46 In section 42, page 23, line 16, after <House> insert <considering solely procedural matters> 

Section 43 

Kenny MacAskill 

14 Leave out section 43 

Section 44 

Cathie Craigie 

47 In section 44, page 24, leave out line 13 and insert— 

<(b) any person (except the Scottish Ministers) involved in the administration 
of the sheriff court.> 

Cathie Craigie 

48 In section 44, page 24, leave out lines 14 to 18 

Cathie Craigie 

49 In section 44, page 24, line 25, leave out from <from> to <of> in line 26 and insert < “such 
business as aforesaid” substitute> 

Cathie Craigie 

50 In section 44, page 24, leave out lines 28 to 40 

Section 45 

Cathie Craigie 

51 Leave out section 45 
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Section 46 

Cathie Craigie 

52 Leave out section 46 

Section 47 

Margaret Smith 

53 Leave out section 47 

Section 48 

Bill Aitken 

54 In section 48, page 26, line 23, at end insert— 

<(  ) Before making such an order the Lord President must consult such persons as 
the Lord President considers appropriate.”> 

Margaret Smith 

55 Leave out section 48 

Section 49 

Cathie Craigie 

56 Leave out section 49 

Section 50 

Cathie Craigie 

57 Leave out section 50 

Section 51 

Cathie Craigie 

58 Leave out section 51 

Section 52 

Cathie Craigie 

59 Leave out section 52 
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Section 53 

Cathie Craigie 

60 In section 53, page 28, line 10, leave out from <, and > to end of line 11 

Section 54 

Margaret Smith 

61 In section 54, page 28, line 21, leave out subsection (2) 

Kenny MacAskill 

15 In section 54, page 28, line 33, leave out subsection (4) 

Cathie Craigie 

62 Leave out section 54 

Section 55 

Cathie Craigie 

63 In section 55, page 29, leave out line 14 and insert— 

<(b) any person (except the Scottish Ministers) involved in the administration 
of the JP court.> 

Cathie Craigie 

64 In section 55, page 29, leave out lines 15 to 19 

After section 55 

Kenny MacAskill 

16 After section 55, insert— 

<Court holidays

 Court holidays in sheriff courts and justice of the peace courts 
(1) Section 8 (sittings of sheriff and justice of the peace courts) of the Criminal Procedure 

(Scotland) Act 1995 (c.46) is amended as follows. 

(2) In subsections (2) and (3), for “10” substitute “11”.> 

Section 56 

Cathie Craigie 

65 Leave out section 56 

423



11

Schedule 3 

Margaret Smith 

66 In schedule 3, page 46, line 19, at end insert— 

<(  ) The Parliament is entitled to request that the Lord President, as chair of the SCS, attend 
its proceedings for the purpose of giving evidence, or produce documents that are in the 
custody or under the control of the Lord President.> 

Kenny MacAskill 

17 In schedule 3, page 48, line 22, at end insert— 

<Freedom of information

  In the Freedom of Information (Scotland) Act 2002 (asp 13), in schedule 1 (which lists 
the Scottish public authorities subject to that Act), in Part 2 (non ministerial office 
holders in the Scottish Administration), after paragraph 18 insert— 

“18A The Scottish Court Service.”.>   

Cathie Craigie 

67 Leave out schedule 3 

Section 57 

Cathie Craigie 

68 Leave out section 57 

Section 58 

Cathie Craigie 

69 Leave out section 58 

Section 59 

Cathie Craigie 

70 Leave out section 59 

Schedule 4 

Cathie Craigie 

71 Leave out schedule 4 
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Section 60 

Cathie Craigie 

72 Leave out section 60 

Section 61 

Cathie Craigie 

73 Leave out section 61 

Section 62 

Cathie Craigie 

74 Leave out section 62 

Section 63 

Cathie Craigie 

75 Leave out section 63 

Section 64 

Cathie Craigie 

76 Leave out section 64 

Section 65 

Cathie Craigie 

77 Leave out section 65 

Section 66 

Kenny MacAskill 

18 In section 66, page 33, line 22, at end insert— 

<(5) A statutory instrument containing an order under subsection (2) (other than one to which 
subsection (7) applies)— 

(a) is to be laid before the Scottish Parliament after being made, and 

(b) unless earlier revoked, ceases to have effect at the end of the period of 40 days 
beginning with the day on which it is made if it is not by then approved by 
resolution of the Parliament. 

(6) Subsection (7) applies to a statutory instrument containing an order under subsection (2) 
consisting only of— 
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(a) provision revoking an earlier order under subsection (2), or 

(b) such provision and provision made by virtue of section 67(2). 

(7) A statutory instrument to which this subsection applies is subject to annulment in 
pursuance of a resolution of the Parliament. 

(8) If an order under subsection (2) ceases to have effect by virtue of subsection (5)(b)— 

(a) that does not affect— 

(i) the validity of anything done by or in relation to the Scottish Ministers by 
virtue of the order, or 

(ii) the power to make a further order under subsection (2), and 

(b) the Scottish Ministers may by order make such consequential provision as they 
consider necessary or expedient. 

(9) In calculating a period of 40 days for the purpose of subsection (5)(b), no account is to 
be taken of any time during which the Parliament is— 

(a) dissolved, or 

(b) in recess for more than 4 days.> 

Cathie Craigie 

78 Leave out section 66 

Section 67 

Cathie Craigie 

79 In section 67, page 33, line 33, leave out from <66(2)> to <3> and insert <72(1)> 

Cathie Craigie 

80 In section 67, page 33, leave out line 37 

Kenny MacAskill 

19 In section 67, page 34, line 5, leave out subsections (5) and (6) 

Schedule 5 

Cathie Craigie 

81 In schedule 5, page 52, line 15, leave out paragraph 1 

Kenny MacAskill 

20 In schedule 5, page 52, line 18, leave out paragraphs 2 and 3 

Cathie Craigie 

82 In schedule 5, page 53, leave out line 1 
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Kenny MacAskill 

21 In schedule 5, page 53, line 11, leave out from beginning to <2007> in line 12 and insert— 

<(  ) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended as follows. 

(  ) In section 81 (orders)— 

(a) in subsection (1), after “Ministers” insert “or the Lord President of the Court of 
Session”,

(b) in subsection (2)(a), after “consider” insert “or (as the case may be) the Lord 
President considers”, and 

(c) in subsection (3)(a), for the words “(2), 56 or 63(2)” substitute “(2) or 56”. 

(  ) The following provisions> 

Cathie Craigie 

83 In schedule 5, page 53, line 10, leave out paragraph 7 

Long Title 

Cathie Craigie 

84 In the long title, page 1, line 1, leave out <to establish the Scottish Court Service;> 
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Correction Slip to the Marshalled List of Amendments for Stage 2 

The amendments on page 14 of the Marshalled List of Amendments for Stage 2 appear in the 
wrong order. The order of the amendments set out below is the correct order for 
consideration:

Cathie Craigie 

83 In schedule 5, page 53, line 10, leave out paragraph 7 

Kenny MacAskill 

21 In schedule 5, page 53, line 11, leave out from beginning to <2007> in line 12 and insert— 

<(  ) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended as follows. 

(  ) In section 81 (orders)— 

(a) in subsection (1), after “Ministers” insert “or the Lord President of the Court of 
Session”,

(b) in subsection (2)(a), after “consider” insert “or (as the case may be) the Lord 
President considers”, and 

(c) in subsection (3)(a), for the words “(2), 56 or 63(2)” substitute “(2) or 56”. 

(  ) The following provisions> 

Long Title 

Cathie Craigie 

84 In the long title, page 1, line 1, leave out <to establish the Scottish Court Service;> 

Amendment 21 currently appears at the top of page 14 of the Marshalled List after amendment 82 
on the preceding page. It should appear immediately after amendment 83. Amendment 21 will 
therefore be disposed of after amendment 83. Amendment 83 pre-empts amendment 21.  

SP Bill 6-ML1 (Correction) Session 3 (2008) 1
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Judiciary and Courts (Scotland) Bill 

Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted.

Groupings of amendments 

Guarantee of continued judicial independence
22, 1, 2 

Organisational oversight of the Courts: role of Lord President
23, 27, 28, 40, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 64

Judicial Training
24, 25, 26, 13, 15, 21 

Senior Judiciary: Incapacity
29, 30, 31, 32, 33 

Judicial Appointments Board: removal of members
34, 35 

Judicial Appointments Board: Remit and Procedures
3, 4, 5, 6 

Judicial Appointments Board: Recommendations and selection for 
recommendation
36, 37, 38 

Judicial Appointments Board: confidentiality of information
39

The Scottish Court Service
41, 47, 63, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84 

Sheriffs and part-time sheriffs: official oaths
7
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Judicial Conduct: powers of the Lord President
42, 43, 44 

Consideration of fitness for, and removal from, Judicial Office
8, 9, 10, 11, 12 

Divisions of the Inner House: Quorum 
45, 46 

Lands Valuation Appeal Court
14, 20 

Court holidays
16

Scottish Court Service: Freedom of Information
17

Scottish Court Service: default powers of Scottish Ministers
18, 19 
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JUSTICE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

15th Meeting, 2008 (Session 3) 
 

Tuesday 10 June 2008 
 
Present: 
 
Bill Aitken (Convener) Cathie Craigie 
Nigel Don Marlyn Glen (Committee Substitute) 
Paul Martin Stuart McMillan 
Margaret Smith John Wilson 
Also present: Pauline McNeill MSP 

Apologies were received from Bill Butler (Deputy Convener) 
 
Judiciary and Courts (Scotland) Bill: The Committee considered the Bill at Stage 
2. 
 
The following amendments were agreed to (without division): 22, 1, 2, 25, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 21.  
 
The following amendments were agreed to (by division)—  

45 (For 5, Against 3, Abstentions 0)  
46 (For 5, Against 3, Abstentions 0). 
 

Amendment 29 was disagreed to (by division: For 1, Against 7, Abstentions 0). 
 
Amendments 23, 24, 35, 36, 41 and 42, were moved, and with the agreement of the 
Committee, withdrawn.  
 
Amendments 27, 26, 28, 30, 31, 32, 33, 34, 37, 38, 39, 40, 43, 44, 47, 48, 49, 50, 
51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 
73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83 and 84 were not moved.  
 
Sections 3, 4, 5, 6, 7, 8 and 9, schedule 1, sections 11, 12, 13, 14, 16, 17 and 18, 
schedule 2, sections 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 36, 
37, 39, 40, 41, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 55, 56, 57, 58 and 59, schedule 
4, sections 60, 61, 62, 63, 64, 65, 68, 69, 70, 71, 72 and the long title were agreed to 
without amendment.  
 
Sections 1, 2, 10, 15, 35, 38, 42 and 54, schedule 3, sections 66 and 67 and 
schedule 5 were agreed to as amended.  
   
The Committee completed Stage 2 consideration of the Bill.  
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10:29 
On resuming—

Judiciary and Courts (Scotland) 
Bill: Stage 2

The Convener: I welcome to the meeting 
Pauline McNeill, who is a distinguished former 
convener of the Justice 1 Committee and the 
Justice 2 Committee. She has joined us for the 
next agenda item, which is stage 2 of the Judiciary  
and Courts (Scotland) Bill. 

We will go through the marshalled list of 
amendments. 

Section 1—Guarantee of continued judicial 
independence

The Convener: Amendment 22, in the name of 
Nigel Don, is grouped with amendments 1 and 2. 

Nigel Don (North East Scotland) (SNP): 
Amendment 22 would bring members of the 
Scottish Parliament individually but not, of course,  
corporately into the ambit of section 1, on the 
guarantee of continued judicial independence. My 
purpose in lodging the amendment was simply to 
ensure that it is clear to MSPs that we should 
separate ourselves from the judiciary for all  
practical purposes and that it is up to us to uphold 
the independence of the judiciary. 

There is nothing in particular to say about the 
other amendments in the group, which are 
technical. 

I move amendment 22. 

Kenny MacAskill: I was pleased to note the 
committee’s conclusion that the statutory  
guarantee of continued judicial independence in 
section 1 is important and valuable. In concluding 
that, committee members brought to my attention 
the concern that the provision in section 1(2) could 
be construed as being too narrow. In response, I  
undertook to lodge an appropriate amendment at  
stage 2 to address that concern. Amendment 1 
achieves that aim by providing that the duties in 
section 1(2) are only examples of actions that  
would affect the continued independence of the 
judiciary. The provision of those examples does 
not affect the generality of the duty in section 1(1).  

It has been separately brought to my attention 
that the guarantee should also extend to the 
judiciary of international courts, as they have 
supranational jurisdiction. Amendment 2 will  
amend section 1(3) to cover the judiciary of 
international courts by the guarantee. 

On Nigel Don’s amendment 22, I have already 
made it clear that we do not consider the matter to 
be for the Government. If Parliament wishes to 

impose such a duty on its members, I am more 
than happy to accept that judgment. 

The Convener: I have a brief question. On what  
legal basis is the Security Council considered a 
court? 

Kenny MacAskill: It is not the Security Council 
per se; rather, it is the court that is established 
under resolution of the Security Council.  

The Convener: Thank you. 

No other member wishes to speak. Therefore, I 
invite Nigel Don to wind up and say whether he 
wishes to press or withdraw amendment 22. 

Nigel Don: I will pass on winding up, but I wish 
to press my amendment.  

Amendment 22 agreed to.

Amendments 1 and 2 moved—[Kenny 
MacAsk ill]—and agreed to.

Section 1, as amended, agreed to.

Section 2—Head of the Scottish Judiciary

The Convener: Amendment 23, in the name of 
Cathie Craigie, is grouped with amendments 27,  
28, 40, 48 to 62 and 64.  

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I wish to speak to amendments 23, 27, 28,  
40, 48, 52, 56 to 62 and 64 in particular.  

Members will be aware that I raised concerns 
during stage 1 about the far-reaching transfer of 
responsibility from ministers to the Lord President  
that is proposed in the bill. I did that not because I 
believe that any person who holds the post of Lord 
President would not be capable of 
“making and maintaining arrangements for secur ing the 
eff icient disposal of business in the Scott ish courts”,  

but because I believe strongly that the 
responsibility for such a fundamentally important  
function of the state should remain with the 
Scottish ministers. 

It is a key duty of the state to ensure that the 
administration of our courts, inferior and superior,  
is resourced and that the courts run smoothly to 
the benefit of all  who use them—the public expect  
nothing less. The public also expect that function 
and responsibility to rest with ministers. My 
amendments in the group would retain the existing 
ministerial powers and responsibilities.  

I move amendment 23. 

Margaret Smith (Edinburgh West) (LD): The 
bill proposes far-reaching changes to the 
administration of our courts. My amendments 53 
and 55 suggest that certain strategic matters  
should be retained by the Scottish ministers,  
rather than be part of the wholesale t ransfer of 
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powers to the Lord President and the new Scottish 
Court Service. There has been general concern 
about the issues, particularly in relation to 
accountability for key decisions.  

Although I might accept that the Lord President  
should have responsibility for the day -to-day 
efficient running of the court service, decisions 
about boundaries, which involve links to other 
boundaries and communities, are likely to raise 
concerns among the public and local elected 
representatives and should therefore be left in the 
hands of the Scottish ministers. No doubt the Lord 
President, sheriffs principal and the Scottish Court  
Service would have an opinion, too. It should be 
up to ministers to decide such matters, taking all  
those views into account. 

My amendment 53 is about decisions on 
boundaries and my amendment 55 relates to 
decisions on where sheriff court districts are 
situated and where the courts are held. Those are 
decisions that ministers  should take. The 
alternative that is proposed in the bill would result  
in orders about boundaries and the placement of 
sheriff courts being laid before Parliament by the 
Lord President, rather than by the cabinet  
secretary. Right  now, parliamentarians can 
question the cabinet secretary on such matters,  
either generally or in respect of a particular order.  
However, under the Scotland Act 1998, we cannot  
compel the Lord President to come before us to 
speak to an order, even if a particular proposal 
results in a great deal of concern in a local 
community. There are issues of accountability. 

Although we may accept the argument that the 
general transfer of responsibilities to the Lord 
President as head of the judiciary and of the Court  
Service, as a separate body corporate, may lead 
to efficiencies in the court system, we retain 
concerns that that will diminish accountability. In 
those two areas of the general background of the 
criminal justice system, decision making should be 
retained by ministers and MSPs should retain the 
ability to carry out full and proper scrutiny by 
holding ministers of whatever Government is in 
power to account. I understand the convener’s  
motivation in lodging amendment 54, which would 
be reasonable, too. 

My amendment 61 would leave the 
establishment and disestablishment of justice of 
the peace courts and the parliamentary orders in 
that respect in ministers’ hands, rather than the 
Lord President’s. Cathie Craigie’s amendment 62 
would go further and would remove the proposal 
to give all the powers on establishment and 
constitution of those courts to the Lord President,  
so they would be retained in ministers’ hands.  
There is a question of balance. The establishment 
or otherwise of JP courts will be of interest to 
communities. If a JP court is to be relocated or 

closed down, that proposal should be open to 
proper scrutiny and accountability, which means 
that ministers should be involved. 

Strategic decisions, rather than decisions about  
day-to-day administration, should be left in 
ministers’ hands. 

The Convener: I will speak to amendment 54,  
which is in my name, and the other amendments  
in the group.  

As Cathie Craigie rightly said, the transfer to the 
Lord President of powers over the business  
aspects of the service was a cause for concern at  
stage 1. As a result, we prevailed upon the cabinet  
secretary to obtain an additional report from 
Douglas Osler regarding the viability of the entire 
concept and whether or not there could be a loss 
of judicial time were we to implement the 
proposals. We now have Douglas Osler’s report. It  
has left me persuaded that, providing that there is  
some assurance that the appropriate measures 
will not be introduced on the basis of a block 
transfer of powers and that they will be phased in,  
the proposed legislation is justified.  

Margaret Smith’s amendments have some merit.  
The closure of a court is an important matter, and 
we would have to treat it accordingly. My concern 
was that there might not be the level of 
consultation on closures that we would expect. I 
think that my amendment 54 would deal with that,  
however.  

Paul Martin (Glasgow Springburn) (Lab): I 
welcome Cathie Craigie’s amendments, which 
cover issues that were raised in evidence to the 
committee. Although I appreciate that the minister 
has made some progress on the capacity of the 
Lord President’s office to deal with the 
reconfiguration of services and the transfer of 
powers, I remain unconvinced. I would be willing 
to consider the matter further at stage 3 if more 
evidence is brought to us on the subject of the 
capacity of the Lord President to take on the 
additional powers. The Parliament should be given 
the opportunity at stage 3 to consider whether it is  
satisfied with the principle of the Lord President  
taking those powers into his jurisdiction. Further 
evidence is required, and I would welcome further 
consideration of the matter. I hope that the 
minister can give further evidence before stage 3.  

Pauline McNeill (Glasgow Kelvin) (Lab): I 
raised some of these issues at stage 1. The 
principles of the bill are, essentially, about the 
independence of the judiciary, and all members at  
the table agree that that should be set out in 
statute, as the bill proposes. However, I am very  
concerned about what might be seen as the 
definition of independence of the judiciary. In my 
view, the transfer of some ministerial powers to 
judges will give the impression that we think it 
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fundamental to the independence of the judiciary  
for judges to be able to make decisions on, for 
example, the boundaries of sheriffdoms, which 
Margaret Smith’s amendment 53 addresses.  

Perhaps the minister could clarify whether that is  
a matter that ministers would be happy for judges 
to decide. Does he think that such decisions are 
integral to judicial independence? I would certainly  
draw the line there. If decisions that affected local 
communities were to become a matter for 
independent judges rather than politicians, I would 
be concerned about the direction that the bill is  
taking. I do not accept that it is necessary for the 
smooth running of the courts for judges to decide 
the boundaries of sheriff court or JP court  
jurisdictions.  

It is less than a year since Marlyn Glen and I 
scrutinised the reform of summary justice, when 
we decided the structure of the JP courts. At that 
time, boundary decisions were a matter for 
ministers. I am not the first member to express 
concern that the issue at hand was meant to be 
about management, yet now, we find that it is an 
issue of rationalisation, with a proposal concerning 
two local courts already out for consultation. Lord 
Gill, in his review of civil justice, mentioned in 
passing that he would quite like to examine the 
boundaries of sheriff courts. There is no doubt that  
judges are considering whether or not they want to 
change sheriff court boundaries.  

Will the minister clarify whether it would be in 
order for the Lord President to lay an order before 
the Parliament? I am sure that that  would be 
unprecedented. Given that orders  are normally  
laid by the Scottish ministers, will the minister talk 
us through the proposed procedure? 

10:45 
We will discuss later the huge issues to do with 

democratic accountability that arise in part 3 and 
in part 4, which is on the Scottish Court Service.  
Lines need to be drawn in that regard. Local 
politicians and elected members should have 
jurisdiction over where courts sit and the drawing 
of boundaries. Although amendment 54, in Bill  
Aitken’s name, is helpful in that it would provide for 
consultation of members on such matters, it does 
not go far enough. Such issues should have been 
dealt with in the bill. 

I hope that the committee will give serious 
consideration to what we want from the bill in the 
context of putting down markers of judicial 
independence, setting out matters that are for the 
democratically elected Scottish Parliament and for 
ministers, and identifying matters over which we 
want to have influence. 

Kenny MacAskill: We are more than happy to 
accept amendment 54. We accept the logic of Mr 

Osler’s report and we are happy to undertake to 
phase in provisions. It would be remiss of us not to 
accept advice that has been given. 

I point out to the committee—and to Pauline 
McNeill in particular—that there will be interaction 
with the Parliament. Statutory instruments, for 
example in relation to closure of a court, must 
come before Parliament to be dealt with through 
subordinate legislation, so members will always 
have an opportunity to interact. 

The purpose of the summary justice reforms 
was always to give scope for consolidation of the 
court estate in the interests of achieving efficiency 
and safeguarding access to justice: the two 
elements are entwined and are not irreconcilable.  
The bill’s overarching aim is to improve the judicial 
system by modernising the arrangements for the 
judiciary and strengthening the judiciary’s role by  
giving it greater authority over the Scottish Court  
Service.  

I am surprised by the amendments in Cathie 
Craigie’s name. She proposes that we leave in 
place arrangements for the organisation of our 
courts that were introduced in the 1970s, which 
were probably a bit of a muddle even then and 
which now stand in the way of modernisation of 
our judicial and court systems. I do not know why 
Cathie Craigie wants to turn the clock back, 
especially given that in the previous Administration 
her party made similar proposals for 
modernisation. How she can seek to undermine a 
major strand of the bill after supporting the 
principles of the bill at stage 1 also escapes me. 

I will not deal with all the amendments in the 
group individually; they have a common purpose,  
which is to maintain the current arrangements, so 
let us consider what that would mean. Lead 
amendment 23 would remove the provision that  
will give the head of the judiciary the responsibility  
for making 
“arrangements for securing the eff icient disposal of 
business”  

in all courts. If amendment 23 were agreed to, the 
management of the court system would remain 
fragmented and the Lord President would be 
responsible only for the Court of Session and the 
High Court. Responsibility for the efficient disposal 
of business in the sheriff courts, which deal with 
the bulk of court business, would continue to be 
divided between the six sheriffs principal, under 
the arrangements in the Sheriff Courts (Scotland) 
Act 1971. I make no criticism of the sheriffs  
principal, who do an important job well—we do not  
propose to take that from them. However, the 
influence of each sheriff principal is limited to his  
sheriffdom and there is no single point of 
leadership. Ministers are constitutionally limited in 
what they can do.  
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Other amendments in Cathie Craigie’s name 
would maintain the status quo, which would be a 
sad result that would thwart the positive 
aspirations of the Lord President, who said in his  
written evidence to the committee that he supports  
the proposals on the head of the judiciary, which 
will  

“enable the matter of the eff icient disposal of business in 
the Scott ish courts to be addressed strategically in a w ay 
which takes account of the operation of the w hole system 
rather than on a piecemeal basis”. 

We cannot let pass the opportunity to create a 
structure that has the potential to bring about  
modernisation for the benefit of everyone who 
uses the courts. If the amendments in Cathie 
Craigie’s name are agreed to, that opportunity will  
be lost, so for that reason I do not accept them. I 
ask her to reflect on what I said and to consider 
withdrawing amendment 23 and not moving the 
other amendments. 

I welcome Margaret Smith’s support for giving 
the Lord President a broad leadership role. Her 
concerns are limited to the proposals that it should 
be for the Lord President to determine the 
boundaries of sheriffdoms, and where sheriff 
courts and justice of the peace courts should sit. I 
understand why that might cause concern, but I 
am sure that the Lord President and the Scottish 
Court Service, as the governing body that will run 
the system, are best placed to decide how the 
judiciary should be deployed and where court  
services should be delivered to meet the needs of 
users. 

There will be a number of checks on how those 
decisions will be made. Although the Lord 
President will  make the necessary orders, he will  
be bound to seek the consent of the Scottish Court  
Service before altering sheriffdom boundaries, and 
he will not be able to change court districts or 
where courts sit except on the recommendation of 
the Scottish Court Service. The Scottish Court  
Service will  be under a statutory duty when 
carrying out its functions to take account of the 
needs of members of the public and other court  
users, and to co-operate and co-ordinate activity  
with others who are involved in the administration 
of justice. 

The Lord President will exercise his powers by 
making subordinate legislation, which offers the 
opportunity for parliamentary scrutiny. If 
Parliament does not agree with the Lord 
President’s proposals, it can stop him altering a 
sheriffdom boundary or closing a court. I hope that  
that reassures Margaret  Smith and I invite her to 
not move amendments 53 and 55. 

I turn to amendment 54, which is in the name of 
the convener. I welcome his support for the 
proposals in part 2 of the bill and I agree that any 
alteration to where a sheriff court sits is a 

significant matter. I understand the wish for 
consultation before the Lord President makes an  
order that will change where a court sits. I agree 
entirely with that principle and I intend that the 
Scottish Court Service should continue to consult  
a wide range of interested parties whenever there 
is a proposal to change the geographical location 
of courts. 

However, there are a couple of reasons why I do 
not think  that the committee should agree to 
amendment 54. First, I do not think that it is 
necessary. As I have said, the Scottish Court  
Service will  be under a statutory duty when 
carrying out its functions to take account of the 
needs of members of the public and other court  
users, and to co-operate and co-ordinate activity  
with others involved in the administration of 
justice. Therefore, in considering where to provide 
court buildings, the SCS would already have to 
take account of the needs of members of the 
public and court users. The most obvious way of 
doing that would be to consult. In the light of that, I 
do not think that we need a separate provision that  
would require consultation.  

Secondly, I do not think that amendment 54 is  
correct in seeking to impose on the Lord President  
the duty to consult. It would be for the Scottish 
Court Service, rather than the Lord President, to 
carry out such consultation. The SCS has the 
statutory duty to make a recommendation about  
opening or closing a court and it should consult  
before it makes any such recommendation to the 
Lord President. The SCS also has the 
administrative capacity to conduct the 
consultation. The Lord President will wish to take 
account of the outcome of consultation before 
deciding to propose to Parliament a statutory  
instrument for opening or closing a court. In the 
light of those comments, I invite Bill Aitken not to 
move amendment 54.  

Cathie Craigie: I want briefly to address points  
that other members have raised. I accept entirely  
the points that Margaret Smith made about  
strategic matters and I agree that we have to 
ensure that certain issues around sheriff courts, 
boundaries and JP courts remain in the hands of 
ministers. It is a question of accountability, but the 
fact that part 2 of the bill will take powers away 
from ministers will diminish accountability. The 
committee’s members are all agreed on that—or,  
at least, we were when we discussed the matter at  
stage 1. 

The Osler report, which the convener and the 
minister mentioned, is welcome, but I am sure that  
the convener and the minister will agree that the 
committee has not had much time to digest it. 
Although we welcome the fact that the minister 
asked for the report, we need time to digest it fully. 
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I am surprised that the minister is surprised that  
I lodged my amendments. The minister gave 
evidence at a meeting at which other members 
and I raised our concerns. My colleagues also 
expressed concerns during the stage 1 debate.  
Matters of democracy should not be taken lightly. 
The current arrangements have served this  
democracy well over the years—I think the 
minister said since 1977—and we should guard 
them carefully.  

I would be happy to speak with the minister 
between now and stage 3 because I really have 
serious concerns. I know that I am not the only  
committee member who has those concerns, and 
that members from more than one political party  
share them. Between now and the stage 3 debate,  
there is an opportunity to sit down with the minister 
and further discuss matters of concern in order to 
ascertain whether we can reach an understanding 
or agreement on them.  

The Convener: Will you press amendment 23? 
Cathie Craigie: I will not press amendment 23. I 

wish to have discussions with the minister.  
Amendment 23, by agreement, withdrawn.  

The Convener: Amendment 24, in the name of 
Nigel Don, is grouped with amendments 25, 26,  
13, 15 and 21. I draw members’ attention to the 
pre-emption information on the correction slip to 
the marshalled list. I ask Nigel Don to speak to 
and move amendment 24 and to speak to all the 
amendments in the group.  

Nigel Don: I confess that the significance of the 
pre-emption information eludes me. However, I 
think I can talk to the amendments without  
worrying too much about that.  

The matters before us relate to judicial training,  
which has exercised us a great deal. Amendment 
24 is a facilitator for amendments 25 and 26. I 
lodged amendment 26 because I was concerned 
to ensure that the bill  would state not only that the  
Lord President will  be responsible for training but  
that training should be introduced in at least two 
areas. 

However, Margaret  Smith’s amendment 25 is a 
better amendment, which I am happy to support.  
As I read it, amendment 25 seeks to leave 
discretion entirely with the Lord President while 
also making it clear that whatever he decides will  
be mandatory for judges, which is the substance 
of what we are t rying to achieve. Therefore, I am 
happy to support amendment 25, not to move 
amendment 26 and not to press amendment 24. I 
have no doubt that the minister will want to speak 
to the other amendments in the group.  

I move amendment 24. 

The Convener: So, you are moving amendment 
24.  

Nigel Don: I think that I am required to move 
amendment 24. I have not  heard from Margaret  
Smith yet on her amendment. 

The Convener: You have moved amendment 
24, so you will have to seek leave to withdraw it at  
the appropriate point. 

Margaret Smith: I welcome Nigel Don’s  
comments. They reflect a general concern in the 
committee, which is probably shared by the 
community at large, about judicial training. Few 
elements of the bill would get people talking in the 
bars, pubs and steamies of Scotland, but many 
people have probably given their opinions on 
whether judges are properly trained. We heard 
such opinions from organisations such as Victim 
Support Scotland, which expressed concerns 
about training. The committee’s report says that 
we believe that confidence would increase if 
training became mandatory. We are certainly keen 
that there be mandatory  training in certain 
circumstances, particularly in relation to the 
Vulnerable Witnesses (Scotland) Act 2004. We 
have said a number of times that that is crucial.  

11:00 
The committee’s first view was that Parliament  

should be able to maintain control, but in the light  
of the Lord President’s willingness to accept  
mandatory training so long as there is to be no 
ministerial direction, I have lodged what I believe 
is a reasonable compromise amendment, which 
seeks to raise the important issue of training of the 
judiciary, but which also leaves the power with the 
Lord President. The public expects to be dealt with 
by members of the judiciary who have had training 
on key issues such as the Vulnerable Witnesses 
(Scotland) Act 2004, family law and so on.  
Parliament also hopes that the judiciary  
throughout Scotland would be trained early in 
respect of the ramifications of significant new 
legislation, such as the rape and sexual offences 
legislation that we will consider soon and which 
may be passed by Parliament. 

I am pleased that Nigel Don has intimated that  
he will not move amendment 26. Had my 
amendment fallen, I would have been happy to 
support amendment 26, although it was a bit more 
prescriptive on the Lord President. Bearing in mind 
the letter that the committee received from the 
Lord President, which states that he is quite happy 
for certain elements of the training to be 
mandatory so long as it is in his hands, and having 
taken advice from others in the Scottish Court  
Service, amendment 25 tries to reflect that point of 
view at the same time as acting on the general 
concerns that were raised with the committee and 
which we shared.  
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The Convener: Two not dissimilar amendments  
are before the committee. Both have been well 
thought out and fit the bill, so to speak. Either 
amendment would ensure that the public can be 
certain that there will be appropriate training,  
although we are not telling the Lord President how 
that training should function.  

Paul Martin: The section on training in our 
stage 1 report on the bill makes it clear that  
“the Committee agrees that confidence in the judiciary  
would be enhanced by making such training mandatory and 
so recommends.”  

There is an issue about the discretion of the Lord 
President, and following the evidence that we 
received the recommendation in our report  went  
further than Margaret Smith’s amendment 25.  
Although I am minded to support amendment 25,  
there may be an opportunity at stage 3 to take the 
matter further, in the spirit of what we agreed in 
our stage 1 report. 

The Convener: I turn to Mr MacAskill, before we 
extend the debate on to a wider issue. 

Kenny MacAskill: I am happy to meet members 
of the committee and any other members to 
discuss any matter that arises. 

I welcome the contributions that have been 
made on the issue. The right of the judiciary to 
have responsibility for the delivery and content of 
training is widely considered to be an important  
component of judicial independence. I am 
particularly pleased that the committee has 
recognised and respected that important principle,  
not only in its stage 1 report but in the 
amendments that have been debated today. 

I appreciate that there is a strong feeling within 
the committee and beyond that judicial training 
should be mandatory. Indeed, the committee 
expressed the view 
“that confidence in the judic iary w ould be enhanced”  

by such a move.  

The committee has before it two different  
approaches to the issue. Nigel Don’s amendment 
26 would remove the general duty on the Lord 
President to make and maintain appropriate 
arrangements for training and replace it with a 
specific duty on the Lord President to ensure the 
provision of “initial training” for newly appointed 
judges and “subsequent training” as he “considers  
necessary or desirable”. On the other hand,  
Margaret Smith’s amendment 25 simply provides 
that the Lord President  must require particular 
judges or classes of judges to attend training.  

I am more attracted to Margaret Smith’s  
amendment. She has proposed a balanced and 
fair approach, which rightly retains a general 
responsibility for making and maintaining 

arrangements for judicial training. She leaves the 
responsibility in the hands of the Lord President,  
while at the same time introducing an element of 
compulsion.  That offers a reasonable way forward 
on this complex issue. I am happy to accept  
Margaret Smith’s amendment 25 and ask Nigel 
Don not to move amendment 26. I know that he 
has said that he will not. 

Amendment 13 will bring the training of justices 
of the peace into line with that of other judicial 
office holders by t ransferring responsibility for the 
training of JPs from the Scottish ministers to the 
Lord President. Section 69 of the Criminal 
Proceedings etc (Reform) (Scotland) Act 2007 
gives the Scottish ministers the role of prescribing 
the arrangements for the training of justices of the 
peace. It is consistent with the Lord President’s  
role in relation to training in section 2(2)(d) of the 
bill that the Lord President, rather than the 
Scottish ministers, should have that role in relation 
to JPs. In exercising the role, the Lord President  
will set out the arrangements for the training of 
justices of the peace in an order that will be 
subject to the negative procedure. Amendment 13 
will amend section 69 of the 2007 act to achieve 
that effect. 

Amendments 15 and 21 will make consequential 
drafting changes. 

Cathie Craigie: I accept that Margaret Smith’s  
amendment 25 goes some way towards 
addressing the concerns that the committee raised 
at stage 1, but it does not go far enough to meet  
the recommendations in the committee’s report. I 
am sure that the committee made a unanimous 
decision on the matter. I thought that the minister 
accepted during the stage 1 debate that the 
committee had strong views on the matter and 
expected an amendment to be lodged to deal with 
it. Amendment 25 is the most attractive option, but  
it does not go as far as the committee intended 
after it heard evidence on and considered the 
matter.  

The Convener: I ask Nigel Don to wind up or 
simply to say whether he wishes to press or to 
seek to withdraw amendment 24.  

Nigel Don: I wish to withdraw amendment 26,  
and therefore amendment 24.  

The Convener: At the moment, we are dealing 
only with amendment 24. 

Nigel Don: I wish to withdraw amendment 24, in 
that case. 

Amendment 24, by agreement, withdrawn.
Amendment 27 not moved.
Amendment 25 moved—[Margaret Smith]—and 

agreed to.
Amendment 26 not moved.
Section 2, as amended, agreed to.
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Section 3—Delegation of functions

Amendment 28 not moved.

Section 3 agreed to.

Section 4—Lord President

The Convener: Amendment 29, in the name of 
Margaret Smith, is grouped with amendments 30 
to 33. 

Margaret Smith: Amendments 29 to 33, on 
incapacity, were inspired by the Law Society of 
Scotland. We know from experience that,  
unfortunately, we must plan for incapacity. 
Amendment 29 seeks to include in the bill a 
requirement that the judges of the inner house 
consider, as appropriate, the terms of a certified 
medical report before they declare that they are 
satisfied that the Lord President or Lord Justice 
Clerk is incapacitated or has recovered from 
incapacity. Under the bill  as drafted, they are not  
required to do so: surely natural justice demands 
that in respect of any proposal to deprive a person 
of their position and livelihood, clear independent  
evidence should be presented to the First Minister.  

We have great faith in our judiciary’s ability to do 
their job; after all, they are very well trained for the 
task and will, I hope—given that we have agreed 
amendment 25—be better trained. However, they 
are not medical practitioners and it is prudent to 
ensure that, in making judgments on a person’s  
capacity or otherwise, they are able to refer to an 
independent certified medical report.  

Amendment 33 seeks to broaden the definition 
of incapacity to cover situations in which the Lord 
President or the Lord Justice Clerk is unable to 
carry out the functions of office. The Law Society  
of Scotland, for one, feels that incapacity has been 
too narrowly defined and should not be restricted 
to ill health. In its report, the committee also asked 
the cabinet secretary to reconsider the definition.  

The cabinet secretary is no doubt waiting for me 
to highlight some examples of what I mean.  
Clearly, ill health is the most common reason for 
incapacity, but the Lord President might be 
overtaken by certain unforeseen circumstances:  
he might, for example, be kidnapped and held 
against his will or he might go missing for a time. I 
am not saying that such things will happen every  
day, but we should at least try to ensure that the 
legislation covers all the bases.  

In any case, we feel that amendments 29 to 32,  
which seek to ensure that the judiciary sees 
certified medical reports before decisions on such 
matters are taken, are reasonable.  

I move amendment 29. 

The Convener: The amendments in the group 
might appear to be far-fetched, but they have 

some merit. Like the rest of us around this table,  
Margaret Smith obviously realises that,  
sometimes, the strangest circumstances can 
prevail.  

In my historical research on the subject, I have 
found only one instance of a judge being 
incapacitated—the late Lord Cooper in the early  
1960s—but he resigned under his own initiative 
when his health precluded his carrying on.  
Obviously, such things are not everyday events. 
Certainly if the Lord President or another judicial 
office holder were to become ill through a physical 
condition, the information would be forthcoming 
and fairly apparent on a medical certi ficate.  
However, if an office holder is suffering from a 
mental ailment and refuses for whatever reason to 
submit to medical examination, we will find 
ourselves in a bit of difficulty with the provisions in 
the amendments. I am interested to hear Mr 
MacAskill on this matter and to find out whether he 
has come up with a definition of incapacity that 
might obviate these difficulties.  

Kenny MacAskill: I have listened to the 
comments that the convener and Margaret  Smith 
have made and have taken cognisance of the Law 
Society of Scotland’s suggestions. However, I 
urge the committee to reject the amendments. 
They are at best unclear and at worst might lead 
to confusion and delay in situations in which clarity  
and speed are absolutely necessary. 

Margaret Smith wants the judges of the Court of 
Session to have 

“regard, as appropr iate, to a certif ied medical report”  

when declaring the Lord President or the Lord 
Justice Clerk to be incapacitated. However, such 
safeguards already exist; under sections 4(3)(a) 
and 5(3)(a), judges of the inner house must sign a 
declaration that the Lord President or the Lord 
Justice Clerk is incapacitated. It is difficult to think  
of a situation in which the judges would base their 
decision on anything other than medical evidence.  

I do not believe that we should be so 
prescriptive about the procedure. What, for 
example, would constitute “a certified medical 
report”? The amendments do not set out a 
certification process, so would they require the 
Lord President or the Lord Justice Clerk to 
undergo an additional medical examination by the 
certifier? Surely such a move would be 
inappropriate.  

Moreover,  when would it be appropriate for the 
judges to have regard to the report? What if the 
judges were to disagree among themselves about  
what is appropriate? While people were trying to 
sort out that situation, our courts would be left with 
one of the two most senior judges in Scotland 
unable to fulfil his  duties, with no one else 
empowered to step in. 
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Under the current definition of incapacity, an 
office holder is incapacitated when, by reason of ill  
health, he is unable to exercise his functions. I 
have made it clear before that we must guard 
against interpreting incapacity as being a question 
of fitness for office; we have other provisions for 
dealing with such circumstances. 

Margaret Smith wants the definition of 
“incapacitated” to be extended to include “or being 
otherwise indisposed”. Again, I ask what that  
means. I understand that, according to the 
dictionary definition, someone who is merely  
unwilling or disinclined or unable or unfit to do 
something may be considered “indisposed”. On 
that ground, we have been at pains to avoid using 
such terms. 

Margaret Smith’s amendments would add 
nothing meaningful to the bill. I urge her to seek to 
withdraw amendment 29 and not to move 
amendments 30 to 33.  

11:15 
Margaret Smith: I must declare a certain 

amount of disappointment at the cabinet  
secretary’s comments. I note that he said that  
judges would need to sign a declaration of belief 
about the Lord President’s incapacity, but judges 
are not medically qualified. He mentioned an 
assumption that a medical report would be 
presented, but I cannot honestly think of another 
set of circumstances in which someone could in 
effect be deprived of their employment on the 
ground of incapacity without having the right to 
some form of report’s being set before the people 
who made that judgment and took that decision. 

I am happy not to move amendment 33, but I wil l  
press the other amendments in my name.  

The Convener: Do you wish to press 
amendment 29? 

Margaret Smith: Yes. I will not move 
amendment 33, which would extend the definition 
of “incapacitated”, but I will press amendments 29 
to 32, which deal with the certification of 
incapacity. 

The Convener: The question is, that  
amendment 29 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR

Smith, Margaret (Edinburgh West) (LD)  

AGAINST

Aitken, Bill (Glasgow ) (Con) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Glen, Marlyn (North East Scotland) (Lab) 
Martin, Paul (Glasgow  Springburn) (Lab)  

McMillan, Stuart (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 29 disagreed to.

Amendment 30 not moved.

Section 4 agreed to.

Section 5—Lord Justice Clerk

Amendments 31 and 32 not moved.

Section 5 agreed to.

Sections 6 and 7 agreed to.

Section 8—Interpretation of Chapter 2

Amendment 33 not moved.

Section 8 agreed to.

Section 9 agreed to.

Schedule 1
THE JUDICIAL APPOINTMEN TS BOARD FOR SCOTLAND 

The Convener: Amendment 34, in the name of 
Nigel Don, is grouped with amendment 35.  

Amendment 34 not moved.

The Convener: Amendment 35 is in my name. 
Basically, my concern is that it seems contrary to 
natural justice that someone could be removed 
from their position without being afforded the 
opportunity of answering various allegations. I am 
concerned that questions might need to be 
answered under the European convention on 
human rights if the provision goes through 
unamended.  

I move amendment 35. 
As no one else has indicated any interest in 

speaking, I ask the minister to respond.  
Kenny MacAskill: Amendment 35 is  

unnecessary. It is impossible to conceive of a 
situation in which the Lord President or Scottish 
ministers would contemplate doing something as 
serious as removing a member from the board 
without having a proper investigation and 
discussion with the member concerned. I ask you 
to withdraw amendment 35, as we view these 
matters as fairly self-explanatory.  

Amendment 35, by agreement, withdrawn.

Schedule 1 agreed to.

Section 10—Judicial offices within the Board’s 
remit

The Convener: Amendment 3, in the name of 
the cabinet secretary, is grouped with 
amendments 4 to 6.  
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Kenny MacAskill: In relation to the remit of the 
Judicial Appointments Board for Scotland, I am 
pleased that the committee agreed with the 
proposals in the bill that are designed to 
strengthen the independence of the office of 
temporary judge and to reinforce its role within the 
judicial resources that are available to the Lord 
President. In doing so, the committee asked me to 
consider whether someone who has served as a 
judge in the European courts should be exempted 
from the board’s procedures. In my response to 
the stage 1 report, I indicated that I would lodge an 
amendment to that effect at stage 2. The 
amendments extend the exemption to persons 
who have served as a judge in the Court of Justice 
of the European Communities or the European 
Court of Human Rights. All candidates for the 
office of temporary judge have to satisfy the usual 
requirements to hold judicial office in Scotland,  
regardless of their experience as judges 
elsewhere.  

The bill provides powers for Scottish ministers  
and the Lord President to issue guidance to the 
Judicial Appointments Board on procedural 
matters, and for the board to have regard to that  
guidance. In its stage 1 report, the committee 
recommended that it should have a scrutiny role in 
the consideration of any draft guidance. As I 
indicated in the Government’s formal response to 
the stage 1 report, I am happy to accommodate 
the committee’s desire for a more active role in the 
consideration of any guidance in draft form.  

Amendment 6, which I will move today, will  
require the Scottish ministers and the Lord 
President to consult each other and the board on 
the guidance, and to lay it in draft form in 
Parliament. To allow time for parliamentary  
consideration, the guidance will not be issued for 
21 days. Ministers and the Lord President will be 
bound to have regard to any recommendations 
that Parliament may make.  

Amendment 5 paves the way for amendment 6,  
which is the main amendment, by removing 
provisions that are now dealt with by amendment 
6. I believe that the amendments fully meet the 
committee’s recommendations.  

I move amendment 3.  

Amendment 3 agreed to.

Amendment 4 moved—[Kenny MacAsk ill]—and 
agreed to.

Section 10, as amended, agreed to.

Section 11—Recommendations of the Board

The Convener: Amendment 36, in my name, is  
grouped with amendments 37 and 38.  

Amendment 36 relates to the ranking of 
successful candidates for judicial posts. It is 

essential that people who have been interviewed 
successfully by the Judicial Appointments Board 
should be told not only that they are likely to get a 
commission but at what stage the commission is  
likely to be granted to them. Not only is that an 
issue with regard to individuals’ personal planning,  
but—I know that this is unlikely with Mr MacAskill 
in charge—the bill could theoretically result in the 
Government reducing the autonomy of the Judicial 
Appointments Board by seeking to appoint people 
who are further down the list. Nobody would know 
that that was happening, because no indication 
would have been given of the ranking. Those are 
the issues that are addressed by amendment 36,  
which contains the principle underlying the series  
of amendments. 

I move amendment 36. 

Kenny MacAskill: I think that you have, rightly,  
expressed concern that the recommendations that  
are made by the Judicial Appointments Board 
might, in some way, be engineered by Scottish 
ministers to the detriment of individuals who have 
been selected for appointment.  

A couple of points need to be made. In the first  
place, the Judicial Appointments Board will not  
always be asked to appoint more than one 
candidate. I assume that your amendment would 
come into play only on occasions on which the 
board is asked to nominate more than one person.  
When it is asked to do so, most often in 
connection with appointments to shrieval office, I 
can assure the committee that successful 
candidates are appointed in the order in which 
they appear on the list, unless there is a reason to 
depart from that. For example, a candidate might  
turn down a particular position for personal 
reasons, in which case the next candidate on the 
list would be offered the position, and the 
individual who turned down the position would be 
placed next in rank. The current provisions in the 
bill allow that kind of flexibility, which addresses 
individual needs, to continue. To impose an 
artificial constraint, such as the one that the 
amendment proposes, would be unhelpful.  
However, it should be noted that the members of 
the Judicial Appointments Board are well aware of 
the ranking of names and are in a position to 
monitor the appointments that are made. I am sure 
that, if the board members had any reason to 
suspect that ministers were behaving in an 
unacceptable manner, they would soon make their 
views known.  

Amendment 38 seeks to place a responsibility  
on the Judicial Appointments Board that belongs 
elsewhere. I agree that judicial specialism is  
becoming a more common feature of our justice 
system. However, specialisation in the judiciary  
will properly be a matter for the Lord President, as  
head of the Scottish judiciary. I am sure that the 
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board will  be invited to play  its part in the future,  
for example, by arranging specialist recruitment  
campaigns, but it would be quite wrong to require 
the board to take responsibility for something over 
which it will have little or no control. 

I invite you to withdraw amendment 36 and not  
move amendments 37 and 38.  

Amendment 36, by agreement, withdrawn.

Amendment 37 not moved.

Section 11 agreed to. 

Sections 12 and 13 agreed to. 

Section 14—Encouragement of diversity

Amendment 38 not moved.

Section 14 agreed to. 

Section 15—Guidance

Amendment 5 moved—[Kenny MacAsk ill]—and 
agreed to. 

Section 15, as amended, agreed to.

After section 15

Amendment 6 moved—[Kenny MacAsk ill]—and 
agreed to.

Section 16—Confidentiality of information

Amendment 39 not moved. 

Section 16 agreed to.

Sections 17 and 18 agreed to.

Schedule 2 agreed to. 

Sections 19 to 22 agreed to. 

Section 23—Appointment of temporary sheriffs 
principal

Amendment 40 not moved.

Section 23 agreed to. 

Section 24—Re-employment of retired sheriffs 
principal and sheriffs

The Convener: Amendment 41, in the name of 
Cathie Craigie, is grouped with amendments 47,  
63 and 65 to 84.  

11:30 
Cathie Craigie: As I have previously mentioned,  

I have fundamental concerns about certain parts  
of the bill. Like my committee colleagues, I have 
no objection to enshrining in legislation the 
independence of the judiciary, but I have serious 
concerns about the transfer of responsibility for the 
administration of the courts and administrative 

support for the judiciary to a judicially led statutory  
body—some might call it a quango. If the bill is not  
amended, ministers will not be directly 
accountable to the Parliament, because the 
Scottish Court Service will be what the minister 
called an “institutionally separate non-Ministerial 
entity”. That is wrong. Ministers are in effect  
relinquishing our democratic power to a non-
elected body. 

As it stands, the bill does not provide for the 
Lord President to give evidence to the committee.  
Our difficulty with section 23 of the Scotland Act  
1998, which prevents the Lord President from 
being required to do so, has been mentioned.  
Amendment 66, in the name of Margaret Smith,  
recognises the problem that exists. The Lord 
President has said that he would expect to appear 
in front of parliamentary committees to respond to 
any serious concerns or doubts that they have. I 
have no doubt that he would honour that  
commitment, but who would decide what is  
serious? The status quo allows the Parliament  to 
question ministers on the operation of the Scottish 
Court Service, and that is how things should 
remain. The minister should be accountable to the  
Parliament for the administration of the Scottish 
Court Service. He has such a responsibility at the 
moment. The amendments in my name would 
maintain the accountability that the minister 
already has.  

I move amendment 41. 

The Convener: I draw members’ attention to the 
pre-emption information on the correction slip to 
the marshalled list of amendments. 

Margaret Smith: Cathie Craigie is right to say 
that there have been concerns about  
accountability. We largely accept that the Scottish 
Court Service would be accountable to the 
Parliament as a result of its chief executive being 
a compellable witness before committees such as 
the Justice Committee and the Audit Committee,  
but concerns remain, given that the Lord President  
is not compellable to come before us under the 
Scotland Act 1998. We have welcomed the Lord 
President’s willingness to give evidence to us, and 
I accept that i f he thought that a certain amount of 
concern about something existed, it would be 
almost unthinkable, in light of his comments, that  
he would not come before the Parliament to 
address our concerns. However, amendment 66 
would include in the bill  the Parliament’s  
entitlement to request that the Lord President  
attend its proceedings or produce documents. 
Over the past few months, the Justice Committee 
has welcomed the Lord President’s approach, but  
nobody remains in a post for ever, and it is not  
good enough for us to build legislation on the 
attitude of an individual who happens to be in a 
post at a given time. 
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Amendment 66 is reasonable. It would simply  
add this statement:  

“The Parliament is entit led to request that the Lord 
President, as chair of the SCS, attend its proceedings for 
the purpose of giving evidence, or produce documents that 
are in the custody or  under the control of the Lord 
President.”  

It is worth reiterating that a request would be made 
to the Lord President as chair of the Scottish Court  
Service and that the amendment does not cover in 
any way the Lord President’s other, judicial 
business. We would be right to think that that  
business would be covered to a much greater 
extent by the principle of judicial independence. 

It is reasonable for the bill to provide that the 
Scottish Parliament is entitled to request that the 
Lord President come before us to give evidence or 
produce documents. Whether the Lord President  
assents to that is in their hands but, bearing in 
mind that the office-holder will change over time, I 
think that the provision that amendment 66 seeks 
to include is reasonable. We are trying to balance 
an effective service and a new way of courts doing 
business with accountability. Amendment 66 
would go some way towards achieving that. 

Paul Martin: What has been said on the 
amendments in the name of Cathie Craigie has 
been said in relation to a previous section, but I 
also support amendment 66, in the name of 
Margaret Smith, to ensure that we include in the 
bill the statement that the Lord President is a 
compellable witness. Is the cabinet secretary or 
any of his officials aware of other agencies that  
could not be compelled to appear before a 
committee of the Parliament? Whether they are 
from a non-departmental public body, as Cathie 
Craigie referred to, or an agency for which the 
Parliament has devolved responsibility, are there 
witnesses whom we could not compel to appear?  

This is where the argument has to be developed 
further: the unique position—the cabinet secretary  
may wish to enlighten me if it is not unique—in 
which we cannot compel witnesses to appear.  
There will also be issues of budget scrutiny, which 
is a crucial element of the Parliament’s work. We 
should be able to ensure that we can scrutinise 
those who are responsible at the highest level. 

Pauline McNeill: My concerns about the 
transfer of the Scottish Court Service are similar to 
my concerns about the powers in section 3. The 
Parliament must consider the implications 
seriously. Ministers have been held to account for 
the running of the service, but that responsibility  
will transfer to judges, who will not be directly 
accountable to the Parliament unless we can find 
ways of making that so. Our constituents would 
not thank us for handing complete powers to 
judges without questioning which elements of 
decision making should be matters for the elected 
Parliament. 

Let me thank the cabinet secretary for 
responding to the issues that I raised at stage 1 
about parliamentary questions. There is an 
important test: members can currently lodge 
parliamentary questions about the running of the 
Scottish Court Service, but will we be able to ask 
the same questions if the powers are transferred  
to judges? It is clear that the transfer will limit the 
scope of the questions that we can ask directly of 
ministers, as they will no longer be responsible for 
the running of the service. I acknowledge that, as  
the cabinet secretary said in his response to me, 
he would expect the Scottish Court Service to 
respond directly and promptly to members, but  
there is no statutory provision to that effect. If 
something goes wrong,  how will we hold the 
service to account? I am not satisfied that the 
provisions are strong enough—the transfer will  
downgrade Parliament’s role in holding the 
Scottish Court Service to account. 

I asked earlier about the Lord President’s ability  
to lay an order before Parliament, and the 
question arises again.  How is it possible for the 
Lord President, who is not a member of the 
Parliament, to lay an order when there is some 
confusion about whether he can be compelled to 
appear as head of the Scottish Court Service 
rather than in his capacity as a judge? It  is clear 
that, under the Scotland Act 1998, Parliament  
cannot compel any judge to appear, but we are 
talking about transferring responsibilities to the 
Lord President. As head of the Scottish Court  
Service, he would be responsible for running the 
service, its efficiency and all the decisions that go 
with that. The general public may rightly have 
concerns about those decisions, and we as 
elected members would have the responsibility to 
respond. We must ensure that there are 
accountability mechanisms throughout the system. 

I hope that we have the discussion again at  
stage 3. It is fundamental that we build in elements  
of accountability to the running of the service. I will  
certainly not support the watering down of 
accountability in the running of our courts. I 
appreciate that with some of the amendments the 
Scottish ministers would retain powers over the 
Scottish Court Service. I am willing to consider 
other ways in which we can hold the service to 
account but, so far, there has been no indication 
that ministers are willing to budge on that. 

Kenny MacAskill: I will deal with the matters  
that Paul Martin and Pauline McNeill have raised.  
Some of Pauline McNeill’s comments showed why 
Paul Martin’s comments were ill considered. As 
Pauline McNeill correctly said, the Lord President  
is the independent head of the judiciary. Mr Martin 
seemed to compare the Lord President with the 
head of the Scottish Environment Protection 
Agency or Scottish Natural Heritage. We are 
talking about the fundamental separation of 
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powers in a democracy. It is fundamental that we 
have the trident of the legislature, the executive 
and an independent judiciary. Accordingly, the 
judiciary has a specific role and cannot be 
compared and contrasted with other organisations,  
no matter how important they are in Scotland.  

I express my surprise that any Labour member 
should choose to lodge an amendment to reverse 
a policy that the previous Administration proposed 
as recently as last February. I am sure that I need 
not remind members that the proposed creation of 
the Scottish Court Service under judicially led 
governance was included in the February 2007 
consultation paper “Proposals for a Judiciary  
(Scotland) Bill”. None of us at that time thought  
that the proposal was a matter of party-political 
controversy. The previous Administration had 
good reasons, which I agree with, for proposing a 
judicially led governance model for the SCS. The 
core business of the SCS is the administration of 
the courts. The judiciary is  utterly dependent on 
the SCS’s services to enable it to do its job. It is  
common sense, as well as right in principle, that  
the judiciary should have a leading governance 
role in the administrative service on which it  
depends. It is also right and necessary that the 
administrative support for the Lord President’s  
functions in relation to welfare, training and 
guidance of the judiciary and the investigation of 
complaints must be undertaken separately from 
the Scottish Government.  

There is a potential for mischief if ministers  
retain control over the SCS. The status quo has 
operated satisfactorily through good will, but it has 
always contained the potential for conflict. In the 
existing situation, ministers could decide to set up 
the administration of the courts in a way that  
prejudiced the judiciary’s ability to do its job. For 
instance, ministers could decide to reduce court  
staff numbers in a way that restricted the 
judiciary’s ability to function, or to rearrange the 
court estate in a way that made little sense for the 
administration of justice. Those are real -world 
possibilities that would prejudice the 
independence of the judiciary in administering 
justice. 

In a bill about judicial independence, it would be 
odd if we did not make provision to create the SCS 
as a new body with judicially led governance. That  
is an important safeguard of judicial 
independence. There is no sense in creating an 
entity that sits uncomfortably between judicially led 
governance and ministerial responsibility. We 
must either create the SCS as a separate statutory  
entity with accountability to Parliament, or retain it  
as a ministerial entity in which the judiciary can 
have no more than an informal advisory role—
anything else would be a fudge.  

We have built the new model for the governance 
of the SCS carefully. It will give the SCS 

substantial authority, but that will be subject to 
safeguards. There will be a strong element  of 
independent and non-judicial membership. The 
SCS will be under a specific  statutory duty to take 
account of the needs of the public and of court  
users and to co-operate with the rest of the justice 
system. The SCS will operate within a plan that is 
agreed with ministers and a budget that is voted 
on by Parliament and it will have to account  
directly to Parliament for its actions. Not a single 
court will be closed without Parliament’s  
agreement. In the highly unlikely event that the 
SCS’s actions put the administration of justice at  
risk, ministers can seek parliamentary agreement 
to an order providing for control over the SCS’s  
functions to be taken back by the Government.  

Members are aware of the outcome of the 
independent review of the bill’s consequences for 
judicial administrative workload. It is important that  
Douglas Osler recognised not only that having 
control of the SCS would impose a perfectly 
manageable administrative workload on the 
judiciary, but that the new governance 
arrangements have a strong potential to improve 
the judiciary’s ability to work effectively. 

11:45 
On amendment 66, the Scottish Court Service 

will, as a body corporate, be responsible for using 
resources that are voted for by the Parliament for 
the administration of the courts. The chief 
executive, as accountable officer, is responsible 
for the SCS’s proper and efficient use of those 
resources and can be required to attend 
committees, which is the normal route of 
accountability for public bodies. 

The Lord President has offered an assurance 
that it would be appropriate for the Parliament to 
invite him to give evidence if it had significant  
concerns about the SCS’s governance or 
performance. The Lord President may lay an order 
before the Parliament, but he cannot be compelled 
to appear before the Parliament, although it is  
likely that he would do so if he did not want the 
Parliament to vote against the order. Amendment 
66 is unnecessary. Its intention is to ensure that  
the Parliament is 
“entit led to request that the Lord President, as chair of the 
SCS, attend its proceedings for the purpose of giving 
evidence, or produce documents”. 

The Parliament can already request that the Lord 
President or any other judge attend its  
proceedings. However, by virtue of section 23(7) 
of the Scotland Act 1998, it cannot require a judge 
to attend. Amendment 66 would not change that  
position and would not impose on judges a duty to 
attend. No express provision is required to allow 
the Parliament to request that a judge attend its  
proceedings. I ask Margaret Smith not to move 
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amendment 66 and I ask her and Cathie Craigie 
not to move other amendments that would prevent  
the establishment of the SCS under judicially led 
governance. 

I wrote to Pauline McNeill and committee 
members last Tuesday to set out the 
arrangements for parliamentary questions about  
the SCS. In brief, I said that ministers should be 
accountable to the Parliament for the use of their 
powers in relation to the SCS and that the SCS 
should be openly accountable to the Parliament  
for its decisions and actions. It is clearly right that  
members of the Scottish Parliament should be 
able to put PQs to ministers about the Scottish 
Government’s interaction with the SCS. For 
instance, members might ask what strategic  
priorities we intend to set for the SCS, what use 
we intend to make of our power to give guidance 
to the SCS, what level of court fees we intend to 
set, what level of resourcing for the SCS we intend 
to propose in budget bills and whether we intend 
to use our default power to take over the functions 
of the SCS in response to a perceived failing in its  
administration of justice. MSPs will continue to be 
able to ask ministers about the overall operation of 
the justice system and to use PQs to seek 
statistical information that the SCS holds. 

MSPs should also hold the SCS to account  
directly for its decisions and operation. I will  
ensure that the framework agreement that  
specifies the details of the relationship between 
the Scottish Government and the SCS makes it 
clear that the SCS has a duty to respond promptly  
and fully to questions that MSPs raise directly with 
it. Such correspondence should normally be a 
matter of public record, to ensure the openness 
that is assured by the publication of responses to 
parliamentary written questions in the Official 
Report. For example, the correspondence could 
be published on the SCS website. Of course, the 
SCS will be subject to the Freedom of Information 
(Scotland) Act 2002.  

The Convener: I invite Cathie Craigie to wind 
up the debate and to say whether she will press or 
withdraw amendment 41.  

Cathie Craigie: The minister referred to party-
political controversy in the context of the 
amendments that I lodged. It is not and never 
would be my intention to scrutinise proposed 
legislation in a party-political way. I lodged the 
amendments because I think that the constituents  
whom I represent would expect a minister in the 
Scottish Government to be responsible for the 
smooth running of the Court Service. I do not  
know how things work in your party, minister, but  
members who represent the Labour Party on 
committees have their own minds and can 
scrutinise legislation and put forward their position.  
That is what currently happens, but we took the 

same approach when the Labour Party was in 
government: when a minister in the previous 
Scottish Executive proposed legislation,  
committee and back-bench members would 
consider the ideas in detail and assess how the 
proposed changes would affect the people whom 
they represent. 

The debate indicates that much concern 
remains about section 24 and the SCS’s potential 
lack of accountability. Minister, I am sure that you 
are aware of and understand that concern. You 
represent a minority Government, and there 
should be further discussion with committee 
members and the Parliament to allay our fears; I 
have made the same point in relation to previous 
amendments. The letter that you sent to Pauline 
McNeill and quoted this morning has done nothing 
to address my concerns. However, if I can be 
assured that you will hold discussions with me 
between now and stage 3, I will be happy to 
withdraw or not move my amendments. I do not  
know when stage 3 proceedings will take place.  

The Convener: In September.  

Cathie Craigie: We will have considerable time 
to discuss the matter over the holiday period. 

Pauline McNeill: Get a life. 

Cathie Craigie: If the minister can provide me 
with the assurance that I seek, I will  be happy to 
withdraw or not move my amendments. 

Kenny MacAskill: I am happy to give that  
assurance. As I said earlier, I will be happy to 
meet Ms Craigie or any other member of the 
committee or the Parliament to discuss the matter.  

Amendment 41, by agreement, withdrawn.

Section 24 agreed to.

Section 25 agreed to.

After section 25

The Convener: Amendment 7, in the name of 
the minister, is in a group on its own.  

Kenny MacAskill: The amendment provides for 
sheriffs and part-time sheriffs to take the oath of 
allegiance to the Queen and the judicial oath on 
appointment. That already happens in practice, 
but the amendment will make it a statutory  
requirement. The Promissory Oaths Act 1868 
requires the Lord President, the Lord Justice 
Clerk, judges, temporary judges, sheriffs principal 
and justices of the peace to take the oath of 
allegiance and the judicial oath on appointment.  
As Her Majesty’s judges, sheriffs and part-time 
sheriffs should, like other judges, be subject to a 
statutory requirement to take their oaths, instead 
of the matter being left to practice. 

I move amendment 7.  
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The Convener: No member is making the 
obvious comment—who would have thought that  
we would see the day that  Mr MacAskill ensured 
that people took the oath of allegiance to the 
Crown? Cabinet secretary, do you wish to wind 
up? 

Kenny MacAskill: No. I am content to have 
moved the amendment. 

Amendment 7 agreed to.

Section 26—Rules about investigations etc

The Convener: Amendment 42, in the name of 
Margaret Smith, is grouped with amendments 43 
and 44.  

Margaret Smith: Amendments 42 and 43 are 
inspired by concerns that were raised with us by 
the Law Society of Scotland. The amendments  
seek to distinguish between mandatory and 
discretionary provisions relating to judicial conduct  
inquiries. It has been put to us that it is only right  
that any judicial office holder who is being 
investigated should know exactly what form 
judicial conduct investigations will take. It is also 
only fair that members of the public who come 
forward as complainants should know exactly what  
the arrangements for dealing with such issues will  
be.  

I move amendment 42. 

The Convener: Amendment 44 in my name is  
quite simple and asks whether informal 
arrangements should be included in the bill. In the 
past, I have raised the issue under various 
headings; I look forward to hearing the current  
justice minister’s views on that. 

Kenny MacAskill: I appreciate the concerns 
that Margaret  Smith has expressed, but I urge the 
committee not to agree to amendments 42 and 43,  
which are both unnecessary and overly  
prescriptive. Rightly, the bill makes provision for a 
scheme for dealing with matters related to the 
conduct of members of the judiciary.  
Responsibility for those matters is conferred on 
the Lord President, as head of the Scottish 
judiciary. Section 26 of the bill provides a 
framework of powers, leaving the Lord President  
to determine the detailed rules that will be 
published.  

It is right to expect a high standard of personal 
conduct, on or off the bench, from judges. There 
should be a robust process that is open,  
transparent and easily accessible by  members o f 
the public and others, so that they can express 
concerns. However, when considering these 
arrangements, we must bear it in mind that judges 
are not employees; they are public office holders  
appointed by or under the authority of the Queen 
and constitutionally independent of both the 

Parliament and the Government. Any 
arrangements that we int roduce must fully respect  
judicial independence. I believe that the provisions 
in the bill strike the right balance between the 
Parliament requiring the judiciary to address an 
important issue and put in place a robust conduct  
scheme, and respecting its independence by 
leaving the detail of how the scheme will work for 
the Lord President to determine.  

On amendment 44, I believe that section 27(3),  
which makes it clear t hat the bill does not restrict 
what the Lord President may do informally, adds a 
welcome element of openness about the informal 
mechanisms that the Lord President can and 
should continue to use as appropriate, alongside 
the framework that the bill sets out. Most  
disciplinary processes have an informal stage.  
There might be occasions when a strong word in 
someone’s ear is all that is necessary to resolve a 
conduct matter. I therefore urge Margaret Smith to 
withdraw amendment 42 and not to move 
amendment 43 and I ask the convener not to 
move amendment 44.  

Margaret Smith: I am happy to withdraw 
amendment 42.  

Amendment 42, by agreement, withdrawn.

Amendment 43 not moved.

Section 26 agreed to.

Section 27—Powers of Lord President

Amendment 44 not moved.

Section 27 agreed to.

Sections 28 to 34 agreed to.

Section 35—Further provision about tribunals

The Convener: Amendment 8, in the name of 
the minister, is grouped with amendments 9 to 12. 

Kenny MacAskill: As the committee knows,  
chapter 5 of part 2 of the bill contains provisions 
on the removal of judges and sheriffs. The chapter 
provides for tribunals to consider fitness for judicial 
office. In doing so, section 35, which deals with 
judges, and section 38, which deals with sheriffs,  
provide that a tribunal may require any person to 
attend its proceedings for the purpose of giving 
evidence and to produce documents that are in 
the person’s custody or under the person’s control.  
We considered whether provision should be made 
to make that requirement enforceable and 
concluded that it should. That is what  
amendments 8 and 9 do: they provide that the 
tribunal may apply to the Court of Session, which,  
in turn, may make an order for enforcing 
compliance or deal with the matter as if it were 
contempt of court. It is  clearly  important  that a 
tribunal that is tasked with recommending whether 

445



909  10 JUNE 2008  910 

a judicial office holder is fit for office has the power 
to ensure that it hears from all witnesses and sees 
all the necessary documentation to enable it to 
come to the correct conclusion.  

Amendments 10 and 11 make the arrangements  
for the removal of part-time sheriffs consistent with 
the arrangements for the removal of temporary  
judges. Section 37 provides that temporary judges 
can be removed by the First Minister i f a tribunal 
has reported that a person is unfit to hold office 
and the First Minister has laid the report in the 
Scottish Parliament. Section 38 inserts new 
sections 12A to 12F in the Sheriff Courts  
(Scotland) Act 1971. New section 12E of the 1971 
act will provide that sheriffs principal, sheriffs and 
part-time sheriffs may be removed only by order 
made by Scottish statutory instrument. The 
existing provisions in the 1971 act provide that the 
removal of sheriffs principal and sheriffs is to be 
done by order made by statutory instrument and 
that the removal of part-time sheriffs is to be done 
by order of a tribunal constituted to consider their 
fitness. Amendments 10 and 11 mean that part-
time sheriffs, like temporary  judges, can be 
removed from office if a tribunal has reported to 
the First Minister that a person is unfit to hold 
office and the First Minister has laid the report  
before the Scottish Parliament. 

Finally, amendment 12 is about the 
arrangements for the removal of justices of the 
peace. Section 71 of the Criminal Proceedings etc  
(Reform) (Scotland) Act 2007 makes provision for 
the removal of justices of the peace. Scottish 
ministers have the power to make provision in 
relation to the tribunal’s procedures by order.  
However, sections 35 and 38 of the bill provide 
that the Court of Session is to make provision for 
the procedure to be followed by tribunals to 
consider the fitness for office of judges and 
sheriffs by act of sederunt. It is  appropriate that  
the procedure for tribunals investigating the fitness 
for office of judges, sheriffs and justices of the 
peace should all be made in the same manner and 
by the Court of Session by act of sederunt, which 
reflects the policy on the independence of the 
judiciary and self-regulation.  

I move amendment 8.  
Amendment 8 agreed to.
Section 35, as amended, agreed to.
Sections 36 and 37 agreed to.  

Section 38—Consideration of fitness for, and 
removal from, shrieval office

12:00 
Amendments 9 to 11 moved—[Kenny 

MacAsk ill]—and agreed to.

Section 38, as amended, agreed to.

After section 38

Amendments 12 and 13 moved—[Kenny 
MacAsk ill]—and agreed to.

Sections 39 to 41 agreed to.

Section 42—Divisions of the Inner House

The Convener: Amendment 45, in the name of 
Cathie Craigie, is grouped with amendment 46.  

Cathie Craigie: Section 2(4) of the Court of 
Session Act 1988 states: 

“The quorum for a Division of the Inner House shall be 
three judges.” 

I accept that  it is not always necessary to have 
three judges, but I believe that the bill goes too far 
in seeking to repeal section 2(4). The policy  
intention is to provide the Court of Session with a 
flexible power to adjust the quorum of judges to fit  
the demands of court business. The bill’s  
explanatory notes state: 

“For example the quorum may be reduced to 1 judge to 
deal w ith procedural matters w hilst the substance of a 
competent appeal may be dealt w ith by 3 or more judges, 
as happens at present.”  

Amendment 45 better reflects the policy intention 
of the bill as it was introduced to Parliament. 

I move amendment 45. 

Pauline McNeill: I will speak to amendment 45.  
This matter, which I raised at stage 1, may seem 
insignificant. As Cathie Craigie said, the 1988 act  
sets out the quorum for the inner house. No issues 
regarding the operation of that quorum have ever 
been raised with the Parliament. I would be 
concerned if ministers’ view was that the setting of 
the quorum that we have had since 1988 is now a 
matter for judicial independence. The bill’s  
explanatory notes say: 

“This is intended to provide the Court of Session w ith a 
f lexible pow er to adjust the quorum of judges to f it the 
demands of court bus iness.” 

It matters how many judges sit on a particular 
case. I may be prepared to accept, subject to 
evidence, that some cases may require only a 
single judge. However, there are substantial cases 
in which having the balance of three judges makes 
the difference to a decision. My argument is that it  
would be prejudicial if there were no checks and 
balances on the judiciary’s ability to make 
decisions about the quorum—we need balances in 
the system. I would be more sympathetic to the 
intention to remove the current statutory provision 
if ministers were demanding to see the act of 
sederunt. I presume that the judiciary would at  
least be required to publish the act of sederunt so 
that practitioners could see what cases would 
have a single judge and what cases would have 
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two or three judges, or a quorum that was decided 
by the judiciary.  

There is an issue about transparency here. If 
judges have raised with ministers the issue of 
leave for appeal, for which the current quorum is  
three, and there is a case for saying that it should 
require only a single judge, let us adjust the 
quorum for the cases in which there is a problem. 
However, it is wrong to hand over to the judiciary  
such discretionary power. Furthermore, the 
Parliament would not  get  to see the act of 
sederunt because it would be a matter for the 
internal purposes of the court. 

I am making a plea to ministers on this point: at  
the very least, give us some safeguards. Please 
do not put us in the position in which the judiciary  
may decide that an appeal will be heard by only  
two judges. How do we know that the judiciary will  
not reduce the number of judges when it is under 
budgetary pressure?  

The provisions are too wide, so I appeal to 
members at the very least to ask to see the acts of 
sederunt so we know what we are signing up to. If 
we vote to allow the transfer of the power, we are 
voting in the dark. For judges to run the court  
service, it is not necessary for them to determine 
the quorum as and when they decide that it is  
appropriate. I appeal for some clarity before 
saying willy-nilly that, although we have had one 
system since 1988, the judiciary should now have 
the discretion to decide as it sees fit. 

Kenny MacAskill: On some of the substantive 
remarks made by both Cathie Craigie and Pauline 
McNeill, we accept that flexibility and size have to 
be taken into account. I can also say that acts of 
sederunt are published as Scottish statutory 
instruments. They are not subject to parliamentary  
approval, but they are published on the Office of 
Public Sector Information website.  

At present, section 2(4) of the Court of Session 
Act 1988 provides that the quorum for a division of 
the inner house of the Court of Session shall be 
three judges. That is clearly not necessary in  
every circumstance and it would be appropriate for 
business to be heard before a single judge when,  
for example, the court is considering the formal or 
interlocutory stages of a process. To have a 
requirement in statute that all business of a 
division of the inner house must be considered 
before three judges is both unnecessary and 
wasteful.  

Section 42 of the bill  amends the 1988 act to 
enable the court to settle different quorums for 
different types of business by act of sederunt. That  
allows a sensible approach to be taken according 
to the needs of court business, which relates  to 
the substantive point made by both Ms Craigie 
and Ms McNeill.  

I see no reason to limit the enabling power only  
to circumstances in which the court is considering 
procedural matters. It is right and proper to leave 
the management of that aspect of court business 
in the hands of the judges of the Court of Session,  
acting in a collegiate manner. I therefore invite 
Cathie Craigie to withdraw amendment 45 and not  
to move amendment 46.  

Cathie Craigie: This is a really important  
debate. We all accept the point made by the 
cabinet secretary that a flexible approach needs to 
be taken but, before we are asked to vote on the 
legislation, we as committee members should 
have an idea of what the different types of 
business would be. Amendments 45 and 46 would 
ensure that the quorum could be reduced only  
when the business was of a procedural nature. I 
will press amendment 45. 

The Convener: The question is, that  
amendment 45 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR

Aitken, Bill (Glasgow ) (Con) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Martin, Paul (Glasgow  Springburn) (Lab)  
Smith, Margaret (Edinburgh West) (LD)  

AGAINST

Don, Nigel (North East Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 45 agreed to.

Amendment 46 moved—[Cathie Craigie].

The Convener: The question is, that  
amendment 46 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR

Aitken, Bill (Glasgow ) (Con) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Martin, Paul (Glasgow  Springburn) (Lab)  
Smith, Margaret (Edinburgh West) (LD)  

AGAINST

Don, Nigel (North East Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 46 agreed to.

Section 42, as amended, agreed to.
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Section 43—Lands Valuation Appeal Court

The Convener: Amendment 14, in the name of 
the minister, is grouped with amendment 20. 

Kenny MacAskill: Section 42 provides that the 
Court of Session may make rules that regulate the 
quorum for a division of the inner house. The 
intention is to enable the court to set different  
quorums for different types of business. At 
present, three judges must deal with all business, 
including the most routine business. That is not  
efficient. The court should be allowed to prescribe 
that certain business should be heard before one 
or two judges. 

Section 43 makes a similar enabling provision 
for the Lands Valuation Appeal Court, which, like 
the inner house, routinely sits as a bench of three.  
However, on further reflection, we believe that the 
change is not necessary. The volume of business 
in the court is not significant and its procedure is  
different from that of divisions of the inner house.  
To proceed with the change would create an 
unnecessary additional administrative burden on 
the Court of Session and would make rules that  
did not bring significant benefits. 

I move amendment 14. 

Amendment 14 agreed to.

Section 43, as amended, agreed to.

Section 44—Sheriff principal’s responsibility

Amendments 47 to 50 not moved.

Section 44 agreed to.

Section 45—Repeal of certain responsibilities 
of Scottish Ministers

Amendment 51 not moved.

Section 45 agreed to.

Section 46—Sections 15 to 17 of 1971 Act: 
Lord President’s default power

Amendment 52 not moved.

Section 46 agreed to.

Section 47—Alteration of boundaries of 
sheriffdoms

The Convener: Does Margaret Smith wish to 
move amendment 53? 

Margaret Smith: No, but I wish to discuss the 
matter with the minister.  

Amendment 53 not moved.

Section 47 agreed to.

Section 48—Sheriff court districts and places 
where sheriff courts are to be held

Amendment 54 not moved.

The Convener: Does Margaret Smith wish to 
move amendment 55? 

Margaret Smith: No, on the same basis. 

Amendment 55 not moved.

Section 48 agreed to.

Section 49—Repeal of power to appoint sheriff 
to assist Scottish Ministers

Amendment 56 not moved.

Section 49 agreed to.

Section 50—Sheriffs principal and sheriffs 
acting in other sheriffdoms

Amendment 57 not moved.

Section 50 agreed to.

Section 51—Residence and leave of absence 
of sheriffs principal

Amendment 58 not moved.

Section 51 agreed to.

Section 52—Number, residence and 
deployment of sheriffs

12:15 
Amendment 59 not moved.

Section 52 agreed to.

Section 53—Leave of absence of sheriffs

Amendment 60 not moved.

Section 53 agreed to.

Section 54—Establishment, constitution etc

The Convener: Does Margaret Smith wish to 
move amendment 61? 

Margaret Smith: No, on the same basis as  
previously. 

Amendment 61 not moved.

Amendment 15 moved—[Kenny MacAsk ill]—
and agreed to.

Amendment 62 not moved.

Section 54, as amended, agreed to.

Section 55—Sheriff principal’s responsibility

Amendments 63 and 64 not moved.

Section 55 agreed to.
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After section 55

The Convener: Amendment 16, in the name of 
the minister, is in a group on its own.  

Kenny MacAskill: It is  appropriate that the staff 
of the SCS should benefit from the additional 
holiday for which the St Andrew’s Day Bank 
Holiday (Scotland) Act 2007 provides, as is the 
position for other public servants. My intention is  
that the holiday should be celebrated on St  
Andrew’s day or as close to it as makes 
operational sense. The amendment enables 
sheriffs principal to prescribe an additional day’s  
court holiday for that purpose and leaves them 
discretion about precisely when to set it. For 
instance, if St Andrew’s day falls on a Monday, the 
sheriffs principal may decide not to have the court  
holiday on that day, as Mondays tend to be busy 
days for dealing with people who were arrested 
and held in custody over the weekend and there 
would be a cost to the justice system of having to 
keep those people in police cells for a further night  
before they appeared in court.  

The Lord President has the discretion to decide 
court holidays for the supreme courts, so no 
amendment is required in relation to holidays for 
staff who work in the High Court.  

I move amendment 16. 

Amendment 16 agreed to.

Section 56—The Scottish Court Service

Amendment 65 not moved.

Section 56 agreed to.

Schedule 3
THE SCOTTISH COURT SERVICE 

The Convener: Does Margaret Smith wish to 
move amendment 66? 

Margaret Smith: No, on the same basis as  
previously. 

Amendment 66 not moved.

The Convener: Amendment 17, in the name of 
the minister, is in a group on its own.  

Kenny MacAskill: Amendment 17 is necessary  
to ensure that the provisions of the Freedom of 
Information (Scotland) Act 2002 continue to apply  
to the SCS as they do to the current agency.  

I move amendment 17. 

Amendment 17 agreed to.

Amendment 67 not moved.

Schedule 3, as amended, agreed to.

Section 57—Administrative support for the 
Scottish courts and judiciary

Amendment 68 not moved.

Section 57 agreed to.

Section 58—Administrative support for other 
persons

Amendment 69 not moved.

Section 58 agreed to.

Section 59—Appointment etc of office holders

Amendment 70 not moved.

Section 59 agreed to.

Schedule 4
APPOINTMENT ETC OF OFFICE HOLDERS: CONSEQUENTIAL 

AMEND MENTS 

Amendment 71 not moved.

Schedule 4 agreed to.

Section 60—Payment of remuneration etc of 
certain judicial office holders

Amendment 72 not moved.

Section 60 agreed to.

Section 61—Provision of advice etc to the 
Scottish Ministers

Amendment 73 not moved.

Section 61 agreed to.

Section 62—Corporate plans

Amendment 74 not moved.

Section 62 agreed to.

Section 63—Annual reports

Amendment 75 not moved.

Section 63 agreed to.

Section 64—Provision of information

Amendment 76 not moved.

Section 64 agreed to.

Section 65—Guidance

Amendment 77 not moved.

Section 65 agreed to.

Section 66—Default power

The Convener: Amendment 18, in the name of 
the minister, is grouped with amendment 19. 
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Kenny MacAskill: The default power is a 
means of addressing a worst-case scenario in 
which the SCS is failing so badly that the 
administration of justice is put at risk. Amendment 
18 responds to helpful and constructive 
suggestions from the Subordinate Legislation 
Committee, for which I am grateful. It provides, in 
proposed new subsections (6) and (7), that an 
order revoking ministers’ use of the default power 
should be made under the negative resolution 
procedure. Such an order may make 
consequential provision. The amendment also 
makes provision to cover the scenario in which an 
order is made by the Scottish ministers under 
section 66 and is subsequently not affirmed by 
Parliament. It provides, in proposed new 
subsection (8), that anything done under the order 
by the Scottish ministers remains valid.  

It is possible that, during the period in which an 
order that is made under section 66(2) is in force,  
even if the default power order is quickly revoked 
or is not affirmed by Parliament, ministers may 
have renewed leases and entered into various 
other types of contracts, such as those for the 
employment of staff. It is important to clarify that  
any action that is taken by ministers during a 
period of use of the default power should remain 
valid. For instance, a company that had entered 
into a contract with the Scottish ministers during 
the period of use of the default power to supply  
paper to the courts would want to know that the 
contract was still valid after the SCS resumed its  
functions. 

Amendment 18 also provides that, in that  
scenario, when the order is not affirmed, the 
Scottish ministers have an order-making power to 
make consequential provision. In other words, it 
provides for them to do the necessary tidying up 
when the operation of the Scottish courts is 
returned to the SCS. For example, they might use 
the consequential power to assign to the SCS 
contracts that they had entered into while running 
the Scottish courts. 

I move amendment 18. 

Amendment 18 agreed to.

Amendment 78 not moved.

Section 66, as amended, agreed to.

Section 67—Orders and regulations

Amendments 79 and 80 not moved.

Amendment 19 moved—[Kenny MacAsk ill]—
and agreed to.

Section 67, as amended, agreed to.

Sections 68 and 69 agreed to.

Schedule 5
CONSEQUENTIAL AMENDMEN TS AND REPEALS 

Amendment 81 not moved.

Amendment 20 moved—[Kenny MacAsk ill]—
and agreed to.

Amendment 82 not moved.

The Convener: If amendment 83 is agreed to,  
amendment 21 will be pre-empted. 

Amendment 83 not moved.

The Convener: That solves that difficulty. 

Amendment 21 moved—[Kenny MacAsk ill]—
and agreed to.

Schedule 5, as amended, agreed to.

Sections 70 to 72 agreed to.

Long Title

Amendment 84 not moved.

Long title agreed to.

The Convener: That ends stage 2 consideration 
of the bill, which I thank members and the minister 
for dealing with professionally. I appreciate that  
some items have not been resolved, and I have no 
doubt that they will be discussed and possibly  
resolved before stage 3. I thank everyone for their 
attendance and remind members that we have a 
meeting next week, at which we will continue our 
inquiry into community policing. 

Meeting closed at 12:28.
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Judiciary and Courts (Scotland) Bill 1
Part 1—Judicial independence 

SP Bill 6A Session 3 (2008) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Judiciary and Courts (Scotland) Bill
[AS AMENDED AT STAGE 2] 

An Act of the Scottish Parliament to make provision about the judiciary and the courts; to 
establish the Scottish Court Service; and for connected purposes. 

PART 1

JUDICIAL INDEPENDENCE

1 Guarantee of continued judicial independence 5

(1) The following persons must uphold the continued independence of the judiciary— 

(a) the First Minister, 

(b) the Lord Advocate, 

(c) the Scottish Ministers,

(ca) members of the Scottish Parliament, and 10

(d) all other persons with responsibility for matters relating to— 

(i) the judiciary, or  

(ii) the administration of justice,  

where that responsibility is to be discharged only in or as regards Scotland. 

(2) In particular, the First Minister, the Lord Advocate and the Scottish Ministers— 15

(a) must not seek to influence particular judicial decisions through any special access 
to the judiciary, and 

(b) must have regard to the need for the judiciary to have the support necessary to 
enable them to carry out their functions. 

(3) In this section “the judiciary” means the judiciary of— 20

(a) the Supreme Court of the United Kingdom,  

(b) any other court established under the law of Scotland, and 

(c) any international court. 

(4) In subsection (3)(c) “international court” means the International Court of Justice or any 
other court or tribunal which exercises jurisdiction, or performs functions of a judicial 25
nature, in pursuance of— 
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(a) an agreement to which the United Kingdom or Her Majesty’s Government in the 
United Kingdom is a party, or 

(b) a resolution of the Security Council or General Assembly of the United Nations. 

PART 2

THE JUDICIARY5

CHAPTER 1

HEAD OF THE SCOTTISH JUDICIARY

2 Head of the Scottish Judiciary  
(1) The Lord President is the Head of the Scottish Judiciary. 

(2) As Head of the Scottish Judiciary the Lord President is responsible— 10

(a) for making and maintaining arrangements for securing the efficient disposal of 
business in the Scottish courts, 

(b) for representing the views of the Scottish judiciary to the Scottish Parliament and 
the Scottish Ministers, 

(c) for laying before the Scottish Parliament written representations on matters that 15
appear to the Head of the Scottish Judiciary to be matters of importance relating 
to—

(i) the Scottish judiciary, or 

(ii) the administration of justice, 

(d) for making and maintaining appropriate arrangements for the welfare, training and 20
guidance of judicial office holders, and 

(e) for making and maintaining, in accordance with section 26, appropriate 
arrangements for— 

(i) the investigation and determination of any matter concerning the conduct 
of judicial office holders, and 25

(ii) the review of such determinations. 

(3) If, in carrying out the responsibility mentioned in subsection (2)(a), the Lord President 
gives a direction of an administrative character to a sheriff principal, the sheriff principal 
must comply with the direction. 

(3A) In carrying out the responsibility for making and maintaining arrangements for training 30
mentioned in subsection (2)(d) the Lord President must require any judicial office 
holder, or class of judicial office holder, to attend such training as the Lord President 
determines. 

(4) References in this section to the Scottish judiciary are references to the judiciary of any 
court established under the law of Scotland (other than the Supreme Court of the United 35
Kingdom). 

(5) In this section, “the Scottish courts” means— 

(a) the Court of Session, 
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(b) the High Court of Justiciary, 

(c) the court for hearing appeals under section 57(1)(b) of the Representation of the 
People Act 1983 (c.2), 

(d) the election court in Scotland constituted under section 123 of that Act, 

(e) the Lands Valuation Appeal Court, 5

(f) the sheriff courts, 

(g) justice of the peace courts, and 

(h) such other courts as the Scottish Ministers may by order specify. 

(6) Before making an order under subsection (5)(h), the Scottish Ministers must consult the 
Lord President. 10

3 Delegation of functions 
(1) The Lord President may delegate to a judicial office holder any function mentioned in 

subsection (2) of section 2 other than the functions mentioned in subsection (2) below. 

(2) Those functions are— 

(a) so far as exercisable in relation to sheriff courts or justice of the peace courts, the 15
function conferred by paragraph (a) of subsection (2) of that section, 

(b) the function conferred by paragraph (e) of subsection (2) of that section. 

CHAPTER 2

SENIOR JUDICIARY: VACANCY, INCAPACITY AND SUSPENSION

4 Lord President20

(1) This section applies during any period when— 

(a) the office of Lord President is vacant, 

(b) the Lord President is incapacitated, or 

(c) the Lord President is suspended. 

(2) During such a period— 25

(a) any function of the Lord President is exercisable instead by the Lord Justice 
Clerk,

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the Lord Justice Clerk, 

(c) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 30
the Inner House, and 

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House. 

(3) For the purposes of this section— 
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(a) the Lord President is to be regarded as incapacitated only if the First Minister has 
received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord President 
is incapacitated,  

(b) in such a case, the Lord President is to be regarded as incapacitated until the First 5
Minister has received a declaration in writing signed by a majority of the total 
number of judges of the Inner House declaring that they are satisfied that the Lord 
President is no longer incapacitated. 

(4) The judges of the Inner House making a declaration for the purposes of subsection (3)(a) 
or (b) must include the Lord Justice Clerk. 10

(5) The requirement in subsection (4)— 

(a) does not apply during any period when section 5 applies, and 

(b) is subject to section 7(4). 

(6) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament. 15

(7) The reference in subsection (2)(a) to functions of the Lord President does not include the 
function of participating in a panel established under section 18(2) in connection with a 
vacancy, or an expected vacancy, in the office of Lord Justice Clerk. 

5 Lord Justice Clerk
(1) This section applies during any period when— 20

(a) the office of Lord Justice Clerk is vacant, 

(b) the Lord Justice Clerk is incapacitated, or 

(c) the Lord Justice Clerk is suspended. 

(2) During such a period— 

(a) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 25
the Inner House, and 

(b) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House. 

(3) For the purposes of this section— 

(a) the Lord Justice Clerk is to be regarded as incapacitated only if the First Minister 30
has received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord Justice 
Clerk is incapacitated, 

(b) in such a case, the Lord Justice Clerk is to be regarded as incapacitated until the 
First Minister has received a declaration in writing signed by a majority of the 35
total number of judges in the Inner House declaring that they are satisfied that the 
Lord Justice Clerk is no longer incapacitated. 

(4) The judges of the Inner House making a declaration for the purposes of subsection (3)(a) 
or (b) must include the Lord President. 

(5) The requirement in subsection (4)— 40
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(a) does not apply during any period when section 4 applies, and 

(b) is subject to section 7(4). 

(6) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament. 

6 Periods when both sections 4 and 5 apply 5

(1) Subsection (2) applies during any period when both sections 4 and 5 apply. 

(2) During such a period, subsection (2) of each of those sections does not apply and 
instead—

(a) any function of the Lord President is exercisable instead by the senior judge of the 
Inner House, 10

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the senior judge of the Inner House, 

(c) any function of the Lord Justice Clerk is exercisable instead by the second senior 
judge of the Inner House, and 

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 15
instead in relation to the second senior judge of the Inner House. 

7 Supplementary
(1) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 
senior judge of the Inner House by virtue of section 4, 5 or 6, and 20

(b) that judge is unavailable, 

the function is exercisable by, or the thing falls to be done in relation to, the second 
senior judge of the Inner House. 

(2) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 25
second senior judge of the Inner House by virtue of section 6 or subsection (1) 
above, and 

(b) that judge is unavailable, 

the function is exercisable by, or the thing falls to be done in relation to, the next senior 
judge of the Inner House who is available. 30

(3) In calculating the total number of judges of the Inner House for the purposes of section 
4(3) or 5(3), the following are not to be counted— 

(a) in the case of section 4(3)— 

(i) the Lord President, and 

(ii) during any period when section 5 applies, the Lord Justice Clerk, 35

(b) in the case of section 5(3)— 

(i) the Lord Justice Clerk, and 

(ii) during any period when section 4 applies, the Lord President, and 
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(c) in either case— 

(i) any judge of the Inner House who is suspended from office, and 

(ii) any office of judge of the Inner House which is vacant. 

(4) The requirements in sections 4(4) and 5(4) do not apply for the purpose of declarations 
under sections 4(3)(a) and 5(3)(a) respectively if— 5

(a) the judges making the declarations are satisfied that both the Lord President and 
the Lord Justice Clerk are incapacitated, and 

(b) the declarations state that this subsection applies. 

(5) Nothing in this Chapter affects any remuneration payable to, or in respect of, the Lord 
President, the Lord Justice Clerk or any other judge of the Inner House. 10

8 Interpretation of Chapter 2
(1) In this Chapter— 

“incapacitated”, in relation to the Lord President or the Lord Justice Clerk, means 
unable by reason of ill health to carry out the functions of the office concerned, 
and15

“suspended” means suspended from office under section 34. 

(2) A reference in this Chapter to the senior judge, the second senior judge or the next 
senior judge of the Inner House is to be construed by reference to seniority of 
appointment to a Division of the Inner House. 

(3) A reference in this Chapter to— 20

(a) any function of the Lord President includes any function of the Lord Justice 
General,

(b) anything that falls to be done in relation to the Lord President includes anything 
that falls to be done in relation to the Lord Justice General, 

(c) the functions of the office of Lord President includes the functions of the office of 25
Lord Justice General. 

(4) Where any other enactment makes provision for the carrying out of any function of the 
Lord President by the Lord Justice Clerk, this Act does not affect the operation of that 
enactment except in relation to any period during which section 4 applies. 

CHAPTER 330

JUDICIAL APPOINTMENTS

Judicial Appointments Board for Scotland 

9 The Judicial Appointments Board for Scotland 
(1) There is established a body to be known as the Judicial Appointments Board for 

Scotland (referred to in this Chapter as “the Board”). 35

(2) The functions of the Board are— 

(a) to recommend to members of the Scottish Executive individuals for appointment 
to judicial offices within the Board’s remit, and 
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(b) to provide advice to members of the Scottish Executive in connection with such 
appointments. 

(3) In carrying out its functions, the Board is not to be subject to the direction or control of 
any member of the Scottish Executive or any other person. 

(4) Schedule 1 makes further provision about the Board. 5

10 Judicial offices within the Board’s remit 
(1) The judicial offices within the Board’s remit are— 

(a) the office of judge of the Court of Session, 

(b) the office of Chairman of the Scottish Land Court, 

(c) the office of temporary judge (except in any case where the individual to be 10
appointed to the office holds or has held one of the offices mentioned in 
subsection (1A)), 

(d) the office of sheriff principal, 

(e) the office of sheriff, 

(f) the office of part-time sheriff, and 15

(g) such other judicial offices (whether full-time, part-time or temporary) as the 
Scottish Ministers may by order specify. 

(1A) The offices referred to in subsection (1)(c) are— 

(a) the office of judge of the European Court, 

(b) the office of judge of the European Court of Human Rights, 20

(c) the office of Chairman of the Scottish Land Court, 

(d) the office of sheriff principal, and 

(e) the office of sheriff. 

(2) The Scottish Ministers may specify a judicial office under subsection (1)(g) only if the 
First Minister has, or the Scottish Ministers have, the function of making appointments 25
to the office, or of nominating or recommending individuals for appointment to the 
office.

(3) In subsection (1)(g), “judicial office ”means— 

(a) the office of judge of any court, 

(b) the office of member of any tribunal, or 30

(c) any other office, or appointment, consisting of functions of a judicial nature. 

11 Recommendations of the Board 
(1) The relevant Minister may— 

(a) appoint an individual to a judicial office within the Board’s remit, or  

(b) nominate or recommend an individual for appointment to such an office,  35

only if the Board has recommended the individual for appointment to the office. 
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(2) Subsection (3) applies where— 

(a) the Board has recommended an individual for appointment, and 

(b) the relevant Minister has decided not to accept the recommendation. 

(3) The relevant Minister must give the Board notice of the decision. 

(4) The notice must include the reasons for the decision. 5

(5) On receipt of the notice, the Board must— 

(a) reconsider its recommendation, and 

(b) make a further recommendation (whether of the same or a different individual). 

(6) In this section references to the relevant Minister are— 

(a) where the First Minister has the function of making appointments to the judicial 10
office concerned, or nominating or recommending individuals for appointment to 
the office, references to the First Minister, 

(b) where the Scottish Ministers have that function, references to the Scottish 
Ministers.

12 Selection criteria 15

(1) This section applies where the Board is selecting an individual to be recommended by it 
for appointment. 

(2) Selection must be solely on merit. 

(3) The Board may select an individual only if it is satisfied that the individual is of good 
character.20

13 Assessment of legal knowledge, skills and competence 
(1) Only the judicial and legal members of the Board may take part in any assessment by 

the Board of an individual’s— 

(a) knowledge of the law, or 

(b) skills and competence in the interpretation and application of the law. 25

(2) Subsection (1) does not prevent a member of the Board from taking part in a decision of 
the Board as to whether to recommend an individual for appointment to a judicial office. 

14 Encouragement of diversity 
(1) In carrying out its functions, the Board must have regard to the need to encourage 

diversity in the range of individuals available for selection to be recommended for 30
appointment to a judicial office. 

(2) Subsection (1) is subject to section 12. 

15 Guidance
(1) The Scottish Ministers may issue guidance to the Board as to the procedures to be 

followed by it in the carrying out of its functions. 35
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(2) The Lord President may issue guidance to the Board as to the procedures to be followed 
by it in the carrying out of its functions. 

(3) Guidance issued under subsection (1) or (2) may, in particular, relate to the manner in 
which the Board is to publicise vacancies and identify candidates for any appointment. 

(4) In carrying out its functions, the Board must have regard to any guidance issued under 5
this section. 

(8) The Scottish Ministers must publish any guidance issued under subsection (1). 

(9) The Lord President must publish any guidance issued under subsection (2). 

15A Guidance: procedure 
(1) Before issuing any guidance under section 15(1) or (2), the Scottish Ministers or, as the 10

case may be, the Lord President must lay a draft of the proposed guidance before the 
Scottish Parliament. 

(2) The Scottish Ministers or, as the case may be, the Lord President must not issue the 
guidance before the expiry of the period of 21 days beginning with the day on which the 
draft of it is laid before the Parliament under subsection (1). 15

(3) If, during that period, the Parliament by resolution makes any recommendations in 
relation to the draft guidance, the Scottish Ministers or, as the case may be, the Lord 
President must have regard to those recommendations. 

(4) The Scottish Ministers must, before laying a draft of proposed guidance before the 
Parliament under subsection (1), consult the Lord President and the Board on the draft. 20

(5) The Lord President must, before laying a draft of proposed guidance before the 
Parliament under subsection (1), consult the Scottish Ministers and the Board on the 
draft.

(6) In calculating a period of 21 days for the purposes of subsection (2), no account is to be 
taken of any time during which the Parliament is— 25

(a) dissolved, or 

(b) in recess for more than 4 days. 

16 Confidentiality of information 
(1) A person (whether or not a member of the Board or its staff) who has provided or 

obtained confidential information in connection with the carrying out of the Board’s 30
functions must not disclose the information unless the disclosure is authorised. 

(2) Information is confidential for the purposes of subsection (1) if it relates to an identified 
or identifiable individual. 

(3) Disclosure of information is authorised for the purposes of subsection (1) only so far as 
it is— 35

(a) made with the consent of the individual to whom the information relates, 

(b) necessary for the purposes of the carrying out by the Board of its functions, 
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(c) necessary for the purposes of the carrying out by a member of the Scottish 
Executive of a function of appointing an individual to a judicial office within the 
Board’s remit, or nominating or recommending an individual for appointment to 
such an office, or 

(d) required for the purposes of any legal proceedings, whether criminal or civil, 5
(including for the purposes of the investigation of any offence or suspected 
offence).

(4) For the purposes of this section, an opinion or other information given by one identified 
or identifiable individual about another is to be treated as information that relates to both 
individuals.10

(5) This section does not prevent the disclosure of information which is already, or has 
previously been, in the public domain. 

(6) Any disclosure of information in contravention of this section which causes loss or 
damage to the individual to whom the information relates is actionable at the instance of 
that individual. 15

17 Annual report 
(1) As soon as practicable after the end of each year, the Board must— 

(a) prepare and publish a report on the carrying out of its functions during that year, 
and

(b) send a copy of the report to the Scottish Ministers. 20

(2) The Scottish Ministers must lay before the Scottish Parliament a copy of each report 
sent to them by the Board under subsection (1)(b). 

 Lord President and Lord Justice Clerk 

18 Appointment 
(1) This section applies where a vacancy arises, or is expected to arise, in the office of Lord 25

President or the office of Lord Justice Clerk. 

(2) The First Minister must establish a panel in accordance with schedule 2. 

(3) The function of the panel is to recommend to the First Minister individuals who are 
suitable for appointment to fill the vacancy. 

(4) For the purposes of section 95(2) of the Scotland Act 1998 (c.46), the First Minister 30
must not nominate any individual for appointment to fill the vacancy until the panel has 
made its recommendation under subsection (3). 

(5) In deciding whom to nominate for the purposes of that section, the First Minister must 
have regard to the panel’s recommendation. 

19 Selection criteria35

(1) This section applies where a panel established under section 18(2) is selecting an 
individual to be recommended by it as suitable for appointment. 

(2) Selection must be solely on merit. 
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(3) The panel may select an individual only if it is satisfied that the individual is of good 
character.

Other Court of Session judges 

20 Eligibility of solicitors for appointment as judges 
In paragraph 1(b) (appointment of solicitors as judges of the Court of Session) of 5
Schedule 4 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)— 

(a) for “both” substitute “either”, and 

(b) for “and” substitute “or”. 

21 Temporary judges: tenure 
(1) Paragraph 5 (temporary judges) of Schedule 4 to the Law Reform (Miscellaneous 10

Provisions) (Scotland) Act 1990 (c.40) is amended as follows. 

(2) In sub-paragraph (1), the words from “for” in the second place it appears to the end are 
repealed.

(3) For sub-paragraph (2) substitute— 

“(2) A person’s appointment as a temporary judge lasts for 5 years, subject to the 15
following provisions of this paragraph and paragraph 9 below.  

(3) A person’s appointment as a temporary judge comes to an end on the date on 
which the person reaches the age of 70. 

(4) Sub-paragraph (3) above is subject to section 26(4) to (6) of the Judicial 
Pensions and Retirement Act 1993 (c.8) (power to authorise continuance in 20
office up to the age of 75). 

(5) A person’s appointment as a temporary judge comes to an end if the person is 
removed from office under section 37 of the Judiciary and Courts (Scotland) 
Act 2008 (asp 00) (temporary judges: removal from office). 

(6) A person appointed as a temporary judge may resign at any time by giving 25
notice to that effect to the Scottish Ministers. 

(7) Where a person’s appointment as a temporary judge comes to an end by virtue 
of sub-paragraph (2) above, the person is to be reappointed under the said 
section 35(3), unless— 

(a)  the person has declined reappointment, 30

(b) the person has reached the age of 70,  

(c) the person has sat as a temporary judge on fewer than 50 days during the 
period of appointment, or 

(d) the Lord President has recommended to the Scottish Ministers that the 
person should not be reappointed. 35

(8) A person whose appointment as a temporary judge comes to an end by 
resignation under sub-paragraph (6) above may be reappointed under the said 
section 35(3). 
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(9) The provisions of this paragraph, and paragraphs 6 to 11 below, apply to a 
reappointment as they apply to an appointment.”. 

22 Re-employment of retired judges
In section 22(1) (re-employment of retired judges) of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 (c.73)—  5

(a) the words “, with the consent of the Scottish Ministers,” are repealed, and 

(b) in paragraph (a), after “Session” insert “(and did not cease to hold that office by 
virtue of section 95(6) of the Scotland Act 1998 (c.46))”. 

Sheriffs principal, sheriffs and part-time sheriffs 

23 Appointment of temporary sheriffs principal 10

(1) Section 11 (appointment of temporary sheriffs principal) of the 1971 Act is amended as 
follows.

(2) In subsection (1), for the words from “Secretary of State” to “sheriffdom,” in the second 
place that word appears substitute “Scottish Ministers must, if the Lord President of the 
Court of Session so requests,”. 15

(3) After that subsection insert— 

“(1ZA) The Lord President may request the appointment of a person to act as a sheriff 
principal under subsection (1) only if it appears to him expedient that such an 
appointment be made in order to avoid delay in the administration of justice in 
the sheriffdom concerned.”. 20

(4) In subsection (1A), for “Secretary of State may” substitute “Scottish Ministers must, if 
the Lord President so requests,”. 

(5) In subsection (4), for “Secretary of State” substitute “Scottish Ministers, at the request 
of the Lord President”. 

(6) After that subsection insert— 25

“(4ZA) The Scottish Ministers must comply with any request made by the Lord 
President under subsection (4) above.”. 

(7) In subsection (5)— 

(a) for “Secretary of State” substitute “Scottish Ministers”, and 

(b) for “directs” substitute “direct”. 30

24 Re-employment of retired sheriffs principal and sheriffs
After section 14 of the 1971 Act insert— 

“14A Re-employment of retired sheriffs principal and sheriffs 

(1) A sheriff principal may, if it appears to him to be expedient as a temporary 
measure in order to facilitate the disposal of business in the sheriff courts of the 35
sheriffdom, appoint a qualifying former sheriff principal or sheriff to act as a 
sheriff of that sheriffdom during such period or on such occasions as the sheriff 
principal thinks fit. 
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(2) A qualifying former sheriff principal is someone who— 

(a) ceased to hold that office other than by virtue of an order under section 
12E of this Act, and 

(b) has not reached the age of 75 years. 

(3) A qualifying former sheriff is someone who— 5

(a) ceased to hold that office other than by virtue of an order under section 
12E of this Act or by being appointed as a sheriff principal, and 

(b) has not reached the age of 75 years. 

(4) A person appointed under subsection (1) above is not to be treated as a sheriff 
for the purposes of any statutory provision or rule of law relating to— 10

(a) the appointment, retirement, removal or disqualification of sheriffs, 

(b) the tenure of office and oaths to be taken by sheriffs, or 

(c) the remuneration, allowances or pensions of sheriffs. 

(5) But, otherwise, such a person is to be treated for all purposes as a sheriff of the 
sheriffdom for which the person is appointed (and so may perform any of the 15
functions of a sheriff of that sheriffdom). 

(6) The Scottish Court Service may pay to, or in respect of, a person appointed 
under subsection (1) above such remuneration or allowances as the Scottish 
Ministers may determine. 

(7) Despite subsection (1), the period during which or an occasion on which a 20
person appointed under that subsection may act under that appointment does 
not extend beyond, or (as the case may be) is not to be after, the date on which 
the person reaches the age of 75 years. 

(8) Despite the expiry (whether by virtue of subsection (7) above or otherwise) of 
any period for which a person is appointed under subsection (1) above— 25

(a) the person may attend at a sheriff court for the purpose of continuing to 
deal with, giving judgment in, or dealing with any matter relating to, any 
case begun before the person while acting under that appointment, and 

(b) for that purpose, and for the purpose of any proceedings arising out of 
any such case or matter, the person is to be treated as acting or, as the 30
case may be, having acted under that appointment. 

(9) In this section— 

“sheriff principal”, where it first occurs in subsection (1), includes 
temporary sheriff principal, and 

“sheriff” does not include part-time sheriff or honorary sheriff.”. 35

25 Appointment of part-time sheriffs 
In subsection (3) of section 11A (appointment of part-time sheriffs: requirements) of the 
1971 Act— 

(a) after “unless” insert— 

“(a) the person is”, and 40
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(b) at the end of the subsection add “and 

(b) the Scottish Ministers have consulted the Lord President of the Court of 
Session about the proposed appointment.”. 

25A Sheriffs and part-time sheriffs: official oaths
In the Promissory Oaths Act 1868 (c.72), in the second part of the Schedule (persons to 5
take oath of allegiance and judicial oath), after “sheriffdoms,” insert “sheriffs, part-time 
sheriffs”.

CHAPTER 4

JUDICIAL CONDUCT

Judicial conduct 10

26 Rules about investigations etc. 
(1) The Lord President may by rules make provision for or in connection with— 

(a) the investigation and determination of any matter concerning the conduct of 
judicial office holders, 

(b) reviews of any such determinations. 15

(2) Rules under subsection (1) may in particular contain provision about— 

(a) circumstances in which an investigation must or may be undertaken, 

(b) the making of complaints, 

(c) steps to be taken by a complainant before a complaint is to be investigated, 

(d) the conduct of an investigation (including in particular steps to be taken by the 20
office holder under investigation or by a complainant or other person), 

(e) time limits for taking any step and procedures for extending time limits, 

(f) persons by whom an investigation or part of an investigation is to be conducted, 

(g) matters to be determined by the person conducting an investigation (or part of an 
investigation), the Lord President or any other person, 25

(h) the making of recommendations by persons conducting investigations (or parts of 
investigations),

(i) the obtaining of information relating to complaints, 

(j) the keeping of records of investigations, 

(k) confidentiality of communications or proceedings, 30

(l) the publication of information or its provision to any person. 

(3) Rules under subsection (1)— 

(a) may make different provision for different cases, 

(b) are to be published in such manner as the Lord President may determine. 
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27 Powers of Lord President 
(1) Where subsection (2) applies in relation to a judicial office holder, the Lord President 

may, for disciplinary purposes, give the judicial office holder— 

(a) formal advice, 

(b) a formal warning, or 5

(c) a reprimand. 

(2) This subsection applies where— 

(a) an investigation has been carried out in accordance with rules under section 26(1), 
and

(b) the person carrying out the investigation has recommended that the Lord President 10
exercise a power mentioned in subsection (1).  

(3) This section does not restrict what the Lord President may do— 

(a) informally, 

(b) for other purposes, or  

(c) where any advice or warning is not given to a particular judicial office holder. 15

Judicial Complaints Reviewer 

28 Judicial Complaints Reviewer 
(1) The Scottish Ministers may, with the consent of the Lord President, appoint a person (to 

be known as the “Judicial Complaints Reviewer”) for the purpose of carrying out the 
functions mentioned in subsection (2). 20

(2) Those functions are— 

(a) on the request of the complainant or the judicial office holder to whom an 
investigation carried out in pursuance of section 2(2)(e)(i) relates, to review the 
handling of the investigation to determine whether the investigation has been 
carried out in accordance with rules under section 26(1), 25

(b) in any case where the Reviewer considers that such an investigation has not been 
carried out in accordance with those rules, to refer the case to the Lord President, 

(c) as directed by the Scottish Ministers, to prepare and publish reports on 
investigations carried out in pursuance of section 2(2)(e)(i), and 

(d) to make written representations to the Lord President about procedures for 30
handling the investigation of matters concerning the conduct of judicial office 
holders.

(3) For the purposes of subsection (2)(a) “the complainant”, in relation to an investigation, 
means the person whose complaint led to the carrying out of the investigation. 

(4) The Lord President must have regard to any written representations made under 35
subsection (2)(d). 

(5) A person is disqualified from appointment, and from holding office, as the Judicial 
Complaints Reviewer if the person is or becomes— 

(a) a member of the House of Commons, 
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(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a Minister of the Crown, 

(e) a member of the Scottish Executive, 

(f) a civil servant, 5

(g) a person who is, or has been, a judicial office holder, or 

(h) a solicitor, advocate or barrister (in any case whether practising or not). 

29 Judicial Complaints Reviewer: tenure etc. 
(1) The Scottish Ministers are to determine with the consent of the Lord President— 

(a) the period for which a person is appointed as the Judicial Complaints Reviewer, 10
and

(b) subject to subsection (2), the other terms and conditions on which a person is so 
appointed.

(2) The Scottish Ministers may pay to the Judicial Complaints Reviewer such fees and 
expenses as they may determine. 15

(3) The Judicial Complaints Reviewer may resign office by giving notice in writing to the 
Scottish Ministers. 

(4) If—

(a) the Scottish Ministers are satisfied that subsection (5) applies, and 

(b) the Lord President consents, 20

the Scottish Ministers may, by notice in writing, remove the Judicial Complaints 
Reviewer from office. 

(5) This subsection applies if— 

(a) the Judicial Complaints Reviewer has failed without reasonable excuse to carry 
out the functions of that office for a continuous period of 6 months, 25

(b) the Reviewer has been convicted of an offence, 

(c) the Reviewer has become insolvent, or 

(d) the Reviewer is otherwise unfit to be the Judicial Complaints Reviewer or unable 
for any reason to carry out the functions of that office. 

(6) For the purposes of subsection (5)(c), the Reviewer becomes insolvent on— 30

(a) the approval of a voluntary arrangement proposed by the Reviewer, 

(b) being adjudged bankrupt, 

(c) the Reviewer’s estate’s being sequestrated, or 

(d) the Reviewer’s granting a trust deed for creditors. 

(7) A person who is or has been the Judicial Complaints Reviewer may be reappointed for 35
further periods. 
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(8) A person holding office by virtue of subsection (7) may not hold office for periods 
(whether or not consecutive) totalling more than 5 years. 

30 Guidance
(1) The Judicial Complaints Reviewer must comply with any guidance that the Scottish 

Ministers issue about the carrying out of the Reviewer’s functions. 5

(2) Before issuing any such guidance, the Scottish Ministers must consult the Lord 
President.

(3) The Scottish Ministers must publish any guidance issued under subsection (1). 

31 Lord President’s powers on referral 
(1) Subsection (2) applies where a case is referred to the Lord President by virtue of section 10

28(2)(b).

(2) The Lord President may— 

(a) vary or revoke the determination made in the case (or part of the determination), 

(b) cause a fresh investigation to be carried out, 

(c) confirm the determination in the case, or 15

(d) deal with the referral in such other way as the Lord President considers 
appropriate.

Suspension 

32 Suspension 
(1) If the Lord President considers that it is necessary for the purpose of maintaining public 20

confidence in the judiciary, the Lord President may suspend a judicial office holder— 

(a) from acting as a judge as mentioned in paragraph (b) or (c) of the definition of 
“judicial office holder” in subsection (1) of section 39, or 

(b) from any of the judicial offices mentioned in subsection (2) of that section. 

(2) Such a suspension lasts for such period as the Lord President may specify when 25
suspending the judicial office holder. 

(3) Nothing in subsection (1) affects any remuneration payable to, or in respect of, the 
judicial office holder. 

(4) The Lord President’s functions under this section may be carried out— 

(a) where the Lord President is unavailable, by the Lord Justice Clerk, 30

(b) where both the Lord President and the Lord Justice Clerk are unavailable, by the 
senior judge of the Inner House. 

(5) In subsection (4)(b) the reference to the senior judge of the Inner House is to be 
construed by reference to seniority of appointment to a Division of the Inner House. 
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CHAPTER 5

REMOVAL FROM OFFICE

Judges

33 Tribunal to consider fitness for judicial office 
(1) The First Minister— 5

(a) must, when requested to do so by the Lord President, and 

(b) may, in such other circumstances as the First Minister thinks fit, 

constitute a tribunal to investigate and report on whether a person holding a judicial 
office to which this section applies is unfit to hold the office by reason of inability, 
neglect of duty or misbehaviour. 10

(2) The judicial offices to which this section applies are— 

(a) the office of Lord President, 

(b) the office of Lord Justice Clerk, 

(c) the office of judge of the Court of Session, 

(d) the office of Chairman of the Scottish Land Court, and 15

(e) the office of temporary judge. 

(3) Before constituting a tribunal under subsection (1)(b) the First Minister must consult— 

(a) where the tribunal is to be constituted for the purpose of considering the Lord 
President’s fitness for office, the Lord Justice Clerk, 

(b) where the tribunal is to be constituted for any other purpose, the Lord President. 20

(4) A tribunal constituted under this section is to consist of— 

(a) two individuals who hold, or have held, high judicial office (“judicial members”), 

(b) one individual who is, and has been for at least 10 years, an advocate or solicitor, 
and

(c) one individual who does not hold (and has never held) high judicial office and is 25
not (and never has been) an advocate or solicitor. 

(5) “High judicial office” has the meaning given by section 60 of the Constitutional Reform 
Act 2005 (c.4). 

(6) At least one of the judicial members must be a member of the Judicial Committee of the 
Privy Council. 30

(7) At least one of the judicial members must hold, or have held, office as a judge of the 
Court of Session. 

(8) The selection of persons to be members of a tribunal under this section is to be made by 
the First Minister with the agreement of— 

(a) where the tribunal is to be constituted for the purpose of considering the Lord 35
President’s fitness for office, the Lord Justice Clerk, 

(b) where the tribunal is to be constituted for any other purpose, the Lord President. 
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(9) If only one of the judicial members is a member of the Judicial Committee of the Privy 
Council, that person is to chair the tribunal. 

(10) If both of the judicial members are members of the Judicial Committee of the Privy 
Council, the First Minister must appoint one of them to chair the tribunal. 

(11) The member who chairs the tribunal has a casting vote. 5

34 Suspension during investigation 
(1) Where the Lord President has requested that the First Minister constitute a tribunal 

under section 33, the Lord President may, at any time before the tribunal reports to the 
First Minister, suspend the person who is to be, or is, the subject of the investigation, 
from office. 10

(2) Such a suspension lasts until the Lord President orders otherwise. 

(3) A tribunal constituted under section 33 may, at any time before the tribunal reports to 
the First Minister, recommend to the First Minister that the person who is the subject of 
the tribunal’s investigation be suspended from office. 

(4) Such a recommendation must be in writing. 15

(5) The First Minister on receiving such a recommendation may suspend the person from 
office.

(6) Such a suspension lasts until the First Minister orders otherwise. 

(7) Suspension under this section from the office of Lord President, Lord Justice Clerk, 
judge of the Court of Session or Chairman of the Scottish Land Court does not affect 20
any remuneration payable to, or in respect of, the office in respect of the period of 
suspension. 

35 Further provision about tribunals
(1) A tribunal constituted under section 33 may require any person— 

(a) to attend its proceedings for the purpose of giving evidence, 25

(b) to produce documents in the person’s custody or under the person’s control. 

(2) A person on whom such a requirement is imposed is not obliged to answer any question 
or produce any document which the person would be entitled to refuse to answer or 
produce in a court in Scotland. 

(2A) Subsection (2B) applies where a person on whom a requirement has been imposed under 30
subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the requirement, 

(b) refuses or fails, without reasonable excuse, while attending the tribunal 
proceedings to give evidence, to answer any question, or 

(c) deliberately alters, conceals or destroys any document which the person is 35
required to produce. 

(2B) The Court of Session may, on an application made to it by the tribunal— 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 
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(3) The Court of Session may by act of sederunt make provision as to the procedure to be 
followed by and before tribunals constituted under section 33. 

(4) The Scottish Ministers may pay such remuneration to, and expenses of, members of 
tribunals constituted under section 33 as they think fit. 

(5) The Scottish Ministers must pay such expenses as they consider are reasonably required 5
to be incurred to enable a tribunal constituted under section 33 to carry out its functions. 

36 Report of tribunal 
(1) The report of a tribunal constituted under section 33 must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and 10

(c) be submitted to the First Minister. 

(2) The First Minister must lay the report before the Scottish Parliament. 

37 Temporary judges: removal from office
(1) Where subsection (2) applies, a person may be removed from office as a temporary 

judge by the First Minister. 15

(2) This subsection applies if— 

(a) a tribunal constituted under section 33 has reported to the First Minister that the 
person is unfit to hold that office by reason of inability, neglect of duty or 
misbehaviour, and 

(b) the First Minister has laid the report before the Scottish Parliament. 20

Sheriffs

38 Consideration of fitness for, and removal from, shrieval office
For section 12 of the 1971 Act substitute— 

“Consideration of fitness for, and removal from, shrieval office 

12A Tribunal to consider fitness for shrieval office25

(1) The First Minister— 

(a) must, when requested to do so by the Lord President of the Court of 
Session, and 

(b) may, in such other circumstances as the First Minister thinks fit, 

 constitute a tribunal to investigate and report on whether a person holding a 30
shrieval office to which this section applies is unfit to hold the office by reason 
of inability, neglect of duty or misbehaviour. 

(2) The shrieval offices to which this section applies are— 

(a) the office of sheriff principal, 

(b) the office of sheriff, and 35

(c) the office of part-time sheriff. 
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(3) The First Minister may constitute a tribunal under subsection (1)(b) above only 
if the Lord President has been consulted. 

(4) A tribunal constituted under this section is to consist of— 

(a) one individual who is a qualifying member of the Judicial Committee of 
the Privy Council, 5

(b) one individual who holds the relevant shrieval office, 

(c) one individual who is, and has been for at least 10 years, an advocate or 
a solicitor, and 

(d) one individual who is not (and never has been) a qualifying member of 
the Judicial Committee of the Privy Council, who does not hold (and 10
never has held) a shrieval office to which this section applies and who is 
not (and never has been) an advocate or solicitor. 

(5) A qualifying member of the Judicial Committee of the Privy Council is 
someone who is a member of that Committee by virtue of section 1(2)(a) of the 
Judicial Committee Act 1833 (c.41) (that is, someone who is a member of the 15
Privy Council who holds, or has held, high judicial office). 

(6) The relevant shrieval office is— 

(a) where the investigation is to be of a person’s fitness to hold the office of 
sheriff principal, that office, 

(b) where the investigation is to be of a person’s fitness to hold the office of 20
sheriff or part-time sheriff, the office of sheriff. 

(7) The selection of persons to be members of a tribunal under this section is to be 
made by the First Minister, with the agreement of the Lord President of the 
Court of Session. 

(8) The person mentioned in subsection (4)(a) is to chair the tribunal and has a 25
casting vote. 

12B Suspension during investigation 
(1) Where the Lord President of the Court of Session has requested that the First 

Minister constitute a tribunal under section 12A, the Lord President may, at 
any time before the tribunal reports to the First Minister, suspend the person 30
who is to be, or is, the subject of the investigation, from office. 

(2) Such a suspension lasts until the Lord President orders otherwise. 

(3) A tribunal constituted under section 12A may, at any time before the tribunal 
reports to the First Minister, recommend to the First Minister that the person 
who is the subject of the tribunal’s investigation be suspended from office. 35

(4) Such a recommendation must be in writing. 

(5) The First Minister, on receiving such a recommendation, may suspend the 
person from office. 

(6) Such a suspension lasts until the First Minister orders otherwise. 
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(7) Suspension under this section from the office of sheriff principal or sheriff 
does not affect remuneration payable to, or in respect of, the office in respect 
of the period of suspension. 

12C Further provision about tribunals 
(1) A tribunal constituted under section 12A may require any person— 5

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s 
control.

(2) A person on whom such a requirement is imposed is not obliged to answer any 
question or produce any document which the person would be entitled to refuse 10
to answer or produce in a court in Scotland. 

(2A) Subsection (2B) applies where a person on whom a requirement has been 
imposed under subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the 
requirement, 15

(b) refuses or fails, without reasonable excuse, while attending the tribunal 
proceedings to give evidence, to answer any question, or 

(c) deliberately alters, conceals or destroys any document which the person 
is required to produce. 

(2B) The Court of Session may, on an application made to it by the tribunal— 20

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 

(3) The Court of Session may by act of sederunt make provision as to the 
procedure to be followed by and before tribunals constituted under section 
12A.25

(4) The Scottish Ministers may pay such remuneration to, and expenses of, 
members of tribunals constituted under section 12A as they think fit. 

(5) The Scottish Ministers must pay such expenses as they consider are reasonably 
required to be incurred to enable a tribunal constituted under section 12A to 
carry out its functions. 30

12D Report of tribunal 
(1) The report of a tribunal constituted under section 12A must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and 

(c) be submitted to the First Minister. 35

(2) The First Minister must lay the report before the Scottish Parliament. 
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12E Removal from office 
(1) Where subsection (2) applies, the First Minister may remove a person from the 

office of sheriff principal, sheriff or part-time sheriff. 

(2) This subsection applies if— 

(a) a tribunal constituted under section 12A has reported to the First 5
Minister that the person is unfit to hold that office by reason of inability, 
neglect of duty or misbehaviour, and 

(b) the First Minister has laid the report before the Scottish Parliament. 

(2A) The First Minister may remove a sheriff principal or sheriff under subsection 
(1) only by order made by statutory instrument. 10

(3) Such a statutory instrument— 

(a) is to be subject to annulment in pursuance of a resolution of the Scottish 
Parliament, 

(b) is not to be made so as to come into effect before the expiry, in relation 
to the instrument, of the period of 40 days mentioned in article 11 of the 15
Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (S.I. 1999/1096). 

12F Interpretation of sections 12A to 12E 
(1) In sections 12A to 12E “office of part-time sheriff” means an appointment (or 

reappointment) as a part-time sheriff; and references to removal or suspension 20
from that office are to be construed accordingly. 

(2) In those sections— 

(a) a reference to the office of sheriff principal does not include a reference 
to an appointment as a temporary sheriff principal, 

(b) a reference to the office of sheriff does not include a reference to the 25
office of honorary sheriff.”. 

Justices of the peace

38A Provision relating to tribunal considering fitness for office of justices of the peace 
(1) Section 71 (removal of justices of the peace) of the Criminal Proceedings etc. (Reform) 

(Scotland) Act 2007 (asp 6) is amended as follows.30

(2) In subsection (7), for “Scottish Ministers may by order”, substitute “Court of Session 
may by act of sederunt”. 

(3) In subsection (8), for “order” substitute “act of sederunt”. 

CHAPTER 5A 
TRAINING AND APPRAISAL OF JUSTICES OF THE PEACE35

38B Training and appraisal of justices of the peace 
(1) Section 69 (training and appraisal of justices of the peace) of the Criminal Proceedings 

etc. (Reform) (Scotland) Act 2007 (asp 6) is amended is follows. 
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(2) In subsection (1), for “Scottish Ministers” substitute “Lord President of the Court of 
Session”.

(3) Subsections (2) and (4) are repealed. 

CHAPTER 6

MEANING OF “JUDICIAL OFFICE HOLDER”5

39 Meaning of “judicial office holder” 
(1) In this Part “judicial office holder” means— 

(a) the holder of any of the judicial offices mentioned in subsection (2), 

(b) a person acting as a judge by virtue of section 22(1) or (4) (re-employment of 
retired Court of Session judges) of the Law Reform (Miscellaneous Provisions) 10
(Scotland) Act 1985 (c.73), or 

(c) a person acting as a sheriff by virtue of section 14A(1) or (8) (re-employment of 
retired sheriffs principal and sheriffs) of the 1971 Act. 

(2) Those judicial offices are— 

(a) the office of judge of the Court of Session, 15

(b) the office of Chairman of the Scottish Land Court, 

(c) the office of temporary judge, 

(d) the office of sheriff principal, 

(e) the office of temporary sheriff principal, 

(f) the office of sheriff, 20

(g) the office of part-time sheriff, 

(h) the office of stipendiary magistrate, 

(i) the office of justice of the peace. 

PART 3

THE COURTS25

The Court of Session 

40 Maximum number of judges 
(1) Section 1 (number of judges of the Court) of the Court of Session Act 1988 (c.36) is 

amended as follows. 

(2) In subsection (1), after “(3)” insert “, (3A)”. 30

(3) In subsection (3), for the words from “Parliament” in the first place it appears to the end 
substitute “and approved by resolution of the Scottish Parliament.”. 

(4) After subsection (3) insert— 

“(3A) The Lord President must be consulted before any draft of an Order under this 
section is laid before the Parliament.”. 35
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41 Number of judges of the First and Second Divisions of the Inner House 
 In section 2(2A) (composition of the Court) of the Court of Session Act 1988 (c.36), 
 after “may” insert “, after consulting the Lord President,”. 

42 Divisions of the Inner House 
(1) The Court of Session Act 1988 (c.36) is amended as follows. 5

(2) In section 2 (composition of the Court)— 

(a) for subsection (3) substitute— 

“(3) The Lord President may from time to time constitute, from among the judges 
of the Court, an extra Division of the Inner House for the purpose of hearing 
and disposing of causes pending before the Inner House; and any reference in 10
this Act or in any other enactment to a Division of the Inner House shall be 
construed as including a reference to such an extra Division.”, and 

(b) in subsection (4), at beginning, insert “Subject to section 5(ba) below,”. 

(3) In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt), 
after paragraph (b) insert— 15

“(ba) to make provision as to the quorum for a Division of the Inner House 
considering solely procedural matters, and, in the case of an extra 
Division, to make provision as to which judge is to preside and to sign 
any judgment or interlocutor pronounced by the extra Division;”. 

Sheriff courts 20

44 Sheriff principal’s responsibility 
(1) The 1971 Act is amended as follows. 

(2) For section 15 substitute— 

“15 Efficient disposal of business in sheriff courts 
(1) The sheriff principal of each sheriffdom is responsible for securing the efficient 25

disposal of business in the sheriff courts of that sheriffdom. 

(2) If, in carrying out that responsibility, the sheriff principal gives a direction of 
an administrative character to a person mentioned in subsection (3), the person 
must comply with the direction. 

(3) Those persons are— 30

(a) a sheriff authorised by virtue of any enactment to act in that sheriffdom, 

(b) a member of staff of the Scottish Court Service. 

(4) Subsections (1) and (2) are subject to section 2(2)(a) and (3) of the Judiciary 
and Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 35
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 

(3) In section 16 (powers exercisable by sheriff principal in pursuance of responsibility 
imposed by section 15)— 

(a) in subsection (1)— 40
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(i) for the words from “securing” to “sheriffdom”, in the second place it 
appears, substitute “carrying out the responsibility imposed by section 
15(1) of this Act”, and 

(ii) in paragraph (a), for the words from the beginning of the paragraph to 
“aforesaid” substitute “provide for the division of business in the sheriff 5
courts of that sheriffdom”, and 

(b) after subsection (1) insert— 

“(1A) Subsection (1) is subject to section 2(2)(a) and (3) of the Judiciary and Courts 
(Scotland) Act 2008 (asp 00) (which make the Head of the Scottish Judiciary 
responsible for maintaining arrangements for securing the efficient disposal of 10
business in the Scottish courts and require compliance with directions given in 
pursuance of that responsibility).”. 

(4) In section 17 (sheriff principal’s power to fix sittings and business of sheriff courts), 
after subsection (4) insert— 

“(4A) Subsections (1) to (4) are subject to section 2(2)(a) and (3) of the Judiciary and 15
Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 

(5) In section 20 (Lord Advocate’s instructions to procurators fiscal), the words “speedy 20
and” are repealed. 

45 Repeal of certain responsibilities of Scottish Ministers 
Sections 1 and 9 of the 1971 Act (which respectively impose responsibility on the 
Scottish Ministers in relation to the organisation of sheriff courts and enable them to 
give directions) are repealed. 25

46 Lord President’s default power 
(1) The 1971 Act is amended as follows. 

(2) After section 17 insert— 

“17A Lord President’s power to exercise functions in sections 15 to 17 
(1) Subsection (2) applies where in any case the Lord President considers that the 30

exercise by the sheriff principal of a sheriffdom of a function conferred by any 
of sections 15 to 17 of this Act— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of 
that sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those 35
sheriff courts, or 

(c) is otherwise against the interests of the public. 

(2) The Lord President may in that case— 

(a) rescind the sheriff principal’s exercise of the function, and 

(b) exercise the function. 40
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(3) Subsection (2)(b) applies where in any case the Lord President considers that 
the failure of the sheriff principal of a sheriffdom to exercise a function 
conferred by any of sections 15 to 17 of this Act— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of 
that sheriffdom, 5

(b) is prejudicial to the efficient organisation or administration of those 
sheriff courts, or 

(c) is otherwise against the interests of the public. 

(4) The exercise of a function by the Lord President by virtue of subsection (2)(b) 
is to be treated as if it were the exercise of the function by the sheriff 10
principal.”.

(3) Section 18 (Scottish Ministers’ default power) is repealed. 

47 Alteration of boundaries of sheriffdoms 
(1) Section 2 (power to alter boundaries of sheriffdoms) of the 1971 Act is amended as 

follows.15

(2) In subsection (1), for “Secretary of State” substitute “Lord President of the Court of 
Session”.

(3) In subsection (2)— 

(a) for “Secretary of State” substitute “Lord President”, and 

(b) after paragraph (a) insert— 20

“(aa) provision of the kind that may be made by an order under section 3(2) of 
this Act;”. 

(4) After subsection (2) insert— 

“(2A) An order under subsection (1) above which includes provision such as is 
mentioned in subsection (2)(a) above may be made only with the consent of the 25
Scottish Court Service. 

(2B) An order under subsection (1) above which includes provision such as is 
mentioned in subsection (2)(aa) above may be made only on the 
recommendation of the Scottish Court Service.”. 

(5) In subsection (3)(b), for the words “Secretary of State” in the first place those words 30
appear substitute “Scottish Court Service”. 

(6) In subsection (4), the words from “, but” to the end are repealed. 

(7) After subsection (4) add— 

“(5) A statutory instrument containing an order under subsection (1) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 35

48 Sheriff court districts and places where sheriff courts are to be held 
(1) Section 3 (sheriff court districts and places where sheriff courts are to be held) of the 

1971 Act is amended as follows. 

(2) In subsection (2), for “Secretary of State” substitute “Lord President of the Court of 
Session”.40
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(3) After subsection (2) insert— 

“(2A) The Lord President may make an order under subsection (2) above only on the 
recommendation of the Scottish Court Service.”. 

(4) In subsection (3), for “Secretary of State” substitute “Lord President”. 

(5) In subsection (4), for “Secretary of State” in the first place those words appear substitute 5
“Scottish Court Service”. 

(6) After subsection (5) insert— 

“(5A) A statutory instrument containing an order under subsection (2) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 

49 Repeal of power to appoint sheriff to assist Scottish Ministers 10

Section 8 (power to appoint sheriff to assist Scottish Ministers) of the 1971 Act is 
repealed.

50 Sheriffs principal and sheriffs acting in other sheriffdoms 
(1) Section 10 (ministerial powers to authorise sheriff principal or direct sheriff to act in 

another sheriffdom) of the 1971 Act is amended as follows. 15

(2) In subsection (1)— 

(a) for “Scottish Ministers” in the first place those words appear substitute “Lord 
President of the Court of Session”, 

(b) the words “to them” are repealed, and 

(c) for “Scottish Ministers otherwise decide” substitute “Lord President otherwise 20
decides”.

(3) In subsection (1A)— 

(a) for “Scottish Ministers” in the first place those words appear substitute “Lord 
President”, and 

(b) for “Scottish Ministers otherwise decide” substitute “Lord President otherwise 25
decides”.

(4) In subsection (2), for “Scottish Ministers”, in each place those words appear, substitute 
“Lord President”. 

51 Residence and leave of absence of sheriffs principal 
(1) Section 13 (ministerial functions in relation to residence and leave of absence of sheriffs 30

principal) of the 1971 Act is amended as follows. 

(2) In subsection (1)— 

(a) for “Secretary of State” in the first place those words appear substitute “Lord 
President of the Court of Session”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 35
President”.

(3) In subsection (2)— 
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(a) for “Secretary of State” in each place those words appear substitute “Lord 
President”,

(b) after “absence” insert “for the purpose of holidays”, and 

(c) the words from “(other” to “ill-health)” are repealed. 

(4) After subsection (2) add— 5

“(3) The Lord President may approve such leave of absence for any other purpose 
for any sheriff principal (being a sheriff principal who is restricted by the terms 
of his appointment from engaging in private practice or to whom section 6(1) 
of this Act applies) as appears to the Lord President to be proper.”. 

52 Number, residence and deployment of sheriffs 10

(1) Section 14 (number, residence and place of duties of sheriffs) of the 1971 Act is 
amended as follows. 

(2) Subsection (1) is repealed. 

(3) In subsection (2)— 

(a) for “Secretary of State” in the first place those words appear substitute “Lord 15
President of the Court of Session”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.

(4) In subsection (3), for “Secretary of State” substitute “Lord President”. 

(5) In subsection (4)— 20

(a) for the words “and after consultation with the Lord President of the Court of 
Session, the Secretary of State” substitute “the Lord President”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.

53 Leave of absence of sheriffs 25

(1) Section 16 (functions of sheriff principal with respect to duties and leave of absence of 
sheriffs) of the 1971 Act is amended as follows. 

(2) In subsection (2)— 

(a) after “absence” insert “for the purpose of holidays”, 

(b) the words from “(other” to “ill-health)” are repealed, and 30

(c) for “Secretary of State” substitute “Lord President of the Court of Session”. 

(3) After subsection (2) insert— 

“(2A) The sheriff principal of any sheriffdom may approve such leave of absence for 
any other purpose for any sheriff appointed for that sheriffdom as appears to 
the sheriff principal to be proper.”. 35

(4) In subsection (3), for “subsection (2)” substitute “subsections (2) and (2A)”. 
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Justice of the peace courts 

54 Establishment, constitution etc. 
(1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) is amended as 

follows.

(2) In section 59 (establishing justice of the peace courts)— 5

(a) in subsection (1), for “Scottish Ministers” substitute “Lord President of the Court 
of Session”, 

(b) in subsection (2), for “Scottish Ministers” substitute “Lord President”, 

(c) in subsection (4), for “Scottish Ministers determine” substitute “Lord President 
determines”, and 10

(d) in each of subsections (5) to (7), for “Scottish Ministers” substitute “Lord 
President”.

(3) In section 63 (constitution and powers etc. of justice of the peace courts)— 

(a) in subsection (2), for “Scottish Ministers” substitute “Lord President of the Court 
of Session”, and 15

(b) in subsection (5)(b), for “Scottish Ministers” substitute “Lord President”. 

55 Sheriff principal’s responsibility 
(1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) is amended as 

follows.

(2) For section 61 substitute— 20

“61 Efficient disposal of business in JP courts 
(1) The sheriff principal of each sheriffdom is responsible for securing the efficient 

disposal of business in JP courts in that sheriffdom. 

(2) If, in carrying out that responsibility, the sheriff principal gives a direction of 
an administrative character to a person mentioned in subsection (3), the person 25
must comply with the direction. 

(3) Those persons are— 

(a) a justice of the peace, or stipendiary magistrate, appointed for the 
sheriffdom, 

(b) a member of staff of the Scottish Court Service. 30

(4) Subsections (1) and (2) are subject to section 2(2)(a) and (3) of the Judiciary 
and Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 35

(3) In section 74(3) (pre-condition for appointment of stipendiary magistrate), for the words 
“administration of” substitute “disposal of business in”. 
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Court holidays

55A Court holidays in sheriff courts and justice of the peace courts 
(1) Section 8 (sittings of sheriff and justice of the peace courts) of the Criminal Procedure 

(Scotland) Act 1995 (c.46) is amended as follows. 

(2) In subsections (2) and (3), for “10” substitute “11”. 5

PART 4

THE SCOTTISH COURT SERVICE

Establishment

56 The Scottish Court Service 
(1) There is established a body corporate to be known as the Scottish Court Service 10

(referred to in this Part as “the SCS”). 

(2) Schedule 3 makes further provision about the SCS. 

Functions

57 Administrative support for the Scottish courts and judiciary 
(1) The SCS has the function of providing, or ensuring the provision of, the property, 15

services, officers and other staff required for the purposes of— 

(a) the Scottish courts, and 

(b) the judiciary of those courts. 

(2) In carrying out that function, the SCS must— 

(a) take account, in particular, of the needs of members of the public and those 20
involved in proceedings in the Scottish courts, and 

(b) so far as practicable and appropriate, co-operate and co-ordinate activity with any 
other person having functions in relation to the administration of justice. 

(3) In this Part, “the Scottish courts” has the meaning given by section 2(5). 

58 Administrative support for other persons 25

(1) The SCS has the function of providing, or ensuring the provision of, the property, 
services and staff required for the purposes of— 

(a) the Lord President in the carrying out of— 

(i) functions conferred on the Lord President as Head of the Scottish Judiciary, 
and30

(ii) other non-judicial functions of the Lord President, 

(b) any judicial office holder in the carrying out of functions delegated to the office 
holder by the Lord President, 

(c) the sheriffs principal in the carrying out of their functions under sections 15 to 17 
of the 1971 Act, 35
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(d) the Public Guardian (established by section 6 of the Adults with Incapacity 
(Scotland) Act 2000 (asp 4)), 

(e) the Court of Session Rules Council (being the Rules Council mentioned in section 
8 of the Court of Session Act 1988 (c.36)), 

(f) the Criminal Courts Rules Council, 5

(g) the Sheriff Court Rules Council, and 

(h) such other persons, or persons of such description, as the Scottish Ministers may 
by order specify. 

(2) Before making an order under subsection (1)(h), the Scottish Ministers must consult the 
Lord President. 10

59 Appointment etc. of office holders 
(1) The Scottish Ministers’ functions in relation to the officers mentioned in subsection (2) 

are transferred to the SCS. 

(2) Those officers are the holders of the following offices— 

(a) Accountant of Court, 15

(b) Principal Clerk of Session, 

(c) other Clerk or officer of the Court of Session, 

(d) Principal Clerk of Justiciary, 

(e) Depute, Assistant or other Clerk in the Justiciary Office of the High Court of 
Justiciary,20

(f) Macer in the Court of Session and Macer in the High Court of Justiciary, 

(g) sheriff clerk, 

(h) sheriff clerk depute, and 

(i) clerk or assistant clerk of a justice of the peace court. 

(3) Those officers are also members of the staff of the SCS and, accordingly, references in 25
this Act to the staff of the SCS include, except where the context requires otherwise, 
reference to those officers. 

(4) Schedule 4 contains amendments of enactments consequential on this section. 

60 Payment of remuneration etc. of certain judicial office holders 
(1) In section 11(8) (remuneration and allowances of temporary sheriffs principal) of the 30

1971 Act, for “Secretary of State” in the first place those words appear substitute 
“Scottish Court Service”. 

(2) In section 11A(8) (remuneration and allowances of part-time sheriffs) of the 1971 Act— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 35

(3) In section 22(5) (remuneration and allowances of re-employed retired judges) of the 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73)— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 
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(b) for “they” substitute “the Scottish Ministers”. 

(4) In paragraph 10 (remuneration of temporary judges of the Court of Session) of Schedule 
4 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 5

Provision of advice etc. to the Scottish Ministers 

61 Provision of advice etc. to the Scottish Ministers 
(1) The SCS may give information or advice, or make proposals, to the Scottish Ministers 

on matters relating to— 

(a) the functions of the SCS, or 10

(b) the administration of justice in Scotland. 

(2) The Scottish Ministers must have regard to such information, advice or proposals. 

(3) This section is without prejudice to paragraph 15(2)(c) of schedule 3.  

Plans and reports 

62 Corporate plans 15

(1) The SCS must, before the beginning of each planning period, prepare and submit to the 
Scottish Ministers for approval a corporate plan describing how the SCS proposes to 
carry out its functions during the period. 

(2) The plan must— 

(a) be prepared in such form, 20

(b) contain such information, and 

(c) be submitted by such time, 

as the Scottish Ministers may direct. 

(3) The Scottish Ministers may approve the plan subject to such modifications as may be 
agreed between them and the SCS. 25

(4) The SCS must, as soon as possible after the approval of a corporate plan— 

(a) lay before the Scottish Parliament a copy of the plan as approved, and 

(b) publish the plan in such manner as it thinks fit. 

(5) During the planning period to which a corporate plan relates, the SCS— 

(a) may, or 30

(b) if the Scottish Ministers so direct, must, 

review the plan and submit a revised corporate plan to the Scottish Ministers for 
approval.

(6) In carrying out its functions in any planning period, the SCS must have regard to the 
corporate plan for the period. 35

(7) Subsections (2) to (6) apply to a revised corporate plan as they apply to a corporate plan. 

(8) In this section, “planning period” means— 
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(a) the period beginning with the day on which section 57 comes into force and 
ending on a date specified by order made by the Scottish Ministers, and 

(b) each subsequent period of 3 years. 

(9) The Scottish Ministers may by order substitute for the period specified in subsection 
(8)(b) such other period as they consider appropriate. 5

63 Annual reports 
(1) As soon as practicable after the end of each financial year, the SCS must— 

(a) prepare and publish a report on the carrying out of its functions during that year, 

(b) send a copy of the report to the Scottish Ministers, and 

(c) lay a copy of the report before the Scottish Parliament. 10

(2) It is for the SCS to determine the form and content of each report and the manner in 
which it is to be published. 

(3) In subsection (1), “financial year” means— 

(a) the period beginning with the establishment of the SCS and ending on 31 March 
next occurring, and 15

(b) each subsequent period of a year ending on 31 March.   

Ministerial powers 

64 Provision of information 
The SCS must provide the Scottish Ministers with such information relating to the 
carrying out of its functions as the Scottish Ministers may require. 20

65 Guidance
The SCS must, in carrying out its functions, have regard to any guidance issued by the 
Scottish Ministers. 

66 Default power 
(1) Subsection (2) applies if the Scottish Ministers consider— 25

(a) that the SCS is— 

(i) failing to carry out its functions to such an extent that there is a significant 
risk to the efficient and effective functioning of the Scottish courts, or 

(ii) is carrying them out in such a way that there is such a risk, and 

(b) that in order to avoid or mitigate that risk it is necessary that the functions be 30
carried out instead by them. 

(2) Where this subsection applies, the Scottish Ministers may by order provide for the 
functions of the SCS to be carried out instead by them. 

(3) So far as necessary for the purpose of the carrying out by the Scottish Ministers of the 
functions of the SCS by virtue of subsection (2)— 35
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(a) references in any enactment to the SCS are to be read as references to the Scottish 
Ministers,

(b) staff of the SCS are to be treated as if they were staff of the Scottish Ministers, 
and

(c) property and liabilities of the SCS are to be treated as property and liabilities of 5
the Scottish Ministers. 

(4) Subsection (3) is subject to any provision made in an order under subsection (2). 

(5) A statutory instrument containing an order under subsection (2) (other than one to which 
subsection (7) applies)— 

(a) is to be laid before the Scottish Parliament after being made, and 10

(b) unless earlier revoked, ceases to have effect at the end of the period of 40 days 
beginning with the day on which it is made if it is not by then approved by 
resolution of the Parliament. 

(6) Subsection (7) applies to a statutory instrument containing an order under subsection (2) 
consisting only of— 15

(a) provision revoking an earlier order under subsection (2), or 

(b) such provision and provision made by virtue of section 67(2). 

(7) A statutory instrument to which this subsection applies is subject to annulment in 
pursuance of a resolution of the Parliament. 

(8) If an order under subsection (2) ceases to have effect by virtue of subsection (5)(b)— 20

(a) that does not affect— 

(i) the validity of anything done by or in relation to the Scottish Ministers by 
virtue of the order, or 

(ii) the power to make a further order under subsection (2), and 

(b) the Scottish Ministers may by order make such consequential provision as they 25
consider necessary or expedient. 

(9) In calculating a period of 40 days for the purpose of subsection (5)(b), no account is to 
be taken of any time during which the Parliament is— 

(a) dissolved, or 

(b) in recess for more than 4 days. 30

PART 5

GENERAL

67 Orders and regulations
(1) Any power of the Scottish Ministers to make orders or regulations under this Act is 

exercisable by statutory instrument. 35

(2) Any such power includes power to make— 

(a) such incidental, supplementary, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient,  

(b) different provision for different purposes. 
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(3) A statutory instrument containing an order or regulations under this Act except— 

(a) an order under section 66(2), 72(1) or paragraph 2(5) of schedule 3, and 

(b) where subsection (4) applies, an order under section 70(1), 

is subject to annulment in pursuance of a resolution of the Scottish Parliament. 

(4) No—5

(a) order under paragraph 2(5) of schedule 3, or  

(b) order under section 70(1) containing provisions which add to, replace or omit any 
part of the text of an Act, 

is to be made unless a draft of the statutory instrument containing the order has been laid 
before, and approved by resolution of, the Parliament. 10

68 Interpretation
In this Act— 

“the 1971 Act” means the Sheriff Courts (Scotland) Act 1971 (c.58),  

“the Inner House” means the Inner House of the Court of Session, 

“the Lord President” means the Lord President of the Court of Session, 15

“office of part-time sheriff” means an appointment under section 11A, or a 
reappointment under section 11B(5) or (7), of the 1971 Act, and references to 
suspension from that office are to be construed accordingly, 

“office of temporary judge” means an appointment under section 35(3) of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40), and references to 20
removal or suspension from that office are to be construed accordingly, 

“office of temporary sheriff principal” means an appointment under section 11(1) 
or (1A) of the 1971 Act, and references to suspension from that office are to be 
construed accordingly. 

69 Consequential amendments and repeals 25

Schedule 5, which contains consequential amendments and repeals of enactments, has 
effect.

70 Ancillary provision 
(1) The Scottish Ministers may by order make such supplementary, incidental or 

consequential provision as they consider appropriate for the purposes of, in consequence 30
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

71 Transitional provision etc. 
(1) The Scottish Ministers may by order make such provision as they consider necessary or 

expedient for transitory, transitional or saving purposes in connection with the coming 35
into force of any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 
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72 Commencement and short title
(1) The provisions of this Act, other than this section and sections 67, 68, 70 and 71, come 

into force in accordance with provision made by order by the Scottish Ministers. 

(2) This Act may be cited as the Judiciary and Courts (Scotland) Act 2008. 
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SCHEDULE 1 
(introduced by section 9(4))

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND

Status of the Board 

1 The Board is not a servant of the Crown and has no status, immunity or privilege of the 5
Crown.

Membership 

2 The Board consists of— 

(a) judicial members appointed by the Lord President, 

(b) legal members appointed by the Scottish Ministers, and 10

(c) lay members appointed by the Scottish Ministers. 

The judicial and legal members 

3 (1) The judicial members comprise— 

(a) one person holding the office of judge of the Court of Session (other than the Lord 
President and the Lord Justice Clerk), 15

(b) one person holding the office of sheriff principal, and 

(c) one person holding the office of sheriff. 

(2) The legal members comprise— 

(a) one advocate practising as such in Scotland, and 

(b) one solicitor practising as such in Scotland. 20

(3) Each of the descriptions of members mentioned— 

(a) in sub-paragraph (1) is referred to in this schedule as a “judicial membership 
category”, and 

(b) in sub-paragraph (2) is referred to in this schedule as a “legal membership 
category”. 25

(4) The Scottish Ministers may by order modify sub-paragraph (1) or (2). 

(5) However, an order under sub-paragraph (4) may not remove any judicial or legal 
membership category other than one added by such an order. 

The lay members 

4 (1) The number of lay members is to be equal to the total number of judicial and legal 30
members. 

(2) Each lay member is to be an individual who— 

(a) is resident in Scotland, 

(b) is not a solicitor or advocate practising as such in Scotland, and 
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(c) does not hold and has not held any judicial office within the Board’s remit. 

Persons disqualified from membership 

5  A person is disqualified from appointment, and from holding office, as a member if the 
person is or becomes— 

(a) a member of the House of Commons, 5

(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a Minister of the Crown, 

(e) a member of the Scottish Executive, or 

(f) a civil servant. 10

Term of office 

6 (1) A member holds office for such period of not more than 4 years as— 

(a) the Lord President in the case of a judicial member, or 

(b) the Scottish Ministers in the case of a legal or lay member, 

at the time of appointment, may determine. 15

(2) A person who is or has been a member may be reappointed (whether in the same or a 
different capacity) for further periods. 

(3) However, a person may not hold office as a member for periods (whether or not 
consecutive) totalling more than 8 years. 

(4) A member’s appointment ceases— 20

(a) on expiry of the member’s period of appointment, 

(b) on the member’s becoming disqualified from holding office as a member, 

(c) in the case of a judicial or legal member, on the member’s ceasing to fall within 
the judicial or legal membership category under which the member was 
appointed, or 25

(d) in the case of a lay member, on the member’s ceasing to be qualified for 
appointment as a lay member. 

(5) However, despite the occurrence (or likely occurrence) of an event mentioned in sub-
paragraph (4) in relation to a member— 

(a) the Lord President in the case of a judicial member, or 30

(b) the Scottish Ministers in the case of a legal or lay member, 

may direct that the member is to continue to hold office for such period, not exceeding 6 
months, as the Lord President or the Scottish Ministers, as the case may be, may direct. 

(6) Such a direction may be given in relation to a member before or after the occurrence of 
an event mentioned in sub-paragraph (4). 35
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(7) A person whose appointment as a member ceases by virtue of sub-paragraph (4) or (5) 
may nonetheless continue to act as a member so far as that is necessary for the purposes 
of concluding consideration of a judicial appointment which the Board is in the course 
of considering at the time the person’s appointment ceases. 

Resignation of members 5

7 (1) A member may resign office by giving notice in writing— 

(a) in the case of a judicial member, to the Lord President, and 

(b) in the case of a legal or lay member, to the Scottish Ministers. 

(2) A member giving notice—  

(a) under sub-paragraph (1)(a) must send a copy of the notice to the Scottish 10
Ministers,

(b) under sub-paragraph (1)(b) must send a copy of the notice to the Lord President. 

(3) Notice under sub-paragraph (1) must be given at least 6 months before the proposed date 
of resignation unless a shorter period is agreed with the person to whom notice is to be 
given under that sub-paragraph. 15

Removal of members 

8 (1) The Lord President may, by notice in writing, remove a judicial member from office if 
satisfied, after consulting the Chairing Member and the Scottish Ministers, that sub-
paragraph (3) applies in relation to the member. 

(2) The Scottish Ministers may, by notice in writing, remove a legal or lay member from 20
office if satisfied, after consulting the Chairing Member (unless that is the member 
concerned) and the Lord President, that sub-paragraph (3) applies in relation to the 
member. 

(3) This sub-paragraph applies if the member—  

(a) has failed without reasonable excuse to discharge the functions of a member for a 25
continuous period of 6 months, 

(b) has been convicted of any offence, 

(c) has become insolvent, or 

(d) is otherwise unfit to be a member or unable for any reason to discharge the 
functions of a member. 30

(4) For the purposes of sub-paragraph (3)(c), a member becomes insolvent on— 

(a) the approval of a voluntary arrangement proposed by the member, 

(b) being adjudged bankrupt, 

(c) the member’s estate’s being sequestrated, or 

(d) the member’s granting a trust deed for creditors. 35

Chairing Member: appointment and tenure 

9 (1) The Scottish Ministers must appoint one of the lay members to chair the Board. 

(2) That member is referred to in this Act as the “Chairing Member”. 
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(3) The Chairing Member holds office as such for such period of not more than 4 years as 
the Scottish Ministers, at the time of appointment, may determine. 

(4) The Chairing Member’s appointment as such ceases on the Chairing Member’s ceasing 
to be a member of the Board. 

(5) A member who is or has been the Chairing Member may be reappointed for further 5
periods.

Chairing Member: resignation, removal, vacancy etc. 

10 (1) The Chairing Member may resign office as such by giving notice in writing to the 
Scottish Ministers. 

(2) The Scottish Ministers may, by notice in writing, remove the Chairing Member from 10
office if, after consulting the Lord President, they are satisfied that the member— 

(a) has failed without reasonable excuse to discharge the functions of the Chairing 
Member for a continuous period of 6 months, or 

(b) is otherwise unfit to be the Chairing Member or unable for any reason to carry out 
the functions of the Chairing Member. 15

(3) During any period when there is a vacancy in the office of the Chairing Member, the 
functions of the Chairing Member may be carried out by another lay member nominated 
by the Board. 

(4) During any period when the Chairing Member is for any reason unable to act, the 
functions of the Chairing Member may be carried out by another lay member 20
nominated— 

(a) by the Chairing Member, or 

(b) if the Chairing Member is unable to make such a nomination, by the Board. 

(5) Sub-paragraphs (1), (2) and (4) apply to a member carrying out functions by virtue of 
sub-paragraph (3) or (4) as they apply to the Chairing Member.  25

Temporary members 

11 (1) Where the Chairing Member is satisfied that a member of the Board (“the absent 
member”) is likely to be unable to discharge the functions of a member for a period of 
time not exceeding 6 months (“the period of absence”), the Chairing Member may— 

(a) where the absent member is a judicial member, request that the Lord President 30
appoint an individual to be a temporary member of the Board,  

(b) where the absent member is a legal or lay member, request that the Scottish 
Ministers appoint an individual to be a temporary member of the Board. 

(2) On receipt of a request under sub-paragraph (1), the Lord President or, as the case may 
be, the Scottish Ministers may, if satisfied that it is necessary for the carrying out by the 35
Board of its functions during the period of absence, appoint an individual to be a 
temporary member in place of the absent member during that period. 

(3) An individual appointed by the Lord President under sub-paragraph (2) must fall within 
the same judicial membership category as that under which the absent member was 
appointed.40

(4) An individual appointed by the Scottish Ministers under sub-paragraph (2)— 
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(a) where the absent member is a legal member, must fall within the same legal 
membership category as that under which the absent member was appointed, 

(b) where the absent member is a lay member, must be qualified for appointment as a 
lay member. 

(5) Before appointing a temporary member, the Lord President or, as the case may be, the 5
Scottish Ministers must consult the Chairing Member. 

(6) A temporary member takes the place of the absent member and, accordingly, the absent 
member is not to be counted as a member while the temporary member holds office.  

(7) A temporary member’s appointment ceases on— 

(a) the period of absence coming to an end, or 10

(b) the expiry of the period of 6 months from the date of appointment, 

(whichever occurs first). 

(8) A person whose appointment as a temporary member ceases may nonetheless continue 
to act as a member so far as that is necessary for the purpose of concluding 
consideration of a judicial appointment which the Board is in the course of considering 15
at the time the person’s appointment ceases. 

(9) Otherwise, the provisions of this schedule apply to a temporary member as they apply to 
any other member, and references in this schedule to a member of the Board are to be 
read accordingly.  

Conflicts of interest20

12 (1) Sub-paragraph (2) applies where the Chairing Member is satisfied that a member of the 
Board (“the ineligible member”) is unable by reason of a conflict of interest to take part 
in the Board’s consideration of a particular appointment (“the appointment concerned”).  

(2) The Chairing Member may–– 

(a) where the ineligible member is a judicial member, request that the Lord President 25
appoint an individual to be a substitute member of the Board, 

(b) where the ineligible member is a legal or lay member, request that the Scottish 
Ministers appoint an individual to be a substitute member of the Board. 

(3) On receipt of a request under sub-paragraph (2), the Lord President or, as the case may 
be, the Scottish Ministers may, if satisfied that it is necessary for the carrying out by the 30
Board of its functions in relation to the appointment concerned, appoint an individual to 
be a substitute member to take the place of the ineligible member for the purposes of 
that appointment. 

(4) An individual appointed by the Lord President under sub-paragraph (3) must fall within 
the same judicial membership category as that under which the ineligible member was 35
appointed.

(5) An individual appointed by the Scottish Ministers under sub-paragraph (3)— 

(a) where the ineligible member is a legal member, must fall within the same legal 
membership category as that under which the substituted member was appointed, 

(b) where the ineligible member is a lay member, must be qualified for appointment 40
as a lay member. 
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(6) The appointment of a substitute member under sub-paragraph (3) in relation to the 
appointment concerned does not prevent the ineligible member from taking part in the 
Board’s consideration of any other appointment. 

(7) A substitute member is not to be counted as a member for the purposes of paragraph 
4(1).5

(8) A substitute member’s appointment ceases on the conclusion of the Board’s 
consideration of the appointment concerned. 

(9) Otherwise, the provisions of this schedule apply to a substitute member as they apply to 
any other member, and references in this schedule to a member of the Board are to be 
read accordingly.  10

Fees and expenses 

13 (1) Each member of the Board is entitled to such fees and expenses, if any, as the Scottish 
Ministers may determine. 

(2) It is for the Scottish Ministers to pay those fees and expenses. 

(3) The Scottish Ministers may determine different fees and expenses for different 15
members. 

Administrative support 

14 (1) The Scottish Ministers must provide, or ensure the provision of, such staff, property and 
services as they consider the Board requires for the purpose of carrying out its functions. 

(2) Reference to “services” in sub-paragraph (1) includes, in particular, the appointment of a 20
person—

(a) as an independent observer of the Board’s procedures, or  

(b) to provide the Board with advice. 

(3) The Scottish Ministers must consult the Board as to the staff, property and services it 
requires for the purpose of carrying out its functions. 25

Procedure

15 (1) The Board may determine its own procedure (including the number of members 
required to constitute a quorum). 

(2) However, the Chairing Member is not to have a casting vote. 

Committees and delegation 30

16 (1) The Board may establish committees and may delegate the carrying out of any of its 
functions to a committee. 

(2) Sub-paragraph (1) does not affect the Board’s responsibility for the carrying out of its 
functions.

Validity of proceedings 35

17 The validity of any proceedings or actings of the Board is not affected by— 
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(a) any vacancy in the membership of the Board, 

(b) any defect in the appointment of a member of the Board, or 

(c) disqualification of any person from holding office as a member of the Board. 

Board to fall within remit of Commissioner for Public Appointments in Scotland 

18 (1) In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), in 5
schedule 2 (which lists the authorities appointments to which are subject to the remit of 
the Commissioner for Public Appointments in Scotland), under the heading “Advisory 
bodies”, insert, at the appropriate place in alphabetical order— 

 “Judicial Appointments Board for Scotland”. 

(2) If the code of practice published under section 2 of that Act contains provision of the 10
kind described in sub-paragraph (3), that provision does not apply in relation to the 
making by the Scottish Ministers of an appointment to the Board. 

(3) That is provision which has the effect of requiring that there be included among the 
members of any selection panel constituted for the purpose of considering candidates for 
the appointment a person falling within any of sub-paragraphs (a) to (f) of paragraph 5 15
of this schedule. 

Code of conduct for members 

19 In the Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7), in schedule 3 
(which lists the devolved public bodies required to produce a code of conduct for their 
members under that Act), insert, at the appropriate place in alphabetical order— 20

“The Judicial Appointments Board for Scotland”. 

Maladministration 

20 (1) In the Scottish Public Services Ombudsman Act 2002 (asp 11), in schedule 2 (which 
lists the authorities subject to investigation under that Act), in Part 2 (entries amendable 
by Order in Council), after paragraph 25 insert— 25

“25A The Judicial Appointments Board for Scotland.”. 

(2) The Board must make such arrangements as it considers appropriate for the 
investigation by it of any complaints of maladministration made to it by an individual 
concerning the manner in which the Board has carried out its functions in relation to the 
individual.30

(3) The Board must take reasonable steps to ensure that any individuals in relation to whom 
it carries out functions are made aware of the arrangements made under sub-paragraph 
(2).

Freedom of information 

21 In the Freedom of Information (Scotland) Act 2002 (asp 13), in schedule 1 (which lists 35
the Scottish public authorities subject to that Act), in Part 7 (other authorities), before 
paragraph 69 insert— 

“68A The Judicial Appointments Board for Scotland”. 
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Transitional provision: constitution of the first Board 

22 (1) The first members of the Board are to be those persons who are members of the existing 
Judicial Appointments Board on the coming into force of this schedule.  

(2) The first Chairing Member of the Board is to be the person who chairs the existing 
Judicial Appointments Board on the coming into force of this schedule. 5

(3) In sub-paragraphs (1) and (2), “the existing Judicial Appointments Board” means the 
administrative body established by the Scottish Ministers known as the Judicial 
Appointments Board for Scotland. 

SCHEDULE 2 
(introduced by section 18(2))10

PANELS ESTABLISHED UNDER SECTION 18(2) 

Constitution of panel 

1 (1) A panel established under section 18(2) in connection with a vacancy, or an expected 
vacancy, in the office of Lord President is to comprise— 

(a) the Chairing Member of the Judicial Appointments Board for Scotland (“the 15
Board”),

(b) one of the other lay members of the Board nominated by the Chairing Member, 
and

(c) two qualifying judges (on which see paragraph 3) nominated by the First Minister. 

(2) A panel established under section 18(2) in connection with a vacancy, or an expected 20
vacancy, in the office of Lord Justice Clerk is to comprise— 

(a) the Chairing Member of the Board, 

(b) one of the other lay members of the Board nominated by the Chairing Member, 

(c) the Lord President, and 

(d) one qualifying judge nominated by the First Minister. 25

(3) This paragraph is subject to paragraph 2. 

Vacancies etc. 

2 (1) If the Chairing Member of the Board is unable for good reason to participate in a panel, 
that Member’s place on the panel is to be taken by a lay member of the Board 
nominated by the Chairing Member. 30

(2) If the office of the Chairing Member is vacant, or if that Member is unable for any 
reason to make a nomination for the purposes of sub-paragraph (1), that Member’s place 
on the panel is to be taken by another lay member of the Board nominated by the Board.  

(3) If the Lord President is unable for good reason to participate in a panel, the Lord 
President’s place is to be taken by a qualifying judge nominated by the Lord President. 35

(4) During any period when section 4 applies, or if the Lord President is unable for any 
reason to make a nomination for the purposes of sub-paragraph (3), the Lord President’s 
place on the panel is to be taken by a qualifying judge nominated by the First Minister. 
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Qualifying judges 

3 (1) The qualifying judges are— 

(a) those judges of the Supreme Court of the United Kingdom who have held office 
as judges of the Court of Session, and 

(b) the judges of the Court of Session (other than the Lord President). 5

(2) The Lord Justice Clerk is not a qualifying judge in relation to a panel to be established 
in connection with an expected vacancy in that office. 

(3) A judge is a qualifying judge in relation to a panel only if the judge has given to the 
First Minister notice that the judge is not willing to be appointed to the vacancy in 
connection with which the panel is to be established. 10

Fees and expenses 

4 (1) Each member of a panel is entitled to such fees and expenses, if any, as the Scottish 
Ministers may determine. 

(2) It is for the Scottish Ministers to pay those fees and expenses. 

(3) The Scottish Ministers may determine different fees and expenses for different 15
members. 

SCHEDULE 3 
(introduced by section 56(2))

THE SCOTTISH COURT SERVICE 

Status of SCS 20

1 The SCS is the holder of an office, which office is also to be known as the Scottish 
Court Service. 

Membership 

2 (1) The SCS consists of judicial members and non-judicial members. 

(2) The judicial members comprise— 25

(a) the Lord President, 

(b) the Lord Justice Clerk, 

(c) one other person holding the office of judge of the Court of Session, 

(d) one person holding the office of sheriff principal, 

(e) two persons holding the office of sheriff, and 30

(f) one person holding the office of justice of the peace. 

(3) The non-judicial members comprise— 

(a) an advocate practising as such in Scotland, 

(b) a solicitor practising as such in Scotland, 

(c) the Chief Executive (appointed under paragraph 14(1)), and 35
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(d) three other individuals none of whom is qualified for appointment as a judicial 
member or for appointment under any of the preceding paragraphs. 

(4) Each of the descriptions of members mentioned in sub-paragraphs (2) and (3) is referred 
to in this schedule as a “category of membership”. 

(5) Subject to sub-paragraph (6), the Scottish Ministers may, with the consent of the Lord 5
President, by order modify sub-paragraph (2) or (3). 

(6) The Scottish Ministers must not make an order under sub-paragraph (5) if its effect 
would be that the total number of judicial members would no longer exceed the total 
number of non-judicial members. 

Procedure for appointment of members 10

3 (1) It is for the Lord President to appoint the members of the SCS (other than the Lord 
Justice Clerk and the Chief Executive). 

(2) The Lord President may appoint a person to be a member only if the person has been 
nominated, or otherwise selected for appointment, in accordance with such procedure as 
the Scottish Ministers may by regulations prescribe. 15

(3) Regulations under sub-paragraph (2) may— 

(a) in particular, make provision for or in connection with enabling persons to 
nominate or select persons suitable for appointment,  

(b) prescribe different procedures for different categories of membership. 

(4) The Scottish Ministers must consult the Lord President before making regulations under 20
sub-paragraph (2). 

Persons disqualified from membership 

4 A person is disqualified from appointment, and from holding office, as a member of the 
SCS if the person is or becomes— 

(a) a member of the House of Commons, 25

(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a councillor of any council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39), 

(e) a Minister of the Crown, or 30

(f) a member of the Scottish Executive. 

Term of office 

5 (1) This paragraph applies to a member of the SCS appointed by the Lord President. 

(2) The member holds office for such period not exceeding 4 years as the Lord President 
may, at the time of appointment, determine. 35

(3) The member ceases to hold office— 

(a) on becoming disqualified from holding office as a member, 
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(b) on ceasing to fall within the category of membership under which the member 
was appointed. 

Reappointment 

6 A person who is, or has been, a member of the SCS appointed by the Lord President 
may be reappointed (whether under the same or a different category of membership) for 5
further periods. 

Resignation and removal of members 

7 (1) This paragraph applies to a member of the SCS appointed by the Lord President. 

(2) The member may resign office by giving notice in writing to the Lord President. 

(3) The Lord President may, by notice in writing, remove the member if satisfied that the 10
member is unfit to be a member by reason of inability, neglect of duty or misbehaviour. 

Suspension of judicial members 

8 A judicial member is suspended from acting as such during any period in which the 
member is suspended from the judicial office which the member holds. 

Chairing of the SCS 15

9 (1) The Lord President is to chair meetings of the SCS. 

(2) The Lord Justice Clerk may deputise for the Lord President in chairing meetings. 

(3) Where the Lord President and the Lord Justice Clerk are for any reason unable to attend 
a meeting the remaining members may elect a member to chair the meeting. 

Committees20

10 (1) The SCS may establish committees. 

(2) A person who is not a member of the SCS may be appointed to be a member of any 
committee established by it.   

Proceedings

11 The SCS may determine— 25

(a) its own procedure (including the number of members required to constitute a 
quorum), and 

(b) the procedure (including the number of members required to constitute a quorum) 
of any committees established by it. 

Validity of actings 30

12 The validity of any proceedings or actings of the SCS is not affected by— 

(a) any vacancy in the membership of the SCS, 

(b) any defect in the appointment of a member of the SCS, or 

502



Judiciary and Courts (Scotland) Bill 49
Schedule 3—The Scottish Court Service 

(c) disqualification of any person from holding office as a member of the SCS. 

Remuneration and expenses 

13 (1) The SCS may pay to— 

(a) its members, and 

(b) the members of any committee established by it, 5

such sums as it may determine by way of reimbursement of expenses in respect of the 
carrying out of their functions as members. 

(2) The SCS may pay to—  

(a) the judicial member who is a justice of the peace,  

(b) the non-judicial members, and 10

(c) the members of any committee established by it, 

such other remuneration, if any, as it may determine.  

Chief Executive and other staff 

14 (1) The SCS must appoint a Chief Executive. 

(2) The SCS may appoint such other staff as it considers appropriate. 15

Ancillary powers 

15 (1) The SCS may do anything which it considers necessary or expedient for the purposes of 
or in connection with its functions. 

(2) In particular, the SCS may— 

(a) acquire and dispose of land and other property, 20

(b) enter into contracts, 

(c) provide information and advice. 

Power to use local authority premises 

16 (1) The SCS may, where it considers it necessary for the purposes of carrying out its 
functions under section 57 or 58, require a local authority to— 25

(a) let (or sub-let) premises controlled by the local authority to the SCS, or 

(b) make such premises available for use for the purposes of the SCS. 

(2) A requirement under sub-paragraph (1)(a) is subject to agreement— 

(a) between the SCS and the local authority as to the rent payable under, and as to the 
other terms of, the lease (or sub-lease), and 30

(b) with any third party who has an interest in the premises. 

(3) Where a requirement is made under sub-paragraph (1)(b)— 

(a) the SCS is to reimburse the authority for any reasonable expenses incurred by the 
authority in respect of heating, lighting and cleaning in relation to the use of the 
premises for the purposes of the SCS, and 35
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(b) the SCS is to allow the premises to continue to be used for any business normally 
conducted there, or for any business for which it may be used under a local 
enactment (whether a local Act or otherwise), without adversely affecting that 
business.

(4) The SCS may allow any premises let, sub-let or used under sub-paragraph (1) to be used 5
by other persons subject to— 

(a) such conditions as the SCS may impose, and 

(b) sub-paragraph (3)(b). 

(5) Any dispute arising from the operation of this paragraph which the parties are unable to 
resolve is to be determined by an arbiter appointed— 10

(a) by agreement of the parties, or 

(b) in the absence of such agreement, by the Scottish Ministers on the application of a 
party. 

Delegation

17 (1) Any function of the SCS may be carried out on its behalf by— 15

(a) a member of the SCS, 

(b) a committee, 

(c) a member of its staff, or 

(d) any other person, 

authorised (whether specifically or generally) by it for the purpose. 20

(2) Nothing in sub-paragraph (1) prevents the SCS from exercising any function delegated 
under that sub-paragraph. 

Freedom of information

17A In the Freedom of Information (Scotland) Act 2002 (asp 13), in schedule 1 (which lists 
the Scottish public authorities subject to that Act), in Part 2 (non ministerial office 25
holders in the Scottish Administration), after paragraph 18 insert— 

  “18A The Scottish Court Service.”. 

Transfer of staff 

18 (1) Sub-paragraph (2) applies to persons who, on the coming into force of this paragraph— 

(a) hold any of the offices mentioned in section 59(2), or 30

(b) are members of the staff of the Scottish Ministers employed in the Executive 
Agency of the Scottish Ministers known as the Scottish Court Service Agency 
(referred to in this paragraph as “the Agency”), other than excepted staff. 

(2) On the coming into force of this paragraph, those officers and staff transfer to, and 
become members of the staff of, the SCS (as well as, in the case of the holders of the 35
offices referred in sub-paragraph (1)(a), continuing to hold those offices). 

(3) The excepted staff are— 

(a) the Chief Executive of the Agency, and 

504



Judiciary and Courts (Scotland) Bill 51
Schedule 3—The Scottish Court Service 

(b) staff on secondment or loan to the Agency from another part of the Scottish 
Administration. 

(4) The contract of employment of a person who becomes a member of the staff of the SCS 
by virtue of sub-paragraph (2)— 

(a) is not terminated by the transfer, and 5

(b) has effect from the date this paragraph comes into force as if originally made 
between the person and the SCS. 

(5) Without prejudice to sub-paragraph (4)— 

(a) all the rights, powers, duties and liabilities of the Scottish Ministers under or in 
connection with the person’s contract of employment are by virtue of this sub-10
paragraph transferred to the SCS on the date on which this paragraph comes into 
force, and 

(b) anything done before that date by or in relation to the Scottish Ministers in respect 
of that contract of employment or that person is to be treated from that date as 
having been done by or in relation to the SCS. 15

(6) This paragraph does not prejudice any right of any person to terminate that person’s 
contract of employment if the terms and conditions of employment are changed 
substantially to the detriment of the person; but such a change is not to be taken to have 
occurred by reason only that the identity of the person’s employer changes by virtue of 
this paragraph. 20

(7) The Scottish Ministers must appoint, on such terms and conditions as they may 
determine, a person to act as the Chief Executive of the SCS until the first Chief 
Executive is appointed by the SCS under paragraph 14(1). 

(8) A determination by the Scottish Ministers that any member of their staff is— 

(a) employed as mentioned in sub-paragraph (1)(b), or 25

(b) excepted staff by virtue of sub-paragraph (3), 

is conclusive of that fact for the purposes of this paragraph. 

Transfer of property and liabilities 

19 (1) The Scottish Ministers may by order provide for the transfer to the SCS of any property 
or liabilities to which sub-paragraph (2) applies. 30

(2) This sub-paragraph applies to— 

(a) property of the Scottish Ministers which is held or used by them for or in 
connection with— 

(i) the purposes of the Scottish courts or the judiciary of those courts, 

(ii) the purposes referred to in section 58(1), and 35

(b) liabilities of the Scottish Ministers incurred in connection with those purposes. 

(3) An order under sub-paragraph (1) may in particular— 

(a) provide for the creation of rights or interests, or the imposition of liabilities or 
conditions, in relation to property transferred, or rights or interests acquired, by 
virtue of the order, 40
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(b) provide for any property, liabilities or conditions to be determined under the 
order.

(4) An order under sub-paragraph (1) has effect in relation to any property or liabilities to 
which it applies despite any provision (of whatever nature) which would otherwise 
prevent, penalise or restrict the transfer of the property or liabilities. 5

(5) A right of pre-emption, right of irritancy, right of return or other similar right does not 
operate or become exercisable as a result of any transfer of property by virtue of an 
order under sub-paragraph (1). 

(6) Any such right has effect in the case of any such transfer as if the SCS were the same 
person in law as the Scottish Ministers and as if no transfer of the property had taken 10
place.

(7) Such compensation as is just is to be paid to any person in respect of any such right 
which—

(a) would, apart from sub-paragraph (5), have operated in favour of, or become 
exercisable by, that person, but 15

(b) in consequence of the operation of that sub-paragraph, cannot subsequently 
operate in the person’s favour or (as the case may be) become exercisable by the 
person.

(8) Any compensation payable by virtue of sub-paragraph (7) is to be paid by the Scottish 
Ministers or by the SCS or by both. 20

(9) An order under sub-paragraph (1) may provide for the determination of any disputes as 
to—

(a) whether and, if so, how much, compensation is payable by virtue of sub-paragraph 
(7), and 

(b) the person to whom or by whom it is to be paid. 25

(10) Sub-paragraphs (4) to (9) apply in relation to the creation of rights or interests, or the 
doing of anything else, in relation to property as they apply in relation to a transfer of 
property. 

(11) A certificate issued by the Scottish Ministers that any property or liability has, or has 
not, been transferred by virtue of an order under sub-paragraph (1) is conclusive 30
evidence of the transfer or (as the case may be) the fact that there has not been a 
transfer.

(12) In this paragraph, “right of return” means any right under a provision for the return or 
reversion of property in specified circumstances. 

SCHEDULE 4 35
(introduced by section 59(4))

APPOINTMENT ETC. OF OFFICE HOLDERS: CONSEQUENTIAL AMENDMENTS

The Administration of Justice (Scotland) Act 1933 (c.41) 

1 (1) The Administration of Justice (Scotland) Act 1933 is amended as follows. 

(2) In section 23(1) (appointment of clerks in the Court of Justiciary), for “Scottish 40
Ministers and shall be exercised after consultation with the Lord Justice General” 
substitute “Scottish Court Service”. 
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(3) In section 24 (appointment of officers of the Court of Session)— 

(a) in subsection (1)—  

(i) for “Scottish Ministers shall, after consultation with the Lord President,”, 
substitute “Scottish Court Service shall”, and 

(ii) for “they” substitute “it”, and 5

(b) in subsection (7)— 

(i) for “Scottish Ministers”, in both places those words appear, substitute 
“Scottish Court Service”, and 

(ii) for “them”, substitute “it”.  

(4) For section 25 substitute— 10

“25 Appointment of Principal Clerk of Justiciary etc. 
(1) The right of appointing to the offices of Principal Clerk of Justiciary and 

Accountant of Court shall be vested in the Scottish Court Service. 

(2) The right of appointing to the office of Auditor of the Court of Session shall be 
vested in the Scottish Ministers.”. 15

(5) In section 27 (remuneration of officers of High Court of Justiciary and Court of 
Session)—

(a) after subsection (1) insert— 

“(1A) The remuneration of the persons appointed to any office in pursuance of the 
powers vested in the Scottish Court Service by this Part of this Act, shall be of 20
such amounts as the Scottish Court Service may determine.”, and 

(b) in subsection (2)— 

(i) the words “(other than the office of Auditor of the Court of Session)” are 
repealed, and 

(ii) for “Scottish Ministers” substitute “Scottish Court Service”. 25

The Sheriff Courts and Legal Officers (Scotland) Act 1927 (c.35) 

2 (1) The Sheriff Courts and Legal Officers (Scotland) Act 1927 is amended as follows. 

(2) In section 1 (appointment of sheriff clerk and procurator fiscal)— 

(a) in subsection (1)— 

(i) for “one of His Majesty’s Principal Secretaries of State” substitute “the 30
Scottish Court Service”, 

(ii) for “Secretary of State” substitute “Scottish Court Service”, and 

(iii) for “him” substitute “it”, and 

(b) in subsection (4), for “Secretary of State”, in both places those words appear, 
substitute “Scottish Court Service”. 35

(3) In section 2 (appointment of sheriff clerk and procurator fiscal deputes), for “Secretary 
of State” substitute “Scottish Court Service”. 
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(4) In section 3 (whole-time sheriff clerks and procurators fiscal and deputes), for 
“Secretary of State”, in both places those words appear, substitute “Scottish Court 
Service”.

(5) In section 4 (vacancy in office of sheriff clerk, procurator fiscal or deputes), for 
“Secretary of State” substitute “Scottish Court Service”. 5

(6) In section 5 (whole-time clerks)— 

(a) in subsection (1), for “Secretary of State” substitute “Scottish Court Service”, and 

(b) in subsection (2)— 

(i) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(ii) for “they consider” substitute “it considers”.  10

(7) In section 8 (power to issue instructions, etc.)— 

(a) in subsection (1), for “Secretary of State” substitute “Scottish Court Service”, and 

(b) in subsection (2)— 

(i) for “Secretary of State” substitute “Scottish Ministers”, and 

(ii) for “him” substitute “the Scottish Court Service”. 15

(8) In section 9 (deputation by sheriff clerk or procurator fiscal), for “Secretary of State” 
substitute “Scottish Court Service”. 

SCHEDULE 5 
(introduced by section 69)  

CONSEQUENTIAL AMENDMENTS AND REPEALS20

The Courts of Law Fees (Scotland) Act 1895 (c.14) 

1 In the Courts of Law Fees (Scotland) Act 1895, in section 2(1)(a), the words from “the 
expenses” to “Scottish Ministers” are repealed. 

The Sheriff Courts (Scotland) Act 1971 (c.58) 

4 (1) The 1971 Act is amended as follows. 25

(2) Section 11A(2) is repealed. 

(3) Section 11C is repealed. 

(4) In section 11D (regulations and orders under sections 11A and 11C)— 

(a) in subsection (1), for the words “Regulations under section 11A or section 11C 
and orders” substitute “Orders”, and 30

(b) in subsection (2), the words “regulations or” are repealed. 

(5) Part 2 (court houses, buildings and offices) is repealed. 

(6) In section 33 (Sheriff Court Rules Council), in subsection (4), the words from “and” to 
the end are repealed. 
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The Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) Order 1999 
(S.I. 1999/1017) 

5 The Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) 
Order 1999 is revoked. 

The Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 (asp 9) 5

6  The Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 is repealed.  

The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) 

7 (1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended as follows. 

(2) In section 81 (orders)— 

(a) in subsection (1), after “Ministers” insert “or the Lord President of the Court of 10
Session”,

(b) in subsection (2)(a), after “consider” insert “or (as the case may be) the Lord 
President considers”, and 

(c) in subsection (3)(a), for the words “(2), 56 or 63(2)” substitute “(2) or 56”. 

(3) The following provisions are repealed— 15

(a) section 60 (provision for justice of the peace courts), and 

(b) section 63(6) (staffing of justice of the peace courts). 
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JUDICIARY AND COURTS (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
 
INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Judiciary and Courts (Scotland) Bill as 
amended at Stage 2. 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it.  They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill as amended at Stage 2.  They are 
not, and are not meant to be, a comprehensive description of the Bill.  So where a section or 
schedule, or a part of a section or schedule, does not seem to require any explanation or 
comment, none is given. 

THE BILL 

4. The Bill makes substantive provision in relation to 4 main policy areas (judicial 
independence, the judiciary including the provision of a statutory basis for the Judicial 
Appointments Board, the courts and new arrangements for the governance of the Scottish Court 
Service (“the SCS”).  However the overarching objective for the Bill is to modernise and 
improve the court system through strengthening the role of Scotland’s judiciary. 

5. Part 1 provides a statutory guarantee of the continued independence of the judiciary in 
Scotland. 

6. Part 2 provides for the Lord President of the Court of Session to be the head of the 
Scottish judiciary; sets out procedures in relation to the vacancy, incapacity and suspension of 
the senior judiciary; provides a statutory basis for the Judicial Appointments Board and the 
criteria for the appointment of the Lord President and the Lord Chief Justice; sets out the 
eligibility criteria for appointment as a judge of the Court of Session and arrangements for retired 
and temporary judicial office holders; and makes provision for a scheme for judicial conduct and 
the removal of judges and sheriffs.  
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7. Part 3 provides for matters relating to the judiciary and the Court of Session; 
responsibilities and powers in relation to sheriff courts; and responsibilities in relation to justice 
of the peace courts. 

8. Part 4 sets out the new governance arrangements for the SCS establishing it as a body 
corporate and detailing its functions, membership, powers and responsibilities.   

9. Part 5 contains a range of general provisions including an interpretation section and 
provision about subordinate legislation making powers. 

PART 1 – JUDICIAL INDEPENDENCE 

Section 1 – Guarantee of continued judicial independence 

10. Section 1 places a duty on the First Minister, the Lord Advocate, the Scottish Ministers, 
members of the Scottish Parliament and any other persons who have responsibility for matters 
relating to the judiciary or the administration of justice in Scotland to uphold the continued 
independence of the judiciary.  In doing so it also sets out two specific duties for the purpose of 
upholding that independence. 

11. The first is a duty on the First Minister, the Lord Advocate and the Scottish Ministers not 
to seek to influence judicial decisions through any special access to the judiciary.  "Special 
access" is intended to refer to any access which they may have which a member of the general 
public may not.  However this duty would not limit what may be said on their behalf in court in 
the course of presenting any case in which they are a party.  

12. The second is a duty on the First Minister, the Lord Advocate and the Scottish Ministers 
to have regard to the need for the judiciary to have the support necessary to enable them to carry 
out their functions.   

PART 2 – THE JUDICIARY 

Chapter 1 – Head of the Scottish Judiciary 

Section 2 – Head of the Scottish Judiciary 

13. This section unifies the judiciary under the Lord President by establishing the Lord 
President as the head of the Scottish judiciary and placing a number of responsibilities on the 
Lord President.  These responsibilities are: the efficient disposal of business in the Scottish 
courts; representation of the views of the Scottish judiciary to the Scottish Parliament and to the 
Scottish Ministers; the laying of written representations before Parliament on matters of 
importance relating to the Scottish judiciary or to the administration of justice in Scotland; the 
welfare, training, guidance of judicial office holders; and establishment and operation of a 
conduct scheme for the judiciary. 

14. In order to facilitate the efficient disposal of business in the courts, subsection (3) gives 
the Lord President a power to give directions to sheriffs principal and places a duty on sheriffs 
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principal to comply with such directions.  These directions relate to administrative matters, so 
that the business of the courts may run efficiently.  This power would not, for example, enable 
the Lord President to give a direction concerning a judicial decision.  This power is mirrored in 
sections 44 and 55 which amend the Sheriff Courts (Scotland) Act 1971 (c.58) (“the 1971 Act”) 
and the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) (“the 2007 Act”) 
respectively to give the same power to sheriffs principal in relation to sheriffs, justices of the 
peace, stipendiary magistrates and staff of the SCS.  This power of the sheriffs principal is 
subject to the Lord President’s overarching power of direction.   

15. In making and maintaining appropriate arrangements for training as required by 
subsection (2)(d), subsection (3A) places a duty on the Lord President to require judges to attend 
training. 

Section 3 – Delegation of functions 

16. This section enables the Lord President to delegate his or her functions as set out in 
section 2(2) to other judges (referred to as "judicial office holders" in the Bill and defined in 
section 39).  Subsection (2) places restrictions on this delegation, namely that the following 
functions cannot be delegated: the Lord President’s function of making and maintaining 
arrangements to secure the efficient disposal of business in sheriff courts and justice of the peace 
courts (“JP courts”); and the Lord President’s function of making rules for the judicial conduct 
scheme under section 26(1). 

Chapter 2 – Senior judiciary: vacancy, incapacity and suspension 

Section 4 – Lord President  

17. This section makes various provisions for when the office of the Lord President of the 
Court of Session – the most senior judge in Scotland – is vacant, or when the Lord President is 
either incapacitated or suspended.  This section together with sections 5, 6, 7 and 8 re-enact, with 
minor modifications, the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 (asp 
9) which is repealed by paragraph 6 of Schedule 5. 

18. In any of these circumstances, subsection (2) provides that the functions of Lord 
President will be carried out instead by the Lord Justice Clerk, and that the functions of the 
office of Lord Justice Clerk will, in turn, be carried out by the senior Inner House judge. 
Subsection (2) also makes clear that all of the functions of the Lord President and the Lord 
Justice Clerk are covered.  For example, the Lord President has statutory functions in relation to 
a wide range of tribunals, he has responsibility for making appointments to, for example, the 
Lands Tribunal for Scotland and he also has various rule-making powers.  There are a number of 
provisions that require others to consult with the Lord President, or seek his approval, in the 
course of their activities.  For example Ministers must consult with the Lord President before 
they appoint persons as temporary judges.  All of these functions are covered in addition to his 
judicial functions.  

19. Subsections (3)(a) and (4) provide for a decision that the Lord President is incapacitated.  
It is for the judges of the Inner House to decide this, and a majority of their number must sign a 
written declaration to this effect, which must be supplied to the First Minister.  A majority of 
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judges is calculated in accordance with section 7(3).  The Lord Justice Clerk must be one of 
those judges except where subsection (5) applies, that is, where the Lord Justice Clerk is 
incapacitated, suspended or there is a vacancy in the office in terms of section 5, or where the 
judges making the declaration are satisfied that the Lord Justice Clerk is incapacitated in terms of 
section 7(4).  Once the written declaration is received by the First Minister, the provisions of the 
Bill for incapacity take effect. 

20. No procedure is required in the case of a vacancy or suspension.  As soon as the office of 
Lord President becomes vacant for any reason (for instance on the death, resignation, removal or 
retiral of the office holder) or when the Lord President is suspended, subsection (2) will take 
effect. 

21. The powers under the Bill will cease to have effect on one of three events occurring.  The 
first would be the assumption of office of a new Lord President where there has been a vacancy. 
The second is when the First Minister receives a written declaration signed by a majority of 
Inner House judges that they are satisfied the Lord President is no longer incapacitated.  This is 
provided for in subsection (3)(b).  There is no requirement that the same judges sign both 
declarations.  The third is if the Lord President’s period of suspension ceases and he or she 
resumes office. 

22. Subsection (6) requires the First Minister to send a copy of either declaration concerning 
incapacity received from the judges to the Presiding Officer of the Scottish Parliament. 

23. Subsection (7) prevents the Lord Justice Clerk, whilst he or she is undertaking the 
functions of the Lord President during a period of vacancy, incapacity or suspension, from 
deputising for the Lord President on a panel constituted under section 17(2) to recommend 
appointment to the office of Lord Justice Clerk. 

Section 5 – Lord Justice Clerk  

24. This section makes similar provision for the incapacity or suspension of the Lord Justice 
Clerk and provides in such eventuality for his or her functions to be carried out by the senior 
judge of the Inner House.   

Section 6 – Periods when both sections 4 and 5 apply 

25. Section 6 makes provision for what would happen were both the Lord President and the 
Lord Justice Clerk to be incapacitated or suspended at the same time or in the event of both posts 
being vacant.  It provides that in such a situation their functions would be carried out by the two 
most senior judges of the Inner House.  In particular the most senior would carry out the Lord 
President’s functions and the other (i.e. “the second senior judge”) would carry out the Lord 
Justice Clerk’s functions. 

26. By way of illustration - the Inner House comprises the Lord President, the Lord Justice 
Clerk, and, in order of seniority, Judges 1, 2, 3, 4, 5, 6, 7, 8 and 9.  The Lord President is 
incapacitated.  The Lord Justice Clerk is carrying out the functions of that office, with Judge 1 
carrying of the functions of the Lord Justice Clerk.  The Lord Justice Clerk becomes 
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incapacitated before the Lord President returns to duty.  Following the scheme of this section, 
Judge 1 then “steps up” and exercises the functions of the Lord President; Judge 2 assumes 
powers to carry on the functions of the Lord Justice Clerk. 

Section 7 – Supplementary 

27. Subsections (1) and (2) deal with the possibility that at the point when it becomes 
necessary to invoke the provisions of sections 4, 5 or 6, the judge of the Inner House who would 
have taken on the functions, is unavailable.  The provisions provide that, in such circumstances, 
the next most senior judge who is available should take the place of his or her more senior 
colleague.  So using the illustration in paragraph 25, if Judge 2 had been unavailable when the 
Lord Justice Clerk became incapacitated, Judge 3 would have stepped up to carry out the 
functions of the Lord Justice Clerk.  This will only last during the currency of any such 
unavailability.  This provision may assist in situations where the next most senior judge has 
judicial or other commitments which would prevent him or her from taking on the additional 
functions. 

28. Subsection (3) sets out which judges will count towards the total number of judges for the 
purposes of calculating the majority of judges required to sign the declaration in sections 4(3) 
and 5(3).  

29. Subsection (4) makes provision for circumstances when both the Lord President and the 
Lord Justice Clerk are incapacitated, to address a potential difficulty with the arrangements for 
declaring incapacity: if the Lord Justice Clerk were to become incapacitated at the same time as 
or shortly after the Lord President, the declaration of the Lord President’s incapacity under 
section 4(3)(a) could not proceed because the Lord Justice Clerk would be unable to participate 
as required by section 4(4) and would not yet have been declared incapacitated under section 
5(3)(a) such that section 4(5)(b) would apply.  In these circumstances, subsection (3) enables the 
declaration to proceed without the participation of the Lord Justice Clerk.  The provision works 
in a similar way as regards declarations of incapacity under section 5.  

30. Subsection (5) makes it clear that during periods when a judge is carrying out the 
functions of the Lord President or the Lord Justice Clerk under sections 4 and 5, that judge will 
continue to receive his or her usual remuneration and will not receive any remuneration due to 
the Lord President or the Lord Justice Clerk. 

Section 8 – Interpretation of Chapter 2 

31. This section gives certain words specific meanings for the purposes of Chapter 2.  
Subsection (1) makes clear that incapacity arises only on the grounds of ill health. Subsection (2) 
makes clear that it is seniority of appointment to the Inner House that is relevant to which judge 
is most senior in terms of the Bill procedure.  Subsection (3) recognises that the Lord President is 
also the holder of the office of Lord Justice General.  The effect is that the functions relating to 
that office can also be carried on under the provisions of the Bill. 

32.  Subsection (4) preserves the provisions that already exist in statute allowing the Lord 
Justice Clerk to carry out a function of the Lord President or Lord Justice General.  One example 
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is section 2(1) of the Criminal Procedure (Scotland) Act 1995 (c.46).  This provides that the 
High Court will sit at such places as the Lord Justice General whom failing the Lord Justice 
Clerk shall determine.  By applying section 4(2) to such existing statutory provisions, subsection 
(2) makes clear that in the event of a vacancy or the incapacity of the Lord Justice General, such 
a function of the Lord Justice General may be exercised by the Lord Justice Clerk “whom 
failing” the senior judge of the Inner House acting as Lord Justice Clerk under the Bill 
provisions. 

Chapter 3 – Judicial appointments 

Section 9 – The Judicial Appointments Board for Scotland 

33. Subsection (1) establishes the Judicial Appointments Board for Scotland (“the Board”) as 
a statutory body.  The Board is an advisory non-departmental public body which is not a body 
corporate.  

34. Subsection (2) provides that the functions of the Board are to recommend individuals for 
appointment to the judicial offices within the Board’s remit, listed at section 10(1), and to 
provide advice on those appointments.  The Board makes recommendations and provides advice 
to “members of the Scottish Executive”.  This expression is used because some judicial 
appointment functions are exercised by the First Minister individually (e.g. appointment of 
judges of the Court of Session, sheriffs principal and sheriffs) and some by the Scottish Ministers 
collectively (e.g. appointment of temporary judges and part-time sheriffs).  It would therefore be 
misleading to simply refer here to “the Scottish Ministers” as that would fail to catch 
appointments functions exercised by the First Minister alone.  “Members of the Scottish 
Executive” also addresses the fact that functions placed on the Scottish Ministers collectively 
may in practice be exercised by a particular Minister (section 52(3) of the Scotland Act 1998 
(c.46) (“the Scotland Act 1998”) provides that “Statutory functions of the Scottish Ministers 
shall be exercisable by any member of the Scottish Executive”). 

35. Subsection (3) makes it clear that the work of the Board is not subject to either the 
direction or the control of any member of the Scottish Executive or any other person.  This 
ensures that the Board may not be directed or controlled by anyone outside the Board, including 
the First Minister when he or she exercises appointment powers alone, the Scottish Ministers 
when they act collectively, junior Scottish Ministers (who are not members of the Scottish 
Executive by virtue of section 44 of the Scotland Act 1998) and the Lord President. 

36. Subsection (4) refers to Schedule 1 which sets out matters relating to the Board such as 
membership, fees and expenses, administrative support and procedures.  Schedule 1 is further 
explained below. 

Section 10 – Judicial offices within the Board’s remit 

37. The judicial offices within the Board’s remit are listed at subsection (1).  Two of the 
offices listed (“office of temporary judge” and “office of part-time sheriff”) are defined by 
reference to statutory provision in section 68.  The Board’s remit does not extend to the offices 
of Lord President and the Lord Justice Clerk for which separate provision is made at sections 18 
and 19. Subsection 1(c) provides that the office of temporary judge falls within the Board’s remit 
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except where a candidate already holds or has held a judicial office as set out in subsection (1A).  
This means that a person who has already been or is a judge in the Court of Justice of the 
European Communities in Luxembourg, a judge in the European Court of Human Rights in 
Strasbourg, a sheriff, a sheriff principal or the Chairman of the Scottish Land Court may be 
appointed as a temporary judge without having to be interviewed or selected by the Board.    

38. Subsection (1)(g) enables the Scottish Ministers by order to add other judicial offices to 
the Board’s remit only in so far as either the First Minister or the Scottish Ministers are able to 
make appointments to that office or nominate or recommend individuals for appointments to that 
office.  Under subsection (3) the judicial offices that may be added to the Board’s remit by way 
of this order-making power include tribunal membership, part-time offices and temporary 
offices. 

Section 11 – Recommendations of the Board 

39. Subsection (1) ensures that only individuals who have been recommended by the Board 
for appointment to judicial office may be nominated or recommended by the First Minister or 
Scottish Ministers as applicable.   

40. Subsections (2) to (5) set out a formal process to be followed if the relevant Minister 
decides not to accept a recommendation of the Board.  The Minister must explain his or her 
decision in a notice to the Board and the Board must reconsider the matter and make a further 
recommendation.  These provisions are intended to enable the Minister to seek clarification or 
further information in respect of the Board’s recommendations.   

41. Subsection (6) recognises that both the First Minister and the Scottish Ministers have, in 
different circumstances, the function of making appointments or nominating or recommending 
individuals for appointment to judicial office. 

Section 12 – Selection criteria 

42. Subsection (2) makes it clear that selection must be solely on merit.  This is intended to 
prevent selection on other grounds (e.g. seniority).  Merit has not been defined but would 
encompass the applicants’ abilities and competencies in respect of the criteria for the particular 
judicial office.  It is wider than professional knowledge and would extend to attributes such as 
strong interpersonal skills.  

43. In addition, subsection (3) requires that an individual may only be selected if he or she is 
of good character.  This is a test that all candidates must meet after which merit is the sole 
criterion. 

Section 13 – Assessment of legal knowledge, skills and competence 

44. Subsection (1) provides that only the legal and judicial members of the Board may assess 
the legal competence of a candidate.  Nevertheless, under subsection (2) the decision about 
whether to recommend an individual for appointment remains a matter for the Board as a whole.    
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Section 14 – Encouragement of diversity 

45. Subsection (1) places a specific duty on the Board to encourage diversity.  This is to 
ensure that the pool of candidates for recommendation to judicial office is as wide as possible 
and is representative of the communities in which they will serve.  Under the duty, the Board 
could, for example, promote schemes to encourage a diverse range of applicants for each post.  
Subsection (2) makes clear that, notwithstanding subsection (1), merit remains the sole criteria 
for selection and the person selected must be of good character.  

Section 15 – Guidance 

46. Subsections (1) and (2) confer powers on both the Scottish Ministers and the Lord 
President to issue guidance to the Board.  The power is conferred on both because both have an 
interest in the work of the Board. 

47. Subsection (3) provides a non-exhaustive list of examples of the sorts of issues which 
may be included in the guidance. 

48. Under subsection (4) the Board is required to have regard to any guidance issued under 
this section.  This means that the Board is required to consider the guidance, but the Board is not 
obliged to follow the guidance provided that the decision not to follow it is not unreasonable.  

49. To ensure transparency, subsections (8) and (9) require that guidance issued under this 
section must be published and laid before the Scottish Parliament. 

Section 15A – Guidance: procedure 

50. This section provides for Parliamentary scrutiny of guidance issued under section 15 by 
providing that such guidance must be laid in draft before the Scottish Parliament for a period of 
at least 21 days and that the Scottish Ministers or the Lord President (depending on whose 
guidance it is) must have regard to any recommendations made by the Parliament.   

Section 16 – Confidentiality of information 

51. This section recognises that the Board will be dealing with sensitive and personal 
information.  Subsection (1) prohibits unauthorised disclosures by the Board, its staff or indeed 
anyone who has been privy to confidential information relating to the appointment to judicial 
office process.  For example, a candidate’s referee, who has provided information to the Board, 
is prohibited from disclosing that information unless the disclosure is authorised, that is, unless 
subsection (3) applies. 

52. Subsection (2) clarifies that in this context, confidential information is information that 
relates to an identified or identifiable individual.  Subsection (4) makes it clear that information 
given by one person about another person (for example, a reference) is confidential information 
about both persons. 
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53. Subsection (3) sets out the limited circumstances in which disclosure of information is 
authorised, which includes when the subject of the information is content for the information to 
be disclosed.  In the case of a reference, the effect of subsection (4) is that both the candidate and 
the referee would have to agree to the disclosure.  Disclosure is also authorised where either the 
Board or the Scottish Ministers need to disclose certain information in order to carry out their 
functions in connection with a judicial appointment (for example, when inviting references or 
arranging criminal records checks). 

54. Under subsection (5), disclosure of confidential information that has already been in the 
public domain would not breach the subsection (1) duty against unauthorised disclosure.   

55. Subsection (6) provides that a disclosure of confidential information which is not 
authorised under subsection (3), or which discloses information not already in the public domain 
in terms of subsection (5), is actionable in the civil courts by the subject of the information 
where he or she can establish that loss or damage has resulted from the disclosure.  For example, 
the situation might arise that Queens Counsel X was a candidate for judicial office and this was 
disclosed to solicitor Y who would otherwise have appointed X to a complex and lengthy case 
but decides not to on the basis that X, if successful, would be unable to commit to the case.  If X 
was not successful in obtaining a judicial appointment and later discovered that he or she had 
been Y’s initial choice and had effectively lost out on a significant case, X would be likely to be 
able to establish loss and would therefore have a right of action. 

56. To the extent that information is prohibited from disclosure by this section it is exempt 
from disclosure under a freedom of information request, by virtue of section 26(a) of the 
Freedom of Information (Scotland) Act 2002 (asp 13).  That Act applies to the Board by virtue 
of paragraph 21 of schedule 1 of the Bill.  

Section 17 – Annual report 

57. This section places a requirement on the Board to produce and publish a report which sets 
out how they have carried out their functions during the year.  The Board is required to submit 
the report to the Scottish Ministers and in turn the Scottish Ministers are required to lay a copy of 
the report before the Scottish Parliament. 

Lord President and Lord Justice Clerk 

Section 18 – Appointment   

58. The arrangements for selecting a Lord President and a Lord Justice Clerk when these 
respective offices are vacant are set out in section 18 and schedule 2 which require the First 
Minister to establish a selection panel with the function of making a recommendation to the First 
Minister about those individuals deemed suitable for appointment. 

59. The arrangements for appointing to these offices are set out in section 95 of the Scotland 
Act 1998.  This provides that it is for the Prime Minister to recommend to The Queen the 
appointment of a person as the Lord President or the Lord Justice Clerk.  However, the Prime 
Minister cannot recommend any person who has not been nominated by the First Minister.  In 
recognition of the role of the panel established under subsection (2), subsection (4) places a duty 
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on the First Minister to wait until the panel has made its recommendation before nominating any 
individual for appointment and subsection (5) requires the First Minister to have regard to the 
panel’s recommendation. 

Section 19 – Selection criteria 

60. This section is a similar provision to section 12.  Subsection (2) makes it clear that 
selection to either of these offices must be solely on merit in order to ensure the integrity of the 
process.  In addition, subsection (3) requires that an individual may only be selected if he or she 
is of good character. 

Other Court of Session judges 

Section 20 – Eligibility of solicitors for appointment as judges 

61. At present those who are eligible for appointment as a judge of the Court of Session are: 
in terms of article xix of the Union with England Act 1707 advocates of 5 years standing and 
Writers to the Signet of 10 years standing who have passed the civil law exam two years before 
appointment; and by paragraph 1 of schedule 4 to the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990 (c.40) (“the 1990 Act”) sheriffs principal and sheriffs who have served 5 
years and solicitors with rights of audience in both the Court of Session and High Court of 
Justiciary for 5 years.  

62. This section amends schedule 4 of the 1990 Act to further extend eligibility to include 
solicitors with rights of audience for 5 years in either the Court of Session or the High Court of 
Justiciary.  Recommendation for appointment to judicial office is the function of the Judicial 
Appointments Board for Scotland.  

Section 21 – Temporary judges: tenure 

63. Section 35(3) of the 1990 Act gives the Scottish Ministers the power to appoint 
temporary judges, if it appears expedient to do so, after consulting the Lord President.  Those 
appointed have the full powers of a judge of the Court of Session.  Paragraphs 5 to 11 of 
schedule 4 to the 1990 Act make provision in respect of their terms and conditions of 
appointment.  This section amends paragraph 5 of schedule 4 of the 1990 Act by inserting new 
sub-paragraphs (2) to (9) bringing the provisions for the tenure of a temporary judge in line with 
the existing provisions relating to part-time sheriffs as set out at section 11B of the 1971 Act. 

Section 22 – Re-employment of retired judges 

64. Provision in relation to the re-employment of retired judges is made at section 22(1) of 
the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73) (“the 1985 Act”) which 
enables the Lord President of the Court of Session, with the consent of the Scottish Ministers, to 
appoint retired judges so that they can give assistance to the Court of Session and the High Court 
of Justiciary.  This section amends section 22(1) of the 1985 Act to remove the requirement on 
the Lord President to obtain the consent of the Scottish Ministers and to prevent a judge of the 
Court of Session who has been removed from office under section 95(6) of the Scotland Act 
1998, from being re-employed under this section.  Such re-employment does not fall within the 
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remit of the Judicial Appointments Board.  Similar provision is made in section 24 for the re-
employment of retired sheriffs principal and sheriffs. 

Sheriffs principal, sheriffs and part-time sheriffs 

Section 23 – Appointment of temporary sheriffs principal 

65.  Section 11 of the 1971 Act provides that the Scottish Ministers may appoint temporary 
sheriffs principal where a vacancy occurs in the office of sheriff principal and the appointment of 
a temporary replacement would be expedient.  This section amends section 11 to provide that 
such appointments are made by the Scottish Ministers at the request of the Lord President. 

Section 24 – Re-employment of retired sheriffs principal and sheriffs 

66. This section adds a new section 14A to the 1971 Act to provide for the re-employment of 
retired sheriffs principal and sheriffs.  The new section 14A provides that a sheriff principal may, 
as a temporary measure, appoint a former sheriff principal or sheriff to act as a sheriff in that 
sheriffdom.  However, a former sheriff principal or sheriff is not eligible for such re-employment 
if he has been removed from office under section 12E of the 1971 Act (as inserted by section 38 
of the Bill) or if he or she is 75 years of age or older.  Subsection (8) provides that, where such a 
sheriff reaches the age of 75 whilst he or she is continuing to deal with a particular case, the 
appointment can continue until that case is completed.   

Section 25 – Appointment of part-time sheriffs 

67. This section amends section 11A of the 1971 Act to place a requirement on the Scottish 
Ministers to consult the Lord President prior to appointing a part-time sheriff.   

Section 25A – Sheriffs and part-time sheriffs: official oaths 

68. This section requires sheriffs and part-time sheriffs to take the oath of allegiance to the 
Queen and the judicial oath on appointment.  This is done by amending Part 2 of the Schedule of 
the Promissory Oaths Act 1868 to include them in the list of judicial office holders who are 
required to take this oath.  

Chapter 4 – Judicial conduct 

Sections 26 and 27 – Judicial conductRules about investigations etc. and Powers of the 
Lord President 

69. These sections enable the Lord President to establish a judicial conduct scheme and are 
pursuant on the Lord President’s responsibility in section 2(2)(e) of making and maintaining 
appropriate arrangements for the investigation and determination of any matter concerning the 
conduct of judicial office holders and the review of such determinations. 

70. Section 26(1) provides that the Lord President may make rules for the investigation and 
determination of issues of judicial conduct and for reviews of any such determinations.  
Subsection (2) contains a non-exhaustive list of the matters that may be covered by the rules.  
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Subsection (3)(a) would enable the Lord President to, for example, make provision in the rules in 
terms of subsection (2)(f) for different people to conduct investigations dependent on whether a 
judge or sheriff was the subject of the investigation.  Subsection (3)(b) provides for the 
publication of these rules.  

71. Section 27 enables the Lord President to administer one of three types of disciplinary 
sanction where an investigation has been carried out and the investigator has recommended a 
disciplinary sanction.  The disciplinary sanctions are set out at subsection (1) and are, in 
ascending order of severity: formal advice, a formal warning and a reprimand.  This is a 
discretionary power and subsection (3) makes it clear that this does not restrict what the Lord 
President may do informally. 

Sections 28, 29, 30 and 31 – Judicial Complaints Reviewer, tenure, guidance and the Lord 
President’s powers on referral  

72. Section 28 provides for the appointment by the Scottish Ministers (with the consent of the 
Lord President) of a Judicial Complaints Reviewer (“the Reviewer”).  Under subsection (5), 
certain categories of persons are disqualified from appointment as the Reviewer.  This is to 
ensure the independence of the person appointed from political, ministerial or judicial influence.  
The functions of the Reviewer are: on request of the complainant or of the judicial office holder 
who has been the subject of the investigation, to review the handling of an investigation in terms 
of procedure; where the procedure has not been followed to refer such a case to the Lord 
President; to prepare and publish reports on investigations; and to make written representations 
to the Lord President about such procedures.  The Reviewer role is only procedural.  The 
Reviewer is not given the function of reviewing the merits.  

73. Section 29 sets out the details of the Reviewer’s appointment.  Subsection (1) gives the 
Scottish Ministers the power to determine, with the consent of the Lord President, the period of 
tenure and the terms and conditions of appointment of the Reviewer.  The circumstances in 
which the Reviewer may be removed from office are set out at subsection (5).  Provision is made 
at subsection (4) for the Scottish Ministers to effect such a removal and for the consent of the 
Lord President to be obtained before a removal can take place.  Whilst the Reviewer may be re-
appointed (subsection (7)) a limit of 5 years is placed on their total, consecutive or otherwise, 
period of office by subsection (8).  

74. Section 30 provides that the Reviewer must comply with any guidance that the Scottish 
Ministers may issue about the carrying out of the Reviewer’s functions.  Subsection (2) places a 
duty on the Scottish Ministers to consult the Lord President before issuing any such guidance.   

75. Section 31 provides for the end of the process.  It provides that where the Reviewer refers 
a case to the Lord President under section 28(2)(b) the Lord President may vary or revoke the 
determination (or part thereof); cause a fresh investigation to be carried out; confirm the 
determination; or deal with the referral in such other way as the Lord President considers 
appropriate. 
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Section 32 – Suspension 

76. This section makes provision for suspension of judicial office holders where the Lord 
President considers it necessary for the purpose of maintaining public confidence in the 
judiciary.  Subsection (4) provides that the suspension would be done by the Lord Justice Clerk 
if the Lord President is unavailable, or where both are unavailable by the senior judge of the 
Inner House.  Such suspension does not affect a judicial office holder’s salary.  An example of 
the type of situation in which this might be used is where an alleged incident of a serious nature 
involving a judicial office holder is reported widely in the press.    

77. This power is separate from the suspension provisions in Chapter 5 of Part 2 of the Bill.  
Suspension under this section is not dependent upon a tribunal having been convened. 

Chapter 5 – Removal of judges and sheriffs 

Judges 

Section 33 – Tribunal to consider fitness for judicial office 

78. This section provides that the First Minister must set up a tribunal to investigate and 
report on whether a person is unfit to hold judicial office by reason of inability, neglect of duty 
or misbehaviour where requested to do so by the Lord President or in other such circumstances 
as he thinks fit.  

79. Section 95 of the Scotland Act 1998 provides for the removal of a judge of the Court of 
Session and the Chairman of the Scottish Land Court.  Subsection (8) of that section provides 
that the Scottish Parliament may make provision by Act for a tribunal to investigate and report 
on whether such a judge is unfit for office by reason of inability, neglect of duty or misbehaviour 
and for the report to be laid before the Parliament.  Subsection (9) of that section states what 
must be covered by such provision and subsection (11) provides that the tribunal must comprise 
of at least three persons.  A temporary order was made in 1999, namely the Scotland Act 
(Transitory and Transitional Provisions) (Removal of Judges) Order 1999 (SI 1999/1017), 
pending the coming into force of an Act of the Scottish Parliament dealing with those matters.  
The provisions in this part of the Bill are to replace those transitory provisions. 

80. Subsections (4) to (7) of this section provide that the tribunal is to consist of two judge 
members (including one member of the Judicial Committee of the Privy Council and one judge 
or former judge of the Court of Session), one advocate or solicitor with at least 10 years 
experience and one lay person.   

Section 34 – Suspension during investigation 

81. This section provides for the suspension of a judge who is being or is to be investigated 
by a tribunal at the instigation of the Lord President or the First Minister.  Suspension is by the 
former where the Lord President has initiated the investigation and by the latter where the 
tribunal has recommended it.  As with suspension under section 32, suspension under this 
section does not affect the payment of salary of those judges.  Section 95(9) of the Scotland Act 
1998 provides that provision may be made for suspension.  
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Section 35 – Further provision about tribunals 

82. This section provides that a tribunal may require any person to attend its proceedings to 
give evidence or may require any person to produce documents and for the enforcement of these 
requirements by providing that if a person fails to comply with either or both of these 
requirements the tribunal may make an application to the Court of Session.  The Court of Session 
may in turn make an order enforcing compliance or deal with the matter as if it were contempt of 
court.  This section also provides that the Court of Session may, by act of sederunt, set out the 
procedures which will apply to these tribunals; and that the Scottish Ministers may pay such 
remuneration and expenses as are reasonably required.  The rules of procedure may cover, for 
example, notification of the constitution of a tribunal to the judge who is to be investigated; time 
limits for responding to requests for information; any set form for responding to such requests; 
and how and by whom the matter is to be investigated.   

Section 36 – Report of tribunal 

83. Section 95(8) of the Scotland Act 1998 provides that provision is to be made for a report 
from a tribunal to be laid before Parliament and this section makes that provision.   

Section 37 – Temporary judges: removal from office 

84. This section sets out the different arrangements for removal from office of temporary 
judge.  Temporary judges are treated differently because they are appointed in a different way to 
permanent judges.  The Scottish Ministers may appoint a temporary judge under section 35(3) of 
the 1990 Act and these provisions enable the First Minister to remove a temporary judge.  
Temporary judges are subject to the same tribunal arrangements as permanent judges and may 
only be removed if the tribunal has reported that they are unfit to hold that office. 

Sheriffs 

Section 38 – Consideration of fitness for, and removal from, shrieval office 

85. This section substitutes sections 12A to 12F in place of the existing section 12 of the 
1971 Act bringing the provisions into line with that proposed for judges in Part 2 Chapter 5.  
Section 12 of the 1971 Act provided for the removal of sheriffs from office.  No provision is 
made in the Scotland Act 1998 for removal of sheriffs unlike the position with judges.  Section 
11C of the 1971 Act (removal of part-time sheriffs from office) is repealed by paragraph 4(3) of 
Schedule 5 to the Bill as these new sections also cover part-time sheriffs. 

86. New Section 12A provides that the First Minister must set up a tribunal to investigate and 
report on whether a person is unfit to hold judicial office by reason of inability, neglect of duty 
or misbehaviour where requested to do so by the Lord President or in other such circumstances 
as he thinks fit.  Subsection (2) of the new section 12A provides that sheriffs principal, sheriffs 
and part-time sheriffs are all subject to the jurisdiction of such tribunals.  Subsection (3) of the 
new section 12A provides that a tribunal may only be constituted if the Lord President has been 
consulted.  Subsections (4) to (8) provide that the tribunal is to consist of 1 judge who must be a 
member of the Judicial Committee of the Privy Council, 1 sheriff principal or sheriff, 1 advocate 
or solicitor of 10 years experience and 1 lay member; that the selection of members is to be made 
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by the First Minister with the agreement of the Lord President and that the member of the JCPC 
is to chair the tribunal. 

87. New section 12B provides for the suspension by the Lord President or the First Minister 
of the sheriff principal, sheriff or part-time sheriff who is being or is to be investigated.  The 
Lord President has the power to suspend where he or she has requested the First Minister to set 
up a tribunal.  The First Minister has the power to suspend where the tribunal recommends to 
him or her that the person should be suspended.    

88. New section 12C makes the same provision to that for judges in section 35.  

89. New section 12D makes the same provision to that for judges in section 36.  

90. New section 12E provides that the First Minister may remove a sheriff principal, sheriff 
or part-time sheriff from office following a report from a tribunal to the First Minister that the 
person is unfit by reason of inability, neglect of duty or misbehaviour.   That report must be laid 
before the Scottish Parliament.  In addition, the First Minister may only remove a sheriff 
principal or sheriff from office by order made by statutory instrument.   

Justices of the Peace 

Section 38A – Provision relating to tribunal considering fitness for office of justices of the 
peace 

91. This section amends section 71 of the Criminal Proceedings etc. (Reform) (Scotland) Act 
2007 (“the 2007 Act”) to provide that the provisions as respects the tribunal (including 
procedures for the tribunal and the tribunal’s ability to suspend a JP during an investigation) and 
authorising a specified body or class of persons to recommend that an investigation be carried 
out should be made by the Court of Session by act of sederunt instead of by Scottish Ministers.   

Chapter 5A – Training and appraisal of justices of the peace 

Section 38B – Training and appraisal of justices of the peace 

92. This section amends section 69 of the 2007 Act to transfer responsibility for training and 
appraisal of justices of the peace from Scottish Ministers to the Lord President. 

PART 3 – THE COURTS 

The Court of Session 

Section 40 – Maximum number of judges 

93. This section amends section 1 of the Court of Session Act 1988 (“the 1988 Act”) by 
inserting a new subsection (3A) which places a requirement on the Scottish Ministers to consult 
the Lord President before making an order increasing the number of judges in the Court of 
Session.  Subsection (3) retains the affirmative resolution procedure and updates the terminology 
to refer to the Scottish Parliament. 
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Section 41 – Number of judges of the First and Second Divisions of the Inner House 

94. This section amends section 2 of the 1988 Act to require the Scottish Ministers to consult 
the Lord President before making an order under subsection (2A) altering the number of senior 
judges in the two Divisions. 

Section 42 –Divisions of the Inner House 

95. This section provides for the quorum of a Division of the Inner House considering solely 
procedural matters to be set by act of sederunt.  It does so by inserting a new act of sederunt 
making power regarding quorum in section 5(ba) of the 1988 Act.  This is intended to provide 
the Court of Session with a flexible power to make provision for the quorum of judges where a 
Division is dealing only with procedural matters.  For example, the quorum may be reduced to 1 
judge when dealing with only procedural matters.  There is a consequential amendment to 
section 2(3) of the 1988 Act to remove a reference to an extra Division being composed of 3 
judges.  In addition, provision regarding which judge should preside over an extra Division, and 
sign its judgments and interlocutors, has been shifted from section 2(3) to the new section 5(ba) 
power. 

Sheriff courts 

Section 44 – Sheriff principal’s responsibility  

96. Section 15(1) of the 1971 Act confers on sheriffs principal the responsibility for ensuring 
the speedy and efficient disposal of business in the sheriff courts in their sheriffdoms.  
Subsection (2) of section 44 replaces section 15 of the 1971 Act.  The new section 15(1) re-states 
this responsibility, bringing the wording in line with the wording of the Lord President’s 
responsibility in section 2(2)(a).  The new subsections (2) and (3) of section 15 re-state the 
existing section 15(2) of the 1971 Act.  The new section 15(4) makes it clear how this 
responsibility of sheriffs principal and their direction making power relates to the Lord 
President’s overarching responsibility in section 2(2)(a) and the Lord President’s direction 
making power in section 2(3).      

97. Section 16 of the 1971 Act sets out sheriffs principals’ powers in respect of the duties and 
leave of absence of sheriffs, to support them in their responsibilities for the speedy and efficient 
disposal of business in the sheriff courts.  These powers are subject to the direction of the 
Scottish Ministers.  Subsection (3) of section 44 amends section 16 of the 1971 Act to remove 
the direction making power of the Scottish Ministers and to make this function subject to Lord 
President’s overarching responsibility in section 2(2)(a) and the Lord President’s direction 
making power in section 2(3). 

98. Section 17 of the 1971 Act provides that a sheriff principal may fix sittings and business 
of sheriff courts in his or her sheriffdom and sessions for civil business.  Subsection (4) of 
section 44 amends section 17 to make this function subject to the Lord President’s overarching 
responsibility in section 2(2)(a) and the Lord President’s direction making power in section 2(3). 

99. Section 20 of the 1971 Act provides that the Lord Advocate may issue instructions to 
procurators fiscal under section 8(1) of the Sheriff Courts and Legal Officers (Scotland) Act 
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1927 (c.35) for the purpose of ensuring the speedy and efficient disposal of business in the 
sheriff courts.  Subsection (5) of section 44 amends the wording of section 20 of the 1971 Act to 
bring it into line with the responsibilities imposed on the Lord President in section 2(2)(a) of the 
Bill and on sheriffs principal in the amended section 15 of the 1971 Act.  There is no change in 
substance. 

Section 45 – Repeal of certain responsibilities of Scottish Ministers 

100. Section 56 establishes a body corporate to be known as the SCS.  Section 57 gives the 
SCS the function of providing the property, services, officers and other staff required by the 
Scottish Courts (including the sheriff courts) and the judiciary of those courts.  Scottish Ministers 
role in section 1 of the 1971 Act is therefore redundant and is repealed in this section.  This 
section also repeals the Scottish Ministers’ power to give administrative directions in section 9 of 
the 1971 Act as this role now rests with the Lord President under section 2(3).   

Section 46 – Lord President’s default power 

101. In recognition of the Scottish Ministers duties and powers in relation to sheriff courts, 
section 18 of the 1971 Act provided them with a default power which enabled them to step in 
and take over the functions of a sheriff principal where they considered that he or she was 
exercising his or her functions in such a way as to prejudice the efficient disposal of business in, 
or organisation or administration of, the sheriff courts within their sheriffdom or that their 
actions were not in the interests of the public.  The power was intended for use in the case of 
significant malfunction, for example a sheriff principal issuing an arbitrary instruction excluding 
certain types of cases from being heard within the courts of their sheriffdom.  This section 
repeals section 18 of the 1971 Act and inserts a new section 17A in that Act which provides the 
Lord President with an equivalent default power. 

Section 47 – Alteration of boundaries of sheriffdoms 

102. There are at present 6 sheriffdoms in Scotland, each headed by a sheriff principal.  
Scottish Ministers have powers under section 2 of the 1971 Act to alter the boundaries of these 
sheriffdoms, to form new sheriffdoms and to provide for the abolition of sheriffdoms.  These 
powers are exercisable by order.  The Bill shifts responsibility for the deployment of the 
judiciary to the Lord President in his capacity as head of the Scottish judiciary and the SCS 
becomes responsible for the provision and resourcing of courts in Scotland.  Section 47 therefore 
makes the necessary consequential changes to section 2 of the 1971 Act to support these changes 
in responsibility by providing the Lord President with power, exercisable by order, to alter the 
boundaries of sheriffdoms, to form new sheriffdoms and to provide for the abolition of 
sheriffdoms.  Whilst the Lord President may exercise this power at his or her own volition, 
subsection (4) makes the exercise of the power subject to the consent of the SCS if, as a 
consequence, any office requires to be abolished.  This is because subsection (5) places a duty on 
the SCS to pay such compensation to anyone who loses his or her office.  Subsection (4) also 
provides that orders, which involve consequential alterations to the sheriff court district 
boundaries, a requirement to open a new sheriff court or the closure of an existing sheriff court, 
may only be made on the recommendation of the SCS.  Subsection (7) provides that such an 
order shall be subject to the negative resolution procedure of the Scottish Parliament. 
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Section 48 – Sheriff court districts and places where sheriff courts are to be held  

103. Section 3 of the 1971 Act provides that it is for the Scottish Ministers to decide the 
arrangement of sheriff court districts and where sheriff courts should be held.  These powers 
were commensurate with their duty to make provision for sheriff courts in Scotland and were 
exercisable by order.  The Bill shifts this responsibility to the SCS and as a consequence this 
section amends section 3 of the 1971 Act to provide that such changes, which may include the 
closure of an existing court or the opening of a new court or the alteration of sheriff court 
districts, will be for the SCS to recommend to the Lord President and for the Lord President to 
make by order.  Subsection (6) provides that such an order shall be subject to the negative 
resolution procedure of the Scottish Parliament.   

Section 49 – Repeal of power to appoint sheriff to assist Scottish Ministers 

104. This section repeals section 8 of the 1971 Act as the Scottish Ministers will no longer 
have a role in respect of the administration of sheriff courts by virtue of the repeal of sections 1 
and 9 of the 1971 Act in section 45 of the Bill and therefore their power under section 8 to 
appoint a sheriff to assist them in relation to the organisation and administration of sheriff courts 
is no longer appropriate. 

Section 50 – Sheriffs principal and sheriffs acting in other sheriffdoms 

105. This section replaces references to the Scottish Ministers in section 10 of the 1971 Act 
with references to the Lord President.  It moves the power and responsibility for the movement 
of sheriffs principal and sheriffs across sheriffdoms from the Scottish Ministers to the Lord 
President.  This is in line with the Lord President’s role of securing the efficient disposal of 
business in all of the Scottish courts, including the sheriff courts, in section 2(2)(a).  

Section 51 – Residence and leave of absence of sheriffs principal 

106. Section 13 of the 1971 Act gives the Scottish Ministers functions in relation to residence 
and leave of absence of sheriffs principal.  In line with the Lord President’s responsibilities in 
section 2(2)(a), this section amends section 13 of the 1971 Act to give that role to the Lord 
President.  Subsection (3) of section 51 amends section 13(2) to clarify that the reference to 
seven weeks leave in that section is intended to be holiday leave.  Subsection (4) adds a new 
subsection (3) to section 13 to clarify that any other leave should be approved by the Lord 
President.  This would cover, for example, study leave and attendance at conferences.  

Section 52 – Number, residence and deployment of sheriffs 

107. Section 14 of the 1971 Act provides that the Scottish Ministers may by order prescribe 
the number of sheriffs to be appointed for each sheriffdom, that they may direct sheriffs as to 
their residence and as to their sheriff court district.  This section amends section 14 by repealing 
the power to prescribe the number of sheriffs to be appointed for each sheriffdom and 
transferring the role of the Scottish Ministers to the Lord President. 
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Section 53 – Leave of absence of sheriffs 

108. Section 16 of the 1971 Act gives the Scottish Ministers functions in relation to duties and 
leave of absence of sheriffs.  In line with the Lord President’s responsibilities in section 2(2)(a), 
this section amends section 16 of the 1971 Act to give that role to the Lord President.  Paragraph 
(a) also clarifies that that the reference to seven weeks leave in section 16(2) is to holiday leave.  
Subsection (3) adds a new subsection (2A) to section 16 to clarify that it is for the sheriff 
principal of the sheriffdom to approve the leave of absence of a sheriff for any other purpose.  
This would cover for example study leave and attendance at conferences.  

Justice of the peace courts 

Section 54 – Establishment, constitution etc. 

109. Section 59 of the 2007 Act provides the Scottish Ministers with a power to establish 
Justice of the Peace courts (“JP courts”) by order, with reference to particular sheriff court 
districts.  Before making an order establishing JP courts, the Scottish Ministers must consult the 
sheriff principal for the relevant sheriffdom.  Subsection (5) requires the Scottish Ministers, in 
deciding whether a JP court is necessary, to take account of the amount of summary criminal 
business and the capacity of other JP or sheriff courts in the sheriffdom.  Subsection (6) provides 
that, where JP courts have been established, the Scottish Ministers may subsequently, by order, 
provide for the relocation or disestablishment of a JP court.  Subsection (7) provides that, before 
making such an order, the Scottish Ministers must consult the sheriff principal for the relevant 
sheriffdom.  Section 54(2) transfers these responsibilities to the Lord President.  This reflects the 
Lord President’s responsibility for securing the efficient disposal of business in the Scottish 
courts in section 2(2)(a).   

110. Section 63(2) of the 2007 Act provides that the Scottish Ministers may amend section 
6(2) of the Criminal Procedure (Scotland) Act 1995 (c.46) so that it provides that a JP court 
(where not constituted by a stipendiary magistrate) is to be constituted by one JP only.  Section 
54(3) transfers this power to the Lord President.   

Section 55 – Sheriff principal’s responsibility  

111. Section 61 of the 2007 Act places the responsibility for the efficient administration of 
justice of the peace courts in the sheriffdom on the sheriff principal.  In exercising this 
responsibility, the sheriff principal may issue administrative directions to those involved in the 
administration of JP courts (other than the Scottish Ministers).  The Scottish Ministers may also 
issue administrative directions for the purpose of ensuring the efficient administration of JP 
courts, subject to prior consultation with the sheriff principal. 

112. Section 55 substitutes a new section 61 in the 2007 Act.  This mirrors the provisions 
made at section 44 in respect of the responsibilities of sheriff principals for sheriff courts, as 
described at paragraph 96 above.  New subsections (2) and (3) give sheriffs principal the power 
to give administrative directions to any justice of the peace, including part-time justices of the 
peace, within their sheriffdom and also the staff of the SCS within their sheriffdom - such 
directions must be complied with.  Administrative directions by their nature must be in 
pursuance of the sheriff principal’s duty to ensure the efficient disposal of business.   
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113. Subsection (4) recognises the over arching role of the Lord President in respect of the 
efficient disposal of business across all courts in Scotland and makes the duties and 
responsibilities of sheriffs principal subject to that role and to the direction giving power of the 
Lord President at sub-section 2(3). 

Court holidays 

Section 55A – Court holidays in sheriff courts and justice of the peace courts 
114. This section enables sheriff principals to specify an additional day’s holiday for court 
staff.  The intention is that this would be used to give court staff a day’s holiday on or around St 
Andrew’s Day in line with the rest of the public sector. 

PART 4 – THE SCOTTISH COURT SERVICE 
 
115. Part 4 of the Bill establishes a body corporate known as the Scottish Court Service (“the 
SCS”) whose functions are to provide the administrative support for the Scottish courts, the 
judiciary of those courts and certain other specified persons.  The existing Executive Agency of 
the Scottish Government, also known as the SCS, will be replaced by this new body.  The new 
SCS will be part of the Scottish Administration but not part of the Scottish Government (see 
paragraph below as to the mechanism for achieving this).  This is in contrast to the existing SCS 
which, as an Executive Agency, is part of the Scottish Government and therefore under 
Ministerial control.  The new SCS will consist of 7 judicial members and 6 non-judicial 
members and will have its own staff of civil servants.  It will not be under Ministerial control but 
it will have to agree a corporate plan with the Scottish Ministers.  There is also a default power 
for the Scottish Ministers to take over the functions of the SCS. 

116. Paragraph 1 of Schedule 3 to the Bill (which makes further provision about the SCS) 
provides that the SCS is to be the holder of an office.  That paragraph also provides that the SCS 
is to be the name of both the office-holder and the office itself.  The intention is that an order will 
be made at Westminster under section 104 of the Scotland Act 1998 (power to make provision 
consequential on legislation of, or scrutinised by, the Parliament) to include the office known as 
the SCS within the Scottish Administration. 

Functions 

Section 57 – Administrative support for the Scottish courts and judiciary 

117. This section provides for the SCS’s principal function of running the court service in 
Scotland.  In doing so the section also provides that they must take into account, in particular, the 
needs of members of the public and those involved in proceedings in courts and that they must 
co-operate with others involved in the administration of justice.  This latter requirement would 
cover, for example, cooperation with the Crown Office and Procurator Fiscal Service over the 
scheduling of criminal cases.  The courts covered by this function are the Court of Session, the 
High Court of Justiciary, the Registration Appeals Court, the Election Court, the Lands 
Valuation Appeal Court, the sheriff courts, JP courts and such other courts as may be specified 
by the Scottish Ministers by order. 
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Section 58 – Administrative support for other persons 

118. This section provides that the SCS also has the function of providing administrative 
support for various other persons.  In particular subsection (1)(a) provides that the SCS has the 
function of providing administrative support for the functions conferred on the Lord President as 
head of the Scottish judiciary under section 2 of the Bill and support for the Lord President’s 
other non-judicial functions.  The latter covers the functions carried out by the Lord President’s 
Private Office in  providing support to the Lord President in carrying out a range of statutory and 
other functions such as powers of appointment, removal and rule-making or rule approval in 
relation to tribunals and in respect of the Law Society of Scotland, the Scottish Legal Complaints 
Commission and university ordinances.  Subsection (1)(b) provides that the SCS has the function 
of providing administrative support to the delegate where the Lord President has delegated one 
or more of his or her functions as head of the Scottish judiciary in section 2 under section 3.  
Subsection (1)(c) provides that the SCS has the function of providing administrative support to 
sheriffs principal in carrying out their functions of ensuring the efficient disposal of business in 
sheriff courts and of the timetabling of business in the sheriff courts in their sheriffdoms. 

Section 59 – Appointment etc. of office holders 

119. This section transfers the function of appointing various statutory office holders from the 
Scottish Ministers to the new SCS.  Schedule 4 makes the necessary consequential 
modifications.  These office holders are employed by the existing Executive Agency and will 
transfer to the new body corporate by virtue of paragraph 18 of schedule 3 to the Bill.   

Section 60 – Payment of remuneration etc. of certain judicial office holders 

120. This section amends the 1971 Act, the 1985 Act and the 1990 Act  to provide that the 
SCS will pay remuneration and allowances to temporary sheriffs principal, part-time sheriffs, re-
employed retired judges and temporary judges, with the responsibility for determining the level 
of that remuneration and those allowances remaining with the Scottish Ministers.  This is 
because budgetary responsibility for the use of temporary judges and sheriffs will rest with the 
SCS. 

Section 60 – Provision of advice etc. to the Scottish Ministers 

121.  This section makes more specific provision to that more general provision in paragraph 
15(2)(c) of schedule 3.  That paragraph provides that the SCS may do anything it considers 
necessary or expedient for the purposes of or in connection with its functions including, in 
particular, providing information and advice.  This section provides that the SCS may give 
information or advice, or make proposals, to the Scottish Ministers on matters relating to its 
functions or the administration of justice in Scotland.  Furthermore this section provides that the 
Scottish Ministers must have regard to such information, advice or proposals.  

Plans and reports 

Section 62 – Corporate plans 

122. This section places various requirements on the SCS in relation to business planning and 
gives a role to the Scottish Ministers in relation to the form and approval of such plans.  The first 
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plan will cover the period from the date the new SCS comes into being until a date to be 
specified by order.  Thereafter plans will be for three year periods, or for such other period as the 
Scottish Ministers determine by order.  Subsection (4)(b) provides for publication of the 
approved plan (such publication could be on the SCS website).  

Ministerial powers 

Section 65 – Guidance 

123. An example of the type of guidance that might be issued under this section is guidance on 
high level policies and priorities.  

Section 66 – Default power 

124. This section provides for the Scottish Ministers to take over the functions of the SCS in 
the event of serious failure.  In that event all of the functions of the SCS would be taken over by 
the Scottish Ministers.  Such action could be taken immediately by the Scottish Ministers and 
subsection (2) provides for this to be achieved by order.  If not approved by Parliament it would 
cease to have effect.  Subsection (8) provides that any action taken by the Scottish Ministers 
during a period in which they have taken over the running of the SCS by using this power 
remains valid where Parliament decides not to affirm the order.  This subsection also enables the 
Scottish Ministers to make consequential provisions arising from Parliament’s decision not to 
affirm such an order.  For example this could be used to enable contracts entered into by the 
Scottish Ministers in the period they have taken over the running of the SCS to be assigned to the 
SCS. 

PART 5 – GENERAL 

Section 67 – Orders and regulations 

125. This section sets out the procedure under which the Scottish Ministers can exercise 
powers which the Bill gives them to make subordinate legislation.  All orders and regulations are 
to be made by statutory instrument (and will be published as such).  Most will be subject to the 
Scottish Parliament's negative resolution procedure.  Orders under section 66(2) (default power) 
are to be made as described in paragraph 124 above.  Commencement orders made under section 
72(1) are not subject to parliamentary procedure.  Orders modifying the membership of the SCS 
under paragraph 2(4) of schedule 3 and orders which are made under section 70(1) which amend 
primary legislation are subject to the Scottish Parliament’s affirmative resolution procedure. 

126. The Lord President is also given power to make orders in sections 47 and 48 and the 
procedure for those orders is set out in those sections. 

SCHEDULE 1 – THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

Status of the Board 

127. Paragraph 1 makes it clear that the Board will not be a servant of the crown, which is 
appropriate given that the Board is set up as an independent entity, not subject to the direction or 
control of the Scottish Ministers. 
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Membership 

128. Paragraph 2 makes provision for 3 categories of members: judicial, legal and lay.  Whilst 
the Scottish Ministers are to appoint the legal and lay members it is for the Lord President to 
appoint the judicial members. 

The judicial and legal members 

129. Paragraph 3(1) and (2) sets out who qualifies as a judicial member and who qualifies as a 
legal member.  The Lord President and Lord Justice Clerk are excluded from judicial 
membership.  There are three judicial members and two legal members.  Sub-paragraph (4) 
provides the Scottish Ministers with an order-making power to modify the judicial or legal 
membership categories.  This power could be used to alter the membership of the Board on a 
permanent or temporary basis, for example, to add a new category of judicial office or increase 
the number of members from a particular category.  This may be necessary when the Board is 
asked to deal with a large number of appointments in a short period of time; the Board may 
require an increased membership to deal with the increased workload.  The effect of paragraph 
3(5) is that the Scottish Ministers may add judicial and legal members to the Board by order, but 
may only remove those members already added by order; they may not remove the membership 
categories set out in sub-paragraphs (1) and (2).  

The lay members 

130. Paragraph 4 provides that the number of lay members should at all times be the same as 
the combined total of judicial and legal members.  This is to preserve the balance of membership 
on the Board.  At commencement of this Act there would be five judicial and legal members on 
the Board, therefore five lay members.  If the numbers of judicial or legal members were 
increased by order under paragraph 3(4) the number of lay members would increase by 
equivalent number.  Sub-paragraph (2) sets out 3 criteria which must be fulfilled in order to 
qualify as a lay member.  

Persons disqualified from membership 

131. Under paragraph 5, certain categories of persons are disqualified from membership of the 
Board.  This is to ensure the independence of the Board from political or ministerial influence. 

Term of office 

132. Under paragraph 6(1), members will be appointed initially for a period of no more than 4 
years.  The actual period of appointment is to be determined by the person making the 
appointment, which would be the Lord President for judicial members and the Scottish Ministers 
for legal and lay members. 

133. Paragraph 6(2) and (3) enable a member to be re-appointed, but a member’s total term of 
office cannot exceed 8 years.  By virtue of paragraph 18, the Code of Practice for Ministerial 
Appointments to Public Bodies in Scotland (“the Code”), issued by the Commissioner for Public 
Appointments in Scotland under section 2 of the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 (asp 4), applies to legal and lay appointments to the Board.  The Code may 
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be revised from time to time, therefore the following explanation of the interaction between 
paragraph 6 and the Code applies only to the edition of the Code dated April 2006, which is the 
current Code at the date of introduction of this Bill.  The Code provides that only one further 
period of re-appointment to public office is permissible without an open competition to fill the 
office.  Under the Code, read with paragraph 6, a legal or lay member of the Board could be 
appointed initially for a period of 4 years and then re-appointed for a further 4 years without an 
open competition being held.  The member would then have served the maximum term of office 
under paragraph 6(3) and could not be re-appointed, even after an open competition.  To use a 
different example, if an individual was initially appointed for 3 years, and perhaps re-appointed 
without open competition for 2 years, the Code would require the member to re-apply in open 
competition for any further re-appointment up to their maximum term of office of 8 years under 
paragraph 6(3).   

134. Judicial members’ appointments and re-appointment are subject to paragraph 6(1) to (3); 
however, the Code does not apply to these appointments because they are made by the Lord 
President, not by the Scottish Ministers. 

135. Paragraph 6(4) sets out the various circumstances in which membership of the Board 
would cease.  These include reasons relating to a change in the status of the member, for 
example, if any category of member becomes a civil servant or member of the Scottish 
Parliament they are disqualified from membership by virtue of paragraph 5.  Another 
circumstance in which membership of the Board would cease is if the person no longer has the 
status which qualified them for the appointment in the first place (for example, a lay member 
becoming a practising solicitor, or a judge retiring from the Bench or being appointed as a Law 
Lord). 

136. To avoid disruption to the work of the Board, paragraph 6(5) provides that should a 
member’s tenure come to an end, the Scottish Ministers in the case of legal and lay members and 
the Lord President in the case of judicial members may direct that a member’s appointment be 
extended by up to 6 months.  This may be helpful in managing the succession of Board members 
and ensuring continuity of experience.   

137. Paragraph 6(7) brings in additional flexibility for membership to be extended (or further 
extended following a paragraph 6(5) extension) without a direction by the Scottish Ministers or 
the Lord President, but only where necessary in order for a member to complete consideration of 
a particular judicial appointment which the Board is dealing with at the time when the member’s 
appointment ceases.  For example, if a shrieval member of the Board was due to retire from the 
Board during an appointments process, the shrieval member could continue in office until he or 
she has concluded work on that appointments process. 

Resignation and removal of members 

138. Paragraph 7 sets out the procedure a member wishing to resign should follow.  This 
involves giving notice in writing to whoever appointed them – that is, the Lord President or the 
Scottish Ministers – and providing a copy of the notice to the other appointing office-holder.  For 
example, a resigning lay member would send their notice to the Scottish Ministers, copied to the 
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Lord President.  Sub-paragraph (3) provides that the period of notice is 6 months unless agreed 
otherwise by office-holder who has appointed the member. 

139. Paragraph 8 sets out the procedure for removing a member and the circumstances in 
which a member may be removed.  Responsibility for the removal of judicial members lies with 
the Lord President.  Sub-paragraph (1) provides that removal must be in writing and that the 
Lord President must consult the Chairing Member of the Board and the Scottish Ministers before 
satisfying himself that grounds for removal exist.  Equivalent procedures are set out at sub-
paragraph (2) for the Scottish Ministers in respect of the removal of legal and lay members.  
However there is no duty to consult the Chairing Member if that member is the subject of the 
removal.  The grounds for removal are listed at sub-paragraph (3). 

140. In the event that one of the grounds for removal is satisfied, removal from office is not 
mandatory.  Paragraph 8(1) and (2) leave the Lord President and the Scottish Ministers with 
discretion in the matter.  For example, if a Board member was convicted of a very minor offence 
that did not give rise to doubt about their fitness to continue in office, the Lord President or the 
Scottish Ministers may consider that they need not be removed. 

141. The conduct of members of the Board is to fall within the remit of the Standards 
Commission for Scotland.  For that reason paragraph 19 applies the provisions of the Ethical 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7) to the Board.  As a devolved public 
body the Board must produce a code of conduct for its members. 

Chairing Member: appointment and tenure, resignation and removal, vacancy etc.  

142. Paragraph 9 places a duty on the Scottish Ministers to appoint one of the lay members as 
chair to the Board.  The Chairing Member’s appointment is determined by the Scottish Ministers 
and is for no longer than 4 years.  There is nothing to prevent a member being re-appointed as 
the Chairing Member, subject to the overall limit of 8 years on their term of office as an ordinary 
member of the Board under paragraph 6(3). 

143. Paragraph 10(1) and (2) make provision for the resignation or removal of the Chairing 
Member as chair, but not as a member of the board.  Paragraph 10(3) to (6) enable the Chairing 
Member’s role to be filled temporarily from within the Board in the event of a vacancy, or where 
the Chairing Member is unable to act for any reason.  

Temporary members 

144. Paragraph 11 makes provision for appointing temporary members to cover periods of 
absence of Board members, so long as the period of absence does not exceed 6 months.  There 
may be a number of reasons (for example, personal reasons, ill health, other work commitments) 
why a member is unable to discharge their functions on the Board for a period of time.  Under 
paragraph 11(1) if the Chairing Member is satisfied that the member will be unable to discharge 
their functions for up to 6 months they may request that the Lord President or the Scottish 
Ministers appoint a temporary member.  Under paragraph 11(3) and (4) the temporary member 
must fall into the same category as those members they are replacing.  For example, if an 
advocate member is unable to sit on the Board for a period, the temporary member appointed in 
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their place must also be an advocate.  Paragraph 11(4)(b) requires temporary lay members to 
satisfy the general qualification requirements to be a lay member (see paragraph 4(2)).  

145. To maintain the legal and lay balance of the Board, paragraph 11(6) makes it clear that 
during the period of temporary cover, the absent member is not to be counted as a member.  The 
effect of this is that the total number of members of the Board will remain the same.  There will 
be no need to appoint an extra lay member upon the appointment of a temporary legal or judicial 
member, as might otherwise be required under paragraph 4(1).  Under paragraph 11(7) a 
temporary appointment ceases when the absent member returns or after 6 months, whichever 
comes first.  To ensure that the work of the Board is not unduly disrupted, paragraph 11(8) 
enables a temporary member to continue acting as a member beyond the 6 month period to 
conclude any ongoing judicial appointment process with which they are involved, to be 
concluded.  Paragraph 11(9) provides that a temporary member will be otherwise subject to all of 
the same provisions as apply to an ordinary member of the Board.  

Conflicts of interest 

146. Paragraph 12 makes very similar provision for substitute members to be appointed where 
a member of the Board has a conflict of interest that would make it improper for them to be 
involved in a particular appointment process.  It is envisaged that this provision would be used 
where a member has a close personal relationship with one of the candidates in a particular 
appointment round. 

147. In contrast with paragraph 11, paragraph 12(6) provides that a substitute member does 
not entirely replace the member who has a conflict of interest; that member may continue to sit 
on the Board and deal with other matters where no conflict arises.  If, for example, the member 
with the conflict of interest is a judge of the Court of Session, the Board will seek a substitute 
judge member for that appointment process.  There would be nothing to prevent the judge with 
the conflict of interest from taking part in another appointment process where there is no such 
conflict, or in any other business of the Board. 

148. Paragraph 12(7) provides that a substitute member does not count as a member for the 
purposes of paragraph 4(1) so there is no need to make any extra lay appointment in the event 
that a substitute legal or judicial member is appointed, or to make an extra legal or judicial 
appointment if a substitute lay member is appointed.  

Miscellaneous provisions relating to the Board 
 
149. Under paragraph 13, it is for the Scottish Ministers to determine and pay fees and 
expenses to Board members.  Different fees and expenses may be paid to different categories of 
member.  For example, the Chairing Member may receive a higher rate to reflect the level of 
responsibility attached to that office.  In contrast, judicial members may receive no fees or 
expenses because they are members of the Board by virtue of the judicial office they hold, for 
which they already receive a salary. 

150. To support the Board in its work, paragraph 14(1) places the Scottish Ministers under a 
duty to ensure that the Board has sufficient staff, property and services to enable it to carry out 
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its functions.  Paragraph 14(2) gives a non-exhaustive list of examples of the services that may 
be provided to the Board.  Appointment of an independent observer could be beneficial where, 
for example, a person being interviewed for judicial office is a former member of the Board.  
The presence of an independent observer may reassure other candidates as to the propriety of the 
Board’s selection procedures in these circumstances.  Specialist advice may be sought by the 
Board in relation to certain judicial appointments.  For example, the Chairman of the Land Court 
is a specialist judicial role, and the Board may wish to seek the advice of a person with expertise 
in land law for the purposes of that appointment.  Paragraph 14(3) obliges the Scottish Ministers 
to consult the Board about the level of support it needs. 

151. Paragraph 15 provides that the Board may determine its own procedure and its own 
quorum.  In order to maintain the legal and lay balance of membership, however, the Chairing 
Member does not have a casting vote.  To assist the Board in the exercise of its functions, 
paragraph 16 allows the Board to establish committees and to delegate its functions to those 
committees; however, responsibility for those functions remains with the Board as a whole. 

152. Paragraph 17 provides that the validity of the Board’s proceedings cannot be challenged 
on the grounds of a vacancy in the membership of the Board, a deficiency in the appointment of 
a member or the disqualification of a member.  This ensures that decisions of the Board cannot 
be challenged on the grounds of such procedural irregularity alone. 

153. Paragraph 18 brings the appointment of legal and lay members to the Board within the 
remit of the Commissioner for Public Appointments in Scotland (“the Commissioner”).  Under 
section 2 of the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), the 
Commissioner must publish a code of practice (“the Code”) for ministerial appointments.  The 
current Code (dated April 2006) includes, amongst other matters, guidelines about the 
composition of selection panels to select people for appointment to public office.  It also 
provides that a selection panel will normally include a civil servant from the Scottish 
Government department sponsoring the public body.  The Code is silent on whether Ministers or 
other politicians may sit on a selection panel.  The Bill goes further than the Code to ensure that 
appointments to the Board are as free as possible from political and ministerial influence; 
paragraph 18(2) and (3) provide that, regardless of what the Code as revised from time to time 
may say, a selection panel for appointment as a member of the Board should not include any of 
the persons disqualified from membership of the Board under paragraph 5 (that is, MPs, MSPs, 
MEPs, UK Ministers, Scottish Ministers and civil servants).  The Code otherwise applies in full 
to legal and lay appointments to the Board.  

154. Paragraph 19 makes the Board a devolved public body to which the Standards in Public 
Life etc. (Scotland) Act 2000 (asp 7) (“the 2000 Act”) applies.  This means that the Board is 
under a duty to promote high standards of conduct on the part of its members; that the Board 
must prepare a code of conduct for members based on a model code prepared by the Scottish 
Ministers under the 2000 Act; and that the conduct of members is subject to the scrutiny of the 
Standards Commission for Scotland.   

155. Paragraph 20 adds the Board to Part 2 of Schedule 2 to the Scottish Public Services 
Ombudsman Act 2000 (asp 11), so that the Scottish Public Services Ombudsman is able to 
investigate complaints it receives about the actions of the Board.  Paragraph 20(2) and (3) 
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require the Board to put in place appropriate arrangements for investigating any complaints made 
to the Board about maladministration, and to publicise those arrangements. 

156. Paragraph 21 makes the Board subject to the provisions of the Freedom of Information 
(Scotland) Act 2002 (asp 13); however, confidential information that is prohibited from 
disclosure under section 16 of the Bill would be exempt from disclosure by virtue of section 
26(a) of the 2002 Act. 

157. Paragraph 22 achieves the transition from the existing non-statutory Board to the 
statutory Board set up under the Bill by providing that the existing Board will become the first 
statutory Board on the coming into force of schedule 1. 

SCHEDULE 2 – PANELS ESTABLISHED UNDER SECTION 18(2) 

158. This schedule sets out the procedures in relation to a panel established under section 
18(2) to deal with a vacancy in either the office of the Lord President or the Lord Justice Clerk. 

159. Paragraph 1(1) deals with the composition of the panel for a vacancy in the office of the 
Lord President, which is to include 2 qualifying judges nominated by the First Minister, as 
further explained in paragraph 3(1).  Similar provision is made at paragraph 1(2) in connection 
with a panel for a vacancy in the office of the Lord Justice Clerk, except that one of the 2 judges 
nominated by the First Minister is replaced by the Lord President. 

160. Paragraph 2(1) makes provision for when the Chairing Member of the Board is unable to 
take part in either panel.  In these circumstances they must nominate another lay member of the 
Board to take their place.  Under paragraph 2(2), if the office of Chairing Member is vacant, or 
that member is not able to make a nomination, then the Board must nominate another lay 
member of the Board as a substitute. 

161. When the Lord President is unable to take part in a panel dealing with a vacancy in the 
office of Lord Justice Clerk, he or she may nominate another qualifying judge to sit in his or her 
place under paragraph 2(3).  Paragraph 2(4) provides that where section 4(2) applies, that is, 
where the Lord President is incapacitated, suspended, or there is a vacancy in the office, the First 
Minister is to nominate another qualifying judge to take the Lord President’s place.  

162. Paragraph 3(2) provides that the Lord Justice Clerk may not sit on a panel to fill a 
vacancy in that office.  Thus a retiring Lord Justice Clerk has no role in the appointment of his or 
her successor.  Paragraph 3(3) provides that in order to qualify to sit on a panel judges must first 
confirm to the First Minister that they do not wish to be appointed to the office in question.  The 
effect of this is that any judges wishing to be considered for the vacant office will not be 
considered for appointment to the panel formed in connection with that vacancy. 
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SCHEDULE 3 – SCOTTISH COURT SERVICE 

Status of SCS 

163. As mentioned in paragraph 115 above paragraph 1 of this schedule establishes the SCS as 
the holder of an office, which office shall also be known as the SCS, for the purposes of the 
order to be made under section 104 of the Scotland Act 1998 which will provide that the office 
known as the SCS is included within the Scottish Administration.  

Membership 

164. Paragraph 2(3)(d) provides that there shall be three lay members of the SCS.  

165. Paragraph 2(5) enables the Scottish Ministers to modify the membership of the SCS by 
order but only with the consent of the Lord President and only in so far as it does not affect the 
judicial majority. 

Procedure for appointment of members 

166. Paragraph 3(1) provides that the Lord President is to appoint the members of the SCS 
other than the Lord Justice Clerk and the Chief Executive.  This is because the Lord Justice 
Clerk is an ex officio member and the Chief Executive is appointed by the SCS as a whole in 
terms of paragraph 14(1) and not appointed by the Lord President alone. Sub-paragraphs (2) to 
(4) make provision for regulations to be made prescribing the procedure to be followed for 
nominations or selection.  For example regulations made under this paragraph might provide that 
the Senators of the College of Justice would nominate the judicial member listed at paragraph 
2(2)(c) and that the six sheriffs principal would nominate the judicial member listed at paragraph 
2(2)(d). 

Term of office 

167. Paragraph 5(3)(b) covers the scenario of a person failing to be qualified as a member of 
the SCS in terms of which they were appointed under paragraph 2(2) and (3).  If they failed to 
remain qualified they would cease to hold office as a member of the SCS.  For example, if the 
solicitor member of the SCS (appointed under paragraph 2(3)(b)) lost his or her practising 
certificate they would automatically cease to hold office as a member of the SCS under this 
paragraph. 

Suspension of judicial members 

168. Paragraph 8 provides that if a judicial member of the SCS is suspended from his or her 
position as judge, sheriff principal, sheriff or JP, he or she will also suspended from acting as a 
member of SCS during that period. 
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Committees 

169. Paragraph 10 enables the SCS to establish committees.  For example it may establish an 
estates committee or an audit committee.  A person who is not a member of the SCS, such as an 
external consultant, may be appointed to be a member of such a committee. 

Chief Executive and other staff 

170. Paragraph 14 provides that the SCS must appoint a Chief Executive and may appoint 
such other staff as it considers appropriate.  Such staff will be civil servants as they will be 
within the Scottish Administration as provided for in the section 104 order mentioned at 
paragraph 163 above. 

Power to use local authority premises 

171. Paragraph 16 provides for the SCS to require a local authority to let or sub-let premises to 
the SCS or make such premises available for use by the SCS.  Where the SCS requires a local 
authority to do the former this is subject to agreement on the terms of the lease (including the 
rent payable) and to the agreement of any third party who has an interest in the premises.  Where 
the SCS requires a local authority to do the latter the SCS must reimburse the authority for any 
reasonable expenses in respect of heating, lighting and cleaning and must allow the premises to 
continue to be used for any business normally conducted there.  This re-enacts the provisions 
made in Part 2 of the 1971 Act in relation to sheriff courts and in section 60 of the 2007 Act in 
relation to JP courts and extends it to all courts for which the SCS is responsible.  (Part 2 of the 
1971 Act and section 60 of the 2007 Act are repealed by paragraphs 4(5) and 7(3)(a) respectively 
of Schedule 5 to the Bill.)  Sub-paragraph (4) provides that the SCS may in turn allow any 
premises let or used by them under this paragraph to be used by other persons on the condition 
that it does not adversely interfere with the business normally conducted there.  An example 
might be where the SCS allows part of such premises to be used by the Crown Office and 
Procurator Fiscal Service.   

Freedom of information 

172. Paragraph 17A provides that the SCS is covered by the requirements of the Freedom of 
Information (Scotland) Act 2002. 

Transfer of staff 

173. Paragraph 18 provides for the statutory office holders listed in section 59(2) of the Bill 
(who are also currently employed by the Scottish Ministers and therefore meet the requirements 
in both sub-paragraphs (1)(a) and (b)) and members of staff in the existing SCS to transfer to the 
new SCS on the date that this paragraph comes into force.  Staff on secondment or loan to the 
existing SCS do not transfer and neither does the existing Chief Executive.  Sub-paragraphs (4) 
and (5) transfer the contracts of employment for those staff from the Scottish Ministers to the 
SCS.  It also provides that the contract of employment of staff is not terminated by the transfer 
and has effect as though originally made between the person and SCS. 
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Transfer of property and liabilities 

174. Paragraph 19 enables the Scottish Ministers to transfer the property held or used by them 
for or in connection with the purposes of the Scottish courts or the judiciary of those courts and 
any property used for the purposes listed in section 57(1) (administrative support for other 
persons) to the new SCS.  It also enables the Scottish Ministers to transfer the corresponding 
liabilities to the new SCS.  In terms of section 66 such an order would be made by negative 
resolution procedure. Sub-paragraphs (3) to (12) make supplementary provision for such an 
order (and are similar to the provision made in section 116 of the Scotland Act 1998).  Sub-
paragraph (3) provides that the order may provide for the creation of rights or interests, etc and 
provide for the property etc. to be determined (rather than specified in the legislation itself).  
Sub-paragraph (4) ensures that the order overrides "any provision (of whatever nature)" that may 
otherwise prevent, penalise or restrict the transfer.  Sub-paragraphs (5) to (10) and (12) make 
further provision to ensure that rights of pre-emption, etc. do not operate as a result of the 
transfer; that compensation may be payable to any person who may be prevented from exercising 
such a right and for the determination of any disputes.  Sub-paragraph (10) extends the scope of 
sub-paragraphs (4) to (9) to cover the creation of rights or interests, or the doing of anything else, 
in relation to property.  Sub-paragraph (11) makes provision for a certificate issued by the 
Scottish Ministers to be conclusive evidence of a transfer. 

 SCHEDULE 4 – APPOINTMENT ETC. OF OFFICE HOLDERS: CONSEQUENTIAL 
AMENDMENTS 

175. This schedule makes the necessary modifications to enactments required by section 59.    

176. Paragraph 1(1) to (4) amends the Administration of Justice (Scotland) Act 1933 (“the 
1933 Act”) to transfer from the Scottish Ministers to the SCS the power to appoint clerks in the 
Court of Justiciary (section 23(1)); officers of the Court of Session (section 24 (1) and (7)); and 
the Principal Clerk of Justiciary (section 25). 

177. Paragraph 1(5) amends section 27 the 1933 Act in respect of the remuneration of officers 
of the High Court of Justiciary and the Court of Session to insert a provision that the 
remuneration shall be of such amounts as the SCS may determine.  It removes the exemption of 
the office of the Auditor of the Court of Session from this determination, meaning that the 
remuneration of that office will continue to be paid by the Scottish Ministers. 

178. Paragraph 2 amends the Sheriff Courts and Legal Officers (Scotland) Act 1927 (“the 
1927 Act”). 

179. Paragraphs 2(2) to (3) amend the 1927 Act to transfer from the Scottish Ministers to the 
SCS the power to appoint, remove from office and transfer sheriff clerks (section 1); and to 
appoint sheriff clerk deputes (section 2). 

180. Paragraph 2(4) amends section 3 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to determine that the office of sheriff clerk shall be a full time office and 
no person appointed to the office may engage directly or indirectly in practice as a law agent or 
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other employment which will in the opinion of the SCS interfere with the discharge of the duties 
of the office. 

181. Paragraph 2(5) amends section 4 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to give directions for the discharge during a period of vacancy or 
incapacity of the duties of a sheriff clerk or sheriff clerk depute to another officer.   

182. Paragraph 2(6) amends section 5 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to appoint whole time clerks or assistants to a sheriff clerk. 

183. Paragraph 2(7) amends section 8 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the power to issue instructions as regards sheriff clerks. 

184. Paragraph 2(8) amends section 9 of the 1927 Act to transfer from the Scottish Ministers 
to the SCS the requirement to consent to a deputation to a fit person to act as a depute sheriff 
clerk. 

SCHEDULE 5 – CONSEQUENTIAL MODIFICATIONS 

185. Paragraph 1 amends section 2(1)(a) of the Courts of Law Fees (Scotland) Act 1895 to 
reflect the new budgetary arrangements for the SCS which will not receive its funding from the 
Scottish Ministers but by virtue of a separate vote in the annual Budget Act. 

186. Paragraph 4 makes amendments to and repeals parts of the 1971 Act.  Sub-paragraph (2) 
repeals section 11A(2) and is consequential on section 10(1)(f).  Sub-paragraph (3) repeals 
section 11C and is consequential on section 38.  Sub-paragraph (4) amends section 11D(1) and is 
also consequential on sub-paragraph (3). Reference is made to paragraph 167 above for the 
explanation of sub-paragraph (5).  Sub-paragraph (6) amends section 33(4) to remove the role of 
the Scottish Ministers in appointing a secretary to the Sheriff Court Rules Council. 

187. Paragraph 6 repeals the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006.  
The provisions of that Act are re-enacted with minor modification in Chapter 2 of Part 2 of the 
Bill. 

188. Paragraph 7(2) amends the procedural requirements in section 81 of the 2007 Act to 
provide that the order making power in section 63 of that Act is subject to negative rather than 
affirmative resolution procedure.  This corresponds to the amendment in section 54(3) of the Bill 
which amends section 63 of that Act to provide that the Lord President rather than Scottish 
Ministers is to have the power to make orders under that section.  Reference is made to 
paragraph 171 above for the explanation of paragraph 7(3)(a).  Paragraph 7(3)(b) is a 
consequential amendment on section 57.  It repeals subsection 63(6) of the 2007 Act as the new 
SCS will have the responsibility for the administration of JP courts. 
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JUDICIARY AND COURTS (SCOTLAND) BILL 

——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

Purpose

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Judiciary and Courts (Scotland) 
Bill.  This Memorandum describes provisions in the Bill conferring power to make subordinate 
legislation which were either introduced to the Bill or amended at Stage 2.  The Memorandum 
supplements the Delegated Powers Memorandum lodged in relation to the Bill as introduced. 

2. Outlined below are descriptions of the relevant powers which have been added, amended 
or modified and explanations of why the additions, amendments or alterations have been made 
and are considered appropriate. 

Provisions conferring power to make subordinate legislation introduced or amended at 
Stage 2 

Section 15A – Guidance: procedure 

3. In its response to the Subordinate Legislation Committee’s Stage 1 report, the Scottish 
Government undertook to introduce a scrutiny role for the Parliament in relation to guidance 
issued to the Judicial Appointments Board by the Scottish Ministers and the Lord President.  The 
new section 15A introduces a procedure for guidance to be laid in the Parliament in draft form 
and not issued until 21 days have passed.  The Scottish Ministers and the Lord President must 
have regard to any recommendations the Parliament may make about the draft guidance within 
those 21 days. 

4. As a consequence of this scrutiny role being adopted by the Parliament, the guidance 
issued by the Lord President will be put on the same footing as that of the Scottish Ministers, i.e. 
the Scottish Ministers should consult the Lord President and the Board and the Lord President 
should consult the Scottish Ministers and the Board on the draft guidance before it is laid in the 
Parliament. 
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Section 38 - inserting section 12E in the Sheriff Courts (Scotland) Act 1971 giving power to 
remove a person from the office of sheriff principal, sheriff or part-time sheriff  

Power conferred on:  The First Minister 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

5. Section 38 of the Bill has been amended so that, as before, new section 12E to be inserted 
into the Sheriff Courts (Scotland) Act 1971 provides that a sheriff principal or sheriff may be 
removed from office by the First Minister following an order made by statutory instrument in the 
Scottish Parliament.  The new section 12E as amended at stage 2 now provides that a part-time 
sheriff may be removed by the First Minister where a tribunal has reported to the First Minister 
that the person is unfit to hold office and the First Minister has laid the report before the Scottish 
Parliament.  The requirement to remove such an office holder by order made by statutory 
instrument has been removed.  This brings the procedure for removal of part-time sheriffs into 
line with that for temporary judges.   

Section 38A - provision relating to tribunal considering fitness for office of justices of the 
peace

Power conferred on:  The Court of Session 
Power exercisable by: Act of Sederunt 
Parliamentary procedure: None 

6. This section has been inserted into the Bill to amend section 71 of the Criminal 
Proceedings etc. (Reform) (Scotland) Act 2007 (“the 2007 Act”) to provide that the Court of 
Session by act of sederunt rather than the Scottish Ministers by order are to have the power to 
make provision as respects tribunals considering fitness for office of justices of the peace (JPs) 
and that they may also make provision authorising a specified body or class of persons to 
recommend to a sheriff principal that an investigation into the fitness for office of a JP be carried 
out.

7. The purpose of this is to bring arrangements for removal of JPs into line with that for 
judges and sheriffs as set out in sections 35(3) and 38 (inserting new section 12C(3) in the 
Sheriff Courts (Scotland) Act 1971) of the Bill respectively.  Under those sections the Court of 
Session makes provision as to the procedure to be followed by those tribunals.  This is in line 
with the overall role of the Lord President as Head of the Scottish Judiciary in section 2 of the 
Bill.

8. The Scottish Ministers’ order making power has already been exercised under section 71 
of the 2007 Act in the District Courts and Justices of the Peace (Scotland) Order 2007 
(SSI 2007/480).  The intention is that this order will be repealed and replaced by an act of 
sederunt.
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Section 38B - training and appraisal of justices of the peace 

Power conferred on:  The Lord President 
Power exercisable by: Orders made by statutory instrument   
Parliamentary procedure: Negative resolution 

9. This section does not confer a new power but changes who exercises it from the Scottish 
Ministers to the Lord President.  It amends section 69 of the 2007 Act to provide that the Lord 
President may by order make provision as to the training and appraisal of JPs.  In terms of 
section 81 of the 2007 Act this order making power is subject to negative resolution procedure. 
Reference is made to paragraphs 47 and 50 of the Delegated Powers Memorandum for an 
explanation of the Lord President’s position in orders subject to the negative resolution 
procedure.

10. This is to ensure that the arrangements for training and appraisal of JPs is consistent with 
that for other judicial office holders and with section 2(2)(d) of the Bill which provides that the 
Lord President will be responsible the welfare, training and guidance of judicial office holders.

11. Scottish Ministers’ order making power has already been exercised under section 69 of 
the 2007 Act in the Justices of the Peace (Scotland) Order 2007 (SSI 2007/210).  The intention is 
that this order will be repealed and replaced by an order made by the Lord President under this 
section and appropriate transitional arrangements made. 

12. Connected to this order making power is the amendment to paragraph 7 of Schedule 5 to 
the Bill inserting new subparagraph (2)(b) which allows the Lord President to make incidental, 
supplementary, consequential, transitional, transitory or saving provision in such an order. (The 
remainder of paragraph 7(2) is a restatement of what was originally in section 54(4) of the Bill.)   

Section 42 – power to regulate procedure etc, in the Court of Session by act of sederunt 
(new section 5(ba) of the Court of Session Act 1988) 

Power conferred on:  The Court of Session 
Power exercisable by:  Act of sederunt 
Parliamentary procedure: None 

13. Section 42 of the Bill has been amended so that the Court of Session may only set the 
quorum of a Division of the Inner House for procedural hearings. 

Section 43 – power to set the quorum for the Lands Valuation Appeal Court by act of 
sederunt (new section 7A of the Valuation of Lands (Scotland) Amendment Act 1879) 

14. This section has been deleted from the Bill, so that the Valuation of Lands (Scotland) 
Amendment Act 1879 remains unamended.   
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Section 66 – default power 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Subsections (2), (5) & (8)(a)(ii) Affirmative resolution – order 

laid after being made  
    Subsections (6), (7) & (8)(b) Negative resolution 

15. As undertaken by the Scottish Government in its response to the Subordinate Legislation 
Committee’s Stage 1 report, this section has been amended to provide in the new subsection 
(8)(a)(i) that any action taken by the Scottish Ministers during a period in which they have taken 
over the running of the SCS by using the default powers remains valid if Parliament decides not 
to affirm the order or if the order is revoked.  For example, if during the period in which the 
Scottish Ministers had taken over the running of the SCS, they had renewed leases, entered into 
contracts or employed staff in connection with the administration of the Courts, the validity of 
these actions would not be called into question if the order was not then affirmed.  Subsection 
(8)(b) enables the Scottish Ministers to make an order containing such consequential provision as 
they consider necessary or expedient on the return of the functions to the SCS as a result of 
Parliament deciding not to affirm the order for use of the default power under subsection (2).  
This power is subject to negative resolution procedure which is considered to be appropriate for 
a measure which is in consequence of Parliament’s decision not to affirm and which would 
enable Scottish Ministers to put the SCS back in the position they would have been in had the 
default power not been exercised.  This power might be necessary or expedient for example to 
enable the type of contracts mentioned above to be assigned from Scottish Ministers to the SCS. 

16. The Subordinate Legislation Committee also sought clarification about the procedure for 
revoking a “default power” order.  The amendment provides in the new subsections (6) and (7) 
that the negative resolution procedure will apply.  The amendment also provides that the Scottish 
Ministers can make consequential provision when revoking such an order. 
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Subordinate Legislation Committee

Remit and membership

Remit:

1. The remit of the Subordinate Legislation Committee is to consider and report 
on-

(a) any-

(i) subordinate legislation laid before the Parliament;

(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter,

and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1;

(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation;

(c) general questions relating to powers to make subordinate legislation; and

(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation.

 (Standing Orders of the Scottish Parliament, Rule 6.11)

Membership:

Jackie Baillie
Jackson Carlaw
Helen Eadie
Ian McKee
John Park
Gil Paterson (Deputy Convener)
Jamie Stone (Convener)
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Subordinate Legislation Committee

31st Report, 2008 (Session 3)

Judiciary and Courts (Scotland) Bill as amended at Stage 2

The Committee reports to the Parliament as follows—

1. At its meeting on 9 September 2008, the Committee considered the inserted 
or substantially amended delegated powers provisions in the Judiciary and Courts 
(Scotland) Bill as amended at Stage 2. The Committee reports to the Parliament 
on such provisions under Rule 9.7.9 of Standing Orders. 

2. Under Rule 9.7.10, the Government provided the Parliament with a 
supplementary delegated powers memorandum (“DPM”).1

Judicial Appointments Board for Scotland 

3. The functions of the Judicial Appointments Board for Scotland (JAB)  are to 
recommend individuals for appointment to judicial offices within the JAB’s remit to 
the Scottish Government, and to provide advice to members of the Scottish 
Government in connection with such appointments (see section 9(2) of the Bill).  
Section 15(1) and (2) provide that the Scottish Ministers and the Lord President 
may both issue guidance to the JAB as to the procedures to be followed by it in 
the carrying out of its functions.  Subsections (5) and (6) provide that (i) before the 
Scottish Ministers issue any guidance they must consult with the Lord President 
and the JAB and (ii) before the Lord President issues any such guidance he or she 
must consult the JAB and obtain the agreement of the Scottish Ministers.  

4. The Committee concluded in its Stage 1 Report (paragraph 27) that, it 
considered the powers in section 15(1) and (2)  acceptable in principle, based on 
the Government’s response which emphasised the intended independence of the 
JAB and the safeguards built into the Bill itself. 

5. The Committee had no specific reservations at Stage 1 as to the power 
conferred on the Scottish Ministers and the Lord President to issue guidance to 
the Judicial Appointments Board for Scotland (JAB). However, it drew the matter 
to the lead committee for further consideration as various questions of interest 
arise as to the limitations of guidance, and what practical application of the 

1 Supplementary Delegated Powers Memorandum
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guidance is intended (paragraph 33 of the Stage 1 Report).  The Committee 
indicated it would re-consider these provisions at Stage 2. 

6. The Government response after the Stage 1 Report on the Bill indicated that 
the Justice Committee recommended that any proposed guidance from either 
Scottish Ministers or the Lord President should be scrutinised by the Justice 
Committee.   The Cabinet Secretary for Justice then responded by undertaking to 
bring forward an amendment to that effect at Stage 2.  

7. The proposed amendments are now given effect to in section 15A.  Section 
15A(1) provides that before issuing any guidance to JAB as to the procedures to 
be followed in carrying out its functions, the Scottish Ministers or (as the case may 
be) the Lord President must lay a draft of the proposed guidance before the 
Parliament.

8. By section 15A(2), Ministers or the Lord President (as the case may be) must 
not issue the guidance before expiry of 21 days beginning with the day on which 
the draft of it is laid.  In the usual way, no account is taken of any period during 
which Parliament is dissolved or in recess for more than 4 days. Section 15A(3)
provides that, if during the 21 day period, the Parliament resolves to make any 
recommendations in relation to the draft guidance, the Scottish Ministers or the 
Lord President must have regard to those recommendations. 

9. Scrutiny of the content of the guidance would be for the Justice Committee or 
their successors to consider when it is laid before the Parliament.  Nevertheless, 
we note that the period of 21 days within which the Parliament can make 
recommendations in relation to the guidance by resolution is rather short in 
contrast with the period of 40 days generally allowed for scrutiny of statutory 
instruments. 

10. The Committee draws the terms of section 15A of the Bill to the 
attention of the Justice Committee for its interests in the role of Parliament 
in scrutinising the guidance made under section 15, and in particular the 
period of time given to Parliament to make recommendations under section 
15A.      

Delegated powers

11. The Committee considered all of the powers as set out in the supplementary 
DPM and is content with sections: 15, 15A, 38 (new section 12E into the Sheriff 
Courts (Scotland) Act 1971, 38A, 38B and paragraph 7 of Schedule 5 and section 
42.  

552



Cabinet Secretary for Justice
Kenny MacAskill MSP

T:0845 7741741
E: scottish.ministers@scotland.gsi.gov.uk

Bill Aitken ry1SP
Convenor, Justice Committee
Justice Committee Clerks
Room T3.60.
The Scottish Parliament
Edinburgh
EH99 ISP

<'('v

\~ September 2008

~
The Scottish
Government

As you are aware I have been having discussions with Justice Committee members about
the concerns they raised about the Judiciary and Courts (Scotland) Bill during the stage 2
deliberations. I am writing to let you know about the changes to the Bill that I propose to
bring forward at stage 3 as a result of these discussions and to restate the government's
position on the issues where changes are not proposed.

I have noted some cross-party concern, shared to a greater or lesser degree, about the
proposal to transfer responsibility for the alteration of boundaries of sheriffdoms, sheriff court
districts, places where sheriff courts are held and the establishment of Justice of the Peace
courts from Scottish Ministers to the Lord President. I have been reflecting further on the
points which were made.

I can see real merit in the suggestion that it should be for Ministers rather than for the Lord
President to promote statutory instruments to Parliament about these issues, Le. proposals
for changes to Sheriffdom boundaries and changes to where courts sit, including proposals
for the opening or closure of courts. While I see these matters as being, in the first instance,
operational decisions for the Lord President and the Scottish Court Service, I can also see
that there is a legitimate democratic interest in making sure that the final decision on these
matters is made by elected representatives. I am therefore bringing forward amendments to
provide that statutory instruments on Sheriffdom boundaries and court locations should be
promoted by Ministers to Parliament, and should be capable of annulment by Parliament.
Ministers and Parliament will therefore have an effective say over whether proposals with a
potentially significant impact on communities, such as court closures, should go ahead.

I understand that some members may have residual reservations about the new governance
arrangements proposed for the Scottish Court Service. I can only re-iterate what I said in my
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response to the Justice Committee's stage 1 report on this Bill. I regard the creation of a
judicially-chaired Scottish Court Service as an integral part of the Bill's commitment to
judicial independence and as integral to the Lord President's role as Head of the Scottish
Judiciary. In responding to the consultation paper on 'Strengthening Judicial Independence
in a Modern Scotland' the Lord President and his judicial colleagues argued persuasively
that judicially-led governance of the SCS was a necessary part of the Lord President being
able to discharge his new responsibilities, and that in particular it would be difficult for him to
be responsible for the efficient disposal of business in the Scottish courts without having a
key role in the governance of the administrative services on which that depended. I believe
strongly that judicial independence is best protected by judicially-led governance of the
courts' administration, and that it is a constitutional anomaly that Ministers are responsible
for the services on which the judiciary depend for the administration of justice. While the
current arrangements have operated reasonably successfully, they are certainly open to
potential conflict and abuse if there were a future disagreement between Ministers and the
judiciary about how the courts should be run. I do not think that is right, and neither do I
think it would be consistent with judicial independence if the Lord President had to rely on
the discretion of the Scottish Ministers, instead of relying on a separate SCS, for the
administrative support he will need to help him carry out his new roles in relation to
leadership of the judiciary, e.g. in relation judicial welfare or the investigation of complaints of
misconduct against the judiciary.

MSPs have given extensive consideration to the SCS's accountability to Parliament. I have
emphasised that there are robust mechanisms of direct accountability to Parliament
including accountability through the Chief Executive as Accountable Officer, Parliament's
ability to require the attendance of any non-judicial member or officer of the SCS, and
ultimately Parliament's ability to approve an order returning the functions of the SCS to the
Scottish Ministers if the SCS's failings put the administration of justice at risk. I have also
stressed the means by which Ministers can ensure that SCS is serving the public interest,
including the statutory duty on SCS to take account of the interests of the public and court
users, and Ministers' ability to give SCS guidance to be taken into account in developing its
plans. Members have welcomed the Lord President's assurance that he would accept an
invitation to attend a Parliamentary committee if there were significant concerns about the
SCS's policy or operations - an assurance which I believe future Lords President would find
morally binding. While I believe Parliament should be assured that a robust framework of
accountability is in place, I acknowledge that a minority of members are not yet fully
convinced about this. The next stage in defining the accountability arrangements in more
detail will be the drawing-up of a Framework Document defining the relationships between
SCS, Ministers and Parliament (as is normal for public bodies). I intend that the Framework
Document, which will require to be agreed by both Ministers and SCS, should in particular
make further definition of the circumstances in which the Lord President should accept an
invitation from Parliament in relation to his functions as Chairman of the SCS. I would intend
to consult the Justice Committee before finalising the terms of the Framework Document.

There has been some discussion about whether Members should be able to hold Ministers
to account through Parliamentary Questions for the operations of the Scottish Court Service.
I do not believe this is appropriate - we are creating a non-Ministerial body with its own
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accountability to Parliament, and it would be wrong for Ministers to be held to account
through PQs for the SCS's actions. The Parliament's own standing orders currently restrict
PQs to matters for which the Scottish Ministers or Scottish Parliament Corporate Body are
responsible. However, I am entirely clear that MSPs should be able to seek information
about the performance of the courts through PQs, e.g. to obtain statistical information about
the volumes and timescales of business in the courts, and the Bill specifically requires SCS
to provide Scottish Ministers with whatever information Ministers may seek, not least to
enable Ministers to answer PQs of this nature. Members will also be able to ask about
Ministers' interactions with SCS, e.g. what guidance Ministers have offered to SCS and what
view Ministers may take about the SCS's decisions and operations. Members will be able to
raise matters of concern directly with SCS without using Ministers as an intermediary, and I
am happy to give an assurance at this stage that the Framework Document will commit SCS
to answering questions from MSPs fully, openly and quickly. I believe that this
correspondence with MSPs should be a matter of open public record (except where
inappropriate e.g. in relation to confidential matters relating to constituents' cases) and
intend to make specification about this in the Framework Document.

I hope you find this helpful. I believe that, with the amendments which I intend to bring
forward at Stage 3, this is a very strong Bill which deserves cross-party support at Stage 3.

I am copying this letter to Pauline McNeill.

KENNY MACASKILL
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Judiciary and Courts (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 72 Schedules 1 to 5
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 2 

Paul Martin 

18 In section 2, page 3, line 10, at end insert— 

<(  ) The Parliament is entitled to request that the Lord President— 

(a) attend its proceedings for the purpose of giving evidence in relation to the 
functions mentioned in subsection (2), 

(b) produce documents relating to those functions that are in the custody or under the 
control of the Lord President.> 

After section 3 

Cathie Craigie 

19 After section 3, insert— 

<Ministerial powers 
The Lord President must— 

(a) provide the Scottish Ministers with such information relating to the carrying out 
of the function mentioned in section 2(2)(a) as the Scottish Ministers may require, 
and

(b) in carrying out that function, comply with any guidance issued by the Scottish 
Ministers.>

Section 11 

Bill Aitken 

20 In section 11, page 7, line 32, at end insert— 

<(  ) Where the Board has recommended an individual to the relevant Minister for 
appointment to judicial office, the Board must inform the individual that such a 
recommendation has been made and, if two or more individuals have been 
recommended, of the individual’s ranking.> 
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Bill Aitken 

21 In section 11, page 7, line 36, at end insert— 

<(  ) Any appointment, nomination or recommendation by a relevant Minister under 
subsection (1) must follow any order of ranking advised by the Board (unless before the 
appointment, nomination or recommendation is made the individual to be appointed, 
nominated or recommended requests not to be appointed, nominated or recommended at 
that time).> 

Bill Aitken 

22 In section 11, page 8, line 8, at end insert— 

<(  ) The Board must inform the individual originally recommended of any action taken by it 
under subsection (5) in relation to the individual.> 

Section 38 

Kenny MacAskill 

2 In section 38, page 23, line 17, at end insert— 

<( ) Article 10 of that Order applies to such an instrument subject to the following 
modifications— 

(a) the reference to the period of 21 days in paragraph (2) is to be read as a 
reference to 40 days, and 

(b) paragraph (3) does not apply.> 

Section 39 

Kenny MacAskill 

3 In section 39, page 24, line 23, at end insert—  

<(j) such other judicial offices (whether full-time, part-time or temporary) as the 
Scottish Ministers may by order specify. 

(  ) Before making an order under subsection (2)(j), the Scottish Ministers must consult the 
Lord President.> 

Section 47 

Kenny MacAskill 

4 In section 47, page 27, line 16, leave out subsection (2) 

Kenny MacAskill 

5 In section 47, page 27, leave out line 19 

2
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Kenny MacAskill 

6 In section 47, page 27, line 24, leave out from <which> to end of line 29 and insert <may be 
made only with the consent of— 

(a) the Lord President of the Court of Session, and 

(b) where the order includes provision such as is mentioned in subsection 
(2)(a) or (aa) above, the Scottish Court Service. 

(2B) Before consenting to the making of such an order, the Scottish Court Service 
must consult such persons as it considers appropriate.”.>   

Section 48 

Kenny MacAskill 

7 In section 48, page 27, line 39, leave out subsection (2) 

Kenny MacAskill 

8 In section 48, page 28, leave out lines 2 and 3 and insert— 

<“(2A) An order under subsection (2) above may be made only with the consent of— 

(a) the Lord President of the Court of Session, and 

(b) the Scottish Court Service. 

(2B) Before consenting to the making of such an order, the Scottish Court Service 
must consult such persons as it considers appropriate.”.> 

Kenny MacAskill 

9 In section 48, page 28, line 4, leave out subsection (4) 

Section 54 

Kenny MacAskill 

10 In section 54, page 30, leave out lines 6 and 7 and insert— 

<(  ) subsection (1) is repealed,> 

Kenny MacAskill 

11 In section 54, page 30, leave out line 8  

Kenny MacAskill 

12 In section 54, page 30, line 9, after <President> insert <of the Court of Session> 

Kenny MacAskill 

13 In section 54, page 30, line 11, leave out <each of subsections (5) to (7)> and insert <subsection 
(5)>

3
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Kenny MacAskill 

14 In section 54, page 30, line 12, at end insert— 

<(  ) for subsection (7) substitute— 

“(7) The Scottish Ministers may make an order under subsection (2) or (6) only 
with the consent of— 

(a) the Lord President, and 

(b) the Scottish Court Service. 

(7A) Before consenting to the making of such an order— 

(a) the Lord President must consult the sheriff principal for the sheriffdom 
in which the JP court is, or is to be, located, and 

(b) the Scottish Court Service must consult such persons as it considers 
appropriate.”.>

Kenny MacAskill 

15 In section 54, page 30, leave out lines 14 and 15 and insert— 

<(  ) after subsection (2) insert— 

“(2A) The Scottish Ministers may make an order under subsection (2) only on the 
recommendation of the Lord President of the Court of Session.”, and> 

Schedule 1 

Bill Aitken 

23 In schedule 1, page 40, line 23, at end insert— 

<(  ) A member may not be removed from office under sub-paragraph (1) or (2) without the 
member being afforded an opportunity to be heard by the Lord President or, as the case 
may be, the Scottish Ministers.> 

Schedule 3 

Pauline McNeill 

1 In schedule 3, page 46, line 30, after <sheriff,> insert— 

<(  ) one person holding the office of part-time sheriff,> 

Schedule 5 

Kenny MacAskill 

16 In schedule 5, page 55, line 13, leave out from <and> to end of line 14 

Kenny MacAskill 

17 In schedule 5, page 55, line 15, at end insert— 

4
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<(  ) in section 59(8) (establishing JP courts), paragraph (a) and the word “and” which 
immediately follows it,> 
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Judiciary and Courts (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).   
 

 
Groupings of amendments 

 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must (subject to Rule 9.8.4A of 
Standing Orders) be concluded by the time indicated, although the amendments in 
those groups may still be moved formally and disposed of later in proceedings.     

 

Group 1: Lord President’s accountability to Ministers and the Parliament 
18, 19 

Group 2: Judicial Appointments Board – recommendations and ranking 
20, 21, 22 

Group 3: Removal from shrieval office – procedure 
2 

Group 4: Meaning of “judicial office holder” 
3 

 
Debate to end no later than 35 minutes after proceedings begin 

 

 

Group 5: Boundaries, locations and JP court establishment and constitution 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 

Group  6: Judicial Appointments Board – removal of members 
23 
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Group 7: The Scottish Court Service – membership
1

Debate to end no later than 1 hour 5 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 2, No. 22 Session 3 
 

Meeting of the Parliament 
 

Thursday 25 September 2008  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-2591—That the Parliament agrees that, during Stage 3 of the Judiciary and 
Courts (Scotland) Bill, debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit indicated, that time limit being 
calculated from when the Stage begins and excluding any periods when other 
business is under consideration or when a meeting of the Parliament is suspended 
(other than a suspension following the first division in the Stage being called) or 
otherwise not in progress: 
 

Groups 1 to 4: 35 minutes 
Groups 5 to 7: 1 hour 5 minutes. 

 
The motion was agreed to. 
 
Judiciary and Courts (Scotland) Bill - Stage 3: The Bill was considered at Stage 
3. 
 
The following amendments were agreed to without division: 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16 and 17. 
 
Amendment 23 was agreed to (by division: For 71, Against 46, Abstentions 0). 
 
The following amendments were disagreed to (by division)— 
20 (For 56, Against 62, Abstentions 0) 
21 (For 56, Against 62, Abstentions 0). 
 
The following amendments were moved and, with the agreement of the Parliament, 
withdrawn: 18 and 1. 
 
The following amendments were not moved: 19 and 22. 
 
The Presiding Officer extended the time-limits in Business Motion S2M-2591 under 
Rule 9.8.4A (a). 
 
Judiciary and Courts (Scotland) Bill - Stage 3: The Cabinet Secretary for Justice 
(Kenny MacAskill) moved S3M-2342—That the Parliament agrees that the Judiciary 
and Courts (Scotland) Bill be passed. 
 
After debate, the motion was agreed to (DT). 
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Business Motion

14:55 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of business 
motion S3M-2591, in the name of Bruce Crawford, 
on behalf of the Parliamentary Bureau, setting out 
a timetable for the stage 3 consideration of the 
Judiciary and Courts (Scotland) Bill. 

Motion moved,
That the Parliament agrees that, during Stage 3 of the 

Judiciary and Courts (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, that time limit being 
calculated from when the Stage begins and excluding any 
periods when other business is under consideration or 
when a meeting of the Parliament is suspended (other than 
a suspension following the first division in the Stage being 
called) or otherwise not in progress: 

Groups 1 to 4:  35 minutes 

Groups 5 to 7:  1 hour 5 minutes.—[Bruce Crawford.] 

Motion agreed to.

Judiciary and Courts (Scotland) 
Bill: Stage 3

14:55 
The Presiding Officer (Alex Fergusson): The 

next item of business is the stage 3 proceedings 
on the Judiciary and Courts (Scotland) Bill. In 
dealing with amendments, members should have 
the bill as amended at stage 2, SP bill 6A; the 
marshalled list of amendments, SP bill 6A-ML; and 
the groupings that I have agreed. The division bell 
will sound and proceedings will be suspended for 
five minutes for the first division this afternoon. 
The period for voting for the first division will be 30 
seconds. Thereafter, I will allow a voting time of 
one minute for the first division after a debate, and 
30 seconds for all other divisions. 

Section 2—Head of the Scottish Judiciary

The Presiding Officer: The first group is on the 
Lord President’s accountability to ministers and 
the Parliament. Amendment 18, in the name of 
Paul Martin, is grouped with amendment 19. 

Paul Martin (Glasgow Springburn) (Lab): 
Amendment 18 would entitle the Parliament to 
request the Lord President to give evidence only 
on matters relating to the management of court 
services, which will be transferred to his remit if 
the bill is successful.  

I believe strongly that, in our democratic society, 
we should protect judicial independence, and I 
would defend the right of the Lord President to 
protect his judicial independence from any political 
interference. However, amendment 18 would allow 
the Parliament to request the Lord President to 
give evidence only on matters relating to the 
management of courts or, in other words, the 
services that the Scottish Court Service currently 
provides. If the bill is successful today, the Lord 
President’s job description will change to include 
the management of court services. As that is a 
matter of public interest, it is perfectly legitimate 
for democratically elected representatives of the 
Parliament to pose questions to the Lord President 
on how the services are being delivered. 

Amendment 19, in the name of my colleague 
Cathie Craigie, would in effect retain the status 
quo, in that the minister would remain the titular 
head of our court services. I believe strongly that 
Cathie Craigie is right to raise the issue, which she 
will no doubt develop further. 

We seek assurances from the minister on how 
the Parliament will interact with the Lord President 
on matters relating to court services. 

I move amendment 18. 
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Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The Cabinet Secretary for Justice is aware 
of my concerns regarding the accountability issues 
that the bill raises, particularly in relation to the 
management and administration of our court 
services, which are key functions of government.  

The bill will rightly enshrine in legislation the 
independence of our judiciary and will establish in 
legislation our Lord President as the head of the 
judiciary. That is a planned and welcome piece of 
legislation. However, the cabinet secretary is 
aware of my concerns about the Scottish Court 
Service and about the transfer of powers  
“for making and maintaining arrangements for securing the 
efficient disposal of business in the Scottish courts” 

from the Scottish ministers to the Lord President. 
My concerns are about accountability and whether 
it is a good idea to pass responsibility from 
ministers, who are democratically elected by the 
people of Scotland, with their ministerial positions 
endorsed by the Parliament, to unelected judges. 
Although, of course, it is for the Parliament to 
decide whether that is a good idea, I look to the 
cabinet secretary to address my concerns. 

15:00 

I welcome the amendments that the chamber 
will consider later on responsibility for final 
decisions on the alteration of court boundaries. I 
appreciate that the cabinet secretary has listened 
to what committee members had to say on the 
matter. 

In speaking to amendment 19, I will highlight 
areas where I foresee difficulties. I would welcome 
any reassuring words that the cabinet secretary 
can offer on these concerns. After the bill is 
enacted, how will questions of policy direction on 
Scottish courts be taken forward and who will be 
able to do that? For example, will the cabinet 
secretary be able to request or introduce an 
expansion of the successful youth courts initiative 
in future? The establishment of those courts was 
driven by ministers in a bid to speed up the youth 
justice process and allow victims to see justice 
being done. Having youth courts allows cases to 
be brought forward quickly, so that they do not 
drag on.  

As we all know, drugs courts have also been a 
success; again, that initiative was driven by the 
policy of the previous Administration. Domestic 
violence courts are another initiative that was 
driven by politicians, delivered by the Scottish 
Court Service and presided over by the judiciary. 
Indeed, there are many other specialist courts that 
politicians believe would be of benefit to the 
smooth running of court services.  

How can the Government and Parliament 
engage in the modernisation of our court services 

in future to ensure that they are responsive to the 
needs of victims? How can the operation of our 
court services be accountable to the Parliament? 
Is it in the interest of the Scottish public to give up 
the democratic accountability that the Scottish 
Court Service enjoys at present, through the 
offices of the Scottish ministers, and hand it over 
to an unelected person and a non-ministerial 
body? 

Amendment 19 seeks to retain powers with the 
Scottish ministers in order to deliver an effective 
and efficient Scottish Court Service. As Paul 
Martin said, we are seeking to retain the status 
quo—accountability of ministers to Parliament and 
to the Scottish public. I lodged amendment 19 for 
that reason and think that the bill would be 
improved by its inclusion. I look forward to hearing 
what the cabinet secretary has to say. 

Bill Aitken (Glasgow) (Con): During the 
committee process, Cathie Craigie canvassed 
support for the substance of these amendments in 
her inimitable style.  

Albeit that some of Cathie Craigie’s arguments 
have a degree of validity, the amendments are 
wrong and ill founded in not recognising the 
differing functions in any democratic state of the 
judiciary, Government and Parliament. I listened to 
what Paul Martin said on the independence of the 
judiciary. There is genuine agreement throughout 
the chamber that that has to be paramount. 
However, if the chamber were to agree to the 
amendments, we would create a situation whereby 
Scotland’s de facto chief judge would be 
accountable to ministers and the Parliament. That 
would not be a healthy situation; indeed, it could 
be a recipe for conflict in the years ahead. 

That is not to say that there does not require to 
be dialogue, where appropriate. At stage 1, the 
Lord President made it perfectly clear that he 
would view favourably an invitation to appear 
before a parliamentary committee when the 
situation merited it. 

Pauline McNeill (Glasgow Kelvin) (Lab): Will 
the member give way?  

Bill Aitken: I will first finish the point. 

It is most unlikely that any future Lord President 
would take a different view from that of Lord 
Hamilton. I am therefore content that the bill as it 
stands is sufficient, although I am willing to hear 
whether Pauline McNeill can persuade me 
otherwise. 

Pauline McNeill: As the member rightly said, 
the current Lord President has said that he is 
happy to come before the Scottish Parliament’s 
Justice Committee and report to it. However, how 
can we ensure that any future Lord President will 
take the same view? If there is no mechanism to 
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ensure that the Lord President reports to the 
Parliament, could not a future Lord President 
rightly say that it is not his job to do so? 

Bill Aitken: I cannot ensure that a future Lord 
President will not take a different view from Lord 
Hamilton, but trust must be present in any 
relationship. Any Lord President who refused to 
appear before a parliamentary committee when 
there were reasonable grounds for asking him to 
do so would be very foolish. I accept that that 
would be a recipe for conflict, but we must deal 
with situations as we find them. The present 
incumbent has given the undertaking to which I 
referred; I do not think that any future Lord 
President would take a different view. If that were 
to happen, it might be necessary to revisit the 
issue but, for the moment, I am content to deal 
with situations as they arise. 

Cathie Craigie: I accept some of the points that 
the current Lord President made in evidence to the 
Justice Committee. How does the member 
address the points that were made by a past Lord 
President, who indicated that he would have had 
difficulty taking on the extra administrative burden 
that the bill will place on the Lord President? He 
suggested that that burden might take the Lord 
President away from the job of judging—the work 
that people expect him to do, rather than pushing 
a pen. 

Bill Aitken: Not for the first time, Mrs Craigie 
makes a valid point. When the matter arose in 
discussions, I made the point to Lord Rodger that 
the bill is driven by the judiciary—it is for the 
judiciary to make it work. If I were not content that 
that will happen, I would not be supporting the bill 
today. 

Mrs Craigie will recollect that I asked the Lord 
President on two separate occasions in committee 
whether he was content that the resources would 
be in place to ensure that the bill did not detract 
from his primary function, which is judicial rather 
than administrative; he assured us that they 
would. On that basis, I am prepared to allow the 
bill to be passed. Labour members have advanced 
valid arguments, but I am convinced that, at the 
end of the day, there is no merit in the 
amendments that they have lodged. If we were to 
agree to them, we would dilute the principle of the 
bill, which Paul Martin encapsulated in his 
statement of support for judicial independence. 

Richard Baker (North East Scotland) (Lab): 
The amendments go to the heart of what has been 
a largely consensual debate on the bill. The 
legislation that we are discussing has its origins in 
the previous session; the draft judiciary (Scotland) 
bill that was published in February last year 
proposed that the Lord President become more 
actively involved in the management of the 
Scottish Court Service. Nevertheless, it is 

important at this final juncture of the Judiciary and 
Courts (Scotland) Bill’s progress to seek 
assurances from the cabinet secretary on how the 
Parliament will be able to continue to scrutinise to 
its satisfaction operational matters in the courts. 

The Lord President said that he is willing to 
appear before the Justice Committee if he is 
requested to give evidence specifically on the 
management of the Scottish Court Service. That is 
welcome and, indeed, necessary to enable 
members to engage in proper scrutiny of the 
service’s operation, which is their role. The bill 
places judicial independence in statute, so it would 
not be right for the Lord President to be compelled 
to appear before the committee. Amendment 18, 
in the name of Paul Martin, which would give the 
Parliament the power to request the Lord 
President’s attendance, states clearly the hope 
and expectation of the Parliament that not only the 
current Lord President but his successors will be 
willing to accept invitations from the Justice 
Committee for that purpose. At the very least, it is 
important that we stress the significance of the 
issue in the chamber today. 

Although the bill may promote efficient 
management of the courts, we seek reassurance 
that that will not come at the expense of ministers’ 
ability to seek specific developments in the 
Scottish Court Service—for example, drugs courts 
or domestic abuse courts. Such concerns drive 
amendment 19, in the name of Cathie Craigie. We 
must be reassured that ministers’ legitimate policy 
intentions will not be frustrated by the change for 
which the bill provides, however desirable it may 
otherwise be. In his letter to the convener of the 
Justice Committee, the cabinet secretary 
emphasised the importance of the framework 
document, which will define the relationships 
between the SCS, ministers and Parliament. I 
understand that he intends to consult the Justice 
Committee before finalising the document’s terms, 
so he may be able to offer us some comfort in that 
context. The consultation on the framework 
document may allow the committee to discuss the 
issues further. 

I hope that the cabinet secretary can reassure 
us on the issues that have been pursued by 
Cathie Craigie and Paul Martin through their 
amendments and that, as a result, it will be 
possible for us to develop a consensus. 

Robert Brown (Glasgow) (LD): As I am a new 
member of the Justice Committee, I have not had 
the benefit of hearing the arguments being 
developed during stage 2. I must confess, 
however, that I am attracted by the viewpoint that 
Bill Aitken has advanced on these matters. 
Members are, properly, susceptible to arguments 
concerning the separation of powers. Behind that 
lies the distinction between the Lord President in 
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his judicial capacity and the Lord President as the 
chair of the Scottish Court Service.  

On amendment 19, there is already provision in 
sections 64 and 65 for the Scottish Court Service 
to provide information in pretty much the same 
terms as those in which Cathie Craigie would wish 
the Lord President to provide information. That is 
the right approach, which focuses on the 
operational requirements of the service rather than 
on broader issues. 

On amendment 18, nobody doubts for a minute 
that there needs to be a good relationship 
between the various authorities, with the possibility 
of dialogue between the judiciary, the legislature 
and the Executive. The amendments are not 
necessary, as they contain provisions that exist 
anyway in effect. In most circumstances, we try to 
avoid inserting into bills provisions that state the 
obvious and that do not add anything to the 
context of the powers available to and duties on 
individuals and public bodies. With that in mind—
and obviously subject to the cabinet secretary’s 
comments—I am minded to oppose amendments 
18 and 19. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): I thank Paul Martin and Cathie Craigie 
for their engagement with the Government not just 
on the issues to which amendments 18 and 19 
relate, but on the bill as a whole. I accept the 
perfectly legitimate points that they raise and I will 
attempt to provide them with the assurances that 
they seek.  

The two amendments have a common purpose: 
to further secure accountability and to retain some 
measure of control over the running of the court 
system. However, they are unnecessary, as the 
bill already contains a number of measures that 
are designed to ensure the accountability of the 
Scottish Court Service. We also believe that the 
amendments are misconceived. In its own way, 
each of them runs the risk of undermining the very 
principle that the bill sets out to enshrine in law: 
judicial independence.  

Although I understand what Paul Martin is 
correctly trying to achieve, by making it clear in the 
bill that Parliament may invite the Lord President 
to attend, we have heard the Lord President’s 
assurance that he will accept invitations from 
Parliament on matters that are properly of concern 
to it. Amendment 18 could do more harm than 
good. Parliament already has the power to invite 
the Lord President and, indeed, anyone else to 
give evidence. It would be wrong to suggest that 
that depends on statutory provision. Such a 
provision would cut across Parliament’s inherent 
powers to regulate its own procedure, and it could 
undermine its standing orders. Rule 2.6 states: 

“The Parliament may … invite any person … to attend its 
proceedings for the purpose of giving evidence; or … to 
produce documents”. 

Rule 12.4 provides the same for committees. 
Apart from its effect on standing orders, 
amendment 18 would call into question whether 
the Parliament may invite any person if there is not 
an express power so to do. It would also call into 
question whether a committee could invite the 
Lord President to attend.  

Cathie Craigie has understandably expressed 
concern about the changes that the bill introduces, 
but her proposals in amendment 19 would 
seriously undermine the principles of the 
separation of powers and judicial independence, 
which are fundamental themes in the bill. The 
amendment also undermines the coherence and 
strength of the arrangements for a judicially 
managed system that the bill puts in place. I firmly 
believe that the court system will be improved by 
establishing in the Lord President a single point of 
headship for the judiciary and the management of 
the system.  

We have set out in section 1 our commitment to 
the independence of the judiciary, which I think is 
welcomed throughout the Parliament. We have set 
out a structure that gives the judiciary 
responsibilities for running the system, supported 
by a judicially governed Scottish Court Service. 
Having established the institutional independence 
of the judiciary, it would be fundamentally 
inconsistent for us to give ministers power to issue 
binding guidance to the Lord President about how 
he should run the business of the courts. It is 
constitutionally wrong for a minister to tell judges 
how to run their courts. The Lord President would 
be in an untenable position. He would have 
responsibility for securing the efficient disposal of 
business, yet he would have to follow guidance 
from ministers. That is a recipe for confusion and 
uncertainty, and it could undermine the whole 
point of having a single person with overall 
responsibility and power of action. There is 
already a power in section 65 for ministers to issue 
guidance to the Scottish Court Service about the 
carrying out of its functions. Ministers have scope 
to influence activities, through the process of 
approving the service’s corporate plan, and I 
believe that that strikes the right balance.  

15:15 
Cathie Craigie: If, for example, youth courts, 

which are being piloted, were not in place, would 
the bill allow the minister to drive that initiative 
forward? 

Kenny MacAskill: The position at present is 
that such an initiative could not be driven forward if 
the sheriffs principal and the Lord President were 
unable to deliver it. This is ultimately about respect 
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for the separation of powers, which Robert Brown 
and Bill Aitken mentioned, but I will address some 
of the issues that Paul Martin and others have 
raised about how we can exercise influence. 

Pauline McNeill raised legitimate points about 
how members interact with the judiciary and what 
level of accountability and response can be 
expected. Ministers will, as at present, be able to 
propose that the courts should operate in 
particular ways. If, for example, we saw merit in a 
roll-out of specialist domestic abuse courts, it 
would be for the Lord President and sheriffs 
principal to decide whether to implement the 
proposals, as it is at present. The current situation 
is neither enhanced nor impacted on negatively. 

The bill sets out a clearer duty on the judicially 
led Scottish Court Service to consider the 
proposals within a clearer planning framework. 
Under section 62, the SCS must submit a 
corporate plan to ministers. As part of considering 
that corporate plan, ministers will consider whether 
the SCS’s plans are aligned with the 
Government’s priorities and may seek change. 
That applies now and in the future. Ministers may, 
at any time, give guidance to which the SCS must 
have regard. The Lord President, as chair of the 
SCS and head of the judiciary, will have to 
consider the resource management and judicial 
deployment consequences of proposals from 
ministers. A better structure is therefore in place to 
ensure that ministers and the judiciary have an 
informed negotiation about how to implement 
changes in Scotland’s court system. In response 
to the point that Ms Craigie raised, ministers can 
set directions. Currently, if the Lord President or 
the sheriffs principal felt that those were 
impractical or impossible, they would have to so 
advise. 

Amendment 19 would require the Lord President 
to provide ministers with any information for which 
they asked about the arrangements that he was 
making to secure the efficient disposal of 
business. I do not believe that that is right or 
necessary. It would interfere with the Lord 
President’s independence. I outlined many ways 
of obtaining information in my letter of 17 
September to Bill Aitken. In section 64, there is 
already a requirement on the SCS to provide 
information to ministers. The chief executive of the 
SCS can be called to appear before the 
Parliament, and the Lord President has said that 
he would accept an invitation to attend if there 
were significant issues. 

I intend to produce a framework document that 
will define the relationships between the Scottish 
Court Service, ministers and Parliament, which 
should also provide reassurance. It will deal with 
the provision of information, in particular in 
response to a request from members—an issue 

which Pauline McNeill correctly and 
understandably raised. 

I acknowledge that members have a legitimate 
interest in being able to obtain information about 
the running of the courts and I hope that I have 
allayed fears that that will not be the case if the bill 
is passed. The Lord President has made it clear 
that he sees the bill as an important constitutional 
measure. That he will not be willing to play his part 
in the new arrangements is unthinkable. He will, of 
course, undertake to participate. 

I therefore urge Paul Martin and Cathie Craigie 
not to press the amendments. Given the different 
circumstances that may arise, it is difficult for any 
legislation at any stage to provide absolute 
assurances, but I think that our proposals provide 
a correct balance. The separation of powers will 
be ensured in respect of the Lord President, and 
he will be in control of the secretariat that is 
necessary to ensure the separation of powers, but 
the points that Paul Martin and Cathie Craigie 
correctly make about interaction with elected 
members are vital, not only for members but for 
their communities. We believe that that aspect will 
be properly focused on, dealt with and, perhaps 
for the first time, specified in a memorandum of 
understanding that will allow everybody to know 
who is accountable for what and what is to be 
expected by each party in these circumstances. 

The Presiding Officer: I ask Paul Martin to 
wind up and to either press or withdraw 
amendment 18. 

Paul Martin: I commend the minister for the co-
operative fashion in which he has followed up the 
issues. 

I will raise two important issues. The first relates 
to Robert Brown’s point about whether it is 
necessary for the provision to be placed in the bill. 
It is not unprecedented for us to state the obvious 
in a bill. There are references in the Sexual 
Offences (Scotland) Bill, which we debated 
recently, to the role of the Lord Advocate in the 
dispensation of justice. Arguably, the obvious was 
stated in that legislation, so it would not be 
unprecedented for us to include in this bill the 
wording that has been proposed. 

Secondly, although it is important to recognise 
that we welcome the co-operative exchanges that 
the Parliament has had with the current Lord 
President, the issue is not with the current holder 
of that post. The current Lord President will not 
always be Lord President. It is important that any 
legislation that the Parliament passes takes 
account of the distant future. 

However, I intend not to press amendment 18, 
given the minister’s assurance that he will come 
forward with a framework document—or historic 
concordat or whatever he wants to call it—that will 
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ensure both that the Lord President is made 
accountable and that the issues that members 
raise in Parliament are taken into consideration. 

Amendment 18, by agreement, withdrawn.

After section 3

Amendment 19 not moved.

Section 11—Recommendations of the Board

The Presiding Officer: Group 2 is on the 
Judicial Appointments Board for Scotland—
recommendations and ranking. Amendment 20, in 
the name of Bill Aitken, is grouped with 
amendments 21 and 22. 

Bill Aitken: When the Judicial Appointments 
Board was established with a fanfare of trumpets 
some years ago, it was set up on the basis that 
the new appointments system would be, among 
other things, transparent. Indeed, I can recollect 
the then Minister for Justice comparing and 
contrasting the new system with that which had 
existed previously. Many of his comments about 
the previous arrangements were perfectly 
apposite. The previous set-up, whereby judicial 
appointments were made by the Lord Advocate 
after consultations and takings of soundings, were 
in effect secret, nepotistic and highly 
undemocratic. It ensured that judicial 
appointments were restricted to the few. The 
former system had everything wrong with it, apart 
from the fact that it seemed to have worked for a 
couple of hundred years. However, sceptic though 
I am, I do not suggest any return to the previous 
approach. 

Amendments 20 to 22 seek to highlight a 
situation in which there is an absence of 
transparency. As members of the Justice 
Committee are aware from the committee’s stage 
2 consideration of the bill, the Judicial 
Appointments Board interviews candidates, 
decides whether the candidates are appropriate 
for selection and, if they are appropriate, places 
them on a list from which the candidates will be 
appointed to the judiciary in due course and in no 
particular order. By contrast, anyone who is 
interviewed by the civil service, a local authority or 
a private company with the aim of seeking 
promotion or inclusion on a list to undertake a 
higher-graded post is notified of his or her success 
and given some indication of when they are likely 
to obtain that post. 

Although I accept that there can be difficulties 
with timing, amendment 20 seeks to obviate the 
problem that can arise when two or more 
individuals make successful applications. For 
example, if there are four vacancies—as, 
coincidentally, is currently the case in the supreme 
courts—those who have been interviewed should 

be told not only whether they have been 
recommended for appointment but also any 
ranking that they have been given. That would not 
breach confidentiality and would give the 
applicants some indication of when they would be 
likely to be appointed to the bench. 

The existing uncertainty is not only 
unsatisfactory but unfair on applicants and, in 
some instances, prevents them from making the 
usual mid-term plans that we are all required to 
make in our everyday lives. More important, such 
uncertainty can sometimes cause real problems. 
The classic example is where an applicant is a 
senior counsel who is a planning specialist who 
has been asked to act for an individual or 
company in a planning inquiry that, as we all 
know, could last for several months. Clearly, if the 
applicant was aware that an early elevation to the 
bench was likely, by studying the movements 
within the senate it would be possible for the 
applicant to anticipate what might happen so that 
an informed decision could be taken. Basically, 
amendment 20 would deal with that aspect. 

Amendment 21 would simply ensure total 
independence. Again, I use the example of a 
situation in which a number of successful 
applications are made. Without amendment 21, it 
could be open to ministers to arrange the order of 
appointments to suit themselves. I am certain that 
that would not happen with this minister; I have 
every confidence in Mr MacAskill—under this 
heading, at any rate. However, amendment 21 
would offer an important constitutional safeguard. 

Amendment 22 would simply enable applicants 
to know where they were with regard to any 
potential appointment. 

The principal argument against amendments 20, 
21 and 22 would be that circumstances could 
change. I accept that circumstances could arise 
whereby the appropriate cabinet secretary or 
minister might wish to break with the ranking order 
as laid down by the Judicial Appointments Board. 
However, I am confident that that would not be 
done without good reason. The cabinet secretary 
could make that reason known, and I am sure that 
that would receive universal support, because we 
all accept that such circumstances could arise. 

The three amendments seek to build on, rather 
than detract from, the role of the Judicial 
Appointments Board. Transparency was one of 
the principal reasons for the foundation of the 
board. As the bill stands, there is an absence of 
transparency under several headings. 
Amendments 20, 21 and 22 seek to improve 
transparency. 

I move amendment 20. 

The Presiding Officer: We are short of time, so 
I ask Richard Baker to be brief. 
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Richard Baker: We are happy to support Bill 
Aitken’s amendments 20, 21 and 22, which we 
regard as sensible and beneficial in making the 
appointments process fair to candidates. It is fair 
that candidates should know where they are 
ranked on a list of successful applicants. As Bill 
Aitken says, that could make a material difference 
to whether successful applicants who are waiting 
to take up a position take on other commitments in 
the meantime. 

The amendments seem to me to aid 
transparency and accountability in the process, 
which is the drive behind the proposed changes. 
We therefore support amendments 20, 21 and 22. 

The Presiding Officer: I ask Robert Brown to 
be equally brief. 

Robert Brown: Again, I have no knowledge of 
the earlier discussion in committee, but I would 
like to make a couple of points. There is some 
merit in Bill Aitken’s proposals, and I would like to 
hear a bit more clarity from the cabinet secretary. I 
would like him to expand on what he said at stage 
2, when he talked about normally following the 
order of appointments as recommended by the 
Judicial Appointments Board, unless there were a 
reason to depart from it. That reason could be 
relatively incidental—for example, a health reason. 
Alternatively, we could adopt the approach that we 
have adopted for many public appointments—I 
think that it is recommended in our procedures for 
public appointments—in which ministers have 
choice and discretion. It is important that we get 
the cabinet secretary’s views on the record. 

Kenny MacAskill: I sympathise with Bill 
Aitken’s view that an individual who has 
successfully passed a recruitment round managed 
by the Judicial Appointments Board should know 
that they are likely to get a commission. I agree. 
Not only should they know that they are likely to 
get a commission, but they should be given a 
general indication of where they are on the list. 
That is what happens now, and it will continue to 
happen once the bill is enacted. However, 
amendments 20 and 21 seek to give a 
responsibility to the Judicial Appointments Board 
that would not be appropriate. 

The board’s remit is to provide the First Minister 
with a list of candidates who have been 
recommended for judicial appointment, and the 
final decision then rests with the Scottish 
ministers. Ministers retain statutory responsibility 
for judicial appointments, and it is therefore for 
ministers, not the board, to inform successful 
candidates that they have been selected for 
appointment. If appropriate, Her Majesty would 
then be invited to appoint them to judicial office. 

Amendment 22 cuts across the appointments 
process and attempts to address an issue that is, 

and should remain, part of the confidential 
consideration that the Judicial Appointments 
Board gives to each candidate before 
recommending candidates for appointment. That 
recommendation is then approved by ministers. 

Amendment 21 deals with the order of 
appointments. I assure members that, where a 
ranked list of candidates is the appropriate vehicle, 
successful candidates are appointed in the order 
in which they appear on the list—unless, of 
course, there is a reason to depart from the order. 
As Robert Brown suggests, there could be a 
number of reasons for departing from the order. 
Bill Aitken’s amendment addresses some of those 
reasons, but there are other situations that he has 
not covered. A list can have currency for some 
months. What if, for example, an accusation or 
complaint were to be made against an individual 
whose name was on the list? In such 
circumstances, it would be right and proper for 
ministers to await the outcome of any investigation 
before moving either to appoint the individual 
concerned or to seek to remove their name from 
the list entirely. To fail to do that would be 
negligent and could cause problems. 

15:30 
I know that there is a perception in some 

quarters that, for some reason, ministers might 
seek to engineer appointments to the detriment of 
the individual concerned. However, I assure 
members that that will not happen on my watch, 
and I do not believe that it will happen on any 
minister’s watch. Nevertheless, in the unlikely 
event that, in the future, there were to be any 
cause for concern, it should be noted that the 
members of the Judicial Appointments Board for 
Scotland are well aware of the rankings that they 
have made and are in a position to monitor the 
appointments as they are made in years to come. I 
am sure that, if the board members had any 
reason to suspect me, other ministers or anybody 
else of behaving in an unacceptable manner, they 
would soon make their views known. 

The bill, as drafted, allows for an appropriate 
level of flexibility in the appointment process. The 
circumstances that Bill Aitken and I have touched 
on are simply exceptional ones that could arise. It 
would be unhelpful to impose an artificial restraint 
such as is proposed for eventualities that we hope 
may never occur but which just might. I therefore 
invite Bill Aitken to withdraw amendment 20. 

Bill Aitken: I will deal briefly with Mr MacAskill’s 
point regarding the necessity for change. I fully 
accept that, were one of the successful applicants 
to be the subject of an inquiry, ministers would 
inevitably be required to address the situation. I 
would fully support any cabinet secretary who 
went down that route. However, as I said, the bill 
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is designed to build on the transparency of the 
system and changes are necessary. I am certain 
that Mr MacAskill would never do anything 
underhand on his watch. Nevertheless, my 
amendments would safeguard the position for the 
future. I intend to press amendment 20. 

The Presiding Officer: The question is, that 
amendment 20 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
As it is the first division of the afternoon, I will 
suspend the meeting for five minutes. The division 
will take us beyond the time limit for groups 1 to 4. 
I therefore exercise my power under rule 9.8.4A of 
the standing orders to extend the time limit to 
allow members with a right to speak on groups 3 
and 4 to do so. 

15:32 
Meeting suspended.

15:37 
On resuming—

The Presiding Officer: We move to the division 
on amendment 20. 
FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  

McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Ahmad, Bashir (Glasgow) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
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Salmond, Alex (Gordon) (SNP)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Presiding Officer: The result of the division 
is: For 56, Against 62, Abstentions 0. 

Amendment 20 disagreed to.

Amendment 21 moved—[Bill Aitken].

The Presiding Officer: The question is, that 
amendment 21 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  

Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Ahmad, Bashir (Glasgow) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
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Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Presiding Officer: The result of the division 
is: For 56, Against 62, Abstentions 0. 

Amendment 21 disagreed to.

Amendment 22 not moved.

Section 38—Consideration of fitness for, and 
removal from, shrieval office

The Presiding Officer: Group 3 is on removal 
from shrieval office—procedure. Amendment 2, in 
the name of the minister, is the only amendment in 
the group. 

Kenny MacAskill: Section 38 inserts in the 
Sheriff Courts (Scotland) Act 1971 new section 
12E, which requires that an order be laid in 
Parliament by the First Minister before a sheriff 
principal or sheriff can be removed from office 
following a tribunal’s report that he or she is unfit 
to hold office. [Interruption.] 

The Presiding Officer: Order. I am sorry, 
minister, but there are far too many conversations 
going on. Can we have a level of silence, please? 

Kenny MacAskill: New section 12E in the 1971 
act provides for a 40-day rule to apply to such an 
instrument, rather than the 21-day rule that applies 
to other negative instruments. Amendment 2 is a 
purely technical amendment that makes it clear 
that the standard procedure for negative 
instruments is modified to properly reflect that, 
thereby removing any potential for ambiguity. 

I move amendment 2. 

Amendment 2 agreed to.

Section 39—Meaning of “judicial office holder”
The Presiding Officer: Group 4 is on the 

meaning of “judicial office holder”. Amendment 3, 
in the name of the minister, is the only amendment 
in the group. 

Kenny MacAskill: Section 2 unifies the judiciary 
under the Lord President as head of the Scottish 
judiciary. It places a range of responsibilities on 
the Lord President, including responsibility for 
“the efficient disposal of business in the Scottish courts”; 

responsibility for representing the views of judicial 
office holders; responsibility for making 
arrangements for 
“the welfare, training and guidance of judicial office 
holders”; 

and responsibility for making arrangements for a 
conduct scheme for the judiciary. 

Section 2 defines the Scottish courts and section 
39 defines the judicial office holders for those 
purposes. Section 2 also provides that the Scottish 
ministers may by order add to the list of courts 
over which the Lord President has responsibility, 
after first consulting him. Amendment 3 addresses 
the other side of the coin by giving the Scottish 
ministers the power to add to the list of judicial 
office holders in section 39. It seeks to ensure that 
when courts are added to the Lord President’s 
remit, the members of those courts also fall under 
his stewardship. 

I move amendment 3. 

Amendment 3 agreed to.

Section 47—Alteration of boundaries of 
sheriffdoms

The Presiding Officer: Group 5 is on 
boundaries, locations and justice of the peace 
court establishment and constitution. Amendment 
4, in the name of the minister, is grouped with 
amendments 5 to 17. 

Kenny MacAskill: The bill as introduced gave 
the Lord President responsibility for promoting 
statutory instruments about the alteration of 
boundaries of sheriffdoms, sheriff court districts, 
places where sheriff courts are held and the 
establishment of justice of the peace courts. That 
had a certain neatness, as such matters relate to 
the Lord President’s decisions about the 
deployment of the judiciary. 

However, during the bill’s passage, I listened to 
members of various parties who felt that ministers 
should retain a role in decisions about where 
courts are located that are likely to be matters of 
some local political controversy. The point was 
made that communities are often concerned if, for 
example, a proposal is made to close or relocate a 
local court, and that MSPs want to be able to 
debate the case for closure or relocation with an 
elected representative. Members felt that such 
potentially contentious decisions should be the 
subject of a decision by ministers and Parliament. 
I found those arguments persuasive, so I have 
lodged amendments to provide that statutory 
instruments on sheriffdom boundaries and court 
locations should be promoted by ministers to 
Parliament and should be capable of annulment 
by Parliament. 

Bill Aitken: I welcome the cabinet secretary’s 
change of mind in that respect. In future, will he be 
open to persuasion by the Justice Committee to 
proceed along more sensible lines? 

Kenny MacAskill: I am always happy to listen 
to the committee and its convener. To be fair, such 
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matters were also raised by members who are not 
members of the committee—in particular, Ms 
McNeill. I pay tribute to Bill Aitken and to the other 
members who were correct to raise the issue. 

As a matter of practice, I would normally expect 
proposals for changes in court locations or 
sheriffdom boundaries to come from the Scottish 
Court Service and the Lord President, after 
consultation with the people who would be 
affected, as those are, in the first instance, 
operational matters for the SCS and the Lord 
President to reach a view on. 

Amendments 4 to 17 provide that ministers and 
Parliament could not, at their own hand, change 
sheriffdom boundaries or court locations without 
the consent of the Lord President and the SCS. 
That must be right, as such decisions affect the 
Lord President’s responsibilities for deployment of 
the judiciary and the efficient disposal of business 
by the courts. 

The combined effect of amendments 4 to 17 is 
that ministers and Parliament will have an effective 
say over whether proposals that have a potentially 
significant impact on communities, such as court 
closure proposals, should go ahead, and that they 
will require to be consulted about any such 
proposals. 

I move amendment 4. 

15:45 
Pauline McNeill: I have waited a long time for a 

tribute from Kenny MacAskill, so I accept it in the 
spirit in which it was given. In all fairness, I think 
that the Cabinet Secretary for Justice genuinely 
listened to the arguments of Justice Committee 
members, and me, on concerns about the transfer 
of functions from the Scottish ministers and the 
Scottish Government to Scottish judges. The 
committee made strong representations at stage 
2, and I am pleased that the cabinet secretary has 
agreed that the right place for final decisions about 
sheriff court boundaries is the Parliament, with the 
Justice Committee scrutinising the process. 

Sheriff court boundaries are a sensitive issue for 
us all. It is not that I think that we are planning to 
change them—let us hope that that does not 
happen in the foreseeable future. If it did, the issue 
would become very sensitive for elected members 
in their representation of their communities. It 
would be right for judges and sheriffs to have a 
say in the determination of boundaries for our 
courts but, ultimately, the final decision should 
remain with ministers and elected members. I very 
much welcome the change of heart. 

Robert Brown: I, too, welcome the change of 
heart. The minister has produced an elegant 
solution to an issue that was pushed by, among 

others, my colleague Margaret Smith in 
committee. Disentangling the issues around sheriff 
court boundaries and locations from other issues 
around operation or policy is the right approach. I 
am pleased that the cabinet secretary has listened 
to the Justice Committee, and has followed its 
view and shown the worth of its work. 

Kenny MacAskill: I welcome the consensus 
among members. These matters have often given 
rise to significant differences. For example, a 
campaign relating to the potential closure of 
Peebles sheriff court was led in past sessions of 
the Parliament by Christine Grahame. Pauline 
McNeill and Robert Brown are correct to say that 
such issues cause considerable controversy. I am 
grateful for the kind words from members. We 
have reached a solution that is appropriate and 
which will strike the correct balance. At the end of 
the day, the Lord President and the SCS have to 
do what is appropriate. Ultimately, though, the 
decision has to be capable of being challenged by 
those who are elected to represent their 
communities. 

Amendment 4 agreed to.

Amendments 5 and 6 moved—[Kenny 
MacAskill]—and agreed to.

Section 48—Sheriff court districts and places 
where sheriff courts are to be held

Amendments 7 to 9 moved—[Kenny 
MacAskill]—and agreed to.

Section 54—Establishment, constitution etc

Amendments 10 to 15 moved—[Kenny 
MacAskill]—and agreed to.

Schedule 1
THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

The Presiding Officer: Group 6 is on the 
Judicial Appointments Board, removal of 
members. Amendment 23, in the name of Bill 
Aitken, is the only amendment in the group. 

Bill Aitken: This matter is fairly simple and 
straightforward, but nonetheless it is one to which 
we should attach some importance. Amendment 
23 seeks that, in the highly unusual situation 
whereby someone is removed from the Judicial 
Appointments Board as a result of misconduct or 
incompetence, that person has the opportunity to 
speak in their defence. As it stands, the person 
can be removed without being able to make any 
representations or denials of the allegations. That 
is surely contrary to natural justice. It is highly 
unlikely that the situation would ever arise, but 
sometimes we have to legislate for the unusual if 
not the unique. 
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A question of fairness and justice is involved. I 
very much hope that the cabinet secretary can be 
persuaded to accept amendment 23, which is 
worthy of support. Of course, if he is not 
persuaded, I would say that somewhere down the 
road, if a situation arises in which someone is 
removed without being granted rights of audience 
and a hearing, a compliance issue could arise, 
which might be pursued by that person in another 
place. 

I move amendment 23.  

Robert Brown: I support amendment 23. It is a 
matter of natural justice, and it concerns 
something that ought specifically to be stated. 
Grounds are given in schedule 1 for the removal of 
members. For example, a member can be 
removed if they have 
“failed without reasonable excuse to discharge” 

their functions, or if they have 
“been convicted of any offence”. 

Does that mean a road traffic offence or 
something else? The seriousness of the offence 
must be made clear. Another ground for removal 
is that the member “has become insolvent”; that is 
a matter of fact, so no issue arises there. The final 
ground for removal is that the member 
“is otherwise unfit to be a member or unable for any reason 
to discharge the functions of a member.” 

Removal cannot occur without engagement 
between the person concerned and those who are 
responsible for their removal, so it is entirely 
appropriate that that should be on the face of the 
bill. I would be surprised if employment legislation 
did not give specific rights to people where such 
circumstances arise. It is important that that 
should also be the case for an important body 
such as the Judicial Appointments Board. 

Paul Martin: In the interests of natural justice, 
we, too, support Bill Aitken’s amendment 23. The 
evidence that we received at stage 1 was powerful 
in its support of the issue that is raised in 
amendment 23. 

Kenny MacAskill: I understand members’ 
genuine concerns, but they are based on a 
misconception. The bill’s provisions on the 
removal of members are enabling. They set out 
the circumstances in which the Lord President or, 
as the case might be, the Scottish ministers might 
consider whether a member should be removed 
from office. They do not, and should not, prescribe 
the process to be undertaken. 

I understand and sympathise with Bill Aitken’s 
concern that the process should be fair, and that it 
should accord with the principles of natural justice, 
as Robert Brown commented. However, 
amendment 23 is completely unnecessary. It is 

impossible to conceive of a situation in which the 
Lord President or the Scottish ministers, in 
contemplating a situation as serious as removing a 
member from the board, would do so without a 
proper investigation and discussion with the 
member concerned. 

Amendment 23 would add a rigidity that could 
have the effect of interfering with the efficient 
working of the board. If, for example, a member of 
the board were to disappear, fall into a coma or be 
so seriously ill that any approach would be entirely 
inappropriate, there would be no way to move 
forward. The board might then have to operate 
with one member short. That would not be a 
satisfactory result. Amendment 23 applies only to 
the removal of members of the Judicial 
Appointments Board, although the bill also 
provides for the removal of the chair of that board 
and of members of the Scottish Court Service. An 
express provision in schedule 1 would create 
doubt about whether members had a right to be 
heard before being removed. 

With that clarification given and the assurance 
that I hope to provide, I urge Bill Aitken to 
withdraw amendment 23. I recognise his sincerity 
and the genuine basis of his amendment, but he 
has fundamentally misconceived the situation. 

Bill Aitken: Although I am intrigued by the 
thought of the comatose member of the Judicial 
Appointments Board, I am not persuaded by the 
cabinet secretary’s arguments. Similar arguments 
could be used on practically every issue, such as 
cases of employment law or when someone faces 
dismissal from an appointment. I press 
amendment 23. 

The Presiding Officer: The question is, that 
amendment 23 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
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Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Ahmad, Bashir (Glasgow) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  

Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the division 
is: For 71, Against 46, Abstentions 0. 

Amendment 23 agreed to.

Schedule 3
THE SCOTTISH COURT SERVICE 

The Presiding Officer: Group 7 is on Scottish 
Court Service membership. Amendment 1, in the 
name of Pauline McNeill, is the only amendment in 
the group. 

Pauline McNeill: Amendment 1 is, in essence, 
about ensuring that sheriffs who work part time in 
our courts have representation on the Scottish 
Court Service board. I have been asked to raise 
the issue at stage 3 and I am happy to do so. 

Part-time sheriffs have a client base in private 
practice and they think that they should also have 
a voice in the system. Some are company 
directors; indeed, the fact that the president of the 
Part-time Sheriffs Association, John McCormick, is 
a solicitor advocate with an MBA demonstrates 
that sheriffs have many different skills. 

Every other branch of the judiciary is 
represented on the board, including full-time 
sheriffs and justices of the peace. The Part-time 
Sheriffs Association is represented on the Judicial 
Council for Scotland, so why is it not to be 
represented on the Scottish Court Service board? 

There are 80 part-time sheriffs in Scotland and 
they have in-depth experience of the Scottish 
courts. In fact, there are 20 to 25 part-time sheriffs 
sitting in courts on any one day. They have the 
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same powers as full-time sheriffs, but they argue 
that they would bring a different perspective to the 
administration of Scottish courts and the 
administration of justice, because, given that they 
are part-time, they practise outwith the court 
system as well as make judicial decisions. They 
believe that they would bring a distinct perspective 
to the management of the Scottish Court Service, 
which might be lost if they are not given a specific 
place. 

If part-time sheriffs are not to be represented 
separately, why are JPs, who are also judges, 
represented separately on the board? 

It seems odd for the cabinet secretary to ignore 
the views of part-time sheriffs. I seek an 
explanation as to why the cabinet secretary does 
not think that part-time sheriffs can bring a 
different perspective to bear in the running of our 
court services. Given that part-time sheriffs were 
not given the opportunity to give evidence to the 
Justice Committee, I felt it appropriate to air the 
issue at stage 3, so that we can hear an 
explanation from the cabinet secretary. 

The Part-time Sheriffs Association asked for a 
meeting with the chief executive of the Scottish 
Court Service, but it has not managed to secure 
one yet. I hope that the cabinet secretary will 
consider the importance of the fact that the 
association will not be able to meet the Scottish 
Court Service until after the bill has been passed, 
as I hope it will be today. 

If the view is that part-time sheriffs do not need 
to be represented separately—I am pretty sure 
that the cabinet secretary will say that, because 
they fulfil the same functions as full-time sheriffs, 
they do not need to be represented separately—
the right thing for him to do would be to sit down 
with them and talk them through that view. 

I raise the issue because part-time sheriffs form 
an important branch of the judiciary and it is wrong 
to exclude them from the process. Even at stage 
3, we should at least get an explanation as to why 
the cabinet secretary has not included them on the 
Scottish Court Service board. If we get an 
understanding of how he reached his conclusion, 
the process will be all the better for it. 

I move amendment 1. 

Richard Baker: Pauline McNeill has raised the 
distinct role and experience of part-time sheriffs, 
and that role and experience are driving their 
concern about not being represented on the board 
of the Scottish Court Service and not having had a 
dialogue with the Scottish Court Service on the 
matter. 

On the issue of consultation, I hope that the 
cabinet secretary will agree that if part-time 
sheriffs are not to be represented on the board, 

there should have been dialogue with them not 
only about that but more widely to ensure that their 
views were heard on important developments in 
the SCS. Will the cabinet secretary assure us that 
they will be consulted properly on such issues in 
future? 

Kenny MacAskill: I thank Pauline McNeill for 
the manner in which she has spoken to her 
amendment and for giving us prior notification of it. 
To some extent, she answered the questions that 
she raised. However, I put it on record that we as 
a Government recognise the important role that 
part-time sheriffs play. I have many friends who 
are part-time sheriffs, as, no doubt, does Pauline 
McNeill, so I do not underestimate their 
importance, and there is no suggestion that they 
are being denigrated in any way. 

The association’s failure to have a meeting with 
the Scottish Court Service is regrettable, but I give 
members an undertaking that Eleanor Emberson 
will seek to meet it. I understand that there was 
simply a diary problem. There is certainly no 
suggestion that the association’s position is not 
recognised or that part-time sheriffs are not to be 
treated with the dignity to which they are entitled 
because of the office that they hold. I assure 
Pauline McNeill and all members that the situation 
will be remedied and rectified. 

The position regarding justices of the peace is 
that they are in a different sector, to an extent—
they operate in a different court—and it is 
important that they should be on the SCS board. 

The objective of the proposed membership is to 
ensure that the Scottish Court Service has the 
necessary balance of experience, expertise and 
independence to secure the effective 
administration of the courts. The amendment 
would add a part-time sheriff to the proposed 
membership, but I do not accept that that is 
necessary or appropriate. 

16:00 
Paragraph 2 of schedule 3 provides that the 

Scottish Court Service shall have 13 members, a 
narrow majority of seven of whom shall be judicial 
members. I have strong reservations about 
increasing the judicial majority in the service, as a 
balance is needed from strong independent 
voices, for the service’s good governance. The 
constitution of the Scottish Court Service as 
proposed in the bill was considered carefully in 
conjunction with the judiciary and is right. 

It is important to add that members will be there 
not to represent interest groups, but to bring their 
experience to running the Court Service. Members 
will not represent the busiest court in Europe—we 
have that in Glasgow—or a sheriffdom, for 
example. They will bring their skills and talents to 
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the job. 

The Scottish Court Service’s proposed 
membership includes two permanent sheriffs and 
a sheriff principal, who will bring significant judicial 
experience to the table. It is unclear what 
perspective a part-time sheriff could add, although 
I do not seek in any way to undermine the 
important contribution that part-time sheriffs make. 

Anyone who holds office as a part-time or full-
time sheriff may of course be considered for 
appointment as a solicitor or advocate member of 
the Scottish Court Service. 

I urge Pauline McNeill to withdraw amendment 
1. 

Pauline McNeill: I will not press the 
amendment, although I am pleased that I have 
had the opportunity to air the issue. I do not argue 
that part-time sheriffs do a different job, but they 
have a different perspective, which would be 
beneficial. I accept and welcome the cabinet 
secretary’s undertaking that a meeting will occur. 
That is important at the end of the bill process, 
because all parts of the judiciary should at least be 
fully on board—as they will be—with the changes. 
I felt that part-time sheriffs were a missing link and 
I wanted to ensure that everyone felt that their 
views were heard. 

Amendment 1, by agreement, withdrawn.

Schedule 5
CONSEQUENTIAL AMENDMENTS AND REPEALS 

Amendments 16 and 17 moved—[Kenny 
MacAskill]—and agreed to.

Judiciary and Courts (Scotland) 
Bill

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-2342, in the name of Kenny 
MacAskill, on the Judiciary and Courts (Scotland) 
Bill. 

16:03 
The Cabinet Secretary for Justice (Kenny 

MacAskill): We come to the final stage in a reform 
process that began back in 2006. The work was 
originated not by this Government, but by my 
predecessor Cathy Jamieson and her colleagues 
in the previous Liberal-Labour Administration. I 
pay tribute to her for her work in commencing the 
process. We have managed to keep the bill as 
non-partisan as possible, and I pay tribute to 
members who have participated in ensuring that 
we deliver good governance not simply for our 
courts, but for our country. 

As we have seen throughout consideration of 
the bill, the topic is serious, even if it does not 
ignite the nation’s passions. The bill is an 
important constitutional measure that provides a 
rare opportunity to refresh the relationship 
between the judicial, legislative and executive 
arms of government, which is fundamental to 
democracy. 

It is right that the bill had the benefit of two 
formal consultations and the Justice Committee’s 
detailed and careful attention, as the committee’s 
convener reminded me today. I thank the 
committee’s members and staff for all their work. 
The bill’s progress offers an excellent example of 
how the Government and a committee can work 
together to achieve a first-rate outcome. The bill 
also benefited from the collaboration of members 
of all parties, who were prepared to discuss 
matters and put their points of view. In some 
instances, members persuaded the Government; 
in others, they accepted the points that the 
Government made. I pay tribute to my team and 
secretariat, who worked seamlessly under 
different Governments to deliver the bill. 

I also thank the Lord President and his judicial 
colleagues for the constructive and helpful way in 
which they approached the bill. In particular, I 
thank the members of the judiciary and others who 
worked with my officials in the lead-up to the bill’s 
introduction, to ensure that we brought forward a 
comprehensive and measured package of 
reforms. I also thank all the individuals and 
organisations who commented on the proposals 
and on the bill at its various stages. We welcome 
their participation and have benefited from their 
insight. 
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The Government is clear about the need for a 
strong, independent judiciary. The bill enshrines 
that independence in statute. It will give the Lord 
President additional responsibilities for the courts 
in Scotland and for the judiciary, together with a 
complementary leadership role in the strategic 
management of the administrative service on 
which he and his colleagues will rely. It will place 
the Judicial Appointments Board for Scotland on a 
statutory footing, which is important, and it will 
introduce a framework for a structured judicial 
complaints system. 

During stage 2 and in discussions during the 
past weeks, I listened carefully to members of 
other parties who were concerned that the bill as 
introduced removed ministers’ role in making 
decisions about opening or closing court buildings. 
For instance, Bill Aitken was concerned to ensure 
that there would be effective local consultation on 
changes to the location of courts, and Margaret 
Smith felt strongly that the location of courts was a 
matter in which communities and their elected 
representatives had a strong democratic interest. 
That concern was shared by Labour Party 
colleagues, as Richard Baker and other members 
said during the debate on the stage 3 
amendments. 

I listened to those views and was persuaded by 
the arguments that were put forward. The bill was 
therefore amended today to provide that statutory 
instruments on sheriffdom boundaries and court 
locations should be promoted by ministers and 
should be capable of annulment by the 
Parliament. Ministers and the Parliament will 
therefore have an effective say over whether 
proposals that have a potentially significant impact 
on communities, such as court closures, should go 
ahead. I am grateful to colleagues in all parties for 
the constructive way in which they approached the 
discussions on the issue. 

It is important to reiterate that although there are 
issues on which we might disagree, some of which 
were considered today, our ability to focus in has 
served the Parliament, our communities and 
indeed the Scottish Court Service, which will be 
improved. With the changes that we made today, I 
firmly believe that the bill does the right thing in 
giving a judicially chaired body the front-line 
responsibility for running the courts, while 
safeguarding the legitimate interests of ministers 
and the Parliament. 

We had quite robust debate about the role of the 
Lord President and the accountability of the SCS. I 
welcomed the independent study that showed that 
the Lord President’s increased workload would be 
manageable without his having to sacrifice his vital 
role on the bench. It was appropriate that the 
committee flagged up the issue and I am grateful 
to it for that. In addition to the robust accountability 

of the SCS to Parliament through its chief 
executive as accountable officer, I welcomed the 
Lord President’s assurance that he will accept the 
Parliament’s invitation to him to attend, if the 
Parliament has serious concerns about the 
operation of the SCS. 

Mr Martin has pursued that matter with vigour 
and principle and I hope that we can satisfy him 
through the memorandum or concordat—historic 
or otherwise—that we will have in the democratic 
system into which we are entering. I understand 
that he has received assurances on the matter 
directly from the Lord President, which I welcome. 
The Lord President agreed that the matter should 
be set out for him and his successors in a 
framework document, which will define the 
relations between the SCS, ministers and the 
Parliament. That is the correct basis on which 
future relationships should rest. It is clear that the 
document will have to be discussed and knocked 
about. The Justice Committee will have the 
opportunity to ensure that we get it right. I am sure 
that we can achieve that, as we got the bill right 
through discussions between ministers, the 
judiciary and the committee. 

The bill provides a strong, coherent structure for 
a modern judiciary and the effective management 
of our court system. It offers a package of reforms 
that will strengthen Scotland’s judiciary as an 
institution—I know that the judiciary welcomes the 
bill—and introduce a number of practical reforms 
to improve the way in which the system operates. 

I move, 
That the Parliament agrees that the Judiciary and Courts 

(Scotland) Bill be passed. 

16:10 
Richard Baker (North East Scotland) (Lab): I 

welcome the fact that today’s debate has been 
consensual, and I acknowledge the Cabinet 
Secretary for Justice’s constructive approach to 
the legislation—although I look forward to a more 
robust exchange of ideas on future matters. 

The bill was born of a process that began under 
the previous Executive, which introduced the white 
paper in February last year. In the introduction to 
the white paper, Cathy Jamieson stated: 

“it is important that legislative provisions and other 
arrangements are in place for the judiciary which reflect the 
modern day circumstances and considerations they face.” 

She also proposed that “a future Administration” 
could take forward the work on the bill. The current 
Administration is, of course, not the one that she 
had in mind, but it has nevertheless taken that 
work forward, and it is therefore right that we 
reach agreement on the legislation that is before 
us. 
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It is sensible to create a unified judiciary with the 
Lord President at its head, and to place in statute 
the independence of that judiciary, as it is a 
fundamental pillar of our democracy. That makes it 
all the more important to have the right processes 
in place for judicial appointments, and the Judicial 
Appointments Board for Scotland will put in place 
a clearer process. That is a move forward from the 
opaque nature of the previous arrangements—
although Bill Aitken seemed to be rather nostalgic 
for those at certain points in the debate. 

The fact that the Judicial Appointments Board 
will have both lay and judicial membership reflects 
the will to ensure public confidence in the process. 
I noted with interest that the board’s role of 
encouraging diversity in the judiciary sparked 
some debate at committee. Establishing a 
judiciary that is as representative as possible of 
our society cannot be achieved by the board 
alone. Merit must be pre-eminent in appointments, 
but diversity is an important issue for the board to 
bear in mind. 

Responsibility for judicial training now passes to 
the Lord President, and although the Justice 
Committee agreed that the Lord President should 
make arrangements for training, it also stressed 
that confidence in the judiciary would be enhanced 
if there was a mandatory element to training. I 
hope that the Lord President will take that forward. 

With the establishment of the Judicial Council 
and the oversight of the Lord President in matters 
of judicial conduct, the logic and benefit of a 
unified judiciary are made clear. The provisions in 
the bill on those matters are clearly steps forward 
from the current situation. The fact that the bill has 
provided for the incapacity of the Lord President 
by repealing the Senior Judiciary (Vacancies and 
Incapacity) (Scotland) Act 2006 and re-enacting it 
with minor modifications gives us and the public 
confidence that the right structures and systems 
are in place for the effective organisation of the 
judiciary. 

The previous Executive welcomed the greater 
involvement of the judiciary in the running of the 
Scottish Court Service, and the white paper put 
forward the proposal for a non-executive board, to 
be chaired by the Lord President. There was force 
behind that argument: if the Lord President was to 
have overall responsibility for the efficient disposal 
of business, that would need to be aligned with 
giving the Lord President authority over 
administrative support for the courts. 

The logic behind that is clear, but it is right and 
proper that it should be tested through the 
legislative process. My colleagues have sought to 
do that: testing the proposal was the motivation 
behind the amendments from Paul Martin and 
Cathie Craigie. It is important that members have 
stressed in the chamber today that MSPs must be 

able to engage in legitimate scrutiny of the 
operation of court processes, which can be so 
important to wider approaches to court reforms. 
Although Paul Martin did not press amendment 
18, it was important that we placed on record the 
importance of the Lord President being able to 
give evidence on the operation of the Scottish 
Court Service to a committee. We hope that not 
only the current Lord President, but his successors 
will be prepared to engage with committees in that 
area. 

Cathie Craigie mentioned the importance of 
ministers being able to effect legitimate policy 
aspirations for developments in court services 
after the changes come in. The cabinet secretary 
has referred constructively to the framework, 
which we expect to ensure effective joint working 
between the board and ministers on policy goals, 
as Parliament would wish. 

The changes will, of course, take time to come 
into effect. A future committee might wish to 
engage in post-legislative scrutiny of the area, so 
that once the transfer of responsibilities has taken 
place and has had time to bed in, we can be 
satisfied that the questions that members have 
raised today have been addressed. 

There has been debate over the membership of 
the SCS board. Pauline McNeill raised the 
concerns of part-time sheriffs. Although that did 
not result in a change to the board’s membership, 
it is important that members of the board, and the 
service as a whole, take those views into 
consideration in future. 

A broad consensus has developed on the bill. 
The developments in the independence, 
appointment and organisation of the judiciary can 
only benefit public confidence in those matters, 
which are of fundamental importance to the 
Scottish legal system. That is why we are happy to 
support the bill. 

16:15 
Bill Aitken (Glasgow) (Con): As has been said, 

the bill had its genesis under the previous 
Administration, with the work continued by the 
present Government. It has been a rare co-
operative venture. Let us hope that that augurs 
well for when more controversial matters come 
before the Parliament.  

The bill underlines the principle of judicial 
independence, which, as I have said, every one of 
us in the Parliament accepts and respects. It is 
important to pass the legislation to underline that 
principle. I look forward to the cabinet secretary 
showing a similar degree of respect for judicial 
independence by not interfering with sentences or 
doing anything to detract from judicial decisions. 
We shall see about that in due course. 
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I had some personal unhappiness with certain 
aspects of the bill but, in the spirit of consensus, I 
ignored that. One issue was the rather convoluted 
complaints procedure, which is a bit akin to taking 
a sledgehammer to crack a nut. Nevertheless, we 
will live with it. I compliment the cabinet 
secretary—sincerely, on this occasion—for 
acknowledging members’ real concerns about the 
potential workload for the judiciary. It was useful 
that the cabinet secretary arranged for Douglas 
Osler to prepare a supplementary report for the 
Justice Committee, as that provided us with some 
reassurance. I underline the fact that the 
proposals were judicially led. On two separate 
occasions, I asked the Lord President whether 
there would be any detraction from his judicial 
duties, in answer to which he said no. Therefore, 
we can be content on that matter. The bill will 
underline and strengthen the tripartite system, 
essential in any democracy, of the Government, 
the Parliament and the judiciary all operating from 
separate legs to strengthen the body politic in its 
widest extent. 

Other interesting issues came to light during the 
committee’s consideration of the bill. The 
operation of the Judicial Appointments Board for 
Scotland is extremely interesting and provided a 
topic of conversation for the committee when we 
formulated our report in private. We are basically 
satisfied that the board operates reasonably, but I 
do not preclude the possibility of the committee 
returning to the issue to carry out a brief inquiry 
into the operation of the board when time is 
available, so that we can satisfy ourselves that 
everything is as it should be. 

I have probably spoken enough this afternoon. 
The debate is reasonably consensual, so there is 
no need to overload the Parliament. I will simply 
say that the Conservatives will support the bill at 
decision time. 

16:18 
Mike Pringle (Edinburgh South) (LD): As we 

have heard, the bill is important. Work on it was 
started in the previous parliamentary session by 
the Scottish Executive, and the Liberal Democrats 
are pleased that it is reaching its conclusion. In the 
previous two sessions, the Scottish Parliament 
passed a range of bills on the justice system in 
Scotland. The bill follows on from those important 
changes and deals with new issues that needed to 
be addressed. 

The Liberal Democrats believe that the 
independence of the judiciary is the foundation on 
which our legal system is built. The bill will set out 
in statute for the first time in Scotland a guarantee 
of judicial independence, which is important 
symbolically and sends out the right message. The 
bill will unify the judiciary under the Lord President 

and, according to him, it presents an opportunity 
for the Scottish Parliament to make a law of 
considerable constitutional significance that will 
place the relationship of the judiciary with the 
Scottish Government and the Parliament on a 
completely new footing. The bill will strengthen the 
independence of the judiciary by placing an 
obligation on the First Minister, the Lord Advocate, 
the Scottish ministers and all those with 
responsibility for matters relating to the judiciary to 
uphold its continued independence. I reiterate that 
that is particularly welcomed by the Liberal 
Democrats. 

The bill also establishes a Judicial Appointments 
Board for Scotland by putting the existing board on 
a statutory footing. We welcome that, as it will 
enable processes and procedures to be developed 
and built on. The board was established in June 
2002 on a non-statutory basis. Its creation was 
intended by the then Scottish Executive to ensure 
that the way in which judges are appointed is seen 
to be entirely free from inappropriate influence. 
The board appoints individuals to all Scottish 
courts. The Scottish Government can make a 
judicial appointment only if the board has 
recommended the individual for appointment.  

When the committee agreed to the general 
principles of the bill, members addressed a 
number of points, one of which was the question 
of making judicial training mandatory. I am sure 
that, in the past, all judges and sheriffs more than 
adequately kept up with changes in legislation. 
However, the fact that they were not required to 
undergo any judicial training has been addressed 
in the bill. The Government believes that the Lord 
President should be responsible for judicial 
training, but I am pleased that it accepted 
Margaret Smith’s stage 2 amendment whereby 
“the Lord President must require any judicial office holder 
… to attend such training as the Lord President 
determines.” 

We believe that more should and must be done 
to help victims of crime. That work will be 
enhanced by providing judges with adequate 
training on the needs of vulnerable people, 
particularly with reference to the limits of 
acceptable examination and judicial intervention.  

Training seemed to be a difficult issue, and it 
also seems strange that it has been so difficult to 
remove somebody who sits in the High Court, the 
sheriff court or even the district court. Chapter 5 of 
the bill deals with the subject of removal from 
office: sections 33 to 37 deals with judges; section 
38 deals with sheriffs; and section 38A deals with 
justices of the peace. The bill provides for the 
establishment of a tribunal to consider the fitness 
of all judicial office-holders, and proposes that the 
Lord President be given unqualified power to 
suspend and that the First Minister be given the 
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power to suspend on the recommendation of the 
tribunal. Again, I believe that that will enhance the 
public’s confidence in the judicial system. 

My colleague Margaret Smith lodged an 
amendment at stage 2, which was not agreed to, 
which proposed that responsibility for decisions 
about boundaries and the location of sheriff courts 
remain with the Scottish ministers rather than 
being transferred to the Lord President. I am 
pleased that the stage 3 amendments that the 
cabinet secretary lodged in that regard were 
agreed earlier this afternoon. 

I congratulate the Justice Committee on getting 
the bill to this stage. I would have been interested 
to serve on the committee during the passage of 
the bill, as I am sure that its debates were 
interesting. If passed at decision time, the bill will 
make important changes to the justice system that 
should make it more accountable and more open. 
I am sure that those in the justice system will 
welcome the bill as a positive and important way 
forward. The Liberal Democrats will be happy to 
support the bill at decision time. 

16:22 
Stuart McMillan (West of Scotland) (SNP): I 

speak as a member of the Justice Committee who 
sat through the committee’s consideration of the 
bill, on which, in the main, it agreed. That is not to 
say that there were no areas of debate or 
contention; simply that, in the main, we welcomed 
it. I would have been surprised if the committee 
had not welcomed the bill, given the work that the 
former Scottish Executive undertook and which 
the new Scottish National Party Government 
continued. 

The bill seeks to provide for the good 
governance of the Scottish Court Service by 
enabling it to deal with matters itself rather than by 
Government diktat. I fully agree with that 
approach, given that it appears to be similar to the 
one the Scottish Government took in discussions 
with the Convention of Scottish Local Authorities 
on its historic concordat. 

The bill enables the Parliament to continue to 
question and have a say on the SCS. Section 64 
requires the SCS to provide information to the 
Scottish ministers, section 62 allows ministers to 
determine priorities for the service when dealing 
with the corporate plan and section 65 provides for 
ministers to issue guidance to the SCS. 

As we have heard, the Lord President has said 
that if he is invited to come to the committee he 
will attend, although he does not expect that to be 
routine as that is the role of the SCS chief 
executive. There is adequate provision to make 
the SCS accountable to the Parliament. 

Throughout the passage of the bill, members 
have debated the role of the Lord President and 
the accountability of the SCS. Those concerns 
have been raised again today. They are legitimate, 
but I am confident that the bill contains sufficient 
safeguards to ensure accountability. 

Unlike the proposed abolition of the council tax 
bill or referendum bill, the bill that we are debating 
today is unlikely to receive many column inches in 
the media. I doubt that many people who do not 
work in the legal industry will be too bothered 
about our proceedings today, but the bill will 
provide a new and clear direction for the judiciary 
and courts in Scotland and various aspects of it 
will certainly benefit both the judiciary and 
Parliament. 

Section 9(3), which guarantees that the Judicial 
Appointments Board for Scotland will not 
“be subject to the direction or control of” 

Government, is welcome. Section 28, which 
introduces a judicial complaints reviewer, will 
provide a greater sense of transparency to the 
public when they are attempting to establish the 
accuracy of a complaint’s handling. Chapter 5, 
which provides for the removal from office of 
judges, sheriffs and justices of the peace, is a 
welcome addition. The public perception of the 
legal establishment is that it is an untouchable 
group in society. I cannot comment on whether 
that perception is correct or incorrect, but I am 
sure that in time chapter 5 will provide a clearer 
picture, ensure transparency and make it clear to 
the wider public that the legal establishment is 
working for the benefit of everyone in Scotland. 

I am sure that the bill will provide some clarity for 
the public and enshrine in statute the benefits of 
independence, albeit only for the judiciary and 
courts in Scotland. 

16:26 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): I am sure that the chamber will be relieved 
to know that I do not intend to take up too much 
time this afternoon, as I have had my say on the 
bill. It is important that members should have their 
say. It has been a pleasure for me to be involved 
in scrutinising the bill, as a member of the Justice 
Committee. The committee and the cabinet 
secretary ensured that every provision of the bill 
was examined carefully; it could be said that we 
lifted the carpet and swept underneath it. 

The Justice Committee and I will have our say 
again when the legislation is implemented. No 
doubt we will have more to say about the 
framework document that will come before the 
committee. It will be obvious to anyone who has 
followed the debate that I support the principle of 
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an independent judiciary with greater 
transparency, which will be enshrined in legislation 
if the Parliament so decides this evening. My 
concerns, which have been well documented, 
relate to accountability. The position of the cabinet 
secretary and the Government has become 
clearer as the bill has progressed. 

The Justice Committee’s work is not done. The 
next stage in the process will be the publication of 
the framework document. I look forward to working 
with other committee members and the cabinet 
secretary to ensure that that document provides 
the accountability and the agreements between 
the SCS and the Parliament that we seek. 

Like the cabinet secretary, I pay tribute to Cathy 
Jamieson for the work that was carried out in 2006 
and the early part of 2007. She has been a 
champion for change in the justice system. I hope 
that the bill will not remove the ability of future 
cabinet secretaries and justice ministers to 
champion the changes that both we and the public 
require. I accept that not everyone has been 
waiting for the bill and that people will not be 
sitting at home clapping their hands tonight, but it 
is an important piece of legislation. 

There were robust exchanges during the 
committee’s consideration of the bill. The purpose 
of the Parliament’s committee system is to hold 
the Government to account, and the Justice 
Committee was able to do that when it scrutinised 
the bill. I hope that the cabinet secretary did not 
take personally some of the exchanges that took 
place; I look forward to further robust exchanges 
with him as we move forward. I hope that this 
evening the Parliament will agree to pass the bill. 

16:29 
Nigel Don (North East Scotland) (SNP): I 

cannot help reflecting that, in generations ahead, 
people will wonder how on earth it took us so long 
to get here. The notion of the separation of powers 
seems to have been in our literature for centuries, 
yet only today—assuming the bill is passed—will 
we reach the point at which the separate institution 
of our courts, and the power of the Lord President 
to control them, is enshrined in statute; and only 
now are we clearly establishing that the people 
who are appointed are appointed by an 
independent Judicial Appointments Board that is 
outwith the control of the Government. We will 
finally have enshrined in statute the fact that it is 
not only ministers’ and the First Minister’s job to 
uphold the independence of the judiciary, but the 
job of MSPs.  

It has taken us an awful long time to get here, 
but we have probably reached the right place. I 
reflect that we have reached the right place in 
peaceful times. That is the right time to legislate 

on such matters. We have a pretty robust system 
set down now, which will stand us well if, in what 
are unthinkable times to many of us, we arrive at 
constitutional crises. We have, in times of peace, 
laid down the way in which things should be done. 

Like other members, I look forward to the 
publication of the memorandum of 
understanding—or whatever it will be called—
between the Lord President and the cabinet 
secretary. It will be an important document, and 
we will have to consider it carefully. 

It is a very good thing that the training of the 
judiciary is now clearly in the Lord President’s 
hands. I am glad that he also has the power to 
enforce that, as I think Mike Pringle said. 

I pay tribute to the workings of the Justice 
Committee. I confess that before I came into 
Parliament I thought that the committees were 
battlegrounds. It is a joy to reflect, after almost 15 
months of this session, that the Justice Committee 
has not worked like that. We have shown that we 
can address issues, including those on which we 
do not agree, in a constructive fashion. The 
substantial work that went into scrutinising the bill 
has demonstrated that.  

I pay tribute—I do not think that anybody else 
has—to the work of Margaret Smith and John 
Wilson, who are no longer on the Justice 
Committee but who contributed to the scrutiny 
process. I thank them for that contribution. I notice 
that they have not said very much this afternoon, 
although I was not expecting them to. 

16:32 
Bill Butler (Glasgow Anniesland) (Lab): I 

welcome Richard Baker to his place on the front 
bench. I am certain that he will do a thorough and 
efficient job in holding the Government to account 
on matters of justice. As deputy convener of the 
Justice Committee, I place on record my thanks to 
the clerking team and to Scottish Parliament 
information centre staff for their sterling efforts in 
support of our scrutiny of the bill. Like Nigel Don, I 
acknowledge the efforts of Margaret Smith and 
John Wilson.  

I welcome the first piece of justice legislation by 
the SNP Government in this, the second year of its 
tenure. The bill follows a programme of reviews 
and consultations initiated by the previous Labour-
led Executive. The bill’s policy thrust is 
progressive, and its provisions are worthy of 
support across the Parliament.  

The Justice Committee raised a concern at 
stage 1 in respect of the new governance 
arrangements for the SCS and the additional 
administrative and organisational burden that will 
be placed on the judiciary. I was pleased that the 
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cabinet secretary instructed an independent 
review, under Douglas Osler, to determine  
“whether the formalisation of existing responsibilities and 
the addition of new duties will change the nature of the Lord 
President’s office in particular from one that is 
predominantly judicial to one that is heavily administrative.”  

Like other members, I took comfort from Douglas 
Osler’s conclusion that 
“the proposed structures represent a more effective way of 
using the time available within the judiciary and the SCS in 
support of the management and administration of justice”.  

He describes such a commitment as 
“manageable”. I believe that it is.  

The stage 2 amendment moved by my 
committee colleague Nigel Don to add  
“members of the Scottish Parliament” 

to those people with a specific obligation to 
“uphold the continued independence of the judiciary” 

was rational and welcome, as are most of the 
comments he has made.  

Margaret Smith, who has now moved on from 
the Justice Committee to other responsibilities, 
pushed an amendment at stage 2 relating to 
continuing 
“training for judicial office holders”, 

which effectively ensured that the Lord President 
must require any judicial office-holder  
“to attend such training as the Lord President determines”  

to be necessary. Like other colleagues, I felt that 
that presented a welcome strengthening of the bill 
in respect of the need to ensure that training is 
viewed as being of central importance.  

There has been discussion about the removal of 
the Scottish Court Service from the direct authority 
of the Scottish ministers. I am, on the whole, 
satisfied—and have been for some time—with the 
assurances the cabinet secretary gave Cathie 
Craigie and the assurances that were given during 
consideration of the bill. Indeed, paragraph 131 of 
the policy memorandum sets out that there is a 
provision—I believe that it is called a default 
clause—that if the SCS is not operating within a 
set of priorities set out in a corporate plan agreed 
with the Scottish ministers,  
“in the event of a serious failure by the SCS to carry out its 
functions the Scottish Ministers may by order made by 
statutory instrument provide for those functions to be 
carried out instead by them.” 

I believe that that provides a sufficient safeguard 
and avoids the  
“potentially unsatisfactory situation of ministers giving 
direction to the SCS, which it may not have the capacity to 
carry out.”  

The provision is plain, clear and gives me comfort. 

The bill is good and, among other things, puts 
the Judicial Appointments Board for Scotland, 
which was set up by Labour, on a statutory 
footing, thus ensuring greater transparency. It also 
provides a statutory commitment to ensure judicial 
independence and modernises the organisation 
and leadership of the judiciary. The bill is rational, 
timely and worthy of support. I commend it to the 
chamber. 

16:36 
Robert Brown (Glasgow) (LD): I am glad to 

make the closing speech on behalf of the Liberal 
Democrats in this debate on the Judiciary and 
Courts (Scotland) Bill. This is my first stage 3 
since I joined the Justice Committee. I pay tribute 
to the committee for the work it has done and to 
my predecessor, Margaret Smith, who, as has 
been said, was involved in the detailed work at 
stages 1 and 2. I also pay tribute to the cabinet 
secretary, who displayed a helpful approach by 
responding to legitimate points as the debate 
progressed. 

The bill deals with vital and central concepts. We 
do not have a formal written constitution in the 
United Kingdom, although we have a number of 
important pieces of constitutional legislation, 
including the Scotland Act 1998. Neither do we 
have a formal separation of powers such as is in 
the United Stated constitution and the 
constitutions of many other countries. 
Nevertheless, the judiciary’s independence from 
the Executive and the legislature is in our bones 
and our culture; it is supported as an article of faith 
by the public and worried over, as we have seen 
during the debates on the bill, by politicians. 

Despite what Nigel Don said, the independence 
of the judiciary has been delivered by struggle and 
civil strife over many years, is enshrined in the 
Claim of Right Act 1689 and has been at the heart 
of all our arrangements for our courts over the 
years since then. Members may be interested to 
know that, among other things, the claim of right 
protested against many abuses by King James 
VII. In particular, the Scots Parliament of the day 
alleged that he had acted 
“contrairy to the knoune lawes statutes and freedomes of 
this realme … by chainging the nature of the Judge’s 
gifts”— 

that is, his appointment— 
“ad vitam aut culpam and giveing them Commissions ad 
beneplacitum to dispose them to complyance with arbitrary 
Courses and turneing them out of their offices when they 
did not comply”. 

I guess that Mr MacAskill and Mr Ewing will be 
fairly familiar with those phraseologies, but what 
the passage means is that judges should be 
independent and appointed for life, not at the 
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pleasure of the Government of the day. That has 
been a guiding principle of our law. 

I can remember when appointment to the judicial 
bench was reserved to the Lord Advocate. 
Replacing that approach with a much more open 
and formal structure, which has culminated in the 
bill, is an improvement. 

In establishing a modern structure of support 
and accountability for the Scottish Court Service, 
sensitivity to judicial independence has been a 
central consideration. Put generally, the dilemma 
is how to put in place a modern and efficient legal 
system and get value from it for the public purse 
and the public who use it so that unnecessary 
process, delay and cost is taken out while at the 
same time the independence of our judges is 
enhanced.  

The statutory declaration in the bill, combined 
with the administrative arrangements whereby the 
chief executive of the SCS will normally be the 
accountable person, gets it right. In addition, it is 
helpful that the Lord President has undertaken to 
engage on policy and other issues about training, 
specialist courts and so forth, but it is right that the 
Lord President cannot be compelled to account to 
Parliament on those issues. 

The acceptance of Margaret Smith’s proposal 
that boundaries and the location of sheriff courts 
should be more clearly left as a political decision is 
also a substantial improvement. 

The bill reforms the arrangements for appointing 
judges, to ensure that it happens in an open and 
transparent way, and for dealing with complaints 
about the conduct—as opposed to the decisions—
of judges. It also deals with the arrangements for, 
in what would be an unusual extremity, getting rid 
of a judge if that is required. It is right that the 
removal process should be difficult and involve 
both the judiciary—which would normally instigate 
the process—and the Government. The bill will 
provide a modern structure and framework for the 
Scottish courts that is suitable for the modern age 
but retains and enhances the customary high 
standing and reputation of the courts and the 
judges who serve in them. 

It will now be up to the Lord President and the 
Scottish Court Service to use the framework and 
powers under the bill in a way that is 
administratively streamlined and efficient and does 
not turn judges into administrators or overburden 
them with red tape. As we have heard, the 
possible administrative burden on the Lord 
President was an ever central concern of the 
Justice Committee. I urge members to pass the bill 
as amended, for which I promise the support of 
the Liberal Democrats. 

16:40 
John Lamont (Roxburgh and Berwickshire) 

(Con): As members have heard already this 
evening, the Scottish Conservatives have no 
difficulty supporting the Judiciary and Courts 
(Scotland) Bill. We believe that it is of the utmost 
importance that the judiciary in Scotland remains 
independent. As I said during the stage 2 debate, 
we support the principle that a free and democratic 
society can flourish only if the members of that 
society have access to an independent judicial 
system. Therefore, we welcome what the bill 
achieves in so far as it further promotes judicial 
independence. 

During the stage 1 debate, we expressed 
concerns about the establishment of the judicial 
complaints reviewer. Our primary concern was 
that the system for handling complaints would be 
unnecessarily elaborate and bureaucratic. 
Furthermore, although we agree that the public 
should be able to complain, understand the 
complaints process easily and feel comfortable 
using it, we shared the Justice Committee’s 
concerns, which Bill Aitken repeated earlier in the 
debate. We remain concerned about those 
provisions and are interested to see how they will 
work in practice. The complaints system may need 
to be fine-tuned in future. I hope that the Scottish 
Government and ministers will be mindful of that. 

We also had reservations about the amount of 
time the Lord President might need to dedicate to 
administrative work. That issue was picked up by 
the Justice Committee as well as by Cathie 
Craigie and others during the consideration of 
stage 3 amendments. In particular, parts 2 and 3 
appear to place significant extra responsibilities on 
the Lord President. However, like the cabinet 
secretary, we are reassured by the conclusions of 
the Osler review, which notes that the increase in 
administrative duties will be accompanied by 
additional resources to ensure that the 
administrative burden is reduced. 

We welcome the concessions that the 
Government has made today in responding to Bill 
Aitken, who spoke to and moved several 
amendments. We are sorry that some of our 
amendments were not agreed to but, although the 
bill and the various amendments to it might not be 
widely reported in the media tomorrow, we note 
that the SNP Government today suffered its first 
ever defeat on a piece of legislation in the 
Parliament. 

I am happy to confirm that we will support the 
bill. 

16:43 
Paul Martin (Glasgow Springburn) (Lab): 

Scrutiny of the bill has provided us with an 
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opportunity to improve the way we deliver justice 
in Scotland. As the minister correctly pointed out, 
the bill has been developed over several years, 
especially since 2006, when Cathy Jamieson was 
a minister. 

We have heard many good speeches today, but 
I do not expect today’s debate, which has had an 
historically unprecedented degree of consensus, 
to be widely reported. I do not expect Sky News or 
the BBC to report how consensual we have been 
today, but neither do I expect the man or woman 
in the street to get excited about the bill. However, 
it is important to recognise that the Parliament 
plays an important role in engaging with the 
judicial authorities and responding to their 
concerns in the context that Robert Brown 
mentioned. We need such legislation to deliver a 
fair justice system in our communities throughout 
Scotland. 

The transfer of Scottish Court Service functions 
to the Lord President has been a continuing issue. 
Throughout the process we have been advised by 
the judiciary that widening the role of the judiciary 
to include the management of our courts will 
improve the delivery of justice. We will hold the 
Lord President to that commitment. We on the 
Labour benches support the proposed transfer, 
but we will carefully monitor how effective that 
transfer is. We expect the Lord President to 
recognise that, as democratically elected 
representatives, we will want to interact with him in 
ensuring that we are able to scrutinise the 
management of our courts service. I have not yet 
received the correspondence that the Lord 
President has apparently sent me. I look forward 
to receiving it, and anticipate that it will be helpful 
and will show how far we have moved forward in 
the debate. 

Unlike Bill Aitken and John Lamont, we 
supported the provision on a complaints reviewer. 
Chapter 4 refers to judicial conduct, and I refer in 
particular to the proposal for a complaints 
reviewer. The world we live in is, helpfully, now 
more open and accountable, so more than ever it 
is good that we should ensure that the 
independence of the judiciary continues. We also 
have a responsibility to ensure that procedures are 
being followed properly, and we believe that the 
complaints reviewer will provide that opportunity. 
In the modern world, that should be welcomed. 

Like others, including Richard Baker and Nigel 
Don, we strongly support the case for mandatory 
training. There is compelling evidence, particularly 
in relation to cases in which children give 
evidence—that we require certain levels of 
sensitivity and experience. Like others, I have the 
greatest respect for those who serve on our 
judicial benches; many have many years’ 
experience and we should commend them for their 

hard work over the years but, like others—
including us—they are not infallible, and they, too, 
can benefit from training and, in turn, provide a 
better service to the public. If the Lord President is 
determined to ensure that that is the outcome of 
this legislation, that will be a step forward. We will 
monitor the delivery of mandatory training 
carefully. 

It should be noted that, once again, we have 
placed greater responsibility on the judiciary. Their 
destiny is now in their hands and they must ensure 
that better justice is delivered. Today, our 
exchanges have been constructive and 
consensual to an unprecedented level. It is now 
for the judiciary to take on board all the issues that 
have been raised and to deliver fair and natural 
justice in our courts. 

16:48 
Kenny MacAskill: I agree with Paul Martin—we 

have to make progress now. I, too, pay tribute to 
the Scottish judiciary. Paul Martin is right to say 
that the judiciary has to rise to the challenge: I am 
certain that it will. As Bill Aitken suggested earlier, 
we have been well served throughout the 
centuries. The whole purpose of the bill is to assist 
our judiciary to serve our communities better. We 
would not in any way seek to constrain, hector or 
lecture our judges. 

Many members, including Paul Martin, Stuart 
McMillan and Cathie Craigie, pointed out that the 
media spotlight has not fallen on this bill. Indeed, 
the press gallery is empty, and it has been almost 
constantly empty since the start of the debate. 

I was intrigued by a point that Nigel Don made: it 
is indeed surprising that it has taken us so long to 
get here. Cathy Jamieson was instrumental in 
raising the issues during the previous 
Administration—as, to be fair, were the Liberal 
Democrats. We are delighted to continue with that. 
I am one of those sad people who, either out of 
choice or because of course requirements, have 
read Thomas Paine, John Stuart Mill and Jean-
Jacques Rousseau. These arguments have 
intrigued people through the centuries. 

We will be ensuring that the courts run better—
Paul Martin was right to emphasise that point—but 
we will also be enshrining and preserving 
democracy. It is not simply rhetorical to say that 
the separation of powers is vital. That fundamental 
point has been made through the centuries. The 
bill is an important constitutional measure, not 
simply some adornment for Parliament to provide. 
Its aim is to assist, not to lecture, our sheriffs, who 
have served us well, as have all the judiciary, and 
it will take us further. 

Legitimate concerns have been raised in the 
debate. Bill Aitken was correct to say that we must 
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monitor the situation, as were other members of 
the Justice Committee, who raised worries about 
the judiciary’s workload. That must be continually 
monitored. 

Cathie Craigie was right to say that, although we 
have the legislation, the memorandum and 
framework are still to come. I hope that those will 
be discussed not just between me and the Justice 
Committee but with other members who are not on 
the committee, in particular Richard Baker. We 
must also include the Scottish Court Service and 
the Lord President in those discussions. 

Like other members, I pay tribute to Cathy 
Jamieson for the important role that she has 
played in matters such as the provision of training 
for sheriffs. We are well served by our judiciary, 
but every job must recognise that we live in a fast-
changing world and that, no matter how able or 
talented someone is as a solicitor or advocate, or 
how skilful they are on the bench, society changes 
and we must be ever vigilant of that. As 
constituency representatives, we will all be aware 
of problems that have arisen, for example in 
dealing with child witnesses. It is legitimate that 
the Lord President should be able to ensure that 
appropriate and adequate training is given to 
members of the judiciary. 

The Lord President and the judiciary were 
correct in arguing that it would be wrong for 
Parliament to seek to dictate to them what training 
should be provided. However, it is equally 
appropriate that Parliament should be able to 
demand that there will be training for those who 
are given that important job. They are entrusted 
with the safety of our communities, and they have 
to make important decisions regarding not just 
people’s wealth and bank balances but their whole 
lives—for example, they decide whether marriages 
are annulled. Robert Brown will be aware, as I am, 
of the difficulties—which would tax the wisdom of 
Solomon—in deciding the relationships between 
parents and children. Those are fundamental 
matters, and we must ensure that our judiciary are 
properly and adequately prepared to make those 
decisions. We must strike the right balance and 
have not a judiciary that can be dictated to by 
Parliament or directed by Government, but a 
judiciary that is properly empowered. 

This is the first piece of our justice legislation, as 
Mr Butler is always keen to remind me. We believe 
that we have been and will continue to be well 
served by the common law of Scotland, but, where 
necessary, we will not hesitate to legislate in due 
course. 

I reiterate the importance of having a strong 
trident of government. Parliament today has the 
opportunity to pass a measure of constitutional 
significance. The separation of powers is a key 
principle of our system of governance, and it is 

fundamental to our constitutional arrangements 
and the idea of fairness under the law. The bill will 
strengthen the relationship between the 
legislature, the Executive and the judicial arm of 
the trident, enshrining in law the independence of 
the judiciary and ensuring that it is supported by 
an efficient courts administration. I commend the 
bill to Parliament. 

16:53 
Meeting suspended.
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Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Judiciary and Courts (Scotland) Bill
[AS PASSED] 

An Act of the Scottish Parliament to make provision about the judiciary and the courts; to 
establish the Scottish Court Service; and for connected purposes. 

PART 1

JUDICIAL INDEPENDENCE

1 Guarantee of continued judicial independence 5

(1) The following persons must uphold the continued independence of the judiciary— 

(a) the First Minister, 

(b) the Lord Advocate, 

(c) the Scottish Ministers,

(ca) members of the Scottish Parliament, and 10

(d) all other persons with responsibility for matters relating to— 

(i) the judiciary, or  

(ii) the administration of justice,  

where that responsibility is to be discharged only in or as regards Scotland. 

(2) In particular, the First Minister, the Lord Advocate and the Scottish Ministers— 15

(a) must not seek to influence particular judicial decisions through any special access 
to the judiciary, and 

(b) must have regard to the need for the judiciary to have the support necessary to 
enable them to carry out their functions. 

(3) In this section “the judiciary” means the judiciary of— 20

(a) the Supreme Court of the United Kingdom,  

(b) any other court established under the law of Scotland, and 

(c) any international court. 

(4) In subsection (3)(c) “international court” means the International Court of Justice or any 
other court or tribunal which exercises jurisdiction, or performs functions of a judicial 25
nature, in pursuance of— 
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(a) an agreement to which the United Kingdom or Her Majesty’s Government in the 
United Kingdom is a party, or 

(b) a resolution of the Security Council or General Assembly of the United Nations. 

PART 2

THE JUDICIARY5

CHAPTER 1

HEAD OF THE SCOTTISH JUDICIARY

2 Head of the Scottish Judiciary  
(1) The Lord President is the Head of the Scottish Judiciary. 

(2) As Head of the Scottish Judiciary the Lord President is responsible— 10

(a) for making and maintaining arrangements for securing the efficient disposal of 
business in the Scottish courts, 

(b) for representing the views of the Scottish judiciary to the Scottish Parliament and 
the Scottish Ministers, 

(c) for laying before the Scottish Parliament written representations on matters that 15
appear to the Head of the Scottish Judiciary to be matters of importance relating 
to—

(i) the Scottish judiciary, or 

(ii) the administration of justice, 

(d) for making and maintaining appropriate arrangements for the welfare, training and 20
guidance of judicial office holders, and 

(e) for making and maintaining, in accordance with section 26, appropriate 
arrangements for— 

(i) the investigation and determination of any matter concerning the conduct 
of judicial office holders, and 25

(ii) the review of such determinations. 

(3) If, in carrying out the responsibility mentioned in subsection (2)(a), the Lord President 
gives a direction of an administrative character to a sheriff principal, the sheriff principal 
must comply with the direction. 

(3A) In carrying out the responsibility for making and maintaining arrangements for training 30
mentioned in subsection (2)(d) the Lord President must require any judicial office 
holder, or class of judicial office holder, to attend such training as the Lord President 
determines. 

(4) References in this section to the Scottish judiciary are references to the judiciary of any 
court established under the law of Scotland (other than the Supreme Court of the United 35
Kingdom). 

(5) In this section, “the Scottish courts” means— 

(a) the Court of Session, 
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(b) the High Court of Justiciary, 

(c) the court for hearing appeals under section 57(1)(b) of the Representation of the 
People Act 1983 (c.2), 

(d) the election court in Scotland constituted under section 123 of that Act, 

(e) the Lands Valuation Appeal Court, 5

(f) the sheriff courts, 

(g) justice of the peace courts, and 

(h) such other courts as the Scottish Ministers may by order specify. 

(6) Before making an order under subsection (5)(h), the Scottish Ministers must consult the 
Lord President. 10

3 Delegation of functions 
(1) The Lord President may delegate to a judicial office holder any function mentioned in 

subsection (2) of section 2 other than the functions mentioned in subsection (2) below. 

(2) Those functions are— 

(a) so far as exercisable in relation to sheriff courts or justice of the peace courts, the 15
function conferred by paragraph (a) of subsection (2) of that section, 

(b) the function conferred by paragraph (e) of subsection (2) of that section. 

CHAPTER 2

SENIOR JUDICIARY: VACANCY, INCAPACITY AND SUSPENSION

4 Lord President20

(1) This section applies during any period when— 

(a) the office of Lord President is vacant, 

(b) the Lord President is incapacitated, or 

(c) the Lord President is suspended. 

(2) During such a period— 25

(a) any function of the Lord President is exercisable instead by the Lord Justice 
Clerk,

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the Lord Justice Clerk, 

(c) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 30
the Inner House, and 

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House. 

(3) For the purposes of this section— 

595



4 Judiciary and Courts (Scotland) Bill 
Part 2—The judiciary 

Chapter 2—Senior judiciary: vacancy, incapacity and suspension 

(a) the Lord President is to be regarded as incapacitated only if the First Minister has 
received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord President 
is incapacitated,  

(b) in such a case, the Lord President is to be regarded as incapacitated until the First 5
Minister has received a declaration in writing signed by a majority of the total 
number of judges of the Inner House declaring that they are satisfied that the Lord 
President is no longer incapacitated. 

(4) The judges of the Inner House making a declaration for the purposes of subsection (3)(a) 
or (b) must include the Lord Justice Clerk. 10

(5) The requirement in subsection (4)— 

(a) does not apply during any period when section 5 applies, and 

(b) is subject to section 7(4). 

(6) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament. 15

(7) The reference in subsection (2)(a) to functions of the Lord President does not include the 
function of participating in a panel established under section 18(2) in connection with a 
vacancy, or an expected vacancy, in the office of Lord Justice Clerk. 

5 Lord Justice Clerk
(1) This section applies during any period when— 20

(a) the office of Lord Justice Clerk is vacant, 

(b) the Lord Justice Clerk is incapacitated, or 

(c) the Lord Justice Clerk is suspended. 

(2) During such a period— 

(a) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 25
the Inner House, and 

(b) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House. 

(3) For the purposes of this section— 

(a) the Lord Justice Clerk is to be regarded as incapacitated only if the First Minister 30
has received a declaration in writing signed by a majority of the total number of 
judges of the Inner House declaring that they are satisfied that the Lord Justice 
Clerk is incapacitated, 

(b) in such a case, the Lord Justice Clerk is to be regarded as incapacitated until the 
First Minister has received a declaration in writing signed by a majority of the 35
total number of judges in the Inner House declaring that they are satisfied that the 
Lord Justice Clerk is no longer incapacitated. 

(4) The judges of the Inner House making a declaration for the purposes of subsection (3)(a) 
or (b) must include the Lord President. 

(5) The requirement in subsection (4)— 40
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(a) does not apply during any period when section 4 applies, and 

(b) is subject to section 7(4). 

(6) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament. 

6 Periods when both sections 4 and 5 apply 5

(1) Subsection (2) applies during any period when both sections 4 and 5 apply. 

(2) During such a period, subsection (2) of each of those sections does not apply and 
instead—

(a) any function of the Lord President is exercisable instead by the senior judge of the 
Inner House, 10

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the senior judge of the Inner House, 

(c) any function of the Lord Justice Clerk is exercisable instead by the second senior 
judge of the Inner House, and 

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 15
instead in relation to the second senior judge of the Inner House. 

7 Supplementary
(1) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 
senior judge of the Inner House by virtue of section 4, 5 or 6, and 20

(b) that judge is unavailable, 

the function is exercisable by, or the thing falls to be done in relation to, the second 
senior judge of the Inner House. 

(2) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 25
second senior judge of the Inner House by virtue of section 6 or subsection (1) 
above, and 

(b) that judge is unavailable, 

the function is exercisable by, or the thing falls to be done in relation to, the next senior 
judge of the Inner House who is available. 30

(3) In calculating the total number of judges of the Inner House for the purposes of section 
4(3) or 5(3), the following are not to be counted— 

(a) in the case of section 4(3)— 

(i) the Lord President, and 

(ii) during any period when section 5 applies, the Lord Justice Clerk, 35

(b) in the case of section 5(3)— 

(i) the Lord Justice Clerk, and 

(ii) during any period when section 4 applies, the Lord President, and 
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(c) in either case— 

(i) any judge of the Inner House who is suspended from office, and 

(ii) any office of judge of the Inner House which is vacant. 

(4) The requirements in sections 4(4) and 5(4) do not apply for the purpose of declarations 
under sections 4(3)(a) and 5(3)(a) respectively if— 5

(a) the judges making the declarations are satisfied that both the Lord President and 
the Lord Justice Clerk are incapacitated, and 

(b) the declarations state that this subsection applies. 

(5) Nothing in this Chapter affects any remuneration payable to, or in respect of, the Lord 
President, the Lord Justice Clerk or any other judge of the Inner House. 10

8 Interpretation of Chapter 2
(1) In this Chapter— 

“incapacitated”, in relation to the Lord President or the Lord Justice Clerk, means 
unable by reason of ill health to carry out the functions of the office concerned, 
and15

“suspended” means suspended from office under section 34. 

(2) A reference in this Chapter to the senior judge, the second senior judge or the next 
senior judge of the Inner House is to be construed by reference to seniority of 
appointment to a Division of the Inner House. 

(3) A reference in this Chapter to— 20

(a) any function of the Lord President includes any function of the Lord Justice 
General,

(b) anything that falls to be done in relation to the Lord President includes anything 
that falls to be done in relation to the Lord Justice General, 

(c) the functions of the office of Lord President includes the functions of the office of 25
Lord Justice General. 

(4) Where any other enactment makes provision for the carrying out of any function of the 
Lord President by the Lord Justice Clerk, this Act does not affect the operation of that 
enactment except in relation to any period during which section 4 applies. 

CHAPTER 330

JUDICIAL APPOINTMENTS

Judicial Appointments Board for Scotland 

9 The Judicial Appointments Board for Scotland 
(1) There is established a body to be known as the Judicial Appointments Board for 

Scotland (referred to in this Chapter as “the Board”). 35

(2) The functions of the Board are— 

(a) to recommend to members of the Scottish Executive individuals for appointment 
to judicial offices within the Board’s remit, and 
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(b) to provide advice to members of the Scottish Executive in connection with such 
appointments. 

(3) In carrying out its functions, the Board is not to be subject to the direction or control of 
any member of the Scottish Executive or any other person. 

(4) Schedule 1 makes further provision about the Board. 5

10 Judicial offices within the Board’s remit 
(1) The judicial offices within the Board’s remit are— 

(a) the office of judge of the Court of Session, 

(b) the office of Chairman of the Scottish Land Court, 

(c) the office of temporary judge (except in any case where the individual to be 10
appointed to the office holds or has held one of the offices mentioned in 
subsection (1A)), 

(d) the office of sheriff principal, 

(e) the office of sheriff, 

(f) the office of part-time sheriff, and 15

(g) such other judicial offices (whether full-time, part-time or temporary) as the 
Scottish Ministers may by order specify. 

(1A) The offices referred to in subsection (1)(c) are— 

(a) the office of judge of the European Court, 

(b) the office of judge of the European Court of Human Rights, 20

(c) the office of Chairman of the Scottish Land Court, 

(d) the office of sheriff principal, and 

(e) the office of sheriff. 

(2) The Scottish Ministers may specify a judicial office under subsection (1)(g) only if the 
First Minister has, or the Scottish Ministers have, the function of making appointments 25
to the office, or of nominating or recommending individuals for appointment to the 
office.

(3) In subsection (1)(g), “judicial office ”means— 

(a) the office of judge of any court, 

(b) the office of member of any tribunal, or 30

(c) any other office, or appointment, consisting of functions of a judicial nature. 

11 Recommendations of the Board 
(1) The relevant Minister may— 

(a) appoint an individual to a judicial office within the Board’s remit, or  

(b) nominate or recommend an individual for appointment to such an office,  35

only if the Board has recommended the individual for appointment to the office. 
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(2) Subsection (3) applies where— 

(a) the Board has recommended an individual for appointment, and 

(b) the relevant Minister has decided not to accept the recommendation. 

(3) The relevant Minister must give the Board notice of the decision. 

(4) The notice must include the reasons for the decision. 5

(5) On receipt of the notice, the Board must— 

(a) reconsider its recommendation, and 

(b) make a further recommendation (whether of the same or a different individual). 

(6) In this section references to the relevant Minister are— 

(a) where the First Minister has the function of making appointments to the judicial 10
office concerned, or nominating or recommending individuals for appointment to 
the office, references to the First Minister, 

(b) where the Scottish Ministers have that function, references to the Scottish 
Ministers.

12 Selection criteria 15

(1) This section applies where the Board is selecting an individual to be recommended by it 
for appointment. 

(2) Selection must be solely on merit. 

(3) The Board may select an individual only if it is satisfied that the individual is of good 
character.20

13 Assessment of legal knowledge, skills and competence 
(1) Only the judicial and legal members of the Board may take part in any assessment by 

the Board of an individual’s— 

(a) knowledge of the law, or 

(b) skills and competence in the interpretation and application of the law. 25

(2) Subsection (1) does not prevent a member of the Board from taking part in a decision of 
the Board as to whether to recommend an individual for appointment to a judicial office. 

14 Encouragement of diversity 
(1) In carrying out its functions, the Board must have regard to the need to encourage 

diversity in the range of individuals available for selection to be recommended for 30
appointment to a judicial office. 

(2) Subsection (1) is subject to section 12. 

15 Guidance
(1) The Scottish Ministers may issue guidance to the Board as to the procedures to be 

followed by it in the carrying out of its functions. 35
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(2) The Lord President may issue guidance to the Board as to the procedures to be followed 
by it in the carrying out of its functions. 

(3) Guidance issued under subsection (1) or (2) may, in particular, relate to the manner in 
which the Board is to publicise vacancies and identify candidates for any appointment. 

(4) In carrying out its functions, the Board must have regard to any guidance issued under 5
this section. 

(8) The Scottish Ministers must publish any guidance issued under subsection (1). 

(9) The Lord President must publish any guidance issued under subsection (2). 

15A Guidance: procedure 
(1) Before issuing any guidance under section 15(1) or (2), the Scottish Ministers or, as the 10

case may be, the Lord President must lay a draft of the proposed guidance before the 
Scottish Parliament. 

(2) The Scottish Ministers or, as the case may be, the Lord President must not issue the 
guidance before the expiry of the period of 21 days beginning with the day on which the 
draft of it is laid before the Parliament under subsection (1). 15

(3) If, during that period, the Parliament by resolution makes any recommendations in 
relation to the draft guidance, the Scottish Ministers or, as the case may be, the Lord 
President must have regard to those recommendations. 

(4) The Scottish Ministers must, before laying a draft of proposed guidance before the 
Parliament under subsection (1), consult the Lord President and the Board on the draft. 20

(5) The Lord President must, before laying a draft of proposed guidance before the 
Parliament under subsection (1), consult the Scottish Ministers and the Board on the 
draft.

(6) In calculating a period of 21 days for the purposes of subsection (2), no account is to be 
taken of any time during which the Parliament is— 25

(a) dissolved, or 

(b) in recess for more than 4 days. 

16 Confidentiality of information 
(1) A person (whether or not a member of the Board or its staff) who has provided or 

obtained confidential information in connection with the carrying out of the Board’s 30
functions must not disclose the information unless the disclosure is authorised. 

(2) Information is confidential for the purposes of subsection (1) if it relates to an identified 
or identifiable individual. 

(3) Disclosure of information is authorised for the purposes of subsection (1) only so far as 
it is— 35

(a) made with the consent of the individual to whom the information relates, 

(b) necessary for the purposes of the carrying out by the Board of its functions, 
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(c) necessary for the purposes of the carrying out by a member of the Scottish 
Executive of a function of appointing an individual to a judicial office within the 
Board’s remit, or nominating or recommending an individual for appointment to 
such an office, or 

(d) required for the purposes of any legal proceedings, whether criminal or civil, 5
(including for the purposes of the investigation of any offence or suspected 
offence).

(4) For the purposes of this section, an opinion or other information given by one identified 
or identifiable individual about another is to be treated as information that relates to both 
individuals.10

(5) This section does not prevent the disclosure of information which is already, or has 
previously been, in the public domain. 

(6) Any disclosure of information in contravention of this section which causes loss or 
damage to the individual to whom the information relates is actionable at the instance of 
that individual. 15

17 Annual report 
(1) As soon as practicable after the end of each year, the Board must— 

(a) prepare and publish a report on the carrying out of its functions during that year, 
and

(b) send a copy of the report to the Scottish Ministers. 20

(2) The Scottish Ministers must lay before the Scottish Parliament a copy of each report 
sent to them by the Board under subsection (1)(b). 

 Lord President and Lord Justice Clerk 

18 Appointment 
(1) This section applies where a vacancy arises, or is expected to arise, in the office of Lord 25

President or the office of Lord Justice Clerk. 

(2) The First Minister must establish a panel in accordance with schedule 2. 

(3) The function of the panel is to recommend to the First Minister individuals who are 
suitable for appointment to fill the vacancy. 

(4) For the purposes of section 95(2) of the Scotland Act 1998 (c.46), the First Minister 30
must not nominate any individual for appointment to fill the vacancy until the panel has 
made its recommendation under subsection (3). 

(5) In deciding whom to nominate for the purposes of that section, the First Minister must 
have regard to the panel’s recommendation. 

19 Selection criteria35

(1) This section applies where a panel established under section 18(2) is selecting an 
individual to be recommended by it as suitable for appointment. 

(2) Selection must be solely on merit. 
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(3) The panel may select an individual only if it is satisfied that the individual is of good 
character.

Other Court of Session judges 

20 Eligibility of solicitors for appointment as judges 
In paragraph 1(b) (appointment of solicitors as judges of the Court of Session) of 5
Schedule 4 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)— 

(a) for “both” substitute “either”, and 

(b) for “and” substitute “or”. 

21 Temporary judges: tenure 
(1) Paragraph 5 (temporary judges) of Schedule 4 to the Law Reform (Miscellaneous 10

Provisions) (Scotland) Act 1990 (c.40) is amended as follows. 

(2) In sub-paragraph (1), the words from “for” in the second place it appears to the end are 
repealed.

(3) For sub-paragraph (2) substitute— 

“(2) A person’s appointment as a temporary judge lasts for 5 years, subject to the 15
following provisions of this paragraph and paragraph 9 below.  

(3) A person’s appointment as a temporary judge comes to an end on the date on 
which the person reaches the age of 70. 

(4) Sub-paragraph (3) above is subject to section 26(4) to (6) of the Judicial 
Pensions and Retirement Act 1993 (c.8) (power to authorise continuance in 20
office up to the age of 75). 

(5) A person’s appointment as a temporary judge comes to an end if the person is 
removed from office under section 37 of the Judiciary and Courts (Scotland) 
Act 2008 (asp 00) (temporary judges: removal from office). 

(6) A person appointed as a temporary judge may resign at any time by giving 25
notice to that effect to the Scottish Ministers. 

(7) Where a person’s appointment as a temporary judge comes to an end by virtue 
of sub-paragraph (2) above, the person is to be reappointed under the said 
section 35(3), unless— 

(a)  the person has declined reappointment, 30

(b) the person has reached the age of 70,  

(c) the person has sat as a temporary judge on fewer than 50 days during the 
period of appointment, or 

(d) the Lord President has recommended to the Scottish Ministers that the 
person should not be reappointed. 35

(8) A person whose appointment as a temporary judge comes to an end by 
resignation under sub-paragraph (6) above may be reappointed under the said 
section 35(3). 
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(9) The provisions of this paragraph, and paragraphs 6 to 11 below, apply to a 
reappointment as they apply to an appointment.”. 

22 Re-employment of retired judges
In section 22(1) (re-employment of retired judges) of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 (c.73)—  5

(a) the words “, with the consent of the Scottish Ministers,” are repealed, and 

(b) in paragraph (a), after “Session” insert “(and did not cease to hold that office by 
virtue of section 95(6) of the Scotland Act 1998 (c.46))”. 

Sheriffs principal, sheriffs and part-time sheriffs 

23 Appointment of temporary sheriffs principal 10

(1) Section 11 (appointment of temporary sheriffs principal) of the 1971 Act is amended as 
follows.

(2) In subsection (1), for the words from “Secretary of State” to “sheriffdom,” in the second 
place that word appears substitute “Scottish Ministers must, if the Lord President of the 
Court of Session so requests,”. 15

(3) After that subsection insert— 

“(1ZA) The Lord President may request the appointment of a person to act as a sheriff 
principal under subsection (1) only if it appears to him expedient that such an 
appointment be made in order to avoid delay in the administration of justice in 
the sheriffdom concerned.”. 20

(4) In subsection (1A), for “Secretary of State may” substitute “Scottish Ministers must, if 
the Lord President so requests,”. 

(5) In subsection (4), for “Secretary of State” substitute “Scottish Ministers, at the request 
of the Lord President”. 

(6) After that subsection insert— 25

“(4ZA) The Scottish Ministers must comply with any request made by the Lord 
President under subsection (4) above.”. 

(7) In subsection (5)— 

(a) for “Secretary of State” substitute “Scottish Ministers”, and 

(b) for “directs” substitute “direct”. 30

24 Re-employment of retired sheriffs principal and sheriffs
After section 14 of the 1971 Act insert— 

“14A Re-employment of retired sheriffs principal and sheriffs 

(1) A sheriff principal may, if it appears to him to be expedient as a temporary 
measure in order to facilitate the disposal of business in the sheriff courts of the 35
sheriffdom, appoint a qualifying former sheriff principal or sheriff to act as a 
sheriff of that sheriffdom during such period or on such occasions as the sheriff 
principal thinks fit. 
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(2) A qualifying former sheriff principal is someone who— 

(a) ceased to hold that office other than by virtue of an order under section 
12E of this Act, and 

(b) has not reached the age of 75 years. 

(3) A qualifying former sheriff is someone who— 5

(a) ceased to hold that office other than by virtue of an order under section 
12E of this Act or by being appointed as a sheriff principal, and 

(b) has not reached the age of 75 years. 

(4) A person appointed under subsection (1) above is not to be treated as a sheriff 
for the purposes of any statutory provision or rule of law relating to— 10

(a) the appointment, retirement, removal or disqualification of sheriffs, 

(b) the tenure of office and oaths to be taken by sheriffs, or 

(c) the remuneration, allowances or pensions of sheriffs. 

(5) But, otherwise, such a person is to be treated for all purposes as a sheriff of the 
sheriffdom for which the person is appointed (and so may perform any of the 15
functions of a sheriff of that sheriffdom). 

(6) The Scottish Court Service may pay to, or in respect of, a person appointed 
under subsection (1) above such remuneration or allowances as the Scottish 
Ministers may determine. 

(7) Despite subsection (1), the period during which or an occasion on which a 20
person appointed under that subsection may act under that appointment does 
not extend beyond, or (as the case may be) is not to be after, the date on which 
the person reaches the age of 75 years. 

(8) Despite the expiry (whether by virtue of subsection (7) above or otherwise) of 
any period for which a person is appointed under subsection (1) above— 25

(a) the person may attend at a sheriff court for the purpose of continuing to 
deal with, giving judgment in, or dealing with any matter relating to, any 
case begun before the person while acting under that appointment, and 

(b) for that purpose, and for the purpose of any proceedings arising out of 
any such case or matter, the person is to be treated as acting or, as the 30
case may be, having acted under that appointment. 

(9) In this section— 

“sheriff principal”, where it first occurs in subsection (1), includes 
temporary sheriff principal, and 

“sheriff” does not include part-time sheriff or honorary sheriff.”. 35

25 Appointment of part-time sheriffs 
In subsection (3) of section 11A (appointment of part-time sheriffs: requirements) of the 
1971 Act— 

(a) after “unless” insert— 

“(a) the person is”, and 40
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(b) at the end of the subsection add “and 

(b) the Scottish Ministers have consulted the Lord President of the Court of 
Session about the proposed appointment.”. 

25A Sheriffs and part-time sheriffs: official oaths
In the Promissory Oaths Act 1868 (c.72), in the second part of the Schedule (persons to 5
take oath of allegiance and judicial oath), after “sheriffdoms,” insert “sheriffs, part-time 
sheriffs”.

CHAPTER 4

JUDICIAL CONDUCT

Judicial conduct 10

26 Rules about investigations etc. 
(1) The Lord President may by rules make provision for or in connection with— 

(a) the investigation and determination of any matter concerning the conduct of 
judicial office holders, 

(b) reviews of any such determinations. 15

(2) Rules under subsection (1) may in particular contain provision about— 

(a) circumstances in which an investigation must or may be undertaken, 

(b) the making of complaints, 

(c) steps to be taken by a complainant before a complaint is to be investigated, 

(d) the conduct of an investigation (including in particular steps to be taken by the 20
office holder under investigation or by a complainant or other person), 

(e) time limits for taking any step and procedures for extending time limits, 

(f) persons by whom an investigation or part of an investigation is to be conducted, 

(g) matters to be determined by the person conducting an investigation (or part of an 
investigation), the Lord President or any other person, 25

(h) the making of recommendations by persons conducting investigations (or parts of 
investigations),

(i) the obtaining of information relating to complaints, 

(j) the keeping of records of investigations, 

(k) confidentiality of communications or proceedings, 30

(l) the publication of information or its provision to any person. 

(3) Rules under subsection (1)— 

(a) may make different provision for different cases, 

(b) are to be published in such manner as the Lord President may determine. 
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27 Powers of Lord President 
(1) Where subsection (2) applies in relation to a judicial office holder, the Lord President 

may, for disciplinary purposes, give the judicial office holder— 

(a) formal advice, 

(b) a formal warning, or 5

(c) a reprimand. 

(2) This subsection applies where— 

(a) an investigation has been carried out in accordance with rules under section 26(1), 
and

(b) the person carrying out the investigation has recommended that the Lord President 10
exercise a power mentioned in subsection (1).  

(3) This section does not restrict what the Lord President may do— 

(a) informally, 

(b) for other purposes, or  

(c) where any advice or warning is not given to a particular judicial office holder. 15

Judicial Complaints Reviewer 

28 Judicial Complaints Reviewer 
(1) The Scottish Ministers may, with the consent of the Lord President, appoint a person (to 

be known as the “Judicial Complaints Reviewer”) for the purpose of carrying out the 
functions mentioned in subsection (2). 20

(2) Those functions are— 

(a) on the request of the complainant or the judicial office holder to whom an 
investigation carried out in pursuance of section 2(2)(e)(i) relates, to review the 
handling of the investigation to determine whether the investigation has been 
carried out in accordance with rules under section 26(1), 25

(b) in any case where the Reviewer considers that such an investigation has not been 
carried out in accordance with those rules, to refer the case to the Lord President, 

(c) as directed by the Scottish Ministers, to prepare and publish reports on 
investigations carried out in pursuance of section 2(2)(e)(i), and 

(d) to make written representations to the Lord President about procedures for 30
handling the investigation of matters concerning the conduct of judicial office 
holders.

(3) For the purposes of subsection (2)(a) “the complainant”, in relation to an investigation, 
means the person whose complaint led to the carrying out of the investigation. 

(4) The Lord President must have regard to any written representations made under 35
subsection (2)(d). 

(5) A person is disqualified from appointment, and from holding office, as the Judicial 
Complaints Reviewer if the person is or becomes— 

(a) a member of the House of Commons, 
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(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a Minister of the Crown, 

(e) a member of the Scottish Executive, 

(f) a civil servant, 5

(g) a person who is, or has been, a judicial office holder, or 

(h) a solicitor, advocate or barrister (in any case whether practising or not). 

29 Judicial Complaints Reviewer: tenure etc. 
(1) The Scottish Ministers are to determine with the consent of the Lord President— 

(a) the period for which a person is appointed as the Judicial Complaints Reviewer, 10
and

(b) subject to subsection (2), the other terms and conditions on which a person is so 
appointed.

(2) The Scottish Ministers may pay to the Judicial Complaints Reviewer such fees and 
expenses as they may determine. 15

(3) The Judicial Complaints Reviewer may resign office by giving notice in writing to the 
Scottish Ministers. 

(4) If—

(a) the Scottish Ministers are satisfied that subsection (5) applies, and 

(b) the Lord President consents, 20

the Scottish Ministers may, by notice in writing, remove the Judicial Complaints 
Reviewer from office. 

(5) This subsection applies if— 

(a) the Judicial Complaints Reviewer has failed without reasonable excuse to carry 
out the functions of that office for a continuous period of 6 months, 25

(b) the Reviewer has been convicted of an offence, 

(c) the Reviewer has become insolvent, or 

(d) the Reviewer is otherwise unfit to be the Judicial Complaints Reviewer or unable 
for any reason to carry out the functions of that office. 

(6) For the purposes of subsection (5)(c), the Reviewer becomes insolvent on— 30

(a) the approval of a voluntary arrangement proposed by the Reviewer, 

(b) being adjudged bankrupt, 

(c) the Reviewer’s estate’s being sequestrated, or 

(d) the Reviewer’s granting a trust deed for creditors. 

(7) A person who is or has been the Judicial Complaints Reviewer may be reappointed for 35
further periods. 
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(8) A person holding office by virtue of subsection (7) may not hold office for periods 
(whether or not consecutive) totalling more than 5 years. 

30 Guidance
(1) The Judicial Complaints Reviewer must comply with any guidance that the Scottish 

Ministers issue about the carrying out of the Reviewer’s functions. 5

(2) Before issuing any such guidance, the Scottish Ministers must consult the Lord 
President.

(3) The Scottish Ministers must publish any guidance issued under subsection (1). 

31 Lord President’s powers on referral 
(1) Subsection (2) applies where a case is referred to the Lord President by virtue of section 10

28(2)(b).

(2) The Lord President may— 

(a) vary or revoke the determination made in the case (or part of the determination), 

(b) cause a fresh investigation to be carried out, 

(c) confirm the determination in the case, or 15

(d) deal with the referral in such other way as the Lord President considers 
appropriate.

Suspension 

32 Suspension 
(1) If the Lord President considers that it is necessary for the purpose of maintaining public 20

confidence in the judiciary, the Lord President may suspend a judicial office holder— 

(a) from acting as a judge as mentioned in paragraph (b) or (c) of the definition of 
“judicial office holder” in subsection (1) of section 39, or 

(b) from any of the judicial offices mentioned in subsection (2) of that section. 

(2) Such a suspension lasts for such period as the Lord President may specify when 25
suspending the judicial office holder. 

(3) Nothing in subsection (1) affects any remuneration payable to, or in respect of, the 
judicial office holder. 

(4) The Lord President’s functions under this section may be carried out— 

(a) where the Lord President is unavailable, by the Lord Justice Clerk, 30

(b) where both the Lord President and the Lord Justice Clerk are unavailable, by the 
senior judge of the Inner House. 

(5) In subsection (4)(b) the reference to the senior judge of the Inner House is to be 
construed by reference to seniority of appointment to a Division of the Inner House. 

609



18 Judiciary and Courts (Scotland) Bill 
Part 2—The judiciary 

Chapter 5—Removal from office 

CHAPTER 5

REMOVAL FROM OFFICE

Judges

33 Tribunal to consider fitness for judicial office 
(1) The First Minister— 5

(a) must, when requested to do so by the Lord President, and 

(b) may, in such other circumstances as the First Minister thinks fit, 

constitute a tribunal to investigate and report on whether a person holding a judicial 
office to which this section applies is unfit to hold the office by reason of inability, 
neglect of duty or misbehaviour. 10

(2) The judicial offices to which this section applies are— 

(a) the office of Lord President, 

(b) the office of Lord Justice Clerk, 

(c) the office of judge of the Court of Session, 

(d) the office of Chairman of the Scottish Land Court, and 15

(e) the office of temporary judge. 

(3) Before constituting a tribunal under subsection (1)(b) the First Minister must consult— 

(a) where the tribunal is to be constituted for the purpose of considering the Lord 
President’s fitness for office, the Lord Justice Clerk, 

(b) where the tribunal is to be constituted for any other purpose, the Lord President. 20

(4) A tribunal constituted under this section is to consist of— 

(a) two individuals who hold, or have held, high judicial office (“judicial members”), 

(b) one individual who is, and has been for at least 10 years, an advocate or solicitor, 
and

(c) one individual who does not hold (and has never held) high judicial office and is 25
not (and never has been) an advocate or solicitor. 

(5) “High judicial office” has the meaning given by section 60 of the Constitutional Reform 
Act 2005 (c.4). 

(6) At least one of the judicial members must be a member of the Judicial Committee of the 
Privy Council. 30

(7) At least one of the judicial members must hold, or have held, office as a judge of the 
Court of Session. 

(8) The selection of persons to be members of a tribunal under this section is to be made by 
the First Minister with the agreement of— 

(a) where the tribunal is to be constituted for the purpose of considering the Lord 35
President’s fitness for office, the Lord Justice Clerk, 

(b) where the tribunal is to be constituted for any other purpose, the Lord President. 
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(9) If only one of the judicial members is a member of the Judicial Committee of the Privy 
Council, that person is to chair the tribunal. 

(10) If both of the judicial members are members of the Judicial Committee of the Privy 
Council, the First Minister must appoint one of them to chair the tribunal. 

(11) The member who chairs the tribunal has a casting vote. 5

34 Suspension during investigation 
(1) Where the Lord President has requested that the First Minister constitute a tribunal 

under section 33, the Lord President may, at any time before the tribunal reports to the 
First Minister, suspend the person who is to be, or is, the subject of the investigation, 
from office. 10

(2) Such a suspension lasts until the Lord President orders otherwise. 

(3) A tribunal constituted under section 33 may, at any time before the tribunal reports to 
the First Minister, recommend to the First Minister that the person who is the subject of 
the tribunal’s investigation be suspended from office. 

(4) Such a recommendation must be in writing. 15

(5) The First Minister on receiving such a recommendation may suspend the person from 
office.

(6) Such a suspension lasts until the First Minister orders otherwise. 

(7) Suspension under this section from the office of Lord President, Lord Justice Clerk, 
judge of the Court of Session or Chairman of the Scottish Land Court does not affect 20
any remuneration payable to, or in respect of, the office in respect of the period of 
suspension. 

35 Further provision about tribunals
(1) A tribunal constituted under section 33 may require any person— 

(a) to attend its proceedings for the purpose of giving evidence, 25

(b) to produce documents in the person’s custody or under the person’s control. 

(2) A person on whom such a requirement is imposed is not obliged to answer any question 
or produce any document which the person would be entitled to refuse to answer or 
produce in a court in Scotland. 

(2A) Subsection (2B) applies where a person on whom a requirement has been imposed under 30
subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the requirement, 

(b) refuses or fails, without reasonable excuse, while attending the tribunal 
proceedings to give evidence, to answer any question, or 

(c) deliberately alters, conceals or destroys any document which the person is 35
required to produce. 

(2B) The Court of Session may, on an application made to it by the tribunal— 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 
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(3) The Court of Session may by act of sederunt make provision as to the procedure to be 
followed by and before tribunals constituted under section 33. 

(4) The Scottish Ministers may pay such remuneration to, and expenses of, members of 
tribunals constituted under section 33 as they think fit. 

(5) The Scottish Ministers must pay such expenses as they consider are reasonably required 5
to be incurred to enable a tribunal constituted under section 33 to carry out its functions. 

36 Report of tribunal 
(1) The report of a tribunal constituted under section 33 must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and 10

(c) be submitted to the First Minister. 

(2) The First Minister must lay the report before the Scottish Parliament. 

37 Temporary judges: removal from office
(1) Where subsection (2) applies, a person may be removed from office as a temporary 

judge by the First Minister. 15

(2) This subsection applies if— 

(a) a tribunal constituted under section 33 has reported to the First Minister that the 
person is unfit to hold that office by reason of inability, neglect of duty or 
misbehaviour, and 

(b) the First Minister has laid the report before the Scottish Parliament. 20

Sheriffs

38 Consideration of fitness for, and removal from, shrieval office
For section 12 of the 1971 Act substitute— 

“Consideration of fitness for, and removal from, shrieval office 

12A Tribunal to consider fitness for shrieval office25

(1) The First Minister— 

(a) must, when requested to do so by the Lord President of the Court of 
Session, and 

(b) may, in such other circumstances as the First Minister thinks fit, 

 constitute a tribunal to investigate and report on whether a person holding a 30
shrieval office to which this section applies is unfit to hold the office by reason 
of inability, neglect of duty or misbehaviour. 

(2) The shrieval offices to which this section applies are— 

(a) the office of sheriff principal, 

(b) the office of sheriff, and 35

(c) the office of part-time sheriff. 
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(3) The First Minister may constitute a tribunal under subsection (1)(b) above only 
if the Lord President has been consulted. 

(4) A tribunal constituted under this section is to consist of— 

(a) one individual who is a qualifying member of the Judicial Committee of 
the Privy Council, 5

(b) one individual who holds the relevant shrieval office, 

(c) one individual who is, and has been for at least 10 years, an advocate or 
a solicitor, and 

(d) one individual who is not (and never has been) a qualifying member of 
the Judicial Committee of the Privy Council, who does not hold (and 10
never has held) a shrieval office to which this section applies and who is 
not (and never has been) an advocate or solicitor. 

(5) A qualifying member of the Judicial Committee of the Privy Council is 
someone who is a member of that Committee by virtue of section 1(2)(a) of the 
Judicial Committee Act 1833 (c.41) (that is, someone who is a member of the 15
Privy Council who holds, or has held, high judicial office). 

(6) The relevant shrieval office is— 

(a) where the investigation is to be of a person’s fitness to hold the office of 
sheriff principal, that office, 

(b) where the investigation is to be of a person’s fitness to hold the office of 20
sheriff or part-time sheriff, the office of sheriff. 

(7) The selection of persons to be members of a tribunal under this section is to be 
made by the First Minister, with the agreement of the Lord President of the 
Court of Session. 

(8) The person mentioned in subsection (4)(a) is to chair the tribunal and has a 25
casting vote. 

12B Suspension during investigation 
(1) Where the Lord President of the Court of Session has requested that the First 

Minister constitute a tribunal under section 12A, the Lord President may, at 
any time before the tribunal reports to the First Minister, suspend the person 30
who is to be, or is, the subject of the investigation, from office. 

(2) Such a suspension lasts until the Lord President orders otherwise. 

(3) A tribunal constituted under section 12A may, at any time before the tribunal 
reports to the First Minister, recommend to the First Minister that the person 
who is the subject of the tribunal’s investigation be suspended from office. 35

(4) Such a recommendation must be in writing. 

(5) The First Minister, on receiving such a recommendation, may suspend the 
person from office. 

(6) Such a suspension lasts until the First Minister orders otherwise. 
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(7) Suspension under this section from the office of sheriff principal or sheriff 
does not affect remuneration payable to, or in respect of, the office in respect 
of the period of suspension. 

12C Further provision about tribunals 
(1) A tribunal constituted under section 12A may require any person— 5

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s 
control.

(2) A person on whom such a requirement is imposed is not obliged to answer any 
question or produce any document which the person would be entitled to refuse 10
to answer or produce in a court in Scotland. 

(2A) Subsection (2B) applies where a person on whom a requirement has been 
imposed under subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the 
requirement, 15

(b) refuses or fails, without reasonable excuse, while attending the tribunal 
proceedings to give evidence, to answer any question, or 

(c) deliberately alters, conceals or destroys any document which the person 
is required to produce. 

(2B) The Court of Session may, on an application made to it by the tribunal— 20

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 

(3) The Court of Session may by act of sederunt make provision as to the 
procedure to be followed by and before tribunals constituted under section 
12A.25

(4) The Scottish Ministers may pay such remuneration to, and expenses of, 
members of tribunals constituted under section 12A as they think fit. 

(5) The Scottish Ministers must pay such expenses as they consider are reasonably 
required to be incurred to enable a tribunal constituted under section 12A to 
carry out its functions. 30

12D Report of tribunal 
(1) The report of a tribunal constituted under section 12A must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and 

(c) be submitted to the First Minister. 35

(2) The First Minister must lay the report before the Scottish Parliament. 
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12E Removal from office 
(1) Where subsection (2) applies, the First Minister may remove a person from the 

office of sheriff principal, sheriff or part-time sheriff. 

(2) This subsection applies if— 

(a) a tribunal constituted under section 12A has reported to the First 5
Minister that the person is unfit to hold that office by reason of inability, 
neglect of duty or misbehaviour, and 

(b) the First Minister has laid the report before the Scottish Parliament. 

(2A) The First Minister may remove a sheriff principal or sheriff under subsection 
(1) only by order made by statutory instrument. 10

(3) Such a statutory instrument— 

(a) is to be subject to annulment in pursuance of a resolution of the Scottish 
Parliament, 

(b) is not to be made so as to come into effect before the expiry, in relation 
to the instrument, of the period of 40 days mentioned in article 11 of the 15
Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (S.I. 1999/1096). 

(4) Article 10 of that Order applies to such an instrument subject to the following 
modifications— 

(a) the reference to the period of 21 days in paragraph (2) is to be read as a 20
reference to 40 days, and 

(b) paragraph (3) does not apply. 

12F Interpretation of sections 12A to 12E 
(1) In sections 12A to 12E “office of part-time sheriff” means an appointment (or 

reappointment) as a part-time sheriff; and references to removal or suspension 25
from that office are to be construed accordingly. 

(2) In those sections— 

(a) a reference to the office of sheriff principal does not include a reference 
to an appointment as a temporary sheriff principal, 

(b) a reference to the office of sheriff does not include a reference to the 30
office of honorary sheriff.”. 

Justices of the peace

38A Provision relating to tribunal considering fitness for office of justices of the peace 
(1) Section 71 (removal of justices of the peace) of the Criminal Proceedings etc. (Reform) 

(Scotland) Act 2007 (asp 6) is amended as follows.35

(2) In subsection (7), for “Scottish Ministers may by order”, substitute “Court of Session 
may by act of sederunt”. 

(3) In subsection (8), for “order” substitute “act of sederunt”. 
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CHAPTER 5A 
TRAINING AND APPRAISAL OF JUSTICES OF THE PEACE

38B Training and appraisal of justices of the peace 
(1) Section 69 (training and appraisal of justices of the peace) of the Criminal Proceedings 

etc. (Reform) (Scotland) Act 2007 (asp 6) is amended is follows. 5

(2) In subsection (1), for “Scottish Ministers” substitute “Lord President of the Court of 
Session”.

(3) Subsections (2) and (4) are repealed. 

CHAPTER 6

MEANING OF “JUDICIAL OFFICE HOLDER”10

39 Meaning of “judicial office holder” 
(1) In this Part “judicial office holder” means— 

(a) the holder of any of the judicial offices mentioned in subsection (2), 

(b) a person acting as a judge by virtue of section 22(1) or (4) (re-employment of 
retired Court of Session judges) of the Law Reform (Miscellaneous Provisions) 15
(Scotland) Act 1985 (c.73), or 

(c) a person acting as a sheriff by virtue of section 14A(1) or (8) (re-employment of 
retired sheriffs principal and sheriffs) of the 1971 Act. 

(2) Those judicial offices are— 

(a) the office of judge of the Court of Session, 20

(b) the office of Chairman of the Scottish Land Court, 

(c) the office of temporary judge, 

(d) the office of sheriff principal, 

(e) the office of temporary sheriff principal, 

(f) the office of sheriff, 25

(g) the office of part-time sheriff, 

(h) the office of stipendiary magistrate, 

(i) the office of justice of the peace, 

(j) such other judicial offices (whether full-time, part-time or temporary) as the 
Scottish Ministers may by order specify. 30

(3) Before making an order under subsection (2)(j), the Scottish Ministers must consult the 
Lord President. 
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PART 3

THE COURTS

The Court of Session 

40 Maximum number of judges 
(1) Section 1 (number of judges of the Court) of the Court of Session Act 1988 (c.36) is 5

amended as follows. 

(2) In subsection (1), after “(3)” insert “, (3A)”. 

(3) In subsection (3), for the words from “Parliament” in the first place it appears to the end 
substitute “and approved by resolution of the Scottish Parliament.”. 

(4) After subsection (3) insert— 10

“(3A) The Lord President must be consulted before any draft of an Order under this 
section is laid before the Parliament.”. 

41 Number of judges of the First and Second Divisions of the Inner House 
 In section 2(2A) (composition of the Court) of the Court of Session Act 1988 (c.36), 
 after “may” insert “, after consulting the Lord President,”. 15

42 Divisions of the Inner House 
(1) The Court of Session Act 1988 (c.36) is amended as follows. 

(2) In section 2 (composition of the Court)— 

(a) for subsection (3) substitute— 

“(3) The Lord President may from time to time constitute, from among the judges 20
of the Court, an extra Division of the Inner House for the purpose of hearing 
and disposing of causes pending before the Inner House; and any reference in 
this Act or in any other enactment to a Division of the Inner House shall be 
construed as including a reference to such an extra Division.”, and 

(b) in subsection (4), at beginning, insert “Subject to section 5(ba) below,”. 25

(3) In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt), 
after paragraph (b) insert— 

“(ba) to make provision as to the quorum for a Division of the Inner House 
considering solely procedural matters, and, in the case of an extra 
Division, to make provision as to which judge is to preside and to sign 30
any judgment or interlocutor pronounced by the extra Division;”. 

Sheriff courts 

44 Sheriff principal’s responsibility 
(1) The 1971 Act is amended as follows. 

(2) For section 15 substitute— 35
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“15 Efficient disposal of business in sheriff courts 
(1) The sheriff principal of each sheriffdom is responsible for securing the efficient 

disposal of business in the sheriff courts of that sheriffdom. 

(2) If, in carrying out that responsibility, the sheriff principal gives a direction of 
an administrative character to a person mentioned in subsection (3), the person 5
must comply with the direction. 

(3) Those persons are— 

(a) a sheriff authorised by virtue of any enactment to act in that sheriffdom, 

(b) a member of staff of the Scottish Court Service. 

(4) Subsections (1) and (2) are subject to section 2(2)(a) and (3) of the Judiciary 10
and Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 

(3) In section 16 (powers exercisable by sheriff principal in pursuance of responsibility 15
imposed by section 15)— 

(a) in subsection (1)— 

(i) for the words from “securing” to “sheriffdom”, in the second place it 
appears, substitute “carrying out the responsibility imposed by section 
15(1) of this Act”, and 20

(ii) in paragraph (a), for the words from the beginning of the paragraph to 
“aforesaid” substitute “provide for the division of business in the sheriff 
courts of that sheriffdom”, and 

(b) after subsection (1) insert— 

“(1A) Subsection (1) is subject to section 2(2)(a) and (3) of the Judiciary and Courts 25
(Scotland) Act 2008 (asp 00) (which make the Head of the Scottish Judiciary 
responsible for maintaining arrangements for securing the efficient disposal of 
business in the Scottish courts and require compliance with directions given in 
pursuance of that responsibility).”. 

(4) In section 17 (sheriff principal’s power to fix sittings and business of sheriff courts), 30
after subsection (4) insert— 

“(4A) Subsections (1) to (4) are subject to section 2(2)(a) and (3) of the Judiciary and 
Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 35
directions given in pursuance of that responsibility).”. 

(5) In section 20 (Lord Advocate’s instructions to procurators fiscal), the words “speedy 
and” are repealed. 

45 Repeal of certain responsibilities of Scottish Ministers 
Sections 1 and 9 of the 1971 Act (which respectively impose responsibility on the 40
Scottish Ministers in relation to the organisation of sheriff courts and enable them to 
give directions) are repealed. 
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46 Lord President’s default power 
(1) The 1971 Act is amended as follows. 

(2) After section 17 insert— 

“17A Lord President’s power to exercise functions in sections 15 to 17 
(1) Subsection (2) applies where in any case the Lord President considers that the 5

exercise by the sheriff principal of a sheriffdom of a function conferred by any 
of sections 15 to 17 of this Act— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of 
that sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those 10
sheriff courts, or 

(c) is otherwise against the interests of the public. 

(2) The Lord President may in that case— 

(a) rescind the sheriff principal’s exercise of the function, and 

(b) exercise the function. 15

(3) Subsection (2)(b) applies where in any case the Lord President considers that 
the failure of the sheriff principal of a sheriffdom to exercise a function 
conferred by any of sections 15 to 17 of this Act— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of 
that sheriffdom, 20

(b) is prejudicial to the efficient organisation or administration of those 
sheriff courts, or 

(c) is otherwise against the interests of the public. 

(4) The exercise of a function by the Lord President by virtue of subsection (2)(b) 
is to be treated as if it were the exercise of the function by the sheriff 25
principal.”.

(3) Section 18 (Scottish Ministers’ default power) is repealed. 

47 Alteration of boundaries of sheriffdoms 
(1) Section 2 (power to alter boundaries of sheriffdoms) of the 1971 Act is amended as 

follows.30

(3) In subsection (2), after paragraph (a) insert— 

“(aa) provision of the kind that may be made by an order under section 3(2) of 
this Act;”. 

(4) After subsection (2) insert— 

“(2A) An order under subsection (1) above may be made only with the consent of— 35

(a) the Lord President of the Court of Session, and 

(b) where the order includes provision such as is mentioned in subsection 
(2)(a) or (aa) above, the Scottish Court Service. 

(2B) Before consenting to the making of such an order, the Scottish Court Service 
must consult such persons as it considers appropriate.”. 40
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(5) In subsection (3)(b), for the words “Secretary of State” in the first place those words 
appear substitute “Scottish Court Service”. 

(6) In subsection (4), the words from “, but” to the end are repealed. 

(7) After subsection (4) add— 

“(5) A statutory instrument containing an order under subsection (1) above is 5
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 

48 Sheriff court districts and places where sheriff courts are to be held 
(1) Section 3 (sheriff court districts and places where sheriff courts are to be held) of the 

1971 Act is amended as follows. 

(3) After subsection (2) insert— 10

“(2A) An order under subsection (2) above may be made only with the consent of— 

(a) the Lord President of the Court of Session, and 

(b) the Scottish Court Service. 

(2B) Before consenting to the making of such an order, the Scottish Court Service 
must consult such persons as it considers appropriate.”. 15

(5) In subsection (4), for “Secretary of State” in the first place those words appear substitute 
“Scottish Court Service”. 

(6) After subsection (5) insert— 

“(5A) A statutory instrument containing an order under subsection (2) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 20

49 Repeal of power to appoint sheriff to assist Scottish Ministers 
Section 8 (power to appoint sheriff to assist Scottish Ministers) of the 1971 Act is 
repealed.

50 Sheriffs principal and sheriffs acting in other sheriffdoms 
(1) Section 10 (ministerial powers to authorise sheriff principal or direct sheriff to act in 25

another sheriffdom) of the 1971 Act is amended as follows. 

(2) In subsection (1)— 

(a) for “Scottish Ministers” in the first place those words appear substitute “Lord 
President of the Court of Session”, 

(b) the words “to them” are repealed, and 30

(c) for “Scottish Ministers otherwise decide” substitute “Lord President otherwise 
decides”.

(3) In subsection (1A)— 

(a) for “Scottish Ministers” in the first place those words appear substitute “Lord 
President”, and 35

(b) for “Scottish Ministers otherwise decide” substitute “Lord President otherwise 
decides”.
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(4) In subsection (2), for “Scottish Ministers”, in each place those words appear, substitute 
“Lord President”. 

51 Residence and leave of absence of sheriffs principal 
(1) Section 13 (ministerial functions in relation to residence and leave of absence of sheriffs 

principal) of the 1971 Act is amended as follows. 5

(2) In subsection (1)— 

(a) for “Secretary of State” in the first place those words appear substitute “Lord 
President of the Court of Session”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.10

(3) In subsection (2)— 

(a) for “Secretary of State” in each place those words appear substitute “Lord 
President”,

(b) after “absence” insert “for the purpose of holidays”, and 

(c) the words from “(other” to “ill-health)” are repealed. 15

(4) After subsection (2) add— 

“(3) The Lord President may approve such leave of absence for any other purpose 
for any sheriff principal (being a sheriff principal who is restricted by the terms 
of his appointment from engaging in private practice or to whom section 6(1) 
of this Act applies) as appears to the Lord President to be proper.”. 20

52 Number, residence and deployment of sheriffs 
(1) Section 14 (number, residence and place of duties of sheriffs) of the 1971 Act is 

amended as follows. 

(2) Subsection (1) is repealed. 

(3) In subsection (2)— 25

(a) for “Secretary of State” in the first place those words appear substitute “Lord 
President of the Court of Session”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.

(4) In subsection (3), for “Secretary of State” substitute “Lord President”. 30

(5) In subsection (4)— 

(a) for the words “and after consultation with the Lord President of the Court of 
Session, the Secretary of State” substitute “the Lord President”, and 

(b) for “Secretary of State” in the second place those words appear substitute “Lord 
President”.35

53 Leave of absence of sheriffs 
(1) Section 16 (functions of sheriff principal with respect to duties and leave of absence of 

sheriffs) of the 1971 Act is amended as follows. 
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(2) In subsection (2)— 

(a) after “absence” insert “for the purpose of holidays”, 

(b) the words from “(other” to “ill-health)” are repealed, and 

(c) for “Secretary of State” substitute “Lord President of the Court of Session”. 

(3) After subsection (2) insert— 5

“(2A) The sheriff principal of any sheriffdom may approve such leave of absence for 
any other purpose for any sheriff appointed for that sheriffdom as appears to 
the sheriff principal to be proper.”. 

(4) In subsection (3), for “subsection (2)” substitute “subsections (2) and (2A)”. 

Justice of the peace courts 10

54 Establishment, constitution etc. 
(1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) is amended as 

follows.

(2) In section 59 (establishing justice of the peace courts)— 

(a) subsection (1) is repealed, 15

(c) in subsection (4), for “Scottish Ministers determine” substitute “Lord President of 
the Court of Session determines”, 

(d) in subsection (5), for “Scottish Ministers” substitute “Lord President”, and 

(e) for subsection (7) substitute— 

“(7) The Scottish Ministers may make an order under subsection (2) or (6) only 20
with the consent of— 

(a) the Lord President, and 

(b) the Scottish Court Service. 

(7A) Before consenting to the making of such an order— 

(a) the Lord President must consult the sheriff principal for the sheriffdom 25
in which the JP court is, or is to be, located, and 

(b) the Scottish Court Service must consult such persons as it considers 
appropriate.”.

(3) In section 63 (constitution and powers etc. of justice of the peace courts)— 

(a) after subsection (2) insert— 30

“(2A) The Scottish Ministers may make an order under subsection (2) only on the 
recommendation of the Lord President of the Court of Session.”, and 

(b) in subsection (5)(b), for “Scottish Ministers” substitute “Lord President”. 

55 Sheriff principal’s responsibility 
(1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) is amended as 35

follows.

(2) For section 61 substitute— 
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“61 Efficient disposal of business in JP courts 
(1) The sheriff principal of each sheriffdom is responsible for securing the efficient 

disposal of business in JP courts in that sheriffdom. 

(2) If, in carrying out that responsibility, the sheriff principal gives a direction of 
an administrative character to a person mentioned in subsection (3), the person 5
must comply with the direction. 

(3) Those persons are— 

(a) a justice of the peace, or stipendiary magistrate, appointed for the 
sheriffdom, 

(b) a member of staff of the Scottish Court Service. 10

(4) Subsections (1) and (2) are subject to section 2(2)(a) and (3) of the Judiciary 
and Courts (Scotland) Act 2008 (asp 00) (which make the Head of the Scottish 
Judiciary responsible for maintaining arrangements for securing the efficient 
disposal of business in the Scottish courts and require compliance with 
directions given in pursuance of that responsibility).”. 15

(3) In section 74(3) (pre-condition for appointment of stipendiary magistrate), for the words 
“administration of” substitute “disposal of business in”. 

Court holidays

55A Court holidays in sheriff courts and justice of the peace courts 
(1) Section 8 (sittings of sheriff and justice of the peace courts) of the Criminal Procedure 20

(Scotland) Act 1995 (c.46) is amended as follows. 

(2) In subsections (2) and (3), for “10” substitute “11”. 

PART 4

THE SCOTTISH COURT SERVICE

Establishment25

56 The Scottish Court Service 
(1) There is established a body corporate to be known as the Scottish Court Service 

(referred to in this Part as “the SCS”). 

(2) Schedule 3 makes further provision about the SCS. 

Functions30

57 Administrative support for the Scottish courts and judiciary 
(1) The SCS has the function of providing, or ensuring the provision of, the property, 

services, officers and other staff required for the purposes of— 

(a) the Scottish courts, and 

(b) the judiciary of those courts. 35

(2) In carrying out that function, the SCS must— 
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(a) take account, in particular, of the needs of members of the public and those 
involved in proceedings in the Scottish courts, and 

(b) so far as practicable and appropriate, co-operate and co-ordinate activity with any 
other person having functions in relation to the administration of justice. 

(3) In this Part, “the Scottish courts” has the meaning given by section 2(5). 5

58 Administrative support for other persons 
(1) The SCS has the function of providing, or ensuring the provision of, the property, 

services and staff required for the purposes of— 

(a) the Lord President in the carrying out of— 

(i) functions conferred on the Lord President as Head of the Scottish Judiciary, 10
and

(ii) other non-judicial functions of the Lord President, 

(b) any judicial office holder in the carrying out of functions delegated to the office 
holder by the Lord President, 

(c) the sheriffs principal in the carrying out of their functions under sections 15 to 17 15
of the 1971 Act, 

(d) the Public Guardian (established by section 6 of the Adults with Incapacity 
(Scotland) Act 2000 (asp 4)), 

(e) the Court of Session Rules Council (being the Rules Council mentioned in section 
8 of the Court of Session Act 1988 (c.36)), 20

(f) the Criminal Courts Rules Council, 

(g) the Sheriff Court Rules Council, and 

(h) such other persons, or persons of such description, as the Scottish Ministers may 
by order specify. 

(2) Before making an order under subsection (1)(h), the Scottish Ministers must consult the 25
Lord President. 

59 Appointment etc. of office holders 
(1) The Scottish Ministers’ functions in relation to the officers mentioned in subsection (2) 

are transferred to the SCS. 

(2) Those officers are the holders of the following offices— 30

(a) Accountant of Court, 

(b) Principal Clerk of Session, 

(c) other Clerk or officer of the Court of Session, 

(d) Principal Clerk of Justiciary, 

(e) Depute, Assistant or other Clerk in the Justiciary Office of the High Court of 35
Justiciary,

(f) Macer in the Court of Session and Macer in the High Court of Justiciary, 

(g) sheriff clerk, 
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(h) sheriff clerk depute, and 

(i) clerk or assistant clerk of a justice of the peace court. 

(3) Those officers are also members of the staff of the SCS and, accordingly, references in 
this Act to the staff of the SCS include, except where the context requires otherwise, 
reference to those officers. 5

(4) Schedule 4 contains amendments of enactments consequential on this section. 

60 Payment of remuneration etc. of certain judicial office holders 
(1) In section 11(8) (remuneration and allowances of temporary sheriffs principal) of the 

1971 Act, for “Secretary of State” in the first place those words appear substitute 
“Scottish Court Service”. 10

(2) In section 11A(8) (remuneration and allowances of part-time sheriffs) of the 1971 Act— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 

(3) In section 22(5) (remuneration and allowances of re-employed retired judges) of the 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73)— 15

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(b) for “they” substitute “the Scottish Ministers”. 

(4) In paragraph 10 (remuneration of temporary judges of the Court of Session) of Schedule 
4 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)— 

(a) for “Scottish Ministers” substitute “Scottish Court Service”, and 20

(b) for “they” substitute “the Scottish Ministers”. 

Provision of advice etc. to the Scottish Ministers 

61 Provision of advice etc. to the Scottish Ministers 
(1) The SCS may give information or advice, or make proposals, to the Scottish Ministers 

on matters relating to— 25

(a) the functions of the SCS, or 

(b) the administration of justice in Scotland. 

(2) The Scottish Ministers must have regard to such information, advice or proposals. 

(3) This section is without prejudice to paragraph 15(2)(c) of schedule 3.  

Plans and reports 30

62 Corporate plans 
(1) The SCS must, before the beginning of each planning period, prepare and submit to the 

Scottish Ministers for approval a corporate plan describing how the SCS proposes to 
carry out its functions during the period. 

(2) The plan must— 35

(a) be prepared in such form, 
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(b) contain such information, and 

(c) be submitted by such time, 

as the Scottish Ministers may direct. 

(3) The Scottish Ministers may approve the plan subject to such modifications as may be 
agreed between them and the SCS. 5

(4) The SCS must, as soon as possible after the approval of a corporate plan— 

(a) lay before the Scottish Parliament a copy of the plan as approved, and 

(b) publish the plan in such manner as it thinks fit. 

(5) During the planning period to which a corporate plan relates, the SCS— 

(a) may, or 10

(b) if the Scottish Ministers so direct, must, 

review the plan and submit a revised corporate plan to the Scottish Ministers for 
approval.

(6) In carrying out its functions in any planning period, the SCS must have regard to the 
corporate plan for the period. 15

(7) Subsections (2) to (6) apply to a revised corporate plan as they apply to a corporate plan. 

(8) In this section, “planning period” means— 

(a) the period beginning with the day on which section 57 comes into force and 
ending on a date specified by order made by the Scottish Ministers, and 

(b) each subsequent period of 3 years. 20

(9) The Scottish Ministers may by order substitute for the period specified in subsection 
(8)(b) such other period as they consider appropriate. 

63 Annual reports 
(1) As soon as practicable after the end of each financial year, the SCS must— 

(a) prepare and publish a report on the carrying out of its functions during that year, 25

(b) send a copy of the report to the Scottish Ministers, and 

(c) lay a copy of the report before the Scottish Parliament. 

(2) It is for the SCS to determine the form and content of each report and the manner in 
which it is to be published. 

(3) In subsection (1), “financial year” means— 30

(a) the period beginning with the establishment of the SCS and ending on 31 March 
next occurring, and 

(b) each subsequent period of a year ending on 31 March.   

Ministerial powers 

64 Provision of information 35

The SCS must provide the Scottish Ministers with such information relating to the 
carrying out of its functions as the Scottish Ministers may require. 
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65 Guidance
The SCS must, in carrying out its functions, have regard to any guidance issued by the 
Scottish Ministers. 

66 Default power 
(1) Subsection (2) applies if the Scottish Ministers consider— 5

(a) that the SCS is— 

(i) failing to carry out its functions to such an extent that there is a significant 
risk to the efficient and effective functioning of the Scottish courts, or 

(ii) is carrying them out in such a way that there is such a risk, and 

(b) that in order to avoid or mitigate that risk it is necessary that the functions be 10
carried out instead by them. 

(2) Where this subsection applies, the Scottish Ministers may by order provide for the 
functions of the SCS to be carried out instead by them. 

(3) So far as necessary for the purpose of the carrying out by the Scottish Ministers of the 
functions of the SCS by virtue of subsection (2)— 15

(a) references in any enactment to the SCS are to be read as references to the Scottish 
Ministers,

(b) staff of the SCS are to be treated as if they were staff of the Scottish Ministers, 
and

(c) property and liabilities of the SCS are to be treated as property and liabilities of 20
the Scottish Ministers. 

(4) Subsection (3) is subject to any provision made in an order under subsection (2). 

(5) A statutory instrument containing an order under subsection (2) (other than one to which 
subsection (7) applies)— 

(a) is to be laid before the Scottish Parliament after being made, and 25

(b) unless earlier revoked, ceases to have effect at the end of the period of 40 days 
beginning with the day on which it is made if it is not by then approved by 
resolution of the Parliament. 

(6) Subsection (7) applies to a statutory instrument containing an order under subsection (2) 
consisting only of— 30

(a) provision revoking an earlier order under subsection (2), or 

(b) such provision and provision made by virtue of section 67(2). 

(7) A statutory instrument to which this subsection applies is subject to annulment in 
pursuance of a resolution of the Parliament. 

(8) If an order under subsection (2) ceases to have effect by virtue of subsection (5)(b)— 35

(a) that does not affect— 

(i) the validity of anything done by or in relation to the Scottish Ministers by 
virtue of the order, or 

(ii) the power to make a further order under subsection (2), and 
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(b) the Scottish Ministers may by order make such consequential provision as they 
consider necessary or expedient. 

(9) In calculating a period of 40 days for the purpose of subsection (5)(b), no account is to 
be taken of any time during which the Parliament is— 

(a) dissolved, or 5

(b) in recess for more than 4 days. 

PART 5

GENERAL

67 Orders and regulations
(1) Any power of the Scottish Ministers to make orders or regulations under this Act is 10

exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplementary, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient,  

(b) different provision for different purposes. 15

(3) A statutory instrument containing an order or regulations under this Act except— 

(a) an order under section 66(2), 72(1) or paragraph 2(5) of schedule 3, and 

(b) where subsection (4) applies, an order under section 70(1), 

is subject to annulment in pursuance of a resolution of the Scottish Parliament. 

(4) No—20

(a) order under paragraph 2(5) of schedule 3, or  

(b) order under section 70(1) containing provisions which add to, replace or omit any 
part of the text of an Act, 

is to be made unless a draft of the statutory instrument containing the order has been laid 
before, and approved by resolution of, the Parliament. 25

68 Interpretation
In this Act— 

“the 1971 Act” means the Sheriff Courts (Scotland) Act 1971 (c.58),  

“the Inner House” means the Inner House of the Court of Session, 

“the Lord President” means the Lord President of the Court of Session, 30

“office of part-time sheriff” means an appointment under section 11A, or a 
reappointment under section 11B(5) or (7), of the 1971 Act, and references to 
suspension from that office are to be construed accordingly, 

“office of temporary judge” means an appointment under section 35(3) of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40), and references to 35
removal or suspension from that office are to be construed accordingly, 
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“office of temporary sheriff principal” means an appointment under section 11(1) 
or (1A) of the 1971 Act, and references to suspension from that office are to be 
construed accordingly. 

69 Consequential amendments and repeals 
Schedule 5, which contains consequential amendments and repeals of enactments, has 5
effect.

70 Ancillary provision 
(1) The Scottish Ministers may by order make such supplementary, incidental or 

consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 10

(2) An order under subsection (1) may modify any enactment (including this Act). 

71 Transitional provision etc. 
(1) The Scottish Ministers may by order make such provision as they consider necessary or 

expedient for transitory, transitional or saving purposes in connection with the coming 
into force of any provision of this Act. 15

(2) An order under subsection (1) may modify any enactment (including this Act). 

72 Commencement and short title
(1) The provisions of this Act, other than this section and sections 67, 68, 70 and 71, come 

into force in accordance with provision made by order by the Scottish Ministers. 

(2) This Act may be cited as the Judiciary and Courts (Scotland) Act 2008. 20
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SCHEDULE 1 
(introduced by section 9(4))

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND

Status of the Board 

1 The Board is not a servant of the Crown and has no status, immunity or privilege of the 5
Crown.

Membership 

2 The Board consists of— 

(a) judicial members appointed by the Lord President, 

(b) legal members appointed by the Scottish Ministers, and 10

(c) lay members appointed by the Scottish Ministers. 

The judicial and legal members 

3 (1) The judicial members comprise— 

(a) one person holding the office of judge of the Court of Session (other than the Lord 
President and the Lord Justice Clerk), 15

(b) one person holding the office of sheriff principal, and 

(c) one person holding the office of sheriff. 

(2) The legal members comprise— 

(a) one advocate practising as such in Scotland, and 

(b) one solicitor practising as such in Scotland. 20

(3) Each of the descriptions of members mentioned— 

(a) in sub-paragraph (1) is referred to in this schedule as a “judicial membership 
category”, and 

(b) in sub-paragraph (2) is referred to in this schedule as a “legal membership 
category”. 25

(4) The Scottish Ministers may by order modify sub-paragraph (1) or (2). 

(5) However, an order under sub-paragraph (4) may not remove any judicial or legal 
membership category other than one added by such an order. 

The lay members 

4 (1) The number of lay members is to be equal to the total number of judicial and legal 30
members. 

(2) Each lay member is to be an individual who— 

(a) is resident in Scotland, 

(b) is not a solicitor or advocate practising as such in Scotland, and 
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(c) does not hold and has not held any judicial office within the Board’s remit. 

Persons disqualified from membership 

5  A person is disqualified from appointment, and from holding office, as a member if the 
person is or becomes— 

(a) a member of the House of Commons, 5

(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a Minister of the Crown, 

(e) a member of the Scottish Executive, or 

(f) a civil servant. 10

Term of office 

6 (1) A member holds office for such period of not more than 4 years as— 

(a) the Lord President in the case of a judicial member, or 

(b) the Scottish Ministers in the case of a legal or lay member, 

at the time of appointment, may determine. 15

(2) A person who is or has been a member may be reappointed (whether in the same or a 
different capacity) for further periods. 

(3) However, a person may not hold office as a member for periods (whether or not 
consecutive) totalling more than 8 years. 

(4) A member’s appointment ceases— 20

(a) on expiry of the member’s period of appointment, 

(b) on the member’s becoming disqualified from holding office as a member, 

(c) in the case of a judicial or legal member, on the member’s ceasing to fall within 
the judicial or legal membership category under which the member was 
appointed, or 25

(d) in the case of a lay member, on the member’s ceasing to be qualified for 
appointment as a lay member. 

(5) However, despite the occurrence (or likely occurrence) of an event mentioned in sub-
paragraph (4) in relation to a member— 

(a) the Lord President in the case of a judicial member, or 30

(b) the Scottish Ministers in the case of a legal or lay member, 

may direct that the member is to continue to hold office for such period, not exceeding 6 
months, as the Lord President or the Scottish Ministers, as the case may be, may direct. 

(6) Such a direction may be given in relation to a member before or after the occurrence of 
an event mentioned in sub-paragraph (4). 35

631



40 Judiciary and Courts (Scotland) Bill 
Schedule 1—The Judicial Appointments Board for Scotland 

(7) A person whose appointment as a member ceases by virtue of sub-paragraph (4) or (5) 
may nonetheless continue to act as a member so far as that is necessary for the purposes 
of concluding consideration of a judicial appointment which the Board is in the course 
of considering at the time the person’s appointment ceases. 

Resignation of members 5

7 (1) A member may resign office by giving notice in writing— 

(a) in the case of a judicial member, to the Lord President, and 

(b) in the case of a legal or lay member, to the Scottish Ministers. 

(2) A member giving notice—  

(a) under sub-paragraph (1)(a) must send a copy of the notice to the Scottish 10
Ministers,

(b) under sub-paragraph (1)(b) must send a copy of the notice to the Lord President. 

(3) Notice under sub-paragraph (1) must be given at least 6 months before the proposed date 
of resignation unless a shorter period is agreed with the person to whom notice is to be 
given under that sub-paragraph. 15

Removal of members 

8 (1) The Lord President may, by notice in writing, remove a judicial member from office if 
satisfied, after consulting the Chairing Member and the Scottish Ministers, that sub-
paragraph (3) applies in relation to the member. 

(2) The Scottish Ministers may, by notice in writing, remove a legal or lay member from 20
office if satisfied, after consulting the Chairing Member (unless that is the member 
concerned) and the Lord President, that sub-paragraph (3) applies in relation to the 
member. 

(2A) A member may not be removed from office under sub-paragraph (1) or (2) without the 
member being afforded an opportunity to be heard by the Lord President or, as the case 25
may be, the Scottish Ministers. 

(3) This sub-paragraph applies if the member—  

(a) has failed without reasonable excuse to discharge the functions of a member for a 
continuous period of 6 months, 

(b) has been convicted of any offence, 30

(c) has become insolvent, or 

(d) is otherwise unfit to be a member or unable for any reason to discharge the 
functions of a member. 

(4) For the purposes of sub-paragraph (3)(c), a member becomes insolvent on— 

(a) the approval of a voluntary arrangement proposed by the member, 35

(b) being adjudged bankrupt, 

(c) the member’s estate’s being sequestrated, or 

(d) the member’s granting a trust deed for creditors. 
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Chairing Member: appointment and tenure 

9 (1) The Scottish Ministers must appoint one of the lay members to chair the Board. 

(2) That member is referred to in this Act as the “Chairing Member”. 

(3) The Chairing Member holds office as such for such period of not more than 4 years as 
the Scottish Ministers, at the time of appointment, may determine. 5

(4) The Chairing Member’s appointment as such ceases on the Chairing Member’s ceasing 
to be a member of the Board. 

(5) A member who is or has been the Chairing Member may be reappointed for further 
periods.

Chairing Member: resignation, removal, vacancy etc. 10

10 (1) The Chairing Member may resign office as such by giving notice in writing to the 
Scottish Ministers. 

(2) The Scottish Ministers may, by notice in writing, remove the Chairing Member from 
office if, after consulting the Lord President, they are satisfied that the member— 

(a) has failed without reasonable excuse to discharge the functions of the Chairing 15
Member for a continuous period of 6 months, or 

(b) is otherwise unfit to be the Chairing Member or unable for any reason to carry out 
the functions of the Chairing Member. 

(3) During any period when there is a vacancy in the office of the Chairing Member, the 
functions of the Chairing Member may be carried out by another lay member nominated 20
by the Board. 

(4) During any period when the Chairing Member is for any reason unable to act, the 
functions of the Chairing Member may be carried out by another lay member 
nominated— 

(a) by the Chairing Member, or 25

(b) if the Chairing Member is unable to make such a nomination, by the Board. 

(5) Sub-paragraphs (1), (2) and (4) apply to a member carrying out functions by virtue of 
sub-paragraph (3) or (4) as they apply to the Chairing Member.  

Temporary members 

11 (1) Where the Chairing Member is satisfied that a member of the Board (“the absent 30
member”) is likely to be unable to discharge the functions of a member for a period of 
time not exceeding 6 months (“the period of absence”), the Chairing Member may— 

(a) where the absent member is a judicial member, request that the Lord President 
appoint an individual to be a temporary member of the Board,  

(b) where the absent member is a legal or lay member, request that the Scottish 35
Ministers appoint an individual to be a temporary member of the Board. 

(2) On receipt of a request under sub-paragraph (1), the Lord President or, as the case may 
be, the Scottish Ministers may, if satisfied that it is necessary for the carrying out by the 
Board of its functions during the period of absence, appoint an individual to be a 
temporary member in place of the absent member during that period. 40
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(3) An individual appointed by the Lord President under sub-paragraph (2) must fall within 
the same judicial membership category as that under which the absent member was 
appointed.

(4) An individual appointed by the Scottish Ministers under sub-paragraph (2)— 

(a) where the absent member is a legal member, must fall within the same legal 5
membership category as that under which the absent member was appointed, 

(b) where the absent member is a lay member, must be qualified for appointment as a 
lay member. 

(5) Before appointing a temporary member, the Lord President or, as the case may be, the 
Scottish Ministers must consult the Chairing Member. 10

(6) A temporary member takes the place of the absent member and, accordingly, the absent 
member is not to be counted as a member while the temporary member holds office.  

(7) A temporary member’s appointment ceases on— 

(a) the period of absence coming to an end, or 

(b) the expiry of the period of 6 months from the date of appointment, 15

(whichever occurs first). 

(8) A person whose appointment as a temporary member ceases may nonetheless continue 
to act as a member so far as that is necessary for the purpose of concluding 
consideration of a judicial appointment which the Board is in the course of considering 
at the time the person’s appointment ceases. 20

(9) Otherwise, the provisions of this schedule apply to a temporary member as they apply to 
any other member, and references in this schedule to a member of the Board are to be 
read accordingly.  

Conflicts of interest

12 (1) Sub-paragraph (2) applies where the Chairing Member is satisfied that a member of the 25
Board (“the ineligible member”) is unable by reason of a conflict of interest to take part 
in the Board’s consideration of a particular appointment (“the appointment concerned”).  

(2) The Chairing Member may–– 

(a) where the ineligible member is a judicial member, request that the Lord President 
appoint an individual to be a substitute member of the Board, 30

(b) where the ineligible member is a legal or lay member, request that the Scottish 
Ministers appoint an individual to be a substitute member of the Board. 

(3) On receipt of a request under sub-paragraph (2), the Lord President or, as the case may 
be, the Scottish Ministers may, if satisfied that it is necessary for the carrying out by the 
Board of its functions in relation to the appointment concerned, appoint an individual to 35
be a substitute member to take the place of the ineligible member for the purposes of 
that appointment. 

(4) An individual appointed by the Lord President under sub-paragraph (3) must fall within 
the same judicial membership category as that under which the ineligible member was 
appointed.40

(5) An individual appointed by the Scottish Ministers under sub-paragraph (3)— 
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(a) where the ineligible member is a legal member, must fall within the same legal 
membership category as that under which the substituted member was appointed, 

(b) where the ineligible member is a lay member, must be qualified for appointment 
as a lay member. 

(6) The appointment of a substitute member under sub-paragraph (3) in relation to the 5
appointment concerned does not prevent the ineligible member from taking part in the 
Board’s consideration of any other appointment. 

(7) A substitute member is not to be counted as a member for the purposes of paragraph 
4(1).

(8) A substitute member’s appointment ceases on the conclusion of the Board’s 10
consideration of the appointment concerned. 

(9) Otherwise, the provisions of this schedule apply to a substitute member as they apply to 
any other member, and references in this schedule to a member of the Board are to be 
read accordingly.  

Fees and expenses 15

13 (1) Each member of the Board is entitled to such fees and expenses, if any, as the Scottish 
Ministers may determine. 

(2) It is for the Scottish Ministers to pay those fees and expenses. 

(3) The Scottish Ministers may determine different fees and expenses for different 
members. 20

Administrative support 

14 (1) The Scottish Ministers must provide, or ensure the provision of, such staff, property and 
services as they consider the Board requires for the purpose of carrying out its functions. 

(2) Reference to “services” in sub-paragraph (1) includes, in particular, the appointment of a 
person—25

(a) as an independent observer of the Board’s procedures, or  

(b) to provide the Board with advice. 

(3) The Scottish Ministers must consult the Board as to the staff, property and services it 
requires for the purpose of carrying out its functions. 

Procedure30

15 (1) The Board may determine its own procedure (including the number of members 
required to constitute a quorum). 

(2) However, the Chairing Member is not to have a casting vote. 

Committees and delegation 

16 (1) The Board may establish committees and may delegate the carrying out of any of its 35
functions to a committee. 

(2) Sub-paragraph (1) does not affect the Board’s responsibility for the carrying out of its 
functions.
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Validity of proceedings 

17 The validity of any proceedings or actings of the Board is not affected by— 

(a) any vacancy in the membership of the Board, 

(b) any defect in the appointment of a member of the Board, or 

(c) disqualification of any person from holding office as a member of the Board. 5

Board to fall within remit of Commissioner for Public Appointments in Scotland 

18 (1) In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), in 
schedule 2 (which lists the authorities appointments to which are subject to the remit of 
the Commissioner for Public Appointments in Scotland), under the heading “Advisory 
bodies”, insert, at the appropriate place in alphabetical order— 10

 “Judicial Appointments Board for Scotland”. 

(2) If the code of practice published under section 2 of that Act contains provision of the 
kind described in sub-paragraph (3), that provision does not apply in relation to the 
making by the Scottish Ministers of an appointment to the Board. 

(3) That is provision which has the effect of requiring that there be included among the 15
members of any selection panel constituted for the purpose of considering candidates for 
the appointment a person falling within any of sub-paragraphs (a) to (f) of paragraph 5 
of this schedule. 

Code of conduct for members 

19 In the Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7), in schedule 3 20
(which lists the devolved public bodies required to produce a code of conduct for their 
members under that Act), insert, at the appropriate place in alphabetical order— 

“The Judicial Appointments Board for Scotland”. 

Maladministration 

20 (1) In the Scottish Public Services Ombudsman Act 2002 (asp 11), in schedule 2 (which 25
lists the authorities subject to investigation under that Act), in Part 2 (entries amendable 
by Order in Council), after paragraph 25 insert— 

“25A The Judicial Appointments Board for Scotland.”. 

(2) The Board must make such arrangements as it considers appropriate for the 
investigation by it of any complaints of maladministration made to it by an individual 30
concerning the manner in which the Board has carried out its functions in relation to the 
individual.

(3) The Board must take reasonable steps to ensure that any individuals in relation to whom 
it carries out functions are made aware of the arrangements made under sub-paragraph 
(2).35
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Freedom of information 

21 In the Freedom of Information (Scotland) Act 2002 (asp 13), in schedule 1 (which lists 
the Scottish public authorities subject to that Act), in Part 7 (other authorities), before 
paragraph 69 insert— 

“68A The Judicial Appointments Board for Scotland”. 5

Transitional provision: constitution of the first Board 

22 (1) The first members of the Board are to be those persons who are members of the existing 
Judicial Appointments Board on the coming into force of this schedule.  

(2) The first Chairing Member of the Board is to be the person who chairs the existing 
Judicial Appointments Board on the coming into force of this schedule. 10

(3) In sub-paragraphs (1) and (2), “the existing Judicial Appointments Board” means the 
administrative body established by the Scottish Ministers known as the Judicial 
Appointments Board for Scotland. 

SCHEDULE 2 
(introduced by section 18(2))15

PANELS ESTABLISHED UNDER SECTION 18(2) 

Constitution of panel 

1 (1) A panel established under section 18(2) in connection with a vacancy, or an expected 
vacancy, in the office of Lord President is to comprise— 

(a) the Chairing Member of the Judicial Appointments Board for Scotland (“the 20
Board”),

(b) one of the other lay members of the Board nominated by the Chairing Member, 
and

(c) two qualifying judges (on which see paragraph 3) nominated by the First Minister. 

(2) A panel established under section 18(2) in connection with a vacancy, or an expected 25
vacancy, in the office of Lord Justice Clerk is to comprise— 

(a) the Chairing Member of the Board, 

(b) one of the other lay members of the Board nominated by the Chairing Member, 

(c) the Lord President, and 

(d) one qualifying judge nominated by the First Minister. 30

(3) This paragraph is subject to paragraph 2. 

Vacancies etc. 

2 (1) If the Chairing Member of the Board is unable for good reason to participate in a panel, 
that Member’s place on the panel is to be taken by a lay member of the Board 
nominated by the Chairing Member. 35
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(2) If the office of the Chairing Member is vacant, or if that Member is unable for any 
reason to make a nomination for the purposes of sub-paragraph (1), that Member’s place 
on the panel is to be taken by another lay member of the Board nominated by the Board.  

(3) If the Lord President is unable for good reason to participate in a panel, the Lord 
President’s place is to be taken by a qualifying judge nominated by the Lord President. 5

(4) During any period when section 4 applies, or if the Lord President is unable for any 
reason to make a nomination for the purposes of sub-paragraph (3), the Lord President’s 
place on the panel is to be taken by a qualifying judge nominated by the First Minister. 

Qualifying judges 

3 (1) The qualifying judges are— 10

(a) those judges of the Supreme Court of the United Kingdom who have held office 
as judges of the Court of Session, and 

(b) the judges of the Court of Session (other than the Lord President). 

(2) The Lord Justice Clerk is not a qualifying judge in relation to a panel to be established 
in connection with an expected vacancy in that office. 15

(3) A judge is a qualifying judge in relation to a panel only if the judge has given to the 
First Minister notice that the judge is not willing to be appointed to the vacancy in 
connection with which the panel is to be established. 

Fees and expenses 

4 (1) Each member of a panel is entitled to such fees and expenses, if any, as the Scottish 20
Ministers may determine. 

(2) It is for the Scottish Ministers to pay those fees and expenses. 

(3) The Scottish Ministers may determine different fees and expenses for different 
members. 

SCHEDULE 3 25
(introduced by section 56(2))

THE SCOTTISH COURT SERVICE 

Status of SCS 

1 The SCS is the holder of an office, which office is also to be known as the Scottish 
Court Service. 30

Membership 

2 (1) The SCS consists of judicial members and non-judicial members. 

(2) The judicial members comprise— 

(a) the Lord President, 

(b) the Lord Justice Clerk, 35

(c) one other person holding the office of judge of the Court of Session, 

(d) one person holding the office of sheriff principal, 

(e) two persons holding the office of sheriff, and 
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(f) one person holding the office of justice of the peace. 

(3) The non-judicial members comprise— 

(a) an advocate practising as such in Scotland, 

(b) a solicitor practising as such in Scotland, 

(c) the Chief Executive (appointed under paragraph 14(1)), and 5

(d) three other individuals none of whom is qualified for appointment as a judicial 
member or for appointment under any of the preceding paragraphs. 

(4) Each of the descriptions of members mentioned in sub-paragraphs (2) and (3) is referred 
to in this schedule as a “category of membership”. 

(5) Subject to sub-paragraph (6), the Scottish Ministers may, with the consent of the Lord 10
President, by order modify sub-paragraph (2) or (3). 

(6) The Scottish Ministers must not make an order under sub-paragraph (5) if its effect 
would be that the total number of judicial members would no longer exceed the total 
number of non-judicial members. 

Procedure for appointment of members 15

3 (1) It is for the Lord President to appoint the members of the SCS (other than the Lord 
Justice Clerk and the Chief Executive). 

(2) The Lord President may appoint a person to be a member only if the person has been 
nominated, or otherwise selected for appointment, in accordance with such procedure as 
the Scottish Ministers may by regulations prescribe. 20

(3) Regulations under sub-paragraph (2) may— 

(a) in particular, make provision for or in connection with enabling persons to 
nominate or select persons suitable for appointment,  

(b) prescribe different procedures for different categories of membership. 

(4) The Scottish Ministers must consult the Lord President before making regulations under 25
sub-paragraph (2). 

Persons disqualified from membership 

4 A person is disqualified from appointment, and from holding office, as a member of the 
SCS if the person is or becomes— 

(a) a member of the House of Commons, 30

(b) a member of the Scottish Parliament, 

(c) a member of the European Parliament, 

(d) a councillor of any council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39), 

(e) a Minister of the Crown, or 35

(f) a member of the Scottish Executive. 
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Term of office 

5 (1) This paragraph applies to a member of the SCS appointed by the Lord President. 

(2) The member holds office for such period not exceeding 4 years as the Lord President 
may, at the time of appointment, determine. 

(3) The member ceases to hold office— 5

(a) on becoming disqualified from holding office as a member, 

(b) on ceasing to fall within the category of membership under which the member 
was appointed. 

Reappointment 

6 A person who is, or has been, a member of the SCS appointed by the Lord President 10
may be reappointed (whether under the same or a different category of membership) for 
further periods. 

Resignation and removal of members 

7 (1) This paragraph applies to a member of the SCS appointed by the Lord President. 

(2) The member may resign office by giving notice in writing to the Lord President. 15

(3) The Lord President may, by notice in writing, remove the member if satisfied that the 
member is unfit to be a member by reason of inability, neglect of duty or misbehaviour. 

Suspension of judicial members 

8 A judicial member is suspended from acting as such during any period in which the 
member is suspended from the judicial office which the member holds. 20

Chairing of the SCS 

9 (1) The Lord President is to chair meetings of the SCS. 

(2) The Lord Justice Clerk may deputise for the Lord President in chairing meetings. 

(3) Where the Lord President and the Lord Justice Clerk are for any reason unable to attend 
a meeting the remaining members may elect a member to chair the meeting. 25

Committees

10 (1) The SCS may establish committees. 

(2) A person who is not a member of the SCS may be appointed to be a member of any 
committee established by it.   

Proceedings30

11 The SCS may determine— 

(a) its own procedure (including the number of members required to constitute a 
quorum), and 
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(b) the procedure (including the number of members required to constitute a quorum) 
of any committees established by it. 

Validity of actings 

12 The validity of any proceedings or actings of the SCS is not affected by— 

(a) any vacancy in the membership of the SCS, 5

(b) any defect in the appointment of a member of the SCS, or 

(c) disqualification of any person from holding office as a member of the SCS. 

Remuneration and expenses 

13 (1) The SCS may pay to— 

(a) its members, and 10

(b) the members of any committee established by it, 

such sums as it may determine by way of reimbursement of expenses in respect of the 
carrying out of their functions as members. 

(2) The SCS may pay to—  

(a) the judicial member who is a justice of the peace,  15

(b) the non-judicial members, and 

(c) the members of any committee established by it, 

such other remuneration, if any, as it may determine.  

Chief Executive and other staff 

14 (1) The SCS must appoint a Chief Executive. 20

(2) The SCS may appoint such other staff as it considers appropriate. 

Ancillary powers 

15 (1) The SCS may do anything which it considers necessary or expedient for the purposes of 
or in connection with its functions. 

(2) In particular, the SCS may— 25

(a) acquire and dispose of land and other property, 

(b) enter into contracts, 

(c) provide information and advice. 

Power to use local authority premises 

16 (1) The SCS may, where it considers it necessary for the purposes of carrying out its 30
functions under section 57 or 58, require a local authority to— 

(a) let (or sub-let) premises controlled by the local authority to the SCS, or 

(b) make such premises available for use for the purposes of the SCS. 
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(2) A requirement under sub-paragraph (1)(a) is subject to agreement— 

(a) between the SCS and the local authority as to the rent payable under, and as to the 
other terms of, the lease (or sub-lease), and 

(b) with any third party who has an interest in the premises. 

(3) Where a requirement is made under sub-paragraph (1)(b)— 5

(a) the SCS is to reimburse the authority for any reasonable expenses incurred by the 
authority in respect of heating, lighting and cleaning in relation to the use of the 
premises for the purposes of the SCS, and 

(b) the SCS is to allow the premises to continue to be used for any business normally 
conducted there, or for any business for which it may be used under a local 10
enactment (whether a local Act or otherwise), without adversely affecting that 
business.

(4) The SCS may allow any premises let, sub-let or used under sub-paragraph (1) to be used 
by other persons subject to— 

(a) such conditions as the SCS may impose, and 15

(b) sub-paragraph (3)(b). 

(5) Any dispute arising from the operation of this paragraph which the parties are unable to 
resolve is to be determined by an arbiter appointed— 

(a) by agreement of the parties, or 

(b) in the absence of such agreement, by the Scottish Ministers on the application of a 20
party. 

Delegation

17 (1) Any function of the SCS may be carried out on its behalf by— 

(a) a member of the SCS, 

(b) a committee, 25

(c) a member of its staff, or 

(d) any other person, 

authorised (whether specifically or generally) by it for the purpose. 

(2) Nothing in sub-paragraph (1) prevents the SCS from exercising any function delegated 
under that sub-paragraph. 30

Freedom of information

17A In the Freedom of Information (Scotland) Act 2002 (asp 13), in schedule 1 (which lists 
the Scottish public authorities subject to that Act), in Part 2 (non ministerial office 
holders in the Scottish Administration), after paragraph 18 insert— 

  “18A The Scottish Court Service.”. 35

Transfer of staff 

18 (1) Sub-paragraph (2) applies to persons who, on the coming into force of this paragraph— 
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(a) hold any of the offices mentioned in section 59(2), or 

(b) are members of the staff of the Scottish Ministers employed in the Executive 
Agency of the Scottish Ministers known as the Scottish Court Service Agency 
(referred to in this paragraph as “the Agency”), other than excepted staff. 

(2) On the coming into force of this paragraph, those officers and staff transfer to, and 5
become members of the staff of, the SCS (as well as, in the case of the holders of the 
offices referred in sub-paragraph (1)(a), continuing to hold those offices). 

(3) The excepted staff are— 

(a) the Chief Executive of the Agency, and 

(b) staff on secondment or loan to the Agency from another part of the Scottish 10
Administration. 

(4) The contract of employment of a person who becomes a member of the staff of the SCS 
by virtue of sub-paragraph (2)— 

(a) is not terminated by the transfer, and 

(b) has effect from the date this paragraph comes into force as if originally made 15
between the person and the SCS. 

(5) Without prejudice to sub-paragraph (4)— 

(a) all the rights, powers, duties and liabilities of the Scottish Ministers under or in 
connection with the person’s contract of employment are by virtue of this sub-
paragraph transferred to the SCS on the date on which this paragraph comes into 20
force, and 

(b) anything done before that date by or in relation to the Scottish Ministers in respect 
of that contract of employment or that person is to be treated from that date as 
having been done by or in relation to the SCS. 

(6) This paragraph does not prejudice any right of any person to terminate that person’s 25
contract of employment if the terms and conditions of employment are changed 
substantially to the detriment of the person; but such a change is not to be taken to have 
occurred by reason only that the identity of the person’s employer changes by virtue of 
this paragraph. 

(7) The Scottish Ministers must appoint, on such terms and conditions as they may 30
determine, a person to act as the Chief Executive of the SCS until the first Chief 
Executive is appointed by the SCS under paragraph 14(1). 

(8) A determination by the Scottish Ministers that any member of their staff is— 

(a) employed as mentioned in sub-paragraph (1)(b), or 

(b) excepted staff by virtue of sub-paragraph (3), 35

is conclusive of that fact for the purposes of this paragraph. 

Transfer of property and liabilities 

19 (1) The Scottish Ministers may by order provide for the transfer to the SCS of any property 
or liabilities to which sub-paragraph (2) applies. 

(2) This sub-paragraph applies to— 40
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(a) property of the Scottish Ministers which is held or used by them for or in 
connection with— 

(i) the purposes of the Scottish courts or the judiciary of those courts, 

(ii) the purposes referred to in section 58(1), and 

(b) liabilities of the Scottish Ministers incurred in connection with those purposes. 5

(3) An order under sub-paragraph (1) may in particular— 

(a) provide for the creation of rights or interests, or the imposition of liabilities or 
conditions, in relation to property transferred, or rights or interests acquired, by 
virtue of the order, 

(b) provide for any property, liabilities or conditions to be determined under the 10
order.

(4) An order under sub-paragraph (1) has effect in relation to any property or liabilities to 
which it applies despite any provision (of whatever nature) which would otherwise 
prevent, penalise or restrict the transfer of the property or liabilities. 

(5) A right of pre-emption, right of irritancy, right of return or other similar right does not 15
operate or become exercisable as a result of any transfer of property by virtue of an 
order under sub-paragraph (1). 

(6) Any such right has effect in the case of any such transfer as if the SCS were the same 
person in law as the Scottish Ministers and as if no transfer of the property had taken 
place.20

(7) Such compensation as is just is to be paid to any person in respect of any such right 
which—

(a) would, apart from sub-paragraph (5), have operated in favour of, or become 
exercisable by, that person, but 

(b) in consequence of the operation of that sub-paragraph, cannot subsequently 25
operate in the person’s favour or (as the case may be) become exercisable by the 
person.

(8) Any compensation payable by virtue of sub-paragraph (7) is to be paid by the Scottish 
Ministers or by the SCS or by both. 

(9) An order under sub-paragraph (1) may provide for the determination of any disputes as 30
to—

(a) whether and, if so, how much, compensation is payable by virtue of sub-paragraph 
(7), and 

(b) the person to whom or by whom it is to be paid. 

(10) Sub-paragraphs (4) to (9) apply in relation to the creation of rights or interests, or the 35
doing of anything else, in relation to property as they apply in relation to a transfer of 
property. 

(11) A certificate issued by the Scottish Ministers that any property or liability has, or has 
not, been transferred by virtue of an order under sub-paragraph (1) is conclusive 
evidence of the transfer or (as the case may be) the fact that there has not been a 40
transfer.

(12) In this paragraph, “right of return” means any right under a provision for the return or 
reversion of property in specified circumstances. 
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SCHEDULE 4 
(introduced by section 59(4))

APPOINTMENT ETC. OF OFFICE HOLDERS: CONSEQUENTIAL AMENDMENTS

The Administration of Justice (Scotland) Act 1933 (c.41) 

1 (1) The Administration of Justice (Scotland) Act 1933 is amended as follows. 5

(2) In section 23(1) (appointment of clerks in the Court of Justiciary), for “Scottish 
Ministers and shall be exercised after consultation with the Lord Justice General” 
substitute “Scottish Court Service”. 

(3) In section 24 (appointment of officers of the Court of Session)— 

(a) in subsection (1)—  10

(i) for “Scottish Ministers shall, after consultation with the Lord President,”, 
substitute “Scottish Court Service shall”, and 

(ii) for “they” substitute “it”, and 

(b) in subsection (7)— 

(i) for “Scottish Ministers”, in both places those words appear, substitute 15
“Scottish Court Service”, and 

(ii) for “them”, substitute “it”.  

(4) For section 25 substitute— 

“25 Appointment of Principal Clerk of Justiciary etc. 
(1) The right of appointing to the offices of Principal Clerk of Justiciary and 20

Accountant of Court shall be vested in the Scottish Court Service. 

(2) The right of appointing to the office of Auditor of the Court of Session shall be 
vested in the Scottish Ministers.”. 

(5) In section 27 (remuneration of officers of High Court of Justiciary and Court of 
Session)—25

(a) after subsection (1) insert— 

“(1A) The remuneration of the persons appointed to any office in pursuance of the 
powers vested in the Scottish Court Service by this Part of this Act, shall be of 
such amounts as the Scottish Court Service may determine.”, and 

(b) in subsection (2)— 30

(i) the words “(other than the office of Auditor of the Court of Session)” are 
repealed, and 

(ii) for “Scottish Ministers” substitute “Scottish Court Service”. 

The Sheriff Courts and Legal Officers (Scotland) Act 1927 (c.35) 

2 (1) The Sheriff Courts and Legal Officers (Scotland) Act 1927 is amended as follows. 35

(2) In section 1 (appointment of sheriff clerk and procurator fiscal)— 

(a) in subsection (1)— 
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(i) for “one of His Majesty’s Principal Secretaries of State” substitute “the 
Scottish Court Service”, 

(ii) for “Secretary of State” substitute “Scottish Court Service”, and 

(iii) for “him” substitute “it”, and 

(b) in subsection (4), for “Secretary of State”, in both places those words appear, 5
substitute “Scottish Court Service”. 

(3) In section 2 (appointment of sheriff clerk and procurator fiscal deputes), for “Secretary 
of State” substitute “Scottish Court Service”. 

(4) In section 3 (whole-time sheriff clerks and procurators fiscal and deputes), for 
“Secretary of State”, in both places those words appear, substitute “Scottish Court 10
Service”.

(5) In section 4 (vacancy in office of sheriff clerk, procurator fiscal or deputes), for 
“Secretary of State” substitute “Scottish Court Service”. 

(6) In section 5 (whole-time clerks)— 

(a) in subsection (1), for “Secretary of State” substitute “Scottish Court Service”, and 15

(b) in subsection (2)— 

(i) for “Scottish Ministers” substitute “Scottish Court Service”, and 

(ii) for “they consider” substitute “it considers”.  

(7) In section 8 (power to issue instructions, etc.)— 

(a) in subsection (1), for “Secretary of State” substitute “Scottish Court Service”, and 20

(b) in subsection (2)— 

(i) for “Secretary of State” substitute “Scottish Ministers”, and 

(ii) for “him” substitute “the Scottish Court Service”. 

(8) In section 9 (deputation by sheriff clerk or procurator fiscal), for “Secretary of State” 
substitute “Scottish Court Service”. 25

SCHEDULE 5 
(introduced by section 69)  

CONSEQUENTIAL AMENDMENTS AND REPEALS

The Courts of Law Fees (Scotland) Act 1895 (c.14) 

1 In the Courts of Law Fees (Scotland) Act 1895, in section 2(1)(a), the words from “the 30
expenses” to “Scottish Ministers” are repealed. 

The Sheriff Courts (Scotland) Act 1971 (c.58) 

4 (1) The 1971 Act is amended as follows. 

(2) Section 11A(2) is repealed. 

(3) Section 11C is repealed. 35

(4) In section 11D (regulations and orders under sections 11A and 11C)— 
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(a) in subsection (1), for the words “Regulations under section 11A or section 11C 
and orders” substitute “Orders”, and 

(b) in subsection (2), the words “regulations or” are repealed. 

(5) Part 2 (court houses, buildings and offices) is repealed. 

(6) In section 33 (Sheriff Court Rules Council), in subsection (4), the words from “and” to 5
the end are repealed. 

The Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) Order 1999 
(S.I. 1999/1017) 

5 The Scotland Act 1998 (Transitory and Transitional Provisions) (Removal of Judges) 
Order 1999 is revoked. 10

The Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 (asp 9) 

6  The Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 2006 is repealed.  

The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) 

7 (1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended as follows. 

(2) In section 81 (orders)— 15

(a) in subsection (1), after “Ministers” insert “or the Lord President of the Court of 
Session”, and 

(b) in subsection (2)(a), after “consider” insert “or (as the case may be) the Lord 
President considers”. 

(3) The following provisions are repealed— 20

(za) in section 59(8) (establishing JP courts), paragraph (a) and the word “and” which 
immediately follows it, 

(a) section 60 (provision for justice of the peace courts), and 

(b) section 63(6) (staffing of justice of the peace courts). 
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