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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process. The fundamentals of the 
process are laid down by section 36(1) of the Scotland Act 1998, and amplified by 
Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as follows: 
 
 Introduction, followed by publication of the Bill and its accompanying documents; 



  

 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Stage 1 Report did not contain hard copies of the written evidence received by 
the Subordinate Legislation Committee. Nor did it contain hard copies of certain 
correspondence between the Committee and the Scottish Government relating to the 
Bill. These materials are included here immediately after the Stage 1 Report.  
 
The Stage 1 Report includes an extract from the Minute of an evidence session with 
the Minister for Parliamentary Business that took place at the meeting of the 
Subordinate Legislation Committee on 28 April 2009. Given that this evidence 
session related to the draft Bill rather than the Bill subsequently introduced in the 
Parliament material related to the session is not included in this volume. However, 
links to the Official Report of that meeting and the draft Bill (which was appended to 
the Scottish Government’s consultation) are provided below: 
 

 The Scottish Government consultation paper including the draft Bill:  
 http://www.scotland.gov.uk/Resource/Doc/87945/0076308.pdf 

http://www.scotland.gov.uk/Resource/Doc/87945/0076308.pdf


  

 

 Evidence session with the Minister for Parliamentary Business on 28 April 
2009:  
http://archive.scottish.parliament.uk/s3/committees/subleg/or-09/su09-
1402.htm#Col541 
 

 

http://archive.scottish.parliament.uk/s3/committees/subleg/or-09/su09-1402.htm#Col541
http://archive.scottish.parliament.uk/s3/committees/subleg/or-09/su09-1402.htm#Col541




Interpretation and Legislative Reform (Scotland) Bill 
[AS INTRODUCED] 

  
 
 
 
 
 

CONTENTS 
 
Section 
 

PART 1 

INTERPRETATION 

Application of Part 1 
1 Application of Part 1 
 

Commencement 
2 Commencement of Acts of the Scottish Parliament 
3 Commencement of Acts of the Scottish Parliament and Scottish instruments: time 
 

Powers 
4 Exercise of powers before commencement of Act of the Scottish Parliament 
5 Power to appoint to an office 
6 Power to revoke, amend and re-enact 
7 Carrying out of powers and duties more than once 
8 Additional powers on commencement by order 
 

References to legislative provisions 
9 References to Acts of the Scottish Parliament 
10 References to Acts of Parliament 
11 References to Acts of the Parliaments of Scotland 
12 References to EU instruments 
13 References to portions of legislative provisions 
14 References to other legislative provisions  
 

Repeals 
15 Effect of repeal generally 
16 Effect of repeal on existing rights 
17 Effect of repeal on existing liability to certain penalties 
18 Temporary Acts of the Scottish Parliament and Scottish instruments 
19 Effect of repeal and re-enactment 
 

Application of legislation to the Crown 
20 Application of Acts and instruments to the Crown 
 

Forms 
21 Forms 
 

SP Bill 27 Session 3 (2009) 
 

1



ii Interpretation and Legislative Reform (Scotland) Bill 
 

Meaning of words and expressions used in legislation 
22 Number 
23 References to time of day 
24 Meaning of words and expressions used in instruments 
25 Definitions 
26 Service of documents 
 

PART 2 

SCOTTISH STATUTORY INSTRUMENTS 

Definition 
27 Definition of “Scottish statutory instrument” 
 

Parliamentary scrutiny 
28 Instruments subject to the negative procedure 
29 Instruments subject to the affirmative procedure 
30 Other instruments laid before the Parliament 
31 Failure to lay instruments in accordance with section 28(2) or 30(2) 
32 Laying of Scottish statutory instruments before the Scottish Parliament 
 

Combination of certain powers 
33 Combination of certain powers 
 

Further provision about procedures 
34 Power to change procedure to which subordinate legislation is subject 
35 Procedures prescribed in pre-commencement enactments 
 

Statutory instruments subject to procedure in the Scottish Parliament 
36 Statutory instruments subject to procedure in the Scottish Parliament 
 

Interpretation of Part 2 
37 Interpretation of Part 2 
 

PART 3 

PUBLICATION OF ACTS AND INSTRUMENTS 

Official prints of Acts 
38 Official prints of Acts of the Scottish Parliament 
39 Publication of official prints 
40 Preservation of official prints 
 

Queen’s Printer’s functions in relation to instruments 
41 Queen’s Printer to publish instruments 
42 Publication, numbering and citation: regulations  
43 Publication in the Gazettes 
44 No duty to print Scottish statutory instruments 
 

Queen’s Printer: delegation of functions 
45 Queen’s Printer: delegation of functions 
 

2



Interpretation and Legislative Reform (Scotland) Bill 
 

iii

Interpretation of Part 3 
46 Interpretation of Part 3 
 

PART 4 

PRE-CONSOLIDATION MODIFICATIONS OF ENACTMENTS 

47 Pre-consolidation modifications of enactments 
 

PART 5 

ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 

48 Application of Part 5 
49 Notice of special procedure orders 
50 Orders to which objections are made 
51 Orders to which no objections are made 
52 Statement of objections 
53 Interpretation of Part 5 
 

PART 6 

LAYING OF DOCUMENTS OTHER THAN SCOTTISH STATUTORY INSTRUMENTS 

54 Laying of certain documents before the Scottish Parliament 
 

PART 7 

MISCELLANEOUS AND GENERAL 

55 Meaning of “enactment” in Acts of Parliament and instruments made under them 
56 Consequential revocation of transitional Orders 
57 Short title and commencement 
 

__________ 
 
 Schedule 1 —Definitions of words and expressions 
 Schedule 2 —Scottish statutory instruments: transitional and consequential provision 
 Schedule 3 —Modification of pre-commencement enactments  
 Schedule 4 —Application of Part 2 to statutory instruments laid before the Parliament 
  

3



  

 
 4



Interpretation and Legislative Reform (Scotland) Bill 1 
Part 1—Interpretation 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 27-EN.  A Policy Memorandum is printed separately as SP Bill 27-PM. 
 
 
 
 
 

Interpretation and Legislative Reform 
(Scotland) Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to make provision about the publication, interpretation and 
operation of Acts of the Scottish Parliament and instruments made under them; to make provision 
about the scrutiny of subordinate legislation by the Scottish Parliament; to confer power to make 
modifications of enactments in connection with the consolidation of the law; to make provision 
(including provision for the purposes of section 94(2)(b) of the Scotland Act 1998) about orders 
subject to special parliamentary procedure; to make provision about the laying of certain 
documents before the Scottish Parliament; and for connected purposes. 

5 
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15 

20 

 
 
 

PART 1 

INTERPRETATION 

Application of Part 1 

1 Application of Part 1 

(1) This Part applies to— 

(a) Acts of the Scottish Parliament the Bills for which receive Royal Assent on or 
after the day on which this Part comes into force, 

(b) Scottish instruments made on or after that day, and 

(c) this Act. 

(2) This Part does not apply in so far as— 

(a) the Act or instrument provides otherwise, or 

(b) the context of the Act or instrument otherwise requires. 

(3) Subsection (2)(b) does not apply in relation to the application of section 20. 

(4) In this Part, “Scottish instrument” means any of the following instruments made by 
virtue of an Act of the Scottish Parliament (whenever passed)— 

(a) an Order in Council, 

(b) an order, 

SP Bill 27 Session 3 (2009) 
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(c) regulations, 

(d) rules, 

(e) a scheme, 

(f) a warrant, 

(g) byelaws. 5 

10 

15 
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35 

(5) References in this Part to an Act of the Scottish Parliament include references to a 
provision of an Act of the Scottish Parliament. 

(6) References in this Part to a Scottish instrument include references to a provision of a 
Scottish instrument. 

(7) The Scottish Ministers may by order modify the definition of “Scottish instrument” for 
the time being set out in subsection (4). 

(8) An order under this section is subject to the affirmative procedure. 

 
Commencement 

2 Commencement of Acts of the Scottish Parliament 

(1) Subsection (2) applies where no provision is made for the coming into force of an Act of 
the Scottish Parliament. 

(2) The Act comes into force at the beginning of the day after the day on which the Bill for 
the Act receives Royal Assent. 

 
3 Commencement of Acts of the Scottish Parliament and Scottish instruments: time 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
provides for the Act or instrument to come into force on a particular day. 

(2) The Act or instrument comes into force at the beginning of the day. 

 
Powers 

4 Exercise of powers before commencement of Act of the Scottish Parliament 

(1) This section applies where an Act of the Scottish Parliament confers power to— 

(a) make a Scottish instrument, 

(b) establish bodies corporate, 

(c) make appointments, 

(d) give notices or documents, 

(e) prescribe forms, or 

(f) do any other thing for the purposes of the Act. 

(2) A power mentioned in subsection (1) may be exercised during the pre-commencement 
period if it is necessary or expedient to do so for the purpose of bringing the Act into 
force or giving full effect to the Act at or after the time when the provision conferring 
the power comes into force. 
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(3) The pre-commencement period, in relation to a power mentioned in that subsection, is 
the period beginning with the day on which the Bill for the Act receives Royal Assent 
and ending immediately before the coming into force of the provision of the Act that 
confers the power. 

(4) A power mentioned in subsection (1) may not be exercised so as to bring into force 
subordinate legislation or anything else before the provision conferring the power comes 
into force. 

5 

10 

15 

20 

25 

30 

35 

 
5 Power to appoint to an office 

(1) If an Act of the Scottish Parliament confers power to appoint a person to an office, the 
power includes power— 

(a) to determine the terms and conditions of appointment, 

(b) to remove or suspend a person from the office, 

(c) to reappoint a person to the office, 

(d) to reinstate a person in the office, 

(e) where subsection (2) applies, to appoint a person to the office in place of the last 
holder of the office. 

(2) This subsection applies where— 

(a) the office is vacant, 

(b) the person holding the office is suspended from office, or 

(c) the person holding the office is incapacitated in a way that affects the performance 
of the person in the office. 

 
6 Power to revoke, amend and re-enact 

(1) Subsection (2) applies where an Act of the Scottish Parliament confers power (“the 
principal power”) to make a Scottish instrument. 

(2) The principal power includes power (“the ancillary power”) to revoke, amend or re-
enact any Scottish instrument made by virtue of the principal power (whether or not 
amended or re-enacted under the ancillary power). 

 
7 Carrying out of powers and duties more than once 

(1) A power conferred by an Act of the Scottish Parliament or a Scottish instrument may be 
exercised from time to time. 

(2) A duty imposed by an Act of the Scottish Parliament or a Scottish instrument may be 
performed from time to time. 

(3) The holder for the time being of an office— 

(a) may exercise a power conferred on the holder of the office by an Act of the 
Scottish Parliament or a Scottish instrument, 

(b) is to perform a duty imposed on the holder of the office by an Act of the Scottish 
Parliament or a Scottish instrument. 
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8 Additional powers on commencement by order 

(1) This section applies where an Act of the Scottish Parliament confers power on the 
Scottish Ministers to bring the Act into force on a day appointed by them by order. 

(2) The power may be exercised so as to appoint different days for different purposes. 

(3) The power includes power to make such transitory, transitional or saving provision as 
the Scottish Ministers consider appropriate in connection with the coming into force of 
the Act. 
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References to legislative provisions 

9 References to Acts of the Scottish Parliament 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 

(a) an Act of the Scottish Parliament numbered in accordance with article 4 of the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (S.I. 
1999/1379), 

(b) an Act of the Scottish Parliament by the calendar year, prefix and number written 
on that other Act by virtue of section 38(6), or 

(c) a section or other provision or group of provisions of an Act of the Scottish 
Parliament by number or letter. 

(2) The reference is to be read as referring to the Acts of the Scottish Parliament printed by 
the Queen’s Printer for Scotland by virtue of section 92(1) of the Scotland Act 1998    
(c.46). 

(3) An Act of the Scottish Parliament may continue to be referred to by the short title 
conferred on it despite the repeal of the Act. 

 
10 References to Acts of Parliament 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 

(a) an Act of Parliament by year, statute, session or chapter, or 

(b) a section or other provision or group of provisions of an Act of Parliament by 
number or letter.  

(2) The reference is to be read as referring— 

(a) in the case of Acts of Parliament included in any revised edition of the statutes 
printed by authority, to that edition, 

(b) in the case of Acts of Parliament not so included but included in the edition 
prepared under the direction of the Record Commission, to that edition, 

(c) in any other case, to the Acts of Parliament printed by the Queen’s Printer of Acts 
of Parliament, or under the superintendence or authority of Her Majesty’s 
Stationery Office. 
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11 References to Acts of the Parliaments of Scotland 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 

(a) an Act of the Parliaments of Scotland passed before or in 1707 (an “old Scots 
Act”) by year, statute, session or chapter, or 5 

10 

15 

20 

25 

30 

35 

(b) a section or other provision or group of provisions of an old Scots Act by number 
or letter. 

(2) The reference is to be read as referring— 

(a) in the case of old Scots Acts included in any revised edition of the statutes printed 
by authority, to that edition, 

(b) in the case of old Scots Acts not so included but included in the edition prepared 
under the direction of the Record Commission, to that edition, 

(c) in any other case, to the old Scots Acts printed by the Queen’s Printer of Acts of 
Parliament, or under the superintendence or authority of Her Majesty’s Stationery 
Office. 

 
12 References to EU instruments 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to an EU instrument that has been amended, extended or applied by another EU 
instrument. 

(2) The reference is a reference to the EU instrument as amended, extended or applied by 
that other EU instrument. 

 
13 References to portions of legislative provisions 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
describes or refers to a portion of an enactment by referring to words, sections or other 
parts from or to which (or from and to which) the portion extends. 

(2) The portion described or referred to includes the words, sections or other parts referred 
to. 

 
14 References to other legislative provisions  

(1) Subsection (2) applies where— 

(a) an Act of the Scottish Parliament or a Scottish instrument refers to an enactment, 
and 

(b) before, on or after the coming into force of the Act or instrument the enactment is 
amended, extended or applied by another enactment. 

(2) The reference is a reference to the enactment as amended, extended or applied by the 
other enactment. 

 
Repeals 

15 Effect of repeal generally 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

9
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(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect— 

(a) the validity, invalidity, effect or consequences of anything done or suffered under 
the repealed Act or revoked instrument, 5 

10 
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20 
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35 

(b) an existing right, interest, title, immunity, privilege, obligation or liability 
acquired, accrued or incurred under that Act or instrument, 

(c) an existing status or capacity acquired under that Act or instrument, 

(d) an amendment of an enactment made by the repealed Act or revoked instrument, 

(e) the previous operation of the repealed Act or revoked instrument or anything done 
or suffered under the Act or instrument. 

(3) The repeal or revocation does not revive— 

(a) an Act of the Scottish Parliament that has been repealed, 

(b) a Scottish instrument that has been revoked, 

(c) a rule of law that has been abolished, 

(d) any other thing that is not in force or existing at the time at which the repeal or 
revocation takes effect. 

 
16 Effect of repeal on existing rights 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect any investigation, legal proceeding or remedy 
that relates to an existing right. 

(3) Any investigation, legal proceeding or remedy that relates to an existing right may be 
instituted, continued or enforced as if the Act had not been repealed or, as the case may 
be, the instrument had not been revoked. 

(4) In this section “existing right” means a right, interest, title, immunity, privilege, 
obligation or liability acquired, accrued or incurred under the repealed Act or revoked 
instrument. 

 
17 Effect of repeal on existing liability to certain penalties 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect a liability to a penalty for— 

(a) an offence committed before the repeal or revocation, or 

(b) a breach of the repealed Act or revoked instrument which occurred before the 
repeal or, as the case may be, revocation. 
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(3) Despite the repeal or revocation, the repealed Act or revoked instrument continues to 
have effect as if it had not been repealed or revoked for the purpose of— 

(a) investigating the offence or breach, 

(b) bringing or completing proceedings for the offence or breach, 

(c) imposing a penalty, forfeiture or punishment for the offence or breach. 5 

10 

15 

20 

25 

30 

35 

 
18 Temporary Acts of the Scottish Parliament and Scottish instruments 

(1) Sections 15 to 17 apply to the expiry of a temporary Act of the Scottish Parliament as if 
the temporary Act were repealed by an Act of the Scottish Parliament. 

(2) Sections 15 to 17 apply to the expiry of a temporary Scottish instrument as if the 
temporary instrument were revoked by an Act of the Scottish Parliament. 

 
19 Effect of repeal and re-enactment 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament or revokes a Scottish instrument, and 

(b) re-enacts the repealed Act or revoked instrument (with or without modification). 

(2) Except as mentioned in subsection (3), the repeal or revocation does not affect any other 
Act of the Scottish Parliament or Scottish instrument in so far as that other Act or 
instrument applies, incorporates or refers to the repealed Act or revoked instrument. 

(3) A reference in another Act of the Scottish Parliament or Scottish instrument to the 
repealed Act or revoked instrument is to be construed as a reference to the re-enacted 
Act or instrument. 

(4) In so far as a Scottish instrument made, or having effect as if made, under the repealed 
Act or revoked instrument could have been made under the re-enacted Act or 
instrument, it is to have effect as if made under the re-enacted Act or instrument. 

(5) In so far as anything done, or having effect as if done, under the repealed Act or revoked 
instrument could have been done under the re-enacted Act or instrument, it is to have 
effect as if done under the re-enacted Act or instrument. 

 
Application of legislation to the Crown 

20 Application of Acts and instruments to the Crown 

(1) An Act of the Scottish Parliament or a Scottish instrument binds the Crown except in so 
far as the Act or instrument provides otherwise. 

(2) Any rule of law under which the Crown is by necessary implication bound by an Act of 
the Scottish Parliament or a Scottish instrument is abolished. 

 
Forms 

21 Forms 

Where a form is prescribed in or under an Act of the Scottish Parliament, a form that 
differs from the prescribed form is not invalid unless the difference materially affects 
the effect of the form or is misleading. 
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Meaning of words and expressions used in legislation 

22 Number 

In an Act of the Scottish Parliament or a Scottish instrument— 

(a) words in the singular include the plural, 

(b) words in the plural include the singular. 5 
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23 References to time of day 

(1) An expression of time that occurs in an Act of the Scottish Parliament or a Scottish 
instrument is to be read as a reference to Greenwich mean time. 

(2) Subsection (1) is subject to section 3 of the Summer Time Act 1972 (c.6) (construction 
of references to points of time during the period of summer time). 

 
24 Meaning of words and expressions used in instruments 

A word or expression used in a Scottish instrument has the same meaning as it has in the 
Act of the Scottish Parliament by virtue of which the instrument is made. 

 
25 Definitions 

(1) In an Act of the Scottish Parliament or a Scottish instrument words and expressions 
listed in schedule 1 are to be construed according to that schedule. 

(2) The Scottish Ministers may by order modify that schedule. 

(3) An order under this section is subject to the affirmative procedure. 

 
26 Service of documents 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument 
authorises or requires a document to be served on a person (whether the expression 
“serve”, “give”, “send” or any other expression is used). 

(2) The document may be served on the person— 

(a) by being delivered personally to the person, 

(b) by being sent to the proper address of the person— 

(i) by a registered post service (as defined in section 125(1) of the Postal 
Services Act 2000 (c.26)), or 

(ii) by a postal service which provides for the delivery of the document to be 
recorded, or 

(c) where subsection (3) applies, by being sent to the person by an electronic 
communication. 

(3) This subsection applies where, before the document is served, the person agrees that the 
document may be sent to the person by being transmitted to an electronic address and in 
an electronic form specified by the person for the purpose. 

(4) For the purposes of subsection (2)(b) the proper address of a person is— 

(a) in the case of a body corporate, the address of the registered or principal office of 
the body, 
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(b) in the case of a partnership, the address of the principal office of the partnership, 

(c) in any other case, the last known address of the person. 

(5) Where a document is served as mentioned in subsection (2)(b) it is to be taken to have 
been received on the third day after the day on which it is sent unless the contrary is 
shown. 5 
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(6) Where a document is served as mentioned in subsection (2)(c) it is to be taken to have 
been received 24 hours after it is sent unless the contrary is shown. 

(7) In this section— 

“electronic address” includes any number or address used for the purposes of 
receiving electronic communications, and 

“electronic communication” means an electronic communication within the 
meaning of the Electronic Communications Act 2000 (c.7) the processing of 
which on receipt is intended to produce writing. 

 

PART 2 

SCOTTISH STATUTORY INSTRUMENTS 

Definition 

27 Definition of “Scottish statutory instrument” 

(1) The document by which a function to which this section applies is exercised is to be 
known as a “Scottish statutory instrument”. 

(2) This section applies to— 

(a) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving an order, regulations or rules under an 
enactment, unless the enactment conferring the function or any other enactment 
provides that the function is not to be exercisable by Scottish statutory instrument, 

(b) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving other subordinate legislation under an enactment 
if the enactment conferring the function or any other enactment provides for the 
function to be exercisable by Scottish statutory instrument,  

(c) a function of Her Majesty of making an Order in Council by virtue of— 

(i) an Act of the Scottish Parliament,  

(ii) a Scottish instrument, or 

(iii) any other enactment, so far as the function is exercisable within devolved 
competence, and 

(d) a function of any other person of making, confirming or approving subordinate 
legislation if the enactment conferring the function or any other enactment 
provides for the function to be exercisable by Scottish statutory instrument. 

(3) Despite subsection (2), this section does not apply to— 

(a) a function of agreeing, consenting to or otherwise approving subordinate 
legislation made by a Minister of the Crown, 

(b) a function which is exercised jointly with a Minister of the Crown, or 
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(c) a function of making an Order in Council which is, or a draft of which is, to be 

laid before each House of Parliament as well as the Scottish Parliament. 

(4) The reference in subsection (2)(c)(iii) to a function’s being exercisable within devolved 
competence is to be construed in accordance with section 54 of the Scotland Act 1998 
(c.46). 5 
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(5) Schedule 2 makes transitional and consequential provision. 

 
Parliamentary scrutiny 

28 Instruments subject to the negative procedure 

(1) This section applies where, by virtue of an enactment, devolved subordinate legislation 
is subject to the negative procedure. 

(2) The Scottish statutory instrument containing the subordinate legislation must be laid 
before the Scottish Parliament as soon as practicable after the instrument is made (and in 
any event at least 28 days before the instrument comes into force). 

(3) The Parliament may, before the expiry of the period of 40 days beginning with the date 
on which the instrument is laid before it, resolve that the instrument be annulled. 

(4) Where the Parliament makes such a resolution in relation to an instrument— 

(a) so far as the instrument is not in force on the date of the resolution, the instrument 
is not to come into force after that date (despite any provision in it for its coming 
into force), 

(b) so far as the instrument is in force on that date, nothing further is to be done or 
continued under, or in reliance on, the instrument after that date. 

(5) Where the Parliament makes such a resolution in relation to an instrument which 
contains an Order in Council or an Order of Council, Her Majesty may by Order in 
Council revoke the instrument. 

(6) Where the Parliament makes such a resolution in relation to any other instrument, the 
Scottish Ministers must by order revoke the instrument. 

(7) Any such resolution or revocation does not affect— 

(a) the validity of anything previously done under the instrument, or  

(b) the making of a new Scottish statutory instrument. 

(8) In calculating the period of 28 days mentioned in subsection (2), or the period of 40 
days mentioned in subsection (3), no account is to be taken of any time during which the 
Scottish Parliament is dissolved or in recess for more than four days. 

 
29 Instruments subject to the affirmative procedure 

(1) This section applies where, by virtue of an enactment, devolved subordinate legislation 
is subject to the affirmative procedure. 

(2) The subordinate legislation is not to be made unless a draft of the Scottish statutory 
instrument containing it is laid before, and approved by resolution of, the Scottish 
Parliament. 

(3) If the requirements of subsection (2) are not complied with in relation to any subordinate 
legislation to which this section applies, the purported subordinate legislation has no 
effect. 
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(4) Subsection (3) is without prejudice to section 32(3). 

 
30 Other instruments laid before the Parliament 

(1) This section applies where devolved subordinate legislation is not, by virtue of an 
enactment, subject to the negative procedure or the affirmative procedure.  

(2) The Scottish statutory instrument containing the subordinate legislation must be laid 
before the Scottish Parliament as soon as practicable after the legislation is made (and in 
any event before the legislation is due to come into force). 
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31 Failure to lay instruments in accordance with section 28(2) or 30(2) 

(1) This section applies where section 28 or 30 applies in relation to devolved subordinate 
legislation. 

(2) Failure to lay the Scottish statutory instrument containing the legislation in accordance 
with the laying requirements does not affect the validity of the instrument. 

(3) Where the instrument is laid before the Scottish Parliament, but not in accordance with 
the laying requirements, the responsible authority must explain to the Presiding Officer 
why the laying requirements have not been complied with. 

(4) The explanation is to be given in writing as soon as practicable after the instrument is 
laid before the Parliament. 

(5) In this section, “the laying requirements” are— 

(a) in the case where section 28 applies, the requirements of subsection (2) of that 
section, 

(b) in the case where section 30 applies, the requirements of subsection (2) of that 
section. 

(6) In subsection (3), “responsible authority”, in relation to a Scottish statutory instrument, 
means— 

(a) the Scottish Ministers in a case where the instrument is— 

(i) made, confirmed or approved by the Scottish Ministers, the First Minister 
or the Lord Advocate,  

(ii) an Order in Council, or 

(iii) an Order of Council, and 

(b) in any other case, the person who made, confirmed or approved the instrument. 

 
32 Laying of Scottish statutory instruments before the Scottish Parliament 

(1) This section applies where an enactment authorises or requires the laying of a Scottish 
statutory instrument, or a draft of such an instrument, before the Scottish Parliament. 

(2) Unless the contrary intention appears, the reference to the laying of the instrument, or 
draft instrument, is to be construed as a reference to the taking of such action as is 
specified in standing orders of the Parliament as constituting the laying of a Scottish 
statutory instrument, or a draft of such an instrument, before the Parliament. 

(3) Failure to lay an instrument, or draft instrument, in accordance with the enactment does 
not affect the validity of the instrument. 
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Combination of certain powers 

33 Combination of certain powers 

(1) Subsections (2) to (4) apply where— 

(a) a power of the Scottish Ministers to make devolved subordinate legislation is 
subject to the negative procedure, 5 
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(b) section 30 applies to a power of the Scottish Ministers to make devolved 
subordinate legislation, and 

(c) the Scottish Ministers consider that it is desirable to exercise the powers together. 

(2) The powers may be exercised together and by the same Scottish statutory instrument. 

(3) The devolved subordinate legislation contained in the instrument is subject to the 
negative procedure. 

(4) Otherwise, any requirements relating to the exercise of one of the powers do not by 
virtue of this section apply in relation to the exercise of the other power. 

 
Further provision about procedures 

34 Power to change procedure to which subordinate legislation is subject 

(1) Subsection (2) applies if— 

(a) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is subject to the negative procedure, the Scottish Parliament 
resolves that the subordinate legislation should instead be subject to the 
affirmative procedure, 

(b) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is subject to the affirmative procedure, the Parliament resolves 
that the subordinate legislation should instead be subject to the negative 
procedure, or 

(c) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is not subject to the negative or the affirmative procedure, the 
Scottish Parliament resolves that the subordinate legislation should instead be 
subject to one of those procedures. 

(2) The Scottish Ministers may by order make such modifications of any enactment as are 
necessary for the purpose of giving effect to the resolution. 

(3) An order under this section is subject to the affirmative procedure. 

 
35 Procedures prescribed in pre-commencement enactments 

Schedule 3 modifies procedures prescribed in pre-commencement enactments. 

 
Statutory instruments subject to procedure in the Scottish Parliament 

36 Statutory instruments subject to procedure in the Scottish Parliament 

Schedule 4 makes provision for the application of certain provisions of this Part in 
relation to statutory instruments, and draft statutory instruments, which are subject to 
procedure in the Scottish Parliament. 
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Interpretation of Part 2 

37 Interpretation of Part 2 

In this Part— 

 “devolved subordinate legislation” means subordinate legislation (other than 
special procedure orders and subordinate legislation which is in the nature of a 
local and personal or private Act) which is to be made by Scottish statutory 
instrument, 
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“enactment” includes any enactment comprised in this Act, 

“special procedure order” means an order in relation to which Part 5 applies. 

 

PART 3 

PUBLICATION OF ACTS AND INSTRUMENTS 

Official prints of Acts 

38 Official prints of Acts of the Scottish Parliament 

(1) For each calendar year, Acts of the Scottish Parliament having their Royal Assent date 
in that year are to be numbered consecutively, with the prefix “asp” (starting with “asp 
1”). 

(2) Acts of the Scottish Parliament are to be numbered in chronological order by reference 
to their Royal Assent dates. 

(3) If two or more Acts of the Scottish Parliament have the same Royal Assent date, their 
chronological order is to be determined in accordance with subsections (4) and (5). 

(4) If separate Letters Patent are recorded as mentioned in section 28(3) of the Scotland Act 
1998 (c.46) in relation to each Bill, the order is the order in which the Letters Patent are 
so recorded. 

(5) If the same Letters Patent are so recorded in relation to two or more Bills the order is the 
order in which the Bills are mentioned in the Letters Patent. 

(6) The Clerk of the Scottish Parliament is to write on the copy of each Act of the Scottish 
Parliament on which the Clerk writes the Royal Assent date (as required by section 
28(4) of the Scotland Act 1998 (c.46)) the calendar year, prefix and number of the Act. 

(7) The calendar year, prefix and number written on an Act in pursuance of subsection (6) 
form part of the Act. 

(8) The copy of the Act on which the Clerk writes the Royal Assent date, the calendar year, 
prefix and number is to be known as the “official print” of the Act. 

(9) In this section “Royal Assent date”, in relation to an Act of the Scottish Parliament, 
means the date on which the Bill for the Act receives Royal Assent. 

 
39 Publication of official prints 

(1) As soon as practicable after complying with the requirements of section 38(6), the Clerk 
of the Scottish Parliament must ensure that the Queen’s Printer receives a certified copy 
of the Act (a “certified Act”). 
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(2) As soon as practicable after receiving a certified Act, the Queen’s Printer— 

(a) must, in pursuance of the functions imposed by section 92(1)(a) of the Scotland 
Act 1998 (c.46), print copies of the certified Act and make them available for sale, 

(b) may make other arrangements for publication of the certified Act. 

(3) In this section “certified copy” means a copy certified by the Clerk as being a true copy. 5 
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40 Preservation of official prints 

(1) The Clerk of the Scottish Parliament must ensure that the Keeper of the Records of 
Scotland receives the official print of each Act of the Scottish Parliament. 

(2) The Keeper must ensure that official prints of Acts received by the Keeper are 
preserved. 

 
Queen’s Printer’s functions in relation to instruments 

41 Queen’s Printer to publish instruments 

(1) The responsible authority must ensure that the Queen’s Printer receives a certified copy 
of each Scottish statutory instrument as soon as practicable after the instrument is made. 

(2) As soon as practicable after receiving a certified copy of an instrument, the Queen’s 
Printer must publish copies of the instrument in accordance with regulations under 
section 42. 

(3) In proceedings against a person for an offence consisting of a contravention of a Scottish 
statutory instrument, it is a defence to prove that, at the date of the alleged 
contravention, the instrument had not been published by the Queen’s Printer. 

(4) The defence mentioned in subsection (3) is not available if it is proved that reasonable 
steps had been taken before that date by or on behalf of the responsible authority to 
bring the purport of the instrument to the notice of— 

(a) the public, 

(b) persons likely to be affected by it, or 

(c) the person charged. 

(5) Subsections (3) and (4) do not affect any enactment or rule of law relating to the time at 
which any Scottish statutory instrument comes into force. 

(6) In this section “certified copy” means a copy certified by the responsible authority as 
being a true copy. 

 
42 Publication, numbering and citation: regulations 

(1) The Scottish Ministers may by regulations make provision for or in connection with the 
publication, numbering and citation of Scottish statutory instruments. 

(2) The regulations may in particular include provision for— 

(a) the form of instruments, 

(b) the manner in which instruments are to be published, 

(c) the classification of instruments, 
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(d) the disapplication of section 41(2) in relation to an instrument or class of 
instrument, 

(e) the publication of lists and annual editions of instruments (including the manner 
of publication), 

(f) the evidential status of lists and annual editions of instruments and entries in them,  5 
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(g) the charging for the provision of— 

(i) copies of instruments, or  

(ii) copies of lists or annual editions of instruments, and 

(h) the conferral of functions, in connection with any matter provided for in the 
regulations, on— 

(i) the Queen’s Printer,  

(ii) the Presiding Officer,  

(iii) the responsible authority, or  

(iv) any other person. 

(3) Regulations under this section are subject to the affirmative procedure. 

 
43 Publication in the Gazettes 

(1) This section applies where an enactment requires, or has the effect of requiring, a 
Scottish statutory instrument to be published or notified in the London, Edinburgh or 
Belfast Gazette. 

(2) The enactment is taken to be complied with if a notice is published in the Gazette or 
Gazettes to which the requirement relates— 

(a) stating that the instrument has been made, and 

(b) providing information about how copies of the instrument may be obtained. 

 
44 No duty to print Scottish statutory instruments 

In section 92(4) of the Scotland Act 1998 (c.46) (types of subordinate legislation in 
relation to which Queen’s Printer for Scotland exercises certain functions), after 
“legislation” insert “(other than Scottish statutory instruments)”. 

 
Queen’s Printer: delegation of functions 

45 Queen’s Printer: delegation of functions 

(1) A function of the Queen’s Printer under this Part, or conferred by regulations under 
section 42, may be carried out on the Queen’s Printer’s behalf by a person authorised by 
the Queen’s Printer. 

(2) Where a function is carried out by virtue of subsection (1)— 

(a) the Queen’s Printer remains responsible for the carrying out of the function, and 

(b) anything done by the person authorised under that subsection in pursuance of the 
authorisation is to be treated as done by the Queen’s Printer. 
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Interpretation of Part 3 

46 Interpretation of Part 3 

In this Part— 

“enactment” includes any enactment comprised in this Act, 

“Queen’s Printer” means the Queen’s Printer for Scotland, 5 
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“responsible authority” has the meaning given by section 31(6). 

 

PART 4 

PRE-CONSOLIDATION MODIFICATIONS OF ENACTMENTS 

47 Pre-consolidation modifications of enactments 

(1) The Scottish Ministers may by order make such modifications of enactments relating to 
a particular subject as in their opinion facilitate, or are otherwise desirable in connection 
with, the consolidation of the law on the subject. 

(2) No order is to be made unless a Bill, or a group of Bills, consolidating the law on the 
subject has been— 

(a) introduced in the Scottish Parliament, or 

(b) presented to either House of Parliament. 

(3) If an Act, or a group of Acts, resulting from such a Bill, or group of Bills, is passed, the 
order comes into force by virtue of this subsection immediately before the 
commencement of that Act, or group of Acts. 

(4) An order is subject to the affirmative procedure. 

(5) In this section, “consolidation”, in relation to the law on a particular subject, includes 
the restatement of the common law in relation to the subject. 

 

PART 5 

ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 

48 Application of Part 5 

(1) This Part applies in relation to an order which— 

(a) the Scottish Ministers have power to make, confirm or approve, and 

(b) is, by virtue of an enactment, subject to special parliamentary procedure. 

(2) Such an order is referred to in this Part as a “special procedure order”. 

(3) For the purposes of paragraph (b) of section 94(2) of the Scotland Act 1998 (c.46), this 
Part is to be taken to provide the special procedure referred to in that paragraph.  

(4) In subsection (1), “order” includes scheme, certificate or byelaw. 

 
49 Notice of special procedure orders 

(1) Before a special procedure order is made, confirmed or approved by the Scottish 
Ministers— 

20



Interpretation and Legislative Reform (Scotland) Bill 17 
Part 5—Orders subject to special parliamentary procedure 
 

(a) the requirements of the empowering enactment with respect to the service of 
notices must be complied with, and 

(b) notice in accordance with subsection (2) must be given by advertisement— 

(i) in the Edinburgh Gazette, and 

(ii) in the case of a special procedure order relating to a particular area, in at 
least one newspaper circulating in that area. 
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(2) That notice is— 

(a) in the case of a special procedure order to be made by the Scottish Ministers on 
the application of any person, notice by the applicant of the purport of the 
application, 

(b) in the case of a special procedure order to be confirmed or approved by the 
Scottish Ministers on the application of any person, notice by the applicant of the 
order as submitted for confirmation or approval (as the case may be), 

(c) in the case of a special procedure order to be made by the Scottish Ministers 
otherwise than on the application of any person, notice by the Scottish Ministers 
of the order as proposed to be made. 

(3) The notice must specify the time by which and the manner in which objections may be 
made to the application or, as the case may be, to the proposed order. 

(4) For the purposes of this section, notice of a special procedure order is sufficient if— 

(a) it sets out the purport of the order, and  

(b) specifies a place where copies can be obtained free of charge at all reasonable 
hours. 

 
50 Orders to which objections are made 

(1) This section applies where, in relation to a special procedure order— 

(a) a relevant objection is made, and  

(b) the objection is not withdrawn. 

(2) The order may not take effect unless it is confirmed, whether with or without 
amendments, by an Act of the Scottish Parliament. 

(3) In subsection (1) and section 51(1), a “relevant objection” is an objection which— 

(a) if made in pursuance of a notice under section 49(1)(b), is made in accordance 
with the requirements of the notice, 

(b) if made in pursuance of the empowering enactment, is made in accordance with 
the provisions of the enactment, and 

(c) is not disregarded under subsection (4). 

(4) An objection may be disregarded if— 

(a) it is, in the opinion of the Scottish Minsters, frivolous or vexatious, or 

(b) it relates to a matter that can be dealt with by an arbiter by whom compensation 
may be assessed. 

(5) The Bill for an Act to confirm the order— 

(a) may be introduced— 
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(i) by a member of the Scottish Executive, or 

(ii) in the case of an order which is to be made, confirmed or approved by the 
Scottish Ministers on the application of any person, by the applicant, 

(b) must set out the order, and 

(c) in the absence of any special provision in standing orders of the Parliament 
concerning the procedure for such a Bill, is to be treated after introduction as a 
Private Bill for the purposes of those standing orders. 
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51 Orders to which no objections are made 

(1) This section applies where, in relation to a special procedure order— 

(a) no relevant objection is made, or 

(b) a relevant objection is made and subsequently withdrawn. 

(2) The Scottish Ministers may, after the order is made, confirmed or approved, lay the 
order before the Scottish Parliament. 

(3) If, before the expiry of the period of 40 days beginning with the day on which a copy of 
the order is laid before it, the Scottish Parliament resolves that the order be annulled, the 
order becomes void and no further proceedings may be taken in respect of it. 

(4) If no resolution is made, the order comes into operation— 

(a) on the day on which the period of 40 days mentioned in subsection (3) expires, or 

(b) on such later day as may be specified in the order. 

(5) Subsection (3) is without prejudice to the laying before the Parliament of a new special 
procedure order. 

(6) In calculating the period of 40 days mentioned in subsection (3), no account is to be 
taken of any time during which the Parliament is dissolved or in recess for more than 4 
days. 

 
52 Statement of objections 

(1) Subsection (2) applies where— 

(a) a Bill for an Act of the Scottish Parliament to confirm a special procedure order is 
introduced in the Scottish Parliament, or 

(b) a special procedure order is laid before the Scottish Parliament. 

(2) The Scottish Ministers must, at the same time as the Bill is introduced or, as the case 
may be, the order is laid, lay before the Parliament a statement specifying— 

(a) any objections which were not withdrawn, and 

(b) any objections which were disregarded under section 50(4). 

 
53 Interpretation of Part 5 

In this Part, “empowering enactment”, in relation to a special procedure order, includes 
any enactment other than this Act which has the effect of requiring the service of notices 
in connection with the order. 
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PART 6 

LAYING OF DOCUMENTS OTHER THAN SCOTTISH STATUTORY INSTRUMENTS 

54 Laying of certain documents before the Scottish Parliament 

(1) This section applies where an enactment authorises or requires the laying of a document 
(other than a Scottish statutory instrument or a statutory instrument), or a draft of such a 
document, before the Scottish Parliament. 
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(2) Unless the contrary intention appears, the reference to the laying of the document, or 
draft document, is to be construed as a reference to the taking of such action as is 
specified in standing orders of the Parliament as constituting the laying of such a 
document, or draft of such a document, before the Parliament. 

(3) Failure to lay a document, or draft document, in accordance with the enactment does not 
affect the validity of the document. 

 

PART 7 

MISCELLANEOUS AND GENERAL 

55 Meaning of “enactment” in Acts of Parliament and instruments made under them 

In Schedule 1 to the Interpretation Act 1978 (c.30) (words and expressions defined), in 
the definition of “Enactment”, after ““Enactment””, where it first occurs, insert— 

“(a) in an Act passed or subordinate legislation made before 1 July 
1999 or on or after the coming into force of section 55 of the 
Interpretation and Legislative Reform (Scotland) Act 2009 (asp 
00), includes an enactment comprised in, or in an instrument made 
under, an Act of the Scottish Parliament, 

(b) in an Act passed or subordinate legislation made on or after 1 July 
1999 and before the coming into force of that section,”. 

 
56 Consequential revocation of transitional Orders 

(1) The day appointed for the purposes of article 8 of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish 
Parliament) Order 1999 (S.I. 1999/1379) as the day on which the Order ceases to have 
effect is the day on which Part 1 comes into force. 

(2) Despite its ceasing to have effect on the day appointed by subsection (1), the Order is to 
continue to apply on and after that day as it applied before that day in relation to— 

(a) Acts of the Scottish Parliament the Bills for which received Royal Assent before 
that day, 

(b) Orders in Council, orders, rules, regulations, schemes, warrants, byelaws and 
other instruments made under an Act of the Scottish Parliament before that day, 
and 

(c) deeds, documents and other instruments made before that day. 

(3) Articles 1 to 3 and 4(6) of the Scotland Act 1998 (Transitory and Transitional 
Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096) are revoked. 
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(4) The day appointed for the purposes of article 4(6) of the Scotland Act 1998 (Transitory 

and Transitional Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096) as the 
day on which articles 4(1) to (5) and 5 to 15 of the Order cease to have effect is the day 
on which Part 2 comes into force. 

(5) The day appointed for the purposes of article 2 of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Orders subject to Special Parliamentary Procedure) Order 
1999 (S.I. 1999/1593) as the day on which that Order ceases to have effect is the day on 
which Part 5 comes into force. 
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57 Short title and commencement 

(1) This Act may be cited as the Interpretation and Legislative Reform (Scotland) Act 2009. 

(2) Except as mentioned in subsection (3), this Act comes into force at the beginning of the 
day after the day on which the Bill for the Act receives Royal Assent. 

(3) Parts 2, 5 and 6, and, in Part 7, section 56(3) come into force on such day as the Scottish 
Ministers may by order made by statutory instrument appoint. 
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SCHEDULE 1 
(introduced by section 25(1)) 

DEFINITIONS OF WORDS AND EXPRESSIONS 

“Act” means, as the context requires, an Act of Parliament or an Act of the 
Scottish Parliament, 5 
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“Act of Parliament” includes an Act of Parliament whenever passed, 

“Act of the Scottish Parliament” includes an Act of the Scottish Parliament 
whenever passed, 

“by virtue of” includes “by” and “under”, 

“civil partnership” means a civil partnership which exists by virtue of the Civil 
Partnership Act 2004 (c.33) (and any reference to a civil partner is to be read 
accordingly), 

“commencement”, in relation to an Act or subordinate legislation, means the time 
at which the Act or subordinate legislation comes into force, 

“constable” has the meaning given by section 51(1) of the Police (Scotland) Act 
1967 (c.77), 

“document” means anything in which information is recorded in any form (and 
references to producing a document are to be read accordingly), 

“enactment” means any of the following, whenever passed or made— 

(a) an Act of Parliament, 

(b) an Act of the Scottish Parliament, 

(c) an instrument made under an Act of Parliament, 

(d) a Scottish instrument, 

(e) a provision of any such Act or instrument, 

“the EU”, “the Treaties”, “the EU Treaties”, “EU instrument” and other 
expressions defined by section 1 of and Schedule 1 to the European Communities 
Act 1972 (c.68) have the meanings given by that Act, 

“financial year” means a year ending with 31 March, 

“functions” includes powers and duties; and “confer”, in relation to functions, 
includes impose, 

“High Court” means the High Court of Justiciary, 

“land” includes buildings and other structures, land covered with water, and any 
right or interest in or over land, 

“Lands Clauses Acts” means the Lands Clauses Consolidation (Scotland) Act 
1845 (c.19) and the Lands Clauses Consolidation Acts Amendment Act 1860 
(c.106), and any Acts for the time being in force amending those Acts, 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), and “area” in relation to a local 
authority, means the local government area for which the authority is constituted, 

“member of the Scottish Executive” has the same meaning as in section 44(1) of 
the Scotland Act 1998 (c.46), 
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“modify” includes amend or repeal, 

“month” means calendar month, 

“oath” and “affidavit” include affirmation and declaration; and “swear” includes 
affirm and declare, 

“ordnance map” means a map made under powers conferred by the Ordnance 
Survey Act 1841 (c.30), 
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“person” includes a body of persons corporate or unincorporated and a partnership 
constituted under the law of Scotland, 

“police area” has the meaning given by section 50(a) of the Police (Scotland) Act 
1967 (c.77), 

“police authority” has the meaning given by section 50(b) of the Police (Scotland) 
Act 1967 (c.77), 

“police force” has the meaning given by section 50(c) of the Police (Scotland) Act 
1967 (c.77), 

“the Privy Council” means the Lords and others of Her Majesty’s Most 
Honourable Privy Council, 

“registered”, in relation to nurses and midwives, means registered in the register 
maintained under article 5 of the Nursing and Midwifery Order 2001 (S.I. 
2001/253) by virtue of qualifications in nursing or midwifery, as the case may be, 

“registered medical practitioner” means a fully registered person as defined in 
section 55(1) of the Medical Act 1983 (c.54), 

“rules of court”, in relation to a court, means rules made by the authority having 
power to make rules or orders regulating the practice and procedure of that court; 
and includes Acts of Adjournal and Acts of Sederunt, 

“Scotland” is to be construed in accordance with section 126(1) and (2) of the 
Scotland Act 1998 (c.46), 

“the Scottish Administration” is to be construed in accordance with section 126(6) 
of the Scotland Act 1998 (c.46), 

“Scottish instrument” has the meaning given by section 1(4), 

“the Scottish Ministers” is to be construed in accordance with section 44(2) of the 
Scotland Act 1998 (c.46), 

“Scottish public authority” has the meaning given by section 126(1) of the 
Scotland Act 1998 (c.46), 

“Secretary of State” means one of Her Majesty’s Principal Secretaries of State, 

“sheriff” includes sheriff principal, 

“standard scale”, with reference to a fine or penalty for an offence triable only 
summarily, has the meaning given by section 225(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“statutory declaration” means a declaration made by virtue of the Statutory 
Declarations Act 1835 (c.62), 
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“statutory maximum”, with reference to a fine or penalty on summary conviction 
for an offence, means the prescribed sum within the meaning of section 225(8) of 
the Criminal Procedure (Scotland) Act 1995 (c.46), 

“subordinate legislation” means an instrument made or to be made by virtue of an 
Act of Parliament or an Act of the Scottish Parliament, 5 
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“United Kingdom” means Great Britain and Northern Ireland, 

“writing” includes typing, printing, lithography, photography and other modes of 
representing or reproducing words in a visible form; and expressions referring to 
writing are to be construed accordingly. 

 

SCHEDULE 2 
(introduced by section 27(5)) 

SCOTTISH STATUTORY INSTRUMENTS: TRANSITIONAL AND CONSEQUENTIAL PROVISION 

Interpretation 

1 (1) In this schedule— 

“devolved Scottish public authority” means an authority to which paragraph 1 or 2 
of Part 3 of Schedule 5 to the Scotland Act 1998 (c.46) applies (Scottish public 
authorities with mixed or no reserved functions), and 

“pre-commencement enactment” means an enactment passed or made before Part 
2 comes into force. 

(2) A reference in this schedule to a function’s being exercisable within devolved 
competence is to be construed in accordance with section 54 of the Scotland Act 1998 
(c.46). 

(3) For the purpose of the definition of “pre-commencement enactment” in sub-paragraph 
(1), an Act of the Scottish Parliament is to be taken to have been passed on the date on 
which the Bill for the Act was passed by the Parliament. 

 
Ministerial functions of making orders or regulations under pre-commencement enactments 

2 (1) This paragraph applies in relation to any function of the Scottish Ministers, the First 
Minister or the Lord Advocate of making, confirming or approving orders, regulations 
or rules under a pre-commencement enactment. 

(2) If a provision of any pre-commencement enactment provides for the function to be 
exercisable by statutory instrument, that provision ceases to have effect so far as it 
relates to the exercise of the function. 

(3) If no provision is made in any pre-commencement enactment for the function to be 
exercisable by statutory instrument, then the function is not to be exercisable by Scottish 
statutory instrument. 

 
Functions of making Orders in Council 

3 (1) This paragraph applies in relation to any function of Her Majesty of making Orders in 
Council under a pre-commencement enactment, so far as the function is exercisable 
within devolved competence. 
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(2) Section 1 of the Statutory Instruments Act 1946 (c.36) (definition of “statutory 

instrument”) ceases to have effect in relation to the exercise of the function. 

 
Other functions of making etc. subordinate legislation under pre-commencement enactments 

4 (1) This paragraph applies in relation to— 

(a) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving subordinate legislation under a pre-
commencement enactment, 
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(b) a function of a devolved Scottish public authority of making, confirming or 
approving subordinate legislation under such an enactment, and 

(c) a function of any other person (other than a Minister of the Crown) of making, 
confirming or approving subordinate legislation under such an enactment, so far 
as the function is exercisable within devolved competence. 

(2) A provision of any pre-commencement enactment which provides for the function to be 
exercisable by statutory instrument has effect in relation to the exercise of the function 
as if it provided instead for the function to be exercisable by Scottish statutory 
instrument. 

(3) This paragraph does not apply in relation to a function to which paragraph 2 or 3 
applies. 

 
Functions to which this schedule does not apply 

5 Nothing in this schedule applies in relation to— 

(a) a function of agreeing or consenting to, or otherwise approving, subordinate 
legislation made by a Minister of the Crown, 

(b) a function which is exercised jointly with a Minister of the Crown, or 

(c) a function of making an Order in Council which is, or a draft of which is, to be 
laid before each House of Parliament as well as the Scottish Parliament. 

 

SCHEDULE 3 
(introduced by section 35) 

MODIFICATION OF PRE-COMMENCEMENT ENACTMENTS  

Interpretation 

1 (1) In this schedule, “pre-commencement enactment” means an enactment passed or made 
before Part 2 comes into force. 

(2) For the purposes of that definition, an Act of the Scottish Parliament is to be taken to 
have been passed on the date on which the Bill for the Act was passed by the 
Parliament. 
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Instruments subject to annulment in pursuance of a resolution of the Parliament 

2 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 5 

10 

15 

20 

25 

30 

35 

40 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 

 
Instruments laid in draft which cannot be made where Parliament so resolves within 40 days 

3 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, may be laid in draft but 
cannot be made if the Scottish Parliament so resolves within 40 days of the draft being 
laid.  

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 

 
Instruments required to be laid for a specified period before coming into force and subject to 
annulment by the Parliament 

4 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation— 

(a) is to be laid before the Scottish Parliament for a specified period before it comes 
into force, and 

(b) is subject to annulment in pursuance of a resolution of the Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 

 
Instruments which cannot be made unless a draft is laid before and approved by resolution of the 
Parliament 

5 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation 
cannot be made unless a draft of the Scottish statutory instrument containing it is laid 
before and approved by resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the affirmative procedure. 

 
Instruments made but which cannot come into force unless laid before, and approved by 
resolution of, the Parliament 

6 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, may be made, but cannot 
come into force, unless it is laid before and approved by resolution of the Scottish 
Parliament.  
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(2) The enactment is to be read as if it instead provided for the legislation to be subject to 

the affirmative procedure. 

 
Instruments required to be laid for a specified period before coming into force 

7 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, is to be laid before the 
Scottish Parliament for a specified period before it comes into force. 
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(2) The enactment is to be read as if it did not so provide, or have the effect of so providing, 
in relation to the legislation. 

(3) Sub-paragraph (2) does not affect the operation of section 30 in relation to the 
legislation. 

 
Instruments not required to be laid before the Parliament 

8 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, need not be laid before the 
Scottish Parliament. 

(2) The enactment is to be read as if it did not so provide, or have the effect of so providing, 
in relation to the legislation. 

(3) Sub-paragraph (2) does not affect the operation of section 30 in relation to the 
legislation. 

 

SCHEDULE 4 
(introduced by section 36) 

APPLICATION OF PART 2 TO STATUTORY INSTRUMENTS LAID BEFORE THE PARLIAMENT 

Interpretation 

1 In this schedule— 

“pre-commencement enactment” means an enactment passed or made before Part 
2 comes into force, and 

“statutory instrument” means a statutory instrument within the meaning of section 
1 of the Statutory Instruments Act 1946 (c.36).  

 
Instruments subject to annulment in pursuance of a resolution of the Parliament 

2 (1) This paragraph applies where, in relation to subordinate legislation which is to be made 
by statutory instrument, a pre-commencement enactment provides, or has the effect of 
providing, that the legislation, or the statutory instrument containing it, is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the subordinate legislation to be 
subject to the negative procedure in the Scottish Parliament. 
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(3) Section 28 applies in relation to the subordinate legislation as it applies in relation to 
devolved subordinate legislation which is subject to the negative procedure, but as if the 
references in it to a Scottish statutory instrument were references to a statutory 
instrument. 

 
Instruments which cannot be made unless a draft is laid before and approved by resolution of the 
Parliament 
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3 (1) This paragraph applies where, in relation to subordinate legislation which is to be made 
by statutory instrument, a pre-commencement enactment provides, or has the effect of 
providing, that the legislation cannot be made unless a draft of the statutory instrument 
containing it is laid before, and approved by resolution of, the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the subordinate legislation to be 
subject to the affirmative procedure in the Scottish Parliament. 

(3) Section 29 applies in relation to the subordinate legislation as it applies in relation to 
devolved subordinate legislation which is subject to the affirmative procedure, but as if 
the reference in it to a draft of a Scottish statutory instrument were a reference to a draft 
of a statutory instrument. 

 
Laying of statutory instruments before the Parliament 

4 Section 32 applies in relation to the laying of a statutory instrument, or a draft of a 
statutory instrument, before the Scottish Parliament as it applies in relation to the laying 
of a Scottish statutory instrument or, as the case may be, a draft of a Scottish statutory 
instrument, before the Parliament. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

4. The provisions in the Interpretation and Legislative Reform (Scotland) Bill are of a 
highly technical nature.  The Bill broadly restates the existing law contained in the three 
statutory instruments listed in paragraph 5 below.  Any departures from the existing position are 
highlighted where appropriate.  Specifically the Bill deals with: 

• the publication, interpretation and operation of Acts of the Scottish Parliament 
(“ASPs”) and instruments made under them;  

• the making of subordinate legislation in the form of a Scottish statutory instrument 
(“SSI”), the procedures which apply to it in the Scottish Parliament and its 
publication;  

• the special procedure which applies to orders that are subject to special parliamentary 
procedure; and 

• giving the Scottish Ministers a power, by order, to make limited amendments to 
enactments in order to facilitate their consolidation. 

 
5. Up until now, the first three of these matters have been regulated by three transitional 
orders made by the UK Government under the Scotland Act 1998, namely: 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (S.I. 1999/1379) 
(“the Interpretation Order”); 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (S.I. 1999/1096) (“the SI Order”); and 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders subject to 
Special Parliamentary Procedure) Order 1999 (S.I. 1999/1593) (“the SPP Order”). 

PART 1: INTERPRETATION 

INTRODUCTORY 

Purpose of Part 1 

6. Part 1 of the Bill contains the provisions which are to apply in relation to the 
interpretation and operation of future Acts of the Scottish Parliament (“ASPs”) and instruments 
made under them. 

   2
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General approach 

7. The provisions in Part 1 of the Bill will govern the interpretation and operation of ASPs 
and instruments made under them which are enacted on or after the day Part 1 of the Bill is 
brought into force. 

8. Westminster Acts and instruments made under them are, and will continue to be, subject 
to the interpretation provisions in the Interpretation Act 1978 (“the 1978 Act”).  Since power was 
devolved to the Scottish Parliament in 1999, ASPs and instruments made under them have been 
subject to the interpretation provisions in the Interpretation Order and that will remain the case 
for all such legislation enacted before Part 1 of the Bill comes into force. 

9. For the avoidance of doubt, where legislation is amended the amendments are interpreted 
in accordance with the interpretation provisions applicable to the legislation being amended not 
the legislation making the amendments.  For instance, if an ASP is enacted after Part 1 of the Bill 
comes into force its interpretation will be governed by the Bill.  But if that ASP inserts a new 
section into a Westminster Act, the interpretation of that new section will be governed by the 
1978 Act.  

PART 1 

Section 1: Application of Part 1 

10. Subsection (1) provides that Part 1 will apply to ASPs which receive Royal Assent on the 
same day as, or after the coming into force of, Part 1 of the Bill; to “Scottish instruments” which 
are made on or after that day (regardless of when the ASP received Royal Assent); and this Bill.  
The Part is therefore forward-looking. 

11. A “Scottish instrument” is defined in section 1(4) in terms of a fixed list of instruments 
made by virtue of an ASP (whenever passed) which includes: Orders in Council; orders; 
regulations; rules; a scheme; a warrant; and byelaws. 

12. Subsection (7) provides the Scottish Ministers with a power to modify (which includes 
amend or repeal) the definition of “Scottish instrument” in section 1(4) by order.  Any such order 
will be subject to the affirmative procedure. 

Existing ASPs and instruments 
13. Part 1 does not apply to existing ASPs and instruments made under them in the period 
since devolution and before the coming into force of the Part.  The Interpretation Order would 
continue to apply in relation to ASPs and instruments made under them before that day.  This is 
given effect to by the making of saving provision in section 56(2). 

Westminster Acts and instruments made under them 
14. Part 1 also does not apply to Acts of Parliament and instruments made under them, even 
although they may relate to devolved matters.  The principal reason for that is that it would 
create uncertainty and confusion for the reader if some provisions in Westminster Acts fell to be 
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interpreted in accordance with Part 1 while other provisions fell to be interpreted in accordance 
with the 1978 Act. 

Disapplication 
15. Subsection (2) contains a general qualification of subsection (1) so that a provision of 
Part 1 does not apply in two cases.  The first (which would be the case in any event) is where 
there is express provision in an ASP or Scottish instrument that differs from the provision in Part 
1.  The second is where there is no express provision but the context of the provision being 
construed means that the provision of Part 1 cannot have been intended to apply. 

16. There is one important exception to the second case.  It relates to the applicability of the 
legislation to the Crown in section 20 and is explained in more detail in the commentary on that 
section. 

Application of Part to provisions of ASPs and instruments 
17. Part 1 has to be read subject to subsections (5) and (6).  Those subsections make the Part 
applicable to a provision of an ASP or instrument in the same way as the Part applies to an ASP 
or instrument. 

Section 2: Commencement of ASPs 

18. This section contains the proposed default rule that would apply where an ASP (or, by 
virtue of section 1(5), a provision of an ASP) is silent as to commencement. 

19. The rule differs from the previous provision in the Interpretation Order (paragraph 2 of 
Schedule 1) in that, instead of providing that the ASP comes into force at the beginning of the 
day on which the Act receives Royal Assent, it provides that the ASP or provision comes into 
force at the beginning of the day after the day on which the Bill for the ASP receives Royal 
Assent. 

Section 3: Commencement of Acts and instruments: time of day 

20. This section would apply where an ASP or Scottish instrument (or, by virtue of section 
1(5) and (6), a provision of an ASP or instrument) specifies the day on which it is to come into 
force.  The Act, instrument or provision would come into force at the beginning of the day. 

Section 4: Exercise of powers before commencement of Act of the Scottish Parliament 

21. This section enables certain powers conferred by a provision in an ASP to be exercised 
during the “pre-commencement period”, which is the period beginning with the day on which the 
Bill for the ASP receives Royal Assent and ending immediately before the enabling provision 
comes into force if it is necessary or expedient to do so.  Examples of when this power could be 
exercised include making a Scottish instrument, establishing bodies corporate, making 
appointments, giving notice or documents or prescribing forms. 

22. The new provision is similar to the existing provision in paragraph 10 of Schedule 1 to 
the Interpretation Order, but the wording in that paragraph is not very clear in terms of when the 
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powers can be exercised and when they can have effect.  The new provision makes it clear that 
the powers can be exercised in the pre-commencement period only but any subordinate 
legislation or anything else cannot have effect before the provision conferring the power comes 
into force.  The new provision defines what is meant by the “pre-commencement period”. 

Section 5: Power to appoint to an office 

23. This section sets out the other powers (such as a power to determine the terms and 
conditions of appointment, or a power to remove or suspend a person from the office or to 
reappoint or reinstate a person to the office) that are available where an ASP confers power to 
appoint a person to an office.  This is a new section, modelled on section 12 of the New Zealand 
Interpretation Act 1999.  It contains material that would otherwise be likely to be set out in ASPs 
which contain provision appointing a person to an office.  The inclusion of this section has two 
consequences.  First, it will shorten ASPs as it would make it unnecessary for ASPs to deal with 
these matters (except in cases where some other provision was wanted from a policy viewpoint).  
Second, it will promote consistency of approach as between ASPs where there was no policy or 
other justification for taking a different approach in relation to the conferring of these ancillary 
powers. 

Section 6: Power to revoke, amend and re-enact 

24. This provision makes it clear that the power to make a Scottish instrument includes the 
ancillary powers to revoke, amend and re-enact.  These additional powers are no longer 
“implied” powers.  Since it provides that these ancillary powers are included in and therefore 
form part of the principal power, the words in paragraph 11 of Schedule 1 to the Interpretation 
Order which provide that the powers to revoke, amend and re-enact are “exercisable in the same 
manner and subject to the same conditions or limitations” can be omitted as unnecessary.  This 
section is similar to but wider than the existing provision in paragraph 11 because it would apply 
where an ASP confers power to make any instrument and not just some of them. 

Section 7: Carrying out of powers and duties more than once 

25. This provision replicates the effect of the existing provision in paragraph 9 of Schedule 1 
to the Interpretation Order providing that where a power has been conferred or a duty imposed 
by an ASP or a Scottish statutory instrument then that power or duty may be exercised or 
performed on more than one occasion, as and when required.  It further provides that where a 
power is conferred or duty imposed by an ASP or a Scottish statutory instrument on an office 
holder then the office holder may exercise the power or perform the duty. 

Section 8: Additional powers on commencement by order 

26. Section 8 is a new section.  It provides for the exercise of powers in relation to the 
commencement of an ASP allowing that such power may provide for different days to be 
appointed for different purposes.  It also provides that the commencement power will include 
ancillary powers to make such transitory, transitional or saving provisions as the Scottish 
Ministers consider appropriate. 
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Sections 9 to 11: References to ASPs, Acts of Parliament and Acts of the Parliaments of 
Scotland 

27. Section 9 makes provision as to how ASPs and Scottish instruments are to refer to ASPs, 
Acts of Parliament and Acts of the Parliaments of Scotland.  ASPs may be cited by reference to 
their short title or by their year followed by the letters “asp” and number.  Sections 10 and 11 
make provision as to when ASPs cite an Act of Parliament, or of the Parliaments of Scotland up 
to and including 1707. 

28. The sections essentially replicate the effect of article 5 of the Interpretation Order, though 
section 9 contains new material (subsection (1)(b)) to reflect the requirements set out in section 
38(6) as respects “official prints” of ASPs (i.e. setting out the functions to be undertaken by the 
Clerk of the Scottish Parliament). 

Section 12: References to EU instruments 

29. This section replicates paragraph 16 of Schedule 1 to the Interpretation Order, which was 
inserted by section 25(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 
Act”), except that the references in that provision to “Community instrument” have been 
changed to “EU instrument” to take account of amendment to the European Communities Act 
1972 (c.68) by the European Union (Amendment) Act 2008 (c.7).  

30. The section provides that a reference to an “EU instrument” is a reference to that 
instrument as amended, extended or applied by another “EU instrument” only up to the date of 
the reference.  So it would not include a reference to that instrument as amended, extended or 
applied by an “EU instrument” after the date of the reference.  If the reference included 
amendments made after that date then it would be an ambulatory reference i.e. that it includes a 
reference to that enactment as amended by enactments after the date of the reference. The 
approach in this section is different from what is proposed in section 14 (references to other 
legislative provisions).  The reason for the difference is that paragraph 1A of Schedule 2 to the 
European Communities Act 1972, as inserted by section 28 of the 2006 Act, confers power to 
make ambulatory references to “EU instruments”.  This allows decisions to be taken on a case by 
case basis as to whether references to EU instruments should be ambulatory. 

Section 13: References to portions of legislative provisions 

31. The provision replicates paragraph 15(1) of Schedule 1 to the Interpretation Order and 
deals with the case where an ASP or instrument refers to a portion of an “enactment” (which is 
defined as including Acts of Parliament and instruments made under them) by referring to words, 
sections and so on from or to which the portion extends.  This will arise often where textual 
amendments are being made.  For example, where an ASP amends another ASP by substituting 
new text for the passage from “word x” to “word y”.  In that case, the portion to be substituted 
would include word x and word y.  

32. The expression “enactment” is defined in schedule 1 to mean a Westminster Act, an 
instrument made under it, an ASP, a Scottish instrument, and a provision of any such Act or 
instrument. 
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Section 14: References to other legislative provisions 

33. This section is based on paragraph 15(2) of Schedule 1 to the Interpretation Orders.  
There is at present some doubt as to whether when an Act refers to an enactment, the reference is 
to that enactment as amended by subsequent enactments up to the date of the reference in the 
ASP or instrument or whether it also includes a reference to that enactment as amended by 
enactments after the date of the reference.  This section resolves this issue and states that when 
an Act refers to an enactment, the reference is ambulatory, i.e. that it includes a reference to that 
enactment as amended by enactments after the date of the reference. 

34. The expression “enactment” is defined in schedule 1 to mean a Westminster Act, an 
instrument made under it, an ASP, a Scottish instrument, and a provision of any such Act or 
instrument. 

Sections 15 to 17: Effect of repeals 

Section 15 
35. This section makes provision as to some of the consequences where an ASP or Scottish 
instrument repeals an ASP or revokes a Scottish instrument and reflects in part paragraph 
13(1)(e) of Schedule 1 to the Interpretation Order.  It provides that any repeal does not affect 
anything done previously under the repealed legislation, and also that it does not revive any 
previously repealed or revoked enactments or rule of law. 

36. The section does not deal with the case where an Act of Parliament is repealed (or an 
instrument made under an Act of Parliament is revoked) by an ASP or Scottish instrument 
because this is dealt with by section 23A of the 1978 Act.  As mentioned in relation to section 1, 
the interpretation of an Act of Parliament and an instrument made under it, including the effect 
of its repeal, is a matter for the 1978 Act.  It is open to the repealing ASP to make further or 
different provision. 

Section 16 
37. This section makes provision as to the effect of repeal on existing rights, including 
enforcement of an existing right, where an ASP or Scottish instrument repeals another ASP or 
revokes a Scottish instrument.  The section is intended to reflect part of paragraph 13(1)(e) of 
Schedule 1 to the Interpretation Order. 

Section 17 
38. This section makes provision as to the effect on offences already committed and breaches 
of statutory provisions where an ASP or Scottish instrument repeals another ASP or instrument.  
The provision is intended to reflect part of paragraph 13(1)(d) of Schedule 1 to the Interpretation 
Order. 

Section 18: Application of sections 15 to 17 to temporary Acts and instruments 

39. This section applies sections 15 to 17 to the expiry of a temporary ASP as if the 
temporary Act were repealed by an ASP, and to the expiry of a temporary Scottish instrument as 
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if the temporary instrument were revoked by an ASP.  This section replicates the effect in 
paragraph 13(2) of Schedule 1 to the Interpretation Order. 

Section 19: Effect of repeal and re-enactment 

40. This section replicates the effect of paragraph 14(2) of Schedule 1 to the Interpretation 
Order.  The section deals with the case where an ASP or Scottish instrument repeals an ASP and 
re-enacts the repealed ASP, with or without modification.  This provision could be used, for 
example, where the law is to be consolidated. 

Section 20: Express provision necessary to bind the Crown 

41. This provision introduces a substantive change to the law.  At present, the Crown is 
bound only by a statutory provision which makes express provision or by necessary implication.  
This section provides for a new default position - the Crown will be bound by an ASP or a 
Scottish instrument unless the provision expressly exempts it.  This section also abolishes the 
common law rule that the Crown is bound by an ASP or Scottish instrument by necessary 
implication.  The position as to which Westminster Acts and instruments made under them bind 
the Crown remains unaffected by this provision. 

42. In view of this provision, section 1(2)(b) (the disapplication of the context of an Act or 
instrument requiring) is disapplied in relation to section 20 by virtue of section 1(3).  This is 
because, if section 1(2)(b) were applied, it would undermine the effect of section 20(2), the 
effect of which is to abolish the common law rule that the Crown is bound by legislation by 
necessary implication. 

Section 21: Forms 

43. Section 21 provides that when a form used differs from the form as prescribed in or under 
an ASP, then unless the difference in the form used materially affects the effect of the form or is 
misleading, then the form is not invalid.  This will avoid situations where a form may be 
considered invalid because of a minor defect in it. 

Section 22: Number 

44. This section replicates paragraph 3(c) of Schedule 1 to the Interpretation Order providing 
that words in the singular include the plural and vice versa. 

Section 23: References to time of day 

45. This section replicates paragraph 6 of Schedule 1 to the Interpretation Order providing 
that references to the time of day in an ASP or SSI refer to Greenwich mean time.  And that the 
provision is subject to section 3 of the Summer Time Act 1972 (c.6). 
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Section 24: Meaning of words and expressions used in instruments 

46. The section provides that, where a word or expression is used in a Scottish instrument, it 
has the same meaning as given in the ASP under which it was made.  This replicates the 
provision in paragraph 8, Schedule 1 to the Interpretation Order. 

Section 25: Definitions 

47. Subsection (1) introduces a schedule of defined words and expressions and provides that, 
if a word or expression that appears in the schedule is used in an ASP or Scottish instrument, it 
will have the meaning given in the schedule.  The section replicates the effect of Article 6(2) of 
the Interpretation Order. 

48. It is likely that over time the schedule will need to be updated to remove entries that are 
no longer frequently used and to add new entries where the frequency with which an expression 
is used merits it.  Therefore, in subsection (2), the Scottish Ministers have been given a power to 
modify the schedule by order, which will be subject to the affirmative procedure. 

Scotland Act definitions 

49. Some expressions which are defined for the purposes of the Scotland Act have been 
included as having the same meaning as in the Scotland Act – “member of the Scottish 
Executive”, “the Scottish Administration”, “the Scottish Ministers” and “Scottish public 
authority”.   

Section 26: Service of documents 

50. This section makes provision for the service of documents.  It expands the current service 
by post provisions (paragraph 4 of Schedule 1 to the Interpretation Order) and sets down a 
default rule for service of documents.  It would apply whenever an ASP or Scottish instrument 
authorised or required a document to be served on (or given or sent to etc.) a person.  As the 
words in brackets in subsection (1) indicate, nothing turns on the verb used. 

51. Subsection (2) proposes three ways in which a document can be served: personal 
delivery; post (registered or recorded); and, if agreed in advance with the recipient, by an 
“electronic communication” (such as email).  When a document is served by post it is taken to 
have been received on the third day after the day it is sent; and where a document is served by 
electronic communication it is taken to have been received 24 hours after it is sent.  These are 
rebuttable presumptions given the difficulties with postal service and problems which may arise 
with delivery by service providers/internet for email. 

Tables 

52. The first table below provides a list of corresponding and omitted provision of the 
Interpretation Order as compared with the provisions in the Bill. 

53. The second table lists the provisions in Parts 1 and 2 of the Bill with their corresponding 
provisions in the Interpretation Order and the 1978 Act. 
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TABLE 1 

TABLE OF CORRESPONDING AND OMITTED PROVISIONS OF THE 
INTERPRETATION ORDER 

The first column of the Table lists the provisions of the Interpretation Order. 

The second column gives the corresponding provision of the Bill or (where a provision of the 
Order is not reproduced) states the reason for its omission. 
 

Provision of Interpretation 
Order 

Provision of Bill or reason why omitted 

Article 1 omitted - unnecessary 

Article 2(1) schedule 1 (definition of “enactment” and sections 1 and 27 
(application; and definition of “Scottish Statutory 

instrument”) 

partially omitted (definition of “the Parliament”) 

omitted - unnecessary Article 2(2) 

Article 3(1) section 38(6) 

Article 3(2) section 38(8) 

Article 3(3) section 39(1) & (2) 

Article 3(4) section 40(1) 

Article 4(1) section 38 

Article 4(2) section 38(2) 

Article 4(3) section 38(3), (4) & (5) 

Article 5(1) partially omitted as unnecessary; section 9(3) 

Article 5(2) section 9(1) 

Article 5(3) section 9(2) 

Article 5(4) sections 10 and 11 

Article 6(1) omitted - unnecessary 

Article 6(2) section 25(1) 

Article 6(3) omitted - some definitions included in schedule 1 

Article 7(1) omitted – different drafting approach (specific provision 
made in Bill) 

Article 7(2) omitted – Bill does not apply to deeds, documents or other 
instruments 

Article 8 omitted - unnecessary 

Schedule 1 paragraph 1 omitted - unnecessary 

Schedule 1 paragraph 2 sections 2 and 3 
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Schedule 1 paragraph 3 section 22 reproduces the provisions on number; gender 

provisions are omitted as unnecessary 

Schedule 1 paragraph 4 section 26 

Schedule 1 paragraph 5 omitted – infrequent use – specific provision can be made 
in Act or instrument as required  

Schedule 1 paragraph 6 section 23 

Schedule 1 paragraph 7 omitted as unnecessary – provision applies without need for 
specific provision 

Schedule 1 paragraph 8 section 24 

Schedule 1 paragraph 9(1) section 7(1) and (2) 

Schedule 1 paragraph 9(2) section 7(3) 

Schedule 1 paragraph 10 section 4 

Schedule 1, paragraph 11 section 6 

Schedule 1, paragraph 12 section 15(1) and (3) 

Schedule 1, paragraph 13(1) sections 15(1) and (2), 16 and 17 

Schedule 1, paragraph 13(2) section 18 

Schedule 1, paragraph 14(1) omitted - unnecessary 

Schedule 1, paragraph 14(2) section 19 

Schedule 1, paragraph 15(1) section 13 

Schedule 1, paragraph 15(2) section 14 

Schedule 1, paragraph 16 section 12 

Schedule 2  - “Act” schedule 1 

“civil partnership” schedule 1 

“commencement” schedule 1 

“the Communities” etc. the corresponding expressions (“the EU” etc.) are in 
schedule 1 

“Comptroller and Auditor 
General” 

omitted – infrequent use  

“Crown Estates 
Commissioners” 

omitted – infrequent use 

“Court of summary jurisdiction” omitted – infrequent use 

“Devolution issue” omitted – infrequent use 

“EEA agreement” omitted – infrequent use 

“EEA state” omitted – infrequent use 

“England” omitted – infrequent use 

“Government department” omitted – infrequent use 

“High Court” schedule 1 
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“Land” schedule 1 

“Lands Clauses Acts” schedule 1 

“Minister of the Crown” omitted – infrequent use 

“Month” schedule 1 

“Oath” and “affidavit” schedule 1 

“Ordnance map” schedule 1 

“Person” schedule 1 

schedule 1 “Police area” etc. 
 

schedule 1 “The Privy Council” 
 

schedule 1 “Registered” 
 

schedule 1 “Registered medical 
practitioner” 

 
schedule 1 “Rules of court” 

 
omitted – infrequent use “Scottish parliamentary 

election” 
 

schedule 1 “Secretary of State” 
 

schedule 1 “Sheriff” 
 

schedule 1 “Standard scale” 
 

schedule 1 “Statutory declaration” 
 

schedule 1 “Statutory maximum” 
 

omitted – infrequent use “The Treasury” 
 

schedule 1 “United Kingdom” 
 

omitted – infrequent use “Wales” 
 

schedule 1 “Writing” 
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TABLE 2 

TABLE SHOWING PROVISIONS OF PARTS 1 AND 2 OF BILL AND THEIR 
CORRESPONDING PROVISIONS IN THE INTERPRETATION ORDER AND THE 
1978 ACT 

Section of Bill Provision of Interpretation Order  Provision of 1978 
Act 

1 Articles 4 and 5 sections 22 and 23 
2 Schedule 1, paragraph 2 section 4 
3 Schedule 1, paragraph 2 section 4 
4 Schedule 1, paragraph 10 section 13 
5 n/a n/a 
6 Schedule 1, paragraph 11 section 14 
7 Schedule 1, paragraph 9 section 12 
9 Article 5(3) section 19 
10 Article 5(4) section 19 
11 Article 5(4) section 19 
12 Schedule 1, paragraph 16 section 20A 
13 Schedule 1, paragraph 15(1) section 20(1) 
14 Schedule 1, paragraph 15(2) section 20(2) 
15 Schedule 1, paragraphs 12, 13(1) section 16(1) 
16 Schedule 1, paragraph 13(1) section 16(1) 
17 Schedule 1, paragraph 13(1) section 16(1) 
18 Schedule 1, paragraph 13(2) section 16(2) 
19 Schedule 1, paragraph 14(2) section 17 
20 n/a n/a 
22 Schedule 1, paragraph 3 section 6(c) 
23 Schedule 1, paragraph 6 section 9 
24 Schedule 1, paragraph 8 section 11 
25 Article 6(2) section 5 
26 Schedule 1, paragraph 4 section 7 
38 Articles 3((1) and (2) and 4 n/a 
39 Article 3(3) n/a 
40 Article 3(4) n/a 

Schedule 1  Schedule 2 section 21, Schedule 
1 “Act” 

“by virtue of” Article 6(3) n/a 
“civil partnership” Schedule 2 Schedule 1 
“commencement” Schedule 2 Schedule 1 

“Constable” n/a n/a 
“document” Article 6(3) n/a 
“enactment” Article 6(3) Schedule 1 

“The EU” etc. Schedule 2 Schedule 1 
“financial year” Article 6(3) Schedule 1 

“functions” Article 6(3) n/a 
“High Court” Schedule 2 Schedule 1 

“land” Schedule 2 Schedule 1 
“Lands Clauses Schedule 2 Schedule 1 
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Acts” 

“local authority” n/a n/a 
“local authority 

area” 
n/a n/a 

“member of the 
Scottish Executive” 

Article 6(3) n/a 

“modify” Article 6(3) n/a 
“month” Schedule 2 Schedule 1 

“oath” and 
“affidavit” 

Schedule 2 Schedule 1 

“ordnance map” Schedule 2 Schedule 1 
“person” Schedule 2 Schedule 1 

“police area” Schedule 2 Schedule 1 
“police authority” Schedule 2 Schedule 1 

“police force” n/a n/a 
“registered” Schedule 2 Schedule 1 

“registered medical 
practitioner” 

Schedule 2 Schedule 1 

“rules of court” Schedule 2 Schedule 1 
“the Scottish 

Administration” 
Article 6(3) n/a 

“the Scottish 
Ministers” 

Article 6(3) n/a 

“Scottish public 
authority” 

Article 6(3) n/a 

“Secretary of State” Schedule 2 Schedule 1 
“sheriff” Schedule 2 Schedule 1 

“standard scale” Schedule 2 Schedule 1 
“statutory 

declaration” 
Schedule 2 Schedule 1 

“statutory 
maximum” 

Schedule 2 Schedule 1 

“subordinate 
legislation” 

Article 6(3) section 21 

“United Kingdom” Schedule 2 Schedule 1 
“writing” Schedule 2 Schedule 1 
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PART 2:  SCOTTISH STATUTORY INSTRUMENTS 

OVERALL PURPOSE 

54. The main purpose of Part 2 of the Bill is to make provision regarding the parliamentary 
scrutiny of “devolved subordinate legislation”.  That expression is defined in section 37 of the 
Bill to mean subordinate legislation contained in a Scottish statutory instrument (“SSI”), but 
excluding special procedure orders (which are dealt with in Part 5) and so-called local 
instruments (which are and will continue not to be subject to formal parliamentary scrutiny).  
Part 2 replaces the provisions of the Scotland Act (Transitory and Transitional Provisions) 
(Statutory Instruments) Order 1999 (S.I. 1999/1096) (“the SI Order”).  That Order was largely 
based on the provisions of the Statutory Instruments Act 1946 (c.36) (“the 1946 Act”) which 
applies to statutory instruments (“SIs”). 

PART 2 

Section 27: Definition of “Scottish statutory instrument”  

55. This section contains the definition of SSI.  It provides that the document by which 
certain statutory functions are exercised will, by default, be an SSI.  Subject to the exceptions in 
subsection (3), those functions are: 

• any function of the Scottish Ministers, the First Minister or the Lord Advocate to 
make, confirm or approve an order, regulations or rules; and 

• any function of Her Majesty to make an Order in Council by virtue of an ASP, an 
instrument made under an ASP or any other enactment provided the function is 
exercised within devolved competence (which has the meaning given in section 54 of 
the Scotland Act).  

56. This provision ensures that those functions which are most commonly exercised by SSI 
will automatically be caught by the definition, without the enabling enactment having to provide 
that the function is to be exercised by SSI.  In other cases it may be less obvious that the function 
should be exercisable by SSI, particularly where the instrument made in exercise of the function 
is not of a legislative nature.  The Bill allows for this by providing that the document by which 
certain statutory functions are exercised will only be an SSI if so provided in the enabling (or any 
other) enactment.  Those functions are: 

• any function of the Scottish Ministers, the First Minister or the Lord Advocate to 
make, confirm or approve subordinate legislation other than orders, regulations and 
rules (such as directions, schemes, bye-laws and warrants); and 

• any function of any other person of making, confirming or approving subordinate 
legislation. 

Section 28:  Instruments subject to the negative procedure 

57. Section 28 defines what is meant when an enactment provides that devolved subordinate 
legislation is subject to the negative procedure. 
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58. Under the negative procedure the legislation is made (i.e. signed by or on behalf of the 
responsible authority) and is then subject to annulment by resolution of the Parliament.  The 
main features of the procedure are that: 

• section 28(2) requires the SSI to be laid before the Parliament as soon as practicable 
after being made and not less than 28 days before the legislation is due to come into 
force.  This replicates article 10(2) of the SI Order except that the existing period of 
21 days has been extended to 28 days and there is an express requirement to lay the 
instrument as soon as possible after it is made; 

• section 28(3) provides that the Parliament may, within the period of 40 days 
beginning with the date on which it is laid, resolve that the instrument be annulled; 

• section 31(2) provides that failure to comply with these requirements does not 
invalidate the instrument; 

• section 28(8) provides that, in calculating the period of 28 or 40 days, no account is 
to be taken of any time during which the Parliament is dissolved or in recess for 
more than 4 days. 

59. Subsections (4) to (6) explain the effect of the Parliament making an annulment 
resolution. 

60. Subsection (4) provides that, in so far as the instrument is not in force on the date of the 
annulment resolution, the instrument is not to come into force.  But, in so far as the instrument is 
in force on that date, nothing further is to be done under, or in reliance upon, the instrument after 
that date. 

61. Following an annulment resolution, subsection (5) requires the Scottish Ministers to 
revoke the instrument or, if it is an Order in Council, subsection (6) provides that Her Majesty 
may revoke it. 

62. Subsection (7) provides that neither the resolution, nor the instrument’s consequent 
revocation, affect the validity of anything previously done under the instrument or the making of 
a new SSI. 

Section 29: Instruments subject to the affirmative procedure 

63. Section 29 defines what is meant when an enactment provides that devolved subordinate 
legislation is subject to the affirmative procedure. 

64. Section 29(2) provides that devolved subordinate legislation subject to the affirmative 
procedure is not to be made unless a draft of the SSI containing it is laid before, and approved by 
resolution of, the Parliament. 

65. Section 29(3) provides that a SSI is not properly made and has no effect if the statutory 
pre-condition that a draft of it be laid before and approved by a resolution of the Parliament is 
not complied with.  This provision replicates the position at common law. 
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66. Section 29(4) ensures that section 32(3) applies to instruments subject to the affirmative 
procedure.  That means, provided a draft of it was approved by a resolution of the Parliament, an 
instrument will not be invalid only because the draft was not laid properly in accordance with the 
requirements of the Parliament’s standing orders. 

Section 30:  Other instruments laid before the Parliament 

67. Section 30 makes default provision for what is to happen in relation to all devolved 
subordinate legislation which is not subject to either the negative or the affirmative procedure. 

68. It requires the SSI to be laid before the Parliament.  That is to happen as soon as 
practicable after the SSI is made and before it is due to come into force. 

Section 31:  Failure to lay instruments in accordance with section 28(2) or 30(2) 

69. Section 31 makes provision about the consequences of failure to lay a SSI in accordance 
with the laying requirements in section 28(2) (which provides for the negative procedure) or 
section 30(2) (which provides for simple laying). 

70. It makes clear that failure to comply with the laying requirements does not affect the 
validity of an instrument as a matter of law (subsection (2)).  Rather it is a matter for which the 
responsible authority is answerable to the Parliament. Subsections (3) and (4) provide that, if the 
instrument is made without complying with the relevant laying requirement, the responsible 
authority must explain why in writing to the Presiding Officer as soon as practicable.  This 
replicates the terms Article 10(3) of the SI Order. 

Section 32:  Laying of Scottish statutory instruments before the Scottish Parliament 

71. Section 32 defines what laying a SSI or draft SSI before the Parliament entails where an 
enactment authorises or requires laying.  It provides that, unless a contrary intention appears, 
laying a SSI or draft SSI means taking such steps as the Parliament’s standing orders specify. 

72. Subsection (3) provides that failure to lay a SSI or draft SSI in accordance with the 
enactment which authorises or requires it does not affect the instrument’s validity. 

Section 33: Combination of powers 

73. Section 33 makes provision for the combining, in a single instrument, of enabling powers 
subject to different scrutiny procedures.  It provides a foundation in law for making instruments 
using a combination of powers some of which are subject to the negative procedure (in terms of 
section 28) and others to no procedure aside from laying (in terms of section 30).  It provides that 
where powers are so combined the negative procedure applies to all provisions made in exercise 
of those powers. 

Section 34: Power to change procedure to which subordinate legislation is subject 

74. Section 34 allows the procedure for making, confirming or approving devolved 
subordinate legislation to be changed by order, subject to the affirmative procedure.  Such an 
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order may only be made to give effect to a resolution of the Parliament calling for a procedure to 
be changed. 

75.  An order under section 34 may, in particular, allow functions subject to the negative 
procedure to be made subject to the affirmative procedure and vice-versa and for functions 
subject to no procedure aside from laying to be subject to either negative or affirmative 
procedure. 

Section 35:  Procedures prescribed in pre-commencement enactments 

76. This section introduces schedule 3 which modifies procedures prescribed in pre-
commencement enactments to bring them into line with sections 28 to32. 

Section 36: Statutory instruments subject to procedure in the Scottish Parliament 

77. This section introduces schedule 4 which makes provision in respect of SIs which are 
subject to procedure before the Parliament, to bring the pre-commencement enactments by virtue 
of which they are made into line with sections 28 to 32. 

PART 3: PUBLICATION OF ACTS AND INSTRUMENTS 

OVERALL PURPOSE 

78. Part 3 of the Bill makes provision about the numbering, printing and publication of ASPs 
and SSIs. 

PART 3 

Section 38:  Official prints of ASPs  

79. This section restates and replaces articles 3(1) and (2) and 4 of the Interpretation Order. 

80.  Section 38(1) makes provision about the numbering of ASPs.  They are to be numbered 
consecutively in each calendar year according to the date on which they received Royal Assent 
with the prefix “asp” before the number – for example 2008 asp 8.  Section 38(6) and (8) makes 
provision for the Clerk of the Parliament to write this number on a copy of the ASP and for that 
copy to be known as “the official print” of the Act 

Section 39:  Publication of official prints of Acts of the Scottish Parliament 

81. This section restates and replaces paragraphs (3) and (4) of article 3 of the Interpretation 
Order. 

82. It makes provision for the printing and publication of the certified copy of an ASP.  The 
Clerk of the Parliament is required to certify a copy of the official print of each ASP and send it 
to the Queen’s Printer for Scotland (“QPS”) who is required to ensure that it is printed and made 
available for sale. 
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Section 40: Preservation of official prints of Acts of the Scottish Parliament 

83. This section requires the Clerk of the Parliament to send the official print of each ASP to 
the Keeper of the Records of Scotland who is required to preserve it. 

84. This section replicates article 3(4).  The express duty imposed on the Keeper by 
subsection (2) to preserve the official print is new; it has hitherto been implied. 

Section 41:  Queen’s Printer for Scotland to publish instruments 

85. Section 41(1) requires the responsible authority, as soon as possible after a SSI is made, 
to send a certified copy of it to the QPS.  Section 41(2) requires the QPS to publish copies of it in 
accordance with regulations made under section 42. 

86. The manner of publication is left for the Scottish Ministers to specify in regulations under 
section 42(2)(b). 

87. Section 41(3) provides that, in criminal proceedings for an offence consisting of a 
contravention of a SSI, it is a defence to prove that, at the date of the alleged contravention, the 
SSI had not been published by the QPS.  Section 41(4) qualifies this by providing that this 
defence is not available if it is proved that reasonable steps had been taken by the responsible 
authority to bring the SSI to the notice of the public, persons likely to be affected by it or the 
person charged.  It is made clear that this does not affect any rule of law relating to the time at 
which the SSI comes into force.   

Section 42:  Publication, numbering and citation: regulations 

88. This section enables the Scottish Ministers, by regulations subject to the affirmative 
procedure, to make provision for, or in connection with, the publication, numbering and citation 
of SSIs. 

89. This is intended to enable provision to be made which is similar to the kind of detailed 
provisions in articles 5 to 9 of the SI Order.  It also enables the regulations to make provision for 
charging for the provision of copies of the SSIs or of the lists or annual editions of them. 

Section 43:  Publication in the Gazettes 

90. This section makes provision as to what is meant when any enactment requires any SSI to 
be published or notified in the London, Edinburgh or Belfast Gazette.  It provides that this 
requirement is complied with if a notice is published in the Gazette stating that the SSI has been 
made and providing information as to how copies of it may be obtained. 

Section 44: No duty to print Scottish statutory instruments 

91. This section amends section 92(4) of the Scotland Act 1998 to remove the duty on the 
QPS to print copies of SSIs. 
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Section 45: Queen’s Printer:  delegation of functions 

92. Section 45 provides for the delegation of any function of the QPS under section 41 or 
conferred by regulations under section 42.  The QPS will remain responsible for carrying out 
such functions and anything done by the delegate is to be treated as if done by the QPS.  This 
provision will enable the QPS, for example, to contract out the printing and selling of SSIs as she 
does at present. 

Section 46: Interpretation of Part 3 

93. This section provides for the interpretation of expressions used in Part 3. 

PART 4:  PRE-CONSOLIDATION MODIFICATION OF ENACTMENTS 

OVERALL PURPOSE 

94. Rule 9.18 of the Parliament’s standing orders provides for an expedited Bill procedure for 
those Bills which consolidate existing enactments (“Consolidation Bills”).  Rule 9.18A extends 
rule 9.18 to cover Bills which codify existing statute and common law (“Codification Bills”).  In 
the course of consolidating existing legislation it may be desirable to make modifications to it.  
The purpose of Part 4 is to enable the Scottish Ministers, by order, to amend enactments in 
advance of their re-enactment in a consolidation or codification Bill. 

PART 4 

Section 47: Pre-Consolidation Modification of Enactments

95. Section 47(1) gives the Scottish Ministers the power, by order subject to the affirmative 
procedure, to “make such modifications of enactments relating to a particular subject as in their 
opinion facilitate, or are otherwise desirable in connection with, the consolidation of the law on 
the subject”.  In terms of the Parliament’s standing orders, consolidation and codification Bills 
can incorporate amendments to the law recommended by the Scottish Law Commission or 
jointly by the Law Commission and the Scottish Law Commission.  Law Commission 
amendments are only recommended where they are considered “necessary” for the consolidation 
or codification.  The power to make amendments under section 47(1) is less restrictive, but the 
focus of the power is still on producing a satisfactory consolidation.  It will not allow substantive 
policy changes to be made for their own sake. 

96. Section 47(2) provides that no such order can be made unless a Bill, or a group of Bills 
consolidating the law on the subject has been either introduced in the Scottish Parliament or 
presented to either House of Parliament.  This ensures that the subject committee and other 
committees (e.g. the Subordinate Legislation Committee) scrutinising the order have before them 
the proposed consolidated legislation in order to see the changes in the context of the 
consolidation that they are intended to facilitate and so can judge better whether the power is 
being properly used.  The provision refers to “a group of Bills” because it is possible that a 
consolidation may proceed by way of more than one Bill.  This was the case with the criminal 
procedure consolidation in the 1990s where there were 4 Bills which together consolidated the 
law.  Paragraph (b) will enable the power to be used in connection with a consolidation Bill at 
Westminster.  The power could, of course, only be used to make modifications that would be 
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within the legislative competence of the Parliament.  Section 47(3) provides for the order to take 
effect immediately before the consolidated Act, or group of Acts, come into force. 

97. Section 47(5) defines consolidation as including the restatement of the common law on 
any subject.  This would then enable this provision to apply to codification Bills. 

PART 5:  ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 

OVERALL PURPOSE 

98. The main purpose of Part 5 of the Bill is to make provision for special parliamentary 
procedure (“SPP”) for the purposes of section 94(2)(b) of the Scotland Act.  These provisions 
replace the provisions of the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders 
subject to Special Parliamentary Procedure) Order 1999 (SI 1999/1593) (“the SPP Order”). 

PART 5 

Sections 48 to 53 

99. This Part simply replicates the effect of the SPP Order.  It provides that  where special 
parliamentary procedure is required then the following  procedure is to apply : 

• the special procedure order is to be advertised in the Edinburgh Gazette; 

• the order, if objected to, (other than frivolous objections or objections as to 
compensation) requires to be confirmed by an ASP.  The relevant Bill (in absence of 
any special provision in the Parliament’s Standing Orders concerning the procedures 
for such a Bill) is to treated as a Private Bill; and 

• the order, if there are no objections to it, (other than detailed above) is to come into 
force 40 days after being laid, unless the Parliament resolves that the order be 
annulled. 

 

PART 6: LAYING OF DOCUMENTS OTHER THAN SSIS 

100. Section 54 makes provision as to what is meant when an enactment requires or authorises 
a document other than a SSI, or a draft SSI, to be laid before the Parliament.  It makes similar 
provision to section 32 (which defines what laying a SSI or draft SSI before the Parliament 
entails). 

PART 7:  MISCELLANEOUS AND GENERAL 

Section 55: Meaning of “enactment” in Acts of Parliament and instruments made under 
them 

101. Section 55 amends the definition of “enactment” in Schedule 1 to the Interpretation Act 
1978.  The existing definition applies to all Westminster legislation, unless a contrary definition 
is specified or implied in a particular piece of legislation. 
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102. As amended, references to “enactment” will include Acts of the Scottish Parliament and 
Scottish statutory instruments where the references occur in Westminster primary or secondary 
legislation made before 1 July 1999 or after the coming into force of this provision. 

103. For Westminster primary or secondary legislation made in the intervening period the 
existing definition (i.e. that the term does not include Acts of the Scottish Parliament and 
Scottish statutory instruments) will remain. 

104. The new definition will impact on references to “enactment” that occur in devolved areas 
of Westminster legislation. 

Section 56:  Consequential revocation of transitional orders 

105. Section 56 makes provision for the revocation of the transitional orders. 

SCHEDULE 1: DEFINITION OF WORDS AND EXPRESSIONS 

106. The schedule supplies definitions of commonly-used words and expressions.  Additional 
words and expressions have been added where they are thought to be used sufficiently frequently 
in ASPs and Scottish instruments – and so pass the “frequent use” test. 

SCHEDULE 2: SCOTTISH STATUTORY INSTRUMENTS: TRANSITIONAL AND 
CONSEQUENTIAL PROVISION 

107. Section 27 will create a free-standing definition of “SSI”.  Up till now, an instrument has 
been classified as an SSI (by virtue of article 4 of the SI Order) only if it is also a SI (within the 
meaning of section 1 of the Statutory Instruments Act 1946 (c.36)). As section 56 of the Bill will 
revoke the Interpretation Order it is necessary to adapt enactments passed or made before Part 2 
comes into force to bring them into line with the new approach taken to the definition of a SSI in 
the Bill.  This schedule achieves that. 

108. A pre-commencement enactment is defined as meaning an enactment passed or made 
before Part 2 comes into force.  For this purpose, an ASP is taken to have been passed on the 
date on which the Bill for it was passed by the Parliament – that is before it is enacted by 
receiving Royal Assent.  The reason for this is because there is a pragmatic need to catch such 
ASPs at the earliest possible time when they can no longer be amended by the Parliament 
because they are likely to refer to the old SI procedures and therefore require the modifications 
made by this schedule. 

109. Paragraph 2 applies where there is a function of the Scottish Ministers, the First Minister 
or the Lord Advocate to make, confirm or approve orders, regulations or rules under a pre-
commencement enactment.  It provides that any provision which provides for the function to be 
exercisable by SI to cease to have effect.  However, if there is no such provision, then the 
function is not to be exercisable by SSI.  This brings these provisions into line with section 
27(2)(a). 

110. Paragraph 3 applies where there is a function of Her Majesty to make an Order in Council 
under a pre-commencement enactment so far as the function is exercisable within devolved 
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competence.  It provides that section 1 of the 1946 Act ceases to apply to such a function. That 
section provides that such an Order in Council is exercisable as a SI.  This brings these 
provisions into line with section 27(2)(c). 

111. Paragraph 4 applies in relation to other functions to make subordinate legislation under a 
pre-commencement enactment which correspond to section 27(2)(b) and (d).  It provides that 
any provision which provides for the function to be exercisable by SI should have effect as if it 
provided for the function to be exercisable by SSI. 

112. Paragraph 5 makes similar exceptions to those made by section 27. 

SCHEDULE 3: SCOTTISH STATUTORY INSTRUMENTS: PROCEDURES 
PRESCRIBED IN PRE-COMMENCEMENT ENACTMENTS 

113. This schedule modifies the existing procedures for scrutinising SSIs in pre-
commencement enactments in order to bring them into line with the provisions in sections 28 to 
32 providing for negative procedure, affirmative procedure and the default procedure of simply 
laying the SSI before Parliament.  It provides that the negative procedure will apply where the 
pre-commencement enactment provides that: 

• the instrument, having been made, is subject to annulment in pursuance of a 
resolution of the Parliament (paragraph 2); 

• a draft of the instrument must be laid before the Parliament and it cannot be made if 
the Parliament so resolves within 40 days (paragraph 3); or 

• the instrument, having been made, cannot come into force until it has been laid 
before the Parliament for a specified period and the Parliament may, by resolution, 
annul it (paragraph 4). 

114. It provides that the affirmative procedure will apply where the pre-commencement 
enactment provides that: 

• a draft of the instrument must be laid before the Parliament and it cannot be made 
until the Parliament has resolved that it can (paragraph 5); or 

• the instrument, having been made, cannot come into force unless and until is laid 
before the Parliament and approved by resolution (paragraph 6). 

115. It provides that the default procedure, which requires the instrument simply to be laid 
before the Parliament, will apply where the pre-commencement enactment provides that: 

• the instrument, having been made, cannot come into force unless it has been laid 
before the Parliament for a specified period (paragraph 7); or 

• the instrument does not need to be laid before the Parliament at all (paragraph 8). 

116. To the extent that pre-commencement enabling enactments provide for any other 
parliamentary scrutiny procedures they will continue unaltered. 
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SCHEDULE 4: APPLICATION OF PART 2 TO STATUTORY INSTRUMENTS LAID 
BEFORE THE PARLIAMENT 

117. Some SIs and draft SIs are subject to scrutiny by the Parliament.  For example, the 
Scotland Act provides for this in the case of Orders in Council subject to the procedures referred 
to as Types A, F and H in Schedule 7. 

118. As a consequence of the new statutory framework for the Parliament’s scrutiny 
procedures provided for in sections 28 to 32, it is necessary to adapt references in pre-
commencement enactments to the Parliament’s scrutiny of SIs and draft SIs to refer to the new 
procedural labels.  Pre-commencements enactments are defined in paragraph 1 of Schedule 4 to 
mean enactments passed or made before Part 2 comes into force. 

119. Schedule 4 accordingly provides that, where any pre-commencement enactment provides 
for: 

• an SI to be subject to annulment in pursuance of a resolution of the Parliament, 
section 28 should apply to it as it applies in relation to a SSI which is subject to the 
negative procedure; 

• a draft of an SI to be laid before, and approved by resolution of the Parliament, 
section 29 should apply to it as it applies in relation to a SSI which is subject to the 
affirmative procedure. 

120. Schedule 4 also applies the provisions of section 32 (which defines what it means for an 
instrument to be laid before the Parliament) to such SIs and draft SIs. 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

121. The provisions in the Interpretation and Legislative Reform (Scotland) Bill are of highly 
technical nature.  The Bill broadly restates the existing law contained in the three statutory 
instruments listed in paragraph 125 below and contains only one new measure that will make it 
easier to manage the process of consolidating legislation.  Any departure from the existing 
position is highlighted where appropriate. 

122. It has four main purposes.  Specifically it deals with: 

• the publication, interpretation and operation of Acts of the Scottish Parliament 
(“ASPs”) and instruments made under them;  

• the making of subordinate legislation in the form of a Scottish statutory instrument 
(“SSI”) and the procedures which apply in the Scottish Parliament and its 
publication;  

• the special procedure which applies to orders that are subject to special parliamentary 
procedure; and 

• giving the Scottish Ministers a power, by order, to make certain amendments to 
enactments in order to facilitate their consolidation. 

 
123. Up until now, the first three of these matters have been regulated by three transitional 
orders made by the UK Government under the Scotland Act 1998, namely: 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (S.I. 1999/1379) 
(“the Interpretation Order”); 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (S.I. 1999/1096) (“the SI Order”); and 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders subject to 
Special Parliamentary Procedure) Order 1999 (S.I. 1999/1593) (“the SPP Order”). 

124. The provisions in the Bill do not give rise to any new costs or savings, since apart from 
the new measure concerning consolidation, it broadly restates existing law with amendments, 
where appropriate, to clarify and modernise the legal position.   

Interpretation 

125. Part 1 deals with how ASPs and instruments made under are them to be interpreted.  Most 
of the provisions are based on, and largely replicate the effect of, the Interpretation Order.  Some 
relatively minor changes are proposed to clarify the wording and modernise its effect.  Certain 
provisions are omitted on the basis that they would apply anyway and so are unnecessary. 
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126. Broadly speaking these provisions in the Bill deal with two matters, how future ASPs and 
any Scottish instruments made under them are to be interpreted, and with the numbering and 
publication of ASPs and SSIs. 

127. The purposes of the interpretation provisions are to provide firstly, standard definitions of 
commonly used words and terms for use in legislation and secondly, standard sets of provisions, 
such as commencement or implied duties and powers, for use in legislation to assist the 
operation of ASPs and Scottish instruments made under them.  This helps not only to promote 
consistency within the statute book but also to shorten legislation through the avoidance of 
repetition. 

128. There are 2 major changes of substance.  The first is the new provision stating that the 
Crown is bound by an ASP or an instrument unless it is expressly exempted.  As a result, the 
common law rule is abolished under which the Crown may be bound by necessary implication 
(section 20).  The second is an expansion of the current provision on service by post.  The 
proposed new provision sets out default rules for 3 different types of service, including by 
electronic communications (section 26).   

129. The Part applies to future ASPs and instruments only (section 1). 

130. The Interpretation Order is revoked but with savings for existing ASPs and instruments 
(section 56). 

Scottish Statutory Instruments 

131. Part 2 deals with the making of subordinate legislation in the form of an SSI and the 
procedures to which it is subject in the Parliament.  Most of the provisions are based on, and 
replicate the effect of, the SI Order.  The provisions provide a list of instruments which fall to be 
defined as Scottish statutory instruments.  They also streamline the current parliamentary 
scrutiny procedures for SSIs by providing for only three procedures – negative, affirmative and 
simple laying procedures.  The Bill also provides a procedure for those Westminster statutory 
instruments that require scrutiny in the Scottish Parliament. 

132. There are 2 major changes of substance.  Firstly, the provisions will apply to existing as 
well as future enactments, therefore, schedules 2 and 3 modify existing enactments in order to 
bring them into line with the new definition of what constitutes a SSI and the 3 procedures 
(negative, affirmative and simple laying procedures).  Secondly, this part also provides a 
mechanism for Parliament to resolve that a change should be made to the procedure to which any 
SSI is subject (i.e. upgrade from negative to affirmative or vice versa) and for Scottish Ministers 
to give effect to that resolution (section 34). 

133. The SI Order is revoked (section 56). 
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Numbering and Publication of Acts of the Scottish Parliament and Scottish Statutory 
Instruments 

134. Part 3 makes provision as to how ASPs and SSIs are to be numbered and published.  The 
provisions in the Bill in relation to the numbering and publication of ASPs regulate how ASPs 
are to numbered.  The Bill removes the need for the Queen’s Printer for Scotland (QPS) to print 
every SSI.  Otherwise, no changes of substance are proposed to the existing position.  Section 
40(2) of the Bill replicates the general duty placed on the Keeper of the Records of Scotland by 
section 37(1) of the Public Records (Scotland) Act 1937 to preserve and make available public 
records.  In relation to publication, numbering and citation of future SSIs, they will be numbered, 
published and made available in accordance with regulations by Scottish Ministers (including 
arrangements for making available printed versions of instruments on request).  The Scottish 
Government currently meets the QPS’s production costs in relation to ASPs and Scottish 
subordinate legislation, the costs for the latest year available (2007-08) were £80,000. 

Pre-Commencement Modification of Enactments 

135. Part 4 gives a new power to the Scottish Ministers to make, by order subject to 
affirmative procedure, pre-consolidation amendments to enactments which are to be consolidated 
but only for the purposes of facilitating their consolidation.  This is a new power which would 
enable Scottish Ministers to make, by order, pre-consolidation amendments to either a Bill or 
group of Bills for consolidation or codification purposes.  These powers are not to be used to 
make substantive policy changes for their own sake, but rather would be focus to ensure the 
production of a satisfactory consolidation.  The use of this new power would, in certain 
instances, streamline the present consolidation process. 

Special Parliamentary Procedure 

136. Part 5 makes provision for the special parliamentary procedure (SPP) to which orders 
subject to SPP are to be subject in the Scottish Parliament.  The requirements in this part of the 
Bill restate, in their entirety, the provisions in the SPP Order in relation to the procedures to be 
followed for orders that are subject to special parliamentary procedure. 

137. The SPP Order is revoked (section 56). 

Laying Documents before the Scottish Parliament 

138. Part 6 makes provision as to what is meant when an enactment requires or authorise a 
document other than a SSI (or draft SSI) to be laid before the Parliament.  The provisions 
provide that, unless the contrary intention appears, a reference to laying a document (or draft) 
before the Parliament is to be construed as taking such steps as may be provided in the 
Parliaments Standing Orders for such a process.  The provisions also provide that failure to take 
such steps does not invalidate the document.  These are similar provisions to those in the SI 
Order. 
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COSTS ON THE SCOTTISH ADMINISTRATION 

Interpretation Provisions – Part 1 

139. There will be no new material costs or savings to the Scottish Administration with the 
enactment of the interpretation provisions.   

Scottish Statutory Instruments – Part 2 

140. There will be no new material costs or savings to the Scottish Administration with the 
enactment of the Scottish statutory instruments provisions in the Bill.   

Numbering and Publication of Acts of the Scottish Parliament and Scottish Statutory 
Instruments – Part 3 

141. There will be no new material or savings to the Scottish Administration with the 
enactment of the provisions in relation to the numbering and publication of Acts of the Scottish 
Parliament and Scottish statutory instruments. 

Pre-Consolidation Modifications of Enactments – Part 4 

142. There will be no new material costs or savings to the Scottish Administration with the 
enactment of the provisions in relation to the pre-consolidation modifications of enactments. 

Orders Subject to Special Parliamentary Procedures – Part 5 

143. There will be no new material costs or savings to the Scottish Administration with the 
enactment of the provisions in relation to orders subject to Special Parliamentary Procedure. 

Laying of Documents before the Scottish Parliament – Part 6 

144. There will be no new material costs or savings to the Scottish Administration with the 
enactment of the provisions in relation to the laying of documents before the Scottish Parliament. 

COSTS ON LOCAL AUTHORITIES 

145. There will be no new material costs or savings to Scottish local authorities with the 
enactment of the provisions in the Bill. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

146. There will be no new material costs or savings to other bodies, individuals or business in 
Scotland with the enactment of the provisions in the Bill. 

—————————— 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE 

On 15 June 2009, the First Minister (Rt Hon Alex Salmond MSP) made the following statement: 

“In my view, the provisions of the Interpretation and Legislative Reform (Scotland) Bill would 
be within the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
On 12 June 2009, the Presiding Officer (Alex Fergusson MSP) made the following statement: 

“In my view, the provisions of the Interpretation and Legislative Reform (Scotland) Bill would 
be within the legislative competence of the Scottish Parliament.” 
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INTERPRETATION AND LEGISLATIVE REFORM 
(SCOTLAND) BILL 

 
—————————— 

  
POLICY MEMORANDUM 

INTRODUCTION 

1. This document relates to the Interpretation and Legislative Reform (Scotland) Bill 
introduced in the Scottish Parliament on 15 June 2009. It has been prepared by the Scottish 
Government to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are 
entirely the responsibility of the Scottish Government and have not been endorsed by the 
Parliament.  Explanatory Notes and other accompanying documents are published separately as 
SP Bill 27–EN. 

BACKGROUND 

2. The Bill deals principally with technical procedural matters concerning the making and 
interpretation of Acts of the Scottish Parliament (“ASPs”) and Scottish instruments made under 
them.  The Bill’s provisions broadly restate, with some modifications, provisions currently found 
in the Transitional Orders. The Transitional Orders were enacted by Westminster in anticipation 
of the Scottish Parliament coming into being. The Transitional Orders are– 

• The Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (SI 1999/1379) 
(“the Interpretation Order”); 

• The Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (SI 1999/1096) (“the SI Order”); and 

• The Scotland Act 1998 (Transitory and Transitional Provisions) (Orders subject to 
Special Parliamentary Procedure) Order 1999 (SI 1999/1593) (“the SPP Order”). 

3. As their name suggests, the Transitional Orders were conceived to be interim measures to 
allow the new Parliament to operate until such time as it made its own provision.  After 10 years 
of devolution, the Scottish Government believes that it is time for the Parliament to take 
ownership of these important matters and to legislate for them.  This view acknowledges the 
similar recognition by the Session 2 Procedures Committee (2nd Report, 2007 – SP Paper 791) 
that action should be taken in Session 3 to replace the Transitional Orders. 

4. In addition to making provision for the matters already covered by the Transitional 
Orders, the Bill also makes provision for two new policy measures. Section 33, in Part 2, makes 
provision allowing a single Scottish statutory instrument to be made using combinations of 
powers subject to different parliamentary scrutiny procedures. Part 4 of the Bill makes provision 
intended to facilitate the consolidation and codification of legislation. 

SP Bill 27–PM 1 Session 3 (2009) 

62



This document relates to the Interpretation and Legislative Reform (Scotland) Bill (SP Bill 27) 
as introduced in the Scottish Parliament on 15 June 2009 

 
 

SUMMARY OF MAIN PROVISIONS 

5. The Bill has four main purposes, to make provision in respect of: 

• the publication, interpretation and operation of Acts of the Scottish Parliament and 
instruments made under them; 

• the making and publication of subordinate legislation in the form of Scottish 
Statutory Instruments (“SSIs”) and the scrutiny procedures which apply to those 
instruments in the Parliament; 

• the special procedure which applies to orders that are subject to special parliamentary 
procedure; and 

• giving the Scottish Ministers a power, by order, to make certain amendments to 
enactments in order to facilitate their consolidation or codification. 

POLICY OBJECTIVES OF THE BILL 

Interpretation 

6. Part 1 of the Bill replaces the transitional Interpretation Order and is intended to provide 
for the interpretation and operation of all future ASPs and future instruments made under them.  
The majority of the provisions simply replicate the effect of provisions in the Interpretation 
Order and as such closely resemble the Interpretation Act 1978, on which the Interpretation 
Order is based.  The policy approach recognises that the existing interpretation code has operated 
satisfactorily and its terms are familiar to practitioners.  However, there are some changes to the 
status quo where this is thought appropriate to modernise the legislation.  Firstly, the Crown will 
now be bound by the terms of an ASP or instruments under them unless it is expressly exempted.  
Secondly, the common law position with regards to an ASP binding the Crown by necessary 
implication is abolished.  Thirdly, a new section expands the current provision for the service of 
documents. Fourthly, a new provision has been added which deals with the power to appoint a 
person to an office.  Fifthly, a new provision has been added to deal with non-material deviations 
from prescribed forms.  Sixthly, a new provision provides for additional powers on 
commencement of an ASP by order.  The reason for these changes is set out below under the 
appropriate heading. 

7. The Bill also deals with matters surrounding the publication and numbering of ASPs and 
instruments in Part 3, which again largely replicate the current provisions in the Interpretation 
Order.  Again, because these processes are familiar and operate satisfactorily, it is not thought 
necessary to introduce any major changes. 

Scottish statutory instruments 

8. Part 2 of the Bill makes provision for the Parliamentary scrutiny of subordinate 
legislation.  The provisions are necessary to replace the transitional SI Order.  The overall policy 
approach is to give effect to the recommendations in the 3rd Session Subordinate Legislation 
Committee (SLC) Report on the Regulatory Framework (12th Report, 2008 – SP Paper 74).  The 
provisions in the Bill break the link with the Statutory Instruments Act 1946 in defining a SSI 
and give Scotland its own, more streamlined framework for Parliamentary scrutiny of 
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subordinate legislation.  The Bill defines three procedures for the scrutiny of subordinate 
legislation (the negative procedure, the affirmative procedure and no procedure other than 
laying). References to other procedures in ASPs which pre-date the Bill will be converted to 
references to one of those three procedures and it is intended in future ASPs will provide for 
SSIs to be made under them to be subject to one of those three procedures; although the 
Parliament will still be able to prescribe a different procedure in any ASP where it sees fit to do 
so.  These generic parliamentary procedures will apply to the scrutiny not only of SSIs but also 
to the small number of UK statutory instruments that require to be laid before the Parliament (for 
example, orders made under the Scotland Act 1998). 

Pre-consolidation modification of enactments 

9. There has been only one consolidation bill in the Parliament; consequently, the policy 
objective is to introduce a procedure that is intended to break down certain barriers to 
consolidation and codification and make the process more attractive.  The provisions in Part 4 of 
the Bill will give the Scottish Ministers an order-making power to enable them to make 
amendments to legislation prior to it being consolidated or codified.  This will allow the changes 
to be made without the necessity of either the Scottish Law Commission or the Law Commission 
or both Commissions making recommendations.  The intention is not to allow substantive 
changes to policy to be introduced via such orders, but only those that will assist in providing a 
clean consolidation or codification of the law. 

Special parliamentary procedure 

10. The policy objective of Part 5 is to replace the current transitional provisions in the SPP 
Order.  Special parliamentary procedure is rare, but it is understood by practitioners in those 
fields where it applies.  As a consequence, the overall policy approach is to maintain the status 
quo. 

COMMENTARY ON SECTIONS 

Part 1 – Interpretation 

Application of Part 1 
11. Section 1 is prospective in that it applies Part 1 of the Bill to all future ASPs that receive 
Royal Assent on or after the day on which the Bill receives Royal Assent (if passed by the 
Parliament).  It also applies the provisions to all Scottish instruments made on or after the date of 
Royal Assent. The provision will not however change the interpretation provisions for ASPs that 
received Royal Assent (or instruments made under ASPs) prior to the coming into force of this 
Part.  Such ASPs (and instruments) will still fall to be interpreted in accordance with the current 
Interpretation Order.  For these purposes, section 56 of the Bill saves the Interpretation Order.   
Unlike the Interpretation Order, the application of this Part does not extend to “deeds, documents 
and other instruments”. 

Commencement 
12. The provisions in section 2 provide a default position for when an ASP (or a provision of 
an ASP) is silent on the matter of its commencement.  They provide that in these circumstances 
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an ASP comes into force the day after it receives Royal Assent.  This changes the current 
position where the Act (or provision) would come into effect on the day Royal Assent was 
received.  The change was felt necessary in order to remove any retrospective element in the 
current provision.  This is because at present, if the Act comes into force on the day Royal 
Assent is received, that means that it is treated as though it has come into force at the start of that 
day.   

13.  When an ASP (or provision of an ASP) or a Scottish instrument (or a provision of it) 
specifies a commencement date, then in terms of section 3 the provision will come into force at 
the beginning of that day.   

Powers 
14. There are times when it is useful to be able to exercise powers contained in an enactment 
(i.e. to establish a body corporate or make a Scottish instrument) prior to the provisions coming 
into force.  Section 4, which is modelled on section 11 of the New Zealand Interpretation Act 
1999 (“NZIA”), is intended to allow certain powers conferred by an enactment to be exercised 
during the period between an ASP receiving Royal Assent and the provision coming into force, 
the “pre-commencement period”.  It also prevents anything done during the “pre-commencement 
period” having any effect until the provision under which the power was exercised comes into 
force. 

15. Section 5 introduces a new provision, modelled on section 12 of the NZIA, which deals 
with instances where an ASP provides for the appointment of a person to an office.  Currently, if 
an ASP makes provision for the appointment of a person to an office then all the detail on 
matters such as terms and conditions, removal or suspension from an office etc. must be 
contained in the Act itself.  This provision will remove the need to make provision in every Bill 
for these powers unless the policy is to have different provision than this default.  This will 
provide consistency of approach across future legislation in relation to the conferring these 
ancillary powers. 

16. Section 6 makes clear that the powers to revoke, amend and re-enact a Scottish 
instrument made under future ASPs are included in the principal power to make a Scottish 
instrument.  These ancillary powers are no longer just “implied” powers. 

17. Section 7 makes it clear that any powers conferred or duties imposed by an ASP or a 
Scottish instrument can be used more than once from time to time.  This provision does not 
different from the current equivalent provision in the Interpretation Order. 

18. Section 8 is a new provision.  It provides that where an ASP confers powers on the 
Scottish Ministers to bring an ASP into force by order that the power may be exercised to 
appoint different days for different purposes.  It also provides that the commencement power 
includes the ancillary powers to make transitory, transitional or saving provision as the Scottish 
Ministers consider appropriate. 
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References to legislative provisions 
19. Sections 9 to 14 make provision as to how future ASPs and Scottish instruments are to 
correctly refer to various types of legislation: ASPs; Acts of Parliament; Acts of the Parliaments 
of Scotland; European legislation; and portions of such legislation.  In relation to an EU 
instrument the references are not to be ambulatory (section 12) unless they are expressly stated to 
be so.  In all other instances, references to enactments in ASPs or instruments are deemed 
ambulatory (section 14).  A reference to an enactment is ambulatory if it refers to the enactment 
as amended (or extended or applied) by subsequent enactments from time to time (where before, 
on or after the coming into force of the ASP or instrument in which the reference is made, the 
enactment has been amended, extended or applied by another enactment.). 

Repeals 
20. The effects of the repeal of an ASP or revocation of a Scottish instrument by an ASP or 
Scottish instrument are dealt with in sections 15 to 19.  Section 15 ensures that any repeal or 
revocation does not affect the validity of anything previously done under the repealed or revoked 
enactment.  Section 16 provides that any repeal or revocation does not affect any investigation, 
legal proceeding or remedy that relates to an existing right acquired, accrued or incurred prior to 
the repeal or revocation.  Section 17 provides that any repeal or revocation does not affect a 
liability in relation to a penalty for an offence committed before the repeal or revocation or a 
breach of such a repealed Act or revoked instrument. 

21. Section 18 extends the provisions on the repeal of an ASP or revocation of a Scottish 
instrument to apply to the expiry of temporary ASPs and Scottish instruments. 

22. Section 19 deals with instances where an ASP or Scottish instrument has been repealed or 
revoked and re-enacted, most frequently for consolidation purposes.  It provides that any 
references to a repealed ASP or a revoked Scottish instrument in other legislation are to be 
construed as a reference to the ASP or Scottish instrument as re-enacted. 

Express provision necessary to bind the Crown 
23. This is a new provision that substantially changes the law in relation to the application of 
legislation to the Crown.  At present, the Crown is bound only by express statutory or by 
necessary implication.  It may sometimes be difficult to ascertain whether there is any necessary 
implication that the Crown should be bound, hence the policy justification for abolishing the 
common law rule that the Crown could be bound by necessary implication.  The effect of section 
20 will be that an ASP or a Scottish instrument will now bind the Crown unless it is expressly 
stated that it does not.  The purpose of the provision is to place the Crown in the same position as 
any other subject.  The default provision can be displaced by express provision where there is a 
clear intention that Crown ought not to be bound. 

Forms 
24. This is a new provision that relates to instances where a form is prescribed under primary 
or subordinate legislation.  The provision in section 21 has the effect that if the form actually 
used differs from that prescribed in legislation then, so long as any differences are of a non-
material nature, the differences will not invalidate the form, or anything done in consequences of 
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it.  It is thought that this would be a useful provision to deal with minor errors that arise in 
practice. 

Meaning of words and expressions used in legislation 
25. The provisions contained in these sections provide a number of important general 
clarifications.  References to the singular includes the plural and vice versa (section 22).  Time 
refers to Greenwich Mean Time (section 23).  Expressions used in a Scottish instrument have the 
same meaning as given in the ASP under which it is made (section 24).  Schedule 1 to the Bill, 
introduced via section 25, provides a list of words and expressions commonly used in legislation, 
which in terms of section 25 are deemed to have the meaning given to them in the schedule when 
used in any future ASP or Scottish instrument.  In order to ensure that defined terms keep pace 
with change and development for the future, the Bill provides that this schedule may be changed 
by the Scottish Ministers by order to be made under the Parliament’s affirmative procedure. 

26. Section 26 makes provision for the service of documents on an individual or a body.  At 
present, only service by post is covered by the Interpretation Order.  This section intends to 
provide a far more flexible default rule extending the provisions to include the service of 
documents by other means rather than just by post.  Service can be effected by personal delivery 
as well as registered post service, recorded postal service, and, if agreed in advance with the 
recipient, by electronic communications. 

Part 2 – Scottish statutory instruments 

27. Part 2 of the Bill delivers two overarching policy objectives.  Firstly, as already indicated, 
its purpose is to replace the SI Order.  Secondly, it seeks to implement a range of reforms arising 
from the 3rd Session Subordinate Legislation Committee (SLC) Report on the Regulatory 
Framework (12th Report, 2008 – SP Paper 74).  The Scottish Government responded formally to 
the SLC Report in 2008 and undertook to bring forward legislative proposals which would 
reflect the SLC’s recommendations. 

28. The Government recognises that decisions on the form and detail of the scrutiny process 
properly lie with the Parliament.  Scrutiny of subordinate legislation is a significant part of the 
work undertaken by parliamentary committees and it is therefore essential that the arrangements 
intended to underpin that work make best use of committee time, and enable members to hold 
the Government properly to account. 

29. The Government has its own direct interest in the efficiency of the Parliament’s processes 
for handling the programme of subordinate legislation. A careful balance requires to be struck 
between Ministers’ ability to exercise the delegated powers given to them by Parliament and the 
delivery of effective parliamentary scrutiny. 

30. It is also essential that the wider interests of external bodies and the general public are 
properly considered when making any reforms to subordinate legislation procedures.  Questions 
of transparency and accessibility are of vital importance in this context. There is a special 
obligation on both the Parliament and the Government to ensure that the mechanisms by which 
subordinate legislation is made, scrutinised and implemented reflect the founding principles of 
the new Parliament, as expressed by the Consultative Steering Group. 
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31. The changes provided for in the Bill will apply to SSIs made under both pre and post 
commencement enactments and also to the small number of UK statutory instruments (for 
example, orders under the Scotland Act 1998) that are subject to procedure in the Scottish 
Parliament. 

Definition of “Scottish statutory instrument” 
32. The Bill breaks the link with the Statutory Instruments Act 1946 by providing a list of 
functions which will be exercisable by SSI.  At present, SSIs are defined under the SI Order by 
reference to arrangements for statutory instruments within the Westminster system. A SSI is 
defined as a subspecies of statutory instrument.  The new definition will mean that it is no longer 
necessary to define a piece of Scottish subordinate legislation as a statutory instrument in the 
parent ASP in order for it to be treated as a SSI.  Section 27 of the Bill makes the necessary 
provision. 

33. Section 27 introduces further innovation by removing, in some circumstances, the need to 
explicitly state in the parent ASP that functions are exercisable by SSI.  The section provides a 
default position that, firstly, the functions of the Scottish Ministers, the First Minister or the Lord 
Advocate of making, confirming, or approving orders, regulations or rules and, secondly, a 
function of Her Majesty of making an Order in Council by virtue of an ASP an instrument made 
under an ASP or any other enactment (provided the function is exercisable within devolved 
competence) will, by default, be exercised by SSI.  This means that it will no longer be necessary 
to state explicitly that such functions are to be exercised by SSI.  The default position covers the 
functions most commonly exercised by SSI, in any other case if the function is to be exercisable 
by SSI it will continue to be necessary to spell this out on the face of an ASP. 

34. Schedule 2 to the Bill adapts enactments passed before Part 2 of the Bill is brought into 
force to ensure that instruments made under them are appropriately classified as SSIs following 
the revocation of the SI Order by Part 7 of the Bill. 

Parliamentary scrutiny 
35. The SLC Report contained a series of recommendations aiming to streamline the current 
8 types of scrutiny procedure applicable to SSIs before the Parliament.  The Government agreed 
that there was scope to refine the existing scrutiny arrangements and the Bill therefore provides 
for three key scrutiny procedures for instruments.  SSIs are categorised as being subject to 
negative procedure, affirmative procedure and no procedure (other than laying).  The 
Government also supported the recommendation in the SLC Report that the period, from the 
point of being laid before the Parliament, after which instruments subject to the negative 
procedure can come into force should be extended from 21 days (currently provided for in article 
10(3) of the SI Order) to 28 days. 

36. Section 28 provides that a SSI by which a power to make devolved subordinate 
legislation subject to the negative procedure is exercised must be laid before the Parliament as 
soon as practicable after being made, but not less than 28 days prior to the instrument’s 
provisions come into force.  The Parliament will have a 40 day period, from the date of laying, in 
which to consider the instrument and decide whether or not to resolve to annul it.  Failure to 
comply with this 28 day period does not invalidate the instrument’s provisions (see section 31).  
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Section 28 also makes provision for how the 28 and 40 day periods are to be calculated and sets 
out how and by whom an instrument which Parliament has resolved to annul is consequently to 
be revoked. 

37. Section 29 provides that a SSI by which a power to make devolved subordinate 
legislation subject to the affirmative procedure is exercised cannot be made without it first 
having been laid in draft and then approved by resolution of the Parliament.  The advantage of 
this approach is that future legislation need only use the expression “the affirmative procedure” 
in order to apply the requirements of section 29(2) rather than spell out those requirements in full 
each time.  The provision promotes consistency in the statute book. 

38. Any SSI, by which a power to make devolved subordinate legislation is exercised which 
does not fall to be scrutinised under either the negative or affirmative procedure, is to be treated 
as a no procedure (other than laying) instrument (section 30).  Such a SSI is to be laid before the 
Parliament as soon as practicable after it is made and before it comes into effect.  However, 
failure to meet the requirements of section 30, or to fulfil the requirements for laying the SSI as 
set down in the Parliament’s Standing Orders (see sections 31 and 32 respectively) will not 
invalidate the SSI. 

39. It should be noted in the foregoing discussion of sections 28 to 30, that it pertains only to 
SSIs by which a power to make devolved subordinate legislation is exercised. That means those 
provisions do not apply to two types of SSI. Those which are local instruments, which are not 
laid before the Parliament at all and those which are subject to special parliamentary procedure, 
which are dealt with in Part 5 of the Bill (section 37). 

40. Section 33 is one of the Bill’s innovations. It provides for the Scottish Ministers to 
combine powers to make devolved subordinate legislation subject to no procedure (other than 
laying) and negative procedure where Scottish Ministers consider this desirable so that they can 
be exercised together and in the same SSI, which will then be subject to the negative procedure.  
This will clarify the legal position around such combined SSIs. 

Power to change procedure to which subordinate legislation is subject 
41. The SLC Report identified a need for subordinate legislative frameworks set down in 
ASPs to be reviewed as part of the Parliament’s responsibility for conducting post legislative 
scrutiny.  Recommendation 4 of the SLC Report therefore proposed a mechanism for altering the 
type of scrutiny that a SSI was to be subject to, to ensure that the procedures applied to the 
instrument remain appropriate in the light of changing circumstances. 

42. The Bill therefore provides for the introduction of a new procedure whereby the Scottish 
Ministers may change, in response to a motion from the Parliament, the type of parliamentary 
scrutiny to which SSIs are subject (section 34).  For instance, a SSI subject, under the parent 
ASP, to the negative procedure may be subjected to the affirmative procedure if the Parliament 
resolves there should be such a change and Ministers bring forward the necessary instrument to 
effect the change.  The SSI used to implement that change will itself be subject to the affirmative 
procedure. 
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Part 3 – Publication of Acts and instruments 

Official prints of Acts 
43. Once Bills become ASPs they are to be numbered by the Clerk of the Parliament, 
consecutively according to the date they received Royal Assent, in each calendar year (section 
38).  This number is to be written on the “official print” of the ASP in accordance with section 
28(4) of the Scotland Act 1998. In order to have the ASP printed the Clerk of the Parliament will 
send a certified copy of the ASP to the Queen’s Printer for Scotland, who will ensure it is 
published and printed for sale (section 39).  In order to ensure the preservation of the public 
record, the Clerk of the Parliament is to send the official print of the ASP to the Keeper of the 
Records of Scotland who will preserve it (section 40). 

Publication of instruments 
44. In order to ensure that SSIs are made public the responsible authority will be required to 
send a certified copy of each instrument, as soon as practicable after it is made, to the Queen’s 
Printer for Scotland (section 41), who will then have it published in accordance with regulations 
under sections 41(2) and 42.  SSIs will, for reference purposes, be required to be published and 
numbered; detailed provision for those matters will be made in regulations by the Scottish 
Ministers by virtue of section 42 of the Bill.  There are also some instruments that require to be 
published in either the London, Edinburgh or Belfast Gazettes and the Bill, at section 43, defines 
what this entails. 

45. In terms of section 92 of the Scotland Act 1998, the Queen’s Printer for Scotland is 
required to print copies of subordinate legislation referred to in subsection (4) of that section. As 
legislation is increasingly accessed online the Government considers it unnecessary and a waste 
of resources to require every SSI to be printed. Accordingly, section 41 of the Bill requires all 
SSIs to be published but not printed, and section 44 of the Bill removes the requirement to print 
SSIs in terms of section 92 of the Scotland Act. Recognising that not everyone has the facilities 
to access electronic copies of legislation, it is intended the regulations dealing with the 
publication of SSIs, to be made under section 42 of the Bill, will require the Queen’s Printer for 
Scotland to furnish individuals with hard copies of SSIs on request. 

Queen’s Printer: delegation of functions 
46. It is expedient to ensure that the Queen’s Printer for Scotland is able to delegate the 
functions conferred on her by the Bill.  Indeed she already delegates those functions, which are 
currently conferred on her by the Scotland Act 1998 and the Interpretation Order.  Section 45 
allows for such delegation. 

Part 4 – Pre-consolidation modification of enactments 

47. From time to time there is a requirement to consolidate different pieces of legislation and 
under the present arrangements (Parliament’s Standing Orders Rules 9.18 and 9.18A) no changes 
except those recommended by either the Scottish Law Commission or the (English and Welsh) 
Law Commission and the Scottish Law Commission jointly are permitted within a Consolidation 
or Codification Bill. 
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48. Law Commission recommendations are only made in respect of changes which are 
considered strictly necessary to achieve a consolidation. It can however be useful to make 
somewhat wider changes to bring about a cleaner and more satisfactory consolidation of the 
legislation concerned.  It is intended that the Scottish Ministers will be able to assist 
consolidation by using an order making power, subject to the affirmative procedure, to make 
changes which facilitate, or are otherwise desirable in connection with, a Consolidation or 
Codification Bill (section 47).  An example of its proposed use would be if 3 Acts on housing are 
being consolidated into one.  The newer Acts may define “house” as including a caravan, 
however, the oldest Act does not.  From a policy perspective it makes sense for the material in 
the oldest Act to apply to caravans.  At present, a Bill would have to be passed to amend the 
oldest Act before the consolidation Bill was dealt with by the Parliament.  There might not be 
parliamentary time available to deal with the Bill amending the oldest Act.  Under the proposals, 
an order could be made amending the oldest Act.  If the order were agreed to by the Parliament, 
the consolidation Bill would reproduce the law as amended by the order. 

49. The limitation on the purposes for which such an order can be made (strictly to assist 
consolidation or codification) means that the power cannot be used to make changes purely to 
achieve policy objectives. No order can be made unless and until a Consolidation or Codification 
Bill (or group of Bills) has been introduced to the Parliament and the order will only take effect 
immediately before the Bill, or Bills, is, or are, brought into force.  

Part 5 – Orders subject to special parliamentary procedures 

50. Some subordinate legislation in Scotland is still subject to SPP (“special parliamentary 
procedure”) mainly in relation to the compulsory acquisition of property belonging to local 
authorities and heritage organisations of (i.e. Acquisition of Land (Authorisation Procedure) 
(Scotland) Act 1947, New Towns (Scotland) Act 1968, National Heritage (Scotland) Act 1991 
and Crofters (Scotland) Act 1993).  Many instances in which this procedure previously applied 
have now been brought within the new regime established by the Transport and Works 
(Scotland) Act 2007.  To the extent that it does still apply, SPP is currently provided for in the 
SPP Order. 

51.  The provisions in Part 5 replicate the effect of provisions in the SPP Order. Before a 
special procedure order can be made, confirmed or approved any requirements in the enabling 
enactment requiring notice to be served must be complied with and notice must be given by 
advertisement (section 49). 

52. If a special procedure order is objected to and that objection is maintained then the order 
has to be confirmed by an ASP (section 50). 

53. Any Bill introduced to confirm a special procedure order which has been objected to in 
terms of section 50 will, unless an alternative procedure is provided for in the Parliament’s 
Standing Orders, be considered in the Parliament using the Private Bills procedure. 

54. If no relevant objections are made to a special procedure order (or any relevant objections 
are withdrawn) the order itself is subject to scrutiny in the Parliament (section 51). In order to 
ensure that the fullest information is available to the Parliament when considering a special 
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procedure order, a confirmation Bill (where objections are made) or the order itself (where they 
are not or not maintained) will be accompanied by a statement from the Scottish Ministers giving 
details of any objections which were not withdrawn and those which may have been disregarded 
in terms of section 50(5) (section 52). 

Part 6 – Laying documents (other than SSIs) before the Scottish Parliament 

55. There are instances where enactments require certain documents, for instance annual 
reports, to be laid before the Parliament. These documents are not SSIs and therefore section 32, 
which defines what laying a SSI before the Parliament entails, will not apply to them. Section 54 
is cast in similar terms to section 32. It is intended that the procedure for laying such documents 
should be decided by the Parliament and provided for in Standing Orders. 

Part 7 – Miscellaneous and general 

56. The Scotland Act 1998 (Schedule 8, paragraph 16) amended the definition of the term 
“enactment” in the Interpretation Act 1978 (Schedule 1) providing that it would not include “an 
enactment comprised in, or in an instrument made under, an Act of the Scottish Parliament.”  
Section 55 of the Bill will amend the Interpretation Act 1978 (Schedule 1) and, in relation to 
legislation within devolved competence, will reverse the current definition thereby ensuring that 
the term “enactment” as it appears in Westminster primary and secondary legislation made prior 
to 1 July 1999 and after the coming into force of section 55 will include ASPs and instruments 
made under them. The definition of “enactment” will not be changed for that Westminster 
legislation enacted in the decade since devolution began as that legislation was drafted on the 
basis that “enactment” excluded ASPs and instruments made under them. 

ALTERNATIVE APPROACHES 

Interpretation 

57. Whilst the Government considered the content of interpretation codes of other 
jurisdictions, no alternative approach for dealing with the interpretation of legislation within 
Scotland was considered.  This is because the existing provisions in the transitional order are 
operating satisfactorily and it was thought appropriate to broadly re-enact the provisions with 
appropriate amendments needed to modernise the legislation. 

Scottish statutory instruments 

58. The Government considered the recommendations of the SLC’s Report on their Inquiry 
into the Regulatory Framework in Scotland (SP Paper 751) (14th Report)) Session 2 (2006).  The 
report recommended, that “all 8 procedures for scrutinising subordinate legislation in the 
Scottish Parliament should be replaced by a new procedure…”.  This new procedure, to be 
known as the Scottish Statutory Instrument Procedure (SSIP), was aimed at introducing one 
procedure that all subordinate legislation would be subject to in the Scottish Parliament. 

59. The Scottish Government’s view was that although the SSIP was an attempt at 
simplifying procedures in fact it entailed a number of procedures – SSIP, an emergency 
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procedure and an urgent procedure.  It also considered that introduction of SSIP would increase 
the workload of the Parliament’s Committees and the complexity of the scrutiny system. 

60. As a consequence, the Scottish Government rejected the SLC’s recommendations in 
relation to SSIP.  It considers the current procedures to be well established and understood and 
that they should be retained with some modification.  As a result the Government’s approach is 
to follow the recommendations made by the SLC in their further report on the Inquiry into the 
Regulatory Framework in Scotland (SP Paper 74 (12th Report)) Session 3 (2008) and the 
provisions in the Bill reflect these. 

Special parliamentary procedure 

61. The application of SPP procedure is rare but understood by those practitioners in the area 
where they apply.  As a result, it was thought appropriate to maintain the status quo and replicate 
the terms of the SPP Order.  No alternative approaches were considered. 

Pre-consolidation modifications of enactments 

62. The proposal for an order making power to facilitate consolidation/codification is new.  
No alternative approach was considered. 

CONSULTATION 

63. The Scottish Government issued a consultation paper along with a draft Bill on 13 
January 2009.  The consultation was published on the internet and open to the general public.  
However, we targeted a number of organisations, legal academics and practitioners that we 
thought might have an interest in the Bill and drew their attention to the publication of the 
consultation document.  Although the 12 week consultation ended on 12 April 2009, we 
accepted later responses from the Scottish Law Commission and the Court of Session Judiciary. 

64. We received a total of 17 individual responses.  Only one respondent asked for both their 
personal details and response kept confidential, all others agreed to their personal details and 
responses to be made public and these have been published on the Scottish Government website.  
The nature of the submissions varied with some providing one word responses and others more 
detailed discussion of sections of the draft Bill.  Not all respondents answered all questions.  
Responses were received from: 

• Aberdeenshire Council 

• City of Edinburgh Council 

• East Ayrshire Council 

• West Lothian Council 

• Law Society of Scotland 

• Court of Session Judiciary 

• The National Trust for Scotland 

• Scottish Law Commission 
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• Scottish Committee of Administrative and Justice Tribunals Council 

• Scottish Environmental Protection Agency 

• Scottish Legal Aid Board 

• Scottish Working Group on Official Publications 

• Prof Gordon, Glasgow University 

• Mr Iain Jamieson 

• Mr Ian McLeod, Teesside University 

• Prof Colin Reid and Prof Janet McLean, Dundee University 

65. As part of the consultation process we held a consultation event in Edinburgh on 19 
March 2009.  It was attended by a number of academics, legal practitioners, representatives from 
the Parliament, the Scottish Law Commission and the Lord President’s Office.  The event took 
the form of a discussion forum where debate on the Bill’s provisions was encouraged.  There 
were many interesting points raised during the discussion which has assisted us with our analysis 
of the consultation responses. In attendance were: 

• Patrick Laden, Scottish Law Commission 

• Gregor Clark, Scottish Law Commission 

• Judith Morrison, Scottish Parliament 

• Mary Dinsdale, Scottish Parliament 

• David Smith, Lord President’s Office 

• Alan Page, Dundee University 

• Michael Clancy, Scottish Law Society 

• Ross Sanderson, Scottish Law Society 

• Chris Himsworth, Edinburgh University 

66. A report which provides an analysis of the Scottish Government consultation on the draft 
Bill will be published in the near future. The respondents to the consultation generally agree with 
the purposes of and approach taken in the Bill.  There were no novel or substantive issues raised 
in response to the consultation. 

67. In the consultation paper we made a number of suggestions for provisions that could be 
included in the Bill and as a consequence of the consultation exercise we made a number of 
changes to the Bill’s provisions, these are discussed below. 
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Changes arising from the consultation exercise 

Part 1 – Interpretation 

Definition of Scottish instrument 
68. The definition of “Scottish instrument” in the consultation draft of the Bill was 
deliberately drafted in very wide terms and included, for example, codes of practice and statutory 
guidance.  We invited views on the scope of the definition and asked if it would be preferable to 
provide a list of types of instruments that would be considered “Scottish instruments”.  
Respondents were generally in favour of the wider definition in the Bill of what is to be 
considered a “Scottish instrument”.  However, some did have concerns that it would also catch 
items that would not have legal effect (e.g. codes of practice or guidance).  The alternative 
approach (to provide a list of the types of instrument that are covered) was thought to be too 
inflexible. 

69. In view of the responses received, it was decided to amend the definition and provide a 
list of the specific types of instrument that are to be covered by the interpretation provisions in 
the Bill.  In order to address concerns that a list is too rigid and inflexible, it was decided that 
Ministers should have a power to amend the list by order, as and when appropriate. 

Crown application 
70. The consultation draft of the Bill provided that (a) the Crown would be bound by an Act 
of the Scottish Parliament or Scottish instrument only if the legislation expressly provided for 
this and (b) it abolished the rule that the Crown is bound by necessary implication.  The 
consultation paper invited views on whether the Crown should be bound by legislation only 
where the legislation made an express provision or alternatively whether it should be bound 
automatically unless expressly excluded.  The overwhelming view of respondents (with the 
exception of the Law Commission and the Lord President’s Office) was that the Crown should 
be placed in the same position as the general public and should be bound by legislation unless 
that legislation expressly stated otherwise.  The Law Society of Scotland commented that 
“Reasons would need to be found to exempt the crown from a provision rather than the other 
way round and this would be more consistent with ECHR obligations.”. 

71. In light of the responses received, it was decided to revise provision in the consultation 
draft of the Bill and provide that the Crown will now be bound by the terms of an ASP or 
instrument in future unless the legislation expressly says otherwise.  In proposing any legislation, 
the Scottish Government will have to consider the position of the Crown in any event. 

Forms 
72. The consultation paper invited views on whether the Bill should include a provision 
stating that “non-material” differences between a form prescribed by legislation and the form 
used should not affect the validity of the instrument.  The views of the consultees were that as 
long as any differences between the form as prescribed and that used were of a “non-material” 
nature then such a provision would be useful.  We therefore decided to include such a provision 
in the Bill. 
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Commencement provisions 
73. The consultation paper sought views on whether it would be useful to provide that, where 
an ASP confers on the Scottish Ministers a power to bring its provisions into force on such day 
as may be appointed by order, this power should automatically include the power to appoint 
different days for different purposes or may contain transitional, transitory or saving provision.  
Overall the consultation respondents agreed with the inclusion of such a power in the Bill, 
therefore we have included a provision to allow this. 

Part 2 – Scottish Statutory Instruments 

Combination of powers 
74. Although this matter was not raised in the consultation paper it was discussed at the 
consultation event.  The new provision in the Bill will allow powers subject to different levels of 
Parliamentary scrutiny, specifically negative and no procedure, to be exercised by the same 
instrument.  In the past there have been disagreements with the Subordinate Legislation 
Committee (SLC) on the use of combined instruments.  And during the consultation event it was 
suggested that, as we were enshrining the scrutiny procedures in statute, then the vires of 
combining powers may be brought further in to doubt.  Therefore we have included the provision 
in order to put the matter beyond doubt. 

Part 3 – Publication of Acts and Instruments 

Publication of Instruments by the Queen’s Printer for Scotland (QPS) 
75. The consultation paper sought views on whether the QPS should continue under a duty to 
arrange for the printing for sale of copies of SSIs.  The consultation responses were mixed, 
however, it is evident that society has moved away from demanding printed copies of SSIs and 
instead accessing them electronically.  The QPS confirmed that presently sales of printed copies 
of SSI amount, on average, to only 29 copies (excluding those supplied to the Scottish 
Government).  Therefore, we have removed from the Bill the obligation on the QPS to print 
copies of every SSI for sale.  We shall, however, provide in regulations to be made under the Bill 
an obligation too make printed copies of SSIs available on request. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

76. The provisions included in the Bill deal with questions of statutory interpretation and 
legislative procedures.  They have no specific implications for equalities groups or other third 
parties. Members of the public and organisations will continue to have access to relevant 
information and processes as at present.  The Bill will provide some improvement in terms of 
access to certain information by, for example, bringing together interpretation provisions for 
future ASPs and Scottish instruments in one place.  The simplification and streamlining of SSI 
procedures as a result of the Bill will also contribute to ensuring that parliamentary consideration 
of subordinate legislation is as transparent and accessible as possible. 
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DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This Memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders.  The contents of this Memorandum are entirely 
the responsibility of the Scottish Government and have not been endorsed by the Scottish 
Parliament.   

2. The Memorandum describes the purpose of each of the subordinate legislation provisions 
in the Interpretation and Legislative Reform (Scotland) Bill and outlines the reasons for seeking 
the proposed powers.  It should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill. 

OUTLINE OF BILL PROVISIONS 

3. The provisions in the Interpretation and Legislative Reform (Scotland) Bill are of a 
highly technical nature.  The Bill is split into 7 Parts. 

• Part 1 deals with the interpretation and operation of Acts of the Scottish Parliament 
(ASPs) and instruments made under them;  

• Part 2 deals with the making of subordinate legislation in the form of a Scottish 
statutory instrument (SSI) and the procedures which apply to such an instrument in 
the Scottish Parliament;  

• Part 3 makes provision about the publication of ASPs and SSIs; 

• Part 4 provides for the Scottish Ministers, by order, to make amendments to 
enactments in order to facilitate their consolidation; 

• Part 5 provides for the special procedure which applies to orders that are subject to 
special parliamentary procedure;  

• Part 6 defines what it means for documents other than SSIs to be laid before the 
Scottish Parliament; and 

• Part 7 makes miscellaneous and general provision, including provision about the 
coming into force of the Act. 
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Rationale for subordinate legislation 

4. The Bill contains 6 delegated powers provisions, which are explained in more detail 
below.  The Government has had regard, when deciding where and how provision should be set 
out in subordinate legislation rather than on the face of the Bill, to––  

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances, without having to include the 
necessary provision in primary legislation;  

• the need to make proper use of valuable parliamentary time;  

• the need to ensure that other areas of regulation can be developed in a coherent and 
consistent way by other authorities;  

• the likely frequency of amendment;  

• the possible need to change provisions in a co-ordinated way, for example to react to 
changes in approach when considering roll-out;  

• the need to anticipate the unexpected, which might otherwise frustrate the purpose of 
any provision in primary legislation approved by the Parliament. 

DELEGATED POWERS 

5. This Memorandum describes the provisions of the Bill which confer power to make 
subordinate legislation.  It sets out––  

• the person upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised;  

• the purpose of the provision and why it is considered appropriate for the matter to be 
dealt with in subordinate legislation; and  

• the parliamentary procedure, if any, to which the exercise of the power to make 
subordinate legislation is to be subject. 

6. Sections 1(7), 25(2), 34(2), 42(1), 47(1) and 57(3) contain the powers to make 
subordinate legislation.  All the instruments are to be made as orders or regulations.  All the 
instruments are subject to the affirmative procedure with the exception of commencement orders 
under section 56, which are not subject to any procedure. 
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DESCRIPTION OF DELEGATED POWERS 

Section 1(7) – Application of Part 1 – Definition of “Scottish instrument” 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative  

Provision 
7. Section 1(7) gives the Scottish Ministers the power, by order, to modify the definition of 
“Scottish instrument” set out in subsection (4).  Subsection (4) provides a fixed list of the types 
of instruments which are to be, in the meantime, “Scottish instruments”.  The provisions of Part 
1 of the Bill, which deal with the interpretation and operation of ASPs and Scottish instruments, 
apply to those instruments which fall within the definition of “Scottish instrument” in section 
1(4).  Subsection (7) allows the Scottish Ministers to change the list of instruments which fall 
within that definition and can thereby expand or constrict the types of instrument to which Part 1 
of the Bill applies.  Subsection (8) states that such an order is subject to the affirmative 
procedure.  

Reason for taking power 
8. The documents that are to be considered to be Scottish instruments may change over 
time.  This power gives Scottish Ministers the flexibility to revise the list if it becomes 
necessary. 

Choice of procedure 

9. The exercise of this power would involve amendment to primary legislation and would 
materially affect the operation of the provisions of the Bill to different types of instruments.  In 
the circumstances, it is appropriate that the order is subject to the affirmative procedure. 

Section 25(2) – Definitions in schedule 1 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Affirmative  

Provision 
10. Subsection (1) introduces schedule 1, which defines certain words and expressions and 
provides that, if a word or expression that appears in schedule 1 is used in an ASP or a Scottish 
instrument, it will have the meaning given in schedule 1.  Subsection (2) provides Scottish 
Ministers with a power by order to modify schedule 1.  Subsection (3) states that such an order is 
subject to the affirmative procedure. 

Reason for taking power 
11. Over time it is likely that schedule 1 will need to be updated.  Inclusion in the schedule is 
based on a “frequent use” test of expressions and words in ASPs and Scottish instruments.  It 
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may be desirable to remove entries which are no longer frequently used or which cease to be 
relevant or appropriate.  New entries may need to be inserted where the frequency with which a 
word or expression is used in ASPs and Scottish instruments merits it.  As well, entries may need 
to be amended if they are no longer relevant or it is appropriate to do so.  The order making 
power will provide this flexibility. 

Choice of procedure 
12. The use of this power would involve amendment to primary legislation and would affect 
the interpretation of all those ASPs and Scottish instruments to which Part 1 applies.  In the 
circumstances, it is appropriate that the order is subject to the affirmative procedure. 

Section 34(2) – Powers to change procedures to which subordinate legislation is subject 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Affirmative 

Provision 
13. Section 34 makes provision for changes to be made to the procedure to which devolved 
subordinate legislation is subject.  Subsection (2) provides that the Scottish Ministers may, by 
order, make modification of such enactments as is necessary for the purpose of giving effect to a 
parliamentary resolution that any function of making, confirming or approving a SSI which is: 

• subject to the negative procedure should instead be subject to the affirmative 
procedure;  

• subject to the affirmative procedure should instead be subject to the negative 
procedure; or 

• not subject to the negative or affirmative procedure should instead be subject to one 
of those procedures. 

Reason for taking power 
14. The Subordinate Legislation Committee (SLC) in their Report into the Regulatory 
Framework in Scotland (12th Report, 2008 (Session 3)) considered that there is a need, at times, 
to alter the scrutiny procedures that instruments are subject to in terms of their parent Act.  The 
SLC considered that the parliamentary scrutiny procedure prescribed in an enabling Act may 
cease to be appropriate where the significance of the subordinate legislation’s subject-matter has 
changed over time.  The reason for taking the power is therefore to provide flexibility to alter 
scrutiny procedure to reflect any changes in the relevant policy environment, without having to 
resort to primary legislation. 

Choice of procedure 
15. The use of this power may involve amendment of primary legislation.  It would change 
the scrutiny procedure which the legislature intended the subordinate legislation be subject to.  In 
the circumstances, it is appropriate that the instrument is subject to the affirmative procedure. 
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Section 42(1) – Publication, numbering and citation regulations 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations  
Parliamentary procedure: Affirmative  

Provision 
16. This section enables the Scottish Ministers, by regulations subject to the affirmative 
procedure, to make provision for, or in connection with, the publication, numbering and citation 
of SSIs.  It also enables the regulations to make provision for charging for the provision of 
copies of the SSIs or of the lists or annual editions of them.  It is intended that this power will be 
used to make detailed provision similar to that in articles 5 to 9 of the Scotland Act 1998 
(Transitory and Transitional Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096).   

Reason for taking power 
17. It is appropriate that detailed arrangements about publication, numbering and citation of 
SSIs should be included in subordinate legislation.  This allows flexibility, for example to 
include new methods of publication and for variation of the charges for legislation as 
appropriate.  

Choice of procedure 

18. The use of this power could change the manner in which the Queen’s Printer for Scotland 
carries out her functions.  Given the potential consequences in relation to how legislation is made 
public, it is appropriate that the instrument is subject to the affirmative procedure. 

Section 47(1) – Pre-consolidation modifications of enactment 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative 

Provision 
19. Section 47(1) gives the Scottish Ministers the power, by order subject to the affirmative 
procedure, to “make such modifications of enactments relating to a particular subject as in their 
opinion facilitate, or are otherwise desirable in connection with, the consolidation of the law on 
the subject”.  The focus of the power is on producing a satisfactory consolidation.  It could not 
be used to make substantive policy changes for their own sake. 

20. Subsection (2) provides that no order can be made unless a Bill, or a group of Bills 
consolidating the law on the subject has either been introduced in the Scottish Parliament or 
presented to either House of Parliament.  This ensures that the subject committee and other 
committees (e.g. the SLC) scrutinising the order have before them the draft consolidated 
legislation in order to see the proposed changes in the context of the consolidation that they are 
intended to facilitate and so can judge better whether the power is being properly used.  The 
provision refers to “a group of Bills” because it is possible that a consolidation may proceed by 
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way of more than one Bill.  Paragraph (b) will enable the power to be used in connection with a 
consolidation Bill at Westminster.  The power can only be used to make modifications which 
would be within the legislative competence of the Parliament.  Section 47(3) provides for the 
order to take effect immediately before the consolidated Act, or group of Acts, commence.  
Section 47(5) defines consolidation as including the restatement of the common law; this allows 
provision to apply to Codification Bills too. 

Reason for taking power  
21. The power to make pre-consolidation modification of enactments will facilitate the 
consolidation of legislation.  

Choice of procedure 
22. The uses to which this power can be put are restricted in that the power can only be used 
to make modifications which facilitate, or are otherwise desirable in connection with a 
consolidation or codification.  The power therefore cannot be used to make substantive policy 
changes.  Nevertheless, the power can be used to modify primary legislation and for that reason 
it is appropriate that the instrument is subject to the affirmative procedure.  

Section 57(3) – Commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: None 

Provision 
23. Section 57(2) provides that, with certain exceptions, the Act comes into force at the 
beginning of the day after the day on which the Bill for the Act receives Royal Assent.  This 
means essentially that Parts 1, 3, 4 and 7 (except 56(3)) come into force on that day.  Section 
57(3) provides that Parts 2, 5 and, in Part 7, section 56(3) come into force on such day as the 
Scottish Ministers may by order appoint.  

Reason for taking power 
24. Exact commencement dates for substantive provisions in the Bill are not yet definitely 
fixed and accordingly the flexibility provided by the ability to make commencement orders is 
required. 

Choice of procedure 

25. The decision on when and to what extent the Bill is commenced is an administrative issue 
for the Scottish Government.  As is usual therefore, the Government considers that the 
commencement powers should not be subject to any Parliamentary procedures. 
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Subordinate Legislation Committee 
 

51st Report, 2009 (Session 3) 
 

Stage 1 Report on the Interpretation and Legislative Reform (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The Interpretation and Legislative Reform (Scotland) Bill was introduced in 
the Scottish Parliament on 15 June 2009 by the First Minister, Alex Salmond MSP.  
The Bill and accompanying documents can be accessed on the Scottish 
Parliament website.1 

2. At its meeting on 16 June 2009, the Parliamentary Bureau agreed to 
recommend to the Parliament that the Subordinate Legislation Committee be 
designated as lead committee in consideration of the Bill at Stage 1.  The Bureau 
also recommended that the Standards, Procedures and Public Appointments 
Committee be designated as secondary committee to consider the proposals in 
Parts 4, 5 and 6 of the Bill.   

3. On 24 June 2009, the Parliament agreed that Stage 1 consideration should 
be completed by 16 January 2010. 

Purpose of the Bill 

4. The Bill has four main purposes.  Specifically, it deals with— 

• the publication, interpretation and operation of Acts of the Scottish 
Parliament (ASPs) and instruments made under them;  

• the making and publication of subordinate legislation under an ASP in 
the form of a Scottish statutory instrument (SSI) and the scrutiny 
procedures which apply in the Scottish Parliament;  

• the special procedure which applies to orders that are subject to special 
parliamentary procedure (SPP); and  

                                            
1 Interpretation and Legislative Reform (Scotland) Bill and accompanying documents. Available at: 
http://www.scottish.parliament.uk/s3/bills/27-InterpretLegRef/index.htm 
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• giving the Scottish Ministers a power, by order, to make certain 
amendments to enactments in order to facilitate their consolidation. 

 
5. Since 1999, the first three of these matters have been regulated by three 
transitional Orders made by the UK Government under the Scotland Act 1998. 
These are— 

• the Scotland Act 1998 (Publication and Interpretation etc. of Acts of the 
Scottish Parliament) Order 1999 (SI 1999/1379) (“the Interpretation 
Order”)2;  

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (SI 1999/1096) (“the SI Order”)3; and 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders 
subject to Special Parliamentary Procedure) Order 1999 (SI 1999/1593) 
(“the SPP Order”)4. 

6. In addition to making provision for the matters already covered by the 
transitional Orders, the Bill also makes provision for two new policy measures. 
Section 33, in Part 2, makes provision allowing a single Scottish statutory 
instrument to be made using combinations of powers subject to different 
parliamentary scrutiny procedures.  Part 4 of the Bill makes provision intended to 
facilitate the consolidation and codification of legislation.5 

CONSULTATION 

Scottish Government consultation 

7. The Scottish Government issued a consultation paper, including a draft Bill, 
on 13 January 2009.6  The consultation was published on the internet and open to 
the general public.  The consultation was open for 12 weeks, ending on 12 April 
2009.7 A total of 17 individual responses were received.  The Scottish Government 
published the responses on its website8 and prepared an analysis report.9 

8. As part of its consultation, the Scottish Government also held a consultation 
event in Edinburgh on 19 March 2009. The event included academics, legal 
                                            
2 Scotland Act 1998 (Publication and Interpretation etc. of Acts of the Scottish Parliament) Order 
1999 (SI 1999/1379). Available at: http://www.opsi.gov.uk/si/si1999/19991379.htm 
3 Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 1999 (SI 
1999/1096). Available at: http://www.opsi.gov.uk/si/si1999/19991096.htm 
4 Scotland Act 1998 (Transitory and Transitional Provisions) (Orders subject to Special 
Parliamentary Procedure) Order 1999 (SI 1999/1593). Available at: 
http://www.opsi.gov.uk/si/si1999/19991593.htm 
5 Policy Memorandum, paragraph 4. 
6 Scottish Government (2009). Interpretation and Legislative Reform (Scotland) Bill: Consultation 
Paper. Available at: http://www.scotland.gov.uk/Publications/2009/01/12112118/0 
7 Policy Memorandum, paragraph 63. 
8 Consultation responses. Available at: 
http://www.scotland.gov.uk/Publications/2009/04/23115703/0 
9 Scottish Government (2009). Interpretation and Legislative Reform (Scotland) Bill: Consultation 
Analysis Report. Available at: http://www.scotland.gov.uk/Publications/2009/07/09112640/0 
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practitioners, and representatives from the Scottish Parliament, the Scottish Law 
Commission and the Scottish Government.10 

9. In the Policy Memorandum, the Scottish Government states that the 
respondents to its consultation had generally agreed with the purposes of and 
approach taken in the Bill.  It states that, “there were no novel or substantive 
issues raised in response to the consultation”.11 

Scottish Parliament consultation 

Call for evidence 
10. The Subordinate Legislation Committee and Standards, Procedures and 
Public Appointments (SPPA) Committee issued a joint call for written evidence on 
the general principles of the Bill on 29 June 2009.  The closing date for making 
written submissions to both Committees was 14 August 2009.  A total of eight 
submissions were received by the deadline with a further two submissions 
accepted after this date.  The submissions are published on the Scottish 
Parliament website.12 

Oral evidence 
11. In addition, the Subordinate Legislation Committee held two oral evidence 
sessions.  The oral evidence sessions were arranged as follows— 

27 October 2009 

Andrea Longson, Senior Librarian, Advocates Library, Roderick Thomson QC, and 
Brian Gill, Advocate, Faculty of Advocates; 

Patrick Layden QC TD, Commissioner, and Gregor Clark CB, Parliamentary 
Counsel, Scottish Law Commission; 

Iain Jamieson, Solicitor, the Law Society of Scotland. 

3 November 2009 

Bruce Crawford MSP, Minister for Parliamentary Business; 

Colin Wilson, First Scottish Parliamentary Counsel, Office of the Scottish 
Parliamentary Counsel; 

Elspeth MacDonald, Constitution and Parliamentary Secretariat, Fraser Gough 
and Alison Fraser, Scottish Government Legal Directorate, Scottish Government. 

12. These evidence sessions were preceded by a short background briefing by 
the Scottish Government Bill team for both the Subordinate Legislation Committee 
and the SPPA Committee on 8 September 2009.  This session was held in private. 

                                            
10 Policy Memorandum, paragraph 65. 
11 Policy Memorandum, paragraph 66. 
12 Written submissions received. Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/inquiries/ILRBill/ILRBill-evid.htm 
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Supplementary written evidence 
13. Supplementary written evidence was received from the Minister for 
Parliamentary Business, the Scottish Law Commission and the Faculty of 
Advocates.  This correspondence is published on the Scottish Parliament 
website.13 

Standards, Procedures and Public Appointments Committee report 
14. The SPPA Committee did not take oral evidence on the Bill.  That Committee 
published its report to the Subordinate Legislation Committee on the Bill at Stage 1 
on 2 October 2009.14  A copy of the SPPA Committee report is included as 
Annexe B to this report. 

ISSUES CONSIDERED BY THE COMMITTEE 

Structure of report 

15. The Committee considered all Parts of the Bill and the associated schedules.  
The issues which received particular scrutiny are discussed below in the order in 
which they arise in the Bill.  Schedules are considered immediately following the 
sections by which they are introduced.  Delegated powers provisions in the Bill are 
also considered at the point where they arise. 

16. Some issues were raised with the Scottish Government via correspondence.  
The responses received from the Minister are referred to at the appropriate point 
in the report. 

17. The Committee also considered the implementation of Scottish Law 
Commission reports.  This is an issue related to, but not presently addressed in, 
the Bill. 

PART 1 – INTERPRETATION 

Background 

18. The Policy Memorandum explains that Part 1 of the Bill replaces the 
transitional Interpretation Order and is intended to provide for the interpretation 
and operation of all future ASPs and future instruments made under them.  The 
Scottish Government states that the majority of the provisions simply replicate the 
effect of provisions in the Interpretation Order and as such closely resemble the 
Interpretation Act 1978 (“the 1978 Act”), on which the Interpretation Order is 
based.  The Government considers that the policy approach recognises that the 
existing interpretation code has operated satisfactorily and its terms are familiar to 
practitioners.15   

                                            
13 Supplementary written evidence.  Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/inquiries/ILRBill/ILRBill.htm 
14 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1.  Available at: 
http://www.scottish.parliament.uk/s3/committees/stanproc/inquiries/ilrb/ILRB_Stage1report.pdf 
15 Policy Memorandum, paragraph 6. 
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19. However, there are some changes to the status quo where the Scottish 
Government considers it appropriate to modernise the legislation.  These are— 

• the Crown will now be bound by the terms of an ASP or instruments 
under them unless it is expressly exempted; 

• the common law position with regards to an ASP binding the Crown by 
necessary implication is abolished; 

• a new section expands the current provision for the service of 
documents; 

• a new provision has been added which deals with the power to appoint 
a person to an office; 

• a new provision has been added to deal with non-material deviations 
from prescribed forms; and 

• a new provision provides for additional powers on commencement of an 
ASP by order.16   

Section 1 – Application of Part 1 

20. The Explanatory Notes explain that Part 1 does not apply to existing ASPs 
and instruments made under them in the period since devolution and before the 
coming into force of this Part of the Bill.  The Interpretation Order will continue to 
apply in relation to ASPs and instruments made under them before that day.  This 
is given effect to by the making of saving provision in section 56(2).17 

21. Part 1 also does not apply to Acts of Parliament and instruments made under 
them, even although they may relate to devolved matters.  The Scottish 
Government states that the principal reason for that is that it would create 
uncertainty and confusion for the reader if some provisions in Westminster Acts 
fell to be interpreted in accordance with Part 1 while other provisions fell to be 
interpreted in accordance with the 1978 Act.18 

22. In his written submission, Iain Jamieson suggested that section 1(2)(b) 
should be omitted.  He put forward two reasons: firstly, he argued that it creates 
uncertainty because it is frequently difficult to ascertain whether the context of the 
Act or instrument impliedly “otherwise requires”; and secondly, he considered that 
it is unnecessary.  He submitted that as the provision will only apply to future ASPs 
and instruments, when drafting a provision in the future— 

“if [it] is not intended that some expression or other should not attract the 
meaning in Part 1, it should not be difficult for the drafter to say so expressly.  
Otherwise, the only purpose of section 1(2)(b) is to protect the drafter from 

                                            
16 Policy Memorandum, paragraph 6. 
17 Explanatory Notes, paragraph 13. 
18 Explanatory Notes, paragraph 14. 
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the consequences of having omitted to do so. This is not a proper purpose 
for a legislative provision.”19 

23. Responding to these points on behalf of the Scottish Government, Colin 
Wilson, First Parliamentary Counsel, confirmed that the provision in section 1(2)(b) 
is a generalised version of the qualifications that currently appear throughout the 
rules in the 1978 Act and the Interpretation Order.  He explained the purpose of 
the rules— 

“It is worth noting that the rules in Part 1 of the Bill are merely default; they 
are not absolute. They are legislative presumptions, if you like, that can be 
departed from. They avoid the need for each Act and instrument of the 
Scottish Parliament to repeat standard provisions. In many cases, the default 
rules will do all that is necessary, and it will not be necessary to do any more. 
In other cases, they might not go far enough and the Act or instrument might 
need to make further or different provision to deal with particular 
circumstances. That situation is covered in section 1(2)(a).”20 

24. In its written submission, the Scottish Law Commission suggested to the 
Committee that the provisions in Part 1 would be of more use to the reader if the 
qualifications in section 1(2)(b) were attached to the individual rules rather than 
being a general qualification that readers would need to be aware of and require to 
refer back to when necessary.21 

25. However, when he appeared before the Committee, the Minister rejected the 
Scottish Law Commission’s suggestion— 

“The reader needs to be aware of the general provisions in section 1, such as 
those that explain which Acts or instruments of the Scottish Parliament Part 1 
of the Bill applies to, so that they can understand properly the effect of the 
detailed rules that will inevitably follow the rest of the legislation.  Section 1(2) 
contains a general provision about the circumstances under which Part 1 
would not apply, and I think that that provision should be in section 1.”22 

26. The Committee notes that the provision in section 1(2)(b) is a general 
qualification.  In the 1978 Act and the Interpretation Order, individual rules 
have qualifications attached to them, usually in the form “unless the 
contrary intention appears”.  The approach adopted in the Bill is, therefore, a 
significant change and has prompted comments and questions from the 
Scottish Law Commission and Iain Jamieson.  Nonetheless, the Committee 
acknowledges that one of the stated policy objectives for the Bill is to 
modernise the legislation where it is appropriate to do so.  In light of the 
response received from the Scottish Government, the Committee is content 
to support the proposed approach. 

                                            
19 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
20 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
754. 
21 The Scottish Law Commission. Written submission to the Subordinate Legislation Committee. 
22 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
754. 
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Section 1(7) – Definition of “Scottish Instrument” 

27. Section 1(7) gives the Scottish Ministers the power, by order, to modify the 
definition of “Scottish instrument” as set out in subsection (4). This power is 
exercisable by the affirmative procedure.  Subsection (4) provides a closed 
definition of the types of instruments which are to be “Scottish instruments”.  This 
definition sets out which instruments the interpretation provisions of Part 1 of the 
Bill will apply to.  

28. The types of instrument listed in section 1(4) are the more formal types which 
are currently made by statutory instrument (rules, regulations, orders, Orders in 
Council, and schemes).  Warrants and byelaws are also proposed to be included.  
This excludes (for the present) the less formal types of instrument under Acts of 
the Scottish Parliament which are not made by statutory instrument, such as 
directions, codes of practice, and statutory guidance.   

29. Subsection (7) enables the Scottish Ministers to change the list of 
instruments which fall within the definition of “Scottish instrument”.  This may 
expand or constrict the types of instrument to which Part 1 of the Bill applies.  

Change of approach from the Interpretation Order 
30. This approach is different from that taken by the Government in the 
transitional Interpretation Order, which the Bill replaces, and the draft Bill on which 
the Government consulted.  The rules of interpretation contained in Schedules 1 
and 2 to the Order apply to “Scottish subordinate legislation” as defined by article 
2(1) of the Interpretation Order.  That definition covers the same list of types of 
instrument as in section 1(4), but adds “and other instruments made under an Act 
of the Scottish Parliament”.  In the consultation draft Bill, “Scottish instrument” was 
defined in Schedule 1 as “an instrument made by virtue of an Act of the Scottish 
Parliament (whenever made)”.  This follows the approach in the transitional 
Interpretation Order, so far as including other types of instrument made under 
ASPs.  This could cover codes of practice, directions or statutory guidance.  The 
Consultation Paper commented— 

“The expression “Scottish instrument” is intended to capture not only those 
types of subordinate legislation but also all other types of instrument made by 
virtue of an ASP.  So as well as orders and regulations, it would for example 
include directions given by the Scottish Ministers and guidance and codes of 
practice issued by virtue of an ASP.  It is thought that it would be useful for 
Part 1 to apply to all such instruments.”23   

31. Accordingly, in the transitional Interpretation Order, the definition of 
instruments to which the rules of interpretation are applied is a fixed and wider 
definition.  Section 1(7) proposes a power to amend the definition by adding or 
removing instruments from the specified list.   

                                            
23 Scottish Government consultation paper on the draft Bill, page 8.  Available at: 
http://www.scotland.gov.uk/Publications/2009/01/12112118/0 
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32. The Government’s written response to the Committee in relation to section 
1(7)24 explains that, as a result of the representations made in the consultation 
process on the Bill, the Government considered that the overriding principle that 
the Bill should follow is that the definition of “Scottish instrument” should make it 
absolutely clear which types of instrument are caught.  The more restricted (list) 
definition of instrument is therefore used, to remove any uncertainty on what types 
of instruments are, or are not, covered.  To address the concerns raised during 
consultation about lack of flexibility and the possibility that the list may become out 
of date over time, the power is proposed to modify the definition in section 1(4). 

33. The Committee recognises that the choice of this approach is a matter of 
policy and substance rather than the consideration of delegated powers. The 
Committee agrees that the scope of the power in section 1(7) is clear, in so far as 
the types of instruments are defined in section 1(4), and the power is proposed to 
be able to modify that list of instruments made by virtue of ASPs.  The Committee 
also agrees that, given the power will modify section 1(4) of the Bill, it is 
appropriate that scrutiny by the affirmative procedure is applied.      

The power to remove (as well as add or modify) types of instrument 
34. The Committee asked the Minister for Parliamentary Business in oral 
evidence why the Government considered it necessary or appropriate that a power 
should be taken to modify the lists of types of instrument as set out in section 1(4) 
by removal of types, as well as addition of further types (such as directions or 
codes of practice) and whether this might cause confusion to readers of the law.  
The Minister responded— 

“The Interpretation Order differs from the 1978 Act in some respects, so there 
is already inconsistency in the system.  For example, the interpretation order 
sets out definitions of words and expressions for the purposes of the 
Scotland Act 1998, so the reader of Scottish legislation is aware that the 
interpretation provisions that apply to ASPs and SSIs are different from the 
provisions that apply to Westminster Acts and subordinate legislation. Users 
have had 10 years' experience of dealing with different sets of interpretation 
rules and as far as I am aware the situation has not caused particular 
problems.”25 

35. The Government’s written response to the Committee on section 1(7) also 
explained why it considered it necessary and appropriate to take the power to 
remove categories of instrument, as well as add further categories, or amend 
existing categories— 

“This takes into account the ability to adjust terminology of the types of 
instruments caught if names were to change or to adjust a category which we 

                                            
24 Scottish Government. Response to questions raised on the Delegated Powers Memorandum.  
Letter dated 29 September 2009. Available at:  
http://www.scottish.parliament.uk/s3/committees/subleg/inquiries/ILRBill/Correspondence/2009092
9JMtoDW-DPMresponse.pdf 
25 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
753. 
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did not intend to catch in its entirety and to substitute one type for a more 
restrictive type.”26 

36. On any possible removal of types of instrument from section 1(4), the written 
response confirms this would only be proposed after careful consideration of all 
the likely consequences of such a change— 

“We would also consider whether it was necessary to make savings or 
transitional provision in order to remove any undesirable effects that any 
change might have on existing Acts or instruments.”  

37. The Committee acknowledges that the power to modify the types of 
instrument in section 1(4) offers a more flexible position to apply the rules of 
interpretation in Part 1 of the Bill to the correct categories of Scottish instrument, 
over time as the new regime develops.  As the Minister for Parliamentary Business 
explained in evidence, this may result in a complex system in determining which 
set of interpretation rules will be applied to any particular instrument.  The rules to 
be applied may also vary, depending on when an instrument is made.  

38. In relation to the scope or width of the power proposed in section 1(7), 
however, the Committee considers that such matters relate to the policies 
underlying the proposed new rules, rather than raising a concern as to the defined 
scope or the width of the delegated power.  The exercise of the power will also be 
subject to the affirmative procedure under the Bill.  

39. The Government in its response also indicated that, in making any 
modification under section 1(7), it might be necessary to make savings or 
transitional provisions, to remove any “undesirable effects that any change [in 
applying the rules of interpretation] might have on existing Acts or instruments”.27   

40. The Committee notes, however, that section 1 of the Bill does not include a 
power to make such savings or transitional provisions, nor are such ancillary 
powers contained in Part 7 of the Bill.  The basis on which such savings or 
transitional provisions could be made may therefore be questionable.  The 
Committee therefore recommends that this aspect should be considered further for 
Stage 2 amendment by the Scottish Government. 

Acts of Sederunt, Acts of Adjournal and Orders of Council   
41. An issue was raised in the submission by the Judges of the Court of Session 
to the Committee, who stated— 

“We also consider there may be some doubt as to whether the term “Scottish 
instrument” as defined in section 1(4) of the Bill as introduced, now includes 
Acts of Sederunt and Acts of Adjournal. [Such Acts make the Rules of Court 
for civil and criminal procedure].  That matter would seem to be dependent 
on the question whether such instruments can be said to be “rules” within the 
meaning of section 1(4)(d) of the Bill.” 

                                            
26 Scottish Government. Response to questions raised on the Delegated Powers Memorandum.  
Letter dated 29 September 2009. 
27 Scottish Government. Response to questions raised on the Delegated Powers Memorandum.  
Letter dated 29 September 2009. 
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42. In its written response to the Committee on section 1(7), the Government 
confirmed that Acts of Adjournal and Acts of Sederunt are intended to be covered. 
The Government stated that it would consider whether and, if so, what 
amendments may be required at Stage 2 to make this clearer.28  

43. The Committee also raised with the Government whether it intended that 
Orders of Council should be included in the current scope of the list in section 1(4) 
of the Bill, as “Scottish instruments”, and whether this could be made clearer. 
Orders of Council are made in exercise of powers conferred on Her Majesty’s 
Privy Council alone.  Orders in Council are made by Her Majesty with the advice of 
Her Privy Council. 

44. The response from the Government has clarified that it is not intended that 
section 1(4) includes Orders of Council, as drafted.  It is not explained further why 
that position has been taken.  The Committee invites the Government to 
provide an explanation in its response to this report. 

45. However, the Committee considers that ultimately this does not relate to the 
proposed scope or width of the delegated power in section 1(7) (to modify the 
listing as set out in subsection (4)).  The Committee therefore does not express a 
view on the matter, as regards the consideration of the delegated powers in the 
Bill.   

46. The Committee is content with the delegated power in section 1(7) in 
principle, and that the exercise of the power should be subject to the 
affirmative procedure.  

47. The Committee also reports that— 

• section 1(4) should be clearer that Acts of Adjournal and Acts of 
Sederunt are included in the definition of “Scottish instrument”. 
The Government has indicated in its written response on delegated 
powers that it will consider amendments at Stage 2 in this respect; 
and  

• as the exercise of the power in section 1(7) may need to be 
accompanied by savings or transitional provisions, the Scottish 
Government should consider whether the Bill requires amendment, 
as there appear to be no such ancillary powers conferred by 
section 1 or Part 7. 

Section 4 – Exercise of powers before commencement of Act of the Scottish 
Parliament 

48. In the Policy Memorandum, the Scottish Government states that there are 
times when it is useful to be able to exercise powers contained in an enactment 
prior to the provisions coming into force.  It explains that section 4 of the Bill, which 
is modelled on section 11 of the New Zealand Interpretation Act 1999, is intended 

                                            
28 Scottish Government. Response to questions raised on the Delegated Powers Memorandum.  
Letter dated 29 September 2009. 
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to allow certain powers conferred by an enactment to be exercised during the 
period between an ASP receiving Royal Assent and the provision coming into 
force, the “pre-commencement period”.  It also prevents anything done during the 
“pre-commencement period” having any effect until the provision under which the 
power was exercised comes into force.29 This section replicates the principle set 
out in article 10 of the transitional Interpretation Order and section 13 of the 
Interpretation Act 1978. However it goes further in that it provides a more detailed 
explanation of the “pre-commencement period” during which the powers may be 
exercised notwithstanding that the relevant provisions are not yet in force. 

49. The Scottish Government was asked why the pre-commencement period 
would begin on the date of Royal Assent as the power would not be of legal effect 
at all until after Royal Assent.  

50. The Scottish Government responded— 

“In terms of section 28(3) of the Scotland Act 1998, Royal Assent is deemed 
to have been received at the beginning of the day on which the relevant 
Letters Patent are recorded. The pre-commencement powers conferred by 
section 4 of the Bill are therefore legally effective from the beginning of that 
day; regardless of whether the relative Bill receives Royal Assent later in the 
day.”30 

51. The Committee also asked whether this would only apply to powers of 
Ministers.  For example, if a new office were created – like the Keeper of the 
Register of Tartans – whether the Keeper could exercise functions under this 
power before the provisions conferring those functions are commenced? 

52. The Scottish Government confirmed that the pre-commencement powers 
would be generally applicable— 

“… in the example given, the Keeper of the Register of Tartans could 
undertake the activities referred to in section 4(1) of the Bill, subject to the 
caveats of subsections (2) and (4) before the provisions of the Scottish 
Register of Tartans Act 2008 comes into force. For instance the Keeper 
might work in advance on establishing a website ahead of section 4(2)(a) of 
the 2008 Act coming into force.”31 

53. The Committee agrees that the exercise of powers prior to 
commencement is sometimes appropriate in order to facilitate the operation 
of an ASP once commenced.  It also notes that section 28(3) of the Scotland 
Act deems Royal Assent to have occurred at the beginning of the day on 
which Letters Patent are recorded.  The Committee notes, however, that the 
default position for commencement set out in section 2(2), and therefore 
legal effect, of provisions of an ASP is the day after Royal Assent.  It prefers 
the certainty afforded by this approach.  The Committee considers that no 
                                            
29 Policy Memorandum, paragraph 14. 
30 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
31 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
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part of the ASP should be in operation before it can be properly evidenced 
that it has received Royal Assent.  It is not considered desirable that 
Ministers and any other bodies on whom powers are conferred should be 
entitled to exercise powers in advance of the time at which Letters Patent 
are recorded, notwithstanding the deeming provision afforded by section 
28(3).   

54. The Scottish Government is invited to give further consideration to 
whether the pre-commencement period should commence on the day after 
Royal Assent and to comment on any difficulties this may cause in its 
response to this report. 

Section 8 – Additional powers on commencement by order 

55. The use of orders has become the standard form for specifying 
commencement powers in Government Bills where there is to be a discretion as to 
when commencement is to take place. 

56. Section 8 provides for the exercise of powers in relation to the 
commencement of an ASP, allowing that such power may provide for different 
days to be appointed for different purposes.  It also provides that the 
commencement power will include ancillary powers to make “such transitory, 
transitional or saving provisions as the Scottish Ministers consider appropriate”.32 

57. In accordance with the default provision to be established by section 30 of 
the Bill, unless the parent act otherwise specifies, commencement orders will be 
laid only and not subject to any Parliamentary procedure. 

58. In oral evidence, concern was expressed by witnesses about standardising 
ancillary powers on commencement and their being subject to no procedure. 
Gregor Clark, Scottish Law Commission, said that transitional amendments should 
not be able to be made in that way— 

“Section 8(3) is not needed at all if the Bill contains section 33, which allows 
procedures to be combined. An instrument could be passed using the 
maximum procedural formality: the affirmative procedure, if there were 
something in it needing that procedure. So if a transitional amendment seeks 
to modify statute it should be dealt with under the affirmative procedure.”33   

59. Iain Jamieson supported Mr Clark’s proposition— 

“If the Government wanted to combine the two functions, the procedure that 
is attendant on the transitional provision should apply to the commencement 
order. That would give the Government the flexibility to commence the order 
and then make a transitional provision. If it wanted to merge the provisions, 

                                            
32 Explanatory Notes, paragraph 26. 
33 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Cols 
726-727. 
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both would be subject to negative or affirmative procedure. That is preferable 
to what section 8(3) does.” 34 

60. Responding to these suggestions, Colin Wilson, Scottish Government, gave 
consideration to the appropriate use of the commencement power— 

“The question is, is it appropriate to include transitional, transitory and saving 
provisions in a commencement order that is not subject to parliamentary 
procedure? The answer depends to a great extent on the circumstances. In 
some cases, transitional or transitory provisions may be straightforward and 
obvious—it may be clear what they will be and there may be no question of 
their requiring detailed and careful scrutiny. 

There will normally be a power in an Act to make ancillary provisions that are 
subject to more rigorous forms of parliamentary scrutiny.  That power would 
be appropriate for the more complicated or difficult cases. The purpose of 
section 8(3) is simply to allow some flexibility to deal with the simpler cases 
alongside the commencement order, without the need for two separate 
orders, and to enable things to be done as a single package.”35 

61. The Committee notes that unless a parent Act otherwise specifies, 
commencement orders will be laid only and not subject to any Parliamentary 
procedure.  The Committee considers that it would not be appropriate to 
create, as a default position, the power for Scottish Ministers to make 
transitional, transitory and saving provisions in commencement orders 
which are not subject to Parliamentary scrutiny.   

62. The Committee believes that the power to make ancillary provisions 
should be justified on a case by case basis in the context of a particular Bill.  
The Committee’s preferred option is, therefore, that subsection 8(3) be 
removed from the Bill at Stage 2.  Alternatively, the Committee considers 
that the default position for commencement orders which make ancillary 
provision should be changed to make them subject to the affirmative 
procedure. 

References to legislative provisions – sections 9–14 

63. The Policy Memorandum explains that sections 9 to 14 make provision as to 
how future ASPs and Scottish instruments are to correctly refer to various types of 
legislation: ASPs; Acts of Parliament; Acts of the Parliaments of Scotland; 
European legislation; and portions of such legislation.36   

64. Sections 10 and 11 make provision as to when ASPs cite an Act of 
Parliament, or of the Parliaments of Scotland up to and including 1707.37  In 

                                            
34 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
734. 
35 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Cols 
756-757. 
36 Policy Memorandum, paragraph 19. 
37 Explanatory Notes, paragraph 27. 
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relation to references to Acts of the Parliaments of Scotland (“old Scots Acts”), 
subsection 11(2) states that the reference is to be read as referring to— 

“(a) in the case of old Scots Acts included in any revised edition of the 
statutes printed by authority, to that edition, 

(b) in the case of old Scots Acts not so included but included in the edition 
prepared under the direction of the Record Commission, to that edition, 

(c) in any other case, to the old Scots Acts printed by the Queen’s Printer of 
Acts of Parliament, or under the superintendence or authority of Her 
Majesty’s Stationery Office.”38 

65. The Committee was made aware of an article by Professor Hector 
MacQueen, published in Scots Law News, in which he quotes Professor John 
Blackie, which suggests that the printed versions of pre-1707 Acts of the 
Parliaments of Scotland referred to in the Bill often differ from “authentic texts of 
what the pre-1707 Parliament enacted”.39 The article pointed towards a University 
of St Andrews project, The Records of the Parliaments of Scotland to 1707 
(RPS),40 as an online source of reference.  

66. The Committee asked the Scottish Government to confirm what, specifically, 
is printed under the authority of Queen’s Printer or HMSO; why these versions of 
Acts were chosen as the official reference points; and for comment on the 
alternative source suggested by Professors MacQueen and Blackie. 

67. In its response, the Scottish Government explained that the Queen’s Printer 
is appointed under Letters Patent.  It continued— 

“The Letters Patent under which the current office holder was appointed 
describe the office as– 

“…the Office of Printer to Us of all and singular acts of Parliament 
heretofore printed by the Royal Typographers for the time being or 
hereafter to be printed or purporting so to be by the command or authority 
of Us or of the Parliament of Our United Kingdom…” 

Thus the Queen’s Printer is enjoined to print Acts of the Westminster 
Parliament (both public and private and local). She is further obliged to print 
SIs, Statutory Instrument Issue Lists and annual editions of statutory 
instruments all in accordance with the Statutory Instruments Regulations 
1947.”41 

                                            
38 Interpretation and Legislative Reform (Scotland) Bill. Section 11(2). 
39 The University of Edinburgh, School of Law. Scots Law News, 17 June 2009. Available at: 
http://www.law.ed.ac.uk/sln/blogentry.aspx?blogentryref=7810 [Accessed 20 August 2009] 
[Link no longer operates] 
40 University of St Andrews. The Records of the Parliaments of Scotland to 1707. Available at: 
http://www.rps.ac.uk/ [Accessed 20 August 2009] 
41 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
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68. In relation to its choice of official reference points and alternative sources, the 
Scottish Government stated that the Bill adopts the same official reference points 
as the Interpretation Act 1978 and the transitional Interpretation Order— 

“As the 1978 Act and the transitional Order will continue to be relevant to the 
interpretation of legislation to which Part I of the Bill does not apply, it would 
not be helpful to provide different official reference points in respect of that 
legislation to which Part I does apply.” 

In any event, the Government is not aware that the current official reference 
points cause any difficulty. It is imperative in any system which depends upon 
legislative texts to have authoritative versions of those texts. The Queen’s 
Printer is appointed for the purpose of producing those authoritative versions. 
Queen’s Printers have carried that function out since the first holder of that 
office was appointed in 1889 and the Government sees no reason to change 
that position now.”42 

69. The Committee notes the Government’s comment that there is a need to be 
clear as to the authoritative versions of legislative texts.  The Committee notes that 
there is no provision made in this Bill for the authoritative version of Westminster 
statutory instruments or legislation made by the devolved administrations in Wales 
and Northern Ireland.  The Committee is aware that it is sometimes necessary to 
refer to such measures in Scottish legislation. 

70. The Committee notes the purpose for which the Queen’s Printer is 
appointed and does not seek to alter that position.  However, given the 
suggestion made by Professors MacQueen and Blackie that the pre-1707 
Acts of the Parliaments of Scotland referred to in the Bill often differ from 
“authentic texts”, the Committee encourages the Scottish Government to 
give more detailed consideration to this issue and to report its findings in its 
response to this report. 

71. The Committee invites the Scottish Government to consider whether it 
would be useful to provide for definitions of authoritative versions of 
legislation made by other jurisdictions within the United Kingdom and to 
comment in its response to this report. 

Sections 12 and 14 – scope of references to EU legislation and UK 
legislation 

72. Section 12 (references to EU instruments) provides that a reference in an 
ASP or Scottish instrument to an EU instrument (e.g. the EC Regulation 
establishing the Common Fisheries Policy) is to be understood as a reference to 
that instrument “as amended, extended or applied” by other EU instruments that 
amend it.  The Explanatory Notes to the Bill state that this is not intended to be 
ambulatory; that is, it refers to the enactment only as it has been amended or 

                                            
42 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
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extended or applied in the past.43  So the reference is fixed in time at a particular 
point – future amendments to the EU instrument are not caught. 

73. This is to be contrasted with section 14 (references to other legislative 
provisions) which provides that references to UK legislation are ambulatory – 
future changes wash through and are adopted by existing references.  This is not 
the position under article 15 of the Interpretation Order which makes no clear 
reference to future amendments. 

74. The Explanatory Notes provide some further explanation for the difference of 
approach between section 12 and section 14— 

“The reason for the difference is that paragraph 1A of Schedule 2 to the 
European Communities Act 1972, as inserted by section 28 of the 2006 Act 
[Legislative and Regulatory Reform Act 2006], confers power to make 
ambulatory references to “EU instruments”.  This allows decisions to be 
taken on a case by case basis as to whether references to EU instruments 
should be ambulatory.”44 

75. The Committee explored with witnesses this difference of approach. 

76. Patrick Layden, Scottish Law Commission, offered a personal view— 

“So far, Governments have taken the view that we expect the citizen to keep 
up with our law, and our law must reflect EU law. However, if we simply allow 
for EU law references to be ambulatory, we will impose a high burden on a 
lot of people, many of whom are not lawyers.”45 

77. Colin Wilson offered an explanation of how the provisions in section 12 would 
operate in practice— 

“It is worth setting out that section 12 creates certainty as to what is meant 
where legislation refers to an EU instrument. It makes it clear that such 
references are not to be ambulatory for the future. The references are to the 
EU instrument as it stands on the date when the act receives royal assent or 
when the SSI is made; they exclude any changes to the instrument made 
after that date. Section 12 replicates the current position, which was changed 
across the board in a UK Act of 2006, so it is consistent with what happens in 
the rest of the UK and with the current position in Scotland.”46 

78. In correspondence, the Committee sought from the Scottish Government 
further clarification of the practical effect of section 12.  It asked for information 
about the date at which the reference to the EU instrument is to be fixed; about EU 
amendments which are made at the relevant time but come into force at a future 
date; and whether the provisions are sufficiently clear. 

                                            
43 Explanatory Notes, paragraph 30. 
44 Explanatory Notes, paragraph 30. 
45 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
724. 
46 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
757. 
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79. The Scottish Government responded only to confirm that its intention in 
drafting section 12 was to ensure consistency with the provisions regarding the 
interpretation of EU instruments in the 1978 Act, as amended by the Legislative 
and Regulatory Reform Act 2006.47 

80. The Committee is disappointed by the failure of the Scottish 
Government to provide a more detailed response to the questions raised by 
the Committee.  The operation of section 12 in relation to EU instruments is 
of considerable importance given the volume of EU legislation which must 
be transposed into Scots Law.  The Committee considers that further 
provision, which clarifies the point at which domestic law fixes the reference 
to Community law and the extent to which any known (but prospective) 
amendments to Community law are captured by the reference, would be 
useful. The Scottish Government is invited to consider this further and to 
comment in its response to this report. 

Sections 15–19 – Repeals 

81. These sections will apply where future ASPs or Scottish instruments repeal 
existing or “future” ASPs or existing or “future” Scottish instruments.  The 
Committee was unclear whether they were intended to cover the situation where 
they repeal or revoke existing SSIs which are not covered by the definition of 
“Scottish instrument”.  The Committee therefore sought clarification from the 
Scottish Government.  It also asked, if these rules do not apply to any particular 
circumstances which rules do apply? 

82. The Government responded— 

“Like the application of the whole of this Part, the effect of repeals is confined 
to ASPs and Scottish instruments.  As such it does not deal with the case 
where a Westminster Act is repealed (or an instrument under such an Act is 
revoked) by an ASP or Scottish instrument because this is dealt with by 
section 23A of the Interpretation Act 1978.” 

The interpretation, including the repeal of Westminster Acts and instruments 
are to be governed by the 1978 Act.  Also, this Part sets out the default 
position so an ASP or SSI could provide for circumstances in which the 
general rules were not to apply and could prescribe particular rules to apply 
in those circumstances.”48 

83. The Committee also sought information from the Scottish Government about 
what limits, if any, there were on modifications in the course of repeal and re-
enactment which are permitted by section 19.  The Committee asked how this 
would be tested and whether it is sufficiently clear.  The Government replied— 

“This provision replicates the effect of paragraph 14(2) of Schedule 1 to the 
Interpretation Order. The extent to which a new provision can fairly be 

                                            
47 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
48 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
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described as a re-enactment with modification is a matter which will be tested 
by the courts. The provision intentionally allows the courts a degree of 
latitude; the objective being to ensure that the courts can give a sensible 
interpretation to the provisions on the statute book as a whole.”49 

84. The Committee is satisfied with the response from the Scottish 
Government on this point. 

Section 20 – Application of Acts and instruments to the Crown 

85. The Policy Memorandum explains that this is a new provision that 
substantially changes the law in relation to the application of legislation to the 
Crown.  At present, the Crown is bound only by express statutory provision or by 
necessary implication.  It may sometimes be difficult to ascertain whether there is 
any necessary implication that the Crown should be bound, hence the policy 
justification for abolishing the common law rule that the Crown could be bound by 
necessary implication.  The Government states that the effect of section 20 will be 
that an ASP or a Scottish instrument will now bind the Crown unless it is expressly 
stated that it does not.  The purpose of the provision is to place the Crown in the 
same position as any other subject.  The default provision can be displaced by 
express provision where there is a clear intention that the Crown ought not to be 
bound.50 

86. The Explanatory Notes explain that the position as to which Westminster 
Acts and instruments made under them bind the Crown remains unaffected by this 
provision.51 

87. In the Scottish Government’s consultation draft Bill, the equivalent section 
proposed that the Crown would be bound by an ASP or a Scottish instrument only 
if the provision said so expressly.  

88. The majority of respondents to the Government’s consultation however 
considered that the Crown should be placed in the same position as any subject 
and be bound by an ASP or SSI unless the enactment expressly provides 
otherwise.  They provided as support the need to consistently adhere to the 
obligations under the European Convention on Human Rights.  However a number 
of the legal respondents (the Scottish Law Commission, the Judges of the Court of 
Session and the Faculty of Advocates) were concerned about moving away from 
the existing rule that the Crown is bound only by express provision or necessary 
implication.52 

Evidence received by the Committee 
89. Several respondents to the Committee’s call for evidence also commented 
on the proposed change.  Some, such as Iain Jamieson and Professor Colin Reid, 

                                            
49 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
50 Policy Memorandum, paragraph 23. 
51 Explanatory Notes, paragraph 41. 
52 SPICe Briefing. SB 09-60 Interpretation and Legislative Reform (Scotland) Bill. Available at: 
http://www.scottish.parliament.uk/business/research/briefings-09/SB09-60.pdf 
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welcomed the change, although Professor Reid recognised the potential for 
confusion arising from a different rule applying to Westminster legislation.53 

90. The Faculty of Advocates (“the Faculty”) was not persuaded that the Crown 
should be placed in the same position as the general public and should be bound 
by legislation unless there is an express exception.  It submitted— 

“On balance we favour preservation of the existing rule that the Crown should 
only be bound expressly or by necessary implication.  Clearly, different views 
can reasonably be held here.  In favour of the present rule, we think that it is 
useful and works in practice.  There does not appear to be a compelling 
reason for departing from the established principles that pertain to 
Westminster legislation.”54 

91. In oral evidence, Roderick Thomson QC stated— 

“It is submitted that the existing rule is sensible. It is useful and works in 
practice. A body of settled case law exists. There is no reason to diverge 
from that Westminster approach. Having a different rule from Westminster 
could create complication. 

Furthermore, the Crown is not a subject and is not in the same position as a 
citizen or a member of the public is. There is no compelling reason why we 
should try to pretend that the Crown is in the same position as a member of 
the public is.”55 

92. The Committee sought to test further the implications of the proposed 
change.  The Faculty was asked for its view on a hypothetical example – whether 
the provisions in section 20 of the Bill would create a necessary implication of 
Crown application where a new ASP, which was silent about Crown application, 
amended an ASP passed prior to enactment of this Bill.  In a written response, the 
Faculty explained— 

“In our view, it does not.  The question of whether there is necessary 
implication in the provisions inserted in the old Act would continue to be a 
question to be resolved by reference to the provisions of that Act, as so 
amended.  The “simple rule”, as Lord Keith of Kinkel put it in the leading 
Scottish House of Lords decision on this question, is “that the Crown is not 
bound by any statutory provision unless there can somehow be gathered 
from the terms of the relevant Act an intention to that effect” (Lord Advocate v 
Dumbarton District Council 1990 S.C. (H.L.) 1 at 26). This simple rule makes 
it clear that it is necessary to look at the terms of the relevant Act in order to 
see whether the intention that the Crown should be bound can be gathered.  
That is an exercise that involves a detailed textual examination of how the 
different provisions of the Act relate to each other, as was done in that case.  

                                            
53 Iain Jamieson; Professor Colin Reid. Written submissions to the Subordinate Legislation 
Committee. 
54 Faculty of Advocates. Written submission to the Subordinate Legislation Committee. 
55 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
709. 
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The intention that the Crown should be bound cannot be imposed by virtue of 
a rule that is itself extrinsic to those provisions.”56 

93. The Judges of the Court of Session also supported the status quo— 

“While we see value in having the position set out in the Bill, we do not favour 
departing from the existing position, whereby the Crown is bound only by 
express provision or necessary implication. That position currently applies 
equally to the Westminster legislation and to Acts of the Scottish Parliament. 

Logically, if it is a necessary implication that the statute is binding on the 
Crown, that implication should be given effect notwithstanding the absence of 
express words. We also consider that there may be disadvantages in having 
one rule for Westminster legislation and another for an Act of the Scottish 
Parliament. An Act of the Scottish Parliament or indeed a Scottish statutory 
instrument may require to be read with, or in the context of, a body of 
Westminster legislation and Westminster subordinate legislation. In our view, 
if different principles required to be employed in relation to the application of 
such statutes to the Crown, this may result in potential confusion.”57 

94. In its written submission, the Scottish Law Commission commented that it 
was difficult to see what would be gained by changing the rule for future Scottish 
Parliament legislation.  It stated, “we are firmly of the view that it would be better to 
restate the existing position than to change it”.58 

95. In oral evidence, Patrick Layden commented on the practical difficulties 
which might arise from the proposed change— 

“At the moment, any lawyer who looks at a statute from 1707 onwards knows 
that the Crown is not bound, unless the legislation says so specifically or 
there is a necessary implication. The Bill will change that. In point of fact, it 
will make it even more difficult. It seems to say that both a Scottish Act and a 
Scottish instrument will bind the Crown. If one thinks about that for a minute, 
one will see that, even if the Scottish Act says that it does not bind the 
Crown, an instrument that comes under the act has a free-standing life under 
section 20. One would have to ask whether the instrument binds the Crown. 
The unfortunate draftsman who is putting together an SSI will have to make 
up his mind how or in what way the instrument will bind the Crown, never 
mind the provisions in the Act under which he is drafting it.”59 

96. The reservations expressed by the Judiciary, Advocates and the Scottish 
Law Commission were put to the Minister in oral evidence.  The Minister 
expressed surprise at the strength of feeling on the matter.  He set out the 
Government’s policy position— 

                                            
56 Faculty of Advocates. Supplementary written submission to the Subordinate Legislation 
Committee. 
57 Judges of the Court of Session. Written submission to the Subordinate Legislation Committee. 
58 Scottish Law Commission. Written submission to the Subordinate Legislation Committee. 
59 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
720. 

108



Subordinate Legislation Committee, 51st Report, 2009 (Session 3) 

 21

“The Scottish Government and I, supported by the majority of respondents to 
our consultation—I recognise that a few took the minority position—believe 
that in a modern society the Crown should be in the same position as the 
general public in Scotland, unless there are exceptional circumstances. 

I am strongly of that view, which has been reflected in legislation in recent 
years. In the Bill, we are trying to set it out as a general proposition—it is the 
right place for a modern provision to be. As far as I am aware, no one from 
the Crown has complained about the provision.”60  

97. Some members of the Committee shared the surprise of the Minister at 
the strength of feeling in response to this proposed change.  Although, in 
principle, supportive of the change, the Committee was, nonetheless, 
concerned about the practical impact it could have on the drafting and 
interpretation of future ASPs and Scottish instruments.   

98. The Committee invites the Scottish Government to give further 
consideration to the evidence received by the Committee in order to assess 
the practical implications of the proposed change to the default position.   

Section 21 – Forms 

99. The Policy Memorandum explains that this is a new provision that relates to 
instances where a form is prescribed under primary or subordinate legislation.  
The provision in section 21 has the effect that if the form actually used differs from 
that prescribed in legislation then, so long as any differences are of a non-material 
nature, the differences will not invalidate the form, or anything done in 
consequence of it.  The Government considers that this would be a useful 
provision to deal with minor errors that arise in practice.61 

100. The Committee asked the Scottish Government why this rule only applies to 
forms prescribed under ASPs and not in any future Scottish instrument (which may 
be made under powers under Acts of the Westminster Parliament). This appeared 
to be an important restriction given that forms are more likely to be found in 
subordinate legislation rather than primary legislation.  The Government 
responded— 

“The use of the word “under” will capture forms made in Scottish instruments 
since the power to prescribe forms may be in, for example, a regulation 
making power in an ASP.   

If the Scottish instrument is made under powers contained in Westminster 
legislation, it will be the provisions in the Interpretation Act 1978 which 
apply.”62 

                                            
60 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Cols 
755-756. 
61 Policy Memorandum, paragraph 24. 
62 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
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101. The Committee also noted that this rule employs a test of what is “material” 
or what is “misleading”.  The Government was asked to explain how these terms 
are to be construed.  It replied— 

“In drafting section 21 of the Bill it was the Government’s expectation that the 
words “material” and “misleading” would be given their ordinary, dictionary 
meanings.  The Government is satisfied that the words “material” and 
“misleading” are sufficiently clear. Ultimately, the interpretation of these terms 
would be a matter for the courts.”63 

102. The Committee assumes that the Scottish Government wishes to 
maintain a consistent approach to the application of the rules in Part 1 and 
for this reason has not sought to extend this rule to any forms prescribed in 
relation to devolved matters after the section comes into force.  The rule will 
only apply to forms made in or under new ASPs.  However, the Committee 
considers that if this new rule is of value in treating forms containing minor 
errors as valid, then it would be useful for it to be capable of doing so in 
relation to all forms prescribed after the commencement of section 21 and 
invites the Scottish Government to consider extending its application. 

103. While recognising that the application of the rule might benefit from 
some flexibility, the Committee would welcome some further clarification as 
to the intended meaning of the limitations on its scope introduced by the 
terms “materially affects” and “misleading”. 

Schedule 1 (introduced by section 25(1)) – Definitions of words and 
expressions 

104. Section 25 of the Bill introduces a schedule of defined words and 
expressions and provides that, if a word or expression that appears in the 
schedule is used in an ASP or Scottish instrument, it will have the meaning given 
in the schedule.64  The Policy Memorandum explains that the schedule contains a 
list of words and expressions commonly used in legislation.65  In the Explanatory 
Notes, the Government explains that it is likely that over time the schedule will 
need to be updated to remove entries that are no longer frequently used and to 
add new entries where the frequency with which an expression is used merits it.  
The section therefore provides the Scottish Ministers with an order-making power, 
subject to the affirmative procedure, to update the schedule as and when 
necessary.66 

105. Section 25(1) introduces schedule 1, which defines various words and 
expressions and provides that, if a word or expression that appears in the 
schedule is used in an ASP or a Scottish instrument, it will have the meaning given 
in the schedule.  This applies to ASPs receiving Royal Assent on or after the day 
when Part 1 is brought into force, “Scottish instruments” made on or after that day, 
and this Bill itself.    
                                            
63 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 9 November 2009. 
64 Explanatory Notes, paragraph 47. 
65 Policy Memorandum, paragraph 25. 
66 Explanatory Notes, paragraph 48. 
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106. Schedule 1 will need to be updated over time.  Section 25(2) delegates 
power to the Scottish Ministers by order to modify schedule 1. Section 25(3) states 
that an order under this section is subject to affirmative procedure. 

Evidence received by the Committee 
107. The selected words and expressions listed in Schedule 1, and the power by 
order to modify the list, have both raised significant matters which have attracted 
comments, both in the written submissions, and in oral evidence to the Committee. 

108. In his written submission, Iain Jamieson drew attention to the omission from 
the Bill of a provision in the same terms as Article 6(3) of the Interpretation 
Order— 

“Article 6(3) of the Interpretation Order provides that any expression which is 
listed in section 127(1) of the Scotland Act should have the same meaning as 
in that Act. This ensures that there is a consistency in the definition of 
expressions which are defined in the Scotland Act when those expressions 
are used in ASPs and Scottish instruments. 

This provision is not reproduced in schedule 1 to this Bill. Instead, schedule 1 
refers only to 4 expressions which are defined by reference to their definition 
in the Scotland Act – Scotland, the Scottish Administration, the Scottish 
Ministers and Scottish public authority.”67 

109. Mr Jamieson pointed out that the Policy Memorandum does not explain why 
schedule 1 does not reproduce article 6(3) of the Interpretation Order or why it 
omits the definitions of other expressions which are defined in the Scotland Act, 
such as “the Scottish Executive”, “Scottish Parliament”, “legislative competence”, 
“devolved competence”, “reserved matter”, “Convention rights”, “First Minister”, 
“Lord Advocate”, “international obligations”, “Scots criminal law” and “Scots private 
law”.68 

110. When he appeared before the Committee, Mr Jamieson speculated about  
the reasons the Scottish Government might give for excluding certain words and 
expressions— 

“The stock answer that I would expect to get is that those terms are self-
explanatory nowadays and do not need to be defined. If that is the case, 
however, the drafters need to explain why they have included a definition of 
“Scottish Ministers” while not defining terms such as “Lord Advocate”, 
“Scottish Parliament” and “Scottish Executive”. Those are just institutions, of 
course; I am more concerned with real issues, such as what is meant by 
“convention rights”, “devolved competence” and “reserved matters”. All those 
are significant terms of art, and they are part of our constitution. As long as 
the Scotland Act 1998 exists, the interpretation legislation should refer back 
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to it. The Scotland Act 1998 is the mother ship from which all those things are 
derived.”69 

111. In oral evidence, Brian Gill, the Faculty of Advocates, commented— 

“According to the Policy Memorandum, schedule 1 proceeds from the idea of 
a frequency of use test, but it is not clear what that means. In my opinion, it is 
not necessarily the correct test. The correct test is to identify the key terms 
that we want to be sure are defined for all purposes for acts of the Scottish 
Parliament. From that perspective, consideration could be given to the 
omission of the 1998 Act definitions from the Bill.”70 

112. During the oral evidence session, the Faculty of Advocates was asked to give 
further consideration to the words and expressions which should appear in 
schedule 1.  The Faculty responded in writing— 

“In response to the Committee’s questions, one of us indicated a personal 
view that in particular those expressions which are listed in section 127(1) of 
the Scotland Act 1998 should all be included in this schedule.  Some of them 
(such as “reserved matter”, “legislative competence”, “the Parliament”, “Scots 
criminal law” and “Scots private law”) have been omitted apparently on the 
basis that they fail to satisfy the frequent use test.  This is a departure from 
the approach in the Interpretation Order, where all expressions listed in 
section 127(1) of the Scotland Act 1998 are given the same meaning as in 
that Act for the purposes of all Acts of the Scottish Parliament and Scottish 
instruments.  These expressions are fundamental to the devolution 
settlement and it should be put beyond doubt that they have consistent 
meanings throughout all Acts of the Scottish Parliament and Scottish 
instruments. We note the written evidence of Iain Jamieson on this question 
and agree with the points he makes.”71 

113. Appearing before the Committee in support of the Minister, Colin Wilson 
commented that questions about which words or expressions should be included 
in a list such as the one in schedule 1 are always subject to an element of 
personal judgment.  He explained— 

“We did not feel it necessary or appropriate to include a definition of “the 
Scottish Parliament” or “the Lord Advocate” in the Bill. To some extent, that is 
a result of 10 years’ experience of drafting Bills for the Scottish Parliament. It 
is easy for a Bill either to say “the Scottish Parliament” when that is meant or 
to define it for the purposes of the Bill. As I say, what is in and what is out is a 
matter of judgment, and there is perhaps room for different views. The term 

                                            
69 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
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70 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
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“legislative competence” is not defined because it is not one that appears 
regularly in legislation.”72 

Amendment of schedule 1 
114. The Faculty of Advocates also argued that the Scottish Ministers should not 
have the power to amend definitions in schedule 1 by order made by an SSI— 

“Our concern here is not so much the potential addition of definitions to 
schedule 1, but the potential for altering the definitions for existing terms.  
This could have wide reaching and unforeseen consequences in particular 
instances. It therefore seems desirable to restrict the potential for any such 
adverse effects by requiring primary legislation.  If, however, the Scottish 
Ministers are to have this power, we agree that it should be exercisable by 
the affirmative procedure.”73 

115. Expanding on the point in oral evidence, Roderick Thomson explained— 

“The concern is not so much about adding definitions; it is about changing 
definitions that have been in place for a certain amount of time—perhaps for 
a long time—and in light of which Acts have been drafted. We are concerned 
about Ministers changing those definitions. Because of the ramifications for 
legislation that was in force, it would be preferable to deal with the matter by 
primary legislation so that there would be greater scrutiny.”74 

116. In contrast to the position of the Faculty of Advocates, the Scottish Law 
Commission supported the creation of a power to amend schedule 1 by order. 
Gregor Clark explained— 

“It is useful to have the power to make small changes when dealing with 
words that cover a large area of meaning.  

The power to amend definitions will simply give flexibility by providing a 
chance to catch dropped stitches. Without that, an Act would have to be 
introduced to make the change, which would cause a great deal of 
inconvenience. The power is intended to benefit users.”75 

117. In his oral evidence, the Minister repeated the rationale for seeking the power 
to amend the schedule— 

“One of the reasons for giving Ministers the power to amend schedule 1 was 
to give flexibility to take account of new issues that might arise—I am 
speaking of future events that we cannot yet see. It may be that, as time 
passes, we see the need to add further definitions to schedule 1, so the 
power to amend would give us the ability to do that.  

                                            
72 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
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73 Faculty of Advocates. Written submission to the Subordinate Legislation Committee. 
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The power to amend will mean that we will not have to introduce primary 
legislation to make any changes, because we will be able make changes 
under the affirmative procedure.”76 

118. On a closely related point, Iain Jamieson expressed surprise that there was 
no transitional savings provision in relation to this power in the Bill.  He explained 
why he believed such a provision should be included— 

“The power will apply only in the future, so if the definition of “constable” is 
changed in 2015, it will apply only to Scottish legislation that is made after 
that date. However, nothing in the Bill enables that power. All that the Bill 
talks about is the power to modify, so the concerns of the Faculty of 
Advocates and the Scottish Law Commission are well founded. There should 
be something else; the provision is too bare at present. The power to make 
transitional savings provisions, or something, should be added to buttress the 
power.”77 

119. Responding to this suggestion, the Minister indicated that “depending on the 
definition to be amended, a transitional and saving order would be very useful”.78 

Committee conclusions on schedule 1 

120. The Committee was surprised by the omission from schedule 1 of those 
expressions which are listed in section 127 of the Scotland Act 1998.  The 
Committee accepts that the decision as to what to include in the schedule 
was a matter of judgment but, in light of the representations it has received, 
it is not wholly convinced by the extent of the schedule as introduced.  The 
Committee therefore invites the Scottish Government to review the list of 
words and phrases currently included in schedule 1 with a view to extending 
the list by amendment at Stage 2. 

121. The Committee recognises that if the schedule is to remain fit for 
purpose it will require to be updated periodically.  The Committee notes that 
new primary legislation on a particular subject could itself amend schedule 1 
so a power would not be required for that purpose.  However, it accepts that 
to require every change to be made by primary legislation would be 
unnecessarily onerous.  The Committee therefore supports the proposed 
power for Scottish Ministers to amend schedule 1 by order subject to the 
affirmative procedure. 

122. The Committee also recognises that a power to make transitional 
savings provision would be helpful and recommends that, should the 
general principles of the Bill be agreed to, the power should be amended to 
include power to make transitional savings provision.   
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Section 26 – Service of documents 

123. Section 26 makes provision for the service of documents on an individual or 
a body.  A document can be served by personal delivery as well as registered post 
service, recorded postal service, and, if agreed in advance with the recipient, by 
electronic communications.  At present, only service by post is covered by the 
Interpretation Order.   

124. In its written submission, the Law Society of Scotland supported the creation 
of a provision for serving documents by electronic means.  However, the Law 
Society expressed concern about the potential fallibility of such technology and 
whether the provision as it currently stands would create difficulties.  For example, 
the Law Society suggested that there may be questions over how one would prove 
that the document has been served.  It argued that “adequate safeguards, 
guidelines and mechanisms to ensure that a document served electronically was 
actually received would need to be established”. The submission continued— 

“Further, the implication in section 26(6) that a document served 
electronically is received after 24 hours seems to be too restrictive. The 
Society would suggest that the implication either be removed, or the time 
period extended.”79 

125. In its written submission, SEPA sought clarification of what would be required 
to establish consent to electronic service and proof of delivery of electronic 
communication.80 

126. During his appearance before the Committee, the Minister responded by 
announcing a proposed amendment to provisions—  

“To address those concerns, I propose to lodge an amendment at Stage 2 to 
provide that, in order to use electronic communication as a delivery method, 
the prior written agreement of all parties must be obtained.”81 

127. The Committee welcomes the announcement by the Minister and, 
should the general principles of the Bill be agreed to, looks forward to 
considering the terms of the amendment at Stage 2. 

PART 2 – SCOTTISH STATUTORY INSTRUMENTS 

Background 

128. Subordinate legislation (also called delegated or secondary legislation) is law 
made (or confirmed or approved), under powers granted by primary legislation, by 
executive bodies or individuals, usually a Minister. As such it is not “made” by the 
Parliament in the sense that primary legislation is so made.  The Parliament, 
however, has an important role in scrutinising secondary legislation (as it would 
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other actions or decisions of the Government) and, where applicable, approve or 
reject it.82  

129. The Policy Memorandum explains that Part 2 of the Bill delivers two 
overarching policy objectives.  Firstly, its purpose is to replace the SI Order.  
Secondly, it seeks to implement a range of reforms arising from the Subordinate 
Legislation Committee Report on the Regulatory Framework in Scotland, 
published earlier this session.83  The Scottish Government responded formally to 
the SLC Report in 2008 and undertook to bring forward legislative proposals which 
would reflect the Committee’s recommendations.84 

130. The central recommendations in the Committee’s report were that— 

• the Parliament should retain the current system and procedures for 
scrutinising subordinate legislation subject to the improvements 
recommended in the report; and  

• legislation should be introduced in the course of this session to replace 
The Scotland Act 1998 (Transitional and Transitory Provisions) 
(Statutory Instruments) Order 1999.85 

Evidence received by the Committee 
131. Respondents to the Committee’s call for evidence gave a general welcome to 
the provisions of Part 2 of the Bill.  Several commented favourably on the 
proposed simplification and clarification of procedures applicable to subordinate 
legislation. 

Section 27 – Definition of “Scottish statutory instrument” 

132. The Policy Memorandum explains that the Bill breaks the link with the 
Statutory Instruments Act 1946 by providing a list of functions which will be 
exercisable by SSI.  At present, SSIs are defined under the SI Order by reference 
to arrangements for statutory instruments within the Westminster system.  The 
new definition will mean that it is no longer necessary to define a piece of Scottish 
subordinate legislation as a statutory instrument in the parent ASP in order for it to 
be treated as an SSI.  Section 27 of the Bill makes the necessary provision.86  
Schedule 2 amends existing powers to reflect the policy approach. 

133. It provides that there are two types of function which are automatically to be 
made by an SSI without the requirement for any express provision to this effect in 
the parent Act.  These are— 
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• any function of the Scottish Ministers, the First Minister or the Lord 
Advocate to make, confirm or approve orders, regulations or rules; and 

• any function of Her Majesty to make an Order in Council by virtue of an 
ASP, an instrument made under an ASP or any other enactment 
(provided the function is exercisable within devolved competence).87 

134. According to the Policy Memorandum, in these two instances, it will no longer 
be necessary to state explicitly that such functions are to be exercised by SSI.  In 
any other case if the function is to be exercisable by SSI it will continue to be 
necessary to spell this out on the face of the ASP.88 

Evidence received by the Committee 
135. The Scottish Law Commission welcomed the “simplification of the various 
forms of subordinate legislation into the all-embracing “Scottish statutory 
instrument” as set out in section 27.  We hope that it presages the end of the use 
of different terms such as orders, regulations or rules etc.”89  

136. Professor Chris Himsworth, University of Edinburgh, commented on the 
detail of section 27.  He argued that the coverage of section 27 should be as 
inclusive as possible, “in order that the attributes attached by the Bill to SSIs can 
be widely distributed”.  He expressed concern that, in section 27(2)(a), “an order, 
regulations or rules” is ambiguous and, therefore, capable of creating uncertainty; 
and potentially capable of excluding other similar categories which ought to be 
included.90 

137. Professor Himsworth also questioned whether, in section 27(2)(c), “an Order 
in Council” may be too narrowly expressed— 

“There may be other instances which could be added but I have in mind, in 
particular, the “proclamations” which can be made under s[ection] 1(2) of the 
Banking and Financial Dealings Act 1971.  I have noticed that such a 
proclamation (of 13 June 2007) was published as a sort of unofficial 
(unnumbered) appendix to the UK SIs of 2007 which strikes me as 
unsatisfactory.”91   

138. He suggested that the words “or proclamation”, or some broader term, could 
be inserted into subsection (2)(c). 

139. The Office of the Queen’s Printer for Scotland (“the OQPS”) welcomed the 
wider definition of an instrument but suggested it could still be drawn more 
widely— 

“Many citizens do not understand the distinction between various pieces of 
legislation whether this is an Act, an instrument, a Rule, Order or Regulation. 
Where there are also Statutory Codes, Codes of Practice or other pieces of 

                                            
87 Interpretation and Legislative Reform (Scotland) Bill, section 27(2). 
88 Policy Memorandum, paragraph 33. 
89 Scottish Law Commission. Written submission to the Subordinate Legislation Committee. 
90 Professor Chris Himsworth. Written submission to the Subordinate Legislation Committee. 
91 Professor Chris Himsworth. Written submission to the Subordinate Legislation Committee. 
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subordinate legislation which are not currently SSIs, but which require 
compliance, then they would see these as legislation and would expect to 
find them on the OQPS website.”92 

140. The question raised by the Judges of the Court of Session regarding the 
definition of Scottish instrument contained in section 1(4) of the Bill and whether it 
would include Acts of Sederunt and Acts of Adjournal, appeared to the Committee 
to be equally applicable in relation to the definition contained in this section. 

141. The Committee therefore invites the Scottish Government to give 
consideration to the points raised by Professor Himsworth, the OQPS and 
the Judges of the Court of Session in order to ensure that the definition of 
“Scottish statutory instrument” captures all appropriate forms of 
subordinate legislation. 

Section 28 – Instruments subject to the negative procedure 

Background 
142. Section 28 defines what is meant when an enactment provides that devolved 
subordinate legislation is subject to the negative procedure.  The legislation is 
made and subject to annulment by resolution of the Parliament. 

143. It also provides that an SSI subject to the negative procedure must be laid 
before the Parliament as soon as practicable after being made, but not less than 
28 days prior to the date on which the provisions of the instrument come into force.  
This is an increase from the present 21 days. 

144. Negative procedure is similar to the existing procedure which provides for 
SSIs to be subject to annulment by resolution of the Parliament.  It replicates the 
relevant provisions in the SI Order but with modifications. 

145. As at present, the Parliament will have a 40 day period, from the date of 
laying, in which to consider an instrument and decide whether or not to resolve to 
annul it.   

146. Section 28 also makes provision for how the 28 and 40 day periods are to be 
calculated and sets out how and by whom an instrument which the Parliament has 
resolved to annul is consequently to be revoked.93 

Inquiry into the Regulatory Framework in Scotland 
147. In the report of its Inquiry into the Regulatory Framework in Scotland, the 
Committee recommended that the period after which instruments subject to the 
negative procedure can come into force should be extended from 21 to 28 days.94 

148. The Committee also reflected on the work carried out by its predecessor 
committee in Session 2 which had commented on a lack of clarity about the 

                                            
92 Office of the Queen’s Printer for Scotland. Written submission to the Subordinate Legislation 
Committee. 
93 Policy Memorandum, paragraph 36. 
94 Scottish Parliament Subordinate Legislation Committee. 12th Report, 2008 (Session 3). Inquiry 
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operation of the 40 day deadline for instruments.  In relation to negative 
instruments, this Committee concluded that the 40 day period for the Parliament to 
consider an annulment motion may be difficult to achieve if the motion is lodged 
late in the consideration period.  The Committee therefore recommended that— 

“motions to annul made instruments should be taken by the Parliament within 
10 days after the expiry of the 40 day laying period, provided that the 
recommendation to annul has been made by the lead committee within the 
40 day period.”95 

149. In its formal response to that report, the Scottish Government agreed that 
any existing ambiguity over the time in which the Parliament has to complete its 
scrutiny of instruments should be removed.  The Government did not, however, 
agree that the appropriate solution was to extend the period within which the 
Parliament can vote on an SSI.  It commented— 

“The SLC proposal to extend the period within which Parliament can 
determine its position by a further 10 days (i.e. to 50 days in total) would, in 
the view of the Government, have significant practical disadvantages.  This is 
because governments can only plan ahead with any certainty on the basis of 
the maximum period within which the Parliament can annul or decide not to 
affirm an instrument.”96 

150. On 28 April 2009, the Committee took evidence from the Minister on the 
terms of the Scottish Government’s draft Bill.  Following discussion at that 
meeting, the Minister wrote to the Committee to confirm the Government’s position 
regarding the 40 day period— 

“On 28 April I explained to the Committee that I saw no merit in moving away 
from a 40 day scrutiny period given that no evidence had been provided of 
actual difficulties arising for the Parliament. … The Government's view is that 
Standing Orders should make clear how the 40 day period is to be allocated 
from the laying of an instrument to the conclusion of parliamentary 
scrutiny.”97 

Evidence received by the Committee 
151. In his written submission, Iain Jamieson expressed general contentment with 
provisions of Part 2 of the Bill with the exception of the negative procedure set out 
in section 28.  Mr Jamieson noted that the Bill gives effect to the main 
recommendation of the report of the Subordinate Legislation Committee’s Inquiry 
into the Regulatory Framework in Scotland that, subject to some improvements, 

                                            
95 Scottish Parliament Subordinate Legislation Committee. 12th Report, 2008 (Session 3). Inquiry 
into the Regulatory Framework in Scotland (SPP 74). Recommendation 12. 
96 Scottish Government. Response to the Subordinate Legislation Committee. 12th Report, 2008 
(Session 3). Inquiry into the Regulatory Framework in Scotland (SPP 74). Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/papers-08/sup08-21.pdf 
97 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Subordinate Legislation Committee dated 8 June 2009. Available at: 
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the current arrangements and procedures for scrutinising SSIs should be 
retained.98  However, he argued that— 

“the only improvement it recommended which has a bearing upon the 
effectiveness of the negative procedure was to extend from 21 to 28 days the 
minimum period within which instruments subject to that procedure should be 
laid before Parliament before they can come into force. This is given effect by 
section 28(2) of the Bill. Although this may help the subject committee, it still 
will not give time for the whole Parliament to consider whether to annul an 
instrument before it has come into force.”99 

152. Mr Jamieson suggested ways in which he considered the negative procedure 
could be strengthened, including— 

• increasing the minimum period of 28 days before an instrument can 
come into force to something approaching the 40 days within which the 
instrument may be annulled; 

• providing that, if the Parliament annuls an instrument after it has come 
into force, Scottish Ministers should be required to make an order 
restoring the position to what it was or else explain to the Parliament 
why.100 

153. In oral evidence, Mr Jamieson was asked how an increase in the period 
before an instrument comes into force would strengthen the position of the 
Parliament in scrutinising negative instruments— 

“I suggested that one way would be to make the period before which the 
instrument comes into force as near as possible to the period during which 
the Parliament can annul the instrument. That would avoid the main problem 
with the negative procedure, which is that by the time the instrument comes 
to a meeting of the Parliament, it may have been in force for some time. The 
Parliament may therefore be disinclined to do anything about it.”101 

154. When asked whether there should be an extension of the 40 day period for 
annulment, perhaps to 50 days, to allow the Parliament sufficient time to consider 
a motion to annul, Mr Jamieson confirmed that he would like the time to be 
extended, but accepted that there is a limit.  He commented, “the Government has 
to govern, and you have to scrutinise, and the question is how we can marry those 
two things together.”102 

155. In oral evidence, the Minister responded to the proposals from the Committee 
and Iain Jamieson— 
                                            
98 Scottish Parliament Subordinate Legislation Committee. 12th Report, 2008 (Session 3). Inquiry 
into the Regulatory Framework in Scotland (SPP 74). Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/reports-08/sur08-12.htm 
99 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
100 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
101 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
738. 
102 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
738. 
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“Both the Government and the Parliament have a duty to ensure that 
Scotland is governed efficiently. Extending the period to 40 days would 
significantly slow down the process of government in Scotland and the 
processes of Parliament. It is important to remember that we are talking 
about 40 laying days, which means that recess periods are not included. For 
example, an instrument that was laid on 29 May 2009 could not come into 
force until after 28 laying days—that is, until 27 June. If the required period 
was 40 laying days, it could not come into force until 11 September. That is 
an increase not of 12 days but of 76 days. It would not be in the interests of 
good governance or the people of Scotland to create such a delay in the law-
making process.  We have moved to a 28-day period, and there would need 
to be clear evidence to show that the current position was creating a 
problem. To date, frankly, I have seen no such evidence.”103 

156. In relation to a possible extension of the 40 day period to 50 days, the 
Minister stated— 

“We remain opposed to that proposal. The points of principle that I have 
already made remain. To move from 40 days to 50 days would slow down 
the law-making process in Scotland, which would not be good for our 
country, and we have no evidence to show that the current position causes 
problems. I am not sure that anyone has said that there are problems.”104 

157. The Committee welcomes the provision in section 28 which will extend 
from 21 to 28 days the minimum period before an instrument subject to the 
negative procedure can come into force.  The Committee notes, however, 
that the Scottish Government remains opposed both to a further increase in 
this period, and to an extension of the period in which such an instrument 
may be annulled by the Parliament. 

158. The Committee recognises the validity of the concerns expressed by 
the Minister about the potential delay to the law-making process.  However, 
it believes that the example chosen by the Minister to illustrate his point 
represents a “worst case scenario” as it includes the Parliament’s summer 
recess period.  The Committee considers that if the relevant periods were 
extended, the Government could adapt its internal procedures for the 
making and laying of instruments to avoid such a situation occurring in 
practice. 

159. In terms of scrutiny, the Committee believes that extending the 
minimum period before a negative instrument can normally come into force 
will strengthen the Parliament’s hand.  Some members consider that the 
extension from 21 to 28 days is sufficient while others are in favour of an 
extension to 40 days. 
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160. Members also hold a range of views regarding the period in which the 
Parliament can annul a negative instrument.  Some members favour the 
status quo of 40 days; others see advantage in a longer period. 

161. Should the general principles of the Bill be agreed to, the Committee 
expects this matter to be the subject of further consideration at Stage 2.  

Revocation of negative instruments 
162. The Explanatory Notes to the Bill state that subsections (4) to (6) of section 
28 explain the effect of the Parliament making an annulment resolution.  
Subsection (4) provides that, in so far as the instrument is not in force on the date 
of the annulment resolution, the instrument is not to come into force.  But, in so far 
as the instrument is in force on that date, nothing further is to be done under, or in 
reliance upon, the instrument after that date.105 

163. Following an annulment resolution, subsection (6) requires the Scottish 
Ministers to revoke the instrument or, if it is an Order in Council, subsection (5) 
provides that Her Majesty may revoke it.  Subsection (7) provides that neither the 
resolution, nor the instrument’s consequent revocation, affect the validity of 
anything previously done under the instrument or the making of a new SSI.106 

164. The Judges of the Court of Session noted that if the Scottish Parliament 
passes a resolution to annul a negative instrument, it is possible that the 
instrument may have been made by an authority other than the Scottish Ministers 
(such as the Lord President).  They suggested that the duty to revoke the 
instrument “should be placed on the maker of the instrument, rather than on the 
Scottish Ministers in every case”.107 

165. The Minister was asked whether the Bill provided a timescale within which 
the Scottish Ministers must revoke an instrument which the Parliament had 
resolved should be annulled.  Fraser Gough responded on behalf of the Scottish 
Government— 

“The proposal is that we will leave it open-ended, as it is at present. In the 
event of an annulment, the consequences depend on the nature of the 
instrument that is annulled. It might not be desirable to require the 
Government to revoke an instrument suddenly or within a prescribed, 
statutory timeframe, because it might be necessary to put in place transitional 
arrangements or savings provisions for what had gone before. 

Ultimately, the matter is best dealt with by the Parliament rather than by the 
courts. It is better for the Parliament to decide at a political, policy level when 
to exert pressure on the Government to revoke an instrument—and how 
much pressure to exert—than for the courts to decide whether a statutory 
test for the period of annulment has been met.”108 
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166. The Minister commented— 

“An annulment is, in essence, a pause. It is an opportunity for the Parliament 
and the Government to try to resolve their differences. That pause is where 
the discussion about the political decisions must be had. If the Parliament 
decided to annul an instrument, it would be appropriate for the Government 
to be involved in a discussion with whichever might be the relevant 
committee to try to come to a resolution on the matter. That is how to do it. 
Government should be answerable to the Parliament in that regard. That is 
the purpose of annulment in any case.”109 

167. In oral evidence, the Committee asked Iain Jamieson to expand on his 
written suggestion that where the Parliament resolves to annul a negative 
instrument, Scottish Ministers should be required to make an order restoring the 
position to what it was or else explain to the Parliament why.  He responded— 

“The Bill is quite good in that it prevents the instrument from coming into 
force if it has not yet done so. It prevents further action from being taken. 
However, it does not undo the past. In certain cases, undoing the past might 
not be feasible. Nevertheless, the overall picture must be that we try to 
restore the position to what it was before the instrument that was 
subsequently annulled took effect. If that is not possible, the Government 
ought to come along and explain why. The Parliament cannot impose duties 
that are not practical.”110 

168. The Minister was asked to respond to the issue of whether additional 
ancillary powers were required to give effect to the will of the Parliament to undo 
any permanent effects of an instrument that had been annulled.  He replied— 

“I understand the initial attraction of such additional powers, but I do not 
consider them to be appropriate. In some circumstances, it might be 
relatively easy for the Government to restore the previous position using the 
power already given to it by the Parliament but, in others, it could be 
significantly more difficult. For instance, if a body corporate had already been 
dissolved, it may be difficult or even impossible to restore the previous 
position. 

A requirement to restore the previous position might also be problematic if 
the Parliament were dissatisfied with part of an instrument but positively 
supported the rest of it. In that case, it would be in nobody’s interest—neither 
the Government’s nor the Parliament’s—to require the Government to restore 
a position that all sides were agreed should be changed. In those 
circumstances, it would be appropriate that we have the pause that I 
described to allow a Parliamentary committee and the Government to come 
to a conclusion through a discussion about what might be appropriate. 
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Otherwise, some good things that were in the instrument might be thrown 
out, which would not be the right way to proceed.”111 

169. The Committee does not agree that it is correct to characterise annulment as 
a pause.  Annulment of a negative instrument by the Parliament occurs extremely 
rarely, usually in response to a serious concern about its provisions.  Where the 
Parliament resolves that an instrument should be annulled, Scottish Ministers are 
under a duty to revoke the instrument. 

170. The Committee considers that it is desirable to have a high degree of 
certainty about what should happen following a resolution of the Parliament 
for annulment of a negative instrument.  Section 28 is presently lacking in 
this respect. 

171. The Committee believes that an appropriate maximum timescale within 
which the Scottish Government must revoke an instrument should be 
included on the face of the Bill.  It also considers that the point raised by the 
Judges of the Court of Session must be addressed by the Bill. 

172. In relation to the need for ancillary powers to undo any permanent 
effects of an instrument that has been annulled, the Committee considers 
that, where the Parliament has so resolved, Scottish Ministers should be 
under a statutory duty to return the legal position to that which applied 
before the instrument was made. The Committee recognises that in certain 
circumstances, such as those raised by the Minister, it may not be practical 
or possible to do so.  The power should therefore allow a degree of 
discretion in this regard. 

173. The Committee therefore recommends that, should the general 
principles of the Bill be agreed to, the Scottish Government should bring 
forward the necessary amendments at Stage 2. 

Section 31 – Failure to lay instruments in accordance with section 28(2) or 
30(2) 

Background 
174. The Explanatory Notes state that section 31 makes provision about the 
consequences of failure to lay an SSI in accordance with the laying requirements 
in section 28(2) (which provides for the negative procedure) or section 30(2) 
(which provides for simple laying).112 

175. It makes clear that failure to comply with the laying requirements does not 
affect the validity of an instrument as a matter of law (subsection (2)).  Rather it is 
a matter for which the responsible authority is answerable to the Parliament. 
Subsections (3) and (4) provide that, if the instrument is made without complying 
with the relevant laying requirement, the responsible authority must explain why in 
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writing to the Presiding Officer as soon as practicable.  The Government states 
that this “replicates the terms [of] Article 10(3) of the SI Order”.113 

176. Article 10 of the transitional SI order contains a test of necessity for bringing 
into force a negative instrument before the expiry of the current period of 21 days 
after laying.   

177. Article 10(2) and (3) of the Order provides–– 

“(2) where…. any Scottish statutory instrument is to be subject to annulment 
in pursuance of a resolution of the Scottish Parliament, a copy of the 
instrument shall, subject to the following provisions, be laid before the 
Scottish Parliament not less than 21 days before the instrument is due to 
come into force. 

(3) where it is necessary that an instrument of a kind mentioned in (2) should 
come into force at any time before …the expiry of the 21 days the instrument 
may be made so as to come into force at that time but the responsible 
authority shall explain to the Presiding Officer why ..(2)…was not complied 
with.” 

178. Following consideration of sections 28 and 31 of the Bill, it appeared to the 
Committee that this test will disappear.  In other words, there is no reference to 
“where it is necessary” to breach the laying requirement (the 21 or 28 day rule).  

Plastic Materials and Articles in Contact with Food (Scotland) Amendment 
Regulations 2008 
179. In September 2008, the Committee considered the Plastic Materials and 
Articles in Contact with Food (Scotland) Amendment Regulations 2008 
(SSI 2008/261).   

180. These Regulations amended the Plastic Materials and Articles in Contact 
with Food (Scotland) Regulations 2008 (SSI 2008/127) (“the principal 
Regulations”). The amending Regulations were made under negative procedure 
on 26 June and were brought into force on 1 July 2008. This was with the 
exception of regulation 2(3) which prevented the revocation of the Plastic Materials 
and Articles in Contact with Food (Lid Gaskets) (Scotland) Regulations 2007 
(SSI 2007/433) (“the Gasket Regulations”) taking effect.  Regulation 2(3) was 
therefore brought into force on 30 June 2008.  

181. The amending Regulations provide for the enforcement of Commission 
Regulation (EC) No. 597/2008 amending Regulation (EC) No. 372/2007, laying 
down transitional migration limits for plasticisers in gaskets in lids intended to 
come into contact with foods.  It was necessary to do so from 1 July 2008 to 
comply with EC requirements. Regulation 597/2008 was an urgent community 
measure which extended the application of Regulation 372/2007 until 30 April 
2009. As a consequence, the amending Regulations required to prevent the 
Gasket Regulations from being revoked by the principal Regulations as at 1 July 
2008.  
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182. In addition to dealing with these urgent measures related to the EC 
Regulation, these Regulations also corrected errors in the principal Regulations. 
These errors were identified by the Committee when considering the principal 
Regulations on 15 and 22 April 2008. 

183. These corrections were also brought into force on 1 July 2008.  The 
Committee considered that this instrument therefore raised significant questions 
as to whether it was appropriate to bring the parts of the instrument which did not 
relate to the EC Regulation (in other words the corrections) into force before the 
expiry of the 21 day period after it was laid.114 

184. The response by the Food Standards Agency (the body responsible for 
drafting the instrument) failed to provide justification of why it was necessary to 
bring those parts of the Regulations which made corrections to the principal 
Regulations into force within 21 days of the instrument being laid. Accordingly, the 
Committee drew the Regulations to the attention of the lead committee and the 
Parliament on the basis that there was a doubt as to whether these regulations 
were within vires.115  

185. In its report, the Committee considered that the purpose of the 21 day rule is 
two-fold.  Firstly, it seeks to ensure that negative instruments do not come into 
force until public notice of their content has been given to those who will be 
affected by them.  Secondly, it seeks to ensure that such instruments receive 
sufficient time for Parliamentary scrutiny between laying and coming into force of 
the instrument.  As it is understood that in exceptional circumstances such notice 
or opportunity for scrutiny cannot be given an exception to this rule is provided 
based on a test of “necessity”.  It is for Ministers to be satisfied that it is necessary, 
but the Parliament and the Committee, in their respective scrutiny roles, have to 
consider whether sufficient justification for that view has been provided. 
Accordingly the rule provides that justification is to be provided to the Presiding 
Officer.116 

186. The Committee considered this failure to comply with the 21 day rule a 
serious matter which required further explanation from the Government. 
Accordingly, the Committee agreed to seek such an explanation from the Minister 
for Parliamentary Business and his assurance that breaches of this kind would not 
be repeated.117 

187. In his response, the Minister did not accept the Committee’s interpretation of 
article 10(3) of the SI Order— 

“The first test which article 10(3) imposes is one of "necessity". Thus, the 21 
day threshold can be breached where "it is necessary that an instrument ... 
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should come into force". I can see nothing in the transitional order which 
supports the proposition that this test should be applied in relation to each of 
the component provisions of an instrument rather than to the instrument as a 
whole. 

In fact, I would suggest that the correct reading of article 10(3) is that the 
special arrangements are intended to apply when urgency in relation to any 
part of an instrument makes it necessary for the instrument as a whole be 
brought into force earlier than 21 days from the date of laying.”118 

188. The Committee considered and noted the letter at its meeting on 7 October 
2008.  The Committee welcomed the full and frank exchange of views on this 
matter and agreed that Parliamentary and Government officials should discuss the 
matter further in the context of the proposed Legislative Reform Bill. 

189. The Committee further agreed to write to the Minister for Parliamentary 
Business confirming that the Committee did not agree with the Government's 
interpretation of the meaning of the 21 day rule or its effect. Additionally, the 
Committee remained of the view that it is properly within its remit to scrutinise 
whether the statutory rule has been properly applied and to report to the lead 
committee and to the Parliament accordingly.119 

Committee consideration 
190. The Scottish Government was asked whether a deliberate decision had been 
taken to remove the test of necessity and whether it should be reintroduced to 
allow the Parliament and its committees to test whether a decision of the Scottish 
Government was appropriate.  Fraser Gough responded— 

“The necessity test—or, at least, the word “necessary”—has been removed, 
but it is important to say that section 31 retains the requirement on the 
Government to write to the Presiding Officer to explain any breach of what 
will become the 28 day rule. … Retaining the word “necessary” would, to 
some degree, create an implication that there was some legal moment to the 
concept of the necessity, which could be subject to the jurisdiction of the 
courts to assess. However, the Government’s view is that it would be entirely 
appropriate for the Parliament to assess whether any breach of the 28 day 
rule were necessary and that it would be undesirable for that matter to be 
dealt with by the courts. The considerable delays in ascertaining whether an 
instrument was truly legally valid that might result from having the matter 
dealt with in the Court of Session and then appealed all the way to the 
Supreme Court would be undesirable.”120 
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191. The Committee was concerned that under the terms of the Bill, the 
Government would no longer have to apply the test of whether it is really 
necessary or simply convenient to breach the 21 day rule.  

192. The Minister commented that the Government would still have to apply the 
test because— 

“it would be up to the Parliament to annul the instrument if it was not happy. 
The ultimate power would be with the Parliament, so the Government would 
have to have regard to those issues.”121 

193. In a subsequent letter, the Minister stated that it was not the intention of the 
Scottish Government to usher in a less rigorous approach to breaches of the 28 
day rule— 

“Indeed it is precisely because the Government recognises the importance of 
giving the Parliament an opportunity to consider an instrument before 
bringing it into force that the provisions of the Bill will extend the period for 
that scrutiny from 21 to 28 days. If the authority responsible for an instrument 
decides not to allow the full 28 days, the Bill will require that authority to 
explain its reasons in writing to the Presiding Officer. If the Parliament is not 
satisfied by those reasons then, as would happen at present, the Parliament 
could resolve to annul the instrument. The Bill does nothing to materially alter 
the current position and it certainly does nothing to weaken the position of the 
Parliament and its committees in determining whether a breach of the rule is 
justified. 

In fact the converse is true. The word “necessary” has deliberately not been 
included in the Bill to ensure that, ultimately, it is for the Parliament, not the 
courts, to assess the adequacy of the reasons adduced for any breach of the 
28 day rule.”122 

194. The exchange of correspondence regarding the Plastic Materials and 
Articles in Contact with Food (Scotland) Amendment Regulations 2008 
revealed that the Committee and Scottish Government held different 
interpretations of the legal effect of the inclusion of the word “necessary” in 
article 10(3) of the transitional SI Order.   

195. The Explanatory Notes to the Bill state that section 31 replicates the 
terms of Article 10(3) of the SI Order.  Through detailed scrutiny, the 
Committee has established that in one important respect it does not.  The 
Committee is grateful to the Minister for confirmation that the word 
“necessary” has deliberately not been included in the Bill and for providing 
the reasons for its omission. 

                                            
121 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
765. 
122 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 19 November 2009. Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/inquiries/ILRBill/Correspondence/2009111
9MfPB-supplementary.pdf  
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196. This is a significant change and could be considered to weaken the 
position of the Parliament in holding the Scottish Government to account.   

197. The Committee accepts the Government’s argument that it should be 
for the Parliament and not the courts to decide whether an instrument which 
comes into force within the 28 day period should remain in force.  The 
Committee is therefore content that the Bill makes clear that a failure to 
comply with any test set out in the 28 day rule does not affect the validity of 
the instrument.   

198. However, the Committee is not satisfied with the explanation provided 
by the Scottish Government for the removal of the threshold of “necessity”.  
The Committee considers that the Bill should send the clear message that 
the 28 day rule should be respected in all but the most pressing 
circumstances and that without a clear threshold the Parliament’s position 
would be weakened.  The Committee therefore recommends that, should the 
general principles of the Bill be agreed to, the test of necessity should be 
reinstated by amendment at Stage 2. 

Section 33 – Combination of certain powers 

199. Section 33 makes provision for the combining, in a single instrument, of 
enabling powers subject to different scrutiny procedures.  It provides a foundation 
in law for making instruments using a combination of powers, some of which are 
subject to the negative procedure (in terms of section 28) and others to no 
procedure aside from laying (in terms of section 30).  It provides that where 
powers are so combined the negative procedure applies to all provisions made in 
exercise of those powers.123 

200. Following the informal briefing session held on 8 September 2009, Scottish 
Government officials indicated that the Minister would write to provide details of 
possible amendments to the Bill that the Government may bring forward at Stage 
2.  This letter was received on 20 October 2009 and is published on the Scottish 
Parliament website.  In it the Minister explained that the Government proposed to 
extend section 33 to allow powers that are subject to negative and affirmative 
procedure to be combined in the same instrument.124 

201. When giving oral evidence, Gregor Clark expressed surprise that it was not 
possible to have any combination of the three categories of procedure (affirmative, 
negative and no procedure) in the same instrument by using the highest level that 
is involved.  He explained why he thought this possibility should be allowed— 

“Very often, it is difficult to tell the whole story in one statutory instrument. It is 
absolute nonsense to have all the measures that are subject to negative 

                                            
123 Explanatory Notes, paragraph 73. 
124 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 20 October 2009. Available at: 
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procedure in one place and all those that are subject to affirmative procedure 
in another if that means that the reader does not get the total message.”125 

202. The Committee also raised questions via correspondence with the Scottish 
Government about the provisions of this section.  The Bill states that requirements 
for one power do not apply to powers with which it is combined.  The Committee 
was keen to ensure that any additional requirements, such as consultation, which 
apply in relation to the respective enabling powers would be preserved.  It 
therefore asked whether it would be helpful to clarify expressly that any additional 
requirements are unaffected by the combination of powers.  The Government 
response stated that as a consequence of its proposed amendment at Stage 2, it 
anticipated that the current drafting of section 33 was likely to change.  The 
response continued— 

“The Government’s intention is to allow the mixing of enabling powers subject 
to different levels of parliamentary scrutiny in a single instrument not to affect 
any other procedural requirement which may apply to the exercise of the 
powers being combined. We consider the drafting reflects that policy 
intention. 

Subsection (4) clarifies that requirements (other than the parliamentary 
scrutiny requirements) which apply to one power are not, by virtue of section 
33, extended to apply to any other powers. Express provision to that effect is 
included because section 33(3) does extend the parliamentary scrutiny 
requirements which apply to one of the powers being combined to the others.  

But there is nothing in section 33 to disapply requirements to which any of 
the powers being combined may be subject. On the basis that the 
Government does not perceive any risk of ambiguity, we consider it would 
not be helpful to elongate the drafting of section 33.  

Furthermore, the Committee will appreciate that this not new. It is already the 
case that powers subject to different statutory preconditions can be exercised 
in the same instrument where they are subject to the same parliamentary 
scrutiny procedure. In that event the preamble to the instrument makes clear 
which precondition applies to which power. There is no suggestion that any 
precondition ceases to apply because the relevant power is being exercised 
in conjunction with other powers which are not subject to the same 
preconditions. To include the suggested provision in section 33 may create 
doubt about whether preconditions cease to apply where powers subject to 
the same parliamentary procedure but different preconditions are being 
mixed in other circumstances.  We would not wish to create that doubt.”126 

203. The Committee notes the response from the Scottish Government but 
remains concerned that, as presently drafted, the provisions of section 33 
will not preserve additional requirements, such as consultation, which may 
apply in relation to the respective enabling powers.  The Committee invites 
                                            
125 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
726. 
126 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
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the Scottish Government to give further consideration to this matter in order 
to respond to the Committee’s concerns. 

204. Subject to the response from the Government, the Committee supports 
in principle the proposal to extend section 33 to allow powers that are 
subject to negative and affirmative procedure to be combined in the same 
instrument.  However, the Committee seeks an assurance that the additional 
requirements often associated with super-affirmative procedure will be 
preserved where an instrument combines powers subject to that procedure 
with other powers which are not subject to the same requirements.  

Section 34 – Powers to change procedures to which subordinate legislation 
is subject 

Background 
205. Section 34 takes forward the second part of Recommendation 4 in the 
Committee’s 12th Report 2008 on the Inquiry into the Regulatory Framework in 
Scotland.  That recommendation was that post-legislative scrutiny of delegated 
powers should be added to the remit of the Subordinate Legislation Committee, 
and that a power should be conferred on Ministers enabling them to amend by 
order the procedure specified in a parent Act, on the recommendation of the SLC.   

206. The Committee’s Report also stated— 

“an alternative approach would be to give Ministers a specific power to alter 
by order the Parliamentary procedure specified in a parent Act, on the 
recommendation of the Subordinate Legislation Committee with the 
endorsement of the Parliament.  Parliament’s endorsement should be 
required since Parliament agrees primary legislation in the first place.  This 
could be achieved by making the exercise of such a power subject to the 
affirmative procedure – as the Committee generally recommends in any case 
where changes to Acts are being made by subordinate legislation.  This 
proposal could be given further consideration in the context of a Bill to 
implement the changes in this report.”127 

207. Section 34(2) contains the delegated power. The Scottish Ministers may, by 
order, make such modification of such enactments as is necessary for the purpose 
of giving effect to a Parliamentary resolution. A resolution could be that any 
function of making, confirming or approving an SSI which is:  

• subject to the negative procedure should instead be subject to the affirmative 
procedure;  

• subject to affirmative should instead be subject to negative; or  

• not subject to the negative or affirmative procedure (only laid, in accordance 
with section 30 of the Bill) should instead be subject to one of these 
procedures.  

                                            
127 Scottish Parliament Subordinate Legislation Committee. 12th Report, 2008 (Session 3). Inquiry 
into the Regulatory Framework in Scotland (SPP 74). Paragraphs 36 and 37. 
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Section 34(3) provides that an order would be subject to affirmative procedure.  

208. There was some discussion on this proposed power in the Committee’s 
meeting on 28 April 2009,128 which included an evidence session with the Minister 
for Parliamentary Business and Government officials in relation to the proposals in 
the Consultation Paper on the Bill.  

209. The Committee considers that section 34 generally implements the proposal 
for an order-making power which was in Recommendation 4 of the Committee’s 
12th Report 2008.  The proposal is that an order may follow a resolution by the 
Parliament that the procedure in the enabling Act should be changed, rather than 
seeking to provide on the face of the Bill that the order would implement a 
recommendation from the Subordinate Legislation Committee.  

210. The process leading to any such resolution, including consideration and 
reporting by the Subordinate Legislation Committee to the Parliament, would be a 
matter for the procedures set out in the Standing Orders.   

Discretion or requirement to make the order 
211. In the evidence session on 28 April 2009, the Committee asked the Minister 
for Parliamentary Business why the Government considered that, following a 
Parliamentary resolution that there should be a change in a procedure, Ministers 
should have a discretion and not be obliged to make the order to implement the 
resolution of the Parliament.   

212. The Minister stated, “I cannot see any circumstances in which the 
Government would necessarily be resistant to a request for flexibility from the SLC 
or any other committee”.  While he did not consider it appropriate that the 
Government should guarantee to make an order to implement a resolution (and so 
a requirement should not be placed in the Bill), it would be very unlikely that a 
situation would arise where the Government would not make an order in these 
circumstances, to implement the resolution of the Parliament.   

213. The Committee is therefore content in principle with the delegated 
power in section 34(2) of the Bill, and that the exercise of the power is 
subject to the affirmative procedure. 

Schedule 3 – Modification of pre-commencement enactments (introduced by 
section 35) 

214. This schedule contains transitional arrangements necessary to apply the new 
arrangements in Part 2 to instruments to be made under powers in pre-
commencement enactments.   

215. The Committee sought clarification from the Scottish Government as to 
whether further work was being done to clarify which types of SSI are to be 
excluded from the definition of devolved subordinate legislation and therefore not 
subject to the reforms in Part 2 of the Bill. 
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216. The Government response indicated that it was giving further consideration 
to how best to clarify the types of SSI which are to be excluded from the definition 
of devolved subordinate legislation.  It explained— 

“Specifically there are some instruments which, having highly localised and 
temporary effect, are not presently laid before or subject to any scrutiny by 
the Parliament. Neither the Parliament nor the Government proposed that 
those instruments should be treated differently in future.  

Section 37 of the Bill, as presently drafted, refers to those instruments as 
subordinate legislation “in the nature of a local and personal or private Act.” 
That picks up the definition of “local instrument” from article 6(2) of the S.I. 
Transitional Order. But the Government has always regarded that formulation 
as a marker in need of further clarification. The Government intends to 
provide that clarity by bringing forward an amendment at Stage 2.”129 

217. The Committee notes the response from the Scottish Government.  
Should the general principles of the Bill be agreed to, it looks forward to 
considering the terms of the amendment at Stage 2. 

218. The Committee also asked how harbour orders and other orders under the 
Transport and Works (Scotland) Act would be affected by the change.  The 
Government’s response confirmed that its intention is to maintain the status quo in 
relation to which instruments are and are not subject to parliamentary scrutiny— 

“the Government does not wish to subject orders which are not presently laid 
before the Parliament to any formal procedure. Equally the Government is 
concerned that orders which are currently scrutinised by the Parliament 
should continue to be. 

As presently drafted section 37 excludes from the definition of “devolved 
subordinate legislation” and so from any parliamentary scrutiny requirements, 
subordinate legislation “in the nature of a local and personal or private Act.” 
As stated above, the Government will be bringing forward an amendment at 
Stage 2 to refine the operation of section 37. In particular, the Government 
acknowledges that the current drafting may go too far in encompassing 
harbour orders and other orders made under the Transport and Works 
(Scotland) Act 2007, even where they are subject to Parliamentary 
scrutiny.”130 

219. The Committee notes the response from the Scottish Government and 
supports its stated intention to maintain the status quo in relation to which 
instruments are and are not subject to parliamentary scrutiny.  Should the 
general principles of the Bill be agreed to, it looks forward to considering the 
terms of the amendment at Stage 2. 

                                            
129 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
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Schedule 4 – Application of Part 2 to statutory instruments laid before the 
Scottish Parliament (introduced by section 36) 

220. This schedule applies the provisions of Part 2 of the Bill to statutory 
instruments made under Westminster legislation that require to be laid before the 
Parliament. 

221. The Committee asked the Scottish Government whether there is provision in 
schedule 4 which replicates the effect of article 10(1) of the Transitional Order in 
its application to SIs which have to be laid only before the Scottish Parliament.  
The Government replied that there is not. 

222. The Committee sought clarification of why this provision had not been 
replicated and whether section 31 (failure to lay instruments in accordance with 
with section 28(2) or 30(2)) applies to SIs to which paragraph 2 of schedule 4 
applies. 

223. The Government acknowledged that the Committee’s questions raised points 
that required further consideration and stated that it would look at the possible 
need for amendment.131 

224. Finally, in relation to schedule 4, the Committee asked the Government 
whether there were any other types of affirmative SIs that might have to be laid in 
the Scottish Parliament which would therefore need provision in schedule 4.  

225. The Government explained that it had adapted procedures for the 
parliamentary scrutiny of SIs only to the extent that enactments subject SIs to 
those procedures before the Parliament— 

“As far as the Government is aware there are no SIs subject to any other 
types of affirmative procedure which might be laid in the Scottish Parliament. 
Schedule 4, accordingly, makes no provision for such procedures.”132 

226. In light of the responses it has received to its questions, the Committee 
invites the Scottish Government to give further consideration to the 
provisions of schedule 4 and to provide an assurance that the application of 
Part 2 to statutory instruments will operate effectively. 

PART 3 – PUBLICATION OF ACTS AND INSTRUMENTS 

Background 

227. Part 3 of the Bill makes provision as to how ASPs and SSIs are to be 
numbered and published.  The Bill removes the need for the Queen’s Printer for 
Scotland to print every SSI.  In future, SSIs will, for reference purposes, be 

                                            
131 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
132 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
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required to be numbered and published in accordance with regulations to be made 
by the Scottish Ministers by virtue of section 42 of the Bill.133 

228. In general, respondents to the Committee’s call for evidence made little 
comment on the provisions of Part 3 of the Bill.   

Printing of SSIs 

229. Section 42 provides that the Scottish Ministers may, by regulations, make 
provision for the publication, numbering and citation of SSIs.  In order to ensure 
that SSIs are made public the responsible authority will be required to send a 
certified copy of each instrument, as soon as practicable after it is made, to the 
Queen’s Printer for Scotland (“QPS”), who will then have it published in 
accordance with regulations under section 42.  This provision differs from the 
current SI Order which requires copies of an SSI to be printed and sold under the 
authority of the QPS.  The manner of publication is left for the Scottish Ministers to 
specify in regulations.  The Policy Memorandum states that these regulations will 
place a duty on the QPS to make printed copies of SSIs available on request. 

Evidence received by the Committee 
230. Professor Chris Himsworth, University of Edinburgh, argued that there should 
be an absolute requirement for all instruments to be published via the internet and 
that this requirement should be included on the face of the Bill.134 

231. In its written submission to the Committee, the Faculty of Advocates 
explained that the Advocates Library acts as the national law library for Scotland.  
The Faculty expressed serious concern that its ability to preserve the published 
heritage of Scotland will be endangered by the provisions of the Bill.  Its principal 
concern was the provisions in sections 41 and 44 of the Bill under which the 
Queen’s Printer for Scotland has a duty only to publish, and not to print, SSIs.135  
The submission stated— 

“The question of whether subordinate legislation should be printed is 
significant both for the ability to access the legislation and to preserve it.  In 
our view, insufficient consideration has been given to the latter.  For example, 
we note the reference in paragraph 75 of the Policy Memorandum to the low 
average sales of printed copies of SSIs and to the Scottish Government’s 
intention, in regulations under the Bill, to require the Queen’s Printer for 
Scotland to furnish individuals with hard copies of SSIs on request.  The 
approach reflected in the Policy Memorandum appears, mistakenly, to 
assume that this is an issue only of accessibility.  It ignores the importance of 
preservation.”136 

232. The Faculty submitted that there is as yet no preservation standard accepted, 
nationally or internationally, by information professionals for non-print media.  By 
contrast, it argued, there are well established standards for the preservation of 
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print media, which are followed by all the national archive bodies.137  It 
continued— 

“In our view, the only way to ensure the long-term preservation of this 
important aspect of the published heritage of Scotland is by requiring its 
continued production in printed paper format, to be held at more than one 
location.  We therefore think that section 41 of the Bill should be expanded to 
provide a statutory duty for the Queen’s Printer to deposit a printed version of 
each SSI with both the Advocates Library (through the National Library of 
Scotland) and one other major library in Scotland.”138 

233. The Faculty was not satisfied that a duty for the Queen’s Printer to provide a 
hard copy to individuals on request would be adequate.  It indicated that the 
Senior Librarian of the Advocates Library had discussed these concerns with the 
Head of Official Publications of the National Library of Scotland and the Chair of 
the Scottish Working Group on Official Publications and they were both of a similar 
view.139 

234. Following publication of the Faculty’s submission, the Committee received 
correspondence from the Office of the Queen’s Printer for Scotland (“OQPS”) 
which challenged the concerns expressed by the Faculty.   

235. OQPS supported the proposal in the Bill to amend the existing statutory 
obligation to “print” both ASPs and SSIs to become a statutory obligation to 
“publish”.  It confirmed that print copies of Scottish legislation will be made 
available for sale as they are at present, but argued that “they should no longer be 
the primary means for making legislation available”.140 

236. In terms of provision of archive copies of Scottish legislation, OQPS stated— 

“… apart from the two official print copies of ASPs one of which is retained by 
the Parliament and one by the National Archives of Scotland, copies of each 
ASP and SSI are also provided to each of the six Legal Deposit Libraries in 
the UK and Ireland under the provisions of the Legal Deposit Libraries Act 
2003. As a result a copy of each piece of Scottish Legislation is deposited 
with the National Library of Scotland and nothing contained in the present Bill 
will change this. We therefore believe the concerns expressed by the Faculty 
of Advocates and others are unfounded.”141 

237. In actual fact, the Scottish Parliament does not retain an official print copy of 
each ASP but sends both copies to the National Archives of Scotland.  

238. The issue was explored further with representatives from the Faculty in an 
oral evidence session.  The Committee was told that the submission from OQPS 
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had not allayed the concerns.  In relation to the provisions of the Legal Deposit 
Libraries Act 2003, Roderick Thomson QC contended that this did not provide a 
solution because— 

“if a work is not in print, the Act does not apply unless the Secretary of State 
says that it does, by way of regulation. Furthermore, section 1(6) states that, 
subject to specific exception, the obligation to deposit 

‘is to deliver a copy of the work in the medium in which it is published’.”142 

239. Mr Thomson informed the Committee that the relevant Secretary of State had 
not prescribed anything in relation to non-print media. 

240. Andrea Longson, Senior Librarian for the Advocates Library, provided further 
information about the concerns surrounding electronic archiving— 

“I would not like members to think that information professionals are against 
the electronic supply of information. That is absolutely the way ahead for 
making information available. We are not stuck in the past; we use that 
method all the time. However, this morning, I checked the website of the 
British Library, which runs the national preservation office. It recently carried 
out a study of 16 major international libraries, and it says on its website: 

‘In summary, digital is not generally viewed as a suitable long-term 
preservation archival surrogate for print’.”143 

241. The Committee invited the Minister to respond to these concerns.  Mr 
Crawford explained the Scottish Government’s position— 

“It is recognised that SSIs are increasingly accessed online and that demand 
for hard copies is limited. Therefore, the provisions dispense with the 
requirement for the Queen’s printer to print all SSIs. However, we recognise 
that not everyone will have access to the internet, so a duty will be imposed 
on the Queen’s printer, by regulations, to make print copies of instruments 
available on request. 

“The Government acknowledges that the provisions as drafted allow the 
publication requirement to be disapplied “in relation to an instrument or class 
of instrument”. That is an area of genuine concern, as I can understand. In 
response to that concern, we will lodge an amendment at Stage 2 that will 
make the requirement to publish all SSIs online inalienable. I hope that will 
help to deal with any issues that remain in that regard.”144 
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242. When pressed about the provisions of the Legal Deposit Libraries Act 2003 
and whether that would require hard copies of ASPs and SSIs to be deposited, the 
Minister offered to write to clarify the position. 

243. In subsequent correspondence, the Minister provided further information 
regarding the provisions of the Legal Deposit Libraries Act 2003.  He stated that it 
had “always been intended that the Regulations to be made under section 42 of 
the Bill will require the QPS to make printed copies of SSls available to the public 
on request. It is the Scottish Government's view that any SSI so published will be 
subject to the requirement to be deposited in terms of the 2003 Act”.145 

244. The Minister also explained the role of the Keeper of the Records of Scotland 
in preserving public records— 

“The Scottish Government fully recognises the importance of ensuring a 
proper record is kept of all legislation. In that regard it is important to note 
that the preservation of SSls is not solely secured by virtue of their being 
deposited with the legal deposit libraries. Currently the Keeper of the 
Records of Scotland (“the Keeper”) is under a general duty, in terms of the 
Public Records (Scotland) Act 1937, to preserve and make available public 
records. The preservation of SSls is currently carried out by the Keeper 
under that general duty. 

Specific provision for the preservation by the Keeper of official prints of ASPs 
is presently made by the Transitional SI Order. Section 40 of the Bill 
replicates that provision. In their response to our consultation on the Bill, the 
Faculty of Advocates were welcoming of the draft provision, which became 
section 40. They went on to suggest that all parliamentary publications 
should be dealt with in this manner. 

I am at present considering whether or not to include in the Bill a specific duty 
on the Keeper to preserve SSls, similar to that imposed on him by section 40 
of the Bill in relation to ASPs. I am also considering whether or not to include 
a duty on the QPS to provide a printed copy of each SSI to the National 
Library of Scotland.”146 

245. The provisions of Part 3 of the Bill raise important issues about 
accessibility, publication and preservation of Acts of the Scottish Parliament 
and Scottish instruments. 

246. In relation to publication and accessibility, the Committee 
acknowledges that legislation is now most readily accessed online and 
accepts that print copies of Scottish legislation should no longer be the 
primary means for making legislation available.  The Committee therefore 
welcomes the commitment from the Scottish Government to make 
inalienable the requirement to publish all SSIs online. 
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247. However, the provisions of the Bill as introduced appear to fall short in 
terms of preservation of Scottish legislation.  The Committee notes that the 
Scottish Government is considering whether further provisions are required 
in this regard. 

248. The Committee recommends that, in the absence of an internationally 
agreed standard for preservation of digital material, there should be a 
statutory duty on the face of this Bill for the Queen’s Printer for Scotland to 
deposit printed copies of all ASPs and Scottish instruments with the 
National Library of Scotland and all other legal deposit libraries in the UK 
and Ireland.  The Committee also recommends that the duties imposed on 
the Keeper of the Records of Scotland by section 40 should be extended to 
cover SSIs. 

Delegated power – section 42(1) – Publication, numbering and citation: 
regulations 

249. The Committee reports on Part 3 above.  The report considers here some 
additional matters that arise in considering the delegated power in section 42 of 
the Bill.  

250. Section 42 enables the Scottish Ministers by regulations to make provision 
for, or in connection with, the publication, numbering and citation of Scottish 
statutory instruments.   

251. The Delegated Powers Memorandum (DPM)147 explains that it is intended 
that this power will be used to make detailed provision similar to that presently in 
articles 5 to 9 of the “transitional SI Order” (SI 1999/1096).   

252. The DPM explains that detailed arrangements about publication, numbering 
and citation of SSIs should be included in subordinate legislation.  This allows 
flexibility, for example to include new methods of publication and for the variation 
of the charges for copy legislation.  

253. The Government confirms that the intention is to provide in the regulations 
similar to the present provisions in articles 5 to 9 of the SI Order, and so to replace 
those provisions at the appropriate time.   

254. The Committee agrees that it is useful in principle that the subject 
matter of the publication, numbering and citation of SSIs should be subject 
to change without further primary legislation, and so amenable to provision 
in regulations.   

The form of SSIs 
255. Section 42(2)(a) enables regulations to include provision for the form of 
instruments.  This is not a matter currently covered by articles 5 to 9 of the 
transitional SI Order.  The DPM does not explain how it is anticipated this power 
might be used. It might be directed at prescribing the formal essentials in the 

                                            
147 Delegated Powers Memorandum. Available at: http://www.scottish.parliament.uk/s3/bills/27-
InterpretLegRef/index.htm 
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structure of SSIs – heading, title, citation, signing, scheduling and explanatory note 
requirements.  

256. The Committee considers that in this context, the “form” of an instrument is 
separate from the “content”.  In its written response to the Committee on section 
42, the Government explained it considers that the power to prescribe the “form of 
instruments” refers to, for instance, the design of any template to be used by the 
QPS for publishing instruments, and not to the content of the instrument.  The 
Government’s view is that any attempt to prescribe the content in terms of section 
42(2)(a) would be ultra vires.148  The Committee considers this to be a useful 
further clarification.  

257. The Government response also states that it is presently envisaged that 
section 42(2)(a) will be used to make ostensibly the same provision as made in 
article 5(2) of the transitional SI Order.149  In relation to the form of an instrument, 
article 5(2) only deals with the heading.  

Disapplying the requirement to publish   
258. Section 42(2)(d) enables the regulations to disapply section 41(2) in relation 
to an instrument or class of instrument.  That sub-section provides that as soon as 
practicable after receiving a certified copy instrument, the QPS must publish 
copies of the instrument in accordance with the regulations.  By section 44 of the 
Bill, the Queen’s Printer would have no duty to print SSIs, so in effect the 
requirement to publish copies relates to the current web publication on 
www.opsi.gov.uk and www.oqps.gov.uk websites, as a minimum.  

259. Accordingly, the Bill enables the regulations to disapply the requirement to 
publish a copy, even on the web.  It could do so for certain SSIs or classes of SSI.  
The implications of this power attracted adverse comments from the Faculty of 
Advocates who consider that the only reliable format for archiving documents is 
paper copies, and they questioned why Scottish statutory instruments should be 
treated any differently from other types of legislation. 

260. Based on the evidence received from witnesses, the Committee 
recommends that the Bill should be amended at Stage 2, to omit section 
42(2)(d) on the disapplication of section 41(2) in relation to an instrument or 
class of instrument.  The Committee considers that the Queen’s Printer for 
Scotland should continue to publish all Scottish statutory instruments. 

Choice of procedure 
261. The use of this power could change the manner in which the Queen’s Printer 
for Scotland carries out its functions, and the regulations have the potential to 
significantly affect how legislation is made public.  The Committee agrees that 
the regulations should be subject to affirmative resolution procedure. 

                                            
148 Scottish Government. Response to questions raised on the Delegated Powers Memorandum.  
Letter dated 29 September 2009. 
149 Scottish Government. Response to questions raised on the Delegated Powers Memorandum.  
Letter dated 29 September 2009. 
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PART 4 – PRE-CONSOLIDATION MODIFICATIONS OF ENACTMENTS 

Background 

Consolidation Bills 
262. Where the statutory basis of the law in a particular area is scattered among a 
wide range of Acts, or where those Acts have been heavily amended, it may be 
appropriate to introduce a single Consolidation Bill to re-enact the existing 
provisions in a more logical and coherent form.  Such Bills are usually prepared by 
the Government in conjunction with the Scottish Law Commission.  A 
Consolidation Bill may make various minor amendments to the law (particularly to 
give effect to Scottish Law Commission recommendations) as well as simply re-
stating it, but may not contain substantial new provisions, nor make substantial 
changes to the existing law.150 These types of Bill are subject to Rule 9.18 in 
Standing Orders— 

“A Consolidation Bill is a Bill the purpose of which is the consolidation of 
enactments, whether or not with amendments to those enactments to give 
effect to recommendations of the Scottish Law Commission…” 

Codification Bills 
263. A “Codification Bill” restates both statute law and common law (a 
Consolidation Bill deals only with statute law).151 

Current Parliamentary procedure 
264. Consolidation Bill procedure differs from other Public Bill procedure in that— 

• Consolidation Bills are considered by a Consolidation Committee 
established for the purpose; 

• the Parliament decides on the Bill at Stage 1 and Stage 3 without a 
debate; 

• there are special restrictions on the amendments that may be lodged at 
Stage 2 and Stage 3. 

265. Once introduced, a Consolidation Bill is referred to a Consolidation 
Committee.  Where possible, at least one member of the committee should be a 
member of the relevant subject committee.  At Stage 1, rather than considering the 
general principles of the Bill, the committee is required to report only on whether 
the Bill should proceed as a Consolidation Bill (i.e. not whether the committee 
approves of the law that the Bill restates, but whether it approves of it being 
consolidated using the expedited procedure).  At Stages 2 and 3, amendments are 
inadmissible if their effect would be that the Bill would no longer qualify as a 
Consolidation Bill (Rule 9.18.8).  Amendments may, however, propose changes to 

                                            
150 Scottish Parliament. Guidance on Public Bills, paragraph 3.36. Available at: 
http://www.scottish.parliament.uk/business/bills/billguidance/gpb-1.htm#34 
151 Scottish Parliament. Guidance on Public Bills, paragraph 3.42. Available at: 
http://www.scottish.parliament.uk/business/bills/billguidance/gpb-1.htm#34 
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how the Bill restates the law and how it gives effect to Scottish Law Commission 
recommendations.152   

Policy objective 

266. In the Policy Memorandum, the Scottish Government states that the policy 
objective is to introduce a procedure that is intended to “break down certain 
barriers to consolidation and codification and make the process more 
attractive”.153 

267. The provisions in Part 4 of the Bill will give the Scottish Ministers an order-
making power to enable them to make amendments to legislation prior to it being 
consolidated or codified.  This will allow the changes to be made without the 
necessity of either the Scottish Law Commission or the Law Commission (or both) 
making recommendations.  The Scottish Government states that the intention is 
not to allow substantive changes to policy to be introduced via such orders, but 
only those that will assist in providing a clean consolidation or codification of the 
law.154  

268. In its earlier consultation paper on the draft Bill, the Scottish Government had 
expressed the view that, while Scottish Law Commission recommendations prove 
a useful means of effecting changes to secure a satisfactory consolidation of the 
legislation in question, “there are a number of limitations…The Commission may 
be reluctant to make recommendations in relation to matters which involve 
significant policy changes or which are likely to provoke political controversy”.155   

269. In order to illustrate how the proposed power would be used in practice, the 
Scottish Government offered, as an example, the scenario of three Acts on 
housing being consolidated into one— 

“The newer Acts may define “house” as including a caravan, however, the 
oldest Act does not.  From a policy perspective it makes sense for the 
material in the oldest Act to apply to caravans.  At present, a Bill would have 
to be passed to amend the oldest Act before the consolidation Bill was dealt 
with by the Parliament.  There might not be parliamentary time available to 
deal with the Bill amending the oldest Act.  Under the proposals, an order 
could be made amending the oldest Act.  If the order were agreed to by the 
Parliament, the consolidation Bill would reproduce the law as amended by 
the order.”156 

                                            
152 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1.  Available at: 
http://www.scottish.parliament.uk/s3/committees/stanproc/inquiries/ilrb/ILRB_Stage1report.pdf 
153 Policy Memorandum, paragraph 9. 
154 Policy Memorandum, paragraph 9. 
155 Scottish Government consultation paper on the draft Bill, page 49. Available at: 
http://www.scotland.gov.uk/Publications/2009/01/12112118/0 
156 Policy Memorandum, paragraph 48. 
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270. The Government argued that the limitation on the purposes for which such an 
order can be made (strictly to assist consolidation or codification) means that the 
power “cannot be used to make changes purely to achieve policy objectives”.157 

SPPA Committee scrutiny 

271. The SPPA Committee gave detailed consideration to the provisions 
contained in section 47 of the Bill and reported its views to this Committee.  The 
SPPA Committee’s report is reproduced at Annexe B. 

272. In its consideration of the issue, the SPPA Committee noted that the 
provisions in the Bill would give the Scottish Ministers greater powers than are 
currently available to the Scottish Law Commission— 

“Policy issues brought forward through this process would receive less 
scrutiny than if they had been made by primary legislation, where changes 
could be considered and, if necessary, amended individually.  Whether policy 
changes “facilitate or otherwise are desirable in connection with 
consolidation” could be difficult to determine, with the only option for rejecting 
changes being rejection of the entire order.”158 

273. Following its scrutiny, the SPPA Committee reported its concern that, 
whatever the current Government’s intentions, this is potentially a very broad 
power which “goes well beyond existing powers to amend primary legislation by 
order”.  The SPPA Committee recommended to the Subordinate Legislation 
Committee that it seek reassurance from the Scottish Government about the 
safeguards which would prevent this power from being used to make policy 
changes without full parliamentary scrutiny.159 

274. In relation to the inclusion of codification (section 47(5)), the SPPA 
Committee recommended that the Scottish Government should be pressed on the 
appropriateness of including restatement of the common law and whether the 
correct and workable mechanism for this would be through a substantive Bill on 
the policy issue in question.160 

Evidence received by the Committee 

275. The Committee considered the written evidence submitted on Part 4 of the 
Bill.   

276. The provisions of Part 4 were welcomed by Professor Colin Reid of the 
University of Dundee, the Law Society of Scotland and the Faculty of Advocates, 

                                            
157 Policy Memorandum, paragraph 49. 
158 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1.  Available at: 
http://www.scottish.parliament.uk/s3/committees/stanproc/inquiries/ilrb/ILRB_Stage1report.pdf 
159 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1. 
160 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1. 
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as providing a mechanism to start work on consolidation to bring Scotland’s 
statute law up to date.161 

277. In his written evidence to the Committee, however, Iain Jamieson expressed 
strong reservations— 

“…it is open to question whether these are the kind of amendments which 
Scottish Ministers should be able to make simply by order. Section 47(1) 
would enable Scottish Ministers to make amendments which they consider 
not only to be necessary or desirable to facilitate the consolidation but which 
are considered to be “desirable in connection with” the consolidation. This is 
an extremely wide power because it is not limited to amendments which are 
desirable to facilitate the consolidation. It would enable not only minor policy 
changes to be made, such as the example given in the Policy Memorandum 
but significant policy changes to be made as long as they can be dressed up 
as being somehow “connected with” the consolidation. This is a very wide 
Henry VIII power for the Parliament to give to the Government. The fact that 
the order requires an affirmative resolution is not really a very effective 
parliamentary control because Parliament is being denied the opportunity to 
scrutinise each amendment on its merits which it would have if they were 
made by an Executive Bill.  

It is suggested that the Parliament should consider carefully whether this is 
the kind of power which should be given to Scottish Ministers, particularly if 
the Bill is to continue to be regarded as a Consolidation Bill and attract the 
expedited procedure in the Standing Orders. It is suggested that, even if the 
Committee is persuaded that the Government should be given this power, it 
would be desirable if it was at least subject to a super-affirmative procedure 
which would enable the Parliament to consider, take evidence upon, and 
comment upon each proposed amendment. Otherwise, it would seem that 
the expedited procedure for Consolidation Bills might be open to abuse.”162 

278. Similarly, the Scottish Law Commission expressed the view that 
consolidation “should not be used to promote policy alterations to legislation” and 
asked “whether it might be preferable if any amendments to be proposed for the 
purposes of a consolidation were, as at present, required to be based upon 
recommendations of the Scottish Law Commission”.163 

279. In oral evidence, Patrick Layden confirmed the position— 

“The Law Commission considers that it would be much better if it proposed 
pre-consolidation amendments, because it would do so objectively with a 
view only to what is necessary for the purposes of consolidation.”164 

                                            
161 Professor Colin Reid, University of Dundee; Law Society of Scotland; Faculty of Advocates. 
Written submissions to the Subordinate Legislation Committee.  
162 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
163 Scottish Law Commission.  Written submission to the Standards, Procedures and Public 
Appointments Committee. 
164 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
727. 
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280. Mr Layden was asked by the Committee what safeguards he considered 
would be appropriate to prevent the power from being used to make policy 
changes without full parliamentary scrutiny.  He replied— 

“You could give the consolidation committee power to consolidate with such 
amendments as the Law Commission proposes, which are either necessary 
or would facilitate the consolidation. There would then be a process between 
the Law Commission and the committee, as there was in 2003, and the 
committee would work out its views. Speaking as the draftsman of the 
previous Consolidation Bill, I found that process to be perfectly acceptable. 
The committee was very careful in what it accepted as being necessary for 
the consolidation, because it was conscious that anything more than what 
was absolutely necessary ought to be debated in Parliament, and since that 
was not going to happen it took a more restrictive view. The nature of 
consolidation is that it is a restricted exercise to reproduce the law, so you 
should be very cautious about making amendments.”165 

281. In his oral evidence, Iain Jamieson was forthright in his criticism— 

“The power is too wide and it is unnecessary. It gives Scottish Ministers far 
too much power, and calls into question and makes an abuse of the 
consolidation procedure. I agree with the Scottish Law Commission’s view 
that if any change at all is to be made—on which I am saying nothing—it 
should be that the definition of a Consolidation Bill in the Standing Orders 
remains the same: that it is a Bill— 

“to give effect to recommendations of the Scottish Law Commission”. 

However, the statutory provision might say that the Commission may make 
recommendations that lead to amendments that are necessary or desirable 
to facilitate consolidation, which would tie the matter down exactly as Mr 
Layden suggested. It would make it an objective assessment of what might 
be required or what might even be desirable, if any change were required. I 
think that what is necessary is sufficient. I know that there can be different 
views, and that there were different views taken about this sort of thing. 
Certainly, section 47 should go.”166 

282. The Committee raised these serious reservations with the Minister.  Mr 
Crawford indicated that the evidence received by the Committee had been noted. 
He sought to explain how the Government saw the power operating in practice— 

“In some cases, the need for amendment is obvious. However, the change 
that is made may go beyond what the Commission may recommend. For 
example, suppose that each of three acts that are being consolidated have 
provisions making particular conduct an offence, but with different penalties 
imposed. The reason for the difference might be historical, and it might be 
clear that the provisions should be brought into line, but the Law Commission 

                                            
165 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
728. 
166 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
741. 
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might feel that the question of what the new penalty should be is a matter of 
policy and, therefore, properly for the Scottish Ministers to decide. It might be 
an easy decision for Ministers, but the amendments to implement it might 
have to wait until there was a programme Bill; you can imagine the difficulties 
that those particular circumstances could create. If we needed to wait until a 
programme Bill could be found, the consolidation would be held up.  

The power in section 47 would allow the Scottish Ministers to make that 
amendment by order, but the Parliament would be able to closely control the 
amendments being made, as such an order would be subject to affirmative 
procedure, and would therefore go to the lead committee that specialises in 
that area.  

Incidentally, the amendments would not take effect on a standalone basis 
and would come into force only when the Consolidation Bill in relation to 
which the order was being made came into force.  

Because of those sorts of circumstances, it would not be satisfactory to leave 
the changes to the Law Commission, as it might not have the powers to 
make all the necessary changes.”167 

283. As part of its remit, the Committee is required to consider and report on any 
proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation in order to assess whether such powers are appropriate.  The 
Committee was concerned by the example put forward by the Minister to illustrate 
use of the pre-consolidation power.  It considers that proposed changes to criminal 
penalties are matters more appropriately addressed through primary legislation. 

Restatement of the common law 
284. In its written submission, the Scottish Law Commission also expressed 
concern about section 47(5) of the Bill which provides that, “…‘consolidation’, in 
relation to the law on a particular subject, includes the restatement of common law 
in relation to the subject”.  It commented— 

“We would see considerable practical and technical difficulties in describing 
any enactment of a common law position as “consolidation”, because of the 
perennial difficulty in securing agreement as to what the common law on any 
matter is. Even if a particular issue may have been settled by a decisive 
judgement, there are almost certainly related issues where the Court’s 
position is not clear, and where what are essentially policy decisions have to 
be made. We would ourselves have described the process of restating the 
common law in statute as more akin to codification than to consolidation. 
And, in that connection, we note that the power proposed to be conferred 
upon Ministers to make orders amending the law is limited to power to 
amend “enactments”. There is no equivalent power in relation to the common 
law.”168 

                                            
167 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Cols 
768-769. 
168 Scottish Law Commission. Written submission to the Standards, Procedures and Public 
Appointments Committee.  
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285. When asked by the Committee whether it was appropriate that restatement 
of the common law should be included within the power in section 47, Patrick 
Layden declared that the Scottish Law Commission was opposed.  He explained— 

“For the reasons that we set out in our written submission, you will never get 
two lawyers—let alone 10—to agree on what the common law is on any 
particular subject. Even if a little bit of the common law has been agreed 
because the House of Lords has just decided what it is, as soon as you try to 
restate it you find all sorts of other questions that the courts have not got 
round to answering yet, but which need answering if you are going to restate 
the law.”169 

286. He agreed with the suggestion that it would be more appropriate for the 
Government to introduce a substantive Bill on the policy issue in question as that 
“would give everyone a chance to debate the issue”.170 

287. In the oral evidence session with the Minister and officials, the Committee 
sought a response to the issues from the Scottish Government.  Colin Wilson 
explained why the Government considered that section 47 should include the 
power to restate, or codify, the common law— 

“A Consolidation Bill would normally just restate the legislation that is being 
consolidated. However, it is possible that there might be cases in which a 
particular provision of the legislation has been interpreted by the courts in a 
decision, and it might be felt to be desirable to reflect the effect of that 
judgment in the provisions as restated. The breadth of section 47 would 
enable that sort of thing to be done as part of a Consolidation Bill, which 
would mean that the new legislation would reflect the judgment of the court 
as well as the pure words of the legislation.”171 

288. Mr Wilson acknowledged that codifying the common law is extremely 
difficult— 

“Everyone would accept that. Legislation that has attempted to state the 
common law has often resulted in the recognition that there is not always 
pure agreement about what the common law is.”172 

289. Nonetheless, he argued that as the Parliament’s procedures allow for a 
restatement of the common law as part of a Codification Bill the Government felt 
that this should be reflected in the drafting of the Bill.173 

                                            
169 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
729. 
170 Scottish Parliament Subordinate Legislation Committee. Official Report, 27 October 2009, Col 
729. 
171 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Cols 
769-770. 
172 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
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Committee conclusions on Part 4 

290. The Committee has given careful consideration to the provisions of 
Part 4 of the Bill and to the views expressed by the SPPA Committee and 
witnesses.  It has weighed this evidence against the stated policy objectives 
of the Scottish Government.  

291. The Committee fully supports the objective of maintaining and 
modernising Scots Law in order to ensure that it is up to date, accessible 
and as user-friendly as possible.  To this end, the Committee considers that 
periodic consolidation of the law on any given subject is desirable.   

292. However, the Committee considers that the proposed order-making 
power, which would allow Scottish Ministers to make changes to primary 
legislation which “facilitate, or are otherwise desirable in connection with, 
the consolidation of the law” on a given subject, is extremely wide.   

293. The example of pre-consolidation presented by the Minister – 
amendment of criminal penalties – illustrates this point most effectively.  
The Committee considers that if this is indicative of the potential use of the 
proposed power then it should not remain in the Bill in its current form.  

294. The Committee recognises that the Scottish Law Commission has a 
statutory role in examining whole areas of law and making 
recommendations to improve them.  The Committee considers that the 
Commission is uniquely qualified to offer independent, authoritative advice 
to the Scottish Government and Scottish Parliament on priorities for 
consolidation.  In so doing, the Commission can legitimately propose 
modifications of existing Acts which facilitate consolidation. 

295. In terms of Parliamentary procedure, the Committee was attracted by 
the suggestion from Patrick Layden that consolidation procedure should be 
available to incorporate such amendments as the Scottish Law Commission 
(alone or jointly with the Law Commission) proposes, which are considered 
either necessary for, or which would facilitate a proper consolidation of, the 
existing law.  The Committee considers that this is a practical alternative to 
the Ministerial power proposed in the Bill.  It would make clear that such 
amendments could be subject to expedited procedure but would not allow 
matters of policy which it is considered should be the subject of primary 
legislation to be subject to the lower degree of scrutiny offered by 
affirmative order. 

296. In relation to codification, the Committee recognises the very real 
difficulties associated with any attempt to restate the common law in statute.  
This may, in part, explain why, in the ten years since devolution, no 
Codification Bill has been introduced in the Scottish Parliament.   

297. The Committee considers that where a restatement of the common law 
in relation to the law on a particular subject is proposed, this should form 
part of a substantive Bill.  
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298. On balance, therefore, the Committee recommends that Part 4 of the 
Bill should be amended to remove the power for Scottish Ministers to make 
pre-consolidation modifications of enactments by order.  As an alternative, 
the Committee recommends that the Scottish Government explores an 
enhanced role for the Scottish Law Commission or any further provision 
necessary to facilitate giving effect to its recommendations in relation to 
consolidation. 

IMPLEMENTATION OF SCOTTISH LAW COMMISSION REPORTS 

299. As noted above, the Scottish Law Commission (“the Commission”) is a 
statutory body charged with promoting the reform of the law of Scotland.  Its 
authority to carry out work is contained in Programmes of Law Reform approved 
periodically by the Scottish Ministers. It receives its funding from the Scottish 
Government Constitution, Law and Courts Directorate.174 

Evidence received by the Committee 
300. In his written submission, Iain Jamieson pointed out that the number of 
Commission reports which have not been implemented has risen significantly 
since devolution.  Mr Jamieson stated that the Chairman of the Commission had 
recently pointed to “[t]he danger ... that Scots law will fall behind the rest of the 
world's legal systems in responding to the challenges of an era marked by rapid 
technological and economic change”.175 

301. Mr Jamieson invited the Committee to consider whether there “could and 
should be included in the Bill, provisions intended to facilitate the implementation 
of the reports of the Scottish Law Commission”.176  He suggested placing a 
requirement on Scottish Ministers, within two months of the submission of a 
Commission report containing a draft Bill, to introduce the Bill or, if not, to give 
reasons why not. He also suggested— 

“If the Government does not introduce the Bill, the Standing Orders should 
permit the subject Committee or any MSP to do so without any further 
procedure, such as further consultation. The Parliament may also wish to 
consider having a standing committee to deal with such Bills.”177 

302. Although this is not a matter currently included within the Bill, the Committee 
considered that it warranted examination during Stage 1 scrutiny.   

303. When asked about the suggestions from Iain Jamieson, the Minister rejected 
placing any requirement on the Government to introduce a Bill.  Focussing on 
consolidation, the Minister told the Committee— 

“… the Commission is preparing consolidation on bankruptcy law, which will 
be introduced during the current legislative programme. The committee will 

                                            
174 Scottish Law Commission website. Available at: 
http://www.scotlawcom.gov.uk/html/about_us.php [Accessed 12 November 2009] 
175 Scottish Law Commission (2008). Annual Report 2008 (Scot Law Com No 214). Available at: 
http://www.scotlawcom.gov.uk/html/annual_report.php [Accessed 12 November 2009] 
176 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
177 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
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also be aware that the forthcoming crofting bill was put out to consultation in 
May. Measures are included in that bill to facilitate the consolidation of 
crofting law. 

Consolidation is going on all the time. It might not always be obvious that it is 
going on, but it can be done as part of programme bills. We announced that 
crofting law would be a target for consolidation during the next session of 
Parliament. If the committee is aware of concerns that consolidation is not 
happening—other than in areas in the Scottish Law Commission’s eighth 
programme of work, which it is working on just now—and of which I am not 
aware, I am keen to know about them.”178 

304. In his concluding remarks, when pressed on how further consolidation of the 
law might be encouraged, the Minister commented— 

“The Government is serious about trying to modernise the statute book and 
keep it up to date as much as we can. It is important, particularly for the 
courts, that we do so. We are committed to that journey: I encourage the 
Parliament to be similarly committed. We might need to ask the Standards, 
Procedures and Public Appointments Committee to consider whether there is 
another mechanism that we can use for general consolidation in order to 
speed up processes. The issue is in the ether, although I am not suggesting 
that there is a hard idea on that. It is worth floating ideas, to try to achieve 
improvement.”179 

Law Commission Act 2009 

305. The Committee noted the recent enactment of the Law Commission Act 2009 
at Westminster.180  This was a Private Members’ Bill introduced by Lord Lloyd of 
Berwick and Emily Thornberry MP. 

306. The Act contains provisions relating to the work of the Law Commission for 
England and Wales and amends the Law Commission Act 1965. In summary, the 
provisions of the Act— 

• require the Lord Chancellor to prepare an annual report, to be laid 
before Parliament, on the implementation of Law Commission 
proposals;  

• require the Lord Chancellor to set out plans for dealing with any Law 
Commission proposals which have not been implemented and provide 
the reasoning behind decisions not to implement proposals; and  

• allow the Lord Chancellor and Law Commission to agree a protocol 
about the Law Commission’s work. The protocol would be designed to 

                                            
178 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
771. 
179 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
774. 
180 Law Commission Act 2009. Available at: 
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provide a framework for the relationship between the UK Government 
and the Law Commission, and the Lord Chancellor would have to lay 
the protocol before Parliament. 

Committee conclusions 

307. The Committee welcomes the commitment given by the Minister on 
behalf of the Scottish Government, in relation to modernisation of the 
statute book.  As a starting point, the Committee encourages the 
Government to consider what more it can do to facilitate the implementation 
of Scottish Law Commission reports.  

308. The Committee is also interested in the provisions of the Law 
Commission Act 2009 (“the 2009 Act”) which establish a statutory duty on 
the UK Government to report on implementation of Law Commission 
reports.  The Committee considers that one way of stimulating action in 
response to Scottish Law Commission reports could be to place a similar 
duty on Scottish Ministers.  The Committee therefore invites the Scottish 
Government to consider the provisions of the 2009 Act and to set out its 
position in the response to this report. 

309. Were the Bill to include similar provision to that set out in the 2009 Act 
in relation to recommendations of the Scottish Law Commission, the 
Committee recognises that further provision may require to be made in 
relation to Commission recommendations in respect of reserved matters. 

310. The Committee also acknowledges that the Parliament has a key role to 
play in delivering law reform.  It therefore recommends that the Standards, 
Procedures and Public Appointments Committee should give consideration 
to the options for facilitating the introduction and Parliamentary scrutiny of 
draft Bills which give effect to recommendations of the Scottish Law 
Commission, including the possibility of introduction as Committee or 
Members’ Bills. 

PART 5 – ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 

Background 

311. Special Parliamentary Procedure (SPP) is a form of parliamentary scrutiny. 
Orders subject to SPP are a form of subordinate legislation, effectively comparable 
to a variation on a Private Bill.  The procedure is currently governed by the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Orders Subject to 
Special Parliamentary Procedure) Order 1999 (“the SPP Order”).  No Special 
Parliamentary Procedure Orders have been considered by the Scottish Parliament 
to date.181 

312. The Policy Memorandum states that the provisions in Part 5 of the Bill 
replicate the effect of the SPP Order.  Before a special procedure order can be 
                                            
181 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1.  Available at: 
http://www.scottish.parliament.uk/s3/committees/stanproc/inquiries/ilrb/ILRB_Stage1report.pdf 
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made, confirmed or approved any requirements in the enabling enactment 
requiring notice to be served must be complied with and notice must be given by 
advertisement (section 49).  If a special procedure order is objected to and that 
objection is maintained then the order has to be confirmed by an ASP (section 50).  
Any Bill introduced to confirm a special procedure order which has been objected 
to in terms of section 50 will, unless an alternative procedure is provided for in the 
Parliament’s Standing Orders, be considered in the Parliament using the Private 
Bills procedure.182 

Evidence received by the Committee 
313. The only comments received in response to the call for written evidence 
regarding Part 5 of the Bill came from The National Trust for Scotland, which 
stated that it would oppose the replacement of SPP as it “would wish to ensure the 
protection afforded to inalienable land is retained”.183  “Inalienable land” cannot be 
sold, mortgaged or given away, and can only be subject to compulsory purchase 
after parliamentary scrutiny.   

SPPA Committee consideration 
314. The SPPA Committee recommended to this Committee that, as the Bill was 
drafted prior to the inclusion of Hybrid Bills procedures, the SLC should seek the 
views of the Scottish Government as to whether the Private Bills procedure 
remains the most appropriate mechanism to consider a Bill for an order which is 
made by Scottish Ministers other than on application of another person.  

315. The SPPA Committee also invited the SLC to seek clarification from the 
Scottish Government on— 

• whether it has given any consideration to replacing SPP in the longer 
term; 

• whether consideration was given to changing orders subject to SPP to 
affirmative (rather than the current negative) procedure. 

316. These questions were put to the Scottish Government in correspondence.   

317. In response to the question about the appropriateness of the Private Bills 
procedure for a Bill seeking to confirm an SPP order, the Scottish Government 
stated— 

“Section 50(3) of the Bill provides a default procedure for the confirmation, by 
Private Bill procedure, of any order objected to in terms of the SPP until such 
time as the Parliament sees fit to make provision for a different procedure in 
its standing orders.  It will be open to the Parliament to provide in standing 
orders for any order subject to SPP, which is objected to, to be scrutinised 
using the Parliament’s Hybrid Bill procedure or indeed any other procedure 
the Parliament may deign to devise.”184  

                                            
182 Policy Memorandum, paragraphs 51-53. 
183 National Trust for Scotland. Written submission to the Subordinate Legislation Committee. 
184 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
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318. The Committee notes the response from the Scottish Government and 
acknowledges that this is a matter which can be addressed through the 
Parliament’s Standing Orders. 

319. In its response to the question of replacing SPP in the longer term, the 
Scottish Government explained that it had mooted the possibility of doing so in the 
consultation paper on the Bill.  It had proposed that a procedure similar to that 
established under the Transport and Works (Scotland) Act 2007 might be 
appropriate, since that procedure replaced the SPP in relation to roads and 
harbour orders.  However, the majority of those who addressed the question 
preferred the status quo.   

320. The Scottish Government explained that it had— 

“concluded that it would be better not to attempt to remodel the SPP in any 
general way. The responses to the consultation paper certainly provided no 
clear mandate to do so. The SPP is a legacy from Westminster legislation, 
still extant only in relation to a few matters such as Compulsory Purchase 
Orders under certain enactments and alterations to public rights of way. 
Rather than attempt to change it generally the Government’s view is that it is 
better to consider whether and how it should be replaced having proper 
regard to all the facts and circumstances of the particular situations in which 
it still applies. 

As regards changing the procedure for SPP orders from the affirmative to the 
negative procedure, the Government believes the negative procedure 
provides the correct level of parliamentary scrutiny. And, as mentioned, 
consultees did not advocate any change to the current SPP regime.”185  

321. The Committee also asked the Scottish Government whether it intended that 
the failure to lay a special procedure order would not affect its validity.  The 
Government responded— 

“Section 32 of the Bill applies to Scottish statutory instruments made under 
SPP in the same way that it applies to any other Scottish statutory 
instrument. That is, it defines “laying of the instrument” by reference to the 
Parliament’s standing orders. It also provides that any failure to adhere 
strictly to the standing order’s requirements does not affect the instrument’s 
legal validity. In the Government’s view, section 32 clarifies the common law 
position in the latter regard.”186 

322. Finally, in relation to the provisions of Part 5 of the Bill, the Committee sought 
clarification of whether there is a departure from the position in the SPP Order, 
because it appeared that article 4 of the Order was not replicated in the Bill. The 
Government responded— 

                                            
185 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
186 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
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“The Bill does not replicate article 4 of the SPP Order in a standalone 
provision because the Government did not consider it necessary to do so. 
There is no departure from its effect. Article 4 of the SPP Order provides that 
an order is of no effect until the Scottish Ministers have laid it before the 
Parliament and brought it into operation in accordance with the SPP Order’s 
provisions. Likewise, section 50(2) of the Bill provides that an order subject to 
SPP, which has been objected to, cannot take effect unless confirmed by an 
ASP and section 51(4) provides that an order which has not been objected to 
cannot take effect until the completion of the 40 day annulment period or 
such later date as may be specified.”187   

323. The Committee is satisfied with the response from the Scottish 
Government regarding the provisions in Part 5 of the Bill. 

PART 6 – LAYING OF DOCUMENTS OTHER THAN SCOTTISH STATUTORY 
INSTRUMENTS 

Section 54 – Laying of certain documents before the Scottish Parliament 

324. Section 54 of the Bill makes provision in relation to an enactment that 
requires or authorises that a document is to be laid before the Parliament. 

325. The Policy Memorandum explains that there are instances where enactments 
require certain documents, for instance annual reports, to be laid before the 
Parliament.  It is intended that the procedure for laying such documents should be 
decided by the Parliament and provided for in Standing Orders.188 

326. By virtue of section 54(3), failure to lay a document does not affect the 
validity of the document – this replicates the current provision in relation to 
statutory instruments under the SI Order and which is incorporated into this Bill at 
section 32(3). 

327. Section 54(2) links the laying of documents to Standing Orders.  The 
Committee notes that Rule 14.1 of Standing Orders already makes provision for 
documents that are required or authorised to be laid before the Parliament.  This 
Rule specifies— 

• what action shall be treated as the laying of a document; 

• that the Clerk may require provision of additional copies; 

• that a document may only be laid when the office of the Clerk is open; 

• what can be laid; and 

• provides the notice of any document laid under this Rule is to be given 
in the Business Bulletin. 

                                            
187 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
188 Policy Memorandum, paragraph 55. 

154



Subordinate Legislation Committee, 51st Report, 2009 (Session 3) 

 67

328. The SPPA Committee considered this section as part of its scrutiny of the 
Bill.  It noted that the Scottish Government had chosen to keep the provisions 
relating to the laying of other documents separate from those on the laying of 
statutory instruments, and had no comment on the proposed provisions.189 

329. The Committee notes the findings of the SPPA Committee and is 
content with the provisions. 

PART 7 – MISCELLANEOUS AND GENERAL 

Section 55 – Meaning of “enactment” in Acts of Parliament and instruments 
made under them 

Background 
330. Section 55 amends the definition of “enactment” in Schedule 1 to the 
Interpretation Act 1978.  The existing definition applies to all Westminster 
legislation, unless a contrary definition is specified or implied in a particular piece 
of legislation. 

331. This section did not appear in the draft Bill and the Scottish Government did 
not explain in the Policy Memorandum why it had decided to introduce this 
provision.   

Evidence received by the Committee 
332. In his written evidence, Iain Jamieson expressed concern that this section 
introduces a significant change.  He pointed out that, at present, the 1978 Act (as 
amended by paragraph 16(3) of Schedule 8 to the Scotland Act 1998), provides 
that references to “enactment” in Westminster legislation do not include “an 
enactment comprised in, or in an instrument made under, an Act of the Scottish 
Parliament.”  Mr Jamieson submitted that section 55 would modify this provision 
by providing that references to “enactment” in Westminster Acts and instruments 
passed or made before 1 July 1999, and in the future, will include ASPs and 
instruments made under them, unless a contrary intention appears. 

333. Mr Jamieson explained that at the time of the Scotland Act, it was decided 
that, if references to enactment in Westminster legislation passed or made after 1 
July 1999 should include a reference to an ASP or a Scottish instrument, then it 
should say so expressly. 

334. Mr Jamieson stated that section 55 would reverse this by providing that 
references to enactment in Westminster legislation passed or made either before 
devolution, or on or after the coming into force of section 55 would (with effect 
from the commencement of section 55) automatically include a reference to an 
ASP or a Scottish instrument, unless a contrary intention appears.  He also argued 
that this is contrary to the approach adopted in Part 1, which is that the Bill should 
only make provision for the interpretation of ASPs and that Westminster legislation 
should be left to be interpreted by the 1978 Act.  

                                            
189 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Report on the 
Interpretation and Legislative Reform (Scotland) Bill at Stage 1. 
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335. Mr Jamieson argued that section 55 does not expressly apply only to 
Westminster legislation which does not relate to reserved matters, but that this has 
to be its effect because, “otherwise it would be outwith the legislative competence 
of the Parliament”.190 

336. In the oral evidence session with the Minister and officials, Fraser Gough 
explained that the Scottish Government considered that, with ten years of 
experience, the decision that was made when the Scotland Act 1998 was enacted, 
to exclude ASPs or SSIs from the definition of “enactment”, “can potentially cause 
problems in some cases with the interface between the post-devolution and pre-
devolution Scottish statute book”.191  In this context, he explained the purpose of 
section 55— 

“What we are doing in section 55 is essentially refining the operation of the 
Interpretation Act 1978 to address potential difficulties, so that the definition 
of “enactment” in the 1978 Act—which was for the purposes of the pre-
devolution statute book—will henceforth include ASPs and SSIs. Everything 
in the supervening period will remain as it is, because draftsmen have known 
about the position and have drafted accordingly by expressly including ASPs 
and SSIs, where necessary. We will be changing the position because we 
think a more reasonable presumption to start from is that, when drafters use 
the word “enactment”, they mean to include ASPs and SSIs. Unless the 
contrary intention applies, that is what we think the default rule should be.”192 

337. Mr Gough also responded to questions raised by Iain Jamieson about the 
drafting and the fact that it is not explicitly stated that section 55 will not apply to 
reserved areas of law— 

“… in the first instance I should say that discussions with the UK Government 
are going on to seek an order that would extend the effect of the section so 
that it will apply to the reserved statute book. In any event, it is not 
uncommon drafting practice not to talk expressly about the limits of legislative 
competence when amending legislation.  The Scotland Act 1998 contains 
express interpretive provisions that mean that legislation is read down in so 
far as it is possible to do so within legislative competence; the drafting of 
section 55 is entirely consistent with that routine drafting approach.”193 

338. In a supplementary written submission, the Scottish Government responded 
to questions from the Committee about the policy objectives underlying section 55 
and the inherent complexity of the provisions— 

“In the Government’s view, the Interpretation Act 1978 currently puts the 
default position for the interpretation of the word “enactment” where it 
appears in pre-devolution legislation the wrong way round. Presently 

                                            
190 Iain Jamieson. Written submission to the Subordinate Legislation Committee. 
191 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
773. 
192 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Col 
773. 
193 Scottish Parliament Subordinate Legislation Committee. Official Report, 3 November 2009, Cols 
773-774. 
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“enactment” is defined as excluding ASPs and SSIs.  The experience of 
devolution over the last 10 years has revealed that it would be preferable for 
the word to include ASPs and SSIs. Where it is not so interpreted, the 
resulting failure of the pre-devolution statute book to interface with the post 
devolution statute book has the potential to create problems.  

Section 55 will address any issues which could arise by ensuring, insofar as 
it is possible to do so within the bounds of legislative competence, that unless 
a contrary intention appears, reference to an “enactment” in pre-devolution 
legislation includes ASPs and SSIs. The Government is presently discussing 
with the United Kingdom Government whether they would be willing to bring 
forward an order to complete the picture and extend the effect of section 55 
to legislation outwith the Parliament’s legislative competence. 

In addressing this issue, the Government has sought to mitigate the resulting 
complexity of the new interpretation rule. For that reason “enactment” will 
include ASPs and SSIs in both pre-devolution legislation and in legislation 
passed after section 55 comes into force. However the Government did not 
consider it advisable to extend that same rule to legislation which has been 
passed in the supervening ten years or so. Legislation drafted during that 
period will have been drafted to take account of the rule currently set down in 
the 1978 Act. The Government concluded that it would not be desirable to 
reverse the interpretative background against which that legislation had been 
drafted.”194 

Committee conclusions on section 55 

339. The Committee remains unclear as to the necessity for the proposed 
change.  The Committee considers that the issues raised by Iain Jamieson 
regarding the drafting of section 55 are significant.  In particular, the reliance 
on the interpretive provisions of section 101 of the Scotland Act 1998 to 
ensure that the provisions do not exceed the legislative competence of the 
Scottish Parliament appears to the Committee to be indicative of the legal 
complexity surrounding this provision.  The Committee does not consider it 
appropriate for the effect of a definition, which is itself a rule of 
interpretation intended to provide legal certainty, to be dependent on 
complex legal analysis of the extent to which it may apply within devolved 
competence in any particular circumstances. The purpose of the 1978 Act is 
to provide clarity as to terms it defines and the scope of their application. 
The proposed amendment as it stands achieves neither. 

340. The Committee believes that without an order extending the effect of 
the section so that it will apply to the reserved statute book, the change 
proposed in section 55 is undesirable.  The Committee invites the Scottish 
Government to confirm the timescale in which such an order will be brought 
forward at Westminster in its response to this report.  In the absence of any 
firm commitment that such an order will be forthcoming, the Committee 
recommends that section 55 be removed from the Bill at Stage 2. 

                                            
194 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 9 November 2009. 
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Section 57(3) – Commencement 

341. Section 57(2) provides that, with certain exceptions, the Act comes into force 
at the beginning of the day after the day of Royal Assent.  This means that Parts 1, 
3, 4 and 7 (except 56(3)) come into force on that day.  Section 57(3) provides that 
Parts 2, 5 and 6, and in Part 7, section 56(3), come into force on such day as the 
Scottish Ministers may by order appoint. 

342. The Committee is content with the commencement powers in section 
57, and that they are not subject to Parliamentary procedure. 

POLICY MEMORANDUM 

343. Rule 9.3.3(c) of Standing Orders requires that a Policy Memorandum shall 
accompany an Executive Bill when introduced. 

344. The Committee considers that, with one exception, the Policy Memorandum 
provided sufficient detail about the policy objectives of the Bill.  The exception 
relates to section 55 of the Bill which seeks to amend the definition of the term 
“enactment” in schedule 1 to the 1978 Act.  The Committee considers that the 
Policy Memorandum fails to explain the policy objective of this proposed change.  
The Committee draws this to the attention of the Scottish Government as a point 
of drafting practice for future Policy Memoranda. 

FINANCIAL MEMORANDUM 

345. Standing Orders Rule 9.3.2 requires a Financial Memorandum to be provided 
to accompany a Bill when it is introduced.  The Financial Memorandum for the Bill 
is included in the Explanatory Notes.  It estimates that there will be no new 
material costs or savings associated with the enactment of any of the provisions of 
the Bill. 

346. On 2 September 2009, the Convener of the Finance Committee, Andrew 
Welsh MSP, wrote to the Subordinate Legislation Committee to indicate that, as 
there will be no new material costs or savings, the Finance Committee had no 
comments to make on the Financial Memorandum. The letter is reproduced at 
Annexe C. 

347. The Committee notes the Financial Memorandum. 

EQUALITY IMPACT ASSESSMENT 

348. The Committee noted that the Bill was not accompanied by an Equality 
Impact Assessment (EIA) prepared by the Scottish Government.  In 
correspondence, the Minister explained that as the Bill deals with matters of a 
technical legal nature, “the Bill, unusually, has no direct or indirect impact on the 
general public, business, charities or any other organisation within civic Scotland. 
Accordingly an EIA was not thought necessary”.195 

                                            
195 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of 
the Subordinate Legislation Committee dated 19 November 2009. 

158



Subordinate Legislation Committee, 51st Report, 2009 (Session 3) 

 71

349. The Committee welcomes the adoption of the EIA process by the Scottish 
Government in respect of primary legislation.  The Committee notes that an EIA 
has been produced for every other Bill introduced so far this Session.  It had 
therefore expected that this Bill would be treated no differently. 

350. The Committee notes the reasons given by the Minister for considering that 
an EIA was not necessary for this Bill.  However, the Committee considers that all 
Bills should be subject to an EIA.  It is only by conducting such an assessment that 
possible differential impacts will be revealed.   

351. The Committee therefore recommends that, should the general 
principles of the Bill be agreed to, the Scottish Government should conduct 
an EIA for the Bill as introduced and report its findings prior to the start of 
Stage 2 proceedings. 

CONCLUSIONS 

352. The Committee has given careful consideration to the provisions of the 
Interpretation and Legislative Reform (Scotland) Bill.  In most respects its 
provisions are a welcome modernisation of the law concerning the making 
and interpretation of Acts of the Scottish Parliament and Scottish 
instruments made under them.  The Committee has, however, identified a 
number of significant issues which require further consideration and 
amendment.  

353. Subject to confirmation from the Scottish Government that it will 
address the issues identified in this report, the Committee is content to 
recommend to the Parliament that the general principles of the Bill be 
agreed to. 
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ANNEXE A: EXTRACTS FROM MINUTES 

14th Meeting, 2009 (Session 3), Tuesday 28 April 2009 
 

Draft Interpretation and Legislative Reform (Scotland) Bill: The Committee 
took evidence on the draft Bill from— 
 

Bruce Crawford MSP, Minister for Parliamentary Business, Jan Marshall, 
Head of Constitutional and Parliamentary Secretariat, Madeleine 
MacKenzie, Scottish Parliamentary Counsel, and Paul Johnston, Divisional 
Solicitor, Scottish Government. 

 
15th Meeting, 2009 (Session 3), Tuesday 5 May 2009 

 
Draft Interpretation and Legislative Reform Bill: The Committee discussed 
evidence from the Minister for Parliamentary Business on the draft Bill, taken at its 
last meeting. 
 

21st Meeting, 2009 (Session 3), Tuesday 23 June 2009 
 

Interpretation and Legislative Reform (Scotland) Bill: The Committee agreed 
its approach to the scrutiny of the Bill at Stage 1. 
 

22nd Meeting, 2009 (Session 3), Tuesday 1 September 2009 
 

Decision on taking business in private: The Committee agreed to take 
consideration of its approach to oral evidence on the Interpretation and Legislative 
Reform (Scotland) Bill at its next meeting in private. 
 

23rd Meeting, 2009 (Session 3), Tuesday 8 September 2009 
 

Interpretation and Legislative Reform (Scotland) Bill (in private): The 
Committee agreed to consider the delegated powers provisons in the Bill at its 
meetings on 15 and 22 September; and agreed a programme for oral evidence. 
 

24th Meeting, 2009 (Session 3), Tuesday 15 September 2009 
 

Interpretation and Legislative Reform (Scotland) Bill: The Committee 
considered the delegated powers provisions in Parts 4 and 5 of this Bill at Stage 1 
and agreed to highlight areas of concern to the Standards, Procedures and Public 
Appointments Committee for its consideration. 

 
25th Meeting, 2009 (Session 3), Tuesday 22 September 2009 

 
Interpretation and Legislative Reform (Scotland) Bill: The Committee 
considered the delegated powers provisions in this Bill at Stage 1 and agreed to 
seek further clarification from the Scottish Government. 
 
 

27th Meeting, 2009 (Session 3), Tuesday 27 October 2009 
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Interpretation and Legislative Reform (Scotland) Bill: The Committee heard 
evidence on the Bill at Stage 1 from— 
 

Andrea Longson, Senior Librarian, Advocates Library, Roderick Thomson 
QC, and Brian Gill, Advocate, Faculty of Advocates; 

 
Patrick Layden QC TD, Commissioner, and Gregor Clark CB, Parliamentary 
Counsel, Scottish Law Commission; 

 
Iain Jamieson, Solicitor, The Law Society of Scotland. 
 

Interpretation and Legislative Reform (Scotland) Bill: The Committee 
considered the main themes arising from the evidence session and agreed to write 
to the Minister for Parliamentary Business to raise questions of technical detail on 
the Bill. 
 

28th Meeting, 2009 (Session 3), Tuesday 3 November 2009 
 

Interpretation and Legislative Reform (Scotland) Bill: The Committee heard 
evidence on the Bill at Stage 1 from— 
 

Bruce Crawford MSP, Minister for Parliamentary Business, Scottish 
Government; 

 
Colin Wilson, First Scottish Parliamentary Counsel, Scottish Parliamentary 
Counsel; 

 
Fraser Gough, Scottish Government Legal Directorate, Elspeth MacDonald, 
Constitution and Parliamentary Secretariat, and Alison Fraser, Scottish 
Government Legal Directorate, Scottish Government. 
 

Interpretation and Legislative Reform (Scotland) Bill: The Committee 
considered the main themes arising from the evidence session. 
 

29th Meeting, 2009 (Session 3), Tuesday 10 November 2009 
 

Work programme: The Committee agreed its work programme until the Easter 
recess 2010; agreed to consider a draft report on the Interpretation and Legislative 
Reform (Scotland) Bill in private at meetings on 24 November and 1 December 
2009; agreed, in relation to scrutiny of delegated powers provisions in Bills, in 
future, to consider draft reports in private, and to dis-continue the publication of 
draft questions and recommendations in advance of its weekly meeting. 
 

30th Meeting, 2009 (Session 3), Tuesday 17 November 2009 
 

Interpretation and Legislative Reform (Scotland) Bill: The Committee 
considered a consultation from the Standards, Procedures and Public 
Appointments Committee and agreed to continue consideration at its next 
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meeting. The Committee also agreed to defer consideration of its draft report on 
the Interpretation and Legislative Reform (Scotland) Bill until 1 December 2009. 
 

31st Meeting, 2009 (Session 3), Tuesday 24 November 2009 
 

Interpretation and Legislative Reform (Scotland) Bill (in private): The 
Committee agreed its response to a consultation from the Standards, Procedures 
and Public Appointments Committee. 
 

32nd Meeting, 2009 (Session 3), Tuesday 1 December 2009 
 

Interpretation and Legislative Reform (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report and agreed to continue consideration 
in private at future meetings. 
 

33rd Meeting, 2009 (Session 3), Tuesday 8 December 2009 
 

Interpretation and Legislative Reform (Scotland) Bill (in private): The 
Committee agreed its Stage 1 report. In so doing, various changes were agreed 
to. 
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ANNEXE B: STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS 
COMMITTEE STAGE 1 REPORT 

 
 
 

Standards, Procedures and Public Appointments Committee 
 

Report on the Interpretation and Legislative Reform (Scotland) Bill at Stage 1 
 
 

The Standards, Procedures and Public Appointments Committee reports to the 
Subordinate Legislation Committee as follows— 
 

BACKGROUND 

1. In its 14th Report 2007, Inquiry into the Regulatory Framework in Scotland, the 
Subordinate Legislation Committee (SLC) recommended changes to the current 
system of scrutiny and handling of subordinate legislation.  The aim was to instruct a 
bill to replace the Scotland Act 1998 (Transitional and Transitory Provisions) 
(Statutory Instruments) Order 1999 (“the SI Order”).  The Scottish Government 
subsequently agreed to provide for the replacement of this Transitional Order and 
two other remaining Transitional Orders: the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Orders subject to Special Parliamentary Procedure) Order 
1999 (“the SPP Order”) and the Scotland Act 1998 (Publication and Interpretation 
etc. of Acts of the Scottish Parliament) Order 1999 (“the Interpretation Order”).  This 
is to be achieved by means of the Interpretation and Legislative Reform (Scotland) 
Bill196 (“the Bill”).   
 
2. The Bill has four main purposes and deals specifically with— 

• the publication, interpretation and operation of Acts of the Scottish 
Parliament (ASPs) and instruments made under them;  

• the making and publication of subordinate legislation under an ASP in the 
form of a Scottish statutory instrument (SSI) and the scrutiny procedures that 
apply in the Scottish Parliament; 

• the procedure that applies to orders that are subject to special parliamentary 
procedure; 

• giving the Scottish Ministers a power, by order, to make certain amendments 
to enactments in order to facilitate their consolidation. 

 

                                            
196 Interpretation and Legislative Reform (Scotland) Bill.  Available at: 
http://www.scottish.parliament.uk/s3/bills/27-InterpretLegRef/index.htm 
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3. The SLC was designated as lead committee on the Bill and the Standards, 
Procedures and Public Appointments (SPPA) Committee as secondary committee.  
At its meeting on 23 June 2009, the SPPA Committee agreed to scrutinise the 
following parts of the Bill— 

• Part 4 Pre-consolidation modification of enactments; 
• Part 5 Orders subject to Special Parliamentary Procedure; 
• Part 6 Laying documents before the Scottish Parliament. 

 
4. It was also agreed that the SLC and the SPPA Committee would issue a joint 
call for written evidence.  Five responses were received that were relevant to the 
SPPA Committee197 and these are attached at Annexe 1.  All the responses 
received to the joint consultation are available on the Scottish Parliament website198.  
 

SUMMARY OF RECOMMENDATIONS 

The SPPA Committee makes the following recommendations to the SLC— 
 
Pre-consolidation 
 
1. The SPPA Committee is concerned that, whatever the current 
government’s intentions, this is potentially a very broad power which goes 
well beyond existing powers to amend primary legislation by order.  The 
Committee recommends to the SLC that it seeks further reassurances from the 
Scottish Government about the safeguards which would prevent this power 
from being used to make policy changes without full parliamentary scrutiny.  
 
2. In relation to the inclusion of codification (subsection 5), that the Scottish 
Government should be pressed on the appropriateness of including re-
statement of the common law and whether the correct and workable 
mechanism for this would be through a substantive bill on the policy issue in 
question. 
 
3. That the SLC queries with the Scottish Government why this broad 
approach is necessary and why the approach adopted in the UK Parliament is 
not viewed as being adequate. 
 
4. That the SLC clarifies with the Scottish Government why it is thought 
necessary to include the provision for UK Parliament legislation at section 
47(2)(b).  
 
5. That the Scottish Government is probed further on— 
 

• whether the SLC or the subject committee would be expected to be 
responsible for the final decision on whether the provisions of a pre-

                                            
197 The Faculty of Advocates submitted evidence which, although not providing any specific 
comments on Parts 4, 5 and 6 of the Bill, indicated that the Faculty supports the provisions on the pre-
consolidation modification of enactments and Special Parliamentary Procedure. 
198Available at: http://www.scottish.parliament.uk/s3/committees/subleg/inquiries/ILRBill/ILRBill-
evid.htm. 
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consolidation instrument facilitated consolidation, given that there is 
the possibility of the new power being used to make policy changes; 

• whether the consolidation bill committee should have a role in 
considering the order, particularly in relation to whether the changes 
facilitate consolidation; 

• the detail of the timing of laying the draft order and bill – the usual 40 
days for considering an affirmative order may not be sufficient for 
scrutiny of a wide-ranging pre-consolidation order;  

• whether a super-affirmative procedure (requiring consultation with the 
Parliament on a draft of the order) might be more appropriate for pre-
consolidation orders. 

 
6. That, in relation to UK legislation (section 47(6)(b)), further information is 
sought from the Scottish Government on how scrutiny of the instrument would 
sit with the requirements for the subject committee to consider a legislative 
consent motion. 
 
7. That the Scottish Government should be asked whether it would plan to 
consult stakeholders on any draft orders under this section. 
 
8. The Committee shares Mr Jamieson’s concerns that, without resources 
being allocated to consolidation, this power is unlikely to increase the number 
of consolidations introduced.  The Committee recommends to the SLC that the 
Scottish Government be invited to comment on Mr Jamieson’s proposals and 
on what other steps it is taking to increase the number of consolidations. 
 
Special Parliamentary Procedure 

9. That, as the Bill had been drafted prior to the inclusion of hybrid bills 
procedures in Standing Orders, the SLC seeks the views of the Scottish 
Government as to whether the private bills procedure remains the most 
appropriate mechanism to consider the bill for an order which is made by 
Scottish Ministers other than on application of another person.  
 
10. That the SLC also considers seeking clarification from the Scottish 
Government on— 

• whether it has given any consideration to replacing SPP in the longer 
term; 

• whether consideration was given to changing orders subject to SPP to 
affirmative (rather than the current negative) procedure. 

 
Delegated powers in Part 4  
 
11. The SPPA Committee shares the SLC’s concerns as to the width of the 
power proposed in Section 47(i) on pre-consolidation and considers that if the 
power is approved by Parliament in the current or amended form, that, again, 
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further consideration should be given to increasing the level of scrutiny 
through super-affirmative procedure. 
 

PART 4 – PRE-CONSOLIDATION MODIFICATION OF ENACTMENTS 

Definition of consolidation  
 
5. Consolidation bills are bills which re-state the existing statute law on the same 
subject into one Act without substantially amending the law.  These types of bill are 
subject to Rule 9.18 in Standing Orders— 
 

A Consolidation Bill is a Bill the purpose of which is the consolidation of enactments, whether 
or not with amendments to those enactments to give effect to recommendations of the 
Scottish Law Commission… 

 
6. The term “Codification Bill” is usually used to refer to a bill that re-states both 
statute law and common law (Rule 9.18A). 
 
Current procedure 

 
7. Consolidation bill procedure differs from other public bill procedure in that— 
 

• Consolidation bills are considered by a Consolidation Committee established 
for the purpose; 

• the Parliament decides on the bill at Stage 1 and Stage 3 without a debate; 

• there are special restrictions on the amendments that may be lodged at 
Stage 2 and Stage 3. 

8. The only changes permissible to the law being consolidated by a consolidation 
bill are those which are recommended by the Scottish Law Commission or the Law 
Commission and any proposed changes which meet the test of being necessary for 
the purpose of producing a satisfactory consolidation.  Commission 
recommendations are published in a report and considered by the Consolidation 
Committee along with its consideration of the bill. 
 
9. Once introduced, a consolidation bill is referred to a Consolidation Committee.  
Where possible, at least one member of the committee should be a member of the 
relevant subject committee.  At Stage 1, rather than considering the general 
principles of the bill, the committee is required to report only on whether the bill 
should proceed as a consolidation bill (ie not whether the committee approves of the 
law that the bill re-states, but whether it approves of it being consolidated).  At 
Stages 2 and 3, amendments are inadmissible if their effect would be that the bill 
would no longer qualify as a consolidation bill (Rule 9.18.8).  Amendments may, 
however, propose changes to how the bill re-states the law and how it gives effect to 
Commission recommendations.   
 
Bill’s provisions  
 
10. The provisions of the Bill are as follows— 
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PART 4 

PRE-CONSOLIDATION  MODIFICATION OF ENACTMENTS 

47 Pre-consolidation modifications of enactments 

(1) The Scottish Ministers may by order make such modifications of enactments relating to a 
particular subject as in their opinion facilitate, or are otherwise desirable in connection with, 
the consolidation of the law on the subject. 

(2) No order is to be made unless a Bill, or a group of Bills, consolidating the law on the subject 
has been— 

(a) introduced in the Scottish Parliament, or 

(b) presented to either House of Parliament. 

(3) If an Act, or a group of Acts, resulting from such a Bill, or group of Bills, is passed, the order 
comes into force by virtue of this subsection immediately before the commencement of that 
Act, or group of Acts. 

(4) An order is subject to the affirmative procedure. 

(5) In this section, “consolidation”, in relation to the law on a particular subject, includes the re-
statement of common law in relation to the subject. 

The case for change 

11. In its consultation paper on the draft Bill, the Scottish Government expressed 
the view that, while Scottish Law Commission recommendations prove a useful 
means of effecting changes to secure a satisfactory consolidation of the legislation in 
question, “there are a number of limitations…The Commission may be reluctant to 
make recommendations in relation to matters which involve significant policy 
changes or which are likely to provoke political controversy.”199   
 
12. The proposed change in procedure is for a pre-consolidation amendment 
power to provide scope for consolidation-related changes to the existing law to be 
made by order by the Scottish Ministers.  The consultation paper on the draft Bill 
stated that the changes would include, “but would not be confined to”, those which 
could have been made by a Commission recommendation and would therefore allow 
a greater degree of simplification of existing legislation in preparation for its 
consolidation. 
 
13. The Bill’s Policy Memorandum states that: “The intention is not to allow 
substantive changes to policy to be introduced via such orders, but only those that 
will assist in providing a clean consolidation or codification of the law.”200 
 
14. The Bill’s provisions in relation to pre-consolidation were welcomed by 
Professor Colin Reid of the University of Dundee, the Law Society of Scotland and 
the Faculty of Advocates, as providing a mechanism to start work on consolidation to 
bring Scotland’s statute law up to date. 
 
15. In his written evidence to the Committee, however, Iain Jamieson201 states— 

                                            
199 Scottish Government consultation paper on the draft Bill, page 49.  Available at: 
http://www.scotland.gov.uk/Publications/2009/01/12112118/0 
200 Interpretation and Legislative Reform (Scotland) Bill, Policy Memorandum, paragraph 9.  Available 
at:  http://www.scottish.parliament.uk/S3/bills/27-InterpretLegRef/index.htm 
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“…it is open to question whether these are the kind of amendments which 
Scottish Ministers should be able to make simply by order. Section 47(1) 
would enable Scottish Ministers to make amendments which they consider 
not only to be necessary or desirable to facilitate the consolidation but which 
are considered to be “desirable in connection with” the consolidation. This is 
an extremely wide power because it is not limited to amendments which are 
desirable to facilitate the consolidation. It would enable not only minor policy 
changes to be made, such as the example given in the Policy Memorandum 
but significant policy changes to be made as long as they can be dressed up 
as being somehow “connected with” the consolidation. This is a very wide 
Henry VIII power202 for the Parliament to give to the Government. The fact 
that the order requires an affirmative resolution is not really a very effective 
parliamentary control because Parliament is being denied the opportunity to 
scrutinise each amendment on its merits which it would have if they were 
made by an Executive Bill.  

 
 It is suggested that the Parliament should consider carefully whether this is 

the kind of power which should be given to Scottish Ministers, particularly if 
the Bill is to continue to be regarded as a Consolidation Bill and attract the 
expedited procedure in the Standing Orders. It is suggested that, even if the 
Committee is persuaded that the Government should be given this power, it 
would be desirable if it was at least subject to a super-affirmative procedure 
which would enable the Parliament to consider, take evidence upon, and 
comment upon each proposed amendment. Otherwise, it would seem that the 
expedited procedure for consolidation Bills might be open to abuse.” 
 

16. Similarly, the Scottish Law Commission203 expressed concern that 
consolidation “should not be used to promote policy alterations to legislation” and 
queried “whether it might be preferable if any amendments to be proposed for the 
purposes of a consolidation were, as at present, required to be based upon 
recommendations of the Scottish Law Commission”.  
 
17. Consolidation can currently only restate the law unless the Law Commission 
recommends changes.  The provisions in the Bill give the Scottish Ministers greater 
powers than are currently available to the Law Commission.  Policy issues brought 
forward through this process would receive less scrutiny than if they had been made 
by primary legislation, where changes could be considered and, if necessary, 
amended individually.  Whether policy changes “facilitate or otherwise are desirable 
in connection with consolidation” could be difficult to determine, with the only option 
for rejecting changes being rejection of the entire order. 
 
18. The Committee is concerned that, whatever the current government’s 
intentions, this is potentially a very broad power which goes well beyond 

                                                                                                                                        
201 Iain Jamieson.  Written submission to the Standards, Procedures and Public Appointments 
Committee 
202 A Henry VIII power is a power to enable the modification or repeal of primary legislation by 
secondary legislation, with or without further parliamentary scrutiny 
203 Scottish Law Commission.  Written submission to the Standards, Procedures and Public 
Appointments Committee 
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existing powers to amend primary legislation by order.  The Committee 
recommends to the SLC that it seeks further reassurances from the Scottish 
Government about the safeguards which would prevent this power from being 
used to make policy changes without full parliamentary scrutiny. 
 
Common law 
19. Section 47(5) of the Bill states that “…‘consolidation’, in relation to the law on a 
particular subject, includes the re-statement of common law in relation to the 
subject.” 
 
20. The Scottish Law Commission expressed concern that— 
 

“We would see considerable practical and technical difficulties in describing 
any enactment of a common law position as “consolidation”, because of the 
perennial difficulty in securing agreement as to what the common law on any 
matter is. Even if a particular issue may have been settled by a decisive 
judgement, there are almost certainly related issues where the Court’s 
position is not clear, and where what are essentially policy decisions have to 
be made. We would ourselves have described the process of restating the 
common law in statute as more akin to codification than to consolidation. And, 
in that connection, we note that the power proposed to be conferred upon 
Ministers to make orders amending the law is limited to power to amend 
“enactments”. There is no equivalent power in relation to the common law.” 

 
21. The Committee shares these concerns and recommends to the SLC that 
the Scottish Government should be pressed on the appropriateness of 
including re-statement of the common law within this power and whether the 
correct and workable mechanism for this would be through a substantive bill 
on the policy issue in question. 
 
UK provisions 
 
22. Similar powers to that proposed in the Bill have been used in UK Parliament 
legislation but only in relation to sections of specific Acts.  UK Parliament Acts 
containing provisions to allow an order to be made include the National Health 
Service Reform and Health Care Professions Act 2002 (which enables the Secretary 
of State to make an order amending the legislation relating to the health service in 
England and Wales).  This power was exercised by the Secretary of State in the 
National Health Service (Pre-consolidation Amendments) Order 2006 (No. 1407).  
Other examples of UK Parliament Acts containing a pre-consolidation power are:  
section 407 of the Communications Act 2003, section 321 of the Pensions Act 2004, 
section 72 of the Electoral Administration Act 2006 and section 146 of the Pensions 
Act 2008.   
 
23. The Bill proposes a general power being provided to the Scottish Ministers 
which extends to all subject areas, including common law changes, rather than 
taking powers for specific areas as required (as appears to be the UK approach).  
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24. The Committee recommends to the SLC that it asks the Scottish 
Government why this broad approach is necessary and why the approach 
adopted in the UK Parliament is not viewed as being adequate. 
 
25. The SLC may also wish to clarify with the Scottish Government why it is 
thought necessary to include the provision for UK Parliament legislation at 
section 47(2)(b). 
 
Previous consideration by the Procedures Committee of consolidation of 
legislation  
 
26. To date, there has only been one Consolidation Bill in the Scottish Parliament – 
the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Bill. In its Stage 1 
report on the bill, the Salmon and Freshwater Fisheries (Consolidation) (Scotland) 
Bill Committee identified a number of areas where improvements might be made to 
the procedures involved.  Consequently, the Session 2 Procedures Committee 
carried out an inquiry into the issues raised and proposed a number of 
recommendations in its 8th Report 2006, Consolidation Bill procedure204. 
 
27. In its written evidence to the Procedures Committee, the Scottish Executive205 
referred to the mechanisms available in UK Parliament procedures for making 
amendments to existing legislation, namely,  on the recommendation of the Law 
Commission or the Scottish Law Commission or under the Consolidation of 
Enactments (Procedure) Act 1949.  (It was understood that little use had been made 
of the latter procedure for some time, as it had been overtaken by the Law 
Commission procedure agreed by the Joint Committee on Consolidation Etc Bills at 
Westminster in 1983.) 
 
28. The Scottish Executive at that time also referred to other options that it 
considered could be used for making pre-consolidation amendments, including a 
programme bill on the same subject as the consolidation bill to confer a limited 
power on Ministers to make changes to the existing enactments by order, subject to 
parliamentary procedures.  This procedure had been employed in the UK Parliament 
(see paragraph 26 above). 
 
29. The Procedures Committee at that time made no recommendations in relation 
to the possibility of the Scottish Parliament adopting the latter mechanism for making 
pre-consolidation amendments. 
 
How the new provisions would operate 
 
30. The Minister for Parliamentary Business has provided the SLC with the 
following illustration206 of how the Scottish Government envisages that the new 
proposed power to make pre-consolidation amendments would operate. 
 
                                            
204 Available at: http://www.scottish.parliament.uk/business/committees/procedures/reports-06/prr06-
08.htm 
205 Scottish Executive.  Written submission to the Procedures Committee 
206 Letter dated 8 June 2009 from Bruce Crawford MSP, Minister for Parliamentary Business, to Jamie 
Stone MSP, Convener, Subordinate Legislation Committee  
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31. The example of its use is illustrated by three housing acts being consolidated 
into one act.  Two of the newer acts may define “house” as including a caravan, 
whereas the oldest act does not.  If caravans were to be included in the context of 
the oldest act, it would currently require a bill to be passed to amend before the 
consolidation was dealt with by the Parliament.  Under the new proposals, an order 
could be made amending the oldest act and, if agreed to by the Parliament, the 
consolidation bill would reproduce the law as amended by the order. 
 
Timing for laying of order and introduction of consolidation bill 

32. An illustrative parliamentary timeline for the order and consolidation bill was 
also provided by the Minister— 
 

• The Consolidation Bill Team identifies change in existing law; 
• Change is put in a Scottish Government draft Order; 
• A draft bill reproduces the laws as proposed to be amended by the draft 

Order; 
• A draft SSI containing the Order is laid before the Parliament;  
• A draft Bill is introduced in the Parliament/presented in either House of 

Parliament;  
• The draft Order is considered by the SLC and subject committee; 
• If the draft order is approved, a Consolidation Committee checks the draft 

Bill accurately incorporates changes to the existing law provided in the draft 
Order; 

• If the draft Order is not approved, the draft Bill is amended so as to 
reproduce the existing law (and strip out the changes provided in the Order);

• If the draft Order is approved, the Order comes into force an instant before 
the Bill comes into force. 

 
33. Rule 9.6.2 requires the SLC to consider the provisions conferring power to 
make subordinate legislation in any bill.  This applies to consolidation bills even 
though many of the provisions they contain will simply have been restated without 
amendment from existing enactments. 
 
34. In the Procedures Committee’s report on Consolidation Bill procedure, the 
Committee considered whether the SLC should be expected to consider all relevant 
provisions of a consolidation bill or only those that are new (reflecting Law 
Commission recommendations) or altered (as part of the exercise of making a 
satisfactory consolidation).  The Committee was of the view that a rule to limit the 
SLC to considering only new or altered provisions would add complexity, requiring 
the relevant provisions in a Consolidation Bill to be divided into two categories (those 
for consideration by the SLC and those for consideration by the Consolidation 
Committee).  
 
35. The illustrative timeline provided by the Scottish Government indicates that the 
order would be referred at the same time to the SLC and the appropriate subject 
committee.  The Minister also recognises that the outcome of the draft Order would 
need to be known before the Bill reached Stage 3 as, if the draft Order were not 
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approved, the Bill would need to be amended to delete the changes that the Order 
proposed to make to the law. 
 
36. The provisions of the Bill allow for an order to be made at any stage after a bill 
is introduced. In his letter of 8 June 2009 to the SLC, the Minister for Parliamentary 
Business recognises that the precise timing for laying and considering the draft 
Order and for introducing and considering the draft bill would be a matter for 
business managers.   
 
37. The Committee recommends to the SLC that the Scottish Government is 
probed further on— 
 

• whether the SLC or the subject committee would be expected to be 
responsible for the final decision on whether the provisions of a pre-
consolidation instrument facilitated consolidation, given that there is 
the possibility of the new power being used to make policy changes.   

• whether the consolidation bill committee should have a role in 
considering the order, particularly in relation to whether the changes 
facilitate consolidation.  At present the bill committee’s role is only to 
consider whether the changes in the order have been consolidated in the bill 
(not whether those changes require to be made at all).  

• the detail of the timing of laying the draft order and bill – the usual 40 
days for considering an affirmative order may not be sufficient for 
scrutiny of a wide-ranging pre-consolidation order.   

• whether super-affirmative procedure (requiring consultation on a draft 
of the order) might be more appropriate for pre-consolidation orders. 

  
38. Section 47 states that— 
 

(6) No order is to be made unless a Bill, or a group of Bills, consolidating the law on the subject 
has been— 

(a) introduced in the Scottish Parliament, or 

(b) presented to either House of Parliament. 
 
39. The Committee recommends to the SLC that, in relation to UK legislation 
(section 47(6)(b)), further information is sought from the Scottish Government 
on how scrutiny of the instrument would sit with the requirements for the 
subject committee to consider a legislative consent motion. 
 
Consultation 
 
40. The Law Society of Scotland suggests that there should be consultation with 
relevant stakeholders on any exercise of this power.207  
 

                                            
207 Law Society of Scotland. Written submission to the Standards, Procedures and Public 
Appointments Committee 
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41. The Committee recommends to the SLC that the Scottish Government 
should be asked whether it would plan to consult stakeholders on any draft 
orders under this section. 
 
Wider consolidation issues  
 
42. Iain Jamieson208 noted that there is an implication in the Scottish Government’s 
position that the new power will increase the number of consolidations carried out.  
He suggested that it is not the absence of this power which has delayed 
consolidations but the fact that the necessary resources have not been made 
available to enable them to be carried out.  The Scottish Law Commission has a 
statutory duty to prepare programmes of consolidation and draft bills can only be 
prepared at the request of Scottish Ministers. Mr Jamieson felt that there is no 
evidence that consolidations have been inhibited because of the limited scope of the 
amendments which the Commission can recommend and that “failure to have 
regular consolidations has meant that it is almost impossible to find the up-to-date 
state of Scots law in virtually all legislative areas. This was not meant to happen. 
One of the arguments for devolution was to provide a greater legislative opportunity 
to bring our statute law up-to-date. This has simply not happened. The position is 
now worse than before devolution”. 
 
43. Mr Jamieson suggested that the Committee may wish to consider what steps 
could be taken to increase the number of Consolidation Bills and proposed the 
following possible mechanisms to achieve this— 
 

• to impose a statutory obligation upon the Scottish Law Commission to 
consolidate the main areas, if not all, of devolved legislation every 10/15 
years and to keep that legislation up to date either by having a running 
consolidation online or to have further regular consolidations within each 
successive 10 year period; 

 
• to require Scottish Ministers to provide the Commission with adequate 

resources to carry out this duty so that it does not interfere with the other 
work of the Commission. In other words, it should not be possible for 
Scottish Ministers, as they can at present, to prevent the Commission from 
being able to prepare consolidations by withholding approval or resources; 

 
• to require the Commission, after consultation with the Scottish Parliament 

and Scottish Ministers and other relevant interests, to draw up a programme 
of consolidations every three years or so and to prepare draft consolidation 
Bills to implement that programme. The Government should be required to 
assist the Commission in the preparation of those Bills. It may be necessary 
for Scottish Ministers to set up some kind of a specialist unit within the 
Government which is responsible for dealing with consolidation Bills rather 
than having the task spread amongst different departments which may not 
know what to do but this is a matter for them; and 

 

                                            
208 Iain Jamieson. Written submission to the Standards, Procedures and Public Appointments 
Committee 
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• to require Scottish Ministers, within two months of the submission of the 
Commission report containing a draft Consolidation Bill, to introduce the Bill 
or, if not, to give reasons why not. If the Government does not introduce the 
Bill, the Standing Orders should permit the subject Committee or any MSP to 
do so without any further procedure, such as further consultation. The 
Parliament may also wish to consider having a standing committee to deal 
with such Bills. 

44. The Committee shares Mr Jamieson’s concerns that, without resources 
being allocated to consolidation, this power is unlikely to increase the number 
of consolidations introduced.  The Committee recommends to the SLC that the 
Scottish Government be invited to comment on Mr Jamieson’s proposals and 
on what other steps it is taking to increase the number of consolidations.   

 
SLC comments on delegated powers in Part 4  
 
45. The Committee considered a letter from the Convener of the SLC (attached at 
Annexe 2) which comments on the delegated powers in Part 4.  The SLC highlighted 
the following concerns as to the width of the  power available in relation to the pre-
consolidation provisions— 
 

• the power is available in respect of all subject matter and there may be some 
areas of the law considered too sensitive to permit substantive policy 
changes to be fast tracked in this way; 

 
• the threshold which must be met before the power is available to Ministers is 

currently very loose and subjective; 
 

• further consideration should be given to the potential for changes to the 
common law in the course of codification; 

 
• interaction between a Scottish instrument and a Westminster Bill raises 

issues of control of the process. 
 
46. The SLC also had concerns as to the level of scrutiny proposed and considered 
that if the power is approved by Parliament in the current or amended form that  
consideration should be given to increasing the level of scrutiny through super-
affirmative procedure. 
 
47. The Committee shares the SLC’s concerns and recommends that these 
issues should also be raised with the Minister. 
 

PART 5 – SPECIAL PARLIAMENTARY PROCEDURE 

48. Special Parliamentary Procedure (SPP) is a form of parliamentary scrutiny. 
Orders subject to SPP are a form of subordinate legislation, effectively comparable 
to a variation on a private bill.  Under the Scotland Act 1998, the procedure is 
currently governed by the Scotland Act 1998 (Transitory and Transitional Provisions) 
(Orders Subject to Special Parliamentary Procedure) Order 1999 (“the SPP Order”).  
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No Special Parliamentary Procedure Orders have been considered by the Scottish 
Parliament to date. 
 
49. Each instance of SPP is specifically provided for in an enabling statute and 
involves procedures for notification of an order, making objections to an order and 
the making/confirmation of an order by Scottish Ministers.  It is at the final stage that 
parliamentary scrutiny may be involved, with a different process in place for orders to 
which objections have been made and not withdrawn and orders to which no 
objections have been made. 
 
50. Historically, the types of works for which SPP has been used have included 
transport or harbour developments involving the compulsory purchase of land.  
However, some developments that were previously subject to SPP were brought 
within the scope of a new procedure established under the Transport and Works 
(Scotland) Act 2007 (“the TWA procedure”). 
 
Bill’s provisions 
 
51. The provisions in Part 5 of the Bill replicate the effect of the SPP Order, 
although not in the exact terms of the SPP Order.  Part 5 of the Bill is split into 6 
sections as follows— 
 

• Application of Part 5 
• Notice of special procedure orders 
• Orders to which objections are made 
• Orders to which no objections are made 
• Statement of objections 
• Interpretation of Part 5. 

 
Consultation responses 
 
52. The only comments received on the Committee’s consultation on the Bill came 
from The National Trust for Scotland, which stated that it would oppose the 
replacement of SPP as it “would wish to ensure the protection afforded to inalienable 
land is retained.”  (“Inalienable land” cannot be sold, mortgaged or given away, and 
can only be subject to compulsory purchase after parliamentary scrutiny.) 
 
Comparison of SPP with the TWA procedure 
 
53. The Committee noted that the TWA procedure replaced SPP in relation to 
certain enactments. 
 
54. In comparing the procedures members noted the reasons for the establishment 
of the TWA procedure:  for example, the wish to move to a system with more 
emphasis placed on local proceedings than parliamentary scrutiny and greater 
power being transferred to Scottish Ministers to make local orders in instances 
where the development is not of national significance (i.e. that the development is 
not included in the National Planning Framework). 
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55. In SPP the Parliament has a role in scrutinising any order subject to SPP that is 
brought forward, by means of the private bills procedure in the case where 
objections are not withdrawn or by the negative procedure for statutory instruments 
where no objections to the order remain.  For the TWA procedure, greater weight is 
given to the local proceedings for considering objections, heard by a reporter rather 
than being made direct to Ministers.  Under the TWA procedure, parliamentary 
scrutiny of the order occurs only where the proposed development is considered to 
be of national significance. 
 
Current position in relation to SPP 
 
56. SPP now remains in place for a very limited number of enactments, primarily 
relating to the compulsory purchase of land from heritage bodies.  The enactments 
where a power for Scottish Ministers to make, approve or confirm orders exists are— 
 

• Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 
• Coast Protection Act 1949 
• Countryside (Scotland) Act 1967 
• Forestry Act 1967 
• New Towns (Scotland) Act 1968 
• Local Government, Planning and Land Act 1980 
• National Heritage (Scotland) Act 1991 
• Crofters (Scotland) Act 1993 
• Town and Country Planning (Scotland) Act 1997. 

 
57. The Bill provides that an order to which objections are lodged and not 
withdrawn must be confirmed by an act of the Scottish Parliament and that the bill for 
such an act should be considered under private bills procedure, or such a procedure 
as Standing Orders may provide. 
 
Recommendations 
 
58. The Committee recommends to the SLC that, as the Bill was drafted prior 
to the inclusion of hybrid bills procedures, the SLC should seek the views of 
the Scottish Government as to whether the private bills procedure remains the 
most appropriate mechanism to consider the bill for an order which is made by 
Scottish Ministers other than on application of another person.  
 
59. The SLC may also wish to seek clarification from the Scottish 
Government on— 

• whether it has given any consideration to replacing SPP in the longer 
term; 

• whether consideration was given to changing orders subject to SPP to 
affirmative (rather than the current negative) procedure. 

 
PART 6 – LAYING OF DOCUMENTS 

60. Section 54 of the Bill makes provision in relation to an enactment that requires 
or authorises that a document is to be laid before the Parliament.   
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54 Laying of certain documents before the Scottish Parliament 
 
(1) This section applies where an enactment authorises or requires the laying of a document (other 
than a Scottish statutory instrument or a statutory instrument), or a draft of such a document, before 
the Scottish Parliament. 
 
(2) Unless the contrary intention appears, the reference to the laying of the document, or draft 
document, is to be construed as a reference to the taking of such action as is specified in standing 
orders of the Parliament as constituting the laying of such a document, or draft of such a document, 
before the Parliament. 
 
(3) Failure to lay a document, or draft document, in accordance with the enactment does not affect the 
validity of the document.” 
 
61. By virtue of section 54(3), failure to lay a document does not affect the validity 
of the document – this replicates the current provision in relation to statutory 
instruments under the SI Order and which is incorporated into this Bill at section 
32(3). 
 
62. Section 54(2) links the laying of documents to Standing Orders.  Members will 
wish to note that Rule 14.1 of Standing Orders already makes provision for 
documents that are required or authorised to be laid before the Parliament.  This 
Rule specifies: 
 

• What action shall be treated as the laying of a document 
• That the Clerk may require provision of additional copies 
• That a document may only be laid when the office of the Clerk is open 
• What can be laid 
• Provides the notice of any document laid under this Rule is to be given in the 

Business Bulletin. 
 
63. This is an area on which consultees expressed no strong views. 

 
64. The Committee noted that the Scottish Government has chosen to keep 
the provisions relating to the laying of other documents separate from those 
on the laying of statutory instrument, and has no comment on the proposed 
provisions. 
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ANNEXE 1: WRITTEN EVIDENCE 

IAIN JAMIESON 
 
Extract from general submission – comments on Part 4 of the Bill: Pre-
consolidation modification of enactments 
 
General 
 
I suggest (a) that there may be problems about the width of the power conferred 
by section 47(1) and (b) that consideration should be given as to how to increase 
the number of Consolidation Bills. 
 
Section 47(1) 
 
Section 47(1) gives the Scottish Ministers the power, by order, to “make such 
modifications of enactments relating to a particular subject as in their opinion 
facilitate, or are otherwise desirable in connection with, the consolidation of the law 
on the subject”. 
 
At present, the Parliament’s Standing Orders provide for an expedited Bill 
procedure to be available for Consolidation Bills209. A Consolidation Bill for this 
purpose is defined as a Bill which consolidates certain enactments and the only 
changes which are allowed are those necessary to give effect to recommendations 
from the Scottish Law Commission, the Law Commission or both Commissions. 
The Law Commissions can only recommend amendments which are necessary for 
the purpose of producing a satisfactory consolidation210. 
 
The Policy Memorandum explains that the power proposed in section 47(1) will 
enable amendments to be made to the legislation to be consolidated which are 
more extensive than those which the Scottish Law Commission can 
recommend211. The Consultation Paper argued that the recommendations which 
the Commission can make is too limited because the Commission “may be 
reluctant to make recommendations in relation to matters which involve significant 
policy changes or which are likely to provoke political controversy”.212 The Policy 
Memorandum is more circumspect in its justification for this power and simply 
argues “that it can be useful to make somewhat wider changes to bring about a 
cleaner and more satisfactory consolidation of the legislation concerned. It is 
intended that the Scottish Ministers will be able to assist consolidation by using an 
order making power, subject to the affirmative procedure, to make changes which 
facilitate, or are otherwise desirable in connection with, a Consolidation …Bill”213 
 

                                            
209 Standing Orders Rule 9.18. There is a similar provision in relation to Codification Bills in Rule 
9.18A. 
210 See paragraphs 17-23 of the 1st Report 2003 of the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Bill Committee 
211 Policy Memorandum paragraph 48 
212 Scottish Government, Interpretation and Legislative Reform (Scotland) Bill: Consultation Paper 
(available at http://www.scotland.gov.uk/Publications/2009/01/12112118/0) paragraph 49. 
213 Policy Memorandum paragraph 48 
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However, it is open to question whether these are the kind of amendments which 
Scottish Ministers should be able to make simply by order. Section 47(1) would 
enable Scottish Ministers to make amendments which they consider not only to be 
necessary or desirable to facilitate the consolidation but which are considered to 
be “desirable in connection with” the consolidation. This is an extremely wide 
power because it is not limited to amendments which are desirable to facilitate the 
consolidation. It would enable not only minor policy changes to be made, such as 
the example given in the Policy Memorandum but significant policy changes to be 
made as long as they can be dressed up as being somehow “connected with” the 
consolidation. This is a very wide Henry VIII power for the Parliament to give to the 
Government. The fact that the order requires an affirmative resolution is not really 
a very effective parliamentary control because Parliament is being denied the 
opportunity to scrutinise each amendment on its merits which it would have if they 
were made by an Executive Bill. 
 
It is suggested that the Parliament should consider carefully whether this is the 
kind of power which should be given to Scottish Ministers, particularly if the Bill is 
to continue to be regarded as a Consolidation Bill and attract the expedited 
procedure in the Standing Orders. It is suggested that, even if the Committee is 
persuaded that the Government should be given this power, it would be desirable 
if it was at least subject to a super-affirmative procedure which would enable the 
Parliament to consider, take evidence upon, and comment upon each proposed 
amendment. Otherwise, it would seem that the expedited procedure for 
consolidation Bills might be open to abuse. 
 
Consolidation Bills generally 
 
It appears to be implied that this new power is needed in order to enable 
consolidations to proceed and that its absence explains why there have been so 
few consolidations. However, this is far from being the case. It is not the absence 
of this power which has delayed consolidations but the fact that, since devolution, 
successive Scottish Governments have not appreciated the need for consolidation 
and have not been prepared to devote the necessary resources to enable them to 
be carried out. 
 
Although the Scottish Law Commission has a statutory duty to prepare 
comprehensive programmes of consolidation and to draft Bills pursuant to such a 
programme, this can only be done at the request, and with the approval, of 
Scottish Ministers.214 Every annual report of the Commission since devolution has 
expressed regret that successive Scottish Governments have not been able to 
commit the resources necessary to support such a programme. There has only 
been one consolidation since devolution and most of the work for that was done 
beforehand.215 It is only at the end of last year that the Commission has begun 
work on consolidating the legislation relating to bankruptcy in Scotland, resources 
for which are being supplied by the Accountant in Bankruptcy.216 In these 
circumstances, there is absolutely no evidence that consolidations have been 

                                            
214 Law Commissions Act 1965 s 3(1)(d). 
215 The Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. 
216 See Scottish Law Commission, Annual Report 2008 (Scot Law Com No 214) 8, 22. 
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inhibited because of the limited scope of the amendments which the Commission 
can recommend. 
 
Failure to have regular consolidations has meant that it is almost impossible to find 
the up-to-date state of Scots law in virtually all legislative areas.217 This was not 
meant to happen. One of the arguments for devolution was to provide a greater 
legislative opportunity to bring our statute law up-to-date. This has simply not 
happened. The position is now worse than before devolution. 
 
In these circumstances, it is suggested that the Committee may wish to consider 
what steps may be taken to increase the number of Consolidation Bills. A possible 
way of achieving this, although there are doubtless many others, is 
 
to impose a statutory obligation upon the Scottish Law Commission to consolidate 
the main areas, if not all, devolved legislation every 10/15 years and to keep that 
legislation up to date either by having a running consolidation online or to have 
further regular consolidations within each successive 10 year period; 
 
to require Scottish Ministers to provide the Commission with adequate resources 
to carry out this duty so that it does not interfere with the other work of the 
Commission. In other words, it should not be possible for Scottish Ministers, as 
they can at present, to prevent the Commission from being able to prepare 
consolidations by withholding approval or resources; 
 
to require the Commission, after consultation with the Scottish Parliament and 
Scottish Ministers and other relevant interests, to draw up a programme of 
consolidations every 3 years or so and to prepare draft consolidation Bills to 
implement that programme. The Government should be required to assist the 
Commission in the preparation of those Bills. It may be necessary for Scottish 
Ministers to set up some kind of a specialist unit within the Government which is 
responsible for dealing with consolidation Bills rather than having the task spread 
amongst different departments which may not know what to do but this is a matter 
for them; and 
 
to require Scottish Ministers, within two months of the submission of the 
Commission report containing a draft Consolidation Bill, to introduce the Bill or, if 
not, to give reasons why not. If the Government does not introduce the Bill, the 
Standing Orders should permit the subject Committee or any MSP to do so without 
any further procedure, such as further consultation218. The Parliament may also 
wish to consider having a standing committee to deal with such Bills. 
 
LAW SOCIETY OF SCOTLAND 
 
The Law Society of Scotland (the Society) welcomes the opportunity to submit 
written evidence on the above Bill and has the following comments to make. 
                                            
217The Statute Law Database (http://www.statutelaw.gov.uk/), which provides an online database of 
statute law in the UK, is of considerable assistance, but it is incomplete and not completely up-to-
date. In any event, it is no substitute for a proper consolidation. 
218 Such as the consultation required for Members’ Bills by rule 9.14.3 of the Parliament’s Standing 
Orders. 
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The Society welcomes this technical but important Bill and, in the interests of 
accessibility of legislation, supports the replacement of the three transitional orders 
which form the current regime. 
 
The Society has written to the Subordinate Legislation Committee and given 
evidence on Parts 1, 2, 3 and 7 of the Bill. In relation to parts of the Bill which the 
Standards, Procedures and Public Appointments (SPPA) Committee are 
considering (namely Parts 4, 5 and 6), the Society has only one specific comment 
to make. 
 
Section 47 
 
The Society fully supports the efforts of the Scottish Law Commission in 
consolidation of legislation and would like to emphasise to the Scottish 
Government that such a project is a worthwhile one which should be given greater 
priority. 
 
The Society welcomes the pre-consolidation modification power contained in 
section 47. Proposals to exercise this power should be consulted on with relevant 
stakeholders. 
 
I hope that these comments are helpful. 
 
NATIONAL TRUST FOR SCOTLAND 
 
Introduction 
The Trust’s interest in this legislation relates to Part 5 of this Bill which deals with 
Special Parliamentary Procedure (SPP) and the Trust’s special powers to declare 
land inalienable as enshrined it is enabling Acts of Parliament. The Trust 
responded to the Scottish Government consultation in April 2009 in support of the 
proposal. 
 
Overall View 
The Trust is supportive of the policy objective of Part 5 of the Bill, which, as stated 
in the Policy Memorandum, is to replace the current transitional provisions in the 
SPP Order and to maintain the status quo. 
 
Background 
The Trust’s statutory purposes as set out in 1935 include ‘promoting the 
permanent preservation for the benefit of the nation of lands and buildings in 
Scotland of historic or national interest or natural beauty and also articles and 
objects of historic or national interest…’219. 
 
One of the means by which the Trust carries out this statutory purpose is through 
ownership. Under the Trust’s enabling Acts of Parliament220, the Trust’s Council 
may declare lands or buildings in its care inalienable which gives them protection 

                                            
219 From Section 4 of the National Trust for Scotland Order Confirmation Act 1935. 
220 Specifically Section 22(2) of the National Trust for Scotland Order Confirmation Act 1935. 

181



Subordinate Legislation Committee, 51st Report, 2009 (Session 3) — Annexe B 

 94

against creditors and compulsory purchase. Inalienability therefore gives potential 
donors the strongest assurance which is realistically available that any property 
given to the Trust will be owned by it in perpetuity. 
 
The Trust cares on behalf of the nation for a great diversity of properties, including 
mountains, coastlines, islands, woodlands, battlefields and historic sites, gardens, 
castles, mansions and cottages. Those properties welcome over two million 
visitors each year. The Trust wishes to ensure that the inalienable lands and 
buildings held for the benefit of the nation retain the protection afforded by its 1935 
and 1947 Acts, against compulsory purchase procedures, as enshrined in section 
1(2) and paragraph 9 of Part 3 of the First Schedule of the Acquisition of Land 
(Authorisation Procedure) (Scotland) Act 1947 and reinstated by section 120(2) of 
the Local Government, Planning and Land Act 1980. 
 
PROFESSOR COLIN T REID, SCHOOL OF LAW, UNIVERSITY OF DUNDEE 
 
In response to the invitation to submit evidence on the above Bill, I wish to make 
the following points.  I am submitting separate evidence to the Subordinate 
Legislation Committee on other parts of the Bill.  These comments are made in a 
wholly personal capacity and do not represent the views of any institution or 
organisation. 
 
1.  The provisions in Parts 4, 5 and 6 of the Bill are welcome as providing clarity 
and certainty on matters of significance to the proper working of the legislative 
process. 
 
2.  Part 4 of the Bill is particularly welcome and any measure that removes 
obstacles to effective consolidation should be supported.  The state of our statute 
book is a disgrace, with repeated “cut-and-paste” amendments rendering many 
enactments virtually unusable to those without access to expensive commercial 
databases to help them ascertain what the legislation says (the Statute Law 
Database is still a long way from providing the complete and convenient coverage 
it has long promised).  Indeed some pre-1999 Acts now exist in two quite different 
forms following separate amendments at Holyrood and Westminster, e.g. Part I of 
the Wildlife and Countryside Act 1981.  The provision here is welcome but comes 
at a late stage in the process of consolidation and every encouragement should be 
given to devoting the time and resources to ensure that the work of consolidation 
is increased and begins to makes inroads into the current appalling state of our 
legislative material.  
 
SCOTTISH LAW COMMISSION 
 
1. The Scottish Law Commission welcomes the opportunity to comment on the 
draft Bill which will be of use not only to lawyers, but also to parliamentarians and 
professionals in any field of activity which is regulated by, under or by virtue of 
primary legislation. 
 
2. We are responding separately to the Subordinate Legislation Committee on 
those aspects of the Bill which they are considering as lead committee. 
Accordingly, this response deals only with the Commission’s views on Part 4. 
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Part 4 
 
3. We have a particular interest in part 4 because of our statutory responsibilities 
in relation to consolidation of enactments. Generally, we welcome the idea that 
amendments necessary for the purposes of a consolidation may be able to be 
made by means of an affirmative resolution instrument rather than requiring to be 
put into primary legislation. 
 
4. There are three respects in which we wonder whether the provisions set out in 
section 47 may be too radical. 
 
5. First, while it is entirely understandable that it is for the Scottish Ministers to 
promote an order containing modifications of enactments for the purposes of a 
consolidation, we are conscious that there is a continuing and equally 
understandable concern on the part of Parliamentarians that consolidation, and 
the relatively relaxed procedure which it attracts, should not be used to promote 
policy alterations to legislation. It is of course very much a matter for the 
Parliament, but we wonder whether it might be preferable if any amendments to be 
proposed for the purposes of a consolidation were, as at present, required to be 
based upon recommendations of the Scottish Law Commission. It would certainly 
be desirable if it were made clear that any new power conferred on Scottish 
Ministers was without prejudice to the existing powers of the Scottish Law 
Commission. 
 
6. The second matter relates to the test to be applied to any such proposals for 
amendment. In that connection we note that the formulation in section 47(1) – 
“facilitate, or are otherwise desirable in connection with” goes wider that the 
current rule. While we have no objection to that wider formulation, and consider 
that it may well assist in the process of securing better law in the context of 
consolidation, we wonder whether such a formulation might risk the kind of policy 
arguments which objective proposals for amendment are designed to avoid. 
 
7. The third concern is in relation to sub-section (5). We would see considerable 
practical and technical difficulties in describing any enactment of a common law 
position as “consolidation”, because of the perennial difficulty in securing 
agreement as to what the common law on any matter is. Even if a particular issue 
may have been settled by a decisive judgement, there are almost certainly related 
issues where the Court’s position is not clear, and where what are essentially 
policy decisions have to be made. We would ourselves have described the 
process of restating the common law in statute as more akin to codification than to 
consolidation. And, in that connection, we note that the power proposed to be 
conferred upon Ministers to make orders amending the law is limited to power to 
amend “enactments”. There is no equivalent power in relation to the common law. 
 
8. Nevertheless, if something along the lines of section 47, adjusted to remove the 
limitation just mentioned, could be introduced, we would see that as a positive step 
in assisting the process of consolidation, which we, as a Commission, are anxious 
to promote. 
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Conclusion 
 
9. We would of course be happy to give oral evidence as to any of the matters set 
out above in more detail, should that be necessary or desirable. 
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ANNEXE 2 
 

LETTER FROM THE SUBORDINATE LEGISLATION COMMITTEE ON 
DELEGATED POWERS IN PARTS 4 AND 5 
 
At its meeting on 15 September, the Subordinate Legislation Committee agreed to 
highlight areas of concern in the delegated powers provisions in Parts 4 and 5 of 
the Interpretation and Legislative Reform (Scotland) Bill.  We therefore submit this 
to your Committee for consideration. 
 
Section 47(1) – Pre-consolidation modifications of enactment 
The Committee highlights the following concerns as to the width of the power to 
SPPA–– 
 
• the power is available in respect of all subject matter and there may be some 

areas of the law considered too sensitive to permit substantive policy changes 
to be fast tracked in this way; 

 
• the threshold which must be met before the power is available to Ministers is 

currently very loose and subjective; 
 
• further consideration should be given to the potential for changes to the 

common law in the course of codification; 
 
• Interaction between a Scottish instrument and a Westminster Bill raises issues 

of control of the process. 
 
The Committee has concerns as to the level of scrutiny proposed and considers 
that if the power is approved by Parliament in this or amended form that further 
consideration should be given to increasing the level of scrutiny through super-
affirmative procedure. 
 
We look forward to receiving your report in due course. 
 
Jamie Stone MSP 
15 September 2009 
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ANNEXE C: LETTER FROM THE FINANCE COMMITTEE 

Dear Jamie  
 
INTERPRETATION AND LEGISLATIVE REFORM (SCOTLAND) BILL – 
FINANCIAL MEMORANDUM 
 
As you will be aware, in considering the general principles of a Bill, the lead 
committee is required, among other things, to consider and report on the Bill’s 
Financial Memorandum and take account of any report from the Finance 
Committee. The Finance Committee considered its approach to the Financial 
Memorandum of the above bill at its meeting yesterday. 
 
The Committee noted that the Financial Memorandum states that there will be no 
new material costs or savings to the Scottish Administration, local authorities or 
other bodies, individuals or businesses associated with the enactment of any of 
the provisions of this Bill. In the circumstances, the Committee agreed that I 
should write to advise you that it has no comments to make on the Financial 
Memorandum. 
Please contact Mark Brough, Senior Assistant Clerk to the Committee, if you have 
any questions about the Committee’s consideration of the Financial Memorandum. 

 
Yours sincerely 

 
Andrew Welsh MSP 
Convener 
2 September 2009 
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ANNEXE D: EXTRACTS FROM OFFICIAL REPORT 

SUBORDINATE LEGISLATION COMMITTEE OR, 27 OCTOBER 2009
 
SUBORDINATE LEGISLATION COMMITTEE OR, 3 NOVEMBER 2009 
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Interpretation and Legislative 
Reform (Scotland) Bill: Stage 1 

14:20 
The Convener: The second item on our agenda 

is the Interpretation and Legislative Reform 
(Scotland) Bill. This is our first evidence session 
on the bill. Next week, we will hear from the 
Minister for Parliamentary Business. Today, we 
have three panels of witnesses. We will hear first 
from the Faculty of Advocates, then from the 
Scottish Law Commission and finally from Mr Iain 
Jamieson, representing the Law Society of 
Scotland. It is my pleasure to welcome our first set 
of witnesses: Andrea Longson, senior librarian at 
the advocates library; Roderick Thomson QC; and 
Brian Gill, advocate. It is nice to have you before 
us. We have prepared a series of questions. I 
invite committee colleagues to take you through 
their chosen questions. 

Jackson Carlaw (West of Scotland) (Con): 
Good afternoon. The scope of part 1 of the bill is 
pretty complex and has made thrilling reading for 
all of us. There is an underlying concern or 
problem. As the Scottish Parliament does not have 
legislative competence in all areas, there is 
potential for confusion to arise if different 
legislatures do not operate by the same rules. Will 
the provisions of part 1 be able to achieve 
consistency of interpretation across the Scottish 
statute book? 

Roderick Thomson QC (Faculty of 
Advocates): Our reservations are expressed in 
our second submission, which is a much 
summarised version of what we said earlier. 
However, we are relatively content with the broad 
thrust of the bill. 

Jackson Carlaw: In your opinion, how will part 
1 apply to provisions of acts of the Scottish 
Parliament or Scottish instruments that amend 
Westminster acts or statutory instruments? 

Roderick Thomson: That is a rather broad 
question. We have highlighted issues that we think 
are worthy of comment. Subject to their being 
addressed, we are content that there will be 
sufficient clarity. 

Brian Gill (Faculty of Advocates): The 
difficulty is that there is a risk of different 
interpretative regimes applying to different parts of 
the statute book. Unfortunately, that is just in the 
nature of the devolution that we have—there is no 
way around that. Whether that will be a problem 
will be a matter for draftsmen. Mr Clark, who will 
give evidence later, can speak to the issue better 
than we can. Generally, parliamentary counsel 
know what they are doing and will have different 
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interpretative provisions in mind when they draft 
legislation. In practice, there should not be a 
problem. 

Jackson Carlaw: Do you have a view on the 
retrospective application of part 1 to acts of the 
Scottish Parliament or Scottish instruments that 
amend old acts of the Scottish Parliament or old 
Scottish instruments or Scottish statutory 
instruments that are not covered by the definition 
of “Scottish instrument”? 

Roderick Thomson: Previously, we expressed 
the view that the bill should not apply 
retrospectively. In one response, it was suggested 
that it is unnecessary to have three interpretation 
codes. However, we see that as necessary, given 
that the bill is likely to be passed. Having three 
codes is not a difficulty, because the draftsmen will 
have that in mind when they draft legislation. 

Jackson Carlaw: So you are confident that the 
draftsmen will ensure that aspects are made clear. 

Roderick Thomson: Yes. 

Ian McKee (Lothians) (SNP): We read with 
interest the faculty‟s submission, which disagrees 
with the bill‟s approach to the application of acts 
and instruments to the Crown. Will you outline the 
faculty‟s preferred approach? 

Roderick Thomson: We prefer the current rule 
to remain, which is express inclusion or necessary 
implication. We have previously set out our 
reasons for that. It is submitted that the existing 
rule is sensible. It is useful and works in practice. 
A body of settled case law exists. There is no 
reason to diverge from that Westminster 
approach. Having a different rule from 
Westminster could create complication. 

The necessary implication rule has potential 
benefits in applying or construing domestic 
legislation in relation to European Union law or 
European convention on human rights law when 
that law might require an act to bind the Crown 
and it is not specifically stated to be bound. The 
necessary implication rule allows a construction 
that is consistent with those laws. 

Furthermore, the Crown is not a subject and is 
not in the same position as a citizen or a member 
of the public is. There is no compelling reason why 
we should try to pretend that the Crown is in the 
same position as a member of the public is. 

Ian McKee: I do not have the benefit of legal 
experience, but does the suggested approach not 
just revert to the pre-1707 situation, so it provides 
continuity with Scots law before 1707? 

Roderick Thomson: Much more continuity 
would be achieved by keeping the rule as it is. In 
20 years of practice, the occasions on which I 

have had to look at a pre-1707 Scots act have 
been few and far between. 

Ian McKee: I suppose that the Crown‟s 
relationship to Scotland is slightly different from 
that in England. 

Roderick Thomson: We do not think that that 
should weigh heavily in considerations, but that is, 
of course, a matter for members. 

Ian McKee: Indeed. 

I will test a little further the implications of the 
proposed change, if we assume that it will take 
effect. If a new Scottish Parliament act created law 
on building controls and amended an old Scottish 
Parliament act about building controls, and the 
new act was silent about Crown application, I 
understand that the new act would bind the 
Crown. The question is whether the new 
provisions that were added to the old act would 
bind the Crown. The existing rule is that the Crown 
is not bound unless that is stated specifically or by 
necessary implication. In the circumstances that I 
described, would necessary implication apply? 

Roderick Thomson: That went by rather 
quickly. 

Ian McKee: I am sorry. Would you like me to 
ask the question more slowly? 

Roderick Thomson: We did not get what you 
said. 

Ian McKee: Under the changes that are 
proposed in the bill, if a new Scottish Parliament 
act created law on building controls, for example, 
and amended an old Scottish Parliament act about 
building controls, and the new act was silent about 
Crown application, I understand that the new act 
would bind the Crown, because the Crown is to be 
bound by acts of the Scottish Parliament. The 
question is whether the new provisions that were 
added to the old act would bind the Crown. The 
existing rule is that the Crown is not bound unless 
that is done specifically or by necessary 
implication. In the circumstances that I described, 
would necessary implication apply? Is that 
clearer? That will be in the Official Report. 
Perhaps you can write to us. 

14:30 
The Convener: The question will indeed be in 

the Official Report. You may want to consider it 
and give us a reasoned response. 

Roderick Thomson: I am afraid that I would be 
uncomfortable answering that question here and 
now, but we would be happy to give an answer in 
writing. 
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The Convener: All right. We will have a 
gentleman‟s agreement on that. It was a tricky 
question. Let us move on. 

Ian McKee: Sections 12 and 14 deal with 
references to the European Union and other 
legislative provisions. The explanatory notes say 
that references to EU instruments are not intended 
to be ambulatory. That is in contrast to section 14, 
which provides that references to United Kingdom 
legislation are to be ambulatory—future changes 
will wash through and be adopted by existing 
references. Do you have a view about the 
difference of approach that has been adopted to 
EU law and UK law? 

Roderick Thomson: We did not consider that 
matter in huge detail. We were relatively 
comfortable with the draft as it stood originally and 
as it is. 

Ian McKee: I suppose that the problem is that if 
references are not ambulatory and there are future 
changes in EU law, there will be difficulties with 
what is being dealt with. That seems to be the nub 
of the matter to me as a lay person. Do you agree 
that it is? 

Roderick Thomson: Yes. 

Ian McKee: So there would be problems. 

Roderick Thomson: I do not wish to say more 
than what we have already said about that matter, 
because we did not make a detailed response on 
it. 

Ian McKee: Okay. 

Finally, do you have any concerns that changes 
by another legislature—Westminster—to 
legislation that is referred to in Scottish acts will 
automatically be adopted through that reference 
being ambulatory without reference to the Scottish 
Parliament and its views on those changes, or 
would you like to play a straight bat to that as 
well? 

Roderick Thomson: Yes, if you do not mind. 

The Convener: Okay. Let us move on. 

I have several questions on the definitions of 
words and expressions. In its written submission, 
the faculty expressed the view that the Scottish 
ministers should not have the power to amend 
definitions in schedule 1 by order. What are the 
reasons for your position? 

Roderick Thomson: Our primary concern is 
about ministers having the power to change 
definitions. The concern is not so much about 
adding definitions; it is about changing definitions 
that have been in place for a certain amount of 
time—perhaps for a long time—and in light of 
which acts have been drafted. We are concerned 
about ministers changing those definitions. 

Because of the ramifications for legislation that 
was in force, it would be preferable to deal with the 
matter by primary legislation so that there would 
be greater scrutiny. 

The Convener: What could the effect be of 
amending definitions or adding new ones? Could 
the effect be retrospective? Would it not be 
complicated to identify the provisions to which the 
new definition applied? Could there not be a 
mess? 

Brian Gill: There could be. Of course, the issue 
could be dealt with by transitional provision at the 
time, but our difficulty is simply that a level of 
unnecessary complexity would be created. 
Requiring primary legislation to make a change 
would ensure that the full scrutiny that would be 
necessary to think through such problems would 
occur. 

The Convener: For the sake of tidiness, have 
any definitions in the Interpretation Act 1978 or the 
interpretation order—the Scotland Act 1998 
(Transitory and Transitional Provisions) 
(Publication and Interpretation etc of Acts of the 
Scottish Parliament) Order 1999—been omitted 
from schedule 1 that ought to be included? 

Roderick Thomson: We did not consider that 
we wanted to propose any. 

The Convener: Has Brian Gill thought of one? 

Brian Gill: In his written evidence, Mr Jamieson 
makes the point that the interpretation order 
imports from the Scotland Act 1998 a number of 
important definitions, such as the definition of “the 
Scottish ministers”. There is no particularly good 
reason for those not to be included in schedule 1, 
but they are not there. According to the policy 
memorandum, schedule 1 proceeds from the idea 
of a frequency of use test, but it is not clear what 
that means. In my opinion, it is not necessarily the 
correct test. The correct test is to identify the key 
terms that we want to be sure are defined for all 
purposes for acts of the Scottish Parliament. From 
that perspective, consideration could be given to 
the omission of the 1998 act definitions from the 
bill. 

The Convener: That is an interesting thought. 
We will probably return to the matter. 

Ian McKee: When it writes to us, the faculty 
could provide a list of the definitions that would 
benefit from being included in schedule 1. 

The Convener: Yes, applying a sort of building 
blocks test rather than a frequency of use test. 

Helen Eadie (Dunfermline East) (Lab): My 
question relates to section 26, on “Service of 
documents”. It is recognised that, with the 
increased use of electronic communication, 
provision should be made for electronic service of 
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documents. However, there are a number of 
potential problems with proof of delivery or receipt. 
Do you consider that there are potential problems 
with the bill‟s provisions on electronic service of 
documents? How might those problems be 
resolved or overcome? 

Roderick Thomson: In principle, it is a good 
idea to provide for that, if the problems can be 
overcome. Some of the other respondents 
mentioned various problems, primarily in relation 
to service of notice. We believe that the problems 
that have been identified are real, but our 
submission focused on the separate issue of 
consent. We are concerned that there would be 
immediate problems, as section 26 provides that 
the device will come into operation only if the 
parties consent. From bitter experience—in my 
case, as a solicitor—we foresee all sorts of 
problems in proving consent. People could claim 
that they had not consented when they had, or 
vice versa. 

There is now a proposal for an amendment 
stipulating that consent should be written, as we 
suggested. I do not know whether the proposal is 
a response to our submission, but it matches what 
we said, so our concern in that regard has been 
assuaged. We discussed whether written consent 
ought to include electronic transmission. We said 
that we thought that it should, but that carries with 
it some of the problems that other respondents 
have mentioned. 

In summary, we welcome the provisions, but 
think that there are problems with the technical 
aspects. We are not competent to give evidence 
on those. I can discuss the issues to the best of 
my ability, but I will not add to the sum of 
knowledge in the area. 

Helen Eadie: We want to find out how the 
problems might be resolved. If you are unable to 
answer our questions today, you could write to us 
on the matter. 

Roderick Thomson: On the technical aspects, 
we could not add anything in writing to what we 
are saying today. The issue for us is to have a 
means of service that is reliable and testable and 
can be used against a denial that there was 
consent or that service was made in the agreed 
way, so that somebody cannot say, “I didn‟t 
consent,” or, “I didn‟t get the e-mail.” 

You will appreciate that there is a general postal 
rule that is an exception to the usual rule about 
transmission of consent. There are significant 
issues, but I do not think that we would be able to 
advance them by giving you anything further in 
writing. 

Helen Eadie: That is helpful and I accept what 
you say. A number of us permit other people to 
open our e-mails, which could throw up a problem. 

If it was not reported to someone that a document 
had been served—messages are not always 
transferred reliably although one likes to think that 
they are—that sort of problem might arise. 

I move on to part 3 of the bill, “Publication of 
Acts and Instruments”. In your submission you 
highlighted concerns about the provisions in 
sections 41 and 44, which would require the 
Queen‟s printer for Scotland only to publish and 
not to print instruments. We have received 
correspondence from the Queen‟s printer for 
Scotland that suggests that your concerns are 
unfounded. How do you respond to that 
suggestion? 

Roderick Thomson: I am afraid that we do not 
think that that response illustrates that our 
concerns are unfounded and I will explain why. I 
do not know whether you want me to tell you a bit 
more about our basic concern before I address 
whether it is unfounded; it might be helpful. 

As members know, the advocates library is the 
national law library and it works with the National 
Library of Scotland to ensure that the published 
heritage is preserved. I offer an illustration of the 
problem, or at least one aspect of it, which I am 
told has improved. I gather that historically, there 
was some problem with the Scottish Parliament‟s 
archiving of publications. I am told that in relation 
to the parliamentary website, for a time at least, 
documents appeared and would then disappear, 
apparently without trace. As I say, I am told that 
that has very much improved in recent years, but it 
is illustrative of the problem that one has when 
considering the preservation of electronic record. 

The web archive is another element that 
overlaps with the Parliament website problem that 
I just described. As I understand it, archiving 
involves taking a snapshot of a website every now 
and then to preserve the record. I am told that the 
National Library of Scotland does that in relation to 
the Scottish Parliament website every few months. 
Potentially, that is a hit-and-miss affair that 
depends on resources. Those are just introductory 
comments; the nub of the matter is that there is no 
nationally or even internationally accepted way of 
preserving non-print media. That is not just in 
relation to web archiving, but to the hardware that 
is used to preserve it, the conditions in which the 
hardware is kept or the software that is used to 
store or access it and procedures for changing 
hardware or software. None of those things is 
subject to international or national agreement. On 
the other hand, there are well-established 
standards for the preservation of print media, 
which all the national archive bodies follow—
standards that relate to the quality of print, paper, 
storage and the like.  
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14:45 
The long-term preservation of electronic material 

is uncertain: nobody knows how long material will 
be accessible on discs. Preservation is simply an 
unknown factor. People can guess how long a disc 
will retain its data, but it is only guesswork. Only 
experience will tell. In our submission, we say that 
prints should be made and supplied to at least two 
libraries. We say that for obvious reasons of 
preservation and security.  

The idea behind the proposed change seems to 
relate to the number of hard copies that may or 
may not be necessary. Our view is that that is not 
a proper basis for proposing such a change. The 
size of a print run is—ultimately—an issue for the 
Queen‟s printer, which can decide to make a print 
run of six, 60 or 6,000. I understand that the 
Queen‟s printer is saying that it makes print runs 
of SSIs and that it will continue to do so. We 
wonder whether there is a good reason for the 
proposal. I will return to that. 

Some respondents are supportive of the idea 
that it is not necessary to publish SSIs other than 
electronically. The reasons for saying that have 
nothing to do with preservation of media, but with 
dissemination of information. As far as we are 
concerned, the latter is a completely separate 
issue. A further view was expressed that 
provisions to deal with various archiving issues 
should be included in the bill. I think that it was 
Professor Reid who expressed that view. In our 
submission, we say that the bill does not take 
account of preservation issues. It seems unlikely 
that that will happen in the context of the current 
bill. As I hope I suggested earlier, the issues are 
complicated. 

In its submission, the Queen‟s printer says:  
“the average number of copies sold per ASP is now only 

65 copies whilst the average number of copies sold per SSI 
… is now 29 copies with just six instruments selling in 
excess of 100 copies”. 

The subtext is clear: “It‟s not worth printing.” We 
would like an obligation to publish to be included in 
the bill. 

In paragraph 2.7 of its submission, the Queen‟s 
printer says: 

“Print copies of Scottish legislation will be made available 
for sale as they are at present, but … they should no longer 
be the primary means for making legislation available. Print 
copies will continue to be available and users will be able to 
place standing orders to receive all ASPs and/or SSIs”. 

We wonder whether that amounts to any 
effective difference from the current situation. If 
what the Queen‟s printer for Scotland says about 
what it does and what it intends to do is correct, it 
will do exactly the same in practical terms after the 
bill has been passed as it did beforehand. It is 
being requested that the obligation changes from 

“printing” to “publishing”, which might involve a 
change to the job title, if nothing else. 

In paragraph 2.8 of its submission, the Queen‟s 
printer for Scotland indicates that two copies are 
printed and that copies are supplied to legal 
deposit libraries under the Legal Deposit Libraries 
Act 2003. It suggests that that point addresses our 
concern, but it does not. I am afraid that I do not 
have copies of the 2003 act for members, but I will 
refer to it briefly. 

Section 1(1) of the act states that it applies to 
“A person who publishes … a work to which this Act 
applies”. 

Section 1(3) states: 
“In the case of a work published in print, this Act applies 

to— 

(a) a book”, 

among other things, 
“but that is subject to any prescribed exception.” 

That prescribed exception is made by the 
secretary of state. 

Section 1(4) states: 
“In the case of a work published in a medium other than 
print, this Act applies to a work of a prescribed description.” 

In other words, if a work is not in print, the act 
does not apply unless the secretary of state says 
that it does, by way of regulation. Furthermore, 
section 1(6) states that, subject to specific 
exception, the obligation to deposit 
“is to deliver a copy of the work in the medium in which it is 
published.” 

There are two problems. First, as far as we are 
aware, the secretary of state has not prescribed 
anything in relation to non-print media. I am told by 
Ms Longson, who may wish to tell us more about 
the matter, that such provisions have been in the 
pipeline for a long time and that, as far as we are 
aware, there is no sign of their being introduced. It 
is thought that the reason for that is the 
complications that arise in relation to them. If the 
bill is passed, publishing will be by non-print media 
and, as matters stand, the 2003 act will not require 
the Queen‟s printer for Scotland to send anything 
to us, because that is not prescribed. 

Secondly, under section 1(3) of the 2003 act, it 
is for the secretary of state to make specific 
exceptions, which has not been done. Even if we 
get around that problem, for reasons that I 
mentioned with reference to section 1(6), the copy 
that was provided by the Queen‟s printer for 
Scotland under the 2003 act would be an 
electronic copy, which is precisely what we do not 
want. The problem could be got around by the 
secretary of state prescribing that a paper copy be 
provided, but one must wonder what the point of 
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that would be. All that one needs to do is to keep 
the status quo—if SSIs were treated in the same 
way as ASPs under the bill, the secretary of state, 
with all the other things that he has to worry about, 
would not have to worry about that. We do not 
consider that the matter is answered by the 2003 
act. 

In addition, section 41 of the bill states: 
“the Queen‟s Printer must publish copies of the 

instrument in accordance with regulations under section 
42.” 

Section 42 allows the Scottish ministers to make 
provision by regulations for the publication of 
instruments. It would be possible for the ministers 
to prescribe that the publishing would be 
electronic. That seems to be the underlying thrust 
of the proposals. If that were done, it would mean 
that the advocates library would end up getting 
electronic copies. We would not get hard copies 
by reason of the 2003 act, contrary to what the 
Queen‟s printer seems to have suggested. The 
provisions in the bill and in the 2003 act operate to 
prevent hard copies being provided to the deposit 
libraries, and that is highly undesirable for the 
reasons that I have mentioned. 

I return to the issue of principle—if there is 
one—which I touched on earlier. It seems that we 
are being told that the Queen‟s printer‟s view is 
that an average of 29 copies of SSIs and an 
average of 65 copies of ASPs are sold, and that 
the Queen‟s printer is happy to carry on printing 
ASPs but not SSIs. One has to question what the 
significance or importance of a difference of 36 
copies is. I suggest that there is no significance or 
importance in that difference and that SSIs should 
be treated in the same way that ASPs are. 

Andrea Longson (Advocates Library): It may 
help if I say that I support what Roderick Thomson 
has said. From a librarian‟s point of view, what he 
has said is exactly right. 

Helen Eadie: It would be good to hear your 
experience; the more we can hear the better. The 
Queen‟s counsel made a powerful presentation, 
but if you want to add something to enrich it, that 
would be helpful. 

Andrea Longson: I would not like members to 
think that information professionals are against the 
electronic supply of information. That is absolutely 
the way ahead for making information available. 
We are not stuck in the past; we use that method 
all the time. However, this morning, I checked the 
website of the British Library, which runs the 
national preservation office. It recently carried out 
a study of 16 major international libraries, and it 
says on its website: 

“In summary, digital is not generally viewed as a suitable 
long-term preservation archival surrogate for print.” 

If we had only digital versions of documents, 
something would have to be done with them. It is 
not impossible to keep digital versions, but hard 
copies are much more tried and tested. We have 
books that are more than 500 years old in the 
advocates library; there is no equivalent on the 
digital side and there is no standard that is 
accepted to the same extent. Microfilm is also an 
accepted standard, but perhaps that does not 
apply in these circumstances. I have consulted the 
librarian in the National Library of Scotland‟s 
official publications department and the chair of 
the Scottish working group on official publications 
and discussed the matter with them. They concur 
with our view and are happy for me to say that. 

Bob Doris (Glasgow) (SNP): I hate to be 
slightly flippant because I take seriously what you 
say about preserving original copies. Those copies 
are reliable and can be scrutinised and archived. 
However, if a portable document format—PDF—
file is sent to you, is it outwith the realms of 
possibility that the Faculty of Advocates could print 
off a copy of it? That is hardly lightning stuff if you 
are concerned about getting copies sent to you. 

Andrea Longson: Yes, but how would we know 
how authoritative that copy was, unless it had 
been produced directly by the Queen‟s printer? 

15:00 
Bob Doris: If the Queen‟s printer for Scotland 

were to send you a security-proofed, authenticated 
PDF file that could have come only from it, you 
could archive that electronically and print off a 
copy. 

Andrea Longson: That is perfectly feasible, but 
why should SSIs be treated differently from all 
other legislation? Under the bill as drafted, there is 
no compulsion on the Queen‟s printer for Scotland 
to print SSIs, because no regulation has been 
made under the Legal Deposit Libraries Act 2003. 
That means that SSIs are being treated differently. 
Why should our Scottish legislation be treated 
differently from other types of legislation? 

Bob Doris: These things change all the time. 
The committee and other committees of the 
Parliament will have to scrutinise the matter. 

The Convener: Time is marching on. Do 
members have any further questions? 

Helen Eadie: I am grateful to the witnesses for 
the answers that they have given, which I find 
powerful. They have made a compelling case. 

The Convener: As MSPs, we know that we 
must treat some electronic information with 
extreme caution, especially if it comes from 
Nigeria. In his 10 and a bit years as an MSP, my 
colleague John Farquhar Munro has never 
switched on a computer. He relies on his staff. 
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Ian McKee: Is there any difference between 
publishing something electronically but having to 
provide a hard copy to a national library, and 
having to publish something in hard copy? Does 
the requirement to publish something in hard copy 
give other people the right to demand that hard 
copies be available to be purchased, as opposed 
to just libraries getting hard copies and other 
people having the right to get electronic copies? 

Roderick Thomson: The difference relates to 
the obligations that are associated with having 
something published in print rather than by other 
means. There would be no difference in respect of 
who was entitled to the document. 

The Convener: Thank you for your thoughtful, 
considered evidence, to which we will give proper 
weight. Enjoy the rest of the day. Jackson Carlaw 
must leave us now. After a short break, we will 
hear from the second panel. 

15:02 
Meeting suspended. 

15:03 
On resuming— 

The Convener: I extend a warm welcome to our 
second set of witnesses, representing the Scottish 
Law Commission. We have with us Patrick Layden 
QC, commissioner, and Gregor Clark CB, 
parliamentary counsel. We look forward to your 
contribution. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): Welcome to the committee; thank 
you for coming. You will find that some of our 
questions are the same as those that have already 
been asked, but some were not put to the previous 
panel. I will start with questions that were asked at 
the beginning of the previous evidence session. 
Reference was made to different interpretative 
regimes applying to different parts of the statute 
book. Do you think that that is a problem, or are 
you satisfied with the approach that has been 
adopted? You have covered the matter to some 
extent in your written evidence. 

Patrick Layden QC TD (Scottish Law 
Commission): From the user‟s point of view, 
there could be a problem. If I do not look to my 
right, I can harden my heart to the draftsman‟s 
problems. Draftsmen work with legislation all the 
time; if someone tells them that this or that regime 
applies, they can adjust to that. However, the 
user—the solicitor—picks up the act to find out 
what he is obliged to do. From his point of view, 
the interpretation legislation should be of 
assistance. It should be a reliable point of contact, 
so to speak.  

If we start to have a separate regime, the risk for 
the user is that he does not realise that he is 
looking at a pre-2009 or post-2009 Scottish act or 
a pre-2009 Scottish act that has been amended 
and can become confused as a result. The Law 
Commission‟s general view is that we should not 
change a definition that has been in use for a 
number of years unless there is a very good 
reason for changing it.  

Malcolm Chisholm: So, you think that there will 
be a lack of consistency. 

Patrick Layden: There will certainly be a lack of 
consistency. I turn to section 20. At the moment, 
any lawyer who looks at a statute from 1707 
onwards knows that the Crown is not bound, 
unless the legislation says so specifically or there 
is a necessary implication. The bill will change 
that. In point of fact, it will make it even more 
difficult. It seems to say that both a Scottish act 
and a Scottish instrument will bind the Crown. If 
one thinks about that for a minute, one will see 
that, even if the Scottish act says that it does not 
bind the Crown, an instrument that comes under 
the act has a free-standing life under section 20. 
One would have to ask whether the instrument 
binds the Crown. The unfortunate draftsman who 
is putting together an SSI will have to make up his 
mind how or in what way the instrument will bind 
the Crown, never mind the provisions in the act 
under which he is drafting it. 

Malcolm Chisholm: Is your objection to the 
provision solely on the ground of consistency, or 
do you have other fundamental objections to the 
change in respect of the Crown? 

Patrick Layden: The Crown—and it might be 
easier to talk of the Crown as the Executive with 
the tripartite division of power—is in a different 
position from the average citizen. It has powers 
and responsibilities that the average citizen does 
not have. It also has general duties that the 
average citizen does not have. It is therefore not 
surprising if legislation, a great deal of which is 
made for relations between citizens, does not bind 
the Crown; it would not be appropriate for it to do 
that. That said, it is appropriate in some cases and 
one therefore provides for that. 

In a technical sense, it does not really matter 
which way the default rule goes. In this country, 
we happen to have had since 1990 a default rule 
that says that the Crown is not bound. Unless 
there is a good reason for changing that, let us not 
change it. 

Malcolm Chisholm: Dr McKee‟s example in this 
regard was on old acts of the Scottish Parliament. 
In general terms, what is your professional view on 
the matter? I understand that, if an amendment is 
made to a Westminster act, an old Scottish 
statutory instrument or old act of the Scottish 
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Parliament, the new interpretation rules will not 
apply. Is that correct or is there some debate 
about that? Do you see any problem or lack of 
clarity? What is your understanding of the 
provision? 

Patrick Layden: It is the case that an act will be 
construed according to the time at which the act 
was passed. If we amend an act of 1965—which is 
just before the last interpretation act—the 
interpretation regime that applied in 1965 is the 
valid regime. If a post-bill act amends a pre-bill 
act, the interpretation provisions that apply to the 
pre-bill act are the governing provisions. 

In a sense, that is a good reason for thinking 
about consistency. It is frequently the case that 
modern legislation heavily amends previous 
legislation. The draftsman has to think, “For these 
bits that are new law, my regime is the new 
regime, but I have to remember that, if I am 
amending legislation from before the interpretation 
act, a different interpretative regime applies.” That 
is difficult for him and for the user. 

Malcolm Chisholm: Is a different approach 
suggested in section 55? Is that a way round the 
problem? Is the problem unavoidable or is it 
possible to deal with the inconsistency? 

Patrick Layden: What problem? There is no 
problem if you keep the same regime. 

Malcolm Chisholm: Yes, but I am talking about 
amending an old piece of legislation. 

Patrick Layden: It is a problem if the old piece 
of legislation is subject to a different regime. At the 
moment, we have the Interpretation Act 1978—
and there has been quite a lot of legislation since 
then—and the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Statutory Instruments) 
Order 1999, which more or less reproduced the 
1978 act. Therefore, we have a consistent 
interpretative regime throughout the United 
Kingdom statute book and the first 10 years of the 
Scottish statute book. Problems arise only if you 
start changing the regime now. If you do that, you 
create the possibility of confusion and conflict. 

Malcolm Chisholm: Are you basically saying 
that you would rather that no changes were made 
or do you welcome some of the proposed 
changes? 

Patrick Layden: It is entirely appropriate that 
we should have a bill that sets out the 
interpretative regime for acts of the Scottish 
Parliament and that we should not rely on a 
transitional order. That is a good thing. I would 
very much prefer it if the bill kept the definitions 
and the interpretative regime that we have had up 
till now unless there are good reasons for 
changing it. We mentioned in our written 
submission one good change: the provision that 

clarifies that, if an amending act is repealed, the 
amendments that it made are not affected. 
However, that is a technical point. 

Malcolm Chisholm: Is that the sole positive 
change? Is it an example or is that it, as far as you 
are concerned? 

Patrick Layden: That is it, as far as I am 
concerned. 

Gregor Clark CB (Scottish Law Commission): 
We could go a little bit further. It would certainly be 
worth taking the opportunity to express things 
more clearly, as long as one was certain that one 
was saying the same thing. 

Ian McKee: The rules in part 1—I think that it is 
section 1(4)—will apply to non-statutory 
instruments such as warrants and byelaws. Do 
you believe that they should? Should there be a 
restriction on the power to add to the definition to 
exclude adding instruments or documents that do 
not have legal effect? 

Patrick Layden: It is really a question of how far 
down the food chain you want the interpretations 
to travel. Quite a lot of things are done under an 
act, because of an act or to implement an act. 
Subordinate legislation, rules and various things 
can be introduced under an act. The question is 
how far down that trail of post-legislative activity 
you want the interpretations in part 1 to go. I can 
see the arguments for doing it the way that the 
bill‟s draftsman has done it, but equally I can see 
an argument for limiting the interpretative regime 
to proper subordinate legislation. If limited in that 
way, you might be able to simplify some of the 
concepts in the bill. However, where you draw the 
line is a matter of legislative policy. 

Ian McKee: So it is a matter for the Government 
rather than your opinion.  

Patrick Layden: It is a matter for the 
Government and the Parliament, because the 
Parliament is accepting the regime as the way that 
it wants its statute to operate. 

Ian McKee: In your written submission, you 
highlight potential difficulties with the general 
qualification in section 1(2) that part 1 
“does not apply in so far as— 

(a) the Act or instrument provides otherwise, or 

(b) the context of the Act or instrument otherwise 
requires.” 

Will you explain your concerns? 

Patrick Layden: Again, we are considering the 
matter from the user‟s point of view. Section 6 
provides a power to revoke, amend and re-enact, 
which 
“applies where an Act of the Scottish Parliament confers 
power … to make a Scottish instrument.” 
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Section 6 must be read subject to section 1(2), 
which states: 

“This Part does not apply in so far as— 

(a) the Act or instrument provides otherwise, or 

(b) the context of the Act or instrument otherwise 
requires.” 

If someone wants to find out whether section 6 
applies to a particular provision in another piece of 
legislation, they will have to go back to section 1 
and devote their mind to whether the context 
“otherwise requires” it. It might be easier for the 
user if that qualification appeared in each of the 
propositions in part 1, rather than being stuck in as 
a kind of chapeau at the beginning. 

15:15 
Ian McKee: It is a catch-all— 

Patrick Layden: There is currently a catch-all 
provision, but one has to know that it exists and 
then go back and look at it. For someone who 
does not use the interpretation legislation 
frequently—let us face it, not many people do—it 
would be easier if all the qualifications appeared in 
the provision to which they applied. 

Gregor Clark: The tendency is for people to 
pick up the interpretation legislation and look for a 
particular thing. They will not read the act as a 
whole, as a complete document, so there is a real 
chance that the provision will be misunderstood 
and thought to be wider than it actually is. 

Ian McKee: I see. Practitioners will go straight to 
the bit that concerns them, and they might not get 
round to seeing the nasty bit that appears earlier 
in the act. 

Gregor Clark: Yes. 

Patrick Layden: Precisely so. 

Ian McKee: Is there a possibility of legal 
argument over the meaning of “otherwise 
requires”? 

Patrick Layden: You will never get away from 
that. 

Ian McKee: I suppose that we would not have 
any lawyers if the meanings were all fairly well 
understood. 

Gregor Clark: There is a curiosity, in that 
section 20(1) includes the qualification, which is 
completely unnecessary if we do have the catch-
all. 

Ian McKee: The qualification is included in that 
provision but not in others. I was going to ask how 
the bill could be improved, but I think that you 
have said that it could be improved by including 
the qualification every time it is required. Is that 
right? 

Gregor Clark: Yes. 

Helen Eadie: Sections 12 and 14 deal with 
references to EU and UK legislation. The 
explanatory notes say that in relation to EU 
instruments, references are not intended to be 
ambulatory. That is in contrast to section 14, which 
provides that references to UK legislation are 
ambulatory—that is, future changes will wash 
through and be adopted by existing references. Do 
you have a view about the differences in 
approach? 

Patrick Layden: I do. It is a personal view, 
because the Scottish Law Commission has not 
considered the matter. I spent a lot of time working 
with UK and EU legislation, and the prevailing 
view in Government was that although we could 
expect users of legislation to keep up with UK 
changes—UK regulations, acts and so on—it was 
unreasonable to expect them to hit the spot on the 
sometimes rapidly moving target of alterations in 
EU directives. 

My concern is that if section 12 were amended, 
we would be asking rather a lot of people who run 
businesses, and even lawyers, if we expected 
them to keep up to speed with every change in 
European law. So far, Governments have taken 
the view that we expect the citizen to keep up with 
our law, and our law must reflect EU law. 
However, if we simply allow for EU law references 
to be ambulatory, we will impose a high burden on 
a lot of people, many of whom are not lawyers. I 
always try to think of the users, and the user in this 
context will not necessarily be a lawyer; he might 
be a businessman who is trying to keep up with 
the most recent regulations on, for example, the 
provision of toilets in his shop or how high a shelf 
must be. If EU law changes, he is entitled to see 
that in British or Scottish regulations before the 
change becomes binding on him. That is the 
rationale, with which I agree. 

Helen Eadie: Thank you. I think that you have 
answered the question that I was going to ask 
next—do you agree, convener? 

The Convener: Yes, I agree. 

I will ask the same questions about the 
definitions of words and expressions that I asked 
the previous panel. The Faculty of Advocates 
expressed the view that the Scottish ministers 
should not have the power under schedule 1 to 
amend definitions by order, but the Scottish Law 
Commission takes the opposite view. Can you 
elaborate on that? 

Gregor Clark: It is useful to have the power to 
make small changes when dealing with words that 
cover a large area of meaning. Some references 
will be to statutes, and when a statute changes, 
updating references to it could perfectly well be 
dealt with in the amending legislation, which might 
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update, for example, the old police area 
legislation. However, there is a chance that 
something might be missed in the primary 
legislation because someone forgets to change 
the definitions of words. The power to amend 
definitions will simply give flexibility by providing a 
chance to catch dropped stitches. Without that, an 
act would have to be introduced to make the 
change, which would cause a great deal of 
inconvenience. The power is intended to benefit 
users. 

The Convener: I also asked the previous panel 
about the retrospective possibilities of such a 
power and how complicated it will be to use. In 
addition, I asked whether anything has been 
missed out of the bill that ought to be included. Do 
you have any thoughts on those points? 

Gregor Clark: I have no particular thoughts on 
what else should be included in the bill, but I have 
two thoughts on what should not be included 
within it. 

First—this goes back to the business of not 
having separate regimes for the UK and 
Scotland—the bill currently provides that “„modify‟ 
includes … repeal”. That seems to be 
counterintuitive. For example, section 25(2) 
provides that 
“The Scottish Ministers may by order modify that schedule.” 

The ordinary reader would not think that that 
means that the Scottish ministers could repeal the 
schedule. That is certainly not what the word 
would mean in England and Wales. There is no 
particular reason to provide that “modify” includes 
repeal. If the draftsman wants to say “modify or 
repeal”, he does not need that shortcut. It will not 
save a lot of words. If we want to provide that 
ministers may modify or repeal something, why 
not say that? 

Secondly, I am certainly not an enthusiast for 
“„by virtue of‟ includes „by‟ and „under‟”. 

Those are all useful words, so the proposed 
definition would take away precision from the 
draftsman. “By” means that an act does 
something, such as providing a new amount. 
“Under” means that ministers use a power in an 
act to do something. “By virtue of” means that 
something is done in subordinate legislation that is 
made following on from the act. If we lose that 
flexibility and use “by virtue of” as a blunderbuss, 
we lose precision. Those definitions also carry 
through to the interpretation of the bill. However, in 
section 21, the draftsman has not used “by virtue 
of” but has seen the need to provide nuance by 
inserting “in or under” instead. 

Bob Doris: I want to move on to part 2 of the 
bill, which deals with Scottish statutory 
instruments. Section 33, on “Combination of 

certain powers”, will provide a legal basis for 
combining the exercise of negative and no-
procedure powers in the same instrument. Do you 
envisage any problems with the combination of no 
procedure and negative procedure in that way? 

Gregor Clark: I see no problem at all with that; I 
am surprised that it is not possible to have any 
combination of the three categories—affirmative, 
negative and no procedure—in the same 
instrument by using the highest level that is 
involved. For example, an instrument that is 
subject to the affirmative procedure should be able 
to include measures that are subject to the 
negative procedure. Very often, it is difficult to tell 
the whole story in one statutory instrument. It is 
absolute nonsense to have all the measures that 
are subject to negative procedure in one place and 
all those that are subject to affirmative procedure 
in another if that means that the reader does not 
get the total message. 

Bob Doris: That response helpfully heads 
towards answering my next question, which is on 
whether the provision is not ambitious enough 
because it does not allow all three procedures to 
be mixed within one statutory instrument. 
However, I will ask the question anyway so that 
you can put on record what I think you were 
saying. 

The minister has indicated in correspondence 
that the Government proposes to extend section 
33 to allow powers that are subject to negative 
and affirmative procedure to be combined in the 
same instrument. Should that be permitted subject 
to the uniform application of the more rigorous—
that is, the affirmative—procedure, so that if the 
measures that are subject to the affirmative 
procedure are passed, the whole instrument is 
passed? 

Gregor Clark: Absolutely. There is an 
interesting little knock-on from that point. We were 
concerned about section 8(3), which contains a 
power to tag on to commencement orders 
transitional, transitory and saving provisions. We 
are not sure about the purpose of that, as 
commencement orders usually are subject to no 
procedure. Does that section suggest that 
transitional amendments should be made without 
procedure? That seems to be utter nonsense, 
because transitional amendments can have a 
serious impact on people‟s lives. 

Bob Doris: Obviously, we will consider the 
evidence on that point. Would you like to add 
anything? 

Gregor Clark: Section 8(3) is not needed at all if 
the bill contains an expanded section 33, allowing 
any combination of procedures. A combined 
instrument could be passed using the maximum 
procedural formality: the affirmative procedure, if 
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there were something in it needing that procedure. 
So if a transitional element seeks to modify 
statute, it should be dealt with under the 
affirmative procedure. 

Bob Doris: The procedure should be composite 
and it should use the highest threshold of scrutiny. 

Gregor Clark: Yes. 

The Convener: Malcolm Chisholm wants to ask 
a question about an issue that is close to our 
hearts. 

Malcolm Chisholm: I do not think that you 
mentioned part 4 of the bill in your written 
submission, but it would be interesting to get your 
views on consolidation, given your role. 

As you know, the bill contains an order-making 
power that will be subject to affirmative procedure 
and will allow the Scottish ministers to make 
changes that 
“in their opinion facilitate, or are otherwise desirable in 
connection with, the consolidation of the law on the 
subject”. 

Various people have expressed concerns about 
that being a broad power. That might have been 
implied in the consultation paper, which said that 
the recommendations that the Scottish Law 
Commission can make are too limited because 
“the Commission may be reluctant to make 
recommendations in relation to matters which involve 
significant policy changes or which are likely to provoke 
political controversy.” 

To me, that is an argument against giving that 
power to ministers. What are your thoughts on that 
comment in the consultation paper, and more 
generally on the power that is proposed in section 
47? 

Patrick Layden: We did in fact respond in 
writing on part 4, but we did it to the Standards, 
Procedures and Public Appointments Committee, 
which is what we were asked to do. It helpfully 
mentioned what we said in its report to you. 

The Law Commission considers that it would be 
much better if it proposed pre-consolidation 
amendments, because it would do so objectively 
with a view only to what is necessary for the 
purposes of consolidation. That is reflected in the 
Standards, Procedures and Public Appointments 
Committee‟s submission to the Subordinate 
Legislation Committee. 

I was the draftsman on the only consolidation bill 
to have gone through the Scottish Parliament. The 
Law Commission made 29 recommendations to 
the consolidation committee about amendments 
that the Law Commission thought were necessary 
for the consolidation. The consolidation committee 
was very good about that; it said, “We can see 
why this amendment is necessary, we are not sure 

about that one, and we don‟t think that one‟s 
necessary.” 

Saying that an amendment is necessary would 
be quite a high test; saying that something should 
be necessary or desirable would give a bit more 
flexibility, but it would still have to be exercised 
objectively to produce a consolidation, which is a 
particular kind of legislation that restates the law, 
therefore Parliament is prepared to wave it 
through with a less rigorous procedure than 
normal. As soon as consolidation gets away from 
a simple restatement of the law with minor 
adjustments to make it work in a modern context, 
or to sort out irregularities between different bits of 
the statute book, it is entirely proper for Parliament 
to want to consider and debate the policy. As I 
think Mr Jamieson said in his submission, it is 
much more difficult to do that on the basis of an 
order containing—as in my case—29 amendments 
than on the basis of a bill. It would be better if the 
Law Commission made such proposals. 

15:30 
Malcolm Chisholm: What safeguards would be 

appropriate to prevent the power from being used 
to make policy changes without full parliamentary 
scrutiny, or are you saying that we should just 
follow the Law Commission‟s advice and that will 
deal with the problem? Should that be written into 
legislation? 

Patrick Layden: It could be. You could give the 
consolidation committee power to consolidate with 
such amendments as the Law Commission 
proposes, which are either necessary or would 
facilitate the consolidation. There would then be a 
process between the Law Commission and the 
committee, as there was in 2003, and the 
committee would work out its views. Speaking as 
the draftsman of the previous consolidation bill, I 
found that process to be perfectly acceptable. The 
committee was very careful in what it accepted as 
being necessary for the consolidation, because it 
was conscious that anything more than what was 
absolutely necessary ought to be debated in 
Parliament, and since that was not going to 
happen it took a more restrictive view. The nature 
of consolidation is that it is a restricted exercise to 
reproduce the law, so you should be very cautious 
about making amendments. 

Ian McKee: In its response to the Scottish 
Government‟s consultation on the draft bill, the 
Scottish Law Commission expressed concern that 
there would be 
“considerable practical and technical difficulties in 
describing any enactment of a common law position as 
„consolidation‟, because of the perennial difficulty in 
securing agreement as to what the common law on any 
matter is.” 
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Given those difficulties, is it appropriate that 
restatement of the common law should be 
included within the power in section 47? 

Patrick Layden: No. 

Ian McKee: Would you like to amplify that? 

Patrick Layden: For the reasons that we set out 
in our written submission, you will never get two 
lawyers—let alone 10—to agree on what the 
common law is on any particular subject. Even if a 
little bit of the common law has been agreed 
because the House of Lords has just decided what 
it is, as soon as you try to restate it you find all 
sorts of other questions that the courts have not 
got round to answering yet, but which need 
answering if you are going to restate the law. 

I have been leading for the commission on an 
exercise on double jeopardy. After we consulted 
we came to the view that we had to restate the law 
on double jeopardy, which is almost entirely 
common law. As soon as you start looking at the 
cases you can see what they say, but then you 
find that alongside those cases are other 
examples that the cases do not answer. A proper 
restatement has to deal with those examples, 
otherwise you get a limping statute that does not 
tell the whole story. It is extraordinarily difficult to 
say that we will restate the common law, because 
not only is it pretty difficult to agree on, it is difficult 
to pin down. The common law is not 
comprehensive in the way that statute is, because 
it depends on cases coming up in court, and you 
do not get a case on every aspect of a piece of 
law, so I do not think that you can restate the 
common law. You can codify it, but codification is 
a different animal, as it involves lots of policy 
questions. It is not difficult to write out a 
codification, but it is very difficult to do that by 
means of a parliamentary order as opposed to a 
draft bill that you consult upon. 

Ian McKee: Would it be more appropriate for the 
Government to introduce a substantive bill on the 
policy issue in question? 

Patrick Layden: Yes. That would give everyone 
a chance to debate the issue. Codifying the law is 
one thing that the Scottish Law Commission is 
supposed to do. 

Ian McKee: I might be able to guess your 
answer to my final question. What steps would the 
Scottish Law Commission like to be taken to 
increase the number of consolidation bills that are 
introduced to the Parliament to give effect to 
commission reports? 

Patrick Layden: It is one of the Scottish Law 
Commission‟s duties to propose consolidations. 
There is no doubt that a great deal of the law on 
our statute book needs to be consolidated, but 
consolidation depends on Scottish Law 

Commission and Scottish Government 
resources—particularly drafting resources—and 
also on the Parliament‟s capacity to process 
consolidation bills. It is all very well for us to 
produce bills, but a parliamentary committee has 
to deal with them. The Parliament formed a 
committee in 2002 to consider the Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) 
Bill and it might want to form such committees 
again. Standing orders cover the forming of 
consolidation bill committees, but they have to be 
formed from somewhere; members have to sit on 
them. 

Mr Jamieson suggests in his submission that the 
Parliament should impose on the Scottish 
Government a duty to agree programmes of 
consolidation with the Scottish Law Commission. 
That is very much a matter for you. We are willing, 
but we are conscious that the resources to do that 
are properly in the hands of the Scottish 
Government. It has the drafting resources, which 
are vital if consolidation is to be done properly. 

Ian McKee: Is the Scottish Law Commission 
happy with the response that it gets from 
Government in reaction to its reports? 

Patrick Layden: As the chairman of the 
commission said in his foreword to our most 
recent annual report, it is disappointing that, since 
devolution, the rate of implementation of Scottish 
Law Commission reports has fallen off. That is 
particularly disappointing given that a number of 
those reports were compiled in response to 
references from the Scottish Government. 
However, we welcome the establishment of a joint 
working group of officials of the Scottish 
Government and the Scottish Parliament, which is 
actively investigating ways of increasing the 
capacity to implement Scottish Law Commission 
reports and therefore the rate of implementation. 

The Minister for Community Safety produced a 
detailed response to our most recent report, on 
succession, and that response has been 
published. A number of reports on criminal law—
on sexual offences, Crown rights of appeal, 
insanity and diminished responsibility, and the age 
of criminal responsibility—have been or are being 
implemented. There is perhaps a discernible 
trend, in that stuff on criminal law tends to be 
implemented more quickly than other stuff. We 
hope that the double jeopardy report will be 
published soon, and the Government might 
consider ways in which to implement it. We are 
conscious that Bill Butler has lodged a draft bill 
proposal on damages for wrongful death, which is 
a Scottish Law Commission bill. We welcome that. 

It is very much a matter for the Parliament to 
consider whether it wishes to introduce a statutory 
duty on ministers to respond to Scottish Law 
Commission reports within two months, and it is 
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for the Parliament to consider whether to provide 
for a committee or a member to introduce a bill if 
the Scottish Government does not do so. We 
would be in favour of that, but we are conscious of 
the resource implications for the Government. 

We welcomed the ministerial response to the 
report on succession as a step in the right 
direction. How much further you want to go in that 
direction is very much a matter for you. 

Gregor Clark: I will add what are essentially 
drafting points. The bill is quite a difficult read, and 
one thing that makes it so is the introduction of 
certain expressions. In part 1, we have the 
expression “Scottish instrument”, then in part 2 we 
have “Scottish statutory instrument”. Immediately, 
the reader is floundering and wondering what the 
difference is. 

The definition of “Scottish statutory instrument” 
in part 2 is important and useful. It differs from the 
part 1 expression “Scottish instrument” because 
the part 2 expression is going to be a term of art 
not just for the purposes of the bill but in legislation 
in general, whereas “Scottish instrument” is 
introduced purely for the purposes of part 1. I do 
not see why we need the term at all and why we 
cannot just talk about “an instrument”. Having 
introduced what the part applies to, why can we 
not just say “instrument” thereafter? 

Similarly, I find it odd that “special procedure 
order” is not being introduced as a term of art. It is 
not a confusing term; it is a useful term that could 
be used throughout the statute book. 

The Convener: Thank you. That was useful. 

Gentlemen, on behalf of the committee, I thank 
you for your thoughtful and considered 
contributions. 

15:40 
Meeting suspended. 

15:45 
On resuming— 

The Convener: I welcome Iain Jamieson, who 
is here on the Law Society of Scotland‟s behalf—it 
is nice to see you. The format for your evidence is 
the same as before and we look forward to 
hearing your answers. As before, Malcolm 
Chisholm will open the batting, if I may use that 
expression. 

Malcolm Chisholm: All three panel sessions 
were to begin with the same question, but your 
submission is detailed so I am not sure whether I 
need to ask you about consistency, about whether 
having different interpretative regimes for different 

parts of the statute book is a problem and about 
your view of the factual situation. 

Your submission says that the new interpretation 
procedures will not apply to amendments to 
Westminster legislation or to amendments to old 
Scottish instruments and acts. You have described 
the problems, so rather than go over all that it 
would be useful to know what you think the 
answer might be. You have described the 
problems in detail and have said 
“This may cause some confusion”, 

but 
“it does reflect the existing position.” 

How do you recommend we address the confusion 
and inconsistencies that you highlight? 

Iain Jamieson (Law Society of Scotland): I 
am not very good at finding solutions, but I will try. 
I should say that I appear in a personal capacity 
and as a representative of the Law Society of 
Scotland. That is uncharacteristically bold of the 
Law Society, because I am sure that it would not 
like all my views to be attributed to it. 

Ian McKee: You will explain which is which. 

Iain Jamieson: I will speak to the society‟s 
submission—that makes the position clear. 

My main concern is not so much about how the 
line is drawn as about ensuring that the line is 
clear. I said that part 1 says that it applies to 
ASPs. Does that mean that it applies also to 
textual amendments that ASPs make to 
Westminster legislation? From a practical point of 
view, the working assumption has been that it 
does not, but no provision says that. That 
becomes very important in relation to provisions 
such as section 20, which is on Crown application. 
The rules of interpretation that apply to different 
acts must be clear. Provided that that is clear, 
having consistency across the board does not 
particularly matter. 

Of course, as Patrick Layden said, if different 
regimes apply to Westminster legislation and to 
ASPs, one problem is that the possibility of 
confusion always exists, unless the rules remain 
the same. That means that the Scottish Parliament 
is constrained in the provision that it can make, 
because it must always look over its shoulder at 
what Westminster does. 

I take a different view—that the Scottish 
Parliament is free to make its own interpretative 
rules, provided that what they apply to is clear. My 
argument against provisions such as section 55, 
which purport to interpret Westminster legislation, 
is that that in itself makes it not clear what the 
provisions are in Westminster legislation to which 
it applies. There are difficulties enough in trying to 
identify whether particular provisions are devolved, 
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particularly if they have not been the subject of an 
interpretative provision that says that in certain 
Westminster acts, or certain Westminster 
provisions, enactment should mean what the act 
of the Scottish Parliament says that it means. The 
scope is not clear and that causes confusion all 
the way down. That is why, contrary to the 
implication of your question, I would say that it is 
necessary to have different regimes applying to 
Westminster legislation and to acts of the Scottish 
Parliament—the two should not be mixed up. 

Malcolm Chisholm: Towards the end of that 
section of your submission, you say that 
“if the existing approach is followed, this may constrain the 
extent to which the provisions of Part 1 can differ from 
those in the 1978 Act without causing confusion”. 

Are you suggesting that part 1 has departed too 
far from the 1978 act? 

Iain Jamieson: No, not at all. My view has 
always been that it is preferable to be bold when it 
comes to matters such as this. 

Malcolm Chisholm: So you just think that it will 
cause confusion. 

Iain Jamieson: Yes. That echoes what Patrick 
Layden said, but of course he is in favour of 
keeping the thing the same; he is a status quo 
person and I am not. 

Malcolm Chisholm: Your submission suggests 
that section 1(2)(b) should be deleted. That 
suggestion may have been made elsewhere, but I 
did not notice it in anybody else‟s submission. 
What is your thinking on that? 

Iain Jamieson: Nobody else has made that 
suggestion. What concerns me about section 
1(2)(b)—I think that I have said this—is that I do 
not think that it is necessary and I think that it is 
confusing. It is not necessary because part 1 will 
apply only to future Scottish legislation, so when 
the draftsman drafts something he should know 
whether part 1 applies and if he does not want part 
1 to apply, he can apply these provisions. It is also 
confusing because, as Patrick Layden admitted, 
nobody knows what is meant by “otherwise 
requires.” Cases go up to the House of Lords on 
the implications of acts; Lord Hailsham said that 
nine out of 10 such cases involve either the 
statutory interpretation of provisions that turn upon 
these words, or the meaning of words in statute. It 
is by no means clear what is meant by “otherwise 
requires”. The provision was useful in the past 
when there was not a clear role and one could 
say, as Mr Clark said, that it was there to catch 
dropped stitches. However, there ought not to be 
dropped stitches—if the draftsmen of the acts and 
instruments are doing their job properly, the 
provisions ought to be expressly clear. The same 
applies to section 20. 

The Convener: You welcomed the provisions in 
section 8, which spell out what is implied when 
there is a power to make a commencement order. 
It seems that laid only procedure will apply to 
those orders. That reflects the current position, but 
might circumstances arise—perhaps when 
ancillary powers that are attached to 
commencement should be subject to procedure—
in which the Parliament would wish to specify the 
procedure for commencement? Could that be 
done by the insertion of provisions in parent acts? 

Iain Jamieson: I am sorry—I take it that you are 
referring to section 12. 

The Convener: I refer to section 8, which is on 
commencement powers. 

Iain Jamieson: That is the section to which Mr 
Clark referred. Two separate issues are raised. 
One is that it is most unusual that the power to 
commence acts should be subject to negative or 
affirmative procedure, although that happens 
sometimes. The main idea of having a 
commencement order is that it should be done 
relatively expeditiously. 

Section 8(3) appends substantive provisions to 
that power. That raises the question whether it is 
appropriate that that subsection should simply be 
treated in the same way as any other 
commencement order power, which is subject just 
to the order‟s being laid without any procedure. 

Mr Clark said that section 8(3) should be 
removed and that if an act needs transitional or 
savings provisions, a separate provision should be 
made in the ASP. If the Government wanted to 
combine the two functions, the procedure that is 
attendant on the transitional provision should 
apply to the commencement order. That would 
give the Government the flexibility to commence 
the order and then make a transitional provision. If 
it wanted to merge the provisions, both would be 
subject to negative or affirmative procedure. That 
is preferable to what section 8(3) does. I thank Mr 
Clark for pointing that out. 

The Convener: You have welcomed the 
changes that the bill proposes to the law on the 
application of acts and instruments to the Crown. 
Will you elaborate on why you take that view? 

Iain Jamieson: I come from a philosophical 
tradition that regards the Crown as no different 
from any other subject. It should be subject to the 
same laws, whether they are on health and safety 
or anything else. That is my prejudice. 

My concern is that the rule should be clear. The 
House of Lords recommended that the draftsmen 
should make the position clear one way or the 
other—every ASP should contain an express 
provision and should not rely on the fallback of the 
necessary implication argument. That is stage 1. 
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The question then is whether the default position 
is that no act binds the Crown unless it contains 
an express provision or that all acts bind the 
Crown unless they contain a disclaimer. I prefer 
the latter position. There are only certain cases in 
which there might be difficulties in applying ASPs 
automatically to the Crown, such as the creation of 
criminal offences—but it might not matter in those 
cases. Where it is intended that a criminal offence 
should bind the Crown, express provision as to 
how it does so—for example, who is liable to be 
prosecuted for a road traffic offence—is usually 
put into the act. That will remain the same; the bill 
will not alter that approach. I see no difficulty, as 
long as the rule is clear and we get rid of the 
necessary implication rule. 

16:00 
Helen Eadie: Sections 12 and 14 deal with 

references to EU and other legislative provisions. 
In relation to EU instruments, the explanatory 
notes say that references are not intended to be 
ambulatory. That approach is to be contrasted with 
that of section 14, which provides that references 
to UK legislation are ambulatory—that is, that 
future changes will wash through and be adopted 
by existing references. Do you have a view about 
the difference in approach? 

Iain Jamieson: Yes, I do. My main concern is 
that when an ASP refers to a particular section of 
an act or to EU regulations it should be clear one 
way or the other whether the reference will be 
ambulatory. At present that is not clear. The 
provision in section 12 is taken from a UK act. 

My personal preference is that the rules should 
be the same. It does not matter whether 
references will be ambulatory or not, but the 
approach should be the same in both cases. 
There is no difference between a reference in an 
ASP to EU regulations and a reference in an ASP 
to an ASP of 2003; both references should be 
treated in the same way. 

I suspect that the reason for the difference is 
that the Westminster Parliament traditionally does 
not really like EU legislation. It is one thing to say, 
“When a Westminster act refers to EU regulations 
I want to know exactly to what it is referring; 
therefore I will not allow the reference to apply 
without my control if what is referred to is 
amended in future”—that is primarily the reason 
for section 12 providing for non-ambulatory 
references. However, when it comes to references 
to ASPs the same objection applies, as I think that 
I said in my submission. The difference in that 
situation is that the body that is making the change 
will normally be the Parliament itself, which will be 
able to tell whether it is appropriate that the 
reference should continue to apply. That is the 

only reason that I can attribute to the difference in 
approach. 

The position should certainly be clear one way 
or the other. I suspect that in practice section 14 
reflects how persons would ordinarily expect 
Scottish legislation to be interpreted: that is, as 
ambulatory. 

Helen Eadie: That is helpful. I think that you 
might have answered the question that I was 
going to ask next. 

Bob Doris: I want to look at schedule 1, 
“Definitions of words and expressions.” We have 
heard concerns from the Faculty of Advocates 
about the proposal to give the Scottish ministers 
the power to amend definitions by order made by 
Scottish statutory instrument. The Scottish Law 
Commission took the opposite view. What are 
your views on that? 

The Convener: Which side are you on? 

Bob Doris: Or is there a third way? 

Iain Jamieson: I think that I am on the side of 
the Scottish Law Commission on this one, with 
one or two qualifications. 

First, I do not necessarily agree with Mr Clark‟s 
views about section 25(2). He said: 

“The Scottish Ministers may by order modify that 
schedule.” 

He suggested that the word “modify” would not 
include repealing amendments in that section. I 
take the view that it would, otherwise what would 
be the point of it? It must be possible to change 
references in that schedule. For example, the 
definition of “constable” might become redundant 
and go, so the schedule must be able to be 
modified. 

Secondly, I am surprised that there is no 
transitional savings provision in relation to this 
power in the bill. The power will apply only in the 
future, so if the definition of “constable” is changed 
in 2015, it will apply only to Scottish legislation that 
is made after that date. However, nothing in the 
bill enables that power. All that the bill talks about 
is the power to modify, so the concerns of the 
Faculty of Advocates and the Scottish Law 
Commission are well founded. There should be 
something else; the provision is too bare at 
present. The power to make transitional savings 
provisions, or something, should be added to 
buttress the power. 

Bob Doris: That is interesting. In essence, you 
believe that the Government should have the 
power, with parliamentary approval, to chop and 
change the definition as it sees fit so that there is a 
living piece of legislation. 
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Iain Jamieson: Yes, provided that the order 
makes clear the legislation to which it applies. My 
main criterion is that the order must be clear. 

Bob Doris: You have answered part of my next 
question. Clearly, you do not believe that the 
power should be retrospective. 

Iain Jamieson: Absolutely not. 

Bob Doris: Some people believe that identifying 
the provisions to which a new definition applies will 
be complicated. Do you agree? 

Iain Jamieson: No—not if the power that is 
given to the Scottish ministers will enable them to 
identify the legislation to which it applies. I imagine 
that it will apply to ASPs or Scottish instruments 
that are passed after a certain date. The order 
must have provision to make that clear. 

Bob Doris: Okay. You are saying that the fact 
that the procedure is complicated does not mean 
that we will not be able to use it. That is what 
lawyers are good at and why they are so 
expensive to hire, of course. 

Your written submission points out that schedule 
1 does not reproduce several existing definitions 
that are contained in the interpretation order. 
Examples include “Scottish Executive”, “Scottish 
Parliament”, and “First Minister”. How important is 
it for those terms to be included? 

Iain Jamieson: The stock answer that I would 
expect to get is that those terms are self-
explanatory nowadays and do not need to be 
defined. If that is the case, however, the drafters 
need to explain why they have included a 
definition of “Scottish ministers” while not defining 
terms such as “Lord Advocate”, “Scottish 
Parliament” and “Scottish Executive”. Those are 
just institutions, of course; I am more concerned 
with real issues, such as what is meant by 
“convention rights”, “devolved competence” and 
“reserved matters”. All those are significant terms 
of art, and they are part of our constitution. As long 
as the Scotland Act 1998 exists, the interpretation 
legislation should refer back to it. The Scotland Act 
1998 is the mother ship from which all those things 
are derived. 

Bob Doris: Indeed it is, and that answer is 
helpful. Perhaps in the not-too-distant future we 
can consider terms such as “Scottish Government” 
and “Scottish Prime Minister”—that would be quite 
a wonderful thing. 

Iain Jamieson: That is getting too political for 
me. 

The Convener: We move on from such 
remarks, and from references to expensive 
professions—I turn to Dr Ian McKee. 

Ian McKee: I am retired Dr Ian McKee, alas. 

Turning to section 28, Mr Jamieson, you said in 
your written submission that you are very content 
with the provisions in part 2, with the single 
exception of negative procedure. Can you explain 
your concerns to the committee? 

Iain Jamieson: I am conscious that your time is 
short. My main concern is that I would like the 
negative procedure to be made more effective. 

Ian McKee: Thank you. You suggest increasing 
the minimum number of 28 days before an 
instrument can come into force to something 
approaching 40 days. How would such a change 
strengthen the position of the Parliament in 
scrutinising negative instruments? 

Iain Jamieson: I preface my remarks by saying 
that all the suggestions that I throw out in my 
submission are only suggestions, and there are 
different ways of doing it. I suggested that one way 
would be to make the period before which the 
instrument comes into force as near as possible to 
the period during which the Parliament can annul 
the instrument. That would avoid the main problem 
with the negative procedure, which is that by the 
time the instrument comes to a meeting of the 
Parliament, it may have been in force for some 
time. The Parliament may therefore be disinclined 
to do anything about it. You must have come 
across that defect before. 

Ian McKee: Should there be an extension of the 
40-day rule—perhaps to 50 days—to allow the 
Parliament sufficient time to consider a motion to 
annul? 

Iain Jamieson: During my time as adviser to the 
previous Subordinate Legislation Committee, we 
explored all sorts of ways of maximising the time 
for the SLC and the subject committee to consider 
the instrument and for the Parliament to examine 
it, whether by extending the time limit or doing 
anything else. That was why we came up with the 
suggestion we did, which I accept was not 
considered to be practical and was therefore 
dropped. 

I do not know the answer to your question. I 
would like the time to be extended, but there is a 
limit. The Government has to govern, and you 
have to scrutinise, and the question is how we can 
marry those two things together. 

Ian McKee: In circumstances in which 
Parliament resolves that an instrument should be 
annulled, are additional powers required in order 
to give effect to the will of the Parliament—a form 
of ancillary powers—to undo any permanent 
effects of the instrument that has been annulled? 

16:15 
Iain Jamieson: The bill is quite good in that it 

prevents the instrument from coming into force if it 
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has not yet done so. It prevents further action from 
being taken. However, it does not undo the past. 
In certain cases, undoing the past might not be 
feasible. Nevertheless, the overall picture must be 
that we try to restore the position to what it was 
before the instrument that was subsequently 
annulled took effect. If that is not possible, the 
Government ought to come along and explain 
why. The Parliament cannot impose duties that 
are not practical. 

Ian McKee: Sometimes, it is impossible to undo 
what has been done. 

Iain Jamieson: I know. 

Malcolm Chisholm: The transitional statutory 
instrument order contains a test of the necessity to 
bring an instrument into force before the expiry of 
the 21 days after laying. It appears from the terms 
of sections 28 and 31 of the bill that that test will 
no longer apply. Should it be removed? 

Iain Jamieson: I beg your pardon. Could you 
repeat that? 

Malcolm Chisholm: When an instrument is 
brought into force before the expiry of the 21-day 
period, should there be any restraint on that? 
Should it just happen—I think that is what is 
implied—with no test of when that is acceptable? 

Iain Jamieson: I would have thought that it 
would be difficult to devise an appropriate test. We 
suggested tests of urgency and emergency, for 
example, although those are sometimes catered 
for in instruments themselves. The best sanction 
that we can offer, which is repeated in the bill, is to 
ask for explanation after the event: “Why did you 
not do it?” 

I am slightly concerned that, under section 
31(3), if the instrument is not invalidated because 
it did not comply with the laying requirement, there 
is no requirement then to lay the instrument. 
Section 31(3) comes into play only where an 
instrument is laid, but not in accordance with the 
laying requirements. There is nothing that requires 
the instrument to be laid no matter what, whether it 
is in breach of the 21-day rule or not. That should 
be the first step. Beyond that, if the instrument was 
not laid in accordance with the laying 
requirements, the Government can give an 
explanation to the Presiding Officer, and the 
Subordinate Legislation Committee can consider 
the reasons. 

Malcolm Chisholm: Does the reference to the 
Presiding Officer in section 31(3) have the same 
effect as the reference in the transitional order? 

Iain Jamieson: I beg your pardon. 

Malcolm Chisholm: Are you saying that there is 
no substantive change between the transitional 
order and the bill in terms of— 

Iain Jamieson: Section 31(3) says that the 
Government must explain to the Presiding Officer. 
The written explanation used to be examined by 
the Subordinate Legislation Committee, which 
used to be able to test the Government on it. 

Malcolm Chisholm: So, it may be that that 
could be strengthened a bit.  

Iain Jamieson: Yes. 

Helen Eadie: The next question is on section 
30, “Other instruments laid before the Parliament”. 
The Law Society of Scotland has argued that 
where the enabling act does not provide for use of 
negative or affirmative procedure, the default 
approach for subordinate legislation should be for 
it to be subject to the highest level of scrutiny and 
therefore be subject to affirmative procedure. 
Would not that be an excessive default position? 

Iain Jamieson: After discussion with me, the 
Law Society has changed its mind and is content 
with the existing position, on the basis that if the 
Parliament wants a higher standard of procedure 
to apply, section 34 gives it the powers to do so.  

Bob Doris: I could be wrong, but after two hours 
and 20 minutes of scrutiny, I think that this is the 
third time I have asked my questions. First, section 
33, “Combination of certain powers”, would 
provide a legal basis for combining negative and 
no procedure powers in the same instrument. Do 
you envisage any problems with that combination 
of no procedure and negative powers? 

Iain Jamieson: Not particularly. I have referred 
previously to the commencement order and the 
transitional order. If the Scottish Government 
wishes to put its head in a noose, so be it. 

Bob Doris: Okay. I move on swiftly to the next 
question that I have asked previously. It is a 
slightly different example, but the principle is the 
same. The minister indicated in correspondence 
that the Government proposes to extend section 
33 to allow powers that are subject to negative 
and affirmative procedures to be combined in the 
same instrument. Should that be permitted, 
subject to the uniform application of the more 
rigorous affirmative procedure? 

Iain Jamieson: The noose just gets tighter. 

Bob Doris: Could that noose be made by 
having provisions that would usually go through 
quickly, on the nod, included in a composite 
instrument that might fall? 

Iain Jamieson: Yes. That is quite possible. 

Malcolm Chisholm: You have provided some 
useful written evidence on part 4, and you have 
highlighted that you think that there are problems 
with the section 47(1) power for the Scottish 
ministers. What problems do you envisage with 
that power? 
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Iain Jamieson: The power is too wide and it is 
unnecessary. It gives Scottish ministers far too 
much power, and calls into question and makes an 
abuse of the consolidation procedure. I agree with 
the Scottish Law Commission‟s view that if any 
change at all is to be made—on which I am saying 
nothing—it should be that the definition of a 
consolidation bill in the standing orders remains 
the same: that it is a bill 
“to give effect to recommendations of the Scottish Law 
Commission”. 

However, the statutory provision might say that 
the commission may make recommendations that 
lead to amendments that are necessary or 
desirable to facilitate consolidation, which would 
tie the matter down exactly as Mr Layden 
suggested. It would make it an objective 
assessment of what might be required or what 
might even be desirable, if any change were 
required. I think that what is necessary is 
sufficient. I know that there can be different views, 
and that there were different views taken about 
this sort of thing. Certainly, section 47 should go. 

Malcolm Chisholm: Section 47 should go, and 
you do not think that there can be any safeguards, 
or is what you are suggesting a safeguard? 
Perhaps you need, for my understanding, to clarify 
what you said. Are you saying that something in 
the legislation should refer to the Scottish Law 
Commission? Are you suggesting that ministers 
should be able to follow only what the Scottish 
Law Commission suggests? 

Iain Jamieson: No. Ministers do not come into 
Scottish Law Commission recommendations. 

Malcolm Chisholm: No—but I am talking about 
implementation. 

Iain Jamieson: Ministers do not implement 
legislation at all. That is done by the consolidation 
committee that considers the bill, along with the 
Law Commission‟s recommendations, which come 
under a limited category. The Scottish ministers do 
not make any order on that at all. They do not 
come into it. 

The consolidation committee looks at the 
Scottish Law Commission‟s recommendations and 
asks whether they are necessary to facilitate the 
consolidation. As Patrick Layden said, sometimes 
the consolidation committee took a different view 
on what was necessary and ruled out certain 
amendments that the SLC recommended. 

All I am suggesting is that, if anything needs to 
be changed at all, section 47 would empower the 
Scottish Law Commission to suggest amendments 
that would not be limited to amendments that 
would be necessary to facilitate consolidation, but 
would include amendments that might simply be 

desirable to facilitate consolidation. However, in 
any event, to say 
“desirable in connection with the consolidation”, 

as section 47 does, is just to open a can of worms. 

Malcolm Chisholm: Would the things that you 
are suggesting in relation to the Scottish Law 
Commission need to go into legislation? 

Iain Jamieson: No. The trouble is that the 
Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Bill Committee obtained from the 
Scottish Law Commission a view about the 
recommendations that it would put forward, and 
the committee endorsed that view. That is not to 
say that the committee could not have changed its 
mind, but that would have to be argued before the 
next consolidation committee. If it was in statute 
that the Scottish Law Commission could make 
recommendations and the criteria for those 
recommendations were defined, that would make 
matters clear. 

Malcolm Chisholm: Okay. You are saying that, 
as it stands, section 47 should go. 

Iain Jamieson: Yes. 

Malcolm Chisholm: You make some helpful 
suggestions about increasing the number of 
consolidation bills. Again, that is in your written 
submission, but it would be useful if you could 
highlight your main recommendations in that 
regard. 

Iain Jamieson: Again, my suggestions are just 
suggestions; there are other ways in which that 
increase could be achieved. However, something 
must be done to increase the volume of 
consolidation of Scottish legislation. I suggested 
that the Scottish Law Commission cannot do 
anything at present without the prior approval of 
the Scottish ministers, and that that has been the 
kiss of death, because the Scottish ministers have 
not done anything, or have not been prepared to 
do anything, to enable the Scottish Law 
Commission to consolidate legislation. Almost 
every annual report of the Scottish Law 
Commission criticised the view that the then 
Scottish Government took—although I am not 
making any political points here. 

It might not be for this particular bill, but I 
suggested that consideration might be given to 
moving the duty to consolidate legislation from the 
Scottish ministers to the Scottish Law 
Commission, so that it would be up to the Scottish 
Law Commission to prepare the programme, in 
consultation and co-operation with the Scottish 
ministers. The Scottish ministers should then be 
obliged to provide the necessary resources. 

The overall objective—the carrot, as it were—
would be that there would be rolling consolidation 

205



743  27 OCTOBER 2009  744 

 

of Scottish legislation every 10 or 15 years. Take 
any Scottish legislation—the national health 
service legislation, for example, as Malcolm 
Chisholm will know—and you will find that you 
cannot read it. Something has to be done. 

16:30 
The Convener: I thank you, Mr Jamieson, on 

behalf of the committee. 

Iain Jamieson: Thank you. I will just make one 
qualification. I think I said that I took a more radical 
view than Patrick Layden, who was more in favour 
of the status quo. It is not that I criticise the status 
quo—I am a lawyer, and we are by definition 
conservative in our legal thinking—but Patrick 
Layden and I take different approaches to these 
matters. It was not an insult to him. 

The Convener: Perhaps you see a certain 
middle way in these matters. I thank you for your 
contribution—having known you in my previous 
incarnation on the predecessor Subordinate 
Legislation Committee, it was nothing less than I 
expected. 

16:31 
Meeting suspended. 
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Interpretation and Legislative 
Reform (Scotland) Bill: Stage 1 

14:04 
The Convener: Item 2 is our second evidence 

session on the bill. I welcome the minister for 
Parliament—his proper title is Minister for 
Parliamentary Business—Mr Bruce Crawford. With 
him are Elspeth MacDonald, Madeleine 
MacKenzie, Alison Fraser, Fraser Gough and 
Carol Snow—[Interruption.] I am sorry—Colin 
Wilson is here in place of Madeleine MacKenzie. It  
would help if I put on the long-distance spectacles  
before the short-distance specs. 

We have decided what questions to put to the 
witnesses. I am aware that the minister‟s time is  
limited, because of a Cabinet meeting. We will  
crack on and I will ask the first question, unless 
you want to say something first, minister. 

The Minister for Parliamentary Business 

(Bruce Crawford): I have a few minutes of 
introductory remarks to set the tone and give the 
background to where we are. It would be useful to 
put on the record some information, particularly  
about amendments. 

I thank the committee for inviting me and my 
officials to give evidence on the bill. As we know, 
the bill is especially technical. My officials and I will  
do what we can to help people to understand the 
direction in which we are going. I will give a brief 
overview of the bill‟s content  and describe 
amendments that the Government will lodge at  
stage 2,  if the convener wishes me to—I have 
already written to him about them.  

As members know, the bill was introduced to 
Parliament on 15 June 2009. It deals principally  
with interpretative and procedural matters and has 
four main purposes. It deals with the publication,  
interpretation and operation of acts of the Scottish 
Parliament and with instruments that are made 
under them. It concerns the making and 
publication of subordinate legislation, the definition 
of a Scottish statutory instrument and the scrutiny  
procedures that will apply in the Scottish 
Parliament. The bill gives the Scottish ministers  
the power to make some amendments to 
enactments to pave the way for their 
consolidation. It also deals with the procedures 
that apply to orders that are subject to special 
parliamentary procedures. 

Until now, most of those matters have been 
regulated under three transitional orders that were 
made under the Scotland Act 1998. They are: the 
Scotland Act 1998 (Transitory and Transitional 
Provisions) (Publication and Interpretation etc of 
Acts of the Scottish Parliament) Order 1999 (SI 
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1999/1379), which is referred to as the 
interpretation order; the Scotland Act 1998 
(Transitory and Transitional Provisions) (Statutory  
Instruments) Order 1999 (SI 1999/1096), which is  
referred to as the statutory instruments order; and 
the Scotland Act 1998 (Transitory and Transitional 
Provisions) (Orders subject to Special 
Parliamentary Procedure) Order 1999 (SI 
1999/1593), which is referred to as the special 
parliamentary procedure order.  

Broadly speaking, our approach has been to 
restate the content of the transitional orders on 
interpretation and special parliamentary  
procedure, which are familiar to practitioners.  
However, after 10 years, it is right to take the 
opportunity—where appropriate—to modernise 
our interpretation code and make it fit for future 
decades. 

Part 1 will apply to the interpretation of future 
acts of the Scottish Parliament and instruments  
that are made under them. At present, such 
legislation is interpreted in accordance with the 
interpretation order. The bill will replace the order 
with part 1 of and schedule 1 to the bill. 

Part 1 will apply only to future acts of the 
Scottish Parliament and instruments. Existing acts 
of the Scottish Parliament and instruments will  
continue to be governed by the interpretation 
order. Westminster legislation will continue to be 
interpreted in accordance with the Interpretation 
Act 1978. 

There is no dispute about the benefits of having 
general interpretation provisions. As we know, the 
interpretation provisions in the bill are detailed. I 
will offer no more commentary on those provisions 
at this stage, as I am sure that members will ask  
questions about them. 

The statutory instrument component is set out in 
part 2 and is based on the recommendations from 
the committee‟s 12

th report of 2008. The 
provisions will simplify the definition of a Scottish 
statutory instrument. They will  also streamline and 
bring clarity to procedures for SSIs. The intention 
is to use the bill to remove complexity and 
introduce flexibility when possible. As the 
consultation responses show, that aim has been 
broadly welcomed. My officials have worked 
closely with parliamentary clerks and their legal 
advisers on that component, which I hope contains  
no surprises for committee members. 

The thrust of part 2 stems from our support for 
recommendation 1 in the committee‟s report,  
which was that, subject to improvements, the 
current arrangements and procedures for 
scrutinising SSIs should be retained.  

As we know, part 2 applies to SSIs and United 
Kingdom statutory instruments that are subject to 
procedures in the Scottish Parliament. Its main 

features are simplification of the definition of an 
SSI and—quite rightly—simplification of current  
procedures for scrutinising SSIs, by providing for 
three procedures: negative; affirmative, which 
includes super-affirmative procedure; and simply  
laying.  

The powers in part 4, “Pre-consolidation 
modifications of enactments”, are intended to 
simplify and speed up the consolidation process. 
Part 4 gives ministers power by order, which by 
definition must be approved by the Parliament, to 
“make such modif ications of enactments relating to a 

particular subject as in their opinion facilitate, or are 
otherw ise desirable in connection w ith, the consolidation of 
the law  on the subject.”  

I wrote to the convener—on 8 June, I think—about  
the sequencing of that. I note that in its stage 1 
report on the bill the Standards, Procedures and 
Public Appointments Committee expressed 
concern to the Subordinate Legislation Committee 
about the provisions. I intend to write to members  
of the Standards, Procedures and Public  
Appointments Committee shortly, to assist them 
with their deliberations and, I hope, to put their 
minds at ease.  

Part 5 sets out  the procedure for orders that are  
subject to special parliamentary procedure by 
virtue of their parent acts. Certain provisions in 
pre-devolution Westminster acts require an order 
that is to be made, confirmed or approved by the 
Scottish ministers to be subject to SPP. The SPP 
order made transitional provisions for special 
procedures. SPP has often been required in 
relation to major infrastructure projects, such as 
trunk roads and harbour developments, and part 2  
of the Transport and Works (Scotland) Act 2007 
abolished SPP in relation to such developments. 
However, SPP still exists in a number of areas.  
Members know from the evidence of the National 
Trust for Scotland that the t rust has an interest in 
special powers to declare land inalienable and 
welcomes part 5, which maintains the status quo.  

I wrote to the convener on 20 October to provide 
details of amendments that we propose to lodge at  
stage 2. I could go through what I said if you want  
me to do so, convener, but I think that we can let  
the matter rest with the letter. I am entirely at your 
service.  

I thank members for their attention and I hand 
over to you, convener. My officials and I will do 
what we can to field members‟ questions. As 
members might expect, I might field questions to 
Elspeth MacDonald, depending on how technical 
they are. Forgive me if, on occasion, I try to find 
my notes and briefings—I guess that some 
members will be doing the same.  

The Convener: Thank you.  We might return to 
your offer to talk about stage 2 amendments, 
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depending on how the questioning goes. You are 
free to call on your officials to pick up on more 
detailed points, as you said. 

Will the creation of a new set of interpretation 
rules that are different from the rules in the 
Interpretation Act 1978 and the interpretation order 
result in inconsistency and create confusion for 
practitioners and end users of the law? 

Bruce Crawford: Let us start by considering 
part 1, which sets out a series of default rules for 
the interpretation of future acts of the Scottish 
Parliament and future subordinate legislation 
made under those ASPs. Most of the rules are 
identical or similar to the rules in the 1978 act and 
the interpretation order. After 10 years of 
devolution, it was right to take the opportunity to 
examine how we could best modernise the 
interpretation legislation and consider where 
improvements could be made.  

The interpretation order differs from the 1978 act  
in some respects, so there is already 
inconsistency in the system. For example, the 
interpretation order sets out definitions of words 
and expressions for the purposes of the Scotland 
Act 1998, so the reader of Scottish legislation is  
aware that the interpretation provisions that apply  
to ASPs and SSIs are different from the provisions 
that apply to Westminster acts and subordinate 
legislation. Users have had 10 years‟ experience 

of dealing with different sets of interpretation rules  
and as far as I am aware the situation has not  
caused particular problems.  

The interpretation order is  mainly based on the 
1978 act, which is now more than 30 years old.  
After 10 years‟ experience in the Scottish 

Parliament, it would be a bit strange if we could 
not change the rules or move to modernise the 
interpretation order, which was always seen as 
transitional and which requires to be modernised 
at some stage. 

The current process is not consistent and the 
changes that we are seeking to introduce through 
the bill will provide greater clarity than exists at the 
moment.  

14:15 
The Convener: Thank you. My second question 

arises from something that Iain Jamieson said to 
the committee last week. Section 1(2)(b) provides 
that the provisions of part 1 do not apply in so far 
as 

“the context of the Act or instrument otherw ise requires”. 

Iain Jamieson suggested that that provision should 
be deleted entirely, partly because it creates 
confusion and is unnecessary. What is your 
reaction to that comment? 

Bruce Crawford: I will let Colin Wilson respond 
to that. 

Colin Wilson (Scottish Government Office of 
the Scottish Parliamentary Counsel): The first  
point to note is that the provision in section 1(2)(b) 
is not new; it simply replicates the existing 
position. It is a generalised version of the 
qualifications that currently appear throughout the 
rules in the 1978 act and the interpretation order. 

It is worth noting that the rules in part 1 of the bil l  
are merely default; they are not absolute. They are 
legislative presumptions, if you like, that can be 
departed from. They avoid the need for each act  
and instrument of the Scottish Parliament to 
repeat standard provisions. In many cases, the 
default rules will do all that is necessary, and it will  
not be necessary to do any more. In other cases,  
they might not go far enough and the act or 
instrument might need to make further or different  
provision to deal with particular circumstances.  
That situation is covered in section 1(2)(a).  

I turn to section 1(2)(b). It is a fundamental and 
long-standing rule of statutory interpretation that a 
legislative provision must be read in the context of 
the legislation as a whole. In considering what a 
provision is intended to do, a court will look at the 
provision not in isolation but within the context of 
the act or instrument in which it appears. Section 
1(2)(b) does no more than recognise that rule of 
statutory interpretation. 

The Convener: Thank you. Again on section 
1(2)(b), the Scottish Law Commission suggested 
to us that the provisions in part 1 would be more 
use to the reader if the qualifications in section 
1(2)(b) were repeated in individual rules rather 
than being a general qualification that readers  
would need to be aware of and able to refer back 
to when necessary. What do you think about that  
suggestion? 

Bruce Crawford: I will let Colin Wilson say 
something if he wants to, but I do not agree with 
the suggestion. The reader needs to be aware of 
the general provisions in section 1, such as those 
that explain which acts or instruments of the 
Scottish Parliament part 1 of the bill applies to, so 
that they can understand properly the effect of the 
detailed rules that will inevitably follow the rest of 
the legislation. Section 1(2) contains a general 
provision about the circumstances under which 
part 1 would not apply, and I think that that  
provision should be in section 1.  

Colin Wilson: I do not have anything to add to 
that. 

Bruce Crawford: I have probably shown the 
distinction. Because section 1(2) is a general 
provision about the circumstances in which part 1 
does not apply, section 1 is the appropriate place 
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to put the provision, and I do not think that we 
need to put it in any other way.  

Ian McKee (Lothians) (SNP): The concern that  
was expressed to us was that often a person who 
is not legally qualified reads the provisions, and it  
is sometimes difficult for them to realise that they 
have to go back to an earlier provision if they are 
discussing a specific aspect of legislation that  
might affect their business or whatever.  

Bruce Crawford: When someone examines any 
piece of legislation, the appropriate place for them 
to start is at the beginning, where the ground rules  
are set and the foundations are laid. Frankly, 
anyone reading legislation who is not aware of that  
should be getting advice from other sources. 

Ian McKee: The concern was put to us in 
evidence.  

Bruce Crawford: Many—although perhaps not  
all—acts of the Scottish Parliament lay out the 
ground rules in part 1 and explain how they will  
apply to the rest of the legislation. Am I right about  
that, Colin? 

Colin Wilson: Yes. There are other provisions,  
such as interpretation provisions, at the end of an 
act. There are real risks in looking at provisions in 
isolation without understanding the context in 
which they appear.  

Bruce Crawford: That is the key point. 

The Convener: We have a robust response 
from the minister.  

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): The application of acts and 
instruments to the Crown has been one of the 
more controversial aspects of the bill. That was 
reflected in the evidence that we took last week,  
when both the Scottish Law Commission and the 
Faculty of Advocates supported the status quo. In 
the third evidence session that we had last week,  
Iain Jamieson supported the change that is  
proposed in the bill. We know what your view is, 
but we would like to know why you are seeking to 
change the law in this regard. 

Bruce Crawford: I was surprised by the 
strength of feeling on the subject. I would have 
thought that, after 30 years, we would want to 
modernise a piece of legislation and to bring it up 
to contemporary standards. Effectively, that is 
what we are trying to do. At present, the Crown is 
bound only by the terms of an act of the Scottish 
Parliament or instrument in which—I want to 
ensure that I get the terminology right—that is  
provided for expressly or by necessary implication.  
The Scottish Government and I, supported by the 
majority of respondents to our consultation—I 
recognise that a few took the minority position—
believe that in a modern society the Crown should 
be in the same position as the general public in 

Scotland, unless there are exceptional 
circumstances. 

I am strongly of that view, which has been 
reflected in legislation in recent years. In the bill,  
we are trying to set it out as a general 
proposition—it is the right place for a modern 
provision to be. As far as I am aware, no one from 
the Crown has complained about the provision. If it  
had real concerns, I am sure that we would have 
heard from that ilk. Let me put it this way—I have 
not been asked to Balmoral to give evidence. 

The Convener: Now you may never be asked to 
Balmoral. 

Bruce Crawford: That is probably finished now.  

Malcolm Chisholm: I tend to agree with you on 
the issue, so I am probably not  the best person to 
pursue it with you. I do not know whether my 
colleagues want to or whether they are happy with 
your explanation.  

Last week, concern was expressed by witnesses 
about standardising ancillary powers on 
commencement and their being subject to no 
procedure. Gregor Clark said that transitional 
amendments should not be able to be made in 
that way. Iain Jamieson said that the relevant  
provision should be removed and that separate 
provision should be made on a case-by-case basis  
in parent acts, which is the situation at present.  
How do you respond to those suggestions? 

Bruce Crawford: That is a technical question,  
so I will let Colin Wilson deal with it. 

Colin Wilson: Section 8 deals with acts of the 
Scottish Parliament that are to come into force by 
commencement order. It allows commencement 
orders to make provision for different days to be 
appointed for different purposes and, as you 
mentioned, confers power for commencement 
orders to include ancillary provisions to make 
appropriate transitional, transitory and saving 
provisions in connection with the coming into force 
of provisions of the act. The provision is intended 
to provide for consistency of approach to 
commencement provisions and to ensure that  
powers are in place to bring acts into force in an 
appropriate manner. It has the benefit of 
simplifying the drafting of future acts of the 
Scottish Parliament, as the power would 
automatically be included in commencement 
provisions, without needing to be restated every  
time. 

The question is, is it appropriate to include 
transitional, transitory and saving provisions in a 
commencement order that is not subject to 
parliamentary procedure? The answer depends to 
a great extent  on the circumstances. In some 
cases, transitional or transitory provisions may be 
straightforward and obvious—it  may be clear what  
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they will be and there may be no question of their 
requiring detailed and careful scrutiny. 

There will normally be a power in an act to make 
ancillary provisions that are subject to more 
rigorous forms of parliamentary scrutiny. That  
power would be appropriate for the more 
complicated or difficult cases. The purpose of 
section 8(3) is simply to allow some flexibility to 
deal with the simpler cases alongside the 
commencement order, without the need for two 
separate orders, and to enable things to be done 
as a single package.  

Malcolm Chisholm: So, it would not apply in 
general; it would just apply to certain transitional 
provisions. Is that what you are saying? 

Colin Wilson: I am suggesting that if the power 
is there, it is a matter of judgment in each case as 
to whether its use is appropriate and whether the 
case is simple and straight forward enough. The 
acid test is whether the Subordinate Legislation 
Committee is likely to object to the power being 
exercised in that way. That would certainly be 
taken into account in deciding whether it was the 
right course to follow.  

Jackson Carlaw (West of Scotland) (Con): I 
have a couple of questions on sections 12 and 14,  
which deal with references to European Union and 
other legislative provisions. In connection with 
section 12, the explanatory notes say that 
references to European Union instruments are not  
intended to be ambulatory. That is contrasted with 
section 14, which provides that references to UK 
legislation are ambulatory. I really just want to 
understand why you have adopted a different  
approach in relation to the two different  
legislatures. 

Bruce Crawford: Given that we are talking 
about ambulatory issues in legislation, I will hand 
over to Colin Wilson. 

Colin Wilson: It might be helpful if I provided a 
bit of explanation. It is worth setting out that  
section 12 creates certainty as to what is meant  
where legislation refers to an EU instrument. It  
makes it clear that such references are not to be 
ambulatory for the future. The references are to 
the EU instrument as it stands on the date when 
the act receives royal assent or when the SSI is  
made; they exclude any changes to the instrument  
made after that date. Section 12 replicates the 
current position, which was changed across the 
board in a UK act of 2006, so it is consistent with 
what happens in the rest of the UK and with the 
current position in Scotland.  

The approach is felt to be appropriate for EU 
instruments because both the Scottish Parliament  
and the Scottish Government will have the 
opportunity to consider how best to make 
provision for any future changes to EU law and 

their implications for domestic legislation. Clearly,  
it is difficult to do that at the time when an act is  
being passed or an order is being made, without  
knowing what the future holds. 

It is worth stressing that the rule, like the other 
rules in part  1, is only a default rule. If it is felt  
appropriate in a particular act, different provision 
can be made.  

Section 14 deals with references to domestic  
legislation. It is intended to create certainty as to 
the statutory construction of cross-references to 
domestic acts and subordinate legislation. At the 
moment, the equivalent provisions in the 
interpretation order and in the 1978 act are 
unclear, as the textbooks on the subject bear out.  
It was felt appropriate in re-enacting the provision 
to make some attempt to clari fy the position. In 
future, it will be clear that the reference to a piece 
of legislation includes subsequent amendments. 
The consultation on the draft bill sought views on 
whether the bill should make that change, and all  
respondents agreed that provision should be 
made to clarify the point. Again, it is only a default  
rule; it can be departed from and, to touch on a 
point that we made earlier, it applies unless the 
context otherwise requires. If, against a particular 
set of facts—when a court comes to look at an 
issue—it is clear that that produces a result that is  
not sensible, it will be displaced.  

The difference of approach between sections 12 
and 14 relates to the type of legislation that is  
being referred to. In the case of EU instruments, 
the Scottish Government and the Parliament have 
no direct control over any future changes. In the 
case of domestic legislation, however, most  
references will be to legislation in the devolved 
field, whether an act of or piece of subordinate 
legislation from the Scottish Parliament, or an act  
of or piece of subordinate legislation from the UK 
Parliament. It is worth noting that much of the 
principal legislation on core topics such as health,  
education and criminal procedure is still in UK acts 
from the pre-devolution period.  It will be quite 
common to find an act of the Scottish Parliament  
that cross-refers to a UK act on the national health 
service or education or whatever. Future changes 
to such legislation will be made either by an act of 
or an SSI from the Scottish Parliament. If the 
change was to a UK act, it would be subject to a 
legislative consent memorandum. There is  
therefore control over the process. 

I will stop at that point. If there are points that Mr 
Carlaw wants to come back on, I will t ry to answer 
them. 

14:30 
Jackson Carlaw: I think that you may have 

touched on my next point. A moment ago, the 
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minister referred to the passions that are aroused 
by certain references to the Crown. I suppose that  
I am curious to know whether he thinks it desirable 
that future changes made by another legislature—

that is, by Westminster—to legislation that is  
referred to in acts of the Scottish Parliament will  
automatically be adopted through such references 
being ambulatory, without reference to the 
Scottish Parliament or its views in that regard.  

Bruce Crawford: Colin, on you go.  

Colin Wilson: The point follows on from what  
we have just discussed. As I said, a lot of 
legislation on devolved issues is contained in pre -
devolution UK acts, so there will be many 
references to such legislation. Clearly, the Scottish 
Parliament has control over the content of any 
such change because it is devolved, so the 
Scottish Parliament will either have legislated for it  
or will have consented to it when it was made in a 
UK act. 

The point that Jackson Carlaw may be getting at  
is where UK legislation deals with a reserved 
topic, to which there is a cross-reference. Of 
course, the Scotland Act 1998 contains quite clear 
rules on the extent of the Parliament‟s legislative 

competence, so I do not think that there is any risk  
of a cross-reference to a UK act importing 
reserved law by the back door, as it were, or 
anything like that. However, this is a default rule,  
as I have said on a number of occasions, and the 
point needs to be considered on a case-by-case 
basis when the nature of any cross-reference is  
being decided.  

Jackson Carlaw: So we can assume that, as  
well as no calls to the minister from Balmoral,  
there have been no calls to him from Bute house.  

Bruce Crawford: Not yet—although calls from 
Bute house are likely to be much more common.  

Jackson Carlaw: I have a couple of questions 
on definitions of words and expressions. I think  
that you touched on this in an earlier response in 
relation to schedule 1, which is introduced by 
section 25. Previous witnesses have expressed 
some concern about the proposed power to allow 
ministers to amend the definitions in schedule 1 by  
order. What could be the effect of amending the 
definitions or adding new definitions in future? 
Might it not be very complicated to identify the 
provisions to which the new or amended definition,  
as opposed to the old one, apply? 

Bruce Crawford: One of the reasons for giving 
ministers the power to amend schedule 1 was to 
give flexibility to take account of new issues that  
might arise—I am speaking of future events that  
we cannot yet foresee. It may be that, as time 
passes, we see the need to add further definitions 
to schedule 1, so the power to amend would give 
us the ability to do that. I think that it is right that  

we have that flexibility. However, as Ian McKee 
said in relation to a previous question, every  
addition would need to be looked at very carefully;  
it would also have to be made under the 
affirmative procedure, so Parliament would get the 
chance to look at any new definition. At this stage,  
I cannot envisage what any new definitions might  
be, but there may come a time when a different  
regulation or type of instrument is available and 
we need to change the bill, once enacted. The 
power to amend will mean that we will not have to 
introduce primary legislation to make any 
changes, because we will be able make changes 
under the affirmative procedure.  

Jackson Carlaw: Would the inclusion of 
transitional or saving provisions be helpful in 
dealing with any complications of that sort? 

Bruce Crawford: Yes, depending on the 
definition to be amended, a transitional and saving 
order would be very useful. We will consider 
carefully the exercise of the power. However, it  
would need to be done on a case-by-case basis. 

Jackson Carlaw: You talked about the potential 
need for additional definitions. Iain Jamieson and 
the Scottish Law Commission suggested that  
certain important definitions are missing from 
schedule 1. How do you respond to the suggestion 
that fairly basic terms such as “the Scot tish 
Parliament”, “the Lord Advocate” and “legislative 

competence” should be included in the definitions?  

Bruce Crawford: That question is on a 
technical issue, so I ask Colin Wilson to field it.  

Colin Wilson: Questions about which words or 
expressions should be included in a list such as 
the one in schedule 1 are always subject to an 
element of personal judgment. We did not feel it  
necessary or appropriate to include a definition of 
“the Scottish Parliament” or “the Lord Advocate” in 

the bill. To some extent, that is a result of 10 
years‟ experience of drafting bills for the Scottish 
Parliament. It is easy for a bill either to say “the 

Scottish Parliament” when that is meant or to 
define it for the purposes of the bill. As I say, what  
is in and what is out is a matter of judgment, and 
there is perhaps room for different views. The term 
“legislative competence” is not defined because it  
is not one that appears regularly in legislation. 

Jackson Carlaw: It is interesting that frequency 
of use appears to be the test that is used for the 
inclusion of words or expressions. Is there a 
reason why you settled on that as the most  
appropriate judgment to apply? 

Colin Wilson: The frequent-use test that  
underlies such a list avoids the frequent repetition 
of a term in lots of different acts or statutory 
instruments. If a term keeps cropping up, it 
becomes a candidate for inclusion in such a list; if 
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it is used relatively seldom, it is easy to define it in 
the individual act or instrument in which it appears.  

Jackson Carlaw: Okay. Thank you.  

The Convener: Minister, let us return to the 
letter that you wrote to me on 20 October. This  
question is about electronic communications 
versus ink on paper. In the letter you say that you 
intend to make minor amendments to section 26 to  
clarify that consent to service by electronic means 
requires to be in writing. The Faculty of Advocates 
told us that some of the issues that are raised by 
section 26, such as the proving of receipt, are not  
easily resolvable. How do you respond to that  
view? 

Bruce Crawford: Section 26 expands the 
current provisions in the interpretation order, which 
provides for service by post only and creates a 
new default rule for the service of documents that  
covers personal delivery, postal service—including 
registered and recorded post—and service by 
electronic communication. The Law Society and 
the Faculty of Advocates raised concerns 
regarding the provisions relating to proof of 
delivery when electronic communications are used 
as a means of delivery. To address those 
concerns, I propose to lodge an amendment at  
stage 2 to provide that, in order to use electronic  
communication as a deli very method, the prior 
written agreement of all parties must be obtained.  

However, providing the type of regime to deal 
with all technical issues, such as proof of delivery,  
as requested by the Faculty of Advocates, would 
make the provisions extremely complicated. It  
would also be questionable whether we could 
provide that sort of technical detail in a bill. As 
these are default provisions, it would be open to 
the users to agree terms between themselves—
we would simply set the ground rules. To go 
further would be very difficult. 

Bob Doris (Glasgow) (SNP): I refer the minister 
to section 28, which deals with the definition of 
Scottish statutory instruments that are subject to 
negative procedure. Last week, we heard 
evidence from Iain Jamieson that negative 
procedure needs to be made more effective. One 
way in which we could do that would be to change 
from 28 days to 40 days the period before any 
negative instrument would come into force. What  
is your view on that? 

Bruce Crawford: As you know, we have agreed 
with the committee‟s suggestion to extend the 
period before an instrument can come into force 
from 21 days to 28 days. That was a good m ove 
by both the committee and the Government, and 
that is an appropriate amount of time by which to 
extend the period.  

Both the Government and the Parliament have a 
duty to ensure that Scotland is governed 

efficiently. Extending the period to 40 days would  
significantly slow down the process of government 
in Scotland and the processes of Parliament. It is  
important to remember that we are talking about  
40 laying days, which means that recess periods 
are not included. For example, an instrument that  
was laid on 29 May 2009 could not come into 
force until after 28 laying days—that is, until 27 
June. If the required period was 40 laying days, it 
could not come into force until 11 September. That  
is an increase not of 12 days but of 76 days. It  
would not be in the interests of good governance 
or the people of Scotland to create such a delay in 
the law-making process. 

We have moved to a 28-day period, and there 
would need to be clear evidence to show that the 
current position was creating a problem. To date,  
frankly, I have seen no such evidence.  

Bob Doris: I suspect that my next question, on 
the annulment of negative instruments, will receive 
a similar answer. It has been suggested that the 
40-day period should be increased to 50 days, 
otherwise difficulties would be created with 
parliamentary scheduling. What are your 
comments on that? 

Bruce Crawford: We remain opposed to that  
proposal. The points of principle that I have 
already made remain. To move from 40 days to 50 
days would slow down the law-making process in 
Scotland, which would not be good for our country,  
and we have no evidence to show that the current  
position causes problems. I am not sure that  
anyone has said that there are problems. 

Again, I will give an example of the effect that  
the proposal would have. An increase of 10 days 
might seem modest, but because we are talking 
about parliamentary laying days, the actual 
increase might be far greater. A 40-day annulment  
period for an instrument laid on 8 May 2009 would 
end on 18 June. If we extended the period to 50 
days, it would not end until 1 September: not 10,  
but 75 days later. The total period would be 116 
days. Looking at those potential situations, I do not  
think that anyone could imagine that that would be 
a satisfactory way in which to deal with the matter.  

We have tried hard, together with the committee,  
to manage the process of statutory instruments in 
a much more even way and avoid a situation 
where the committee gets all the instruments at 
once, in a lump. If we introduced the longer laying 
periods that have been proposed, there would be 
a real danger that the process would become 
much lumpier. We would have to introduce a lot  
more SSIs at once to get them through the gate 
before the long summer recess, which does not  
count for the purposes of laying instruments. We 
would have to use the relatively short window that  
would be available to us at  the start of each 
parliamentary term.  
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The proposed periods would not be good for the 
process of government and they would not be 
good for the proper parliamentary consideration of 
the various instruments that the Government 
produces.  

Bob Doris: I think that it is fair to say that the 
committee does not yet have a firm view on the 
matter and that we are testing the evidence, so it  
is important that  you have put your view on the 
record this afternoon.  

Remaining on the theme of timescales, under 
the provisions of the transitional statutory  
instruments order, in circumstances where the 
Parliament resolves that an instrument should be 
annulled, there is no timescale within which the 
Scottish ministers must revoke the instrument.  
Does the bill clarify the issue? 

Fraser Gough (Scottish Government Legal 
Directorate): The proposal is that we will leave it  
open-ended, as it is at present. In the event of an 
annulment, the consequences depend on the 
nature of the instrument that is  annulled. It might  
not be desirable to require the Government to 
revoke an instrument suddenly or within a 
prescribed, statutory timeframe, because it might  
be necessary to put in place transitional 
arrangements or savings provisions for what had 
gone before.  

Bob Doris: So there would not  be a 
recommended timescale, but with the opt-out that,  
if we had to be more fleet of foot we could 
condense things. We will leave it open-ended. 

Fraser Gough: Ultimately, the matter is best  
dealt with by the Parliament rather than by the 
courts. It is better for the Parliament to decide at a 
political, policy level when to exert pressure on the 
Government to revoke an instrument—and how 
much pressure to exert—than for the courts to 
decide whether a statutory test for the period of 
annulment has been met.  

Bruce Crawford: An annulment is, in essence,  
a pause. It is an opportunity for the Parliament and 
the Government to try to resolve their differences.  
That pause is where the discussion about the 
political decisions must be had. If the Parliament  
decided to annul an instrument, it would be 
appropriate for the Government to be involved in a 
discussion with whichever might be the relevant  
committee to try to come to a resolution on the 
matter. That is how to do it. Government should be 
answerable to the Parliament in that regard. That  
is the purpose of annulment in any case.  

14:45 
Bob Doris: Are additional powers—a form of 

ancillary powers—required to give effect to the will  

of the Parliament to undo any permanent effects of 
an instrument that has been annulled? 

Bruce Crawford: There is a real issue with that  
suggestion that must be addressed. I understand 
the initial attraction of such additional powers, but I 
do not consider them to be appropriate. In some 
circumstances, it might be relatively easy for the 
Government to restore the previous position using 
the power already given to it by the Parliament  
but, in others, it could be significantly more 
difficult. For instance, i f a body corporate had 
already been dissolved, it may be difficult or even 
impossible to restore the previous position.  

A requirement to restore the previous position 
might also be problematic if the Parliament were 
dissatisfied with part of an instrument but  
positively supported the rest of it. In that case, it 
would be in nobody‟s interest—neither the 
Government‟s nor the Parliament‟s—to require the 
Government to restore a position that all sides 
were agreed should be changed. In those 
circumstances, it would be appropriate that we 
have the pause that I described to allow a 
parliamentary committee and the Government to 
come to a conclusion through a discussion about  
what  might be appropriate. Otherwise, some good 
things that were in the instrument might be thrown 
out, which would not be the right way to proceed.  

Malcolm Chisholm: Article 10 of the transitional 
SI order contains a test of necessity for bringing 
into force a negative instrument before the expiry  
of the current period of 21 days after laying. It  
appears from sections 28 and 31 of the bill that the 
test will disappear. In other words, there is no 
reference to “where it is necessary” to breach the 

21-day rule. Was it a deliberate decision to 
remove the test? Should it  be reintroduced to 
allow the Parliament and its committees to test  
whether a decision of the Scottish Government 
was appropriate? 

Fraser Gough: The necessity test—or, at least, 
the word “necessary”—has been removed, but it is 
important to say that section 31 retains the 
requirement on the Government to write to the 
Presiding Officer to explain any breach of what will  
become the 28-day rule. To some extent, this  
comes back to Mr Doris‟s point about the effects of 

an annulment. Retaining the word “necessary” 
would, to some degree, create an implication that  
there was some legal moment to the concept of 
the necessity, which could be subject to the 
jurisdiction of the courts to assess. However, the 
Government‟s view is  that it would be entirely  

appropriate for the Parliament to assess whether 
any breach of the 28-day rule were necessary and 
that it would be undesirable for that matter to be 
dealt with by the courts. The considerable delays 
in ascertaining whether an instrument was t ruly  
legally valid that might result from having the 
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matter dealt with in the Court of Session and then 
appealed all the way to the Supreme Court would 
be undesirable. 

Malcolm Chisholm: Is the danger not that the 
Government‟s behaviour would change? At the 
moment, whenever the situation arises, the 
Government has to decide whether it is really  
necessary or simply convenient to breach the 21-
day rule. Surely, under the bill, it would not have to 
apply that test when it made such a decision. 

Bruce Crawford: It would have to apply the test  
because it would be up to the Parliament to annul 
the instrument if it was not happy. The ultimate 
power would be with the Parliament, so the 
Government would have to have regard to those 
issues.  

Convener, if I remember rightly, I wrote to you 
about that in September, when I explicitly said that  
we were of the view that the 21-day rule was, in 
any case, directive as opposed to mandatory in 
effect. 

Malcolm Chisholm: You can understand the 
concern. There might be an assumption that the 
Government would become more casual about  
invoking the procedure because there was not  
really any reason why it should not invoke it. It  
would simply have to write to the Presiding Officer.  

Bruce Crawford: Yes, but i f we did that  
regularly—we certainly do not do it unless there is  
a good cause—the committees would rightly say, 
“Come on. What‟s going on here?” We would put  
ourselves in jeopardy of the committee being 
prepared to recommend the annulment of a 
particular instrument in those circumstances. I do 
not think that anything will change because the 
committee will have the ultimate say through its 
policy decision-making process. 

Malcolm Chisholm: That is true, but it may not  
be against the substance of an instrument; the 
issue might be the timing. Obviously, we will  
reflect on what you and your officials have said. 

Bruce Crawford: We could write to you to flesh 
out what has been said, i f that would help. We 
could try to define more tightly what we mean. 

The Convener: That would be helpful.  

You mentioned a letter that was written in 
September. We have been checking for that. We 
have a letter that was written in October. The 
matter could be covered when you write to us. 

Bruce Crawford: If you want us to follow up that  
matter in correspondence in light of what Malcolm 
Chisholm has said and try to make things a bit  
more explicit and give guarantees on the role of 
committees, I am happy to do that.  

The Convener: That would be super; it would 
be helpful from both sides‟ points of view. That is  
now on the record. 

Tom McCabe (Hamilton South) (Lab): When 
you wrote to us previously, you indicated that the 
Government intends to extend section 33 to allow 
powers that are subject to the negative and 
affirmative procedures to be combined in the same 
instrument. Will you confirm for the committee that  
any instrument that combines powers in that way 
will be subject to the affirmative procedure? 

Bruce Crawford: Yes. If powers are subject to 
the affirmative and negative procedures, including 
possibly even to no procedure aside from laying,  
the affirmative procedure would be the primary  
process, and the powers would be subject to the 
affirmative procedure. If the powers are subject to 
the negative procedure and to no procedure aside 
from laying, the negative procedure would apply. If 
they are subject to the affirmative procedure and 
to no procedure aside from laying, the affirmative 
procedure would apply. That is the standard that  
we will set with instruments.  

The Convener: As a great royalist, Dr Ian 
McKee would like to ask you about the Queen‟s  

printer for Scotland. 

Ian McKee: I am worried about the Queen‟s  
printer for Scotland. The Faculty of Advocates has 
expressed serious concern about the proposal in 
the bill  that would require the Queen‟s printer only  
to publish and not to print Scottish statutory  
instruments. Perhaps that would fall  foul of the 
trades description legislation and require a change 
in the Queen‟s printer for Scotland‟s name. The 
faculty was concerned that the ability to preserve 
Scotland‟s published heritage could be 
endangered if records are published and dealt with 
only electronically. How do you respond to those 
concerns? 

Bruce Crawford: Can you do me a favour and 
remind me of the section that you are referring to 
so that I can find my notes? 

Ian McKee: Section 41. I am sorry; I should 
have said that.  

Bruce Crawford: That is all right.  

We see the way forward as requiring that the 
Queen‟s printer for Scotland publish SSIs and 

leaving it to the Scottish ministers to specify in 
regulations the manner in which they are to be 
published. That would allow the publication 
requirements to be more readily adapted—for 
instance, to take account of technological 
developments or changes in societal trends—

while the importance of the law‟s accessibility 
would be recognised. It is important that such 
regulations would be subject to the affirmative 
procedure.  
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Sections 41 and 42 provide for the Queen‟s  

printer‟s responsibility in respect of the publication 
of Scottish statutory instruments. It is recognised 
that SSIs are increasingly accessed online and 
that demand for hard copies is limited. Therefore,  
the provisions dispense with the requirement for 
the Queen‟s printer to print all SSIs. However, we 

recognise that not everyone will have access to 
the internet, so a duty will be imposed on the 
Queen‟s printer, by regulations, to make print  
copies of instruments available on request. 

The Government acknowledges that the 
provisions as drafted allow the publication 
requirement to be disapplied 
“in relation to an instrument or class of instrument”.  

That is an area of genuine concern, as I can 
understand. In response to that concern, we will  
lodge an amendment at stage 2 that will make the 
requirement to publish all SSIs online inalienable. I 
hope that will help to deal with any issues that  
remain in that regard.  

Ian McKee: Thank you for that response, but I 
am not certain whether it entirely resolves the 
concern of the Faculty of Advocates. The faculty  
was concerned that there is some doubt as to how 
long material published online can be preserved.  
There is not enough knowledge in that field. The 
faculty felt strongly that there should be provision 
for making a hard copy of any act or SSI to be 
preserved at a repository such as the National 
Library of Scotland, so that a hard copy of any 
legislation was always guaranteed to be in 
existence. What do you think about that? 

Bruce Crawford: I understand that the office of 
the Queen‟s printer for Scotland—the OPQS—has 
confirmed that it will deliver copies of every act of 
the Scottish Parliament and every SSI to each of 
the six legal deposit libraries under the terms of 
the Legal Deposit Libraries Act 2003. The bill‟s  
provisions do nothing to disturb that obligation.  

Ian McKee: The 2003 act says that the copies 
should be delivered in the medium in which they 
are produced, so if instruments are produced 
electronically, electronic transmission would do,  
under that act. Is that the case? Is there 
something in the act that says that a hard copy 
must be delivered? 

Bruce Crawford: Forgive me—I do not have a 
copy of the 2003 act in front of me. I do not know 
whether anyone here is in a position to answer 
that. If not, we will write to you on that point.  

Ian McKee: A written response would be 
helpful. It is important that, somewhere, there is a 
hard copy of every piece of legislation that goes 
through, until we are a lot more confident about  
the future of electronic formats. 

Bruce Crawford: I am pretty confident about  
the future of electronic formats. The six legal 
deposit libraries will have copies. We will respond 
to you in writing on the points that you raise. 

Ian McKee: Thank you. You helpfully provided 
the committee with a set of draft regulations to be 
made under section 42 of the bill. However, those 
draft regulations are silent in relation to the 
manner of publication of Scottish statutory  
instruments. I hope that the final regulations will  
include specific provision on that, although that will  
depend. 

Bruce Crawford: I have considered that matter,  
not least in light of the evidence that the 
committee has heard already, and we have 
decided to lodge stage 2 amendments that will  
help to create an express duty requiring the 
Queen‟s printer to publish all SSIs online. I hope 
that that will address the matter.  

Ian McKee: I turn now to section 47, “Pre-
consolidation modifications of enactments”. It  
provides the Scottish ministers with an order -
making power, subject to the affirmative 
procedure, to make changes which 
“in their opinion facilitate, or are otherw ise desirable in 

connection w ith, the consolidation of the law  on the 
subject.”  

That is potentially a very broad power, which goes 
well beyond existing powers to amend primary  
legislation by order. I appreciate that you have 
covered some of this ground in your opening 
remarks, but the Scottish Law Commission 
suggested that amendments of this type should be 
proposed by the commission, rather than by the 
Government. Iain Jamieson argued that the power 
could lead to an abuse of the consolidation 
procedure and that section 47 should be removed 
from the bill altogether. How do you respond to 
those strong reservations that witnesses have 
expressed? 

Bruce Crawford: That is one of the areas 
where there is a significant issue, as is obvious 
from the evidence that you have received—which 
has been noted. Let me explain how we see things 
operating. The Law Commission currently has the 
power to make recommendations for minor 
amendments to legislation that is to be 
consolidated. The commission can recommend 
amendments for the stated purpose  

“of enabling a satisfactory consolidation”. 

In some cases, the need for amendment is 
obvious. However, the change that is made may 
go beyond what the commission may recommend. 
For example, suppose that  each of three acts that  
are being consolidated have provisions making 
particular conduct an offence, but with different  
penalties imposed. The reason for the difference 
might be historical, and it might be clear that the 
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provisions should be brought into line, but the Law 
Commission might feel that the question of what  
the new penalty should be is a matter of policy  
and, therefore, properly for the Scottish ministers 
to decide. It might be an easy decision for 
ministers, but the amendments to implement it  
might have to wait until there was a programme 
bill; you can imagine the difficulties that those 
particular circumstances could create. If we 
needed to wait until a programme bill could be 
found, the consolidation would be held up.  

15:00 
The power in section 47 would allow the Scottish 

ministers to make that amendment by order, but  
the Parliament would be able to closely control the 
amendments being made, as such an order would 
be subject to affirmative procedure, and would 
therefore go to the lead committee that specialises 
in that area.  

Incidentally, the amendments would not take 
effect on a standalone basis but would come into 
force only when the consolidation bill  in relation to 
which the order was being made came into force.  

Because of those sorts of circumstances, it 
would not be satisfactory to leave the changes to 
the Law Commission, as it might not have the 
powers to make all the necessary changes.  

The Convener: Section 47(5) of the bill says: 
“„consolidation‟, in relation to the law  on a particular  

subject, includes the restatement of the common law  in 
relation to the subject.”  

Last week, our friends the Scottish Law 
Commission told us that, because of the difficulty  
in securing agreement as to what the common law 
on any matter is, restatement of the common law 
should not be included within the power in section 
47. What is your response to that suggestion? 

Bruce Crawford: As that relates to a matter of 
law, I will let Colin deal with it. 

Colin Wilson: Rule 9.18A of the Parliament‟s  

standing orders lays out the procedure in relation 
to codification bills, which is pretty much identical 
to the procedure for consolidation bills. The 
drafting of the provision that you refer to was 
simply meant to reflect the procedure that the 
Parliament already has under its standing orders.  
It is fair to say that that procedure has not actually  
been put into practice so far, but it is there and it  
was felt that the drafting should allow for the 
possibility of that in the future.  

A consolidation bill would normally just restate 
the legislation that is being consolidated. However,  
it is possible that there might be cases in which a 
particular provision of the legislation has been 
interpreted by the courts in a decision, and it might  
be felt  to be desirable to reflect the effect of that  

judgment in the provisions as restated. The 
breadth of section 47 would enable that sort of 
thing to be done as part of a consolidation bill,  
which would mean that the new legislation would 
reflect the judgment of the court as well as the 
pure words of the legislation.  

The Convener: Perhaps I misunderstand you.  
Does what you are saying not simply amount to a 
continuation of what has gone before? Would 
there not be some value in the Scottish 
Government considering a bill to address the issue 
that I am talking about, which is the inclusion of 
common law? 

Colin Wilson: The point that the Law 
Commission was making is that codifying the 
common law is extremely difficult. Everyone would 
accept that. Legislation that has attempted to state 
the common law has often resulted in the 
recognition that there is not always pure 
agreement about what the common law is.  
However, the fact that the Parliament‟s procedures 
allow for a restatement of the common law meant  
that we thought that that ought to be reflected in 
the bill. 

Bruce Crawford: Is it not right to say that, 
because common law is, by definition, not written 
down, it is incapable of being amended in text  
form? That would make for a difficulty. 

The Convener: Indeed. Perhaps we had better 
move on swiftly while the convener still has a 
limited grip of the issue.  

Malcolm Chisholm: Last week, concern was 
expressed about the fact that the Scottish 
Parliament has dealt with few consolidation bills.  
What steps is the Scottish Government taking to 
increase the rate of implementation of Scottish 
Law Commission reports, including on 
consolidations? 

Bruce Crawford: First, it is true to say that the 
Parliament, the Government and the Law 
Commission share responsibility for keeping 
Scotland‟s statute book in good repair and as up 
to date as possible. We certainly want to work as 
closely as possible with the Scottish Law 
Commission on that. As far as I am aware, the 
commission has not prepared any consolidation 
bills that the Scottish Government has not  
introduced. In terms of the Scottish Law 
Commission‟s future work, I note that it has just  
finished a wide-ranging consultation on the 
priorities for its forthcoming eighth programme of 
work and will be making proposals shortly. Recent  
and forthcoming work in the Parliament includes 
consolidation of bankruptcy and crofting 
legislation, which came primarily from the SLC, so 
we have been going quite a long way towards 
accommodating it. 
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I would like, if it is appropriate to do so at this  
stage, to throw something on the table, convener. I 
have had a number of discussions with the 
Scottish Law Commission, as has the Cabinet  
Secretary for Justice, about how we are dealing 
with all the matters that the commission is bringing 
to us, and how we can do it more efficiently. There 
are roles for Parliament, the Government and the 
commission in that. I know that Ian McKee held a 
reception for the Scottish Law Commission not  
long ago, at which the question was raised 
whether we need a specific parliamentary  
committee that could deal with consolidation bills  
so that they do not get mixed up with programme 
bills and so that we could speed up the process 
when consolidation bills come before Parliament.  
It is worth considering whether that committee 
should be an ad hoc committee, or whether it  
should be the Subordinate Legislation Committee,  
We can deal with things like bankruptcy and 
crofting legislation, but we could speed up the 
process when a consolidation bill comes before 
the Parliament. Obviously the Government would 
have to act as gatekeeper in such circumstances,  
but it would be valuable to discuss how best  
Parliament might respond as well. 

Malcolm Chisholm: Would one option be to 
require the Scottish ministers to int roduce a bill  
within two or three months of the submission of a 
commission report containing a draft  bill or, i f they 
will not, to explain why not? 

Bruce Crawford: I do not think that there should 
be any such requirement. In my previous answer, I 
explained that we are to introduce legislation to 
implement Scottish Law Commission reports, and 
that the commission is preparing consolidation on 
bankruptcy law, which will be int roduced during 
the current legislative programme. The committee 
will also be aware that the forthcoming crofting bill  
was put out to consultation in May. Measures are 
included in that bill to facilitate the consolidation of 
crofting law.  

Consolidation is going on all the time. It might  
not always be obvious that it is going on, but it can 
be done as part of programme bills. We 
announced that crofting law would be a target for 
consolidation during the next session of 
Parliament. If the committee is aware of concerns 
that consolidation is not happening—other than in 
areas in the Scottish Law Commission‟s eighth 

programme of work, which it is working on just  
now—and of which I am not aware, I am keen to 
know about them. 

Malcolm Chisholm: There is no such 
requirement on Government at the moment, so I 
suppose that the suggestion is that there should 
be such a requirement. The time in which the 
Government would be required to act could be 
lengthened, but the point that one or two 

witnesses are making is about whether there 
should be an obligation on the Government to 
respond within a set time to a proposed 
consolidation bill from the Scottish Law 
Commission.  

Bruce Crawford: Elspeth MacDonald has just  
whispered to me that she does not think that that  
is necessary, and I agree with her. The 
Government is responding to the Scottish Law 
Commission.  

Unless the Subordinate Legislation Committee 
or another ad hoc committee was prepared to take 
a matter on as a consolidation issue, the danger is  
that programme bills might well be affected. Of 
course, as I said at the beginning, it is not just the 
job of the Government but that  of the Law 
Commission and Parliament to ensure that the 
consolidation process proceeds. We must try to 
keep the statute book as modern and up to date 
as we can, which is what consolidation is all about.  
Unless somebody can point me to an area in the 
consolidation process in which Governments have 
been lacking, we do not have a problem.  

Ian McKee: Some of the evidence that we got  
from the Scottish Law Commission was not  
specifically on consolidation, but drew attention to 
the fact that the Government often asks the Law 
Commission to consider something, then literally  
does not respond. I do not  mean that it does not  
respond in that it does not take action: I mean that  
it does not respond at all. Do you think that it is 
reasonable that, if the Government asks the Law 
Commission to undertake some work, it should 
give some sort of response, even if it is not going 
to do anything about the matter? 

Bruce Crawford: It is nothing to do with the bill,  
but I think that it is a matter of good process for 
the Government to do as Ian McKee suggests: it is 
not a bad tenet to start with. I am not aware that  
what you describe has happened under this  
Government; it may have happened under 
previous Governments, but I am not sure enough 
to point the finger.  

Ian McKee: I just sneaked in the opportunity to 
make that point, minister. 

Malcolm Chisholm: Iain Jamieson stated in his  
written submission that section 55 was not in the 
consultative draft and that it is contrary to the 
approach that has been adopted in part 1. He also 
said that no explanation or justification was given 
in the policy memorandum. As you will know, 
minister, the approach that  has been taken in part  
1 is that the bill should make provision only for 
interpretation of acts of the Scottish Parliament,  
and that Westminster legislation should be left to 
be interpreted by the Interpretation Act 1978. Mr 
Jamieson also highlights in his submission that 
section 55 does not expressly apply only to 
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Westminster legislation that does not relate to 
reserved matters. I suppose the question is why 
section 55 is there at all and why it has been 
drafted as it has been drafted. Is there not a lack  
of clarity about the whole matter? 

Bruce Crawford: Section 55 will  amend the 
definition of “enactment” in the 1978 act to include 

enactments in the form of acts of the Scottish 
Parliament and Scottish statutory instruments. The 
1978 act defines the words and expressions for 
Westminster acts of Parliament and statutory  
instruments. It currently excludes acts of the 
Scottish Parliament and Scottish statutory  
instruments from definitions of “enactment”. Fraser 
Gough can perhaps explain why we are where we 
are.  

Fraser Gough: This rather neatly brings us 
back to two central themes that we have been 
talking about for the whole meeting. First, the rules  
of interpretation provide a base point, or starting 
presumption, that can then be rebutted or reverted 
as necessary in the context of the wider act.  

The second issue, to which we have kept  
coming back, is the idea that the bill is reforming 
the current arrangements in the light of 10 years‟ 

experience of devolution. We have learned in 
those 10 years that the original call that was made 
when the Scotland Act 1998 was enacted, to 
exclude ASPs or SSIs from the definition of 
“enactment”, can potentially cause problems in 
some cases with the interface between the post-
devolution and pre-devolution Scottish statute 
book. What we are doing in section 55 is  
essentially refining the operation of the 
Interpretation Act 1978 to address potential 
difficulties, so that the definition of “enactment” in 
the 1978 act—which was for the purposes of the 
pre-devolution statute book—will henceforth 
include ASPs and SSIs. Everything in the 
supervening period will remain as it is, because 
draftsmen have known about the position and 
have drafted accordingly by expressly including 
ASPs and SSIs, where necessary. We will be 
changing the position because we think a more 
reasonable presumption to start from is that, when 
drafters use the word “enactment”, they mean to 
include ASPs and SSIs. Unless the contrary  
intention applies, that is what we think the default  
rule should be.  

On the questions that have been asked about  
the drafting and the fact that it is not explicitly 
stated that section 55 will  not apply to reserved 
areas of law, in the first instance I should say that 
discussions with the UK Government are going on 
to seek an order that would extend the effect of 
the section so that it will apply to the reserved 
statute book. In any event, it is not uncommon 
drafting practice not to talk expressly about the 
limits of legislative competence when amending 

legislation. The Scotland Act 1998 contains  
express interpretive provisions that mean that  
legislation is read down in so far as it is possible to 
do so within legislative competence; the drafting of 
section 55 is entirely consistent with that routine 
drafting approach.  

15:15 
Malcolm Chisholm: Thank you for your 

comments, on which we need to reflect. We were 
worried about transparency and how the provision 
will work, and the answer that you gave suggests 
that such issues are still under discussion, which 
perhaps does not allay our concerns. Do you 
accept that the approach in section 55 is contrary  
to the approach that is adopted in part 1, which is  
why many people have been surprised by section 
55‟s appearance? 

Fraser Gough: The drawing of an analogy 
between part 1 and section 55 is misconceived.  
Part 1 is about the prospective interpretation of 
ASPs and SSIs. Part 7, by definition, is not part 1,  
and has an entirely separate objective, which is to 
address a perceived potential problem in the 
statute book. The issue is within the scope of the 
bill but is not necessarily germane to the purpose 
of part 1.  

The Convener: Have you finished, Malcolm? 

Malcolm Chisholm: For the time being. 

The Convener: That concludes our questions,  
although I will not let you off quite yet, minister. In 
response to your offer, I am bound to say that  
there is work to be done on consolidation, certainly  
in relation to the health service and criminal 
justice. The Scottish Law Commission can do 
what it does only within its role, and I should say 
for the record that although we always assist, 
remind, prod and work constructively with the 
Scottish Government, there remains a job to be 
done on consolidation. I leave that thought with 
you, minister. 

Bruce Crawford: I accept that thought. That is  
why I threw the offer on the table—I am not  
suggesting that we need to reach a conclusion 
today. The Government is serious about trying to 
modernise the statute book and keep it up to date 
as much as we can. It is important, particularly for 
the courts, that we do so. We are committed to 
that journey: I encourage the Parliament to be 
similarly committed. We might need to ask the 
Standards, Procedures and Public Appointments  
Committee to consider whether there is another 
mechanism that we can use for general 
consolidation in order to speed up processes. The 
issue is in the ether, although I am not suggesting 
that there is a hard idea on that. It is worth floating 
ideas, to try to achieve improvement. 
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The Convener: If there are no more questions,  
it remains for me only to thank you and your team 
for coming and for the thought and effort that have 
gone into your answers. Your comments have 
been helpful and we will deliberate on them in due 
course.  

Bruce Crawford: As always, the offer stands for 
Government officials to have further discussions 
with the clerks after this and other evidence 
sessions, so that both sides have a clear 
understanding of what we are trying to achieve.  
Such discussions might be useful. I will write to 
you about the two matters that were mentioned.  

The Convener: Thank you. 

15:18 
Meeting suspended.  
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from Chris Himsworth, University of Edinburgh 
 

1.  I would like to confine my comments to Parts 2-7 of the Bill and, within 
those, to two rather specific aspects which relate to the definition of “Scottish 
statutory instruments” (s 27) and to the publication of SSIs (ss 41-42).  The 
SSI-related parts of the Bill have a long history in successive debates and 
reports of the Subordinate Legislation Committee to which I have, in small 
part, contributed.  I do not want to go back over old ground. 
 
2.  As to s 27 of the Bill, it seems to me that its coverage should be as 
inclusive as possible, in order that the attributes attached by the Bill to SSIs 
can be widely distributed.  This is a general concern and I assume that the 
Committees will be anxious to ensure that, in principle, such coverage is 
achieved.  I do, however, have two specific questions: 
 
(a) I understand that, taken together, s 27(2)(a) and (b) do achieve 
considerable breadth so far as Scottish Government functions are concerned.  
One way or another, most relevant functions will, I imagine, be covered.  A 
concern I have, however, is that, in s27(2)(a) “an order, regulations or rules” is 
(i) ambiguous and, therefore, capable of creating uncertainty; and (ii) 
potentially capable of excluding other similar categories which ought to be 
included. 
 
(b) I also wonder whether, in s 27(2)(c) “an Order in Council” may be too 
narrowly expressed?  There may be other instances which could be added 
but I have in mind, in particular, the “proclamations” which can be made under 
s 1(2) of the Banking and Financial Dealings Act 1971.  I have noticed that 
such a proclamation (of 13 June 2007) was published as a sort of unofficial 
(unnumbered) appendix to the UK SIs of 2007 which strikes me as 
unsatisfactory.  Perhaps “or proclamation” could be inserted into subs (2)(c)?  
Or perhaps some broader term? 
 
3.  My other point is about publication and the terms of ss 41-42.  S 41(2) 
requires the Queen’s Printer to publish SSIs.  But publication is to be “in 
accordance with regulations under section 42”.  Such regulations may provide 
for the manner of publication; and disapply s 41(2) “in relation to an 
instrument or class of instrument”. 
 
4.  It seems to me that, in respect of instruments required to be published in 
the 21st century there is a very strong case for saying that (a) the mode of 
publication should always include publication on the internet (howsoever 
defined); (b) there should be no exceptions from this rule permitted to be 
made by means of regulations; and (c) these requirements should be 
categorically provided for in primary legislation ie in this Bill/Act.  The sort of 
exceptions to printed publication devised in the 1940s should not be accepted 
in respect of electronic publication in the 2000s.  The observations about 
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publication and printing in paras 44-45 of the Policy Memorandum seem 
sensible as far as they go (although the exclusions from printed publication 
will have to be carefully scrutinised when the regulations are made) but the 
Bill could be usefully amended to achieve the purposes I have mentioned. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 

Introduction 
The Faculty of Advocates is grateful for the invitation to submit written views 
on the general principles of the Interpretation and Legislative Reform 
(Scotland) Bill.  The Faculty responded to the Scottish Government’s 
consultation paper and draft Bill published earlier this year, and this written 
evidence is largely informed by that response. 
 
In general, we agree with the broad aims of the Bill, particularly: 
 

• the decision to continue to have general interpretive provisions 
applying to ASPs and instruments, but not to seek to set out any 
general principles of interpretation in legislation; 

 
• the streamlined Scottish Parliamentary procedure, implementing the 

recommendations of the Subordinate Legislation Committee; 
 
• the special Parliamentary procedure; 
 
• the approach to pre-consolidation modification of enactments. 
 

We have some concerns with matters of detail but appreciate that those are 
not relevant at this stage of the Bill’s Parliamentary progress.   

 
This written evidence therefore concentrates on three particular issues of 
broader principle: Crown application; the power to amend schedule 1 to the 
Bill and the duty for the Queen’s Printer to print copies of SSIs. 
 
Crown application 
We note from paragraph 70 of the Scottish Government’s Policy 
Memorandum that the view of many respondents to the consultation paper 
was that the Crown should be placed in the same position as the general 
public and should be bound by legislation unless there is an express 
exception. We do not agree. 
 
On balance we favour preservation of the existing rule that the Crown should 
only be bound expressly or by necessary implication.  Clearly, different views 
can reasonably be held here.  In favour of the present rule, we think that it is 
useful and works in practice.  There does not appear to be a compelling 
reason for departing from the established principles that pertain to 
Westminster legislation.   The inclusion of “necessary implication” might be 
fortuitous in its application, in situations where EU law, or the ECHR, requires 
a construction that might have the effect of binding the Crown even though no 
express provision has been made.  We also note that the Crown is not a 
subject and in our view there is no compelling argument that it should be 
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treated as one by default. 
 
Amendment of schedule 1 
We do not think that the Scottish Ministers should have the power to amend 
definitions in schedule 1 by order made by a SSI.  Our concern here is not so 
much the potential addition of definitions to schedule 1, but the potential for 
altering the definitions for existing terms.  This could have wide reaching and 
unforeseen consequences in particular instances. It therefore seems 
desirable to restrict the potential for any such adverse effects by requiring 
primary legislation.  If, however, the Scottish Ministers are to have this power, 
we agree that it should be exercisable by the affirmative procedure. 
 
Printing of SSIs 
The Advocates Library acts as the national law library for Scotland.  The 
Library has an important national duty, working with the National Library of 
Scotland, to ensure that the published heritage of Scotland is preserved for 
the present and future benefit of its citizens and the wider population. 
 
We are concerned that the provisions of the Bill may endanger our ability to 
carry out that duty.  Our principal concern is the provision in sections 41 and 
44 of the Bill under which the Queen’s Printer for Scotland has a duty only to 
publish, and not to print, SSIs. 
 
The question of whether subordinate legislation should be printed is 
significant both for the ability to access the legislation and to preserve it.  In 
our view, insufficient consideration has been given to the latter.  For example, 
we note the reference in paragraph 75 of the Policy Memorandum to the low 
average sales of printed copies of SSIs and to the Scottish Government’s 
intention, in regulations under the Bill, to require the Queen’s Printer for 
Scotland to furnish individuals with hard copies of SSIs on request.  The 
approach reflected in the Policy Memorandum appears, mistakenly, to 
assume that this is an issue only of accessibility.  It ignores the importance of 
preservation. 
 
There is as yet no preservation standard accepted, internationally or 
nationally, by information professionals for non-print media.  There have been 
concerns about the failure of the Scottish Parliament to ensure appropriate 
archiving of its publications.  We do not think that the archiving of websites is 
adequate.  By contrast, there are well established standards for the 
preservation of print media, which are followed by all the national archive 
bodies.  While there is a movement towards accessing material in electronic 
format, long-term preservation in that context is still uncertain. 
 
In our view, the only way to ensure the long-term preservation of this 
important aspect of the published heritage of Scotland is by requiring its 
continued production in printed paper format, to be held at more than one 
location.  We therefore think that section 41 of the Bill should be expanded to 
provide a statutory duty for the Queen’s Printer to deposit a printed version of 
each SSI with both the Advocates Library (through the National Library of 
Scotland) and one other major library in Scotland. 
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We are not satisfied that a duty for the Queen’s Printer to provide a hard copy 
to individuals on request, if created under regulations as intended, would be 
adequate.  Even if institutions such as the Advocates Library were able to 
make such a request under the regulations, the requirement to do so would 
create significant extra work and expense, both in monitoring what SSIs had 
been made and in making requests. 

 
The Senior Librarian of the Advocates Library has discussed these concerns 
with the Head of Official Publications of the National Library of Scotland and 
the Chair of the Scottish Working Group on Official Publications.  They are 
both of a similar view. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from Iain Jamieson 
 

Thank you for inviting me to submit comments upon the above Bill. 
 
I think that this Bill should be welcomed. It will provide an essential part of the 
legal architecture in Scotland which has been missing since devolution. It is 
surprising that for the past 10 years questions as to how ASPs are to be 
interpreted, and how SSIs made by Scottish Ministers are to be scrutinized by 
the Scottish Parliament, have been determined by transitional orders made 
under the Scotland Act by the UK Government1. It is long overdue that the 
Scottish Parliament and Government should make their own provision about 
such matters.  
 
However, I have some comments upon Parts 1, 2, 4 and 7 of the Bill. These 
are contained in the attached Annexes 1-4. These comments reflect some of 
the comments which I made to the Scottish Government in April 2009 when 
they consulted upon their proposed Bill (“the consultation comments”)2. I have 
also written an article upon the Bill which is due to be published in the 
September issue of the Edinburgh Law Review.3   
 
I should declare an interest in the matters included in the Bill. I was the former 
Government lawyer in charge of the drafting of the various transitional orders 
which are to be superseded by the Bill. I was also a former advisor to the 
Consolidation Committee on the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Bill4 and to the Subordinate Legislation Committee 
upon their Inquiry into Regulatory Framework in Scotland from 2004 and until 
their 2007 Report5. 
 
 
 
 
 

                                                 
1 The Scotland Act 1998 (Publication and Interpretation etc. of Acts of the Scottish 
Parliament) Order 1999 (SI 1999/1379)  (“Interpretation Order”) and the Scotland Act 
(Transitory and Transitional Provisions)(Statutory Instruments) Order 1999 (SI 
1999/1096) (“SI Order”) 
2 These are available at http://www.scotland.gov.uk/Publications/2009/04/23115703/0 
3  EdinLR Vol13 pp 487-493. The article is entitled “An opportunity missed. Some 
comments upon the Interpretation and Legislative Reform (Scotland) Bill”. 
4 1st Report 2003 of the Salmon and Freshwater Fisheries(Consolidation) (Scotland) 
Bill Committee 
5 Report by the SLC on the Inquiry into the Regulatory Framework in Scotland (14th 
Report,2007)(Session 2))(“the 2007 SLC Report”). 
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Annex 1 
Comments upon Part 1 of the Bill: Interpretation 
 
General 
Part 1 of the Bill is based upon upon, and largely replicates the effect of the 
Interpretation Order6, with one or two exceptions. This Order was in turn 
based upon the Interpretation Act 1978 (“the 1978 Act”) which deals with how 
Westminster Acts and instruments made under them are to be interpreted. 
This means that, by and large, ASPs are interpreted in a similar way to 
Westminster Acts. 
 
In a few places, the provisions of the Interpretation Order have not been 
followed. This has mainly been because of the need to modernise and clarify 
their wording. Where this has occurred, the revised provisions in Part 1 are a 
considerable improvement upon what is in that Order and in the 1978 Act. I 
refer in particular to sections 4 (exercise of powers before commencement), 7 
(carrying out of powers and duties more than once) and 14-19 (effect of 
repeals).  
 
I also welcome the entirely new provisions, namely section 5 (which spells out 
what is implied when there is a power to appoint to an office), 8 (which spells 
out what is implied when there is a power to make a commencement order), 
21 (which permits non-material deviations from a prescribed form) and  26 
(which extends the existing provision as to how documents are to be served). 
All of these are useful provisions which will help to simplify ASPs. 
 
I particularly welcome the main new substantive provision in section 20 which 
changes the law as to when the Crown is bound by an ASP or instrument. 
This will mean that the Crown will be bound by a future ASP or Scottish 
instrument unless it is expressly stated otherwise. This will not only introduce 
clarity and certainty into the law but it will put the Crown in the same position 
as any subject and thereby restore the position to what it was before 1707. 
 
My other comments are criticisms of what is, and what is not, in Part 1 but 
they should be read against the background of my general welcome of what is 
in Part 1. 
 
Principles of interpretation 
As I point out more fully in my article, although Part 1 of the Bill purports to 
make provision about the interpretation of ASPs and Scottish instruments, it 
does not in fact do so, at least in any substantial way. As mentioned above, 
the Bill follows the Westminster model. The main purpose of that model is 
simply to shorten Acts and instruments by providing a dictionary which 
expresses what is implied by certain provisions or which defines certain terms 
which are commonly found in them7.  It does not lay down any substantive 
principles or rules by reference to which the courts are to interpret such Acts 

                                                 
6 The Scotland Act 1998 (Transitory and Transitional Proceedings) (Publication and 
Interpretation etc of Acts of the Scottish Parliament) Order 1999 ( SI 1999/1379) 
7 It also makes provision as towhen Acts commence and the effect of repeals. 
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or instruments or which may assist them in doing so. Instead this is left 
entirely to the judges at common law8.  
 
I think that this is the wrong approach in principle. It is ultimately for the 
Parliament, and not the courts, to determine how its Acts or instruments are to 
be interpreted. The Parliament should therefore be prepared, where 
necessary, to lay down principles and rules which the courts should be 
required to take into account when interpreting its Acts and instruments. 
However, I do not think that it would be desirable, or even possible, to lay 
down a definitive code of interpretation, although others, such as Francis 
Bennion9, may take a different view. Nevertheless, I share the view of the Law 
Commissions in their joint Report on the Interpretation of Statutes in 196910 
that it would be useful to have some statutory provisions laying down 
substantive principles for certain purposes. As I said in my article, 
 

“It is, for example, still unsatisfactory not to know, without extensive and 
expensive litigation: 
 

• how the courts will interpret a statutory provision and, in particular, 
whether and in what circumstances, and to what extent, they will 
adopt a literal or a purposive approach;  

 
• whether breach of a statutory duty or provision will enable someone 

who suffers loss as a result of that breach to recover damages; and 
 
• what materials the courts may take into account in interpreting a 

statutory provision and in what circumstances. This is particularly 
important now that the courts are also required, when interpreting a 
provision and in order to assess its compatibility with Convention 
rights, to examine what Parliament took into account in order to 
justify it.11” 

 
There may well be other matters which require clarification by statutory 
provision. I appreciate that it may not be possible to frame suitable 
amendments to achieve those purposes in the context of this Bill in view of 
the extensive consultation which would be required upon them. However, I 
hope that the Committee might be persuaded to encourage Scottish Ministers 
to have the matter of the statutory interpretation of ASPs and Scottish 
instruments referred to the Scottish Law Commission for further consideration 
 

                                                 
8 It is only in certain exceptional cases that Parliament has given the courts a direction as to how to 
approach the interpretation of Acts or ASPs, such as in s 3 of the Human Rights Act 1998 and  s 101 of 
the Scotland Act 1998.  
9 Francis Bennion is the author of the standard work on Statutory Interpretation. 
10 Law Commission and the Scottish Law Commission, Report on The Interpretation 
of Statutes (Law Com No 21, Scot Law Com No 11, 1969) para 81. 
11 See e.g. Adams v Scottish Ministers 2004 SC 665. 
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Westminster legislation 
The provisions of Part 1 apply for the interpretation of future ASPs and 
Scottish instruments. It does not apply to interpret Westminster legislation. 
This means, in particular, that it does not apply to interpret - 
 

• Westminster legislation even in so far as they relate to devolved 
matters – with the exception of section 55 ( meaning of enactment in 
Westminster legislation); 

 
• the provisions of an ASP when it makes a textual amendment to 

Westminster legislation. There is no express provision to this effect but 
it seems to be regarded that such textual amendments do not form part 
of the ASP but the Westminster legislation. However, it is suggested 
that some clarification such as an express provision would be 
preferable in order to avoid questions being raised– see also the 
comments upon section 20 below relating to Crown application;  

 
• the effect of the repeal of Westminster legislation by an ASP or a 

Scottish instrument; or 
 

• the effect of the repeal of an ASP or Scottish instrument by 
Westminster legislation.   

 
The main reason which is usually given for this is that questions regarding the 
interpretation and effect of Westminster legislation should be interpreted in 
accordance with the 1978 Act and not by any devolved legislation. Otherwise, 
it would be confusing, and perhaps even create uncertainty, if certain 
provisions in Westminster legislation fall to be interpreted in a different way 
from other provisions. Section 55 is the first and significant departure from this 
approach and will be commented upon in relation to Part 7. 
 
However, this approach means 
 

• that the provisions of an ASP or Scottish instrument will be subject to 
being interpreted by the provisions in this Bill except in so far as they 
textually amend or repeal a Westminster Act or instrument, when they 
will be interpreted in accordance with the 1978 Act; 

 
• that the effect of the repeal of an ASP or Scottish instrument will 

depend upon whether it is repealed by Westminster legislation or by an 
ASP or Scottish instrument. If it is the former, its effect will be 
determined by the provisions of the 1978 Act.   

 
This may cause some confusion. However, it does reflect the existing 
position.  The reason why it does not seem to cause confusion to any great 
extent is that the existing provisions of the 1978 Act and the Interpretation 
Order are not substantially different from each other. Any difficulties may also 
be avoided by having express provisions.  For example, what is frequently 
done when an ASP repeals a Westminster provision is to include express 
saving, transitional or transitory provisions in relation to such repeals which 
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would apply instead of or in addition to the provisions of sections 15-17 of the 
1978 Act.  
 
I suggest that the Committee should consider whether this approach should 
be continued in this Bill or whether the approach taken in section 55 should be 
generalized so that Part 1 will apply to Westminster legislation which relates 
to devolved matters. However, if the existing approach is followed, this may 
constrain the extent to which the provisions of Part 1 can differ from those in 
the 1978 Act without causing confusion in the interpretation of Westminster 
legislation. Section 55 may in fact do that. 
 
Disapplication of provisions in Part 1: Section 1(2)(b) 
Section 1(2)(b) provides that the provisions of Part 1 do not apply in so far as 
the context of the ASP or instrument “otherwise requires”, that is in so far as it 
is implied from the context that it was not intended that they should apply. I 
suggest that section 1(2)(b) should be omitted for two reasons.  
 
Firstly, it creates uncertainty because it is frequently difficult to ascertain 
whether the context of the Act or instrument impliedly “otherwise requires”. 
This is precisely the same reason which is given in the Policy Memorandum 
for abolishing the common law rule that the Crown is bound by an Act by 
“necessary implication”12. These concepts merely create uncertainty.  
 
Secondly, it is unnecessary. The provision only applies to future ASPs and 
instruments. Accordingly, when drafting a provision in the future, if is not 
intended that some expression or other should not attract the meaning in Part 
1, it should not be difficult for the drafter to say so expressly. Otherwise, the 
only purpose of section 1(2)(b) is to protect the drafter from  the 
consequences of having omitted to do so. This is not a proper purpose for a 
legislative provision. 
 
Definition of Scottish instrument: Section 1(4) 
I suggest that Scottish instrument should be defined as meaning any 
instrument made by virtue of an ASP and not just, as section 1(4) is currently 
drafted, only a selection of them. Why, for example, should the provisions of 
Part 1 not apply to directions made by Scottish Ministers under an ASP?  
Otherwise questions will arise, as they have in the past, as to whether a 
power to make directions includes, without express mention, the power to 
vary or revoke them. Such a power would be implied by section 6. If it was 
thought that something made under an ASP might be regarded as an 
instrument and it was not desired that Part 1 should apply to any particular 
instrument, it would be easy enough to say so expressly. 
 
References to enactment: Section 14 
This section has the effect of providing that, when an ASP or instrument refers 
to an enactment, the reference is ambulatory, that is it refers to the enactment 
not only as it has been amended or extended or applied in the past but as it 
will be amended or extended or applied in the future.  

                                                 
12 Section 20(2) and paragraph 23 of the Policy Memorandum. 
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It certainly should be clear whether such a reference to an enactment should 
be construed as being ambulatory or not. There are advantages in making 
such a reference ambulatory because, if it is not, there could be uncertainty 
and difficulties if the enactment is subsequently amended and there is no 
amendment to ensure that the reference to that enactment refers to the 
enactment as amended.  I suspect that this may be reason why references to 
an enactment have usually been interpreted as ambulatory in practice 
because it is very rare to have an express provision updating those 
references. 
 
However, making such references automatically ambulatory means that when 
the Parliament is passing a section which refers to an enactment, it does not 
know how that reference may be amended, extended or applied in the future 
which may alter the meaning and effect of that section from what was 
intended at the time it was first enacted.  However, this may not be 
considered to  matter because the amendment will in practice tend to be done 
by the same Parliament which should, at least in theory, consider the 
consequences of what that amendment will mean where there are past 
references to that enactment. Nevertheless, it is something for the Parliament 
to consider and decide where the balance of advantage lies. 
 
Section 20: Application of Acts and instruments to the Crown 
As mentioned above, I welcome this section. However, there may be some 
uncertainty as to whether it applies to an ASP or Scottish instrument, even 
when it contains provisions which make textual amendments to a Westminster 
Act. In other words, does it mean that the Crown will be bound by that textual 
amendment unless otherwise expressly provided or that the Crown will only 
be bound if it says so expressly or by necessary implication? It may be useful 
to have some clarification because at present it reads as if section 20 applies 
to the whole of the ASP so that, for example, the common law rule that the 
Crown is bound by necessary implication by an ASP is abolished in relation to 
all the ASP.   
 
Schedule 1: References to expressions defined in the Scotland Act 
Article 6(3) of the Interpretation Order provides that any expression which is 
listed in section 127(1) of the Scotland Act should have the same meaning as 
in that Act. This ensures that there is a consistency in the definition of 
expressions which are defined in the Scotland Act when those expressions 
are used in ASPs and Scottish instruments. 
 
This provision is not reproduced in Schedule 1 to this Bill. Instead, Schedule 1 
refers only to 4 expressions which are defined by reference to their definition 
in the Scotland Act – Scotland, the Scottish Administration, the Scottish 
Ministers and Scottish public authority.  
 
The Policy Memorandum does not explain why Schedule 1 does not 
reproduce article 6(3) of the Interpretation Order or why it omits the definitions 
of other expressions which are defined in the Scotland Act, such as “the 
Scottish Executive”, “Scottish Parliament”, “legislative competence”, “devolved 
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competence”, “reserved matter”, “Convention rights” “First Minister”, “Lord 
Advocate”, “international obligations” “Scots criminal law” and “Scots private 
law”.  
 
All that paragraph 25 of the Policy Memorandum states is that Schedule 1 
“provides a list of words and expressions commonly used in legislation” and it 
may be implied from this that it is considered that those other expressions are 
not commonly used and therefore do not satisfy the “frequent use” test.   
 
However, it is difficult to believe that this is the case. There is hardly an ASP 
which does not mention the Scottish Parliament and, in Part 2 of this Bill, 
there are also references to “devolved competence”, “the First Minister” and 
“the Lord Advocate” – see section 27(4) and Schedule 2, paragraphs 1(1) and 
2(1). 
 
In any event, the so called “frequent use” test may not be an appropriate one 
when deciding whether expressions used in the Scotland Act should be 
included in Schedule 1. It is much better to be certain that, when an ASP uses 
expressions used in the Scotland Act, such as “the Scottish Parliament”, 
“reserved matters” or “legislative competence of the Parliament”, it has the 
same meaning as in that Act. Otherwise at best ASPs will have to contain 
express definitions or at worst (and this will tend to happen in practice) there 
will be no definition and it will require to be argued that it is implied that it 
should have the same meaning as in the Scotland Act – but that argument will 
be difficult to mount if there is a deliberate decision not to reproduce article 
6(3). The Bill illustrates this point precisely - section 25(4) and paragraph 1(1) 
of Schedule 2 defines what is meant by a function being exercised within 
devolved competence but references to the Scottish Parliament, the 
Parliament, the First Minister and the Lord Advocate are not defined. 
 
Any such reason for not reproducing article 6(3) is all the more extraordinary 
when it is observed that Schedule 1 contains the following definition- 
 

“The EU”, “the Treaties”, “the EU Treaties”, “EU instrument” and other 
expressions defined by section 1 of and Schedule 1 to the European 
Communities 
Act 1972 (c. 68) have the meanings given by that Act 
 

The expressions defined in the 1972 Act, and particularly those not specified 
above, are even less used that those defined in the Scotland Act. 
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Annex 2 
 

Comments upon Part 2 of the Bill: Scottish Statutory Instruments 
 
General 
Part 2 makes provision as to the procedures for the scrutiny of SSIs by the 
Scottish Parliament and in particular the negative and affirmative procedure.  
However, most of its provisions are based upon, and largely replicate, the 
effect of the SI Order13, with certain simplifications. That Order was in turn 
based upon the Statutory Instruments Act 1946 which makes provision as to 
what parliamentary procedures SIs are subject to in the Westminster 
Parliament. This means that, by and large, SSIs are subject to similar 
parliamentary scrutiny as are SIs in the Westminster Parliament. 
 
I am very content with all the provisions in Part 2 with the exception of one. 
They are expressed in a much clearer and simpler way than the existing 
provisions in the SI Order. The one exception relates to the negative 
procedure in section 28. 
 
The Bill gives effect to the main recommendation of the 2008 Report of the 
Subordinate Legislation Committee that, subject to some improvements, the 
current arrangements and procedures for scrutinising SSIs should be 
retained.14 That recommendation reversed the main recommendation of the 
2007 Report of the previous Committee, that most SSIs should be scrutinised 
in draft by the Parliament before they were made.15 The idea behind the 2007 
Report was to streamline existing procedures, simplify the process, and to 
have better, more targeted and effective scrutiny by the Parliament. In 
particular, the Committee considered that the procedure most commonly 
used, the negative procedure, was ineffective because the SSIs were already 
made and were likely to have been brought into force by the time the subject 
Committee and the Parliament had an opportunity of considering them. The 
Parliament would then be reluctant to annul them even if it had serious 
concerns and, in any event, it might then be too late to reverse their effect.16  

 
While the benefits of this proposed procedure were acknowledged in the 2008 
report, the Subordinate Legislation Committee suggested that there were a 
number of positive aspects to the present system, such as its flexibility, which 
favoured its retention. The Committee considered that many of the defects in 
that system could be remedied by making improvements to it. However, the 
                                                 
13 The Scotland Act (Transitory and Transitional Provisions)(Statutory Instruments) Order 1999 (SI 
1999/1096) 
14 Subordinate Legislation Committee, 12th Report, 2008 (Session 3): Inquiry into the Regulatory 
Framework in Scotland (SP Paper 74, available at 
http://www.scottish.parliament.uk/s3/committees/subleg/reports-08/sur08-12.htm). 
15 Subordinate Legislation Committee, 14th Report, 2007 (Session 2) (SP Paper 751, 
available at http://www.scottish.parliament.uk/business/committees/subleg/reports-
07/sur07-14-00.htm). 
16 The House of Commons last annulled a statutory instrument (the Paraffin 
(Maximum Retail Prices) (Revocation) Order 1979, SI 1979/797) in 1979. See HC 
Deb 24 Oct 1979, cols 561-588. 
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only improvement it recommended which has a bearing upon the 
effectiveness of the negative procedure was to extend from 21 to 28 days the 
minimum period within which instruments subject to that procedure should be 
laid before Parliament before they can come into force. This is given effect by 
section 28(2) of the Bill. Although this may help the subject Committee, it still 
will not give time for the whole Parliament to consider whether to annul an 
instrument before it has come into force. Accordingly, the doubts about the 
effectiveness of the negative procedure identified in the 2007 report will 
remain. 
 
It is suggested that the Committee should consider increasing the 
effectiveness of the negative procedure by, for example: 
 

• increasing the minimum period of 28 days before an instrument can 
come into force to something approaching the 40 days within which the 
instrument may be annulled. This might make it more likely that the 
Parliament would be prepared to use its powers to annul the SSI;  
 

• having a procedure which would allow the Government to remake a 
SSI to take account of points raised by the Subordinate Legislation 
Committee without having to re-start the clock on either the 40 or the 
28 periods. This would allow the Government to make amendments to 
the SSI which have been suggested by the SLC or the subject 
Committee without delaying the time when the SSI is to come into 
force; and  
 

• providing that, if the Parliament annuls an instrument after it has come 
into force, Scottish Ministers should be required to make an order 
restoring the position to what it was or else explain to the Parliament 
why. This would go further than section 28(4) which does not deal with 
the situation where the SSI which is annulled has already come into 
force and taken effect by the time it is annulled.  
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Annex 3 
 

Comments upon Part 4 of the Bill: Pre-consolidation modification of 
enactments 
 
General 
I suggest (a) that there may be problems about the width of the power 
conferred by section 47(1) and (b) that consideration should be given as to 
how to increase the number of Consolidation Bills.  
 
Section 47(1) 
Section 47(1) gives the Scottish Ministers the power, by order, to “make such 
modifications of enactments relating to a particular subject as in their opinion 
facilitate, or are otherwise desirable in connection with, the consolidation of 
the law on the subject”. 
 
At present, the Parliament's Standing Orders provide for an expedited Bill 
procedure to be available for Consolidation Bills17. A Consolidation Bill for this 
purpose is defined as a Bill which consolidates certain enactments and the 
only changes which are allowed are those necessary to give effect to 
recommendations from the Scottish Law Commission, the Law Commission 
or both Commissions. The Law Commissions can only recommend 
amendments which are necessary for the purpose of producing a satisfactory 
consolidation18. 
 
The Policy Memorandum explains that the power proposed in section 47(1) 
will enable amendments to be made to the legislation to be consolidated 
which are more extensive than those which the Scottish Law Commission can 
recommend19. The Consultation Paper argued that the recommendations 
which the Commission can make is too limited because the Commission “may 
be reluctant to make recommendations in relation to matters which involve 
significant policy changes or which are likely to provoke political 
controversy”.20 The Policy Memorandum is more circumspect in its 
justification for this power and simply argues “that it can be useful to make 
somewhat wider changes to bring about a cleaner and more satisfactory 
consolidation of the legislation concerned. It is intended that the Scottish 
Ministers will be able to assist consolidation by using an order making power, 
subject to the affirmative procedure, to make changes which facilitate, or are 
otherwise desirable in connection with, a Consolidation …Bill”21  
 

                                                 
17 Standing Orders Rule 9.18. There is a similar provision in relation to Codification 
Bills in Rule 9.18A. 
18 See paragraphs 17-23 of the 1 st Report 2003 of the Salmon and Freshwater 
Fisheries(Consolidation) (Scotland) Bill Committee 
19 Policy Memorandum paragraph 48 
20 Scottish Government, Interpretation and Legislative Reform (Scotland) Bill: 
Consultation Paper (available at 
http://www.scotland.gov.uk/Publications/2009/01/12112118/0) paragraph 49. 
21 Policy Memorandum paragraph 48 
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However, it is open to question whether these are the kind of amendments 
which Scottish Ministers should be able to make simply by order. Section 
47(1) would enable Scottish Ministers to make amendments which they 
consider not only to be necessary or desirable to facilitate the consolidation 
but which are considered to be “desirable in connection with” the 
consolidation. This is an extremely wide power because it is not limited to 
amendments which are desirable to facilitate the consolidation. It would 
enable not only minor policy changes to be made, such as the example given 
in the Policy Memorandum but significant policy changes to be made as long 
as they can be dressed up as being somehow “connected with” the 
consolidation. This is a very wide Henry VIII power for the Parliament to give 
to the Government. The fact that the order requires an affirmative resolution is 
not really a very effective parliamentary control because Parliament is being 
denied the opportunity to scrutinise each amendment on its merits which it 
would have if they were made by an Executive Bill.  
 
It is suggested that the Parliament should consider carefully whether this is 
the kind of power which should be given to Scottish Ministers, particularly if 
the Bill is to continue to be regarded as a Consolidation Bill and attract the 
expedited procedure in the Standing Orders. It is suggested that, even if the 
Committee is persuaded that the Government should be given this power, it 
would be desirable if it was at least subject to a super-affirmative procedure 
which would enable the Parliament to consider, take evidence upon, and 
comment upon each proposed amendment. Otherwise, it would seem that the 
expedited procedure for consolidation Bills might be open to abuse. 
 
Consolidation Bills generally 
It appears to be implied that this new power is needed in order to enable 
consolidations to proceed and that its absence explains why there have been 
so few consolidations. However, this is far from being the case. It is not the 
absence of this power which has delayed consolidations but the fact that, 
since devolution, successive Scottish Governments have not appreciated the 
need for consolidation and have not been prepared to devote the necessary 
resources to enable them to be carried out. 
 
 Although the Scottish Law Commission has a statutory duty to prepare 
comprehensive programmes of consolidation and to draft Bills pursuant to 
such a programme, this can only be done at the request, and with the 
approval, of Scottish Ministers.22 Every annual report of the Commission 
since devolution has expressed regret that successive Scottish Governments 
have not been able to commit the resources necessary to support such a 
programme. There has only been one consolidation since devolution and 
most of the work for that was done beforehand.23 It is only at the end of last 
year that the Commission has begun work on consolidating the legislation 
relating to bankruptcy in Scotland, resources for which are being supplied by 
the Accountant in Bankruptcy.24 In these circumstances, there is absolutely 

                                                 
22 Law Commissions Act 1965 s 3(1)(d). 
23 The Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. 
24 See Scottish Law Commission, Annual Report 2008 (Scot Law Com No 214) 8, 22. 
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no evidence that consolidations have been inhibited because of the limited 
scope of the amendments which the Commission can recommend.  

 
Failure to have regular consolidations has meant that it is almost impossible 
to find the up-to-date state of Scots law in virtually all legislative areas.25 This 
was not meant to happen. One of the arguments for devolution was to provide 
a greater legislative opportunity to bring our statute law up-to-date. This has 
simply not happened. The position is now worse than before devolution. 
 
In these circumstances, it is suggested that the Committee may wish to 
consider what steps may be taken to increase the number of Consolidation 
Bills. A possible way of achieving this, although there are doubtless many 
other ways, is 
 

• to impose a statutory obligation upon the Scottish Law Commission to 
consolidate the main areas, if not all, devolved legislation every 10/15 
years and to keep that legislation up to date either by having a running 
consolidation online or to have further regular consolidations within 
each successive 10 year period; 

 
• to require Scottish Ministers to provide the Commission with adequate 

resources to carry out this duty so that it does not interfere with the 
other work of the Commission. In other words, it should not be possible 
for Scottish Ministers, as they can at present, to prevent the 
Commission from being able to prepare consolidations by withholding 
approval or resources; 

 
• to require the Commission, after consultation with the Scottish 

Parliament and Scottish Ministers and other relevant interests, to draw 
up a programme of consolidations every 3 years or so and to prepare 
draft consolidation Bills to implement that programme. The 
Government should be required to assist the Commission in the 
preparation of those Bills. It may be necessary for Scottish Ministers to 
set up some kind of a specialist unit within the Government which is 
responsible for dealing with consolidation Bills rather than having the 
task spread amongst different departments which may not know what 
to do but this is a matter for them; and 

 
• to require Scottish Ministers, within two months of the submission of 

the Commission report containing a draft Consolidation Bill, to 
introduce the Bill or, if not, to give reasons why not. If the Government 
does not introduce the Bill, the Standing Orders should permit the 
subject Committee or any MSP to do so without any further procedure, 

                                                 
25 The Statute Law Database (http://www.statutelaw.gov.uk/), which provides an 
online database of statute law in the UK, is of considerable assistance, but it is 
incomplete and not completely up-to-date. In any event, it is no substitute for a proper 
consolidation. 
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such as further consultation26. The Parliament may also wish to 
consider having a standing committee to deal with such Bills. 
 

                                                 
26 Such as the consultation required for Members’ Bills by rule 9.14.3 of the 
Parliament’s Standing Orders. 
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Annex 4 
 

Comments upon Part 7 of the Bill: Miscellaneous and General 
 
I have two comments upon Part 7 – one in relation to section 55 and the other 
to suggest that something should be included in the Bill to facilitate the 
implementation of Scottish Law Commission reports. 

 
Section 55 
Section 55 is a surprising provision in the Bill. It was not included in the 
consultative draft and no explanation or justification for it is given in the Policy 
Memorandum. 
 
At present, the 1978 Act, as amended by the Scotland Act27, provides that 
references to “enactment” in Westminster legislation do not include “an 
enactment comprised in, or in an instrument made under, an Act of the 
Scottish Parliament.” Section 55 would modify this provision by providing that 
references to “enactment” in Westminster Acts and instruments passed or 
made before 1 July 1999, and in the future, will include ASPs and instruments 
made under them unless a contrary intention appears. 
 
At the time of the Scotland Act, it was decided that, if it was desired that 
references to enactment in Westminster legislation passed or made after 1 
July 1999 should include a reference to an ASP or a Scottish instrument, it 
should say so expressly. 
 
Section 55 would, however, reverse this by providing that references to 
enactment in Westminster legislation passed or made on or after the coming 
into force of section 55 would automatically include a reference to an ASP or 
a Scottish instrument, unless a contrary intention appears. 
 
Section 55 is contrary to the approach adopted in Part 1. The approach taken 
in Part 1 is that the Bill should only make provision for the interpretation of 
ASPs and that Westminster legislation should be left to be interpreted by the 
1978 Act. It is thought that this is because it would otherwise cause confusion 
and uncertainty because  
 

• it would only be within the legislative competence of the Scottish 
Parliament to make provision for the interpretation of Westminster 
legislation in so far as it relates to matters which are not reserved; and 

 
• in many cases, it may be difficult to identify what provisions in 

Westminster legislation only relate to devolved matters. It could also 
result in different parts of a Westminster Act being interpreted by the 
1978 Act and this Bill. 

 

                                                 
27 1978 Act, schedule 1 as amended by paragraoh 16(3) of Schedule 8 to the Scotland 
Act 
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Section 55 does not expressly apply only to Westminster legislation which 
does not relate to reserved matters. Nevertheless, this has to be its effect 
because otherwise it would be outwith the legislative competence of the 
Parliament. This is an example of a case where the drafter may have taken 
the view that it is too difficult, or too complicated, to draft the provision so as to 
be within legislative competence and so has to rely upon section 101 of the 
Scotland Act to ensure that the provision is “read down” to achieve that effect. 
However, if it is so difficult to draft such a provision, this merely indicates how 
difficult it will be to ascertain what are the provisions of Westminster 
legislation to which will section 55 will apply. 
 
The position is made even more uncertain by the fact that section 55 is made 
retrospective so that it applies to any Westminster legislation passed or made 
before 1 July 1999 which does not relate to reserved matters. At the time of 
the Scotland Act, this was clearly thought to be undesirable (no doubt 
because of the above reasons ) because  no consequential amendment was 
made to achieve this effect. 
 
There is also no explanation given as to why the Scottish Government 
considers it necessary for section 55 to be made retrospective or what effect 
this might have on past cases. The only purpose and effect of making it 
retrospective would appear to be to validate any action taken, or cases 
decided in the past, upon the erroneous assumption that such references 
already included ASPs but why this should be needed is not clear. In 
particular,  
 

• do the Scottish Government have any examples where the fact that a 
reference to an enactment in such Westminster legislation does not 
include an ASP or Scottish instrument has caused any difficulties in the 
past? Have they conducted a trawl to ascertain this?; 

 
• why do the Scottish Government consider it be necessary to validate 

such action taken or cases decided in the past?; 
 

• might this not retrospectively affect any right or liability created by the 
Westminster legislation or even validate any criminal conviction28 or 
penalty29 which would have ECHR implications; 

 
• what trawls have been done in order to ensure that the retrospective 

provision would not have any untoward effects?  
 
In these circumstances, I suggest that the Committee may wish to ask the 
Scottish Government to explain what is the intended purpose and effect of 
section 55 and to seek answers to the above questions. 
                                                 
28 For example, s 293(1) of the Criminal Procedure (Scotland) Act 1995 provides that 
a person may be convicted of, and punished for, a contravention of any enactment, 
notwithstanding that he was guilty of such contravention as art and part only 
29 For example, section 226 of the 1995 Act enables Scottish Ministers to amend any 
enactment specifying an exceptionally high maximum fines 
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Implementation of Scottish Law Commission Reports 
 
The number of Commission reports which have not been implemented has 
risen significantly since devolution. The Chairman of the Commission has 
recently pointed to “[t]he danger ... that Scots law will fall behind the rest of 
the world's legal systems in responding to the challenges of an era marked by 
rapid technological and economic change”.30

 
In these circumstances, it is suggested that the Committee may wish to 
consider whether there could and should be included in the Bill provisions 
intended to facilitate the implementation of the reports of the Scottish Law 
Commission. 
 
A possible way of achieving this, although there are doubtless many other 
ways, is to have something similar to what was suggested in Annex 3 above 
in relation to Consolidation Bills, namely to require Scottish Ministers, within 
two months of the submission of the Commission report containing a draft Bill, 
to introduce the Bill or, if not, to give reasons why not. If the Government does 
not introduce the Bill, the Standing Orders should permit the subject 
Committee or any MSP to do so without any further procedure, such as 
further consultation31. The Parliament may also wish to consider having a 
standing committee to deal with such Bills. 
 

 

                                                 
30 See Scottish Law Commission, Annual Report 2008 (n 18) 5. 
31 Such as the consultation required for Members’ Bills by rule 9.14.3 of the 
Parliament’s Standing Orders. Bill Butler MSP is currently consulting on the 
Damages (Scotland) Bill which would implement the Scottish Law Commissions 
Report on Damages for Wrongful Death.  
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Addendum – correction 
 
Introduction 
 
I refer to the comments upon the above Bill which I submitted on 7 August 
2009 (“my previous comments”). I would be grateful if the Committees would 
allow me to correct an error which I have discovered in some of the comments 
which I made. I apologise for that error and for any inconvenience which it 
may have caused. 
 
 
Error 
 
In Annex 4 of my previous comments, I commented upon section 55 of the 
Bill. In particular, some of the comments which I made were based upon the 
assumption that the effect of section 55 was retrospective because it applied 
to any Westminster legislation passed or made before 1 July 1999 which does 
not relate to reserved matters. 
 
While it is the case that section 55 does apply to such  pre 1 July 1999 
legislation, the elementary error which I made was in assuming that this made 
the effect of section 55 retrospective. I should have realised that section 55 
only has effect for the future from the date when it comes into force. The fact 
that it applies in the future to pre 1 July legislation does not make section 55 
retrospective. There is nothing in that section which indicates that it was 
intended to have effect before the date when it comes into effect. 
 
Accordingly, it is only on and after the date when section 55 comes into force 
that references to enactment in any such Westminster legislation will include 
references to ASPs and instruments made under them unless the contrary 
intention appears. It will therefore have no bearing upon how such references 
may have been interpreted before that date and, by itself, it  will not have the 
effect of re-opening past cases. Accordingly, the queries which I raised and the 
further explanations which I suggested might be sought from the Scottish 
Government  based upon the assumption that section 55 had retrospective effect 
should be deleted. 
 
 
Iain Jamieson 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 

The Law Society of Scotland (the Society) welcomes the opportunity to submit 
written evidence on the above Bill and has the following comments to make.  
 
The Society welcomes this technical but important Bill and, in the interests of 
accessibility of legislation, supports the replacement of the three transitional 
orders which form the current regime. As the Bill broadly restates the 
provisions currently found in the three transitional orders, the Society has only 
a few comments to make.  
 
Section 1 
The Society welcomes the statement in Paras 8 and 9 of the explanatory 
notes. The Interpretation Bill should not apply to Westminster Acts and 
instruments which relate to devolved areas of the law nor to an Act of the 
Scottish Parliament or Scottish Instrument which amends Westminster 
legislation.  
 
However, the current wording of the Bill does not preclude the latter from 
being the case as the Bill simply applies to all Acts of the Scottish Parliament 
or Scottish Instruments which receive royal assent after commencement of 
the Bill. This matter should not be left to explanatory notes. 
 
Section 26 
As electronic communication is so widely used, a provision for serving 
documents by electronic means is appropriate. This fits into the justice 
agenda of the EU and the ‘Digital Britain’ agenda. However, the Society has 
some concerns about how fallible such technology may be and whether the 
provision as it currently stands would create difficulties. For example, there 
may be questions over how one would prove that the document has been 
served and what would happen if there is a fault in the recipients email or their 
service is interrupted.  
 
Adequate safeguards, guidelines and mechanisms to ensure that a document 
served electronically was actually received would need to be established. It 
may be worthwhile to establish such a mechanism, but this would require 
considerable work by technological specialists and the Bill may not the 
appropriate place for this.  
 
Further, the implication in section 26(6) that a document served electronically 
is received after 24 hours seems to be too restrictive. The Society would 
suggest that the implication either be removed, or the time period extended. 
 
Section 30 
The Society would question the ‘default’ approach for subordinate legislation 
which is not subject to the negative or affirmative procedure under section 30. 
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The effect of this section is to enact a presumption that subordinate legislation 
is subject to a procedure which requires less scrutiny than both the affirmative 
and negative procedure.   
 
While the Society agrees that a default approach is necessary to deal with the 
cases where the enabling Act does not provide for the negative or affirmative 
procedure, the presumption should be that subordinate legislation should be 
subject to the highest level of scrutiny and therefore the affirmative procedure. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from the National Trust for Scotland 
 

Introduction 
The Trust’s interest in this legislation relates to Part 5 of this Bill which deals 
with Special Parliamentary Procedure (SPP) and the Trust’s special powers to 
declare land inalienable as enshrined it is enabling Acts of Parliament.  The 
Trust responded to the Scottish Government consultation in April 2009 in 
support of the proposal. 
 
Overall View 
The Trust is supportive of the policy objective of Part 5 of the Bill, which, as 
stated in the Policy Memorandum, is to replace the current transitional 
provisions in the SPP Order and to maintain the status quo. 
 
Background 
The Trust’s statutory purposes as set out in 1935 include ‘promoting the 
permanent preservation for the benefit of the nation of lands and buildings in 
Scotland of historic or national interest or natural beauty and also of articles 
and objects of historic or national interest…’1.   
 
One of the means by which the Trust carries out this statutory purpose is 
through ownership. Under the Trust’s enabling Acts of Parliament2, the Trust’s 
Council may declare lands or buildings in its care inalienable which gives 
them protection against creditors and compulsory purchase.  Inalienability 
therefore gives potential donors the strongest assurance which is realistically 
available that any property given to the Trust will be owned by it in perpetuity.   
 
The Trust cares on behalf of the nation for a great diversity of properties, 
including mountains, coastlines, islands, woodlands, battlefields and historic 
sites, gardens, castles, mansions and cottages.  Those properties welcome 
over two million visitors each year. The Trust wishes to ensure that the 
inalienable lands and buildings held for the benefit of the nation retain the 
protection afforded by its 1935 and 1947 Acts, against compulsory purchase 
procedures, as enshrined in section 1(2) and paragraph 9 of Part 3 of the First 
Schedule of the Acquisition of Land (Authorisation Procedure) Scotland) Act 
1947 and reinstated by section 120 (2) of the Local Government, Planning 
and Land Act 1980. 
 

                                                 
1 From Section 4 of The National Trust for Scotland Order Confirmation Act 1935. 
2 Specifically Section 22(2) of The National Trust for Scotland Order Confirmation Act 1935. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from Prof Colin Reid, University of Dundee 
 

The provisions contained in Parts 1, 2, 3 and 7 of this Bill are generally 
welcome, bringing clarity and simplification to the law. 
 
Part 1 
s.1  I welcome the decision to restrict the definition of “Scottish Instrument” to 
measures that have clear legal effect. 
 
ss.4-5  The advent of these powers should lead to two changes in practice.  
Firstly, it should avoid the partial bringing into force of particular provisions in 
an Act for limited purposes such as those set out here.  Secondly, there 
should be express reference to these provisions in the exercise of powers that 
they have authorised, to avoid any uncertainty arising over the source of the 
legitimacy of what is being done. 
 
s.20  I particularly welcome the decision that legislation should bind the Crown 
unless the contrary is expressly provided.  Although recognising the potential 
for confusion arising from a different rule applying to Westminster legislation 
(as noted by those who opposed this change in their responses to the 
consultation paper), removing the special position of the Crown is the correct 
thing to do in a modern democratic society and the possibility of co-ordinating 
a change on this point seems so small that the only option is to proceed 
separately in Scotland.  If problems do arise that provoke a re-examination of 
the position at Westminster, that would be no bad thing. 
 
Part 2 
The simplification and clarification of the procedures for the making of Scottish 
Statutory Instruments is welcome, although since the operation of the 
provisions depends on the interaction of the Act and the Parliament’s own 
Standing Orders it is difficult to see the whole picture at this stage. 
 
s.34  Where the Parliament has resolved that the procedure should be 
changed, the Ministers should be required to give effect to the resolution by 
introducing an order making the necessary changes.  If there appear to be 
good reasons why the change envisaged in the resolution should not be 
made, these should be explained and the Parliament has the opportunity to 
reconsider its decision at the stage of approving the amending measure under 
the affirmative procedure. 
 
Part 3 
ss.41-42  Members of the public should have access to the law that governs 
them.  I wholly accept that a statutory duty to have copies of every instrument 
printed and available for sale is not appropriate, but there should remain a 
clear duty to ensure that copies are readily available to the public.  The 
present practice of publishing all instruments on the internet is most welcome, 
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including the recent change of practice to include even local instruments in 
the electronically available materials, and the practice proposed in para.45 of 
the Policy Memorandum on this Bill is also appropriate.  Nevertheless there 
should remain a clear obligation to make instruments available (by whatever 
means).  Accordingly, the bare terms of s.45(2)(d) are not appropriate since 
they would appear to allow instruments to be made without being made 
available.   
 
If there is a desire to allow exceptions to the specific “duty to publish” (which 
might become inappropriate as technology, practice and expectations 
develop), an alternative might be to require that where a regulation under 
s.45(2)(d) does remove the obligation to publish, then a secondary duty arises 
on the Queen’s Printer to satisfy him/herself that the instruments in question 
are available in a suitable form, perhaps with a duty to report to the 
Parliament in any case where this does not seem to be the case. 
 
Part 7 
These provisions are welcome. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from the Scottish Law Commission 
 

1.  The Scottish Law Commission welcomes the opportunity to comment on 
the draft Bill which will be of use not only to lawyers, but also to 
parliamentarians and professionals in any field of activity which is regulated 
by, under or by virtue of primary legislation 
 
2.  We also agree that this is an opportune time for the Scottish Parliament to 
assume control of this important, if technical, area of law.   
 
General 
3.  We note that the Scottish Parliament's legislation will be part of the broader 
corpus of legislation applying to Scotland.  It will not, because of the 
provisions of the Devolution settlement, be possible to institute a wholly 
Scottish statute book.  Much of the primary legislation applicable to Scotland 
will continue to be enacted at Westminster.  Further, it remains the case that 
much of the Westminster legislation enacted prior to devolution continues to 
apply to Scotland, even in relation to matters which are not reserved.  
 
4.  We consider that it would be of more utility to the user of the Statute Book 
if the rules of interpretation for Acts of the Scottish Parliament were to the 
same effect as those for Acts of the United Kingdom Parliament.  We would 
be concerned if the result of this exercise were to establish a second set of 
interpretative rules, inconsistent with, and perhaps even contradictory of, 
those in the Interpretation Act 1978.  If, and there are examples of that in this 
Bill, a general rule of construction were changed by this Bill, then the reader of 
Scottish legislation would have to be aware that the rules of interpretation 
prior to the passing of this Bill were different from those after that date. This 
would of course be something which professional users would get used to: but 
it is not clear to us that it is desirable to impose that duty upon them, in the 
absence of serious policy reasons for a change.  
 
5.  Our strong preference would be to ensure that where a rule currently in the 
1978 Act is being reproduced, that should so far as possible be done in the 
same terms as in the 1978 Act.  It is trite that where provisions are expressed 
in different terms, it is because they are intended to have a different meaning.   
It would be very unfortunate if a statute designed to assist in the interpretation 
of primary legislation gave rise to questions as to whether propositions 
expressed in different terms nevertheless meant the same thing. 
 
6.  That said, we of course appreciate that this is an opportunity to adjust or 
correct current rules of interpretation which may have proved not to be useful.  
(In that connection we note with approval the terms of section 15(2)(d), which 
makes it clear that where Act A has inserted words into Act B, the repeal of 
Act A does not have the effect of removing the amending words from Act B.)  
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Part 1 
7.  We have some comments about the structure of Part 1.  Like the 
Interpretation Act 1978, and the 1999 Order, Part 1 of this Bill sets out a 
number of fundamental rules which are to apply to provisions which 
commonly or frequently appear in Acts of the Scottish Parliament.  But the 
broad statement of the rule has to be qualified by acknowledging either that a 
clear provision in an individual Act may be contrary to the general rule, or that 
the context of a particular Act may require the rule to be modified or adjusted.  
In the present Bill that provision as to contrary intention or different context is 
inserted as a general proposition in Section 1.   
 
8.  Technically, we are inclined to agree that this approach will work in most 
cases.  But we have two concerns.  First, anyone reading the particular rules 
is not seeing the whole story.  He also requires to look back at section 1 to 
find out that the basic proposition is subject to a qualification.  Secondly, it is 
not clear that the general qualification in section 1 will in all cases provide the 
degree of sophistication and flexibility which would be given if the individual 
rules had the qualifications built into them.   
 
9.  For example, the relatively bald statements about exercising powers and 
performing duties set out in section 7(3) of the Bill are subject to the 
qualifications set out in section 1(2).  But there must be some doubt as to 
whether the combination of those two provisions achieves the same level of 
flexibility as appears from section 12 of the 1978 Act.  
 
10.  We would accordingly suggest that the provisions in Part 1 would be of 
more use to the reader if the qualifications were attached to the individual 
rules.   
 
Crown application 
11.  Section 20 provides a specific example of the point which we made in 
paragraphs 3 to 5 above.   The present position is that the Crown is bound 
only by a statutory provision which makes express provision to that effect, or 
by necessary implication.  We note that this position has obtained since the 
decision of the House of Lords in Lord Advocate v Dumbarton District 
Council1, in which Lord Keith of Kinkel observed –  
 
""---[I]t is preferable, in my view, to stick to the simple rule that the Crown is 
not bound by any statutory provision unless there can somehow be gathered 
from the terms of the relevant Act an intention to that effect.   The Crown can 
be bound only by express words or by necessary implication." (at page 26) 
 
His Lordship went on to say, on the same page, that 
 
"it is most desirable that Acts of Parliament should always state explicitly 
whether or not the Crown is intended to be bound by any, and if so which, of 
their provisions." 
 

                                                 
1 1990 SC (HL) 1 
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The practical effect of the judgment, which provided a welcome element of 
clarity in what had been a contentious area of the law, was to require 
Parliamentary counsel, in particular, to consider the question of Crown 
application.  No doubt that is now routinely done.  The effect of the current 
provision in the Bill will be to reverse that rule for the purposes of future 
legislation of the Scottish Parliament.  Given that the position is not being 
changed for Acts of the UK Parliament applicable to Scotland, it is difficult to 
see what is to be gained by changing the rule for future Scottish Parliament 
legislation.  We are firmly of the view that it would be better to restate the 
existing position than to change it.   
 
Section 25 
12.  We agree that it would be appropriate for the Scottish Ministers, by 
affirmative order, to be able to amend the definitions in Schedule 1.   
 
Part 2 
13.  Generally we welcome the simplification of the classification of 
subordinate legislation and the procedures applicable to it.   
 
14.  While we appreciate that the current system for subordinate legislation 
contains orders, regulations, rules and other descriptions of instrument, we 
are not clear that those different terms have any sensible purpose.  As the 
Donoughmore Committee observed in 19322 -  
 
"There is no simple classification of the heterogeneous collection of 
regulations, rules and orders in force today; nor is it easy to formulate one 
which is either simple or satisfactory.  Indeed, unless classification leads to 
some useful differentiation of procedure there is not much to be gained by it."3

 
15.  Accordingly we welcome the simplification of the various forms of 
subordinate legislation into the all-embracing "Scottish Statutory Instrument" 
as set out in section 27.  We hope that it presages the end of the use of 
different terms such as orders, regulations or rules etc.  
 
Conclusion  
16.  We would of course be happy to give evidence as to any of the general 
matters set out above in more detail, should that be necessary or desirable. 

                                                 
2 Committee on Ministers' Powers Cmnd 4060 
3 Pages 28-29. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill  
 

Written submission from the Scottish Environment Protection Agency 
(SEPA) 

 
SEPA is pleased to be able to contribute to the Committees' consideration of 
this Bill and is grateful to be given the opportunity to make this submission. 
SEPA is pleased to note that the Bill is based largely on the draft Bill, which 
contained useful proposals for improvement of statutory interpretation. 
 
SEPA is also pleased to note that the Bill has been drafted to take account of 
issues raised in its response to the consultation on the draft Bill.  For instance, 
it notes that the definition of “Scottish instrument” (cl 1(4))) has been re-
drafted. It also notes that minor differences in statutory forms will not affect 
their effect (cl.21). 
 
SEPA also notes that the Bill has taken forward some matters, which although 
not thou ht to be causing concern presently, nonetheless places the issue 
beyond doubt. For instance, SEPA notes with approval that there is clarity as 
to the date of commencement of Acts of the Scottish Parliament (cl. 2). 
 
SEPA would refer that the Bill took greater account of some issues. For 
instance, although SEPA is in favour of the principle of electronic service of 
documents, there are some matters that remain outstanding. SEPA refers to 
its response to the consultation on the draft Bill where it stated: 
 
"Although SEPA acknowledges that service of documents electronically is 
only one of several methods, SEPA would like to see some issues addressed 
in further detail before it would be comfortable with using this as a method of 
service. While a party may have agreed in advance to have issued documents 
electronically, the electronic address used by a party may have changed but 
the person may not have intimated this change to other parties. Notices could 
be sent to an unused address, without generation of a failure receipt, yet the 
service could still comply with the requirements of section 24. In the 
alternative, it may be that a person's consent to electronic communications is 
deemed to terminate at the end of a prescribed period, unless expressly 
agreed to be continued. 
 
Further provisions on (1) what is required to establish consent to electronic 
service and (2) what is required to establish proof of delivery of electronic 
communication would be helpful. 
 
The Companies Act 2006 provides for deemed receipt 48 hours after delivery 
in the case of electronic documents. This Bill reduces that to 24 hours, and 
SEPA's view is that it would be desirable to have consistency. 
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The Bill defines "electronic communication" more narrowly than in the 
Electronic Communications Act 2000. Again, SEPA's view is that it would be 
desirable to have consistent definitions." 
 
It may also be, as indicated in SEPA's original response, that the Bill may 
wish to permit service of documents by means of publication on a website. 
SEPA notes that some of the statutorily defined terms, in Schedule 1, may 
remain open to interpretation. It stated, in its original response that some 
terms may require to have amended definitions. For instance, it stated: 
 
"Document - as worded this could, at least theoretically, include items 
probably not intended to be included in the definition, such as a computer 
hard drive. 
 
Writing - it is not clear if this includes non-permanent forms of writing, such as 
correspondence issued electronically." 
 
SEPA would be pleased to provide any additional information requested. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from the Judges of the Court of Session 
 

Introduction  
 
1.  We have previously provided the Scottish Government with comments on 
a draft version of the Bill that was issued as part of a consultation paper in 
January 2009.  
 
2.  The following comments on the general principles of the Bill are primarily 
based upon the terms of our response to that consultation process. In 
particular, this response focuses on the principal aspects in respect of which 
the Bill, as introduced, does not fully reflect the observations which we 
previously made as part of the earlier consultation process. The matters 
referred to at paragraphs 12 to 15 are new points which we did not refer to in 
our response to the consultation process.   
 
General principles  
 
3.  First however we would wish to say that we support the general principle of 
primary legislation containing general interpretative provisions which apply to 
future Acts of the Scottish Parliament and Scottish instruments. We also 
agree with the general principle of simplifying the definition of a Scottish 
statutory instrument and are content with the approach that that definition 
should apply for the purpose of pre-commencement enactments as well as 
future enactments. In addition, we support the proposed power of the Scottish 
Ministers under Part 4 of the Bill to modify enactments prior to consolidation. 
We consider that that this would be a useful power which would assist in the 
important task of improving the quality of the statute book by means of 
consolidation statutes, there being a number of fields in which consolidation is 
long overdue.   
 
4.  That said, there are a number of particular matters upon which we wish to 
comment. These matters primarily relate to the terms of sections 20 and 31 of 
the Bill, as introduced.  We also wish to comment on sections 1(4), 26(7) and 
28(6) and on the effect of Part 1 of the Bill generally. 
 
Part 1 – Interpretation  
 
Section 20: Application of Acts and instruments to the Crown  
 
5.  While we see value in having the position set out in the Bill, we do not 
favour departing from the existing position, whereby the Crown is bound only 
by express provision or necessary implication. That position currently applies 
equally to the Westminster legislation and to Acts of the Scottish Parliament.  
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6.  Logically, if it is a necessary implication that the statute is binding on the 
Crown, that implication should be given effect notwithstanding the absence of 
express words. We also consider that there may be disadvantages in having 
one rule for Westminster legislation and another for an Act of the Scottish 
Parliament. An Act of the Scottish Parliament or indeed a Scottish statutory 
instrument may require to be read with, or in the context of, a body of 
Westminster legislation and Westminster subordinate legislation. In our view, 
if different principles required to be employed in relation to the application of 
such statutes to the Crown, this may result in potential confusion.  
 
7.  The consultation draft of the Bill on which we previously commented 
contained a draft provision which sought to provide that an Act of the Scottish 
Parliament or a Scottish instrument does not bind the Crown unless the 
legislation expressly provides for this. In the Bill, as introduced, this provision 
has been reversed so that it now provides that an Act of the Scottish 
Parliament or a Scottish instrument does bind the Crown except in so far as 
the Act or instrument provides otherwise.  
 
8.  We note from paragraphs 70 and 71 of the Policy Memorandum which 
accompanies the Bill that this provision was revised because the majority of 
respondents to the Scottish Government’s consultation process expressed the 
view that the Crown should be placed in the same position as the general 
public and therefore should be bound by legislation unless that legislation 
expressly stated otherwise. However, the Crown is generally not in the same 
position as a member of the public either de jure or de facto. We are 
concerned that the revised draft provision in the Bill, as introduced, involves 
even more of a divergence from the principles which will continue to apply in 
considering the circumstances in which Westminster legislation binds, or does 
not bind the Crown, as the case may be.  
 
Section 31: Failure to lay instruments in accordance with section 28(2) 
or 30(2)  
 
9.  As we stated in our response to the consultation paper, we have 
reservations about the effect of section 31 of the Bill. In effect, subsection (2) 
of section 31 provides that failure to meet the requirement to lay the Scottish 
statutory instrument does not affect its validity. Only if the responsible 
authority subsequently, and belatedly, lays the instrument before the Scottish 
Parliament does the, perhaps relatively mild, sanction of tendering an 
explanation to the Presiding Officer come into play. However, if the 
responsible authority does not belatedly lay the instrument before the Scottish 
Parliament (i.e. it does not lay the instrument at all), the validity of the 
instrument would nonetheless continue indefinitely. We take the view that this 
is unsatisfactory and we suggest that it may be more appropriate that the 
exemption from invalidity should be dependent on a rectification of the failure 
to lay the instrument timeously. We also suggest that such a failure should 
only be capable of being rectified by laying the instrument, immediately the 
failure is noted. 
 
Other drafting points  
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10.  In relation to the service of documents, section 26(7) of the Bill includes a 
definition of “electronic communication”. As a minor matter of drafting, we 
suggest that it might be preferable if the words “…is capable of producing 
text” were used at the end of that provision, rather than “intended to produce 
writing”.  
 
11.  In the case of an instrument subject to the negative procedure, we note 
that section 28(6) of the Bill makes provision to the effect that if the Scottish 
Parliament passes a resolution to annul the instrument, the Scottish Ministers 
must revoke the instrument. However, it is possible that the instrument may 
have been made by an authority other than the Scottish Ministers.  We take 
the view that the duty to revoke the instrument should be placed on the maker 
of the instrument, rather than on the Scottish Ministers in every case.  
 
12.  We also consider that there may be some doubt as to whether the term 
“Scottish instrument”, as defined in section 1(4) of the Bill as introduced, now 
includes Acts of Sederunt and Acts of Adjournal. That matter would seem to 
be dependent on the question of whether such instruments can be said to be 
“rules” within the meaning of section 1(4)(d) of the Bill.  
 
13.  At present, under the existing Interpretation Order (S.I. 1999/1379), we 
consider that it is clear that Acts of Sederunt and Acts of Adjournal made 
under enabling powers which are contained in Acts of the Scottish Parliament 
fall within the definition of “Scottish subordinate legislation”. The inclusion in 
that definition of the words “other instruments made under an Act of the 
Scottish Parliament” appears to put the matter beyond doubt. However, no 
such catch-all reference is now included in the definition of “Scottish 
instrument” in the Bill. Acts of Sederunt and Acts of Adjournal are not 
specifically referred to in the definition and we consider that there may be 
some doubt as to whether all such instruments can be said to be “rules”. We 
consider that it might be helpful for the definition of “Scottish instrument” to be 
altered further to put the matter beyond any doubt.    
 
14.  We also consider that practical issues may arise in relation to the 
treatment of statutory instruments which are stated to be made under a 
number of different enabling powers, some of which are contained in 
Westminster legislation and others in Acts of the Scottish Parliament. Two 
Acts of Sederunt which were recently made in relation to the Adoption and 
Children (Scotland) Act 2007 (S.S.I. 2009/283 and S.S.I.  2009/284) provide 
an example of this. As matters stand at present, questions may arise as to 
whether, in that situation, it is the Interpretation Act 1978 or the Interpretation 
Order (S.I. 1999/1379) which applies to the instruments.  
 
15. Part 1 of this Bill will add a third set of general interpretation provisions 
which may be potentially applicable to instruments. We consider that it is in 
theory possible that a future instrument could therefore be made under (a) an 
enabling provision in existing Westminster legislation, (b) an enabling 
provision in an existing Act of the Scottish Parliament and (c) an enabling 
provision in an Act of the Scottish Parliament which receives Royal Assent 
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after Part 1 of the Bill comes into force. Although this scenario is not likely to 
arise frequently, we consider that there is scope for potential uncertainty as to 
which set of interpretation provisions apply in circumstances where mixed 
enabling powers are being exercised. It would be desirable to make clear 
which interpretation provisions apply in the case of hybrid instruments. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Written submission from the Office of the Queen’s Printer for Scotland 
 

 
1.  Introduction 
 
1.1 We are grateful for the invitation to submit written views on the general 

principles of the Interpretation and Legislative Reform (Scotland) Bill. 
 
1.2 In general we welcome the broad aims of the Bill which will formalise the 

arrangements for the future processing and publication of legislation in 
Scotland. We would nevertheless like to offer comments particularly in respect 
to the arrangements for publication of Acts and Instruments. Our overriding 
aim is that the framework put in place for the publication of all Scottish 
legislation should reflect both current practice and the existing and anticipated 
demands of users for access to Scottish legislation.  

 
2. Background 
 
2.1 The office of Queen’s Printer for Scotland was established by section 92 of the 

Scotland Act 1998. The Act sets out the responsibilities as effectively being: 

• to exercise the Queen's Printer responsibilities in relation to the printing 
of Acts of the Scottish Parliament and subordinate legislation; 

• to exercise any other functions conferred on her by this Act or any other 
enactment; and  

• on behalf of Her Majesty to exercise Her rights and privileges in 
connection with:  

o Crown copyright in Acts of the Scottish Parliament 
o Crown copyright in subordinate legislation 
o Crown copyright in any existing or future works (other than 

subordinate legislation) made in the exercise of a function which 
is exercisable by any office-holder in, or member of the staff of, 
the Scottish Administration (or would be so exercisable if the 
function had not ceased to exist) 

o other copyright assigned to Her Majesty in works made in 
connection with the exercise of functions by any such office-
holder or member. 

Section 92(5) of the Scotland Act specifies that the Queen's Printer of Acts of 
Parliament shall hold the office of Queen's Printer for Scotland (QPS). 

2.2 The QPS (complementing her responsibilities as the Queen’s Printer of Acts of 
Parliament) operates a unified and coherent policy for the publication of all 
Scottish and other UK Legislation. The Bill as introduced could have the 
impact of creating diverging and separate arrangements for the publication of 
Acts of the Scottish Parliament (ASPs) on the one hand, and Scottish 
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Statutory Instruments (SSIs) on the other. Equally this would mean separate 
arrangements from other Crown legislative services applying to Scotland.  

 
2.3 Copies of all ASPs and SSIs are printed and made available for sale via the 

official Contractor (currently The Stationery Office Limited (TSO)). In addition 
all ASPs and SSIs are published on both the official legislation websites 
(oqps.gov.uk and opsi.gov.uk), the latter providing the portal for access to all 
United Kingdom legislation. ASPs are published on the website ahead of the 
printed copies, as soon as possible after receipt of the approved text following 
Royal Assent, whilst SSIs are currently published on the websites 
simultaneously with the printed copies. We are though discussing with the 
Scottish Government arrangements which would mean that SSIs are also 
made available on the website in advance of printed copies. All SSIs are now 
published on the website including those local and other instruments which 
are currently exempted from printing. This latter arrangement has been 
welcomed by users of the website and has also been commented upon 
favourably in other written submissions to the Committee. 

 
2.4 We also publish the Explanatory Notes and Executive Notes alongside the 

relevant piece of legislation and will launch an application by the end of the 
year enabling users to view the text of the Explanatory Notes interweaved with 
the text of the ASP to which they refer. 

 
2.5 The continuing shift to online access results in sale of printed copies of 

Scottish legislation reducing considerably so that the average number of 
copies sold per ASP is now only 65 copies whilst the average number of 
copies sold per SSI (excluding copies taken for internal use by the Scottish 
Government) is now 29 copies with just six instruments selling in excess of 
100 copies in print.  

 
2.6 The following table and charts demonstrate the growing use made of the 

OQPS website:   
 

Month Hits Page views Visits Visitors 
(unique)

Sep-08 750,165 221,327 43,130 21,049
Oct-08 816,687 268,452 48,985 25,753
Nov-08 750,707 277,464 40,036 20,832
Dec-08 750,370 303,769 35,977 15,262
Jan-09 970,437 371,024 44,267 19,376
Feb-09 929,471 436,299 42,141 18,217
Mar-09 1,031,678 488,576 43,582 19,703
Apr-09 951,117 440,892 45,308 17,463
May-09 993,416 494,772 60,035 21,832
Jun-09 1,018,855 527,341 59,263 16,838
Jul-09 997,151 540,691 66,916 18,600
Aug-09 1,058,264 568,256 83,439 19,253

Figures from WebTrends 
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In addition access to Scottish legislation via the Official legislation portal 
(opsi.gov.uk) continues to grow with over 300,000 page views on SSIs and 
195,000 page views on ASPs each month.  
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2.7 Based on the current circumstances it is our assessment that the existing 
statutory obligation to “print” both ASPs and SSIs should be amended to 
become a statutory obligation to “publish”. Print copies of Scottish legislation 
will be made available for sale as they are at present, but given how users 
now access the material, as highlighted by the above statistics, they should no 
longer be the primary means for making legislation available. Print copies will 
continue to be available and users will be able to place standing orders to 
receive all ASPs and/or SSIs or those relating to particular subjects.  

 
2.8 In terms of provision of archive copies of Scottish legislation, apart from the 

two official print copies of ASPs one of which is retained by the Parliament and 
one by the National Archives of Scotland, copies of each ASP and SSI are 
also provided to each of the six Legal Deposit Libraries in the UK and Ireland 
under the provisions of the Legal Deposit Libraries Act 2003. As a result a 
copy of each piece of Scottish Legislation is deposited with the National 
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Library of Scotland and nothing contained in the present Bill will change this. 
We therefore believe the concerns expressed by the Faculty of Advocates and 
others are unfounded.  

 
3. Comments on provisions within the Bill 
 
3.1 Given the background set out above we would offer the following specific 

comments on the Bill as introduced: 
 

Part 1 – Interpretation 
 
Sections 2 and 3 – There are instances where an instrument does not make 
specific provision for it to come into force on a particular day. There ought, 
therefore, to be a provision which specifies that in such circumstances it 
should come into force on a day relating to the date on which it is made.  
 
Section 3(2) – There are instances where an instrument will come into force at 
a particular time of day, so perhaps this should be amended to read: “unless a 
specific provision is made for the coming into force the Act or Instrument 
comes into force at the beginning of the day”.  
 
Sections 10(2) and 11(2) – References are made to “any revised edition of the 
statutes printed by authority, to that edition”. As this relates to the former 
Statutes in Force which ceased publication in 1996, to be replaced by the UK 
Statute Law Database; in order to cover all circumstances perhaps the 
reference ought now to be to “any revised edition of the statutes printed or 
otherwise published by authority, to that edition”.   
 
Part 2 – Scottish Statutory Instruments 
 
Section 27 – The wider definition of an instrument is to be welcomed, but 
perhaps it could still be drawn more widely. Many citizens do not understand 
the distinction between various pieces of legislation whether this is an Act, an 
instrument, a Rule, Order or Regulation. Where there are also Statutory 
Codes, Codes of Practice or other pieces of subordinate legislation which are 
not currently SSIs, but which require compliance, then they would see these 
as legislation and would expect to find them on the OQPS website. Perhaps 
consideration could therefore be given to an appropriate amendment which 
would deal with this?  
 
Part 3 – Publication of Acts and Instruments 
 
In practical effect the legislative responsibilities ought to be such so that the 
QPS can operate a single framework for publication of both Acts and 
Instruments. 
  
Section 39(2) – Given the background of diminishing sales of printed copies 
the primary obligation should be to publish an Act on a website (managed by 
the Queen’s Printer for Scotland), though print copies should also be made 
available for sale. 
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Section 42(2)(d) – Given that we are now taking steps to publish all SSIs on 
the website, this provision which potentially disapplies the requirement to 
publish, would now appear to be overtaken and ought therefore to be deleted. 
 
Section 42(2)(g) – If this provision remains we could be left with differing 
arrangements for charging for the supply of printed copies of an SSI and 
charging for the supply of printed copies of an ASP, where one was regulated 
and the other is not.  The current practice  to charge for the supply of printed 
copies, with the same price being charged for a piece of legislation of a similar 
page content no matter whether the Act or Instrument is produced in London, 
Edinburgh, Cardiff or Belfast is both effective and efficient and is understood 
by users. The current policy is also that downloading the text of any ASP or 
SSI from the official legislation websites is free, providing for open and ready 
access to legislation for all users. Any change would be detrimental to this 
policy.  It would therefore be anomalous for the arrangements for supply of 
copies of SSIs either in print or on the website to be regulated whilst the same 
arrangements in respect of ASPs would not. We therefore recommend that 
this provision should be removed from the Bill 
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Subordinate Legislation Committee 

Interpretation and Legislative Reform (Scotland) Bill  

Supplementary submission from the Scottish Law Commission 

It is suggested that the following minor changes might assist in construing the 
Act:

Section 1: in subsection (4), the reference to “instruments made by virtue of an 
Act of the Scottish Parliament” might be read as including subordinate legislation 
made at Westminster under section 104 or 107 of the Scotland Act 1998 (as 
being legislation considered “necessary or expedient in consequence of an Act of 
the Scottish Parliament”).  That interpretation would probably not prevail since 
the orders, by their very nature, are in areas outside the legislative competence 
of the Scottish Parliament. However the user might be helped by, for example, 
adding full-out at the end of the subsection some such words as “(but the 
expression does not include subordinate legislation made under section 104 or 
107 of the Scotland Act 1998)”. 

In subsection (4)(d), “rules” is almost certainly intended to include Acts of 
Sederunt and Acts of Adjournal but given the importance of such subordinate 
legislation (cf. what is said by the judges of the Court of Session at paragraph 12 
of their written submission to the Committee) it might aid the user to bring in an 
express reference to “rules of court” and so get the advantage of the definition of 
that expression in schedule 1 to the Bill. In other words, after the word “rules” in 
subsection (4)(d) might be added “(including rules of court)”. 

Sections 15 to 19: quite a lot of complexity and bulk is introduced by the 
distinction made between Acts and their repeal and instruments and their 
revocation. We wonder if simplification might be attempted: that is to say, employ 
one word (“enactment”) instead of two (“Act” and “instrument”) and then say that 
in the sections “repeal” includes “revocation”.

Section 16: a small point, but it seems to us inappropriate to say, in subsection 
(4), that an existing right means (among other things) “an obligation or 
liability….incurred”. It is like saying black equals white. It may be argued that 
this is merely a device; but it is not a device which aids comprehension and it is 
completely unnecessary.

Sections 28 and 29: it seems less than obvious that these extremely useful 
provisions are in fact introducing new terms of art.  It is suggested this would 
come over far more clearly were some such wording as the following adopted: 
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Section 28(1): “This section applies where, by virtue of an enactment, devolved 
subordinate legislation is expressed to be “subject to the negative 
procedure”.”; and 
Section 29(1): “This section applies where, by virtue of an enactment, devolved 
subordinate legislation is expressed to be “subject to the affirmative 
procedure”.”.

Scottish Law Commission 
29 October 2009. 
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Subordinate Legislation Committee 

Interpretation and Legislative Reform (Scotland) Bill  

Supplementary submission from the Faculty of Advocates 

Introduction

1. We refer to the Committee’s meeting on 27 October 2009, at which 
representatives of the Faculty gave evidence on the Interpretation and 
Legislative Reform (Scotland) Bill.  At the Committee’s request, we undertook 
to provide this written note of our views on two particular questions that arose. 

Crown application: Dr McKee MSP’s question 

2. Dr McKee MSP put the following question:

“If a new Act of the Scottish Parliament creates law on building controls 
and includes an amendment to an “old” ASP about building controls but 
the new Act is silent about Crown application, then the provisions in the 
new Act would bind the Crown. The question is whether the new 
provisions added to the old Act will do so. The existing rule is that the 
Crown is not bound unless specifically or by necessary implication. Is 
there necessary implication in these circumstances?” 

3. As we understand the question, by “old” and “new” Acts of the Scottish 
Parliament what is meant is those passed, respectively, before and after the 
coming into effect of the new rule on Crown application under section 20 of 
this Bill. Effectively, the question is whether the existence of the new rule 
under section 20 would by itself create a necessary implication of Crown 
application in an Act in which the common-law rule would not otherwise lead 
to the result that the Crown was bound.

4. In our view, it does not. The question of whether there is necessary 
implication in the provisions inserted in the old Act would continue to be a 
question to be resolved by reference to the provisions of that Act, as so 
amended. The “simple rule”, as Lord Keith of Kinkel put it in the leading 
Scottish House of Lords decision on this question, is “that the Crown is not 
bound by any statutory provision unless there can somehow be gathered from 
the terms of the relevant Act an intention to that effect” (Lord Advocate v 
Dumbarton District Council 1990 S.C. (H.L) 1 at 26). This simple rule makes it 
clear that it is necessary to look at the terms of the relevant Act in order to 
see whether the intention that the Crown should be bound can be gathered. 
That is an exercise that involves a detailed textual examination of how the 
different provisions of the Act relate to each other, as was done in that case. 
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The intention that the Crown should be bound cannot be imposed by virtue of 
a rule that is itself extrinsic to those provisions.

Schedule 1 

5. The second question was what additional terms should be added to the list of 
those defined in schedule 1 to the Bill for the purposes of all Acts of the 
Scottish Parliament and Scottish instruments. 

6. In our written response to the Scottish Government’s consultation on the draft 
Bill earlier this year, we questioned the omission of various terms from 
schedule 1 (by comparison with Schedule 2 to the Scotland Act 1998 
(Publication and Interpretation etc. of Acts of the Scottish Parliament) Order 
1999, commonly referred to as the “Interpretation Order”), on the basis of 
what the Scottish Government referred to as “the frequent use test”. We were 
not clear what criteria had been applied in applying such a test, which was not 
defined; and were not in any event convinced that infrequent use would itself 
justify omission. 

7. In response to the Committee’s questions, one of us indicated a personal 
view that in particular those expressions which are listed in section 127(1) of 
the Scotland Act 1998 should all be included in this schedule. Some of them 
(such as “reserved matter”, “legislative competence”, “the Parliament”, “Scots 
criminal law” and “Scots private law”) have been omitted apparently on the 
basis that they fail to satisfy the frequent use test. This is a departure from the 
approach in the Interpretation Order, where all expressions listed in section 
127(1) of the Scotland Act 1998 are given the same meaning as in that Act for 
the purposes of all Acts of the Scottish Parliament and Scottish instruments. 
These expressions are fundamental to the devolution settlement and it should 
be put beyond doubt that they have consistent meanings throughout all Acts 
of the Scottish Parliament and Scottish instruments. We note the evidence of 
Iain Jamieson on this question and agree with the points he makes. 

Printing of SSIs 

8. Although the following is not a question which we were asked to address in 
writing for the Committee, we would like to take this opportunity to bring to the 
Committee’s attention a minor correction to the written evidence given by the 
Office of the Queen’s Printer for Scotland. 

9. Paragraph 2.8 of that written evidence states that of the two official print 
copies of Acts of the Scottish Parliament, one is retained by the Parliament 
and one by the National Archives of Scotland. In fact, the Head of Information 
Services at the Scottish Parliament Information Centre has recently pointed 
out to us that the Scottish Parliament does not retain a copy but sends both 
copies to the National Archives of Scotland. 
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10. This may be a minor point and is not strictly relevant to our concern to ensure 
the continued mandatory printing of Scottish statutory instruments. We 
mention it because we think that it does demonstrate the crucial importance 
of requiring the continued production of all legislation (primary and secondary) 
in printed paper format, so that it can be held at more than one location. The 
fact that there is such confusion about the location of printed copies of Acts of 
the Parliament shows that it cannot be assumed, in the absence of a statutory 
duty, that there will be printed copies of Scottish statutory instruments 
available for preservation. We remind the Committee that our concern in this 
regard arises from our self-imposed duty, which we take seriously as a duty 
carried out on behalf of the nation, to ensure that the published heritage of 
Scotland is preserved for the present and future benefit of its citizens and the 
wider population. 

Faculty of Advocates 
10 November 2009. 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Letter to the Convener from the Minister for Parliamentary Business  
 

Dear Convener 
 
During my evidence to the Committee on 28 April 2009 I indicated that I would 
provide the Committee with further information on two matters relevant to the 
forthcoming Interpretation and Legislative Reform (Scotland) Bill.  These were 
the 40 day scrutiny period provisions and the Pre-consolidation modification of 
enactments provisions. 
 
40 Day Scrutiny Period for SSIs 
 
It is clear that the Committee still has some concerns about the Government 
not accepting its recommendations to extend the parliamentary scrutiny 
period for SSIs from 40 to 50 days.  I note that the relevant recommendations 
in the Committee Report appear to be formed wholly on the basis of a 
perceived difficulty arising from the terms of Standing Orders as currently 
drafted, as opposed to any evidence of the current 40 day scrutiny period 
causing difficulties for the Parliament.  The Government’s formal response to 
the Report accepted the need to remove any ambiguity around scrutiny 
periods, but did not see an extension of the existing scrutiny timescales as the 
way forward.  On 28 April I explained to the Committee that I saw no merit in 
moving away from a 40 day scrutiny period given that no evidence had been 
provided of actual difficulties arising for the Parliament.  I also see other 
recommendations in the Report such as recommendation 13 (parallel 
consideration) as assisting lead Committees to report on instruments earlier in 
the 40 day period.  The Government’s view is that Standing Orders should 
make clear how the 40 day period is to be allocated from the laying of an 
instrument to the conclusion of parliamentary scrutiny. 
 
The short time available for my oral evidence did not permit any detailed or 
prolonged discussion of this matter.  I did however begin to explain the impact 
such a move would have on the timing of the Government’s legislative 
programme.  The timeous delivery of necessary legislative change is a matter 
of concern, not only for the Government but for the country.  As the paper 
already submitted to the Committee by my officials illustrates, because of 
parliamentary recesses the nominal increase by 10 days of the scrutiny period 
may, in some circumstances, produce significantly longer delays (of some 
months) in the legislative timetable.  Such delays can impact upon the lives of 
real people and, in consequence, to the reputation of good governance in 
Scotland. 
 
The Committee should also be aware of the potential for delay in the 
progression of dual parliament orders, most notably certain orders made 
under the Scotland Act 1998.  Most of those orders require to complete their 
scrutiny in both parliaments before in turn being subject to consideration at 
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the Privy Council.  This further explains the need to co-ordinate parliamentary 
scrutiny to ensure that orders are considered at the earliest possible meeting 
of the Privy Council.  The Committee may also recognise that certain 
legislation is brought forward by Ministers to implement EU Directives, 
sometimes to extremely short deadlines.  This provides a further example of 
where co-ordination across the United Kingdom is highly important and where 
disparate scrutiny timescales between Holyrood and Westminster could prove 
problematic. 
 
The paper already submitted to the Committee by my officials sets out in 
some detail a range of scenarios to demonstrate the practical difficulties that 
could arise from moving to a 50 day scrutiny period.  The paper serves to 
demonstrate disbenefits not only to the Government, but also to the 
Parliament and, interestingly, shows that extending the scrutiny period can on 
occasion reduce the opportunities for scrutiny.  I would hope that the 
Committee can reflect on these points before finalising its view on the merits 
of extending the 40 day scrutiny period. 
 
Pre-consolidation Modification of Enactments 
 
The proposed new section would give the Scottish Ministers an order making 
power allowing them the flexibility to make desirable pre-consolidation 
amendments when a particular area of the law was being consolidated.  
Annex A gives an example of how the proposed order making power would 
work in practice. 
 
At present a consolidation Bill can make substantive changes to the law being 
consolidated only if they meet a statutory test and are recommended by the 
Scottish Law Commission (or both the Scottish Law Commission and the Law 
Commission jointly).  At present, changes beyond those that meet the 
recommendation test would have to be made in a programme Bill, for which 
there might not always be space in the legislative programme. 
 
The new provision would enable changes to be made in an order which would 
be subject to parliamentary scrutiny – and so could be accepted or rejected.  
The new provision would greatly assist the consolidation process. 
 
Bruce Crawford MSP 
Minister for Parliamentary Business 
8 June 2009 
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Annex A 
 

POWER TO MAKE PRE-CONSOLIDATION AMENDMENTS 
EXAMPLE ILLUSTRATING HOW THE PROVISIONS WOULD OPERATE 
 
An example of its use would be if 3 Acts on housing are being consolidated 
into one.  The two newer Acts may define “house” as including a caravan.  
The oldest Act does not.  From a policy perspective it makes sense for the 
material in the oldest Act to apply to caravans. At present, a Bill would have to 
be passed to amend the oldest Act before the consolidation Bill was dealt with 
by the Parliament.  There might not be parliamentary time available to deal 
with the Bill amending the oldest Act.  Under the proposals, an Order could be 
made amending the oldest Act.  If the Order were agreed to by the 
Parliament, the consolidation Bill would reproduce the law as amended by the 
Order. 
 
Illustrative parliamentary timeline for Order and consolidation Bill 
 

1. Consolidation Bill team identify change in existing law that would 
facilitate the consolidation or would be desirable in connection with it 
(e.g. clarifying existing law or dealing with a missed consequential). 

 
2. Change put in Scottish Government draft Order. 

 
3. Draft Bill reproduces law as proposed to be amended by draft Order. 

 
4. Draft SSI containing Order laid before the Parliament. 

 
5. Draft Bill introduced in the Parliament / presented to either House of 

Parliament. 
 

6. Draft Order considered by SLC and subject Committee. 
 

7. If draft Order approved, consolidation Committee checks draft Bill 
accurately incorporates changes to the existing law provided for in draft 
Order. 

 
8. If draft Order not approved, draft Bill is amended so as to reproduce 

the existing law (and strip out changes provided for in Order). 
 

9. If draft Order approved – Order comes into force an instant before Bill 
comes into force. 

 
NOTES 
 
1. The precise timing for laying and considering the draft Order and for 

introducing and considering the draft Bill would be a matter that would 
need to be planned by the business managers in each case. 
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2. The fate of the draft Order needs to be known before the Bill is passed 
because if the draft Order is not approved, the Bill will need to be 
amended to strip out the changes that the Order proposed to make to the 
law. 

 
3. A number of Westminster Acts on particular topics contain specific powers 

similar to the power in section 43.  Section 43 would have the same effect 
as the specific provisions that are already on the statute book.  It would 
enable the power to be sued in relation to the consolidation of the law on a 
particular topic. 

 
4. An example of a use of a specific power is an order made under section 

36 of the National Health Service Reform and Health Care Professions Act 
2002 (which enables the Secretary of State to make an order amending 
the legislation relating to the health service in England and Wales).  The 
order made under that power is the National Health Service (Pre-
consolidation Amendments) Order 2006 (No. 1407). 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Letter from the Clerk to the Committee to the Scottish Government on 
the Delegated Powers Memorandum (DPM) 

 
Dear Jan 
 
1. The Subordinate Legislation Committee considered the above Bill on 
Tuesday 22 September and seeks an explanation of the following matters. 
 
Section 1(7) – Application of Part 1 – Definition of “Scottish instrument” 
 
The Committee asks the Scottish Government–– 
 
(a) to explain why it has elected to adopt a more restricted and closed 
definition of Scottish instrument together with a power to amend the definition 
which is a change in approach to that taken by the Interpretation Order and 
the draft Bill it consulted upon; 
 
(b) to explain why it is considered necessary or appropriate to take a power to 
remove categories of Scottish instrument, as well as to add further types?; 
 
(c) to explain the effect of the exercise of the power in section 1(7) to remove 
any of the types of instrument listed in section 1(4) (in relation to the 
interpretation and construction of such types of instruments made on or after 
the day when Part 1 of the Bill comes into force but before the change to the 
list), that would be affected by the change, and to comment on whether any 
such effects are considered to be desirable?; and 
 
(d) to explain whether it is intended that Orders of Council, Acts of Sederunt 
and Acts of Adjournal should be included within the current scope of the list in 
section 1(4) of the Bill as “Scottish instruments”, and whether this could be 
made clearer? 
 
Section 25(2) – Definitions in schedule 1 
 
(a) Given it is not explained in the DPM, why is it intended to include words 
and expressions in Schedule 1 based on a “frequent use” test, rather than 
other reasons for inclusion that might be used? 
 
(b) Has the Government considered whether any of the definitions as listed in 
Schedule 1 should be exempt from the power to modify definitions; for 
example, because they are of fundamental constitutional importance? 
 
(c) Can the Government explain why a power to modify is considered 
necessary rather than a power to add new definitions? 
 

271



(d) Has it been considered whether the exercise of the proposed general 
power to modify the definitions in Schedule 1 might alter the effect of existing 
Acts or instruments if terms are redefined in future? 
 
(e) Could the Bill make clearer that any future changes to the defined terms in 
Schedule 1 would only affect Acts or instruments made after the coming into 
force of the change? 
 
Section 34(2) – Power to change procedure to which subordinate 
legislation is subject 
 
Why has the Scottish Government considered that, following a resolution of 
the Parliament in terms of section 34(1), the Scottish Ministers should have 
the discretion, rather than the requirement, to make an order making the 
necessary modification of any enactment to give effect to the resolution? 
 
Section 42(1) – Publication, numbering and citation: regulations 
 
The Committee asks— 
 
(a) how it envisages the power in section 42(2)(a) to prescribe the form of 
SSIs could be used?  Has the Government considered if some ways of 
prescribing the form (as hypothetical examples, the length of instruments or 
formal requirements for the title) could affect the actual contents, and whether 
it is desirable to make clear in the power that the contents cannot be so 
prescribed?; and 
 
(b) in relation to section 42(2)(g), can the Government clarify the present 
arrangements by which charges for copy instruments, lists and annual 
editions are set?  Would the Government agree that paragraph (g) could 
enable charging for access to copy instruments on the OPSI or OQPS 
websites, and is it intended that any such (hypothetical) proposal could fall 
within the enabling powers in section 42? 
 
2. Please email your response to the shared e-mail address above by 5pm 
on Tuesday 29 September 2009. 
 
3. A copy of this letter goes, via email, to Colin Wilson, Ian Turner, Jane 
Martin, Duncan Isles, Al Gibson, Ian Nicol and Catherine Hodgson for their 
respective interests. 
 
Yours sincerely 
 
 
Dougie Wands 
Clerk to the Committee 
22 September 2009 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Letter from the Scottish Government to the Clerk to the Committee on 
the Delegated Powers Memorandum (DPM) 

 
Dear Dougie 
 
I refer to your letter of 22 September 2009 regarding the above in which you 
sought explanations for a number of matters related to the ILRB’s DPM.  As 
requested I provide our explanations below. 
 
Section 1(7) – Application of Part 1 – Definition of “Scottish instrument” 
 
(a) to explain why it has elected to adopt a more restricted and closed 
definition of Scottish instrument together with a power to amend the definition 
which is a change in approach to that taken by the Interpretation Order and 
the draft Bill it consulted upon; 
 
Scottish Government Response 
 
The definition of “Scottish instrument” in section 1(4) of the consultation draft 
of the Bill departed from the existing approach in the Interpretation Order.  In 
article 2(1) of the Order the expression means “Orders in Council, orders, 
rules, regulations, schemes, warrants, byelaws and other instruments made 
under an Act of the Scottish Parliament”.  The section in the consultation draft 
was framed in very wide terms and would have included the examples of 
instruments listed in the Interpretation Order as well as all other types of 
instrument made by virtue of an ASP.  It would therefore include directions 
given by the Scottish Ministers as well as codes of practice and guidance 
issued under an ASP.  The consultation paper invited views on whether the 
definition of “Scottish Instrument” should be as wide as proposed.  It also 
asked whether or not it was thought preferable to provide an exhaustive list.   
 
Respondents to the consultation generally favoured having a broad definition 
of “Scottish instrument” because it avoids the perceived difficulties with a “list” 
approach: the difficulty of compiling an exhaustive list; and the lack of 
flexibility to adapt to changing circumstances that would stem from having a 
list.   However, some respondents raised concerns that a broad definition 
could catch documents which have not been made following a legislative 
process (such as guidance documents intended for the general public) and as 
such the application of legal principles of interpretation would not be 
appropriate.   
 
As a result of the representations made in the consultation process, we felt 
that the overriding principle that the Bill should follow is that the definition 
should make it absolutely clear which types of instrument are caught.  We 
therefore decided to adopt the more restricted definition used in the Bill as 
introduced in order to remove any uncertainty on what types of instruments 
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are, and are not, covered.  However in order to address the concerns about 
lack of flexibility and the prospect of a list becoming out of date over time, we 
propose the power in section 1(7) to modify the definition in section 1(4).   
 
In summary, sections 1(4) and (7) are intended to balance the need to 
establish legal certainty as to what is included in the definition of ”Scottish 
instrument” with the desire to retain flexibility to amend the definition so that it 
is accurate and relevant  in the future. 
 
SLC Question 
 
(b) to explain why it is considered necessary or appropriate to take a power to 
remove categories of Scottish instrument, as well as to add further types?; 
 
Scottish Government Response 
 
We have carefully considered this point but are of the view that it is both 
necessary and appropriate to keep the power to modify the definition of 
“Scottish instrument” in section 1(7) of the Bill.  We would want to be able to 
add categories to the definition, as well as remove or amend as required, and 
the power to modify would allow us to do these things. This takes into account 
the ability to adjust terminology of the types of instruments caught if names 
were to change or to adjust a category which we did not intend to catch in its 
entirety and to substitute one type for a more restricted type.    A power to 
only add categories would be too restrictive, particularly taking into account 
that this is a new regime and it is appropriate that there is flexibility in 
approach.  Any modification would be by affirmative procedure and so would 
have appropriate Parliamentary scrutiny. 
 
SLC Question 
 
(c) to explain the effect of the exercise of the power in section 1(7) to remove 
any of the types of instrument listed in section 1(4) (in relation to the 
interpretation and construction of such types of instruments made on or after 
the day when Part 1 of the Bill comes into force but before the change to the 
list), that would be affected by the change, and to comment on whether any 
such effects are considered to be desirable?; and 
 
Scottish Government Response
 
The Scottish Government would only propose removing a type of instrument 
from section 1(4) after careful consideration of all the likely consequences of 
such a change.  We would also consider whether it was necessary to make 
savings or transitional provision in order to remove any undesirable effects 
that any change might have on existing Acts or instruments.   
 
SLC Question 
 
(d) to explain whether it is intended that Orders of Council, Acts of Sederunt 
and Acts of Adjournal should be included within the current scope of the list in 
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section 1(4) of the Bill as “Scottish instruments”, and whether this could be 
made clearer? 
 
Scottish Government Response
 
It is not intended that section 1(4) includes Orders of Council and the 
provision as drafted does not include Orders of Council.  Acts of Adjournal 
and Acts of Sederunt are intended to be covered and we will consider whether 
and, if so, what amendments may be required at Stage 2 to make it clearer. 
 
Section 25(2) – Definitions in schedule 1 
 
SLC Question 
 
(a) Given it is not explained in the DPM, why is it intended to include words 
and expressions in Schedule 1 based on a “frequent use” test, rather than 
other reasons for inclusion that might be used? 
 
Scottish Government Response
 
The purpose of an interpretation act is to shorten Acts and instruments by 
avoiding the need to repeat the most commonly used provisions or definitions 
of general application.  Consequently, the words and expressions that are 
included in schedule 1 are those that are considered to appear most 
commonly in legislation and so pass what is referred to as the “frequent use” 
test.  Those who responded to the consultation exercise did not propose any 
other selection criteria. 
 
SLC Question 
 
(b) Has the Government considered whether any of the definitions as listed in 
Schedule 1 should be exempt from the power to modify definitions; for 
example, because they are of fundamental constitutional importance? 
 
Scottish Government Response
 
The Scottish Government did not consider it necessary to exempt any of the 
definitions provided in schedule 1 from modification.  The definitions may only 
be changed if the Parliament is satisfied that an amendment is required and 
resolves to approve the change in an order.  In any event, an Act of the 
Scottish Parliament or an instrument made under it can define what an 
expression means in any particular case. 
 
SLC Question 
 
(c) Can the Government explain why a power to modify is considered 
necessary rather than a power to add new definitions? 
 
Scottish Government Response
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The power to modify, as opposed to only add new, definitions to schedule 1 
provided in section 25(2) provides flexibility for future events.  It would, for 
instance, allow redundant words or expressions to be removed from the list.  It 
may also be necessary to adjust an existing definition, for instance, where a 
later Act defines an expression.   
 
SLC Question 
 
(d) Has it been considered whether the exercise of the proposed general 
power to modify the definitions in Schedule 1 might alter the effect of existing 
Acts or instruments if terms are redefined in future? 
 
Scottish Government Response
 
The Scottish Government would only propose the modification of a definition 
given in schedule 1 after careful consideration of all the likely consequences 
of such a change.  We would also consider whether it was necessary to make 
savings or transitional provision in order to remove any undesirable effects 
that any change might have on existing Acts or instruments. 
 
SLC Question 
 
(e) Could the Bill make clearer that any future changes to the defined terms in 
Schedule 1 would only affect Acts or instruments made after the coming into 
force of the change? 
 
Scottish Government Response
 
In the interests of legal certainty and in order to ensure compliance with 
ECHR any changes to definitions would be done on a case by case basis but 
we would ensure that the application of any change would be made clear.  
 
Section 34(2) – Power to change procedure to which subordinate 
legislation is subject 
 
SLC Question 
 
Why has the Scottish Government considered that, following a resolution of 
the Parliament in terms of section 34(1), the Scottish Ministers should have 
the discretion, rather than the requirement, to make an order making the 
necessary modification of any enactment to give effect to the resolution? 
 
Scottish Government Response 
 
This was a matter covered by the Minister when he gave evidence to the 
committee on 28 April 2009.  As he explained, the decision to give the 
Scottish Ministers discretion to make an order following upon a resolution of 
the Parliament reflects the constitutional principle that, with certain significant 
exceptions, resolutions of the Parliament are not binding on the Government.  
However, in the event of the Parliament passing such a resolution, the 
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Scottish Government will carefully consider how to proceed on a case by case 
basis.   
 
Section 42(1) – Publication, numbering and citation: regulations 
 
SLC Question 
 
(a) how it envisages the power in section 42(2)(a) to prescribe the form of 
SSIs could be used?  Has the Government considered if some ways of 
prescribing the form (as hypothetical examples, the length of instruments or 
formal requirements for the title) could affect the actual contents, and whether 
it is desirable to make clear in the power that the contents cannot be so 
prescribed?; and 
 
Scottish Government Response
 
Section 42(2) elaborates upon the general power in terms of section 42(1) to 
make provision for or in connection with “the publication, numbering and 
citation of Scottish statutory instruments”. Given that context, the Scottish 
Government considers the power in section 42(2)(a) to prescribe the “form of 
instruments” to refer to, for instance, the design of any template to be used by 
QPS for publishing instruments and not to the content of the instrument. In the 
Scottish Government’s view any attempt to prescribe the content of 
instruments in terms of section 42(2)(a) would be ultra vires. 
  
It is presently envisaged that section 42(2)(a) will be used to make ostensibly 
the same provision as is presently made by article 5(2) of the Scotland Act 
1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 
1999. A copy of the proposed Regulations will be forwarded to the SLC 
shortly. 
 
SLC Question 
 
(b) in relation to section 42(2)(g), can the Government clarify the present 
arrangements by which charges for copy instruments, lists and annual 
editions are set?  Would the Government agree that paragraph (g) could 
enable charging for access to copy instruments on the OPSI or OQPS 
websites, and is it intended that any such (hypothetical) proposal could fall 
within the enabling powers in section 42?  
 
Scottish Government Response
 
Charges for copy instruments, lists and annual editions are set under the 
contracts let in the name of The Queen’s Printer for Scotland.   These 
contracts are based on the best possible prices which OQPS can obtain when 
they tender their service contracts and then by limiting any increases during 
the life of the contract to any movement in a combination of pricing indices 
(incl. RPI and Producer Price Indexes). In the case of individual copies of 
instruments this results in charges for printed copies being related strictly to 
the page extent of the item of legislation. The pricing of annual editions and 
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bound volumes is related to enabling the QPS contractor to recover the costs 
of production. 
 
The Scottish Government agrees that section 42(2)(g) could, in some 
circumstances, enable charging for access to instruments online. However, no 
such charge is levied at present and the Government has no present intention 
to alter that. Should Government policy in this regard subsequently change, 
any regulation made under section 42(2)(g) would be subject to the affirmative 
procedure. 
 
 
Jan Marshall 
Deputy Director 
Constitution and Parliamentary Secretariat 
29 September 2009 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 
Letter to the Convener from the Minister for Parliamentary Business on 

proposed amendments at Stage 2 
 

Dear Convener 
 
During an informal briefing session with the Subordinate Legislation and the 
Standards, Procedures and Public Appointments Committees on 8 September 
2009, my officials indicated that I would write to both Convenors providing 
details of possible amendments to the Bill that the Scottish Government may 
be considering bringing forward at Stage 2. I have decided to provide this 
information on possible amendments to the Committees in order to allow them 
to take this into account, as appropriate, during the stage 1 consideration of 
the Bill. 
 
Proposed stage 2 amendments 
 
At present we are considering making minor amendments to the Bill as 
follows:- 
 

• section 1 – we are keeping under review the application of Part 1 
including the definition of “Scottish instrument” to ensure that it meets 
the policy intention; 

• section 26 – following a meeting with the Law Society of Scotland 
about their concerns regarding electronic service of documents, we will 
make minor amendments to the section to clarify that consent to 
service by electronic means requires to be in writing; 

• section 33 – we have made provision to allow the exercise of certain 
powers subject to different Parliamentary procedures (no procedure 
and negative) to be combined in the same instrument. We propose to 
extend this to allow powers that are subject to negative and affirmative 
procedure to be combined in the same instrument; 

• local instruments and orders made under the Transport and Works 
(Scotland) Act 2007 (TAWS orders) – we are considering whether it is 
necessary to clarify the position on Parliamentary procedure in relation 
to local instruments. 

 
• schedule 1 – we are also keeping under review the list of words and 

expressions defined in the schedule and will amend, as appropriate. 
We have identified, for instance, that the definition of registered 
medical practitioner requires to be updated. 

 
The consideration of these amendments mentioned above has arisen for a 
number of reasons: to ensure the Bill’s provisions work as effectively and 
efficiently as possible; in order to meet concerns raised in response to the 
Parliament’s call for evidence; or to provide further clarification of the policy 
intention. However, as the committees will see, the matters under 
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consideration are not significant and, so far as I am aware, are unlikely to be 
controversial. 
 
It may be that further amendments will become necessary as the Bill 
progresses. I will endeavour to keep the Committees informed of the need for 
any further amendment as soon as practicable. 
 
Post laying modification to instruments 
 
The SLC recommended in the 14th Report, 2007, Inquiry into the Regulatory 
Framework in Scotland and in the 12th Report, 2008, Inquiry into the 
Regulatory Framework in Scotland (recommendation 16) that consideration 
be given to creating a mechanism to allow minor changes to be made to 
instruments after they have been laid in draft. 
 
The Government in its response to both Reports agreed that there appeared 
to be merit in the proposal and that it was certainly one worth exploring 
further. As a result, my officials have been discussing it with the clerking team. 
In considering the matter in greater depth, however, it has been recognised 
that there may be practical and technical issues to be overcome in devising 
such a mechanism. Whilst these may not be insurmountable, we have come 
to the view that the necessary provision would add complexity to a process 
which the Bill is intended to streamline. In the circumstances, we do not 
propose to pursue this policy option further and do not at present propose to 
bring forward an amendment to the Bill to implement the committee’s 
recommendation. I wish to assure the Committee that we have given the 
matter our full consideration and have come to this conclusion for reasons 
that seem to us to be consistent with the general principles of the Report. 
 
Regulations under section 44 (Queen’s printer to publish instruments) 
 
I would also like to take this opportunity to provide the committees with a draft 
set of regulations to be made under section 44 of the Bill. The draft is still 
work in progress however I would hope that it will illustrate how we intend to 
exercise the power. 
 
Can I also take this opportunity to clarify the Scottish Government’s position in 
relation to Recommendation 9 of the SLC’s 12 Report (2008). During an 
exchange with Ian McKee MSP at the Committees meeting on 28 April 09 
regarding the Scottish Government’s position in relation to Recommendation 
9, I had unintentionally indicated that the Bill departed from the SLC’s 
recommendation, in that it does not retain the Class 3 procedure affirmative 
procedure. As you will be aware from my response to the SLC’s 12th Report 
(2008) the Scottish Government welcomed the retention of this procedure, 
whilst rejecting the introduction of an “emergency negative procedure”. The 
Bill does nothing to alter this position and I wish to confirm this to the 
committee in order to avoid any confusion on the point. 
 
My officials will continue to cooperate with the clerking team and provide 
whatever assistance they can. 
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Bruce Crawford MSP 
Minister for Parliamentary Business 
20 October 2009 
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Subordinate Legislation Committee 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Minister for Parliamentary Business response to points raised in the 
Committee’s letter of 27 October 09 

 
Dear Convener 
 
I refer to your letter of 27 October 2009 concerning the Interpretation and 
Legislative Reform Bill, which is currently the subject of Stage 1 consideration 
by the Committee. 
 
The attached annex contains the Government’s response to each of the 
points raised by the Committee. 
 
I hope that this information will assist the Committee in its deliberations. 
 
 
Bruce Crawford MSP 
Minister for Parliamentary Business 
9 November 2009 
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ANNEX 
 
 
INTERPRETATION AND LEGISLATIVE REFORM (SCOTLAND) BILL 
 
Each of the questions set out in Subordinate Legislation Committee’s letter of 
27 October 2009 is set out below, followed by the Scottish Government’s 
response in bold. 
 
Part 1 – Interpretation 
 
Section 4 – Exercise of powers before commencement of Act of the Scottish 
Parliament 
 
• Why does the pre-commencement period begin on the date of Royal 

Assent? The power would not be of legal effect at all until after Royal 
Assent. To be clear that Royal Assent had been given should this 
provision not wait until the date after Royal Assent? 

 
In terms of section 28(3) of the Scotland Act 1998, Royal Assent is 
deemed to have been received at the beginning of the day on which the 
relevant Letters Patent are recorded. The pre-commencement powers 
conferred by section 4 of the Bill are therefore legally effective from the 
beginning of that day; regardless of whether the relative Bill receives 
Royal Assent later in the day. 
 
• Does this only apply to powers of Ministers?  For example if a new office 

were created – like the Keeper of the Register of Tartans – can the Keeper 
exercise functions under this power before the provisions conferring those 
functions are commenced? 

 
The pre-commencement powers are generally applicable.  So in the 
example given, the Keeper of the Register of Tartans could undertake 
the activities referred to in section 4(1) of the Bill, subject to the caveats 
of subsections (2) and (4) before the provisions of the Scottish Register 
of Tartans Act 2008 comes into force. For instance the Keeper might 
work in advance on establishing a website ahead of section 4(2)(a) of 
the 2008 Act coming into force. 
 
Sections 10 & 11 – references to Acts 
 
• What, specifically, is printed under the authority of Queen’s Printer or 

HMSO? 
 
The Queen’s Printer is appointed under Letters Patent. The Letters 
Patent under which the current office holder was appointed describe the 
office as– 
 
“…the Office of Printer to Us of all and singular acts of Parliament 
heretofore printed by the Royal Typographers for the time being or 
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hereafter to be printed or purporting so to be by the command or 
authority of Us or of the Parliament of Our United Kingdom…” 
 
Thus the Queen’s Printer is enjoined to print Acts of the Westminster 
Parliament (both public and private and local). She is further obliged to 
print SIs, Statutory Instrument Issue Lists and annual editions of 
statutory instruments all in accordance with the Statutory Instruments 
Regulations 1947. 
 
The following are also printed under the authority of the Queen’s 
Printer:— 
 
- Annual Bound Volumes of Public General Acts and Church 

Measures; 
- Annual Chronological Tables of Statutes; 
- Chronological Tables of Local and Private Legislation; 
- Explanatory Notes to Public General Acts; 
- Measures of the National Assembly for Wales and corresponding 

explanatory memoranda; 
- Statutory Instruments made by the Welsh Assembly Government and 

corresponding explanatory memoranda; 
- Annual Bound Editions of Statutory Instruments made by the 

National Assembly for Wales; 
- Explanatory memoranda to UK Statutory Instruments; 
- Northern Ireland Orders in Council and corresponding explanatory 

memoranda; 
- Acts of the Northern Ireland Assembly and corresponding 

Explanatory Notes; 
- Statutory Rules of Northern Ireland and corresponding Explanatory 

Memoranda; 
- Annual Bound Volumes of Statutory Rules of Northern Ireland; 
- Annual Volumes of the Statutes of Northern Ireland; 
- Index to the Statutory Rules and Orders of Northern Ireland; 
- Chronological Table of the Statutes of Northern Ireland; 
- Cumulative Supplement to the Statutes Revised of Northern Ireland; 
- Chronological Table of Statutory Rules; 
- Acts of the Parliament of Scotland (1424-1707), most recently printed 

in 1966. 
 
• Why were these versions chosen as the official reference points? 
 
The Bill adopts the same official reference points as the Interpretation 
Act 1978 and the Transitional Interpretation Order before it. As the 1978 
Act and the Transitional Order will continue to be relevant to the 
interpretation of legislation to which Part I of the Bill does not apply, it 
would not be helpful to provide different official reference points in 
respect of that legislation to which Part I does apply.  
 
In any event, the Government is not aware that the current official 
reference points cause any difficulty. It is imperative in any system 
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which depends upon legislative texts to have authoritative versions of 
those texts. The Queen’s Printer is appointed for the purpose of 
producing those authoritative versions. Queen’s Printers have carried 
that function out since the first holder of that office was appointed in 
1889 and the Government sees no reason to change that position now.  
 
• What about the sources suggested by Professors McQueen and Blackie? 
 
The answer to the previous question explains why the Government does 
not consider it desirable to prescribe alternative official reference 
points.  

 
• Should there be “authoritative versions” of legislation issued by other UK 

administrations? 
 
The Bill makes provision regarding the authoritative versions of 
legislation which forms part of the law of Scotland. The legislation of 
other UK devolved administrations cannot form part of the law of 
Scotland and therefore the Government sees no need to make provision 
in respect of such legislation. 
 
Sections 12 & 14 – scope of references to EU legislation and UK legislation 
 
• Is it sufficiently clear that section 12 does not capture changes to the EU 

instrument that is referred to by “future” EU instruments? 
 
• Which date is the date at which the reference to the EU instrument is to be 

fixed?  Is it the date the ASP is passed or instrument made since this is 
the date at which the Parliament will know what the scope of the EU 
instrument is, or by Royal Assent in the case of an ASP since that is final 
legislative act?  What about any changes that occur in the interim and the 
risk of change in meaning? 

 
• What about EU amendments which are made at the relevant time but 

come into force at a future date? Are they covered? Is this sufficiently 
clear? 

 
The Government’s intention in drafting section 12 was to ensure 
consistency with the provisions regarding the interpretation of EU 
instruments in the Interpretation Act 1978, as amended by the 
Legislative and Regulatory Reform Act 2006. 
 
Sections 15 – 19 – effect of repeals 
 
• Why are there limits on the effect of these sections by reference to what is 

being repealed or revoked?  Should these rules not apply to all situations 
where future ASPs or future Scottish instruments repeal or revoke 
legislation? 
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Like the application of the whole of this Part, the effect of repeals is 
confined to ASPs and Scottish instruments.  As such it does not deal 
with the case where a Westminster Act is repealed (or an instrument 
under such an Act is revoked) by an ASP or Scottish instrument 
because this is dealt with by section 23A of the Interpretation Act 1978.   
 
• If these rules do not apply to any particular circumstances which rules do 

apply? 
 
The interpretation, including the repeal of Westminster Acts and 
instruments are to be governed by the 1978 Act.  Also, this Part sets out 
the default position so an ASP or SSI could provide for circumstances in 
which the general rules were not to apply and could prescribe particular 
rules to apply in those circumstances. 
  
• What are the limits (if any) on modifications in the course of repeal and re-

enactment which are permitted by section 19? How is this to be tested? Is 
this sufficiently clear? 

 
This provision replicates the effect of paragraph 14(2) of Schedule 1 to 
the Interpretation Order. The extent to which a new provision can fairly 
be described as a re-enactment with modification is a matter which will 
be tested by the courts. The provision intentionally allows the courts a 
degree of latitude; the objective being to ensure that the courts can give 
a sensible interpretation to the provisions on the statute book as a 
whole. 
 
Section 21 – Forms 
 
• Why does this rule only apply to forms prescribed under ASPs and not in 

any future Scottish instrument (which may be made under powers under 
Acts of the Westminster Parliament)? Is this not an important restriction 
given that forms are more likely to be found in subordinate legislation 
rather than primary legislation? 

 
The use of the word “under” will capture forms made in Scottish 
instruments since the power to prescribe forms may be in, for example, 
a regulation making power in an ASP.   
 
If the Scottish instrument is made under powers contained in 
Westminster legislation, it will be the provisions in the Interpretation Act 
1978 which apply. 
 
• This rule employs a test of what is “material” or what is “misleading”. Can 

you explain how these terms are to be construed? Is this considered to be 
sufficiently clear? 

 
In drafting section 21 of the Bill it was the Government’s expectation 
that the words “material” and “misleading” would be given their 
ordinary, dictionary meanings.  The Government is satisfied that the 
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words “material” and “misleading” are sufficiently clear. Ultimately, the 
interpretation of these terms would be a matter for the courts.  
 
Part 2 – Scottish Statutory Instruments 
 
Section 33 - Combination of certain powers 
 
• There is a need to preserve any additional requirements such as 

consultation which apply in relation to the respective enabling powers.  
The Bill states that requirements for one power do not apply to powers 
with which it is combined. Would it be helpful to clarify expressly that any 
additional requirements are unaffected by the combination of powers? 

 
As we have indicated already, we intend to bring forward an amendment 
at Stage 2 which will allow for the combination of powers subject to 
affirmative procedure too. We anticipate that the current drafting of 
section 33 is likely to change. 
 
The Government’s intention is to allow the mixing of enabling powers 
subject to different levels of parliamentary scrutiny in a single 
instrument not  to affect any other procedural requirement which may 
apply to the exercise of the powers being combined. We consider the 
drafting reflects that policy intention. 
 
 Subsection (4) clarifies that requirements (other than the parliamentary 
scrutiny requirements) which apply to one power are not, by virtue of 
section 33, extended to apply to any other powers. Express provision to 
that effect is included because section 33(3) does extend the 
parliamentary scrutiny requirements which apply to one of the powers 
being combined to the others.  
 
But there is nothing in section 33 to disapply requirements to which any 
of the powers being combined may be subject. On the basis that the 
Government does not perceive any risk of ambiguity, we consider it 
would not be helpful to elongate the drafting of section 33.  
 
Furthermore, the Committee will appreciate that this not new. It is 
already the case that powers subject to different statutory preconditions 
can be exercised in the same instrument where they are subject to the 
same parliamentary scrutiny procedure. In that event the preamble to 
the instrument makes clear which precondition applies to which power. 
There is no suggestion that any precondition ceases to apply because 
the relevant power is being exercised in conjunction with other powers 
which are not subject to the same preconditions. To include the 
suggested provision in section 33 may create doubt about whether 
preconditions cease to apply where powers subject to the same 
parliamentary procedure but different preconditions are being mixed in 
other circumstances.  We would not wish to create that doubt. 
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Schedule 3 – modification of pre-commencement enactments (introduced by 
section 35) 
 
• Can you clarify whether further work is being done to clarify which types of 

SSI are to be excluded from the definition of devolved subordinate 
legislation? 

 
The Government is giving further consideration to how best to clarify 
the types of SSI which are to be excluded from the definition of devolved 
subordinate legislation. 
 
Specifically there are some instruments which, having highly localised 
and temporary effect, are not presently laid before or subject to any 
scrutiny by the Parliament. Neither the Parliament nor the Government 
proposed that those instruments should be treated differently in future.  
 
Section 37 of the Bill, as presently drafted, refers to those instruments 
as subordinate legislation “in the nature of a local and personal or 
private Act.” That picks up the definition of “local instrument” from 
article 6(2) of the S.I. Transitional Order. But the Government has always 
regarded that formulation as a marker in need of further clarification. 
The Government intends to provide that clarity by bringing forward an 
amendment at Stage 2. 
 
• How will this affect harbour orders and other orders under the Transport 

and Works (Scotland) Act? 
 
The Government’s intention is to maintain the status quo in relation to 
which instruments are and are not subject to parliamentary scrutiny. As 
confirmed in response to the previous question, the Government does 
not wish to subject orders which are not presently laid before the 
Parliament to any formal procedure. Equally the Government is 
concerned that orders which are currently scrutinised by the Parliament 
should continue to be. 
 
As presently drafted section 37 excludes from the definition of 
“devolved subordinate legislation” and so from any parliamentary 
scrutiny requirements, subordinate legislation “in the nature of a local 
and personal or private Act.” As stated above, the Government will be 
bringing forward an amendment at Stage 2 to refine the operation of 
section 37. In particular, the Government acknowledges that the current 
drafting may go too far in encompassing harbour orders and other 
orders made under the Transport and Works (Scotland) Act 2007, even 
where they are subject to Parliamentary scrutiny. 
 
• When the Scottish Parliament recently agreed to provide for made 

affirmative procedure in some circumstances why should these be 
converted to draft affirmative? 

 

288



The Bill seeks to simplify the regulatory framework, consistent with the 
recommendations set out in the Committee’s 2008 report [Subordinate 
Legislation Committee, 12th Report, 2008, Inquiry into the Regulatory 
Framework in Scotland (SPP 74)].  It is an inevitable consequence that 
previously agreed scrutiny procedures will be affected by such reform.  
Recommendation 6 of the Committee’s report was that “…unless 
compelling reasons can be identified for retaining… class 2 (made 
affirmative) procedures [it] should be discontinued.”  The Government 
has been unable to identify any compelling reason for the retention of 
made affirmative procedure generally. Nor have any of the consultees 
advocated its retention. 
 
• It may be argued that moving from draft negative to negative procedure is 

a downgrading in parliamentary control.  What justification does the 
Government offer for modification of powers currently in class 2 to the 
negative procedure? 

 
We would understand the question to be about converting draft negative 
procedure (class 4) to the negative procedure (class 5). 
 
As explained in response to the previous question, the overarching 
policy intention underpinning this Part of the Bill is to simplify the 
scrutiny framework in implementation of the Committee’s 2008 report. 
Recommendation 6 of that report, in addition to dealing with class 2 
procedure also stated “unless compelling reasons can be identified for 
retaining… class 4 (draft negative) procedures [it] should be 
discontinued.”  
 
The Government has not been able to determine why some older UK 
Bills provided for a draft negative procedure. Nor has the Government 
been able to identify any compelling reason for retaining it.   
 
Schedule 4 – application of Part 2 to Statutory Instruments laid before the 
Scottish Parliament (introduced by section 36) 
 
• Is there provision in schedule 4 which replicates the effect of article 10(1) 

of the Transitional Order in its application to SIs which have to be laid only 
before the Scottish Parliament? 

 
No. 
 
• If not, why has this provision not been replicated – especially given the 

upgrading of the Scottish rules with the removal of the “not laid” category 
of instruments? 

 
• Can it be clarified that section 31 does apply to SIs to which paragraph 2 

of schedule 4 applies? 
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The Government  acknowledges  that these questions raise points that 
require further consideration, and will look at the possible need for 
amendment. 
 
• What about any other types of affirmative – are there made affirmative or 

emergency class 3 SIs that might have to be laid in the Scottish 
Parliament – which would therefore need provision in schedule 4? 

 
The Government has adapted procedures for the parliamentary scrutiny 
of SIs only to the extent that enactments subject SIs to those 
procedures before the Parliament. As far as the Government is aware 
there are no SIs subject to any other types of affirmative procedure 
which might be laid in the Scottish Parliament. Schedule 4, accordingly, 
makes no provision for such procedures. 
 
Part 3 – Publication of Acts and Instruments 
 
Section 41(2) – Queen’s Printer to publish instruments / section 42(2)(d) – 
regulations may make provision to disapply section 41(2) 
 
• In terms of section 44, there is no duty on the Queen’s Printer to print 

SSIs. Regulations under section 42(2) could disapply the requirement in 
section 41(2) to publish a copy, anywhere. This could be done in respect 
of an instrument or classes of instrument. In what circumstances does the 
Government consider that the obligation to publish or print an instrument 
or class of instrument might be removed? 

 
The power provided for in terms of section 42(2)(d) is directed 
particularly at any requirement to print SSIs which may arise in terms of 
section 41(2). At present, the Queen’s Printer for Scotland is not 
required to print instruments classified as “local” except in certain 
limited circumstances. The Government envisages that section 42(2)(d) 
may be used to make similar provision in relation to the printing of local 
instruments. 
 
The Government is clear that section 42(2)(d) should not be used to 
remove the requirement to publish an instrument or class of instrument 
altogether. Having listened to the evidence the Committee has received 
on the Bill, the Government has decided to bring forward an amendment 
at Stage 2 to address this point. The amendment will establish a free 
standing duty on the Queen’s Printer to publish all SSIs online. That 
duty will be placed on the face of the Bill and not subject to modification 
by subordinate legislation.  
 
• Section 41(3) is to the effect that in proceedings against a person for an 

offence consisting of a contravention of a Scottish statutory instrument, it 
is a defence to prove that, at the date of the alleged contravention, the 
instrument had not been published by the Queen’s Printer.  How does the 
potential disapplication of the s41(2) publishing requirement sit with the 
defence which is to be available under s41(3)? Does it produce the 
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intended result as to when that defence might be available 
(notwithstanding s41(4))?  

 
As stated in response to the previous question, the Government intends 
to bring forward an amendment at Stage 2 which will ensure that there 
will always be a duty to publish. 
 
PART 5 – Orders subject to Special Parliamentary Procedure 
 
• With the Bill being drafted before the inclusion of hybrid Bill procedures in 

Standing Orders of the Parliament, could the Government comment on 
whether private bills procedure is still considered to be the most 
appropriate default mechanism to consider the Bill or an order made by 
the Scottish Ministers, other than on application of another person?   

 
Section 50(3) of the Bill provides a default procedure for the 
confirmation, by Private Bill procedure, of any order objected to in terms 
of the SPP until such time as the Parliament sees fit to make provision 
for a different procedure in its standing orders. 
 
It will be open to the Parliament to provide in standing orders for any 
order subject to SPP, which is objected to, to be scrutinised using the 
Parliament’s Hybrid Bill procedure or indeed any other procedure the 
Parliament may deign to devise. 
 
• Has the Government given any consideration to replacing the special 

parliamentary procedure in the longer term, or to changing the procedure 
for the orders to affirmative (rather than negative at present)?   

 
The Government mooted the possibility of replacing the SPP in the 
consultation paper on the Bill. It was proposed that a procedure similar 
to that established under the Transport and Works (Scotland) Act 2007 
may be appropriate; since that procedure replaced the SPP in relation to 
roads and harbour orders. 
 
Two respondents supported that proposal. But the majority of those 
who addressed the question preferred the retention of the status quo. 
Amongst those was the National Trust for Scotland, which has cause to 
deal with the SPP in the context of compulsory purchases. 
 
The Government concluded that it would be better not to attempt to 
remodel the SPP in any general way. The responses to the consultation 
paper certainly provided no clear mandate to do so. The SPP is a legacy 
from Westminster legislation, still extant only in relation to a few matters 
such as Compulsory Purchase Orders under certain enactments and 
alterations to public rights of way. Rather than attempt to change it 
generally the Government’s view is that it is better to consider whether 
and how it should be replaced having proper regard to all the facts and 
circumstances of the particular situations in which it still applies. 
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As regards changing the procedure for SPP orders from the affirmative 
to the negative procedure, the Government believes the negative 
procedure provides the correct level of parliamentary scrutiny. And, as 
mentioned, consultees did not advocate any change to the current SPP 
regime.  
 
• Is it intended that the failure to lay a special procedure order does not 

affect its validity? Could the position in the Bill be explained, and is there a 
departure from the position in the “SPP Order”, because it appears article 
4 of the Order is not replicated in the Bill? 

 
Section 32 of the Bill applies to Scottish statutory instruments made 
under SPP in the same way that it applies to any other Scottish statutory 
instrument. That is, it defines “laying of the instrument” by reference to 
the Parliament’s standing orders. It also provides that any failure to 
adhere strictly to the standing order’s requirements does not affect the 
instrument’s legal validity. In the Government’s view, section 32 clarifies 
the common law position in the latter regard. 
 
The Bill does not replicate article 4 of the SPP Order in a standalone 
provision because the Government did not consider it necessary to do 
so. There is no departure from its effect. Article 4 of the SPP Order 
provides that an order is of no effect until the Scottish Ministers have 
laid it before the Parliament and brought it into operation in accordance 
with the SPP Order’s provisions. Likewise, section 50(2) of the Bill 
provides that an order subject to SPP, which has been objected to, 
cannot take effect unless confirmed by an ASP and section 51(4) 
provides that an order which has not been objected to cannot take effect 
until the completion of the 40 day annulment period or such later date as 
may be specified.   
 
PART 7 – Miscellaneous and General 
 
Section 55 – Meaning of “enactment” in Acts of Parliament and instruments 
made under them 
 
• What are the policy objectives underlying section 55?  Why are those 

objectives considered to outweigh any disadvantages that might arise from 
having such an apparently complex rule? 

 
In the Government’s view, the Interpretation Act 1978 currently puts the 
default position for the interpretation of the word “enactment” where it 
appears in pre-devolution legislation the wrong way round. Presently 
“enactment” is defined as excluding ASPs and SSIs.  The experience of 
devolution over the last 10 years has revealed that it would be preferable 
for the word to include ASPs and SSIs. Where it is not so interpreted, 
the resulting failure of the pre-devolution statute book to interface with 
the post devolution statute book has the potential to create problems.  
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Section 55 will address any issues which could arise by ensuring, 
insofar as it is possible to do so within the bounds of legislative 
competence, that unless a contrary intention appears, reference to an 
“enactment” in pre-devolution legislation includes ASPs and SSIs. The 
Government is presently discussing with the United Kingdom 
Government whether they would be willing to bring forward an order to 
complete the picture and extend the effect of section 55 to legislation 
outwith the Parliament’s legislative competence. 
 
In addressing this issue, the Government has sought to mitigate the 
resulting complexity of the new interpretation rule. For that reason 
“enactment” will include ASPs and SSIs in both pre-devolution 
legislation and in legislation passed after section 55 comes into force. 
However the Government did not consider it advisable to extend that 
same rule to legislation which has been passed in the supervening ten 
years or so. Legislation drafted during that period will have been drafted 
to take account of the rule currently set down in the 1978 Act. The 
Government concluded that it would not be desirable to reverse the 
interpretative background against which that legislation had been 
drafted.   
    
• Can it be explained why it is thought appropriate to have a new rule 

(amending the existing Scotland Act provision) that in Westminster Acts or 
subordinate legislation which were passed or made before 1 July 1999, 
the word “enactment” will be taken (from the date when section 55 comes 
into force) to include ASPs or instruments under ASPs?  

 
We would refer the Committee to the answer to the previous question, 
which also addresses this issue. 
 
 
SCOTTISH GOVERNMENT 
November 2009 
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Subordinate Legislation Committee 

Interpretation and Legislative Reform (Scotland) Bill  

Supplementary submission from the Minister for Parliamentary Business 

Dear Convener 

During the evidence session that I attended in relation to the provisions of the 
Interpretation and Legislative Reform (Scotland) Bill on 03 November 09, I 
undertook to write to the Committee to clarify the Scottish Government’s position 
on two issues. The issues were: 

(a) the omission of the word “necessary” from the provisions regarding 
 breaches of the 28 day rule; and 

(b) concerns raised by the Faculty of Advocates in relation to 
 preservation of SSIs given that the Bill imposes no express 
 obligation on the Queen’s Printer for Scotland (“QPS”) to print 
 future Scottish statutory instruments (“SSIs”). 

I also wish to take this opportunity to provide the Committee with an explanation 
of the Scottish Government’s reasoning for not providing an Equality Impact 
Assessment (“EIA”) for the Bill. 

Section 31 – 28 Day Rule 

Issue (a) was raised by Mr Chisholm (the relevant discussion appears in the 
Official Report of the evidence session at column 764). 

Mr Chisholm noted that article 10(3) of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Statutory Instruments) Order 1999 (“the Transitional SI 
Order”), provides that an instrument subject to the negative procedure can only 
be brought into force fewer than 21 days after being laid where it is “necessary” 
to do so. Sections 28 and 31 of the Bill, which will replace articles 10 and 11 of 
the Transitional SI Order in making provision for the negative procedure, make 
no reference to a breach of what will become the 28 day rule having to be 
“necessary”. Mr Chisholm expressed concern that the consequence of that 
word’s omission might be to lessen the inhibition Governments feel about 
breaching the rule. 

The Government confirms that it is certainly not its intention to usher in a less 
rigorous approach to breaches of the 28 day rule. Indeed it is precisely because 
the Government recognises the importance of giving the Parliament an 
opportunity to consider an instrument before bringing it into force that the 
provisions of the Bill will extend the period for that scrutiny from 21 to 28 days. If 
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the authority responsible for an instrument decides not to allow the full 28 days, 
the Bill will require that authority to explain its reasons in writing to the Presiding 
Officer. If the Parliament is not satisfied by those reasons then, as would happen 
at present, the Parliament could resolve to annul the instrument. The Bill does 
nothing to materially alter the current position and it certainly does nothing to 
weaken the position of the Parliament and its committees in determining whether 
a breach of the rule is justified. 

In fact the converse is true. The word “necessary” has deliberately not been 
included in the Bill to ensure that, ultimately, it is for the Parliament, not the 
courts, to assess the adequacy of the reasons adduced for any breach of the 28 
day rule. 

As I alluded to during the meeting, I wrote to the Convener on 28 September 
2008 to explain the Government’s understanding that article 10(3) of the 
Transitional SI Order is directory, not mandatory in effect. I wrote in the context of 
the Plastic Materials and Articles in Contact with Food (Scotland) Amendment 
Regulations 2008 (SSI 2008/261). During the course of considering that 
instrument, it emerged that there was a difference in opinion between the 
Parliament and the Government about the meaning of article 10(3). The 
Parliament’s view was that a breach of the 21 day rule which is not objectively 
“necessary” renders the instrument legally invalid. If that view is correct, then 
ultimately the courts can be asked to decide whether a breach of the 21 day rule 
is “necessary”. The Government’s view was, and remains, that there is no legal 
significance to the word “necessary” in article 10(3). On the Government’s view, if 
the Parliament does not accept a breach of the 21 day rule to be justified it can 
resolve to annul the instrument. But if the Parliament accepts the reasons given 
by the responsible authority and decides not to annul the instrument, it should not 
be possible to reopen the issue in the courts and have the instrument declared 
invalid on the basis that the court takes a different view from the Parliament. 

The Government considers it important, as a matter of constitutional principle, 
that it should be for the Parliament not the courts to decide whether to tolerate a 
breach of the 28 day rule. Moreover, allowing the matter to be dealt with in the 
courts risks prolonged uncertainty about the validity of an instrument. A legal 
challenge to the necessity of breaching the 28 day rule may not be raised until 
months, or even years after the instrument came into force. The court’s 
consideration of the issue, which may go through several appeal stages, could 
take months or years more. During all of that time citizens would be uncertain 
about whether they need to conform to the instrument’s provisions. That is not 
consistent with basic principles of good governance which require laws, as far as 
possible, to operate reliably and calculably. 

To make the position clear going forward, the Bill contains no express stipulation 
of the circumstances in which a breach of the 28 day rule is permissible. Since 
there will be no statutory test, there will be no issue for the courts to exercise 
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jurisdiction over. The Bill thereby ensures that it will be solely for the Parliament 
to decide whether to accept the reasons given for a breach of the 28 day rule. 

Section 42 – Publication and preservation of SSIs 

Issue (b) was raised by Dr McKee’s question regarding section 1(6) of the Legal 
Deposit Libraries Act 2003 (“the 2003 Act”). The relevant discussion appears in 
the Official Report of the evidence session at column 767. 

The 2003 Act is a re-enactment of section 15 of the Copyright Act 1911, which 
required publishers of print media to deposit a copy of printed publications with 
the legal deposit libraries (including the National Library for Scotland). The 
innovation of the 2003 Act is that it also makes provision which will allow the 
Secretary of State to incrementally extend the duty to deposit to encompass non-
print media. However, to date, no Regulations have been made requiring non-
print media to be deposited and thus if SSIs were only published electronically 
they would not, for the time being, be subject to the 2003 Act. 

But, as the Scottish Government has consistently made clear, it has always been 
intended that the Regulations to be made under section 42 of the Bill will require 
the QPS to make printed copies of SSIs available to the public on request. It is 
the Scottish Government’s view that any SSI so published will be subject to the 
requirement to be deposited in terms of the 2003 Act. The difficulty Dr McKee 
alluded to arises in the event that the UK Government makes Regulations under 
the 2003 Act requiring the deposit of electronic versions of SSIs. As he observed, 
section 1(6) of the 2003 Act states that a copy of a work is to be deposited “in the 
medium in which it is published”. That raises the question: if SSIs are published 
electronically and in print, in which media should they be deposited? Section 2(2) 
of the 2003 Act provides for that question to be answered by the Secretary of 
State in Regulations, but again no Regulations have yet been made. Accordingly 
the Scottish Government cannot, at this stage, deny the suggestion that the 
transmission of electronic copies of SSIs could, at some stage in the future, 
satisfy the delivery requirements of the 2003 Act. 

However, the QPS does at present print annual editions containing all general 
and some local SSIs made each year, together with a list of the SSIs and an 
index. The annual edition does, in our view, fall to be delivered in terms of the 
Legal Deposit Libraries Act 2003. 

The Scottish Government fully recognises the importance of ensuring a proper 
record is kept of all legislation. In that regard it is important to note that the 
preservation of SSIs is not solely secured by virtue of their being deposited with 
the legal deposit libraries. Currently the Keeper of the Records of Scotland (“the 
Keeper”) is under a general duty, in terms of the Public Records (Scotland) Act 
1937, to preserve and make available public records. The preservation of SSIs is 
currently carried out by the Keeper under that general duty. 
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Specific provision for the preservation by the Keeper of official prints of ASPs is 
presently made by the Transitional SI Order. Section 40 of the Bill replicates that 
provision. In their response to our consultation on the Bill, the Faculty of 
Advocates were welcoming of the draft provision, which became section 40. 
They went on to suggest that all parliamentary publications should be dealt with 
in this manner. 

I am at present considering whether or not to include in the Bill a specific duty on 
the Keeper to preserve SSIs, similar to that imposed on him by section 40 of the 
Bill in relation to ASPs. I am also considering whether or not to include a duty on 
the QPS to provide a printed copy of each SSI to the National Library of 
Scotland.

Equality Impact Assessment 

The Scottish Government acknowledges that it has now become common 
practice for an EIA to accompany every Bill when introduced into the Parliament, 
and indeed all other session 3 Bills to date have had one. As the Committee will 
appreciate from both their own deliberations on the Bill and the Accompanying 
Documents, the provisions of the Interpretation and Legislative Reform 
(Scotland) Bill deal with matters of a technical, legal nature. The Bill deals 
principally with the minutiae of the processes for making SSIs and points of detail 
about the interpretation of ASPs and SSIs. As a consequence the Bill, unusually, 
has no direct or indirect impact on the general public, business, charities or any 
other organisation within civic Scotland. Accordingly an EIA was not thought 
necessary.

I hope that this information will assist the Committee in its deliberations. 

Bruce Crawford MSP 
Minister for Parliamentary Business 
19 November 2009. 
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INTERPRETATION AND LEGISLATIVE REFORM (SCOTLAND) BILL 
INFORMATION ON THE SUBORDINATE LEGISLATION COMMITTEE’S STAGE 1 
REPORT 
 
The Government welcomes the Subordinate Legislation Committee’s 51st Report, 
2009 (Session 3), Stage 1 Report on the Interpretation and Legislative Reform 
(Scotland) Bill (51st Report, 2009 – SP Paper 353) and commends both the 
Subordinate Legislation Committee (the “Committee”) and the Standards, 
Procedures and Public Appointments Committee on the balanced and constructive 
manner in which they have scrutinised the Bill and the carefully considered 
conclusions which have been arrived at.  The Report represents the continuation of a 
constructive process of engagement between the Government and the Parliament in 
relation to matters of legislative reform. 
 
The Report provides a comprehensive review of the provisions in the Bill.  The 
Government welcomes and supports many of the comments and recommendations 
made by the Committee.  However, as discussed below there are a few areas where 
we do not concur with the position arrived at by the Committee.  The Government’s 
position is explained in further detail below and it is hoped that this information will 
prove of assistance to the Committee in its further deliberations on the Bill in 
advance of proceedings at Stage 2. 
 
Part 1 – Interpretation 
 
Section 1 – Application of Part 1  

Committee Report:  “The Committee notes that the provision in section 1(2)(b) is a 
general qualification.  In the 1978 Act and the Interpretation Order, individual rules 
have qualifications attached to them, usually in the form “unless the contrary 
intention appears”.  The approach adopted in the Bill is, therefore, a significant 
change and has prompted comments and questions from the Scottish Law 
Commission and Iain Jamieson. Nonetheless, the Committee acknowledges that one 
of the stated policy objectives for the Bill is to modernise the legislation where it is 
appropriate to do so.  In light of the response received from the Scottish 
Government, the Committee is content to support the proposed approach.” 
(Paragraph 26) 

SG Response:  The Government welcomes the Committee’s support for the 
provisions in Part 1 of the Bill. 
 
Section 1(7) – Definition of “Scottish Instrument”  

Committee Report: “The response from the Government has clarified that it is not 
intended that section 1(4) includes Orders of Council, as drafted. It is not explained 
further why that position has been taken.  The Committee invites the Government to 
provide an explanation in its response to this report.”  (Paragraph 44) 

“However, the Committee considers that ultimately this does not relate to the 
proposed scope or width of the delegated power in section 1(7) (to modify the listing 
as set out in subsection (4)).  The Committee therefore does not express a view on 

1 
B3643863 

298



 

the matter, as regards the consideration of the delegated powers in the Bill.”  
(Paragraph 45) 

“The Committee is content with the delegated power in section 1(7) in principle, and 
that the exercise of the power should be subject to the affirmative procedure.” 
(Paragraph 46)  

“The Committee also reports that— 

• section 1(4) should be clearer that Acts of Adjournal and Acts of Sederunt are 
included in the definition of “Scottish instrument”. The Government has 
indicated in its written response on delegated powers that it will consider 
amendments at Stage 2 in this respect; and  

• as the exercise of the power in section 1(7) may need to be accompanied by 
savings or transitional provisions, the Scottish Government should consider 
whether the Bill requires amendment, as there appear to be no such ancillary 
powers conferred by section 1 or Part 7.”  (Paragraph 47) 

SG Response: The Government welcomes the Committee’s support for the 
provisions in section 1(7).  The Government also thanks the committee for its further 
consideration of this provision and their recommendation at paragraph 47 of their 
report, regarding the addition of powers to make necessary transitional and savings 
provisions.  The Government will bring forward an amendment at Stage 2 in 
order to provide Scottish Ministers with the necessary powers to include savings and 
transitional provisions in any order made under this section. 
 
As confirmed during the Bill’s Stage 1 Debate on 13 January 2009 the Government 
will bring forward a Stage 2 amendment to section 1(4).  The purpose of this will 
be to put beyond doubt that Acts of Adjournal and Acts of Sederunt fall within the 
definition of a “Scottish instrument”. 
 
The approach taken in relation to the definition of “Scottish instrument” is that it 
should include only those instruments which are most commonly made by virtue of 
ASPs. The power to make Orders of Council, in contrast to Orders in Council, is only 
very rarely conferred in UK legislation and has not to date been conferred in an ASP. 
As such the Government does not consider Orders of Council to meet the test for 
inclusion in the list of instruments to which the provisions of Part 1 apply.  If a power 
to make an Order of Council were conferred in a future ASP, it would be appropriate 
for consideration to be given in the particular case to whether Part 1 should apply to 
the instrument. 
 
The power in section 1(7) is, however, available to allow Orders of Council to be 
added them to the list of “Scottish instruments” if the position outlined above were to 
change. 
 
Section 4 – Exercise of powers before commencement of Act of the Scottish 
Parliament 

Committee Report: “The Committee agrees that the exercise of powers prior to 
commencement is sometimes appropriate in order to facilitate the operation of an 
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ASP once commenced.  It also notes that section 28(3) of the Scotland Act deems 
Royal Assent to have occurred at the beginning of the day on which Letters Patent 
are recorded. The Committee notes, however, that the default position for 
commencement set out in section 2(2), and therefore legal effect, of provisions of an 
ASP is the day after Royal Assent.  It prefers the certainty afforded by this approach.  
The Committee considers that no part of the ASP should be in operation before it 
can be properly evidenced that it has received Royal Assent.  It is not considered 
desirable that Ministers and any other bodies on whom powers are conferred should 
be entitled to exercise powers in advance of the time at which Letters Patent are 
recorded, notwithstanding the deeming provision afforded by section 28(3).” 
(Paragraph 53) 

“The Scottish Government is invited to give further consideration to whether the pre-
commencement period should commence on the day after Royal Assent and to 
comment on any difficulties this may cause in its response to this report.” (Paragraph 
54) 

SG Response: The Government notes the Committee’s concerns and 
recommendations regarding the use of pre-commencement powers.  In light of those 
concerns the Government will bring forward a Stage 2 amendment specifying 
that pre-commencement powers can be exercised on the day after the day on which 
a Bill receives Royal Assent.  
 
Section 8 – Additional powers on commencement by order 

Committee Report: “The Committee notes that unless a parent Act otherwise 
specifies, commencement orders will be laid only and not subject to any 
Parliamentary procedure. The Committee considers that it would not be appropriate 
to create, as a default position, the power for Scottish Ministers to make transitional, 
transitory and saving provisions in commencement orders which are not subject to 
Parliamentary scrutiny.” (Paragraph 61) 

“The Committee believes that the power to make ancillary provisions should be 
justified on a case by case basis in the context of a particular Bill. The Committee’s 
preferred option is, therefore, that subsection 8(3) be removed from the Bill at Stage 
2. Alternatively, the Committee considers that the default position for 
commencement orders which make ancillary provision should be changed to make 
them subject to the affirmative procedure.”  (Paragraph 62) 

SG Response: The Government notes the Committee’s concerns and will bring 
forward an amendment at Stage 2 to remove subsection 8(3) from the Bill. 
 
References to legislative provisions – sections 9–11 

Committee Report: “The Committee notes the purpose for which the Queen’s 
Printer is appointed and does not seek to alter that position. However, given the 
suggestion made by Professors MacQueen and Blackie that the pre-1707 Acts of the 
Parliaments of Scotland referred to in the Bill often differ from “authentic texts”, the 
Committee encourages the Scottish Government to give more detailed consideration 
to this issue and to report its findings in its response to this report.” (Paragraph 70) 
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“The Committee invites the Scottish Government to consider whether it would be 
useful to provide for definitions of authoritative versions of legislation made by other 
jurisdictions within the United Kingdom and to comment in its response to this 
report.”  (Paragraph 71) 

SG Response: The Government had previously indicated that the current position 
regarding the use of the authoritative legislative text published by the Queen’s 
Printer as the official reference point has worked effectively for 120 years, and we 
have no knowledge of any difficulties being caused.  The provisions in section 11 
replicate those in Article 5 of the Scotland Act 1998 (Transitory and Transitional 
Provisions) (Publication and Interpretation etc. of Acts of the Scottish Parliament) 
Order 1999 (SI 1999/1379).  We consider that changing the current position to allow 
further texts to be used as official reference points, as well as being unnecessary, 
may cause confusion and for those reasons is also undesirable. 
 
Regarding the Committee’s request for provision of reference points in relation to  
authoritative versions of legislation issued by the other devolved administrations.  As 
previously stated the Government sees no need for such provision as the Bill only 
makes provision for legislation which forms part of the law of Scotland. Legislation 
from the other devolved administrations cannot form part of Scottish law. 
 
Sections 12 and 14 – scope of references to EU legislation and UK legislation 

Committee Report:  “The Committee is disappointed by the failure of the Scottish 
Government to provide a more detailed response to the questions raised by the 
Committee. The operation of section 12 in relation to EU instruments is of 
considerable importance given the volume of EU legislation which must be 
transposed into Scots Law. The Committee considers that further provision, which 
clarifies the point at which domestic law fixes the reference to Community law and 
the extent to which any known (but prospective) amendments to Community law are 
captured by the reference, would be useful. The Scottish Government is invited to 
consider this further and to comment in its response to this report.” (Paragraph 80) 

SG Response: As recorded at paragraph 77 of the Report, the Government has 
confirmed that the date at which the reference to EU instruments is to be fixed at the 
date on which the relevant ASP receives Royal Assent or, as the case may be, the 
date on which the relevant instrument is made.  Amendments to EU instruments 
which are made at the time a Bill receives Royal Assent but come into force at a 
future date will also be caught.  So any amendments made to an EU instrument 
during the preparation and passage of a Bill will be caught by this provisions.  
Because of the EU legislation process the terms and effect of the instrument are 
likely to be known and so will be considered by the Parliament during the bill 
process. 
 
The Government notes the Committee’s concern as regards the clarity of section 12 
as currently drafted and will bring forward amendments at Stage 2 to clarify that the 
provision is not ambulatory. 
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Sections 15–19 – Repeals 
 
Committee Report: “The Committee is satisfied with the response from the Scottish 
Government on this point.” (Paragraph 84) 
 
SG Response: The Government welcomes the Committee’s comments. 
 
Section 20 – Application of Acts and instruments to the Crown 

Committee Report: “Some members of the Committee shared the surprise of the 
Minister at the strength of feeling in response to this proposed change. Although, in 
principle, supportive of the change, the Committee was, nonetheless, concerned 
about the practical impact it could have on the drafting and interpretation of future 
ASPs and Scottish instruments.” (Paragraph 97) 

“The Committee invites the Scottish Government to give further consideration to the 
evidence received by the Committee in order to assess the practical implications of 
the proposed change to the default position.”  (Paragraph 98) 

SG Response: The Government notes the Committee’s concerns regarding the 
future drafting and interpretation of Scottish legislation.  As was stated in the 
Consultation paper “the Crown’s position will need to be considered when preparing 
any legislative provision, irrespective of how the default provision is framed”.  
Therefore, in relation to the drafting of future legislation we believe the concerns 
expressed by some of the consultees to be unfounded as the Crown’s position will 
always be considered, and appropriate provisions made, when legislation is drafted.  
The difference will simply be that the default position will reflect the fact that modern 
legislation now almost invariably contains provision binding the Crown.  Where a 
departure from this default position is required, relevant provision will be made, in the 
same way as at present special provision needs to be made to bind the Crown. 
 
We can see no reason why the change in the position of the Crown would cause 
confusion when interpreting future legislation.  The provisions in section 20, like 
those in the whole of Part 1, will apply from the date when the legislation is 
commenced.  From that date there will be 3 interpretation codes to be considered, 
one for Westminster legislation (the Interpretation Act 1978), one for devolved 
legislation passed before the commencement of these provisions (the Interpretation 
Order), and finally one for devolved legislation passed after the commencement of 
these provisions.  Those involved in the interpretation of legislation will be alive to 
this position and interpret any given piece of legislation appropriately.  It should also 
be noted that the Law Society of the Scotland in their response to our consultation, 
welcomed the change, indeed going so far as to say as this approach would be more 
consistent with our ECHR obligations and with the broader principle of Administrative 
Justice. 
 
The Scottish Government notes, however, the concerns expressed by the 
Committee and some of the respondents regarding the changes being made to the 
current rule on Crown Application.  We shall therefore continue to look at the 
provisions of section 20 and consider whether an amendment at Stage 2 to meet the 
concerns expressed by the Committee would be appropriate. 
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Section 21 – Forms 

Committee Report: “The Committee assumes that the Scottish Government wishes 
to maintain a consistent approach to the application of the rules in Part 1 and for this 
reason has not sought to extend this rule to any forms prescribed in relation to 
devolved matters after the section comes into force.  The rule will only apply to forms 
made in or under new ASPs. However, the Committee considers that if this new rule 
is of value in treating forms containing minor errors as valid, then it would be useful 
for it to be capable of doing so in relation to all forms prescribed after the 
commencement of section 21 and invites the Scottish Government to consider 
extending its application.”  (Paragraph 102) 

“While recognising that the application of the rule might benefit from some flexibility, 
the Committee would welcome some further clarification as to the intended meaning 
of the limitations on its scope introduced by the terms “materially affects” and 
“misleading”.  (Paragraph 103) 

SG Response:  As the Committee suggests, the Government wishes to take a 
consistent approach to the application of the provisions in Part 1 of the Bill.  To this 
end section 21 applies only to forms in ASPs passed after this part of the Bill comes 
into force.  We consider that to extend these provisions as suggested by the 
committee may introduce some confusion as to which provisions in Part 1 apply only 
to future ASPs and which apply also to existing ASPs.  There is also the potential for 
confusion in relation to the interpretation of an ASP passed before Part 1 comes into 
force which prescribes a form.  While the ASP would fall to be interpreted in 
accordance with the Interpretation Order, section 21 of the Bill would apply to the 
form. At present the intention is that all the provisions in Part 1 should apply only to 
future legislation.  The Scottish Government is of the opinion that any potential 
confusion as to the application of Part 1 should be avoided.  Any errors that may 
arise in respect of forms prescribed in legislation enacted prior to commencement of 
section 21 are, in the Government’s view, best dealt with on a case by case basis. 
 
The terms “materially affects” and “misleading” will be given their ordinary dictionary 
meaning.  The question of whether a difference in a form materially affects its effect 
or is misleading would need to be considered in the context of the form in question, 
taking all the circumstances into account. 
 
Schedule 1 (introduced by section 25(1)) – Definitions of words and 
expressions 

Committee Report: “The Committee was surprised by the omission from schedule 1 
of those expressions which are listed in section 127 of the Scotland Act 1998. The 
Committee accepts that the decision as to what to include in the schedule was a 
matter of judgment but, in light of the representations it has received, it is not wholly 
convinced by the extent of the schedule as introduced.  The Committee therefore 
invites the Scottish Government to review the list of words and phrases currently 
included in schedule 1 with a view to extending the list by amendment at Stage 2.”  
(Paragraph 120) 
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“The Committee recognises that if the schedule is to remain fit for purpose it will 
require to be updated periodically. The Committee notes that new primary legislation 
on a particular subject could itself amend schedule 1 so a power would not be 
required for that purpose. However, it accepts that to require every change to be 
made by primary legislation would be unnecessarily onerous. The Committee 
therefore supports the proposed power for Scottish Ministers to amend schedule 1 
by order subject to the affirmative procedure.”  (Paragraph 121) 

“The Committee also recognises that a power to make transitional savings provision 
would be helpful and recommends that, should the general principles of the Bill be 
agreed to, the power should be amended to include power to make transitional 
savings provision.” (Paragraph 122) 

SG Response: With the benefit of 10 years’ experience of using the transitional 
Interpretation Order, the Government has taken the opportunity to fillet out from the 
list of expressions in section 127 of the Scotland Act 1998 those that are specific to 
that Act (and so not of general application to all Acts of the Scottish Parliament) as 
well as those expressions that have not been used (or not used frequently) in Acts of 
the Scottish Parliament over the last ten years.  An example of an expression that is 
simply a shorthand way of referring to something that is entirely internal to the 
Scotland Act is “open power”.  Examples of expressions that so far have not been 
used and are unlikely to be used in Acts of the Scottish Parliament are “Scottish 
Seal”, “Standing orders” and the series of expressions relating to voting – “Regional 
returning officer”, Regional vote” and so on. 
 
Instead of attracting the whole list of expressions, the Bill now lists in schedule 1 the 
expressions that have passed the “frequency of use” test.   The Government is of 
course happy to review the list to see whether any other expressions from the 
section 127 list ought to be carried into schedule 1. 
 
The Government welcomes the Committee’s support for the provisions in relation to 
the power to amend Schedule 1 by Order.  The Government also thanks the 
committee for their further consideration of this provision and their recommendation 
regarding the addition of powers to make necessary transitional and savings 
provisions.  The Government will therefore bring forward an amendment at 
Stage 2 in order to provide Scottish Ministers with the necessary powers to include 
savings and transitional provisions in any order made under this provision.   
 
The Government will also, as previously intimated to the Committee, bring 
forward amendments at Stage 2 to provide a definition of “registered medical 
practitioner” and to amend the definition of “writing”. 
 
Section 26 – Service of documents 

Committee Report: “The Committee welcomes the announcement by the Minister 
and, should the general principles of the Bill be agreed to, looks forward to 
considering the terms of the amendment at Stage 2.” (Paragraph 127) 

SG Response: The Scottish Government thanks the Committee for considering this 
matter and will bring forward an amendment at Stage 2 to require the written 
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agreement of all parties before electronic communications can be used for the 
service of documents. 
 
In addition, the Government will bring forward amendments to section 26.  These 
will ensure that: 
 

- insofar as section 26 sets a timescale that applies to the presumed delivery 
of electronic communications, it is consistent with similar provisions now 
commonly found in legislation, for example, in the Companies Act 2006 (i.e. 
48 hours);   
 
- insofar as it makes provision about the presumed delivery of hard copy post, 
the provision is similarly consistent with legislation such as the Companies Act 
2006 (i.e. 48 hours).   
 
- the term “electronic communication” is clearly defined, in light of the 
commentary provided by witnesses in the course of Stage 1. 

 
PART 2 – Scottish Statutory Instruments  
 
Section 27 – Definition of “Scottish statutory instrument” 

Committee Report: “The Committee therefore invites the Scottish Government to 
give consideration to the points raised by Professor Himsworth, the OQPS and the 
Judges of the Court of Session in order to ensure that the definition of “Scottish 
statutory instrument” captures all appropriate forms of subordinate legislation.”  
(Paragraph 141) 

SG Response: The Committee heard from some who consider the definition of 
Scottish statutory instrument (“SSI”) provided in section 27 too narrowly cast.  The 
Committee also raised in this context the point made by the Judges of the Court of 
Session in relation to section 1(4) of the Bill (that is, whether acts of sederunt and 
acts of adjournal should be included within the definition of SSI). 
 
The Government’s intention is to replace the currently convoluted definition of SSI 
with one which is simple and free-standing.  The definition provided in the Bill has 
been welcomed on the basis that it achieves that.   
 
Section 27 essentially provides two ways in which a document can be classified as 
an SSI. If it is a document by which a function described in any of subsections (2)(a) 
to (c) is exercised it is classified as an SSI by default. Otherwise, the document will 
be classified as an SSI only if the enabling enactment, or any other enactment, 
expressly provides for it to be so classified. 
 
Subsections (2)(a) to (c) are therefore to be understood principally as a convenience 
for the legislative drafter; they remove the need to spell out in every enabling 
enactment that the most common forms of subordinate legislation are to be 
exercised by SSI. On that basis, the Government does not consider section 27 too 
narrowly cast. It captures, by default, those types of document which are most 
commonly classified as SSIs. Should the Parliament, in the future, wish to provide for 
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a function to be exercised in another type of document (such as a proclamation) and 
for the consequences of being an SSI to attach to that document, it need only say so 
in the enabling enactment. 
 
As regards acts of sederunt and acts of adjournal the Bill already has the effect of 
providing for them to be automatically classified as SSIs.  That is because section 10 
of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1966 provides that any 
act of sederunt or act of adjournal is to be an SI (unless the enabling enactment 
states otherwise).  Paragraph 4 of schedule 2 to the Bill will change the effect of 
section 10 of the 1966 Act so that, rather than providing for acts of sederunt or acts 
of adjournal to be SIs it will instead provide for them to be SSIs. They will therefore 
be caught by the Bill’s definition of SSI in terms of section 27(2)(d). 
 
Section 28 – Instruments subject to the negative procedure 
 
Committee Report: “The Committee welcomes the provision in section 28 which will 
extend from 21 to 28 days the minimum period before an instrument subject to the 
negative procedure can come into force.  The Committee notes, however, that the 
Scottish Government remains opposed both to a further increase in this period, and 
to an extension of the period in which such an instrument may be annulled by the 
Parliament.” (Paragraph 157) 
 
“The Committee recognises the validity of the concerns expressed by the Minister 
about the potential delay to the law-making process. However, it believes that the 
example chosen by the Minister to illustrate his point represents a “worst case 
scenario” as it includes the Parliament’s summer recess period.  The Committee 
considers that if the relevant periods were extended, the Government could adapt its 
internal procedures for the making and laying of instruments to avoid such a situation 
occurring in practice.” (Paragraph 158) 
 
“In terms of scrutiny, the Committee believes that extending the minimum period 
before a negative instrument can normally come into force will strengthen the 
Parliament’s hand.  Some members consider that the extension from 21 to 28 days 
is sufficient while others are in favour of an extension to 40 days.” (Paragraph 159) 
 
“Members also hold a range of views regarding the period in which the Parliament 
can annul a negative instrument. Some members favour the status quo of 40 days; 
others see advantage in a longer period.” (Paragraph 160) 
 
“Should the general principles of the Bill be agreed to, the Committee expects this 
matter to be the subject of further consideration at Stage 2.” (Paragraph 161)  
 
SG Response: The Government has looked closely at the arguments advanced by 
the Committee but remains of the view that the increase from 21 to 28 days (as set 
out in the Bill) strikes the most appropriate balance between the need for effective 
parliamentary scrutiny and the efficient conduct of business. 
 
The Government does not believe that the normal minimum period between the 
laying and coming into force of negative instruments should be extended further.  
Indeed, the Government’s position is that the extension of this period to 40 days, as 
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suggested by some members of the Committee, would have a significantly 
detrimental effect on the management of subordinate legislation by both the 
Government and the Parliament. 
 
Above all, the proposal would inescapably result in unnecessary inefficiency and 
delay in relation to the exercise of legislative powers which the Parliament itself has 
decided (when passing primary legislation) to delegate. The Committee presents no 
evidence that such significant negative impacts would be balanced by a 
corresponding enhancement of parliamentary scrutiny of instruments. 
 
Moreover, an examination of the consequences of a 40 day laying period reveals 
very clearly that the Committee’s assertion that inefficiencies and delays would occur 
only in a few “worst case scenarios” is incorrect.  The consequences would in fact be 
far-reaching and systemic, affecting the vast majority of negative instruments and 
applying across most of the parliamentary year. 
 
In understanding why this is so, it is essential to acknowledge the effect of the 5 
recess periods which occur in the course of a normal parliamentary year.  Taking 
2010 as a concrete example, there are a total of 114 days when the Parliament is in 
recess. 
 
These recess periods divide up the Parliament’s sitting days unevenly, with the result 
that there are 2 sitting periods of less than 40 days and one of just over 40 days. 
These occur between the end of Christmas recess and the start of February recess 
(41 days); between the end of February recess and the start of Easter recess (35 
days); and between the end of Summer recess and the start of October recess (35 
days).  By contrast, there are two periods in the year when the Parliament sits for a 
period of significantly more than 40 days – between Easter and Summer (84 days) 
and between October and Christmas (56 days). 
 
The practical effect of this distribution of sitting and recess days is to make it 
impossible for instruments laid at certain times of the year to complete a 40 day 
“active” laying period without also having to lie dormant during a corresponding 
recess period.  In fact, again taking 2010 as the concrete example, any instrument 
laid between 7 January and 9 April, between 27 May and 22 October and between 
11 November and 31 December would take between 43 and 117 days to complete 
its “40 day” period. 
 
Only for instruments laid on 5 and 6 January, between 12 April and 26 May, and 
between 25 October and 10 November would it be possible to complete the 
necessary 40 days before the start of the next recess period.  This equates to a 
mere 9 weeks in the entire year when the proposed 40 day laying period would not 
result in a delay of more than 40 days. 
 
As indicated above, the magnitude of this delay would, over most of the year, give 
rise to significant inefficiency and raise genuine concerns about the ability of the 
Government to transact business within appropriate timescales.  The scale of the 
impact, which has clearly not been appreciated by the Committee, would be as 
follows: 
 

10 
B3643863 

307



 

 
Laying Date Actual Laying Period 
7 Jan – 10 Feb 47 days 
11 & 12 Feb 61 days 
22 Feb – 26 Mar 54 days 
27 May – 28 Jun 103 days 
29 June – 3 Sep 59 to 119 days 
6 Sep – 8 Oct 54 days 
9 Nov – 17 Dec 56 days 

 
Given that the laying of SSIs since 1999 has demonstrated a relatively predictable 
pattern of seasonality, with particular peaks of activity in March, June, September 
and November, it would be reasonable to conclude that (on average) a negative 
instrument laid under a 40 day regime would take around 54 days to come into force 
(unless, of course, the Government decided in any particular case to breach the 
default rule and bring the instrument into force early).  Instruments laid in June would 
take just under twice as long. 
 
The Committee for its part has argued that any negative effects of moving to a 40 
day laying period could be compensated for by “better management” of business by 
the Government.  However, as will be apparent from the information set out above, it 
is the timing of recesses which acts as the primary constraint and there is very 
limited scope for the rescheduling of business in a manner which would alleviate the 
detrimental effects of the proposal. 
 
In practice, the Government might potentially seek to bring forward more (or perhaps 
even most) instruments during the two “windows of opportunity” in April/May and 
October/November, when SSIs are able to complete the 40 day period without 
interruption before the next recess. It might also be rational for the Government to try 
to minimise the impact of the new regime by laying instruments in batches 
immediately after the end of a recess period. 
 
Such solutions would however have the distinctly undesirable effect of creating major 
“bulges” in parliamentary business, with Committees (and their staff) placed under 
significant pressure to deal with large numbers of instruments at the same time. 
Intense pressure of this kind would then inevitably be followed by periods of famine. 
It is certainly the case that a key consequence of the proposal is likely to be to 
accentuate the uneven distribution of business over the course of the parliamentary 
year, with consequent inefficiencies and potentially undesirable impacts on the 
management of other business. 
 
As an alternative, the Parliament could itself ameliorate the impact by allowing 
recess days to count towards the 40 day period between laying and coming into 
force. This was an option which did not find favour with the Session 2 Committee in 
2006 (albeit when proposed by the then Government in the context of a somewhat 
different set of proposals). 
 
What remains inescapable, however, is that whatever compensatory measures 
might be taken to try to reduce or ameliorate the detrimental effects of a 40 day 
laying period, the consequence in every circumstance will be, as an absolute 
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minimum, an effective doubling of the time currently elapsing (i.e. 21 days) between 
the laying of an SSI and the point at which an instrument can normally come into 
force. 
 
Whilst the Government remains happy to see an increase from 21 to 28 days, it 
cannot support a proposal which would result in significant numbers of legislative 
instruments being delayed in future for periods of up to 117 days in a manner which 
is wholly unnecessary.  Such a move cannot be anything other than highly inefficient 
and will be unavoidably detrimental to the interests of all concerned, including those 
of the Parliament itself. 
 
The Government would add the observation that, in reality, relatively few negative 
SSIs are opposed and, for those that are, existing arrangements have not been 
identified by the Committee as a source of genuine difficulty. 
 
Since the beginning of Session 3 in 2007, a total of 21 motions to annul have been 
lodged.  These resulted in 5 instances in which a committee voted to recommend 
annulment. Only one instrument was actually annulled by the Parliament (SSI 
2008/36). This SSI was not however opposed when re-introduced by the 
Government in terms which achieved the same policy effect. 
 
It is consequently difficult to see any basis for the proposition that current scrutiny 
arrangements are inadequate or that there is a need to “strengthen the Parliament’s 
hand” (paragraph 159). 
 
It may, of course, be the case that the Committee is seeking to address pressures 
arising internally within the Parliament in relation to the scheduling of business. 
Whilst business management of this kind is ultimately a matter for the Parliament 
and its committees, the Government has previously drawn attention to the merits of a 
system of parallel consideration by committees, rather than the current sequential 
arrangement.  The Government’s view remains that there would be considerable 
advantages in an approach whereby the relevant subject committee began its 
scrutiny of an instrument at the point the instrument is laid, rather than waiting until 
the Subordinate Legislation Committee has concluded its work.  Were this approach 
to be adopted, a 28 day period should be entirely adequate to allow Members to 
reach a view on the instrument’s merits and to seek annulment should they wish to 
do so. 
 
In conclusion, it is worth noting one further consequence of the proposal for a 40 day 
minimum laying period, which is that – somewhat ironically - instruments subject to 
affirmative procedure would tend to progress more quickly and more efficiently than 
those subject to negative procedure. 
 
Whilst the process for affirmative instruments would remain flexible and be capable 
of being concluded as soon as the Parliament has completed its scrutiny, negative 
instruments will require to wait for the full 40 days before they can take effect, 
irrespective of whether the Parliament believes there are issues to be addressed. 
 
This would be entirely inconsistent with the underlying rationale for the distinction 
drawn between affirmative and negative instruments, which is designed to reflect the 
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principle that the Parliament will wish to monitor the use of certain powers more 
closely than others.  The negative procedure is intended to be the less onerous 
approach, to be used for those instruments which are anticipated to be of lesser 
significance. The 40 day proposal would, on a practical level, reverse this 
presumption and in effect render the negative procedure more onerous and less 
efficient than the procedure specified for more significant instruments requiring 
closer scrutiny. 
 
The Government has previously commented on the variant proposal, which would 
see an extension to 50 days of the total period during which an instrument could be 
annulled. The Government remains of the view that this proposal is also 
unnecessary, inherently inefficient and likely to impact negatively on the 
management of important parliamentary business. 
 
For the reasons noted above, the Government commends to the Committee the 
provisions currently in the Bill (extending to 28 days the normal period between 
laying and coming into force) and invites it to reject proposals for an extension to 40 
days. 
 
Revocation of instruments in consequence of Parliamentary resolution to 
annul 

Committee Report: “The Committee considers that it is desirable to have a high 
degree of certainty about what should happen following a resolution of the 
Parliament for annulment of a negative instrument. Section 28 is presently lacking in 
this respect.”  (Paragraph 170) 

“The Committee believes that an appropriate maximum timescale within which the 
Scottish Government must revoke an instrument should be included on the face of 
the Bill. It also considers that the point raised by the Judges of the Court of Session 
must be addressed by the Bill.” (Paragraph 171) 

“In relation to the need for ancillary powers to undo any permanent effects of an 
instrument that has been annulled, the Committee considers that, where the 
Parliament has so resolved, Scottish Ministers should be under a statutory duty to 
return the legal position to that which applied before the instrument was made.  The 
Committee recognises that in certain circumstances, such as those raised by the 
Minister, it may not be practical or possible to do so. The power should therefore 
allow a degree of discretion in this regard.”  (Paragraph 172) 

“The Committee therefore recommends that, should the general principles of the Bill 
be agreed to, the Scottish Government should bring forward the necessary 
amendments at Stage 2.” (Paragraph 173) 

SG Response: Annulments are rare. Problematic annulments are rarer still.  
However, in the event of an annulment it must be for the responsible authority 
(generally the Government) to act to resolve any difficulties in a manner which is 
consistent with the will of the Parliament.  Prescribing precisely how and when that 
should be done in any individual circumstance is not something which can readily be 
done in advance.  The most appropriate course of action will depend entirely on the 

13 
B3643863 

310



 

specifics of the situation, the extent to which any provisions in the instrument have 
come into force and the views expressed by the Parliament when annulling the 
instrument. 
 
The Government understands the Committee’s view that, following an instrument’s 
annulment, the responsible authority should recognise the Parliament’s discontent 
with the position created by the instrument and seek to alter it. The responsible 
authority will no doubt take account of the Parliament’s view in doing so. 
Nonetheless, the Government remains firmly of the view that it is essential to allow 
the responsible authority a sensible degree of discretion and flexibility to make 
arrangements for revocation and, as the case may be, reversal of the instrument’s 
effect in light of all of the relevant considerations which pertain at the time. These will 
include factors, such as representations from stakeholders, which may have a 
significant bearing on the precise course of action to be followed.  In other cases it 
may be the Parliament has annulled an SSI because of concerns about one part of 
the instrument, but has no particular objection to (or indeed may be positively 
supportive of) another component. In such a scenario it would be perverse for the 
responsible authority to be legally required to restore a position which nobody wants.  
And, as the Committee has itself acknowledged, in some instances, it may simply 
not be practical or possible to restore the previous position. 
 
Prescribing a fixed deadline for revocation, or compelling restoration of the status 
quo, irrespective of any other considerations, could have undesirable consequences.  
The example of the dissolution of a public body (such as a Health Board) is pertinent 
here.  Such a move clearly involves the dissolution of any governing Board, 
arrangements for handling the contracts of any employees and to deal with any 
rights and liabilities resting with that body.  Restoring the previous position in that 
sense would certainly not be straightforward, and not likely an exercise to be 
conducted at haste.  Also, it does not necessarily follow that restoration would 
represent the best way forward in policy terms or indeed always be consistent with 
the will of the Parliament.  The Government therefore welcomes the Committee’s 
recognition that discretion should be exercised.  It is of course highly improbable that 
any responsible authority would exercise that discretion in a manner which was 
designed to ignore the will of the Parliament or to maintain the effect of provisions 
which the Parliament had expressed its opposition to. 
 
As regards certainty around the practical effect of annulment, generally the effect of 
the Parliament’s resolution will be to suspend the effect of the instrument.  Anything 
done under it previously will remain valid (for instance a body which has been 
dissolved will remain dissolved; if a person has been paid a grant by virtue of the SSI 
or convicted of an offence created under the SSI those actions will not be reopened).   
Prospectively though, the SSI will cease to have effect (so, for instance, nobody after 
the annulment can be paid a grant by virtue of the SSI or commit an offence created 
under it).  Section 28 will require that any annulled SSI be revoked. 
 
At paragraph 171 of its Report, the Committee notes the point made by the Judges 
of the Court of Session that the Bill, as drafted, requires the Scottish Ministers to 
revoke any SSI following an annulment (other than an Order in Council or an order of 
Council) regardless of whether the Scottish Ministers are the authority responsible 
for the instrument.  The Government accepts that, following an annulment, the 
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authority responsible for the instrument should be the one required to revoke it. The 
Government agrees with the Committee that this should be addressed in the Bill and 
accordingly, the Government will bring forward an amendment at Stage 2 to 
require the authority responsible for an SSI to revoke it should it be annulled. 
 
Section 31 – Failure to lay instruments in accordance with section 28(2) or 
30(2) 

Committee Report: “…the Committee is not satisfied with the explanation provided 
by the Scottish Government for the removal of the threshold of “necessity”.  The 
Committee considers that the Bill should send the clear message that the 28 day rule 
should be respected in all but the most pressing circumstances and that without a 
clear threshold the Parliament’s position would be weakened.  The Committee 
therefore recommends that, should the general principles of the Bill be agreed to, the 
test of necessity should be reinstated by amendment at Stage 2.”  (Paragraph 198) 

SG Response:  In my letter to the Committee’s Convener of 19 November 2009, I 
set out the Government’s reasons for not including the word “necessary” in section 
31(3) of the Bill. The Government does not accept that its omission in any way 
weakens the Parliament’s position and is concerned that using primary legislation, in 
the manner the Committee proposes, to send a “clear message” politically risks 
causing uncertainty about the intended effect legally. 
 
The Government recalls the Committee’s concerns over whether it was “necessary” 
(in a strict, legal sense) for the Government to commence certain provisions in the 
Plastic Materials and Articles in Contact with Food (Scotland) Amendment 
Regulations 2008 (SSI 2008/261) earlier than 21 days after that instrument was laid. 
In that case, the Government took the view that the word “necessary”, as it is used in 
article 10(3) of the Transitional SI Order, was directory not mandatory in nature. That 
is, its purpose is only to emphasise the 21 day rule should be breached where there 
is a real and pressing need to do so. The Parliament took a different view arguing 
that a breach of the 21 day rule which is not “necessary”, from a legal perspective, 
renders the instrument legally invalid. The logic of that position means it is ultimately 
for the courts, not the Parliament, to decide whether any given breach of the 21 day 
rule was necessary.  
 
The Government continues to be clear in its view that a breach of the current 21 day 
rule which is not “necessary” in a legal sense has no effect on an instrument’s legal 
validity. Nevertheless, we have taken the opportunity the Bill affords to resolve the 
confusion which there has been over this issue by quite deliberately not including the 
source of that confusion (the word “necessary”) in the successor provision. 
 
The Government does not accept that the drafting of section 31(3) weakens the 
Parliament’s position in any way. The Government and the Committee are agreed 
that the purpose of the 21 day rule is to ensure reasonable advance public notice of 
an SSI and to enable parliamentary scrutiny to take place before the instrument 
comes into force. Where the rule is breached and Members do not accept that in all 
the circumstances of the case doing so was appropriate or justified they can hold the 
responsible authority to account and, ultimately, wield the sanction of annulling the 
instrument. The fundamental question should be whether the responsible authority 
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has shown good judgement and exercised the powers entrusted to them in a manner 
which commands support in the Parliament. Members should not be fettered in 
considering that question by a narrow, legalistically applied test of necessity. 
 
Furthermore, aside from constraining the Parliament’s freedom to consider 
justifications for breaching what will be the 28 day rule, including the word 
“necessary” also risks creating undesirable legal uncertainty. Although the 
Government does not accept the Parliament’s view that the word “necessary” in 
article 10(3) of the Transitional SI Order expresses a justiciable test, that issue has 
not been considered by the courts. Litigation on the point could conceivably go on for 
years and while it does the legal status of the SSI in issue will be in doubt. Clearly, 
such uncertainty could cause real problems for those citizens affected by the 
instrument. For that reason, the Government has sought to ensure that the drafting 
of section 31(3) (in conjunction with section 31(2)) provides legal certainty that the 
legality of an instrument cannot be called into question on the basis that it has been 
brought into effect earlier than would normally be the case. 
 
The Government therefore invites the Committee to support the terms in which the 
Bill is currently drafted. 
 
Section 33 – Combination of certain powers 

Committee Report: “The Committee notes the response from the Scottish 
Government but remains concerned that, as presently drafted, the provisions of 
section 33 will not preserve additional requirements, such as consultation, which 
may apply in relation to the respective enabling powers. The Committee invites the 
Scottish Government to give further consideration to this matter in order to respond 
to the Committee’s concerns.”  (Paragraph 203) 

“Subject to the response from the Government, the Committee supports in principle 
the proposal to extend section 33 to allow powers that are subject to negative and 
affirmative procedure to be combined in the same instrument. However, the 
Committee seeks an assurance that the additional requirements often associated 
with super-affirmative procedure will be preserved where an instrument combines 
powers subject to that procedure with other powers which are not subject to the 
same requirements.” (Paragraph 204) 

SG Response: The Government welcomes the support of the Committee for section 
33 of the Bill. As discussed in the Report, the Bill will be amended at Stage 2 to 
enable powers subject to the affirmative procedure to be mixed with powers subject 
to the other key parliamentary procedures (i.e. negative procedure and simple 
laying). The Government welcomes the Committee’s support for that proposal. 
 
As the drafting of section 33 is already to be the subject of amendment at Stage 2 it 
does not seem necessary to address, in great detail, the Committee’s stated 
concerns about the current drafting. The Government acknowledges those concerns 
and wishes to assure the Committee that it is not the Government’s intention for the 
mixing of enabling powers to result in the disapplication of any statutory pre-
conditions (such as a duty to consult). 
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Having considered the drafting of section 33 again in light of the Committee’s 
comments, the Government does not consider it to have the effect which the 
Committee fears. The section is directed solely to the parliamentary processes 
following formal laying of an instrument after it has been made, not any statutory 
requirements which may precede it being made or laid. In preparing the necessary 
Stage 2 amendments, the Government will be careful to ensure that nothing is 
changed which may call into doubt the continued applicability of statutory pre-
conditions.   
 
The Government is also happy to give the requested assurance to the Committee 
that in devising the amendments required to allow powers subject to the affirmative 
procedure to be mixed with powers subject to other procedures, all care will be taken 
to ensure that procedural requirements in relation to those instruments are 
preserved. 
 
Section 34 – Powers to change procedures to which subordinate legislation is 
subject. 

Committee Report: “The Committee is therefore content in principle with the 
delegated power in section 34(2) of the Bill, and that the exercise of the power is 
subject to the affirmative procedure.” (Paragraph 213) 

SG Response: The Government welcomes the Committee’s support of the 
provisions in section 34. 
 
Schedule 3 - Modification of pre-commencement enactments (introduced by 
section 35) 

Committee Report: “The Committee notes the response from the Scottish 
Government [on types of SSI that are to be excluded from the definition of devolved 
subordinate legislation and therefore not subject to reforms in Part 2]. Should the 
general principles of the Bill be agreed to, it looks forward to considering the terms of 
the amendment at Stage 2.”  (Paragraph 217) 

“The Committee notes the response from the Scottish Government [in terms of not 
wishing to subject  orders which are not presently laid before the Parliament to any 
formal procedure] and supports its stated intention to maintain the status quo in 
relation to which instruments are and are not subject to parliamentary scrutiny. 
Should the general principles of the Bill be agreed to, it looks forward to considering 
the terms of the amendment at Stage 2.”  (Paragraph 219) 

SG Response: The Government notes the Committee’s comments on schedule 3 to 
the Bill, and thanks them for their support of the provisions.  The Government will 
bring forward amendments at Stage 2 to maintain the status quo in relation to 
which instruments are, and are not, subject to parliamentary scrutiny.  SSIs that have 
conventionally been classified as ‘local’ instruments and have not been subject to 
parliamentary procedure will, as is currently the case, not be laid before the 
Parliament. 
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Schedule 4 – Application of Part 2 to statutory instruments laid before the 
Scottish Parliament (introduced by section 36) 

Committee Report: “In light of the responses it has received to its questions, the 
Committee invites the Scottish Government to give further consideration to the 
provisions of schedule 4 and to provide an assurance that the application of Part 2 to 
statutory instruments will operate effectively.”  (Paragraph 226) 

SG Response:  The Government notes the Committee’s points about ensuring the 
effectiveness of schedule 4.  As the Committee has identified there is no provision in 
the Bill at present which reproduces the effect of article 10(1), read with article 4(4) 
of the Transitional SI Order. The Government accepts the logic of the view that there 
should be such provision and therefore the Government will bring forward an 
amendment at Stage 2, to remedy this by ensuring that section 31 will apply to any 
SI laid before the Parliament. 
 
Part 3 – Publication of Acts and Instruments 
 
Printing of SSIs 

Committee Report: “In relation to publication and accessibility, the Committee 
acknowledges that legislation is now most readily accessed online and accepts that 
print copies of Scottish legislation should no longer be the primary means for making 
legislation available. The Committee therefore welcomes the commitment from the 
Scottish Government to make inalienable the requirement to publish all SSIs online.” 
(Paragraph 246) 

“However, the provisions of the Bill as introduced appear to fall short in terms of 
preservation of Scottish legislation. The Committee notes that the Scottish 
Government is considering whether further provisions are required in this regard.” 
(Paragraph 247) 

“The Committee recommends that, in the absence of an internationally agreed 
standard for preservation of digital material, there should be a statutory duty on the 
face of this Bill for the Queen’s Printer for Scotland to deposit printed copies of all 
ASPs and Scottish instruments with the National Library of Scotland and all other 
legal deposit libraries in the UK and Ireland. The Committee also recommends that 
the duties imposed on the Keeper of the Records of Scotland by section 40 should 
be extended to cover SSIs.” (Paragraph 248) 

SG Response: The Government welcomes the Committee’s comments regarding 
the publishing of SSIs online.  In relation to the preservation and printing of SSIs, as I 
have already informed the Committee, the Government will bring forward 
amendments at Stage 2  which will oblige the Keeper of the Records of Scotland to 
preserve all SSIs and the Queen’s Printer for Scotland to provide a printed copy of 
every SSI to the National Library of Scotland. 
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Delegated power – section 42(1) – Publication, numbering and citation: 
regulations 

Committee Report: “The Committee agrees that it is useful in principle that the 
subject matter of the publication, numbering and citation of SSIs should be subject to 
change without further primary legislation, and so amenable to provision in 
regulations.” (Paragraph 254) 

“Based on the evidence received from witnesses, the Committee recommends that 
the Bill should be amended at Stage 2, to omit section 42(2)(d) on the disapplication 
of section 41(2) in relation to an instrument or class of instrument. The Committee 
considers that the Queen’s Printer for Scotland should continue to publish all 
Scottish statutory instruments.” (Paragraph 260) 

SG Response: The Government welcomes the Committee’s comments in relation to 
the provisions in section 42(1). 
 
In relation to the Committee’s comments regarding the provisions in section 42(2)(d), 
I addressed this issue in my letter to the Committee’s Convener of 9th November. As 
I explained in that letter, the Government agrees with the Committee that it would be 
inappropriate for section 42(2)(d) to be used to altogether remove the requirement to 
publish an instrument or class of instrument. For that reason the Government will 
bring forward an amendment at Stage 2 which will ensure that the Queen’s Printer 
for Scotland will be required to publish all SSIs online. 
 
Part 4 – Pre-Consolidation Modifications of Enactments 

Committee Report: “….the Committee recommends that Part 4 of the Bill should be 
amended to remove the power for Scottish Ministers to make pre-consolidation 
modifications of enactments by order. As an alternative, the Committee recommends 
that the Scottish Government explores an enhanced role for the Scottish Law 
Commission or any further provision necessary to facilitate giving effect to its 
recommendations in relation to consolidation.” (Paragraph 298) 

SG Response:  The Government agrees with the Committee’s comments, in 
paragraph 294, regarding the role of the Scottish Law Commission in relation to the 
consolidation of legislation. It also notes the Committee’s concerns regarding the 
proposals contained in Part 4 of the Bill in relation to the pre-consolidation 
modification of enactments discussed in paragraphs 290-298 of the report. The 
Government continues to believe those concerns are over-stated and that Part 4 of 
the Bill would have provided a useful tool in maintaining and modernising Scots Law; 
which the Committee agrees is desirable in paragraph 291 of the Report. The 
Government has previously provided the Committee with further explanation and 
assurances on how the provisions in Part 4 are intended to work.  However, we note 
that the Committee still views the powers in this provision as potentially too wide 
ranging and its anxiety that the provision  will give Ministers powers to make not only 
minor policy changes to aid the consolidation of statute law (as intended by the 
Government), but also to make substantive changes to both statute and common 
law. In view of the Committee’s continued reservations to Part 4 the 
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Government will bring forward an amendment at Stage 2 to remove it from the 
Bill. 
 
Implementation of Scottish Law Commission Reports 

Committee Report: “The Committee welcomes the commitment given by the 
Minister on behalf of the Scottish Government, in relation to modernisation of the 
statute book. As a starting point, the Committee encourages the Government to 
consider what more it can do to facilitate the implementation of Scottish Law 
Commission reports.” (Paragraph 307) 

“The Committee is also interested in the provisions of the Law Commission Act 2009 
(“the 2009 Act”) which establish a statutory duty on the UK Government to report on 
implementation of Law Commission reports. The Committee considers that one way 
of stimulating action in response to Scottish Law Commission reports could be to 
place a similar duty on Scottish Ministers. The Committee therefore invites the 
Scottish Government to consider the provisions of the 2009 Act and to set out its 
position in the response to this report.” (Paragraph 308) 

“Were the Bill to include similar provision to that set out in the 2009 Act in relation to 
recommendations of the Scottish Law Commission, the Committee recognises that 
further provision may require to be made in relation to Commission 
recommendations in respect of reserved matters.”  (Paragraph 309) 

“The Committee also acknowledges that the Parliament has a key role to play in 
delivering law reform. It therefore recommends that the Standards, Procedures and 
Public Appointments Committee should give consideration to the options for 
facilitating the introduction and Parliamentary scrutiny of draft Bills which give effect 
to recommendations of the Scottish Law Commission, including the possibility of 
introduction as Committee or Members’ Bills.” (Paragraph 310) 

SG Response: The Committee’s views on the implementation of Scottish Law 
Commission Reports have been noted.  The Government values the important work 
carried out by the Commission and is aware of the concerns regarding 
implementation of its reports.  We will monitor Westminster’s experience of the Law 
Commission Act 2009. 
 
At the moment though, the Government is not persuaded that a statutory 
requirement to consider Commission reports will result in an increase in 
implementation rates. There are practical limits to the amount of legislation which 
Parliament can consider in any session. 
 
A joint–working group of officials from the Parliament and the Government is 
currently looking at possible ways of increasing the rate of implementation of 
Commission reports, subject to the practical limitations of the legislative programme.  
As I informed the Committee during my evidence session on 3 November 2009, the 
Government is serious about this issue.  We will therefore continue to work closely 
with all interested parties to promote the use of appropriate mechanisms to update 
and improve the law of Scotland. 
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Part 5 – Orders subject to Special Parliamentary Procedure 

Committee Report: “The Committee is satisfied with the response from the Scottish 
Government regarding the provisions in Part 5 of the Bill.”  (Paragraph 323) 

SG Response: The Government welcomes the Committee’s comments in relation to 
the provisions contained in Part 5 of the Bill. 
 
Part 6 – Laying of documents other than Scottish statutory instruments 
 
Section 54 – Laying of certain documents before the Scottish Parliament 

Committee Report: “The Committee notes the findings of the SPPA Committee and 
is content with the provisions.” (Paragraph 329) 

SG Response: The Government welcomes the Committee’s comments in relation to 
section 54. 
 
Part 7 – Miscellaneous and general 
 
Section 55 – Meaning of “enactment” in Acts of Parliament and instruments 
made under them 

Committee Report: “The Committee remains unclear as to the necessity for the 
proposed change.  The Committee considers that the issues raised by Iain Jamieson 
regarding the drafting of section 55 are significant.  In particular, the reliance on the 
interpretive provisions of section 101 of the Scotland Act 1998 to ensure that the 
provisions do not exceed the legislative competence of the Scottish Parliament 
appears to the Committee to be indicative of the legal complexity surrounding this 
provision.  The Committee does not consider it appropriate for the effect of a 
definition, which is itself a rule of interpretation intended to provide legal certainty, to 
be dependent on complex legal analysis of the extent to which it may apply within 
devolved competence in any particular circumstances.  The purpose of the 1978 Act 
is to provide clarity as to terms it defines and the scope of their application.  The 
proposed amendment as it stands achieves neither.”  (Paragraph 339) 

“The Committee believes that without an order extending the effect of the section so 
that it will apply to the reserved statute book, the change proposed in section 55 is 
undesirable.  The Committee invites the Scottish Government to confirm the 
timescale in which such an order will be brought forward at Westminster in its 
response to this report.  In the absence of any firm commitment that such an order 
will be forthcoming, the Committee recommends that section 55 be removed from 
the Bill at Stage 2.”  (Paragraph 340) 

SG Response: The Government remains convinced that the change proposed in 
section 55 is desirable.  We consider that it provides clarity and certainty for past and 
future interpretation of the term enactment in devolved legislation.  It would be  
regrettable if we were to fail to take advantage of the only legislative opportunity in 
10 years (or more) to provide certainty on this matter  However the Government 
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notes the Committee’s clear views on the provisions, and I will consider further in 
light of the Committee’s views. 
 
Section 57(3) – Commencement 

Committee Report: “The Committee is content with the commencement powers in 
section 57, and that they are not subject to Parliamentary procedure.”  (Paragraph 
342) 

SG Response: The Government welcomes the Committee’s comments in relation to 
the provisions in section 57. 
 
Equality Impact Assessment 

Committee Report: “The Committee recommends that, should the general 
principles of the Bill be agreed to, the Scottish Government should conduct an EIA 
for the Bill as introduced and report its findings prior to the start of Stage 2 
proceedings.”  (Paragraph 351) 

SG Response: The Scottish Government will carry-out an EIA and report the 
findings back to the Committee. 
 
 
Scottish Government 
12 February 2010 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 45  Session 3 
 

Meeting of the Parliament 
 

Wednesday, 13 January 2010  
 

Note: (DT) signifies a decision taken at Decision Time. 

Interpretation and Legislative Reform (Scotland) Bill: The Minister for 
Parliamentary Business (Bruce Crawford) moved S3M-5428—That the Parliament 
agrees to the general principles of the Interpretation and Legislative Reform 
(Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Interpretation and Legislative 
Reform (Scotland) Bill: Stage 1 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
5428, in the name of Bruce Crawford, on the 
Interpretation and Legislative Reform (Scotland) 
Bill. 

15:06 
The Minister for Parliamentary Business 

(Bruce Crawford): I take this opportunity to thank 
the Subordinate Legislation Committee and the 
Standards, Procedures and Public Appointments 
Committee, and their officials, for the hard work 
and considerable thought that they have put into 
scrutinising the Interpretation and Legislative 
Reform (Scotland) Bill. 

The stage 1 report provided a comprehensive 
review of the provisions in the bill. The 
Government welcomes and agrees with many of 
the comments and recommendations that were 
made by the Subordinate Legislation Committee. 
Inevitably, we have yet to find agreement with the 
committee on some matters that were raised in the 
report, although I am hopeful that that can be 
remedied. 

The bill deals principally with interpretative and 
procedural matters, providing the fundamental 
legislative architecture that is required for a 
modern Scotland. The bill modernises, where 
appropriate, the Scottish interpretation code; it 
streamlines the scrutiny procedures for Scottish 
statutory instruments, replacing more obscure 
procedures with one of three standardised 
procedures; and it updates the provisions for the 
publication and preservation of SSIs. Broadly 
speaking, the approach that we have taken is to 
restate the content of the existing transitional 
orders on interpretation and special parliamentary 
procedures. However, after 10 years, we have 
rightly taken the opportunity, where appropriate, to 
modernise our interpretation code.  

Part 1 contains provisions that will apply only to 
the interpretation of future acts of the Scottish 
Parliament. Existing acts of the Scottish 
Parliament and instruments will continue to be 
governed by the Scotland Act 1998 (Transitory 
and Transitional Provisions) (Publication and 
Interpretation etc of Acts of the Scottish 
Parliament) Order 1999. Westminster legislation 
will continue to be interpreted in accordance with 
the Interpretation Act 1978. 

I confirm that I agree with the committee’s 
recommendation that it is important to put beyond 
doubt that acts of sederunt and acts of adjournal 
fall within the definition of ―Scottish instrument‖. I 

shall, therefore, as the report recommends, lodge 
an amendment clarifying that acts of sederunt and 
acts of adjournal will fall within that definition. 

Part 2 serves as an excellent example of the 
constructive relationship between the Government 
and the Parliament. The thrust of the policy for 
part 2 stems from the Government’s support for 
recommendation 1 of the Subordinate Legislation 
Committee’s report, which said that, subject to 
some improvements, the current arrangements 
and procedures for scrutinising SSIs should be 
retained.  

The bill also provides for the minimum period 
between the laying of negative instruments and 
their coming into force to be extended from 21 to 
28 days. However, the committee’s stage 1 report 
has called for further consideration to be given to 
the merits of further extending that period to 40 
days. The Government has already provided the 
committee with information on the potential 
difficulties arising from such a move, particularly 
the introduction of delay to the smooth passage of 
the Government’s legislative programme. The 
previous Administration agreed with our position 
that an increase to 40 days would be 
inappropriate. In evidence to the Subordinate 
Legislation Committee in November 2006, the 
then Minister for Parliamentary Business said that 
such an increase  
―would cause us considerable difficulties in keeping the 
show on the road‖ 

and would 
―create gluts in the system‖.—[Official Report, Subordinate 
Legislation Committee, 21 November 2006; c 2131.]  

She then proposed the compromise of increasing 
the time period to 28 days. A move to 40 days 
could prove problematic in respect of a couple of 
policy areas in particular. Obvious examples would 
be SSIs implementing European Union obligations 
or those that update the frameworks for eligibility 
to legal aid in consequence of Her Majesty’s 
Treasury announcements on the retail prices 
index. I add that I have yet to see evidence that 
the current process is causing difficulties. If it is 
not, why would we want to fix something that is not 
broken? 

The committee also recommends the inclusion 
in the bill of a maximum time within which the 
maker of an instrument could revoke it. I 
appreciate the committee’s desire for clarity and 
certainty, but I reiterate that such a provision could 
cause practical difficulties. Much will depend on 
the circumstances of the instrument. It may not be 
possible to make appropriate arrangements within 
the given timeframe, especially if it is short. 

In addition, I have considerable reservations 
about the proposition that, on the annulment of an 
instrument, its maker should make an order 
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restoring the original position. As the committee 
recognises, that will not always be possible or 
desirable—for example, when EU obligations are 
being implemented, or when a body corporate has 
been dissolved. As the annulment of an instrument 
is a rare event that is more likely to be prompted 
by policy considerations than by technical drafting 
concerns, I suggest that political, as opposed to 
technical, solutions are appropriate. 

However, on both those issues, I will give further 
careful consideration to the points that the 
committee made and will respond to them fully in 
the Government’s response to its report. 

The provisions in part 3, on the publication of 
acts and instruments, raise important issues about 
the accessibility, publication and preservation of 
Scottish legislation. I confirm that, as the 
committee suggests, the Government will lodge 
amendments that will oblige the keeper of the 
records of Scotland to preserve all SSIs and the 
Office of the Queen’s Printer for Scotland to 
provide a printed copy of every SSI to the National 
Library of Scotland. 

The pre-consolidation modification power in part 
4 is intended to simplify and speed up the 
consolidation process. We are of the opinion that 
the provisions in question would aid the 
maintenance of Scots law, but the Subordinate 
Legislation Committee and the Standards, 
Procedures and Public Appointments Committee 
still have concerns about them. I will consider 
those concerns further and will provide my views 
on them as part of the Government’s formal 
response to the report. 

Part 5 sets out the procedure for instruments 
that by virtue of their parent act are subject to the 
Scotland Act 1998 (Transitory and Transitional 
Provisions) (Orders subject to Special 
Parliamentary Procedure) Order 1999, which 
made transitional provision for such special 
procedure until an act of the Scottish Parliament 
could provide for it. The provisions in the bill 
replicate those in the transitional special 
parliamentary procedure order. 

The Government notes that the committee has 
concerns regarding section 55, to which we are 
giving serious consideration. The issue at stake is 
technical and complicated. We will provide the 
committee with the results of our consideration 
before stage 2. 

There are a few more points that I want to deal 
with at this stage. On the service of documents by 
electronic means, which is dealt with in section 26, 
I want to pick up on the concerns that have been 
expressed by certain sectors of the legal 
profession, including the Law Society of Scotland, 
which I know wrote to all MSPs yesterday on the 
matter. As I promised in oral evidence to the 

Subordinate Legislation Committee, the 
Government will lodge an amendment to clarify 
that prior written agreement of the parties 
concerned would be required before documents 
could be serviced through the use of electronic 
communications. 

I again thank the members of both committees 
for their work on the bill, which has been a fine 
example of the Government, the Parliament and 
civic Scotland working together for the good of 
Scotland. There are some issues that I have not 
had time to deal with, but I hope that I will have 
time to address them in my closing remarks. I look 
forward to listening to the views and comments of 
members. 

I move, 
That the Parliament agrees to the general principles of 

the Interpretation and Legislative Reform (Scotland) Bill. 

15:14 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): As the convener of the 
Subordinate Legislation Committee, I am very 
pleased to take part in the debate. Ten years into 
devolution, the bill ties up the several loose ends 
that were bequeathed to us, inter alia, by the 
Scotland Act 1998. In the limited time that is 
available to me, I will comment on several aspects 
of the committee’s report, to which I earnestly refer 
all members. I, too, thank past and present 
members of the Subordinate Legislation 
Committee, the Scottish Government and the 
minister for their co-operative approach, and all 
those who gave evidence to the committee either 
orally or in writing. 

On part 1, on interpretation, the committee 
received representations from witnesses that 
schedule 1 did not include a range of words and 
expressions that are defined in section 127 of the 
Scotland Act 1998. The missing expressions 
include ―reserved matters‖, ―legislative 
competence‖ and even, believe it or not, ―the 
Parliament‖. The committee accepted that what to 
include in schedule 1 is a matter of judgment, but 
we have asked the Scottish Government to review 
the list of words and phrases that are currently 
included in it with a view to extending the list by 
amendment at stage 2. 

On part 2, we welcomed the provision in section 
28 that will extend from 21 to 28 days the 
minimum period before an instrument that is 
subject to the negative procedure can come into 
force. The minister alluded to the fact that the 
committee also explored whether that period 
should be extended further to 40 days. In terms of 
scrutiny, we believe that extending the minimum 
period before a negative instrument can normally 
come into force will strengthen the Parliament’s 
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hand. To be fair, some members believed that an 
extension from 21 to 28 days was sufficient; others 
were in favour of an extension to 40 days; I am 
duty bound to say that there was no unanimity on 
that. However, we noted that the Scottish 
Government remains opposed to a further 
increase in the period and to extending the period 
in which a negative instrument can be annulled by 
the Parliament. We recognised that the 
Government has valid concerns about potential 
delays to the lawmaking process that a further 
extension would create, but we were not 
convinced by the worst-case scenario that the 
minister put forward, as it included the 
Parliament’s summer recess. I expect that we will 
return to the matter at stage 2—the minister 
confirmed that we would. I look forward to that. 

Also on the negative procedure, we considered 
that it is desirable to have a high degree of 
certainty about what should happen following a 
resolution of the Parliament for the annulment of a 
negative instrument, and concluded that section 
28 is currently lacking in that respect. We believe 
that an appropriate maximum time within which 
the Scottish Government must revoke an 
instrument should be included in the bill. 

Part 4 is on pre-consolidation modifications of 
enactments. We had a concern. The provisions in 
part 4 will give the Scottish ministers an order-
making power to enable them to make 
amendments to legislation prior to its being 
consolidated or codified. We fully support the 
objective of maintaining and modernising Scots 
law in order to ensure that it is up to date, 
accessible and as user friendly as possible; 
indeed, we have said many times that we want to 
encourage consolidation of the law. However, we 
concluded that the proposed order-making power 
is extremely wide, if not too wide. As an 
alternative, we were attracted by a suggestion 
from the Scottish Law Commission that a 
consolidation procedure should be available to 
incorporate amendments proposed by the 
commission that are considered necessary for or 
that would facilitate proper consolidation of the 
existing law. It would make clear that such 
amendments could be subject to expedited 
procedure but would require matters of policy to 
be the subject of primary legislation rather than 
affirmative order. That is also our position on a 
restatement of the common law or codification. 

On balance, therefore, we have recommended 
that part 4 should be amended to remove the 
power for the Scottish ministers to make pre-
consolidation modifications of enactments by 
order. As an alternative, we recommend that the 
Scottish Government explore an enhanced role for 
the Scottish Law Commission. 

I have touched on several issues in the time that 
is available to me. I expect my committee 
colleagues to discuss other aspects of our report. 

I pay tribute again to the inclusive attitude that 
the minister and his colleagues in the Scottish 
Government have shown to us. The bill is an 
example of how, through working in the interests 
of good governance in the Parliament and the 
Government, there can be a meeting of minds. We 
set out our thoughts in our report and we look 
forward to engaging again with the Scottish 
Government at stage 2. 

I look forward with great interest to what other 
members will say. We give a cautious welcome to 
the bill but, as I have said, we consider that 
additional work requires to be done to ensure that 
it is fit for purpose for the years to come. 

15:19 
Paul Martin (Glasgow Springburn) (Lab): 

Since May 2007, I have made a number of front-
bench speeches on justice issues on behalf of the 
Labour Party. I would not call this an exciting 
comeback to the front benches, but it is important 
to recognise, as members do, that the bill is 
fiercely technical. To be serious, it is extremely 
important. Its proposals have been debated over 
many years—those debates are available for 
scrutiny in the Official Report. 

As a member of the Justice Committee, I 
remember being concerned about the volume of 
SSIs, in particular, that were debated at the 
committee—there always seemed to be concerns 
about the lack of full and proper scrutiny. I also felt 
that a large number of SSIs were considered prior 
to the recess. Today’s debate affords us an 
opportunity to make progress in a practical sense. 

However, it is important for us to recognise that 
the Subordinate Legislation Committee has 
highlighted a number of important issues. As the 
minister said, we have regulated those matters 
under the three transitional orders that were made 
under the Scotland Act 1998. The minister was 
right when he told the committee on 3 November 
that, 10 years on, it is the right time for us to move 
on. 

I note that the Crown will now be bound by the 
terms of an act of the Scottish Parliament or 
instruments under such acts, unless it is expressly 
exempted. I suppose that that move is considered 
to be part of the modernising agenda. However, it 
is important to highlight the concerns that have 
been expressed by the judiciary, advocates and 
the Scottish Law Commission. On behalf of the 
Labour Party, I share the Subordinate Legislation 
Committee’s concerns about some of the 
challenges that may be faced in connection with 
the future drafting of acts of the Scottish 
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Parliament and Scottish statutory instruments. A 
constructive tone from the minister would be 
welcome, to ensure that further consideration is 
given to those concerns and to provide 
reassurances on how they can be addressed. 

As the minister indicated, in paragraph 157 of its 
report the committee welcomed section 28, which 
will extend from 21 to 28 days the minimum period 
before an instrument that is subject to the negative 
procedure can come into force. That move is to be 
welcomed, but I understand the concerns that the 
committee expressed on the issue. Although the 
committee recognised the validity of the minister’s 
concern that extending the period further could 
lead to delays in the lawmaking process, it made 
the point that he was painting a worst-case 
scenario that included the summer recess. It is not 
unprecedented for politicians in the chamber to 
paint the worst-case scenario. I do not necessarily 
criticise the minister for doing so, but it would be 
welcome for objective consideration to be given to 
other scenarios. Perhaps the Scottish Parliament 
information centre could provide that information. 
Jamie Stone made the point that the hand of the 
Parliament should be much stronger and that 
members should be afforded more opportunity to 
scrutinise instruments. 

In the limited time available, I have been able to 
highlight only a couple of issues. However, I have 
been afforded the fortunate position of being 
allocated the closing slot in today’s debate, so I 
will have an opportunity to raise other issues on 
behalf of the Labour Party, which will be helpful. 

15:23 
Jackson Carlaw (West of Scotland) (Con): 

There are watches to be won in the Parliament, 
which are to be found in the nuggets that are the 
appointments in the gift of our political leaders. 
They manifest themselves in many ways, and 
none more so than in the committees on which we 
find ourselves asked to serve. Surely there can be 
no greater honour than to spend the lifetime of this 
Parliament in the service of the Subordinate 
Legislation Committee; Jamie Stone and Ian 
McKee stand alongside me as witnesses to that 
fact. So great is the competition to contribute—
such is the elbow jostling for the honour—that our 
Labour colleagues tend to be able to spend but a 
few months each amid our number. 

Week after week, month after month, we toil. 
Just when the excitement has become all too 
unbearable, we find that we have been asked to 
lead the examination of a bill all by ourselves. 
Given its racy title—the Interpretation and 
Legislative Reform (Scotland) Bill—who could 
contain their pride or excitement? Which of us 
speaking today has not suddenly found 
themselves an expert on the subject matter in 

hand, at least in the minds of their colleagues? 
How the clerks must laugh. 

Scottish Conservatives welcome the bill and will 
support it at stage 1. I welcome the minister’s 
opening speech. There are detailed issues that 
arise. It is right for me to say at the outset that, 
even when the subject matter may be 
characterised as being as dry as dust, important 
principles are often at stake. As unlikely as it 
seems, well-intentioned legislation that is 
sometimes characterised as being sensible 
housekeeping can conceal ambitions beyond 
those that have been generally supposed. 

Certainly, the committee had an exceptional 
series of evidence-taking sessions. Rarely have 
both the answers to the questions and the 
questions themselves not always been understood 
both by those to whom the questions were 
addressed and by those doing the asking.  

For those of us who have enjoyed Hilary 
Mantel’s Booker prize-winning novel, ―Wolf Hall‖—
a magnificent account of the relationship between 
Henry VIII and Thomas Cromwell—it was a 
surprise to find so many references back to King 
Henry as we contemplated the bill. Colleagues 
from across the chamber will take their own 
positions on this, but I mention the former 
monarch of England only because section 20 
seeks to redefine the status in law of the present 
monarch of the United Kingdom in a way that will 
be different for laws made in this Parliament 
compared with laws made at Westminster. 
Although I do not support that provision, I 
understand the curiously primitive need of some to 
strain every sinew to diminish the residual role and 
position of the Crown. However, ministers are also 
invariably keen to quote the experts, who in this 
case were surprisingly unequivocal. The Scottish 
Law Commission, the judges of the Court of 
Session and the Faculty of Advocates all believe 
that the proposals might well lead to considerable 
confusion in law. That was acknowledged even by 
those who welcome the proposal. I welcome Paul 
Martin’s comments in that regard. 

It seems to me that now is not the moment to 
beat the breast in some great quest for 
egalitarianism or for ministers to pander to their 
desire to be able to claim some great advance for 
democracy; pragmatism must have its place. 
There seems to me to be no case for creating 
unnecessary confusion, which is the practical 
implication of the proposed change in the status of 
the monarchy. Therefore, we urge the minister to 
resist those baser instincts and to leave well 
alone. 

In his evidence, the minister fell back on the 
defence that the sovereign had not yet found the 
time to phone him up from Balmoral to complain. 
In practice, I suspect that the sovereign has 
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probably not found the time to phone him up about 
anything from anywhere, but what a way to 
contemplate celebrating Her Majesty’s forthcoming 
diamond jubilee. Are we to inform her of the 
Scottish National Party’s intention—to paraphrase 
Rodgers and Hammerstein—to ―Cut you off at the 
knees, Your Majesty‖? We will lodge amendments 
at stage 2, on which we hope to enjoy the support 
of practical-minded unionists and others from 
across the political parties. 

The Subordinate Legislation Committee report 
details what came to be the most likely area of 
disagreement. Indeed, on any other day the 
outcome of the committee’s discussion might have 
been different. I refer to section 28, which will 
extend the minimum period before an instrument 
that is subject to the negative procedure can come 
into force from 21 to 28 days. I, too, have the 
honour of summing up for my party and I will detail 
the Conservatives’ position on that when I do so. 

In conclusion, we will support the bill at stage 1. 
We look forward to the rest of today’s debate and 
to stage 2. 

15:27 
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): I enjoyed Jackson Carlaw’s 
four minutes in the sun, but the bill is, as has been 
pointed out, a largely overdue and very technical 
measure that is designed to update and reform the 
legislative process for statutory instruments. As 
such, the bill is largely uncontroversial, so the 
minister will not be surprised to hear that the 
Liberal Democrats, too, will support the 
Government in tonight’s vote on the general 
principles of the bill. 

However—there is always a ―however‖—as 
today’s debate comes just one week after the 
highly controversial stage 1 debate on the Public 
Services Reform (Scotland) Bill, through which 
ministers seem to be determined to take to 
themselves more powers from our Parliament, the 
Liberal Democrats approach the Interpretation and 
Legislative Reform (Scotland) Bill with justified 
scepticism about part 4, which is entitled ―Pre-
consolidation modifications of enactments‖. That 
title might seem innocuous enough—although, 
what a description in a title—but the Liberal 
Democrats are grateful to the Subordinate 
Legislation Committee for bringing Parliament’s 
attention to what the Government seeks to do 
under part 4. For consolidation bills, the 
Government intends not only to ingather powers 
that have already been granted by Parliament but 
to go further than simply restating the law in a 
more consolidated fashion. Oh, yes. Scottish 
ministers wish the power to alter the law. 

I understand that, as an example of what he 
wants the power for, Bruce Crawford told the 
committee that he wants to be able to change the 
penalties for offences that have already been 
outlined in existing acts of Parliament and which 
have been decided by MSPs. In the Liberal 
Democrats’ view, such a power is not only 
unnecessary but is exactly the sort of thing that 
should be opposed. Too often, ministers come to 
Parliament seeking to curtail the powers of 
Parliament, but twice in two weeks in two bills is 
too much. 

I am not at all keen to see powers being taken 
from Parliament and handed over to the 
Government at any time. I warned against that 
during the Parliament’s first two sessions, and I 
now hear those who were then in opposition and 
who are now—some might say temporarily—in 
government, arguing the opposite. 

I do not always trust Governments to handle 
such issues in an entirely unpartisan way. If the 
minister truly believes that the powers are 
necessary and would be used in an unpartisan 
way, he can have no objection to—for instance—
giving the role of recommending changes to the 
law in such circumstances to the Scottish Law 
Commission, thereby taking the power of initiating 
the changes out of ministers’ hands. There is no 
question but that part 4 should therefore be 
amended at stage 2; it would be bad legislation. 

I will move on to one other issue of importance 
in the bill, which is in part 3, entitled ―Publication of 
Acts and Instruments‖. I am aware of the 
importance of our national written records. The 
national libraries of the four UK nations keep 
copies of our acts of Parliament and statutory 
instruments, and should continue to do so. I am 
aware, however, that there are no national 
standards for holding digital records, so I was 
pleased to hear from the minister this afternoon 
that he will amend the bill to ensure that our 
written records are properly kept. He has 
recognised that, at least. 

We in the Liberal Democrats will support the bill 
at stage 1, but our support should not be taken for 
granted. I have outlined our concerns about part 4, 
which we believe is anti-parliamentarian. We trust 
that the minister will lodge amendments at stage 2 
to address those concerns and, thereby, much 
improve the bill. 

15:31 
Ian McKee (Lothians) (SNP): As a proud 

member of the Subordinate Legislation 
Committee, I join other members in thanking the 
clerks and the legal team for their skilled input to 
scrutiny of the important bill that is before us 
today. I also thank the bill team for their efforts. 

325



22663  13 JANUARY 2010  22664 

 

As we have heard, since the inception of the 
current Parliament, the publication, interpretation 
and operation of our acts and the making and 
publication of subordinate legislation and 
procedure around orders that are subject to 
special parliamentary procedures have been 
regulated by transitional orders that are made by 
the UK Government under the Scotland Act 1998. 
Although that system has served us well, 10 years 
is long enough for us to decide here in Edinburgh 
how we wish to regulate our procedures, so the 
legislation is timely. 

A speech of four minutes in a debate that is to 
last for only an hour will obviously not cover many 
aspects of the bill, so I will limit myself to 
discussing only a few. I turn to the section entitled 
―Instruments subject to the negative procedure‖, 
which has been the subject of vigorous debate. 
The debate is often characterised as being 
between Government and Parliament, with the 
Government wanting to advance its legislation with 
minimum delay while Parliament, on the other 
hand, desires to subject legislation to detailed 
scrutiny for as long as possible. Unless the 
Opposition secretly feels that it will remain in 
opposition for a long time indeed—some remarks 
today have betrayed that fear—that aspect is not a 
party political matter. 

Mike Rumbles: Will the member take an 
intervention? 

Ian McKee: I would normally take an 
intervention, but I have only four minutes. 

Any advantage that an Opposition might achieve 
by altering legislation to slow down the passage of 
legislation excessively would come back to bite it if 
and when it was to form a future Government. The 
public interest is not served if legislation is not 
subject to appropriate scrutiny, but nor is it served 
if that scrutiny is so inordinately long that valuable 
legislation is inappropriately delayed. A balance 
must be struck. 

What must exercise us is how long the period 
should be before a non-emergency instrument that 
is subject to negative procedure can come into 
force. As Bruce Crawford told us earlier, the 
former Minister for Parliamentary Business, 
Margaret Curran, told the predecessor 
Subordinate Legislation Committee in November 
2006 that she was happy for the period to be 
extended from 21 to 28 days, but that proposals to 
extend it to 48 days 
―would create a real difficulty.‖—[Official Report, 
Subordinate Legislation Committee, 21 November 2006; c 
2131.] 

Bruce Crawford, on behalf of the present 
Government, took exactly the same message to 
the Subordinate Legislation Committee in 
November 2009, three years after Margaret 

Curran did so. He explained that an instrument 
that was laid on 29 May would not have been able 
to come into force until 11 September if the 40-day 
rule was in effect. I appreciate that that is the 
worst possible scenario, but worst possible 
scenarios occur from time to time and we have to 
plan for them. Mr Crawford’s opinion that a delay 
of that magnitude is undesirable is not 
unreasonable. 

In its 12th report of 2008, the Subordinate 
Legislation Committee unanimously agreed 
―that to require even the most routine instruments to be laid 
for 40 days is probably unworkable.‖ 

We went on to recommend an extension to 28 
days, but there are still siren voices urging an 
extension to 40 days. 

For my part, I am persuaded by the argument of 
Margaret Curran and Bruce Crawford and share 
the view of the other authors of the report—Jamie 
Stone, Richard Baker, Jackson Carlaw, Helen 
Eadie, John Park and Gil Paterson—that 28 days 
is the appropriate period to elapse before a laid 
instrument that is subject to the negative 
procedure comes into force, and that a period of 
40 days would not only be unnecessarily long but 
would risk inhibiting the democratic process. 

I have another 10 interesting points to make, 
Presiding Officer, but in view of the time 
constraints that we face, I will have to leave them 
for another occasion. 

15:35 
Helen Eadie (Dunfermline East) (Lab): Given 

what Jackson Carlaw said, I point him to the fact 
that I am probably one of the longest serving 
members of the Subordinate Legislation 
Committee, at least from the Labour Party and 
perhaps even among members of other parties. 
However, I enjoyed his speech immensely, as 
ever. 

I agree with some of the points that Jamie Stone 
made, particularly those about the way in which 
the Minister for Parliamentary Business handled 
the committee’s approach. He has been helpful 
and constructive. I say, in a non-partisan way, that 
we welcome the constructive attitude that he has 
taken to the matter. 

In considering the Interpretation and Legislative 
Reform (Scotland) Bill, we must be mindful of the 
fact that there were only 17 respondents to the 
consultation. However, they included academics, 
legal practitioners and representatives from the 
Scottish Parliament, the Scottish Law Commission 
and the Scottish Government. I do not mention the 
number of responses in order in any way to 
diminish the importance of the matter; in fact, the 
bill is highly important, and I sometimes think that 
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we have not given it the space that it should have 
had. It is a great pity that we do not have time 
today to do justice to the many provisions that it 
contains. 

I want to focus on a matter that has been 
discussed by other members—whether to move to 
a period of 40 days or 28 days for instruments that 
are subject to negative procedure. In that regard, I 
point members to the particularly important 
evidence that was given by Iain Jamieson. We 
should all bear in mind his important point that, 
although a 28-day period will help the subject 
committees, the whole point of everything that we 
do is for the procedures to be helpful to the 
Parliament as a whole. In this case, they should 
enable the Parliament to consider whether to 
annul an instrument before it comes into force. I 
believe—I know that other members support the 
view—that the example that the minister chose to 
illustrate his point represents the worst-case 
scenario because it includes the Parliament’s 
summer recess. The committee considers that if 
the relevant period were to be extended, the 
Government could adapt its internal procedures 
for the making and laying of instruments in order 
to avoid such a situation occurring in practice. 

There is clearly a strong case for extending the 
period to 40 days—we should do it if we truly 
believe in scrutiny. As a member of the Parliament 
for some 10 years, I can probably count on the 
fingers of both hands the number of times when 
we have annulled an instrument. I could be wrong 
about that, but it has not happened often. It is not 
something to get too worked up about, but it is a 
fundamental point of principle that we should 
enable the Parliament—not just the committees—
to have a voice in the process. That is the essence 
of the evidence that we considered. 

It is a great pity that we do not have time to 
concentrate on a variety of other topics. I agree 
with the points that Mike Rumbles made on 
consolidation. We received evidence on that, 
particularly from the Scottish Law Commission, 
whose view is that consolidation should not be 
used to promote policy alterations to legislation. I 
support the view that any consolidation should be 
based on recommendations by the Scottish Law 
Commission. In responding for the Scottish 
Government, Mr Crawford said that he did not 
believe that it would be acceptable to leave the 
changes to the commission, but I believe that 
there is a way round that. 

The Parliament should support the view that Mr 
Layden expressed in evidence, which is that a 
consolidation committee should be given the 
Scottish Law Commission’s proposals. There 
would then be a process between the Scottish 
Law Commission, that committee and the 
Parliament, as there was in 2003, and the 

committee would work out its views. Mr Layden 
spoke as a draftsman of the previous 
consolidation bill. He found that process to be 
perfectly acceptable, as I do. The committee that 
oversaw the consolidation was very careful in 
respect of what it accepted as being necessary, 
because it was conscious that anything more 
would have to be debated by the Parliament. As 
that was not going to happen, it took a more 
restrictive approach. As a result, I am very glad 
that the Subordinate Legislation Committee has 
agreed that the Scottish Government should 
explore the possibility of giving the Scottish Law 
Commission an enhanced role, or consider what 
further provision might be necessary to give effect 
to the committee’s recommendations on 
consolidation. 

15:40 
Bob Doris (Glasgow) (SNP): I am grateful for 

the opportunity to speak in this debate. As a 
member of the Subordinate Legislation Committee 
during stage 1 and the publication of the stage 1 
report, I must pay tribute to my fellow committee 
members, the committee clerks, the legal team 
and the Scottish Government bill team for their 
hard work and co-operation. I have to say that I 
found the task to be rather dry, unglamorous and 
challenging, so I must apologise to members on 
the committee who have been secretly enthralled 
by the process and those on the legal team who 
cannot get enough of this bill. To be honest, it is 
not really for me. 

However, dry though the whole matter might 
have been, the bill is still very important. In a small 
yet significant way it represents a spreading of the 
Scottish Parliament’s wings away from the three 
transitional orders that empowered it to make and 
interpret acts of the Scottish Parliament. As those 
transitional orders were based on the UK 
Interpretation Act 1978, it is only right that, after 10 
years of devolution, we review the situation and 
introduce new legislation. 

As members have already pointed out, in its 
stage 1 report the committee could not reach a 
clear consensus on a number of aspects. One of 
the key elements of part 2, which seeks to 
implement the recommendations of the 2007 
inquiry into the regulatory framework in Scotland, 
is the increase from 21 to 28 days in the period 
after which a negative instrument should come 
into force. I welcome the Scottish Government’s 
acceptance of that recommendation; however, at 
committee, some members decided that we 
should go further than 28 days. Indeed, as we 
have heard, 40 days was suggested. Like other 
members, I was somewhat surprised by the 
proposal, given that the recommendation to 
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increase the period to 28 days had been made in 
2007. 

I believe that a 40-day period would completely 
knock out of kilter the delicate balancing act 
between the Scottish Government’s need to act 
with purpose and effectiveness and the need for 
strong parliamentary scrutiny. As Margaret Curran 
said, it would make it difficult to keep 
―the show on the road‖—[Official Report, Subordinate 
Legislation Committee, 21 November 2006; c 2131.] 

in ensuring effective use of subordinate legislation. 
Given that there appears to be no real evidence of 
the benefits of a move to 40 days, I suggest to 
Parliament that a 28-day period strikes the right 
balance. 

Neither was there consensus in the committee 
about the period within which a negative 
instrument can be annulled. When, in response to 
a wish that was expressed by certain members to 
extend the period from 40 to 50 days, ministers 
outlined the kind of parliamentary timetabling 
problems that such a move might throw up, the 
same members said that the Government was 
deliberately picking worst-case scenarios. 
However, it was that very line of argument from 
some Opposition members that made me move 
towards the Government position. Put simply, I 
would expect any Government of whatever party 
to take account of worst-case scenarios and to 
take steps to avoid such situations. For that 
reason, I am minded to back the Government’s 
current position, although I want to hear what 
members have to say as we go through the rest of 
the parliamentary process. 

I have also been led to believe that under the 
previous Executive as well as under this 
Government, the spread of subordinate legislation 
has been rather uneven, with a glut of activity after 
recesses resulting in a pile of SSIs being sent to 
the Subordinate Legislation Committee. I do not 
accept that the previous Executive was, or that 
this Government is, incapable of improving the 
timetabling of subordinate legislation to avoid such 
surges of activity, particularly after the summer 
recess; indeed, the Subordinate Legislation 
Committee in the second session highlighted the 
same problem. A move to 50 days would only 
make matters worse. 

Although I have drawn attention to differences 
within the committee, I have to say that members 
largely united around the bill’s general principles. I 
will give it a fair wind this afternoon, and hope that 
Parliament will come together to support it. 

15:44 
Mike Rumbles: I have a couple of points to 

make. My SNP friend, Dr Ian McKee, strangely 
and all too predictably makes the assumption that 

the current Government will be in power for some 
time. A lot us are doing our utmost to ensure that 
that does not happen next year. He said that those 
who criticise the shift of power from Parliament to 
Government, like me, must think that they will 
always be in opposition, but I made the very 
opposite point. I am amazed by the short-
sightedness of some MSPs. Governments come 
and go; that is the point. We should safeguard the 
proper role of Parliament—not circumvent it. 

I hope that, as the responsible minister, Bruce 
Crawford, will recognise that when he or his 
ministerial colleagues are in the process of 
consolidating legislation, it is not and should not 
be up to him or them to alter the major policy in 
that legislation without proper parliamentary 
scrutiny. It is not good enough just to bring an 
order to Parliament and say, ―Take it or leave it‖. 
That is completely wrong. It was wrong for the bill 
that we discussed last week, and it is wrong for 
the bill that we are discussing today. This 
Government seems to be going through a trend of 
wanting to consolidate more power for itself and 
taking it away from Parliament. That is wrong in 
principle. We should not be doing it. It is the role of 
back benchers of any and all parties, including 
independents, to focus on that and to say that the 
Government is going too far in one direction. 

I hope that members take on board what I have 
said and that, as the responsible minister, Bruce 
Crawford will take it on board, have another think 
and lodge amendments at stage 2 to put the bill 
right and improve it, because it is a good bill. 

15:46 
Jackson Carlaw: This has been a short but 

fairly technical debate. I correct the omission from 
my earlier speech in overlooking Helen Eadie’s 
contribution to the Subordinate Legislation 
Committee throughout the current session of 
Parliament. 

It is clear that a considerable amount of work 
remains to be completed before we understand 
the final scope and shape of the bill. I congratulate 
Jamie Stone on his opening speech on behalf of 
the committee, and endorse his appreciation of the 
Government’s constructive attitude throughout. 

In my earlier remarks, I dealt with the Crown’s 
position. As anticipated, others have referred to 
section 28 of the bill, and some members favour 
an increase from 21 days to 40 days, rather than 
28 days. Scottish Conservatives have a unique 
perspective on that point. Of Scotland’s four major 
political parties, only we have yet to take charge of 
the devolved Government of Scotland. In passing, 
I accept that that is a rather generous tribute to the 
influence of the Liberal Democrats in the previous 
parliamentary sessions, but so be it. I wish to 
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reassure members that it can be only a matter of 
time before the happy day when Scottish 
Conservatives lead Scotland’s Government again. 
Some may say that it will take a long time, but I 
am confident that I shall be here to see it. 

Nonetheless, the point is that since the 
suggestion first emerged in the legacy report of 
the previous session’s Subordinate Legislation 
Committee—how my friend Murray Tosh used to 
salivate over procedural complexities—the 
position of the parties that have been in 
government has flip-flopped and about-turned 
sharply, depending on whether they were in or out 
of office. That is not to denigrate the sincerely-held 
convictions of some members. Although I 
sympathise with the sentiment that 
recommendations should at all times favour the 
power of Parliament, I am struck that that 
argument could equally be deployed in support of 
a suggestion to increase the time not from 21 to 
28 or 40 days, but to 50, 60 or even 90 days. It 
seems to me that we should establish what a fair 
test is. 

I accept that Government has to be challenged, 
but equally, Government has to be able to 
progress legislation. Although ministers might 
construct an overly lurid case example of the 
delays that might arise if the 40-day suggestion is 
agreed to, they have a legitimate point. It is the 
same point that the parties of the previous 
Administration made when they were in office. For 
that reason, Scottish Conservatives will support 
the Government’s proposal to settle on 28 days. 

Throughout the bill, there are other occasions on 
which the Government might be thought to be 
taking upon itself not so much proposals that 
modernise or tidy up procedure, but that 
potentially extend the Government’s powers. That 
is not an unexpected crime, but surely it should 
generally be resisted. No doubt those proposals 
will be further interrogated at stage 2. 

Two issues of clarification arise on the position 
of the Crown and the compatibility of change with 
respect to legislation arising in Westminster or 
Brussels. An unlikely but, in the event, quietly 
important discussion also elevated the issue of the 
Office of the Queen’s Printer for Scotland beyond 
a level that an initial reading of the bill might have 
suggested would be likely. 

Dry the bill might be, but after enactment its 
provisions will, if appropriately amended, modestly 
improve the Parliament’s legislative arrangements. 
I, too, pay tribute to my colleagues on the 
committee and to the clerks, who have worked 
tirelessly. As I said, we will support the 
Government at decision time, but we serve notice 
that work remains to be done. 

15:50 
Paul Martin: I have never been a member of the 

Subordinate Legislation Committee— 

Nigel Don (North East Scotland) (SNP): There 
is still time. 

Paul Martin: Yes, there might be time. 
Punishment sometimes comes late. 

I have taken time to peruse the stage 1 report. I 
pay tribute to the committee’s hard work, 
particularly that of Helen Eadie, who is a long-
serving member. It should be recognised that the 
committee is not afforded the headline-grabbing 
opportunities that other committees have but, as 
we have said on many occasions, its work is 
crucial to the workings of Parliament. I commend 
the committee for its work. 

I will touch on a couple of issues that have been 
raised during the debate and during the 
committee’s consideration of the bill at stage 1. 
Part 3 raises important issues about accessibility, 
publication and the preservation of acts of the 
Scottish Parliament and Scottish statutory 
instruments. In relation to publication and 
accessibility, the committee acknowledges that 
legislation is now most readily accessed online 
and accepts that print copies should no longer be 
the primary means of making available Scottish 
legislation. I note that we have made progress. 
The Scottish Government has given a commitment 
to make clear the requirement to publish all SSIs 
online. That must be welcomed, but I agree with 
the committee that the 
―provisions of the Bill as introduced appear to fall short in 
terms of preservation of Scottish legislation.‖ 

The minister commented on that earlier, which is 
to be welcomed, but further consideration of the 
provisions is required. 

I make those comments as someone who fully 
supports the digital revolution. I practise what I 
preach, as I run a paperless constituency office. 
However, the argument is not about the 
modernising agenda, but about how we preserve 
digital material. There is great merit in the 
committee’s point that 
―in the absence of an internationally agreed standard for 
preservation of digital material, there should be a statutory 
duty on the face of this Bill for the Queen’s Printer for 
Scotland to deposit printed copies of all ASPs ... with the 
National Library‖. 

I welcome the commitment from the minister to 
make progress on that. We should pay particular 
attention to the details and give careful 
consideration to preservation of digital material for 
future generations. 

In evidence to the committee, issues were 
raised relating to the implementation of Scottish 
Law Commission reports. In particular, I refer to 
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the powerful evidence from Mr Iain Jamieson, 
particularly his reference to a statement from the 
chairman of the Scottish Law Commission, who 
said that there is a 
―danger ... that Scots law will fall behind the rest of the 
world’s legal systems in responding to the challenges of an 
era marked by rapid technological and economic change.‖ 

We should take such concerns seriously and 
consider how to make progress. 

Given the significant public resource that is 
invested in the preparation of Scottish Law 
Commission reports, we believe that it is 
imperative that a logical approach be taken to 
ensure that the Government considers them 
properly. As the committee said, there seems to 
be merit in the system that has been adopted at 
Westminster when Law Commission reports are 
considered. 

A wide range of comments have been made. As 
Bob Doris said, the debate is not the most 
addictive viewing for people in the public gallery or 
for our constituents in Glasgow. However, the 
technical nature of the bill requires us to consider 
the issues seriously. I hope that in the minister’s 
closing remarks he will continue the constructive 
tone that has been set so far and refer to some of 
the issues that have been raised. I look forward to 
supporting the bill at stage 1, with the proviso that 
at stage 2 we will have to consider carefully the 
issues that have been raised. 

The Deputy Presiding Officer (Trish 
Godman): As there appears to be a bit of 
competition about who has been on the 
Subordinate Legislation Committee the longest, I 
will throw in my tuppenceworth. I was on the 
committee for four years in the first session of 
Parliament. I still do not know why I was on it, and 
I left not knowing very much about it, so I 
appreciate this debate. 

15:55 
Bruce Crawford: I am glad that someone so 

experienced in this matter is in the chair for this 
debate. 

In case I do not get the chance later, I genuinely 
thank all members in the chamber for their 
constructive remarks on the bill. I will try to cover 
as much ground and rattle through as many of the 
arguments as I can. First, however, I am more 
than happy to take an intervention from the former 
Minister for Parliamentary Business, who has 
been referred to a number of times this afternoon. 

Margaret Curran (Glasgow Baillieston) (Lab): 
I thank the minister very much for taking an 
intervention—I do not intend to hold him back too 
much. I cannot pretend that I jumped for joy when 
Paul Martin told me that I was going to be a 

member of the Subordinate Legislation 
Committee, but I am even more surprised that I 
have been a star turn in this debate without having 
said a word, which is quite an achievement for me. 

I want to refer briefly to what other members 
have said, because there is a serious point to 
make, which Mike Rumbles referred to, about the 
perspective shifting depending on whether 
members are in government or opposition. 
Irrespective of who is in government or opposition, 
the Parliament has to have consistency. We must 
give that central point great consideration. 

I made many appearances when I was a 
minister and, given my past, I did not expect my 
time as the Minister for Parliamentary Business to 
be the controversial one. It is important that the 
Subordinate Legislation Committee looks at the 
serious representations that we have heard from 
members who have been back benchers and who 
are on committees, particularly Mike Rumbles and 
Helen Eadie, who have said that we need to make 
a change. I say, from a ministerial perspective and 
given the comments that I have made in the past, 
that their arguments are substantial and not to be 
dismissed. 

Bruce Crawford: I appreciate and understand 
the points that Margaret Curran makes, but I refer 
also to what Jackson Carlaw said in his speech: it 
is strange how people flip-flop from one side to the 
other, depending which side of the fence they are 
on. I am not saying that Margaret Curran was 
doing that with regard to the issues around part 4 
of the bill, to which I know that she was referring. 

I will refer in particular to the 28 or 40-day 
period. We heard from Jamie Stone and Helen 
Eadie, among others, that they continue to discuss 
the potential for moving the minimum time before 
a negative instrument can come into force from 28 
to 40 days after it has been laid and that there 
should be specific provisions for reversing the 
effect of negative instruments following annulment. 
The Government remains opposed to both those 
proposals, but I hope that further discussion during 
the passage of the bill will serve to deliver an 
effective outcome. On both counts, I believe that 
there are persuasive arguments that the current 
system works well and that we would be ill advised 
to make changes that would certainly limit existing 
flexibility and may well have a negative impact. 
Even after much deliberation today, the perceived 
practical difficulties that it was feared might arise 
have not been identified. Indeed, Helen Eadie said 
that there have not been many annulments of 
negative instruments. 

This Government, like the previous coalition, 
believes that for the bill to provide that all negative 
SSIs cannot come into force for a full 40 days after 
they are laid is unwieldy, disproportionate and 
impractical. I heard it said that I described the 
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worst-case scenario. If I remember correctly, it 
was the scenario painted by the previous coalition. 
However, I will try to provide a fuller menu of 
issues that provide a better picture in that regard. 
In my opening speech, I talked about another two 
areas in which I thought the issue was important: 
EU regulations and legal aid changes, which 
would have an impact. I will work with the 
committee to try to find a solution that will be 
acceptable to all. 

I turn to the points made by Jamie Stone and 
Mike Rumbles about the pre-consolidation 
modification of enactments. A number of members 
called for the removal of part 4, which provides for 
the pre-consolidation modification of enactments 
and the introduction of provisions similar to those 
in the Law Commission Act 2009. I think that 
Margaret Curran was alluding to that in particular 
when she referred to Mike Rumbles. Although the 
Government agrees with the committee’s 
comments on the role of the Scottish Law 
Commission in the consolidation of legislation, we 
are still of the opinion that the proposed power to 
make pre-consolidation amendments in part 4 
would aid the maintenance and modernisation of 
Scots law. However, I will consider that 
recommendation further and provide the 
committee with my views prior to stage 2. I hope 
that my approach shows that I am trying to look for 
compromise and to find a good way forward. That 
is why I will consider further the recommendation 
that similar provisions to those in the 2009 act be 
included in the bill. 

As for the application of legislation to the Crown, 
in response to our consultation and to the 
Subordinate Legislation Committee and the 
Standards, Procedures and Public Appointments 
Committee, the judiciary, the Law Society of 
Scotland, the Scottish Law Commission and the 
Faculty of Advocates all expressed the concerns 
that Jackson Carlaw outlined about the Crown’s 
position being reversed and suggested that the 
Crown’s position should remain untouched. 
However, the majority of consultees agreed that 
the Crown should be in the same position as the 
public, unless specifically exempted from being 
bound by legislation, so we are reflecting the 
consensus of responses in the consultation 
process. 

One small point that I did not have the chance to 
mention in my opening speech is that I will lodge a 
stage 2 amendment on exempting local 
instruments. People who have read the report will 
understand what that means. 

I thank all members for acknowledging the 
Government’s approach—I certainly acknowledge 
the approach that the Subordinate Legislation 
Committee has taken. I will always try to find a 
way to reach agreement, if agreement can be 

achieved. However, with the proposed change 
from 28 to 40 days, we are in danger of having 
change for change’s sake and of fixing something 
that ain’t broke, so I will continue to resist that. I 
hope that members understand that I have already 
proposed several amendments in response to the 
Subordinate Legislation Committee’s report. 

Finally, I say to Mike Rumbles that if he is doing 
his utmost to ensure that the Government is in a 
position of responsibility for as little time as 
possible, I encourage him to try even harder, 
because I guess that that approach will ensure 
that we are in government for even longer. 
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1

Interpretation and Legislative Reform (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 25 Schedule 1 
Sections 26 and 27 Schedule 2 
Sections 28 to 35 Schedule 3 

Section 36 Schedule 4 
Sections 37 to 57 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Jackson Carlaw 
 

2 In section 1, page 1, line 20, leave out subsection (3) 

Bruce Crawford 
 

4 In section 1, page 1, line 21, leave out from <any> to <passed)> in line 22 and insert <an 
instrument of a type mentioned in subsection (4A) made under— 

(a) an Act of the Scottish Parliament (whenever passed), or 

(b) an Act of the Scottish Parliament and an Act of Parliament (in each case, 
whenever passed). 

(4A) The types of instrument are—> 

Bruce Crawford 
 

5 In section 1, page 2, line 2, after <rules> insert <(including an act of sederunt, an act of adjournal 
and other rules of court)> 

Bruce Crawford 
 

6 In section 1, page 2, line 10, leave out from second <the> to end of line 11 and insert <subsection 
(4A).> 

Section 4 

Bruce Crawford 
 

7 In section 4, page 3, line 2, after <day> insert <after the day> 
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Section 8 

Bruce Crawford 
 

8 In section 8, page 4, line 2, leave out <This section> and insert <Subsection (2)> 

Bruce Crawford 
 

9 In section 8, page 4, line 5, leave out subsection (3) 

Section 12 

Bruce Crawford 
 

10 In section 12, page 5, line 18, leave out <that has been> and insert <, and 

(  ) before the day on which— 

(i) the Act receives Royal Assent, or 

(ii) the Scottish instrument is made, 

the EU instrument is> 

Bruce Crawford 
 

11 In section 12, page 5, line 21, at end insert <(whether or not that other EU instrument has come 
into force)> 

Section 14 

Bruce Crawford 
 

12 In section 14, page 5, line 35, at end insert <(whether or not that other enactment has come into 
force)> 

Section 20 

Jackson Carlaw 
 

3 Leave out section 20 

Section 25 

Helen Eadie 
 

41 In section 25, page 8, line 16, after <listed> insert— 

<(  ) in section 127(1) of the Scotland Act 1998 (c.46) are to be construed in 
accordance with that Act,> 
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Schedule 1 

Bruce Crawford 
 

13 In schedule 1, page 21, leave out line 9 

Helen Eadie 
 

42 In schedule 1, page 21, leave out lines 40 and 41 

Helen Eadie 
 

43 In schedule 1, page 22, leave out line 1 

Bruce Crawford 
 

14 In schedule 1, page 22, line 20, leave out from <as> to end of line 21 and insert <within the 
meaning of the Medical Act 1983 (c.54) who holds a licence to practise under that Act,> 

Helen Eadie 
 

44 In schedule 1, page 22, leave out lines 25 to 28 

Helen Eadie 
 

45 In schedule 1, page 22, leave out lines 30 to 33 

Section 26 

Helen Eadie 
 

46 In section 26, page 8, line 30, leave out <where subsection (3) applies,> 

Bruce Crawford 
 

15 In section 26, page 8, line 30, leave out <by an electronic communication> and insert <using 
electronic communications> 

Helen Eadie 
 

47 In section 26, page 8, line 31, at end insert <in accordance with regulations made by the Scottish 
Ministers under subsection (3)> 

Helen Eadie 
 

48 In section 26, page 8, line 32, leave out subsection (3) and insert–– 

<(3) The Scottish Ministers may, by regulations, make provision as to–– 

(a) how, and under what conditions, documents may be served by electronic 
communications for the purposes of subsection (2)(c), 

(b) how the service and receipt of such documents may be proved, and 
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(c) when such documents may be presumed to have been received and how such 
presumption may be rebutted. 

(3A) Before making regulations under subsection (3), the Scottish Ministers must consult any 
person or body whom they consider to be appropriate. 

(3B) Any regulations under this section are subject to the affirmative procedure.> 

Bruce Crawford 
 

16 In section 26, page 8, line 32, leave out <agrees> and insert <authorised or required to serve the 
document and the person on whom it is to be served agree in writing> 

Bruce Crawford 
 

17 In section 26, page 9, line 4, leave out <on the third day after the day on which> and insert <48 
hours after> 

Helen Eadie 
 

49 In section 26, page 9, line 6, leave out subsection (6) 

Bruce Crawford 
 

18 In section 26, page 9, line 7, leave out <24> and insert <48> 

Bruce Crawford 
 

19 In section 26, page 9, line 8, leave out subsection (7) 

Helen Eadie 
 

50 In section 26, page 9, leave out lines 9 and 10 

Section 28 

Helen Eadie 
 

51 In section 28, page 10, line 13, leave out <28> and insert <40> 

Bruce Crawford 
 

20 In section 28, page 10, line 26, leave out <Scottish Ministers> and insert <responsible authority> 

Helen Eadie 
 

52 In section 28, page 10, line 26, at end insert–– 

<(6A) The Order in Council made under subsection (5) may, or the order made under 
subsection (6) must, contain provisions which will, so far as practicable, restore the 
position to what it was before the instrument was in force. 

(6B) Where that Order in Council or order does not restore the position as mentioned in 
subsection (6A), the responsible authority must–– 

(a) explain to the Presiding Officer why it does not do so, and  
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(b) lay any such explanation before the Parliament. 

(6C) The explanation is to be given in writing as soon as practicable after the instrument is 
laid before the Parliament. 

Helen Eadie 
 

53 In section 28, page 10, line 30, leave out subsection (8) and insert— 

<(  ) In calculating the period of 40 days mentioned in subsection (2) or (3), no account is to 
be taken— 

(a) in the case of subsection (2), of any time during which the Scottish Parliament is 
dissolved or in recess for more than 16 days, 

(b) in the case of subsection (3), of any time during which the Scottish Parliament is 
dissolved or in recess for more than four days.> 

Bruce Crawford 
 

21 In section 28, page 10, line 32, at end insert— 

<(  ) In subsection (6), “responsible authority”, in relation to a Scottish statutory instrument, 
means— 

(a) the Scottish Ministers in a case where the instrument is made, confirmed or 
approved by the Scottish Ministers, the First Minister or the Lord Advocate, and 

(b) in any other case, the person who made, confirmed or approved the instrument. 

(  ) An order under subsection (5) or (6) is to be made by Scottish statutory instrument.> 

Section 29 

Helen Eadie 
 

54 In section 29, page 11, line 1, leave out subsection (4) 

Section 30 

Bruce Crawford 
 

22 In section 30, page 11, line 7, at end insert— 

<(3) References in subsections (1) and (2) to devolved subordinate legislation do not include 
references to subordinate legislation made under an enactment mentioned in subsection 
(4). 

(4) Those enactments are— 

(a) the Harbours Act 1964 (c.40), 

(b) the Water (Scotland) Act 1980 (c.45), 

(c) the Road Traffic Regulation Act 1984 (c.27), 

(d) the Roads (Scotland) Act 1984 (c.54), 

(e) section 1, 2 or 8 of the Salmon Act 1986 (c.62), 

(f)  the Natural Heritage (Scotland) Act 1991 (c.28), 
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(g) section 33, 34 or 35 of the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003 (asp 15), 

(h) article 53 of the Scotland Act 1998 (River Tweed) Order 2006 (S.I. 2006/2913), 

(i) the Transport and Works (Scotland) Act 2007 (asp 8). 

(5) The Scottish Ministers may by order modify subsection (4). 

(6) An order under this section is subject to the affirmative procedure.> 

Section 31 

Helen Eadie 
 

55* In section 31, page 11, line 11, leave out subsection (2) and insert— 

<(  ) Where the Scottish statutory instrument containing the legislation is not laid before the 
Scottish Parliament, the instrument is of no effect. 

(  ) But failure to lay the instrument— 

(a) in the case where section 28 applies, at least 40 days before the instrument comes 
into force, or 

(b) in the case where section 30 applies, before the instrument comes into force, 

does not affect the validity of the instrument.> 

Helen Eadie 
 

56 In section 31, page 11, line 13, leave out subsection (3) and insert— 

<(3) Where the instrument is laid before the Parliament but is not laid— 

(a) in the case where section 28 applies, at least 40 days before the instrument comes 
into force, or 

(b) in the case where section 30 applies, before the instrument comes into force, 

the responsible authority must comply with subsection (3A). 

(3A) The responsible authority must— 

(a) explain to the Presiding Officer why it is necessary to bring the instrument into 
force— 

(i) in the case where section 28 applies, before the expiry of the period of 40 
days mentioned in subsection (2) of that section, or 

(ii) in the case where section 30 applies, before being laid, and 

(b) lay any such explanation before the Parliament.> 

Helen Eadie 
 

57 In section 31, page 11, line 18, leave out subsection (5) 

Helen Eadie 
 

58 In section 31, page 11, line 23, leave out <subsection (3)> and insert <subsections (3) and (3A)> 
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Section 32 

Helen Eadie 
 

59 In section 32, page 11, line 38, leave out subsection (3) 

Section 33 

Bruce Crawford 
 

23 In section 33, page 12, line 3, leave out subsections (1) to (3) and insert— 

<(1) This section applies where— 

(a) a power of a person to make devolved subordinate legislation is subject to the 
affirmative procedure, 

(b) a power of a person to make devolved subordinate legislation is subject to the 
negative procedure, 

(c) section 30 applies to a power of a person to make devolved subordinate 
legislation, or 

(d) a power of a person to make devolved subordinate legislation does not fall within 
any of paragraphs (a) to (c). 

(2) If the person considers that it is desirable to exercise two or more of the powers 
together, the powers may be exercised together and by the same Scottish statutory 
instrument. 

(3) If the powers exercised together include a power of the type mentioned in paragraph (a) 
of subsection (1), the devolved subordinate legislation contained in the instrument is 
subject to the affirmative procedure. 

(3A) If the powers exercised together do not include a power of the type mentioned in 
paragraph (a) of subsection (1) but include a power of the type mentioned in paragraph 
(b) of that subsection, the devolved subordinate legislation contained in the instrument is 
subject to the negative procedure. 

(3B) If the powers exercised together do not include a power of the type mentioned in 
paragraph (a) or (b) of subsection (1), section 30 applies to the devolved subordinate 
legislation contained in the instrument.> 

Bruce Crawford 
 

24 In section 33, page 12, line 12, leave out from <do> to end of line 13 and insert <continue to 
apply only in relation to the exercise of that power.> 

Section 34 

Bruce Crawford 
 

25 In section 34, page 12, line 26, leave out from <which> to <procedure> and insert <to which 
section 30 applies> 
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Bruce Crawford 
 

26 In section 34, page 12, line 28, leave out <one of those procedures> and insert <the negative or 
the affirmative procedure> 

Schedule 4 

Bruce Crawford 
 

27 In schedule 4, page 27, line 16, at end insert— 

<Other instruments laid before the Parliament 
(1) This paragraph applies where, in relation to subordinate legislation which is to be made 

by statutory instrument— 

(a) a pre-commencement enactment provides, or has the effect of providing, that the 
legislation, or the statutory instrument containing it, must be laid before the 
Scottish Parliament, and 

(a) paragraphs 2 and 3 do not apply. 

(2) Section 30 applies in relation to the subordinate legislation as it applies in relation to 
devolved subordinate legislation which is not subject to the negative procedure or the 
affirmative procedure, but as if the reference in it to a Scottish statutory instrument were 
a reference to a statutory instrument.> 

Section 37 

Bruce Crawford 
 

28 In section 37, page 13, line 5, leave out from <and> to <Act> in line 6 

Section 42 

Bruce Crawford 
 

29 In section 42, page 14, line 32, leave out <may> and insert <must> 

Bruce Crawford 
 

30 In section 42, page 14, line 33, at end insert— 

<(1A) The regulations must include provision requiring instruments to be published on a 
website or by other electronic means.> 

Bruce Crawford 
 

31 In section 42, page 14, line 34, leave out <for> and insert <about> 

Bruce Crawford 
 

32 In section 42, page 14, line 36, after <published> insert <(in addition to that mentioned in 
subsection (1A))> 
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Bruce Crawford 
 

33 In section 42, page 15, leave out lines 1 and 2 

Bruce Crawford 
 

34 In section 42, page 15, line 6, leave out first <the> 

After section 42 

Bruce Crawford 
 

35 After section 42, insert— 

<Preservation of Scottish statutory instruments 

(1) The responsible authority must ensure that the Keeper of the Records of Scotland 
receives each Scottish statutory instrument that is signed by or on behalf of the 
responsible authority. 

(2) The Keeper must ensure that Scottish statutory instruments received by virtue of 
subsection (1) are preserved.> 

Section 44 

Bruce Crawford 
 

36 In section 44, page 15, line 25, leave out from <92(4)> to <functions)> in line 26 and insert 
<92(1)(a) of the Scotland Act 1998 (c.46) (functions of Queen’s Printer for Scotland)> 

Section 47 

Bruce Crawford 
 

37 Leave out section 47 

After section 54 

Helen Eadie 
 

60 After section 54, insert— 

<PART 

IMPLEMENTATION OF REPORTS OF THE SCOTTISH LAW COMMISSION 

Reports on implementation of Scottish Law Commission proposals 

(1) As soon as practicable after the end of each calendar year, the Scottish Ministers must 
prepare an annual report on— 

(a) Scottish Law Commission proposals implemented (in whole or in part) during the 
year, and 

(b) Scottish Law Commission proposals not implemented (in whole or in part) as at 
the end of the year, including— 
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(i) plans for implementation of any of those proposals, 

(ii) any decision not to implement any of those proposals (in whole or in part) 
taken during the year and the reasons for the decision. 

(2) The Scottish Ministers must lay the report before the Scottish Parliament. 

(3) If a decision not to implement a Scottish Law Commission proposal (in whole or in part) 
is taken in a particular calendar year, subsection (1)(b) does not require a report for a 
subsequent calendar year to deal with the proposal so far as it is covered by that 
decision. 

(4) “Scottish Law Commission proposal” means— 

(a) a proposal formulated by the Scottish Law Commission (or by that Commission 
and the Law Commission acting jointly) as mentioned in section 3(1)(c) of the 
Law Commissions Act 1965 (c.22) which relates (in whole or in part) to matters 
within the legislative competence of the Scottish Parliament, 

(b) a proposal for consolidation or statute law revision for which a draft Bill has been 
prepared by the Scottish Law Commission (or by that Commission and the Law 
Commission acting jointly) as mentioned in section 3(1)(d) of the Law 
Commissions Act 1965 (c.22) which relates (in whole or in part) to matters within 
the legislative competence of the Scottish Parliament.> 

Helen Eadie 
 

61 After section 54 insert— 

<Protocol about the Scottish Law Commission’s work 

(1) The Scottish Ministers and the Scottish Law Commission may agree for the purposes of 
this section a statement (“a protocol”) about the Scottish Law Commission’s work. 

(2) The protocol may include (among other things) provision about— 

(a) principles and methods to be applied in deciding the work to be carried out by the 
Scottish Law Commission and in the carrying out of that work, 

(b) the assistance and information that the Scottish Ministers and the Scottish Law 
Commission are to provide to each other,  

(c) the way in which the Scottish Ministers are to respond to the Scottish Law 
Commission’s proposals for reform, consolidation or statute law reform. 

(3) The Scottish Ministers and the Scottish Law Commission must from time to time review 
the protocol and may agree to revise it. 

(4) The Scottish Ministers must lay the protocol (and any revision of it) before the Scottish 
Parliament. 

(5) The Scottish Ministers and the Scottish Law Commission must have regard to the 
protocol.> 

Helen Eadie 
 

62 After section 54, insert— 

<Consolidation Bills 
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(1) In preparing a draft Bill for the consolidation of enactments relating to a particular 
subject, the Scottish Law Commission may make recommendations for the amendment 
of those enactments which facilitate, or are otherwise desirable in connection with, the 
consolidation of the law on the subject and may include those amendments in the draft 
Bill. 

(2) In this section “consolidation”, in relation to the law on a particular subject, includes the 
restatement of the common law in relation to the subject.> 

Section 55 

Bruce Crawford 
 

38 Leave out section 55 

After section 56 

Bruce Crawford 
 

39 After section 56, insert— 

<Orders 

 The power to make an order under any provision of this Act (other than section 28) 
includes power to make such transitional, transitory or saving provision as the Scottish 
Ministers consider necessary or expedient.> 

Bruce Crawford 
 

40 After section 56, insert— 

<Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental or 
consequential provision as they consider appropriate for the purpose of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) The Scottish Ministers may by order make such provision as they consider necessary or 
expedient for transitional, transitory or saving purposes in connection with the coming 
into force of any provision of this Act. 

(3) An order under subsection (1) or (2) may modify any enactment. 

(4) An order under subsection (1) is subject to the affirmative procedure. 

(5) An order under subsection (2) is subject to the negative procedure.> 
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following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
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SUBORDINATE LEGISLATION COMMITTEE 

 
EXTRACT FROM THE MINUTES 

 
9th Meeting, 2010 (Session 3) 

 
Tuesday 16 March 2010 

 
Present: 
 
Jackson Carlaw Bob Doris 
Helen Eadie Rhoda Grant 
Ian McKee (Deputy Convener) Jamie Stone (Convener) 
 
Apologies were received from Margaret Curran. 
 
 
Interpretation and Legislative Reform (Scotland) Bill: The Committee considered 
the Bill at Stage 2 (Day 1). 
 
The following amendments were agreed to (without division): 
  
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 24, 25, 26, 27, 28, 
29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39 and 40. 
  
The following amendment was agreed to (by division)— 
  
23 (For 3, Against 0, Abstentions 3). 
  
The following amendments were disagreed to (by division)— 
  
2 (For 1, Against 5, Abstentions 0) 
41 (For 2, Against 4, Abstentions 0) 
46 (For 2, Against 4, Abstentions 0) 
47 (For 2, Against 4, Abstentions 0) 
48 (For 2, Against 4, Abstentions 0) 
49 (For 2, Against 4, Abstentions 0) 
51 (For 2, Against 4, Abstentions 0) 
52 (For 2, Against 4, Abstentions 0) 
53 (For 2, Against 4, Abstentions 0) 
  
Amendment 50 was pre-empted. 
  
Amendments 54 and 60 were moved and, with the agreement of the Committee, 
withdrawn. 
  
The following amendments were not moved: 3, 42, 43, 44, 45, 55, 56, 57, 58, 59, 61 
and 62. 
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45, 46, 48, 49, 50, 51, 52, 53, 54, 56 and 57, and the long title were agreed to without 
amendment. 
  
Sections 1, 4, 8, 12 and 14, schedule 1, sections 26, 28, 30, 33 and 34, schedule 4, 
sections 37, 42 and 44 were agreed as amended. 
  
The Committee completed Stage 2 consideration of the Bill. 

 
 

346



881  16 MARCH 2010  882 
 

 

Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 16 March 2010 

[The Convener opened the meeting at 14:15] 

Interpretation and Legislative 
Reform (Scotland) Bill: Stage 2 

The Convener (Jamie Stone): I welcome 
everyone to the ninth meeting this year of the 
Subordinate Legislation Committee. We have 
received apologies from Margaret Curran. I remind 
everyone, including myself, to turn off all mobiles 
and BlackBerrys. 

Agenda item 1 is consideration of the 
Interpretation and Legislative Reform (Scotland) 
Bill at stage 2. It is my pleasure to welcome the 
Minister for Parliamentary Business and his 
officials to our meeting. We will proceed swiftly, 
because we have a longish afternoon in front of 
us. 

Section 1—Application of Part 1 

The Convener: Group 1 is on the application of 
acts and instruments to the Crown. Amendment 2, 
in the name of Jackson Carlaw, is grouped with 
amendment 3. 

Jackson Carlaw (West of Scotland) (Con): I 
do not think that my lodging of amendment 2 will 
have come as an enormous surprise to the 
minister, but I say at the outset that I have found 
the way in which he has explained matters as our 
discussions have progressed helpful and 
illuminating. 

I understand the point that the proposed 
application of acts and instruments will not apply 
exclusively to the sovereign but will apply to the 
wider definition of “the Crown”, but I am still 
mindful of the fact that the judges of the Court of 
Session, the Scottish Law Commission and the 
Faculty of Advocates expressed concerns and 
reservations about the proposal, albeit that there 
are others who take a separate view. 

Ultimately, my concern is that, as a unionist, I 
believe that such matters are probably best 
addressed in the context of the wider United 
Kingdom. It is not that I object in principle to all of 
what is being attempted, and I understand the 
point that the minister has made about the 
application of regulations and laws from Europe, 
but I would prefer such matters to be dealt with in 
a broader setting in due course, so that the status 
of the Crown is changed not by Scotland on its 

own but in the context of the whole of the United 
Kingdom. Those are the reasons behind 
amendments 2 and 3. 

I move amendment 2. 

Ian McKee (Lothians) (SNP): I am very 
sensitive to the remarks that Jackson Carlaw 
makes, but I was impressed by the evidence that 
we took that said that the proposal in the bill is not 
even a hidden attack on the sovereign or those 
around her, and that because the Crown includes 
all sorts of Government bodies, if they were not to 
be bound by legislation, certain injustices could 
take place. I do not think that it requires much 
imagination to see that happening. 

I believe that at present, it is quite common for 
the Crown to be brought under legislation in 
specific cases. The bill would prevent that from 
having to happen each time by making it clear that 
the Crown is to be bound by any act of the 
Scottish Parliament or any Scottish instrument. If 
necessary, if that were not the case, the legislation 
in question could be altered. Therefore, on 
balance, I support the Crown being covered in that 
way. 

Rhoda Grant (Highlands and Islands) (Lab): 
It is hard to look into the future and see what 
legislation the Parliament will have to scrutinise, 
but it is my understanding that, if a bill were going 
through Parliament that would create a problem if 
it were applicable to the Crown, it could be 
amended to opt out from this provision. It may not 
be a catch-all, but it changes the status quo 
slightly, so I seek the minister‟s reassurance that 
my understanding is correct. 

The Minister for Parliamentary Business 
(Bruce Crawford): Thank you, convener. I 
appreciate and respect the reason why Jackson 
Carlaw has lodged these amendments. By the 
time I have finished, I hope that I will have 
persuaded him that there is no intention to change 
the status of the Crown as far as legislation is 
concerned. Many of the bills that we have 
considered deal with the Crown in this way, but 
they do so on a case-by-case basis. This is not 
new, as I will explain. As Mr Carlaw recognises, 
“the Crown” is a wide-ranging term that spans 
everything from Her Majesty in her private 
capacity—in other words, as the owner of the 
Balmoral estate—to Government departments. 
Where an act of the Scottish Parliament affects 
Her Majesty‟s interests, it is always the case that 
the Scottish Government will write to the Crown 
asking for consent. To date, that has always been 
granted, and that will always be the practice in 
future. That point deals with Rhoda Grant‟s 
question. The principal effect of the Crown 
application provision will therefore be to ensure 
that Government bodies will be bound by the law 
and that they will no longer be exempted by 
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default from the normal application of legislation or 
be able to disregard the laws that apply to the rest 
of society. Section 20 simply brings drafting 
practice into line with modern reality. I hope that 
the committee will see that as a good thing. 

Jackson Carlaw referred to the objection that 
has been raised, particularly by the judiciary, that 
changing the interpretation rule for future acts of 
the Scottish Parliament might prove confusing, 
which relates to the argument that the change 
should be made only at Westminster. It is argued 
that confusion might arise because existing acts of 
the Scottish Parliament and both existing and 
future Westminster legislation would apply a 
different rule—in other words, the Crown would 
continue to be bound only by explicit provisions or 
necessary implication. The argument has practical 
implications, the most obvious of which is that 
anyone who reads a future act of the Scottish 
Parliament would need to apply the correct 
interpretation rule. However, that is not a 
persuasive argument against change. The point of 
devolution is that the Scottish Parliament can 
develop laws that are appropriate to the needs of 
Scotland. Again picking up on Rhoda Grant‟s 
point, I point out that it is already the standard 
practice to apply legislation to the Crown, with 
special exemptions where necessary. Indeed, 
many pieces of legislation that the Scottish 
Parliament has passed have that as standard 
practice. We are simply trying to apply it across 
the board by way of the bill.  

It will remain the case that the precise manner in 
which legislation is applied to the Crown can be 
adjusted in particular circumstances, where 
necessary. I believe that, as is proper in a modern 
democratic society, the basic starting point will be 
that the institutions of the state—most obviously 
the Government departments that we are talking 
about in the main—have to obey the law of the 
land unless there are good reasons for granting 
them an exemption. Again, that picks up on Rhoda 
Grant‟s point. I remind members—Jackson Carlaw 
alluded to this—that the Law Society of Scotland 
commented that the provision would be 
“consistent with our obligations under the European 
convention on human rights”. 

As I have said previously, I believe that this 
provision is correct. I cannot therefore recommend 
the amendments to the committee. I hope that 
Jackson Carlaw is persuaded by those arguments 
and now sees clearly that the Government has the 
best interests of Her Majesty at heart. It is not our 
intention to bring forward any instrument that 
would, in any way, have an effect on that interest.  

Jackson Carlaw: I thank the minister for his 
comments, which reflect the tone of his remarks 
when we have addressed the subject previously. 
However, although I understand the underpinning 

objective, I feel that the appropriate context in 
which to deal with the issue would be a change 
that affected the status of the Crown throughout 
the United Kingdom. I am not persuaded that the 
appropriate course is for us to press ahead in 
Scotland with a unilateral change now. Therefore, 
I will press amendment 2. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Carlaw, Jackson (West of Scotland) (Con)  

Against 

Doris, Bob (Glasgow) (SNP) 
Eadie, Helen (Dunfermline East) (Lab) 
Grant, Rhoda (Highlands and Islands) (Lab) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 0. 

Amendment 2 disagreed to. 

The Convener: Group 2 is on the meaning of 
“Scottish Instrument”. Amendment 4, in the name 
of the minister, is grouped with amendments 5 and 
6. 

Bruce Crawford: Amendment 4 aims to meet 
the concerns that the judiciary expressed in a 
submission responding to the committee‟s call for 
evidence on the bill. The submission raised 
concerns that confusion might arise about which 
interpretation code should be used in relation to an 
instrument that is made under some powers that 
are contained in acts of Parliament—that is, the 
UK Parliament—and some that are in acts of the 
Scottish Parliament. The Interpretation Act 1978 
would apply to the interpretation of the instrument 
in so far as it was made under acts of Parliament 
and the bill would apply to the interpretation of it in 
so far as it was made under acts of the Scottish 
Parliament. It might not always be clear which 
interpretation rules would apply to a particular 
provision. Amendment 4 provides that such hybrid 
instruments should be subject to the provisions in 
part 1 of the bill, which should address the 
judiciary‟s concern. Amendment 6 is a technical 
amendment that is consequential on amendment 
4. 

In response to the concerns that were noted in 
paragraph 47 of the committee‟s stage 1 report, I 
gave an undertaking during the stage 1 debate 
and in my formal response to the report that the 
Government would introduce an amendment 
adding acts of sederunt and acts of adjournal to 
the list of Scottish instruments in section 1(4). 
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Amendment 5 will put it beyond doubt that acts of 
sederunt and acts of adjournal are Scottish 
instruments. I thank the committee for that advice. 

I invite members to support amendments 4 to 6. 

I move amendment 4. 

Amendment 4 agreed to. 

Amendments 5 and 6 moved—[Bruce 
Crawford]—and agreed to. 

Section 1, as amended, agreed to. 

Sections 2 and 3 agreed to. 

Section 4—Exercise of powers before 
commencement of Act of the Scottish 

Parliament 

The Convener: Group 3 is on the meaning of 
“pre-commencement period”. Amendment 7, in the 
name of the minister, is the only amendment in the 
group. 

Bruce Crawford: I will make a short comment 
on amendment 7, which also comes at the 
committee‟s behest. It addresses the concerns 
that the committee expressed in paragraphs 53 
and 54 of its stage 1 report. The committee agreed 
that the use of pre-commencement powers is at 
times appropriate. However, it was concerned 
about a lack of certainty on the point in time from 
which pre-commencement powers could be 
exercised. Amendment 7 meets the committee‟s 
concerns by specifying that the pre-
commencement powers can be used only from the 
day after the day on which the bill receives royal 
assent. I ask members to support amendment 7. 

I move amendment 7. 

Amendment 7 agreed to. 

Section 4, as amended, agreed to. 

Sections 5 to 7 agreed to. 

Section 8—Additional powers on 
commencement by order 

14:30 
The Convener: Group 4 is on ancillary powers. 

Amendment 8, in the name of the minister, is 
grouped with amendments 9, 39 and 40. 

Bruce Crawford: Amendment 8 is 
consequential on amendment 9. It will make a 
minor drafting change to section 8(1), which 
becomes necessary if amendment 9 is agreed to. 

Amendment 9 will remove section 8(3). It 
addresses the concerns that the committee 
expressed in paragraphs 61 and 62 of its stage 1 
report, in which it said: 

“The Committee considers that it would not be 
appropriate to create, as a default position, the power for 
Scottish Ministers to make transitional, transitory and 
saving provisions in commencement orders which are not 
subject to Parliamentary scrutiny.” 

Amendment 39 provides that, as a default, 
“The power to make an order ... includes power to make 
such transitional, transitory or saving provision as the 
Scottish Ministers consider necessary or expedient” 

in connection with that order. That responds to the 
committee‟s suggestion in its stage 1 report that 
the Government take those powers in relation to 
specific order-making powers in section 1(7) and 
section 25(1). The provision would also apply to 
the other order-making powers, in section 34(2), 
section 42(1) and section 57(3). The Government 
thinks that that is appropriate in the context of this 
complex and technical bill. 

Amendment 40 will provide the Scottish 
ministers with ancillary powers to 
“make such supplementary, incidental or consequential 
provision as they consider appropriate for the purpose of, in 
consequence of, or for giving full effect to, any provision of 
this Act.” 

Those orders would, of course, be subject to the 
affirmative procedure.  

Amendment 40 will also enable the Scottish 
ministers to 
“make such provision as they consider necessary or 
expedient for transitional, transitory or saving purposes in 
connection with the coming into force of any provision of 
this Act.” 

Those orders would be subject to the negative 
procedure.  

The new section that amendment 40 introduces 
is intended to ensure that ancillary provisions can 
be brought forward to ensure that the bill as 
passed by the Parliament can operate as 
intended. It is particularly important to ensure 
clarity for general rules of interpretation in the bill. 

I invite members to support amendments 8, 9, 
39 and 40. 

I move amendment 8. 

Amendment 8 agreed to. 

Amendment 9 moved—[Bruce Crawford]—and 
agreed to. 

Section 8, as amended, agreed to. 

Sections 9 to 11 agreed to. 

Section 12—References to EU instruments 

The Convener: Group 5 is on references to 
European Union instruments and other legislative 
provisions. Amendment 10, in the name of the 
minister, is grouped with amendments 11 and 12. 

349



887  16 MARCH 2010  888 
 

 

Bruce Crawford: Again, I will make my 
comments brief, because I think that the 
committee agrees with us on the proposals. 

Amendment 10 is intended to make it clear that 
references in Holyrood legislation to an EU 
instrument are to the EU instrument as amended, 
extended or applied up to the day before the 
legislation receives royal assent or the Scottish 
statutory instrument is made. In its stage 1 report, 
the committee sought clarification on the effect of 
section 12. Amendment 10 is intended to meet the 
committee‟s concerns in that respect. 

Amendment 11 is consequential on amendment 
10 being agreed to. It makes it plain that a 
reference in Holyrood legislation to an EU 
instrument as amended, extended or applied 
includes those changes that have been made but 
are not in force when the legislation receives royal 
assent or the Scottish statutory instrument is 
made. 

Amendment 12 is a minor technical amendment 
to section 14 that is intended to clarify further that 
references to enactments include references to 
enactments that are not in force. 

Section 14 deals with the interpretation of 
references in Holyrood legislation to legislation 
other than EU legislation. Those references would 
be to the legislation as amended, extended or 
applied from time to time, including future 
changes. Amendment 12 explains that the 
reference is intended to include changes that have 
been made but are not yet in force. 

I invite members to support amendments 10 to 
12. 

I move amendment 10. 

Amendment 10 agreed to. 

Amendment 11 moved—[Bruce Crawford]—and 
agreed to. 

Section 12, as amended, agreed to. 

Section 13 agreed to. 

Section 14—References to other legislative 
provisions 

Amendment 12 moved—[Bruce Crawford]—and 
agreed to. 

Section 14, as amended, agreed to. 

Sections 15 to 19 agreed to. 

Section 20—Application of Acts and 
instruments to the Crown 

Amendment 3 not moved. 

The Convener: I think that I do not need to put 
the question on section 20. 

Sorry, I am told that the question should be put. 
The question is, that section 20 be agreed to. 

Section 20 agreed to. 

The Convener: Remember that this is the first 
time that I have been involved in stage 2 of a bill, 
so I am allowed a slip. 

Bruce Crawford: This is the first time for us 
both, convener. 

The Convener: Indeed, minister. 

Sections 21 to 24 agreed to. 

Section 25—Definitions 

The Convener: Group 6 is on definitions. 
Amendment 41, in the name of Helen Eadie, is 
grouped with amendments 13, 42, 43, 14, 44 and 
45. 

Helen Eadie (Dunfermline East) (Lab): The 
purpose and effect of amendment 41 will be to 
ensure that, unless expressly provided otherwise, 
expressions that are defined in the Scotland Act 
1998 will retain the same meaning when used in 
an act of the Scottish Parliament or a Scottish 
statutory instrument. Amendment 41 will replicate 
the existing provision under article 6(3) of the 
Scotland Act 1998 (Transitory and Transitional 
Provisions) (Publication and Interpretation etc of 
Acts of the Scottish Parliament) Order 1999 (SI 
1999/1379), in accordance with the Subordinate 
Legislation Committee‟s view in paragraph 120 of 
our stage 1 report. 

Currently, schedule 1 refers to only four 
expressions—“Scotland”, “the Scottish 
Administration”, “the Scottish Ministers” and 
“Scottish public authority”—that are defined by 
reference to their definition in the Scotland Act 
1998. The policy memorandum does not explain 
why schedule 1 does not reproduce the provision 
under article 6(3) of the transitional interpretation 
order or why it omits the definitions of other 
expressions defined in the Scotland Act 1998, 
such as “the Scottish Executive”, “the Scottish 
Parliament”, “legislative competence”, “devolved 
competence”, “reserved matter”, “Convention 
rights”, “First Minister”, “Lord Advocate”, 
“international obligations”, “Scots criminal law” and 
“Scots private law”. Paragraph 25 of the policy 
memorandum simply states: 

“Schedule 1 ... provides a list of words and expressions 
commonly used in legislation”. 

That might imply that those other expressions are 
not used commonly enough to satisfy the 
frequency of use test, but that is difficult to believe. 
There is hardly an act of the Scottish Parliament 
that does not mention “the Scottish Parliament”. 
Part 2 of the bill makes references to “devolved 
competence”, “First Minister” and “Lord 
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Advocate”—see section 27(4) as well as 
paragraphs 1(1) and 2(1) of schedule 2 and the 
other amendments suggested below. 

In any event, the so-called frequency of use test 
might not be appropriate for deciding whether 
expressions that are used in the 1998 act should 
be included in schedule 1 to the bill. It is much 
better to be certain that, when an act of the 
Scottish Parliament uses expressions that are 
used in the 1998 act—such as “the Scottish 
Parliament”, “reserved matters” or “legislative 
competence”—the same meaning is intended as is 
intended in the 1998 act. Otherwise, at best, acts 
of the Scottish Parliament will need to contain 
express definitions. At worst—this is what will tend 
to happen in practice—there will be no definition, 
so an argument will need to be made that it is 
implied that the expression has the same meaning 
as in the 1998 act. However, that argument will be 
difficult to make if there is a deliberate decision not 
to reproduce the effect of article 6(3) of the 
transitional interpretation order. 

The bill illustrates my point. Section 27(4) and 
paragraph 1(2) of schedule 2 define what is meant 
by 
“a function‟s being exercisable within devolved 
competence”, 

but references to “the Scottish Parliament”, “the 
Parliament”, “First Minister” and “Lord Advocate” 
are not defined. 

The decision not to reproduce article 6(3) is all 
the more extraordinary when we consider that 
schedule 1 provides that 
“„the EU‟, „the Treaties‟, „the EU Treaties‟, „EU instrument‟ 
and other expressions defined by section 1 of and 
Schedule 1 to the European Communities Act 1972 (c.68) 
have the meanings given by that Act”. 

The expressions that are defined in the 1972 act—
particularly those that are not specified—are used 
even less than the expressions that are defined in 
the Scotland Act 1998. 

I move amendment 41. 

Bruce Crawford: I appreciate the tone in which 
Helen Eadie spoke to the amendments in her 
name, but I hope that I can persuade her that the 
direction of travel on which we are intent is the 
appropriate one. 

In its stage 1 report, the committee expressed 
concern that schedule 1 does not include all the 
terms that are defined in section 127 of the 1998 
act. The amendments in Helen Eadie‟s name 
would make that happen. 

The purpose of schedule 1 is to avoid having to 
define individual acts, instruments and 
expressions that are commonly used. The 
definitions and expressions in schedule 1 were 

chosen because they meet the frequency of use 
test. 

Some of the expressions in section 127 of the 
1998 act are specific to that act. For example, 
“open power” is a shorthand expression that has 
meaning only in the context of the 1998 act. 
Therefore it would be wrong and pointless to 
include it in schedule 1 to the bill. 

I will not go through the list that Helen Eadie 
provided, but she said that there was a need to 
define “the Scottish Parliament”. A definition was 
given in the 1998 act because the Scottish 
Parliament did not yet exist, but acts of the 
Scottish Parliament have never defined the term, 
because its meaning is clear. That is why we do 
not need a definition of the term in schedule 1. 

Other expressions in section 127(1) might be 
more generic. Some have simply not been used in 
Scottish legislation for more than 10 years. For 
example, “international obligations” has not been 
and was never intended to be used in Scottish 
legislation, because we take account of specific 
international obligations, for example under the 
Aarhus convention in the context of the Climate 
Change (Scotland) Act 2009. 

It is therefore unnecessary, and in some cases it 
would be inappropriate, to import all the definitions 
from the Scotland Act 1998. We have taken the 
opportunity to fillet out definitions that are not 
needed. Amendment 13, for example, will remove 
a definition that, on reflection, we think is not 
helpful as a general rule for the interpretation of 
Scottish legislation. 

If Helen Eadie or other members think that 
specific words and expressions that are in section 
127 of the 1998 act should be included in the bill, 
my officials will be glad to consider their 
arguments. However, the Government has given 
careful consideration to the definitions in the 1998 
act and sees no reason to import them willy-nilly. 
Of course, in future, if changes to the definitions in 
schedule 1 are required, we can make such 
changes through an order under section 25(2). 

Even if we accepted that all the definitions in the 
1998 act should be included in schedule 1, we 
would not support a simple cross-reference to the 
1998 act. A reader of future legislation who 
wanted to find out what a particular word or 
expression meant would have to refer not only to 
the schedule to the bill as enacted but to the 1998 
act. Such an approach would not be consistent 
with the intention to make the law clear and 
accessible. 

Amendment 13 is a minor technical amendment 
that removes from schedule 1 the definition of “by 
virtue of”. Use of the phrase “by virtue of” to mean 
“by” and “under” is a form of shorthand that came 
into the transitional interpretation order because it 
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was used in the 1998 act. The expression does 
not look like it bears a special meaning and 
attracted some critical comment during stage 1. 
On reflection, I would like to revert to the position 
before the transitional order and to remove the 
expression from schedule 1. 

14:45 
Amendment 14 is a minor technical amendment 

that is intended to amend the definition of the term 
“registered medical practitioner” in the bill to take 
into account a new licensing regime that came into 
force on 16 November 2009. In future, such 
changes will be made by order under section 
25(2), as I have described. 

We want to remove certain definitions—
especially the use of the term “by virtue of” to 
mean “by” and “under”—from the schedule 
because they originated in the 1998 act. There is 
no requirement for “international obligations” or 
“the Scottish Parliament” to be defined in the 
schedule. I hope that I have persuaded the 
committee that we need to tidy up our legislative 
book before we proceed with the bill, to ensure 
that it is as fit for purpose as it can be. It would not 
be right for us to have to cross-refer between the 
bill and the 1998 act to find out what is meant in 
schedule 1. 

Helen Eadie: It is a great pity that in Scotland 
and elsewhere we have to spend time in court 
arguing about definitions, when most people want 
to get on to the substance of legislation. The 
benefit of defining terms in the way in which I have 
suggested in the amendments is that such an 
approach does away with the difficulties that 
people will otherwise face in court. That is one of 
the main motivations for the proposals that are set 
out in my amendments. I know what it is like to 
have to stand up in court; I am sure that my good 
and learned friend Jackson Carlaw has had to do 
that on many occasions. It is a great pity when the 
substance of the issue is missed because people 
have to argue about definitions. For that reason, I 
will press amendment 41. 

The Convener: The question is, that 
amendment 41 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab) 
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con) 
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 

Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 41 disagreed to. 

Section 25 agreed to. 

Schedule 1—Definitions of words and 
expressions 

Amendment 13 moved—[Bruce Crawford]—and 
agreed to. 

Amendments 42 and 43 not moved. 

Amendment 14 moved—[Bruce Crawford]—and 
agreed to. 

Amendments 44 and 45 not moved. 

Schedule 1, as amended, agreed to. 

Section 26—Service of documents 

The Convener: Group 7 is on the service of 
documents. Amendment 46, in the name of Helen 
Eadie, is grouped with amendments 15, 47, 48, 
16, 17, 49, 18, 19 and 50. I point out that if 
amendment 48 is agreed to, I cannot call 
amendment 16 because of pre-emption; if 
amendment 49 is agreed to, I cannot call 
amendment 18 for the same reason; and if 
amendment 19 is agreed to, I cannot call 
amendment 50 for the same reason. 

Helen Eadie: The purpose and effect of 
amendments 47 to 50 is to make provision for the 
service of documents by electronic 
communication, but only if it is in accordance with 
regulations that the Scottish ministers would 
make. The reason for the amendments is that it is 
thought that the existing provisions in section 26 
do not make adequate provision for service by 
electronic communication.  

Section 26(3) provides for electronic 
communication if the person upon whom the 
document is to be served has agreed and has 
provided an electronic address. However, it does 
not state how such addresses can be provided. 
Similarly, section 26(6) presumes a document 
served electronically 
“to have been received 24 hours after it is sent”. 

However, it states nothing about how the sending 
or receipt of documents could be proven. It is not 
thought that it would be possible to provide for 
such matters at present because they could be 
quite complicated. For example, there might be 
problems with deeming an electronic 
communication to have been received when the 
recipient‟s internet access may have been 
interfered with under the provisions of the Digital 
Economy Bill.  
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Accordingly, amendment 48 proposes to confer 
upon the Scottish ministers the power to make 
regulations with regard to such matters. The 
regulations would be subject to affirmative 
resolution. As a consequence, the existing 
provisions in sections 26(3) and (6) and 
consequential provisions would be deleted. 

I move amendment 46. 

Bruce Crawford: I was somewhat surprised by 
the amendments that Helen Eadie lodged in 
relation to the provisions in section 26 regarding 
the use of electronic means for the service of 
documents. I have lodged my own amendments, 
which I will come to in due course.  

The proposals that Helen Eadie has made 
would give ministers powers to make provisions in 
respect of the technologies surrounding the use of 
electronic communications as a means of serving 
documents. Those issues are highly technical. In 
its response to our consultation on the bill, the Law 
Society of Scotland said: 

“On balance, the Working Party is of the view that there 
is too much room for technological problems, faults and 
issues surrounding proving that the service has been 
effected for the Bill to deal with servicing by electronic 
means. Adequate safeguards, guidelines and mechanisms 
to ensure that a document served electronically was 
actually received would need to be established. It may be 
worthwhile to establish such a mechanism, but this would 
require considerable work by technological specialists and 
the Bill is not the appropriate place for this.” 

In light of such concerns, the Government‟s 
provisions on the service of documents seek to 
allow electronic modes of communication to be 
used only when the parties concerned are agreed 
that they should be used and subject to such rules 
as the parties may agree between them. Any 
attempt by the Government to be prescriptive 
about such matters may well create more 
problems than it solves. On that basis, we cannot 
envisage circumstances in which it would be 
helpful for the Government to use the powers that 
Helen Eadie‟s amendment 48 envisages. 

As the committee will be aware, the 
Government has lodged its own amendments to 
section 26. Amendment 16 aims to provide that 
electronic communications may be available as a 
valid means for the service of documents only if 
the parties have previously agreed to that in 
writing. During our consultation, the Law Society 
for Scotland raised concerns in relation to the 
provision that allows the service of documents 
using electronic means. It believed that there 
should be prior written agreement of all parties 
before that method of delivery could be used. I 
lodged amendment 16 to address the concerns 
that the Law Society expressed. 

Amendment 15 is a minor technical amendment. 

Amendment 17 will decrease the time period in 
the bill for the presumed delivery of documents 
when they are delivered using either a registered 
post service or a recorded delivery postal service 
from three days to 48 hours. That will make the 
provisions consistent with similar provisions in 
section 1147 of the Companies Act 2006. 

Amendment 18 aims to increase the time period 
for the presumed delivery of documents when they 
are delivered using electronic means from 24 
hours to 48 hours, which will ensure consistency 
with the rule in the 2006 act. 

Amendment 19 will remove two definitions from 
the provisions of the bill. Section 26(7) as drafted 
defines the terms “electronic address” and 
“electronic communications” for the purposes of 
that section. However, amendment 16 will provide 
for the parties to decide between themselves what 
form any electronic communication for the service 
of documents should take. If that amendment is 
agreed to, the definitions in section 26(7) will 
become redundant. 

I hope that my explanation that the Law Society 
of Scotland argued through its working group for 
the very amendments that we have lodged will 
allow Helen Eadie not to press her amendments 
and will  allow members to support amendments 
15 to 19. 

The Convener: Do members have any 
comments? 

Bob Doris (Glasgow) (SNP): Helen Eadie‟s 
amendments are clearly well intentioned and, at 
first glance, it seemed to me that it would be 
common sense to have a set of evidence-based 
arrangements by which electronic data are passed 
and documents are received. However, having 
listened to the debate this afternoon, I get the idea 
that the Parliament could come up with some very 
inflexible rules and regulations, which could 
appear clumsy and crude, depending on which 
stakeholder organisation the data are being 
transmitted to. Such an approach might move us 
towards a one-size-fits-all policy that would act as 
a straitjacket for the Parliament and the 
Government in conducting their business. 

I favour a move towards individual written 
agreements on data transfer and the receiving and 
obtaining of documents: a suck-it-and-see attitude. 
We could see how such agreements work and 
perhaps develop best practice guidelines. That 
could be done at a UK level—as Jackson Carlaw 
noted, the issue involves not only Scotland; there 
is a wider UK and European perspective. 

Given that we are not clear on the issue and 
that any Parliament could come up with very 
specific recommendations on how data are 
transferred and documents are received, I believe 
that individual written agreements should initially 
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be the way forward. I am open-minded about the 
idea of the Parliament revisiting the matter in 
future, perhaps in conjunction with the UK 
Parliament or in a wider context. 

Helen Eadie: First, I should take no credit for 
any of the amendments that I have lodged. They 
all came from the Law Society of Scotland, which 
has simply used me as a vehicle to get the 
proposals on the table, so I give the credit to that 
organisation. I am slightly puzzled by the 
minister‟s comments, which seemed to suggest 
that my amendments go against the wishes of the 
Law Society, when in fact they are born of the Law 
Society. 

Secondly, on the point about rules acting as a 
straitjacket, the intention of the amendments is 
quite the opposite: they are about giving ministers 
powers to amend regulations as the new digital 
economy develops. That is a key point. If people 
have BBC iPlayer, I caution them to tune into the 
“Panorama” programme that was on television last 
night, as it showed how the new digital economy 
works globally and how it can be impossible to 
identify an individual because of the chain that is 
set up through internet service providers. 

I understand digital process—the amendments 
would give the ministers powers and flexibility. If 
the minister does not accept the amendments, it 
will put him in a straitjacket. For that very reason, I 
will press amendment 46: we need to ensure that 
there are no straitjackets, as the digital economy is 
changing so swiftly. 

The Convener: The question is, that 
amendment 46 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 46 disagreed to. 

Amendment 15 moved—[Bruce Crawford]—and 
agreed to. 

Amendment 47 moved—[Helen Eadie]. 

15:00 
The Convener: The question is, that 

amendment 47 be agreed to. Are we agreed? 

Members No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 47 disagreed to. 

The Convener: As I pointed out earlier, if 
amendment 48 is agreed to, I cannot call 
amendment 16. 

Amendment 48 moved—[Helen Eadie]. 

The Convener: The question is, that 
amendment 48 be agreed to. Are we agreed? 

Members No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 48 disagreed to. 

Amendments 16 and 17 moved—[Bruce 
Crawford]—and agreed to. 

Amendment 49 moved—[Helen Eadie]. 

The Convener: The question is, that 
amendment 49 be agreed to. Are we agreed? 

Members No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 
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Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 49 disagreed to. 

Amendments 18 and 19 moved—[Bruce 
Crawford]—and agreed to. 

Section 26, as amended, agreed to.  

Section 27 agreed to. 

Schedule 2 agreed to. 

Section 28—Instruments subject to the 
negative procedure 

The Convener: Amendment 51, in the name of 
Helen Eadie, is grouped with amendment 53.  

Helen Eadie: The minister cannot say that I 
have not been like a dog with a bone at this issue. 

The purpose of amendments 51 and 53 is to 
provide for the general rule that a negative 
instrument requires to be laid before the 
Parliament for at least 40 days before the 
instrument comes into force. Any period of time 
when the Parliament is in recess for 16 days or 
less does not interrupt the 40-day period running. 
However, longer periods of recess do not count for 
the purposes of the 40-day period, with the period 
stopping at the start of recess and resuming again 
once recess ends. 

Whether the negative procedure offers the right 
level of parliamentary scrutiny is a question that 
has been considered in both of the regulatory 
inquiries into the legislative process that the 
Parliament has conducted since devolution. The 
session 2 inquiry recommended significant reform 
of the process, which the then Scottish Executive 
and the present Administration both rejected. The 
subsequent inquiry that this committee conducted 
revisited the issue, but was unable to resolve the 
matter completely. 

The focus is on the standard period of time for 
which a negative instrument should be laid before 
it comes into force. The purpose of the provision is 
to permit a period of time for parliamentary 
scrutiny before the instrument comes into force. It 
is generally accepted that members with concerns 
about an instrument are more likely to feel able to 
pursue those concerns through annulment if the 
instrument is not in force. As a result, negative 
procedure will be seen to provide a more effective 
form of scrutiny. All members of the committee 
recognised that in our stage 1 report. 

Such considerations must be balanced against 
the need for subordinate legislation procedure to 
provide an effective and efficient mechanism for 
delivery of Government business. In recognition of 
that, the Government has proposed that the 
present 21-day period be extended to 28 days, 
which is the period for which section 28(2) 
provides. At stage 1, not all members of the 
committee were satisfied that the provision 
represented the best balance between the twin 
objectives of efficient government and adequate 
scrutiny. Amendments 51 and 53 combined are 
intended to explore further whether the proposed 
28-day rule strikes the right balance. No change is 
proposed to the period of 40 days within which the 
Parliament can annul a negative instrument or to 
how recess periods are to count for that purpose; 
those provisions remain unaffected by the 
amendments. 

Helpfully, the Government has provided further 
information to the committee on the effect that a 
simple extension of the 28-day period to 40 days 
would have on Government business. At present, 
the transitional order permits recess periods that 
are longer than four days to stop the 21-day period 
running, so the clock stops during the February, 
Easter, October and Christmas recesses, as well 
as during the longer summer recess. The 
combination of that rule and the fact that often the 
periods between recesses come close to the 40-
day period mean that there would be a significant 
effect on the programming of Government 
business, were amendment 51 to be agreed to on 
its own. It might be said that the Government 
should simply have to factor that into its planning 
and that the permitted exceptions to the 28-day 
rule would cater for situations where it proved 
necessary to disregard the general rule. However, 
in seeking to address the Government‟s concerns, 
I have been prepared to consider an alternative 
approach. 

Amendment 53 proposes that, for the purposes 
of the general rule, negative instruments should be 
laid for 40 days before they come into force but 
that periods during which the Parliament is in 
recess for more than 16 days would not count. 
That means that the 40-day period before coming 
into force would not stop running during the 
shorter recesses in February, at Easter, in October 
and, depending on the length of the holiday, at 
Christmas. As I have explained, the current rules 
on the 40-day annulment period will be 
unchanged. The long summer recess will cause 
the 40-day period to stop running, but it is not 
unreasonable to expect different rules to apply to 
that period. Again, the exceptions to the rule for 
which section 31 provides will allow the 
Government to depart from the rule where 
necessary, subject only to being required to give 
reasons to the Parliament. 
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I will give members a practical example of how 
the proposed rule would operate. If an instrument 
were laid today under the rule that the 
Government proposes in the bill, it could not come 
into force until 27 April. If amendments 51 and 53 
are agreed to, the same instrument could come 
into force on 25 April, so there is a slight balance 
in favour of the Government. The same would be 
true of the October recess and a two-week 
Christmas recess. If the laying period spanned the 
February recess, the difference would lie in the 
Parliament‟s favour, with an additional six days for 
scrutiny. An additional 12 days‟ scrutiny would be 
provided for instruments that spanned the summer 
recess. Overall, the amendments would enhance 
parliamentary scrutiny, without the catastrophic 
effect on the programming of Government 
business that the Government fears. 

The Government has previously agreed that its 
target should be always to allow the full 40-day 
annulment period to run before measures are 
brought into force. However, working in the real 
world, we have to accept that targets cannot 
always be met. Amendments 51 and 53 seek to 
recognise the spirit of the target and acknowledge 
the reality of the impact that recesses can have on 
Government business while respecting the 
importance of parliamentary scrutiny. 

I move amendment 51. 

Ian McKee: Helen Eadie is perfectly correct that 
the suggestion to increase from 28 days to 40 
days the minimum period before instruments laid 
in the Parliament that are subject to the negative 
procedure come into force has caused concern to 
the current Administration and the previous Labour 
Administration. The convener, Jackson Carlaw 
and Helen Eadie will recall that, in its 12th report in 
2008 on its inquiry into the regulatory framework in 
Scotland, the Subordinate Legislation Committee 
came to the unanimous conclusion that 
“to require even the most routine instruments to be laid for 
40 days is probably unworkable. However, we welcome the 
previous Executive‟s suggestion—which the current 
Minister supports—that the coming into force date for 
negative instruments should be extended from 21 days to 
28 days after laying. This would allow committees more 
time for scrutiny of negative instruments before they come 
into force ... We consulted a sample of committee 
conveners on this proposal. It was very much welcomed.” 

We recommended that 
“the period after which instruments subject to the negative 
procedure can come into force should be extended from 21 
days to 28 days.” 

The Subordinate Legislation Committee reached 
that conclusion in this session after an exhaustive 
inquiry in which evidence was taken from 
witnesses. 

I appreciate that, having heard the arguments 
that the minister and others have put forward 

about the difficulties that would be caused in 
certain circumstances by extending the minimum 
period from 28 days to 40 days, Helen Eadie has 
come with up a mechanism that attempts to 
manage the process, but that mechanism is 
extraordinarily complicated and would cause a 
great deal of confusion inside and outside the 
Parliament. The recommendation that we made in 
2008 was simple; everyone could understand it. 
Indeed, allowing 16 days during the summer 
recess to count towards the 40 days would mean 
that we would end up with 28 days of debate and 
discussion anyway. That takes us back to the 28-
day situation. 

I appreciate the good intention behind the 
amendments and know how hard Helen Eadie has 
worked on the matter, but they will not solve the 
problem. The simpler solution, which the minister 
has proposed, should be accepted. 

Bruce Crawford: Rather than use Helen 
Eadie‟s description of her being like a dog with a 
bone, I would say that there is no doubt that she 
has been consistent on this issue throughout the 
process and that she has prosecuted the 
arguments as well as she can. However, I 
consider that the current Government and the 
previous Government have made a robust and 
reasonable case for setting the relevant period at 
28 days. Ian McKee expounded the position well 
in describing what happened in the committee‟s 
previous considerations. The argument was 
founded on close consideration and analysis of the 
technicalities, the broader constitutional 
framework, the day-to-day practical implications 
for all stakeholders and, in particular, the impact 
on the Parliament. This is not just about the 
Government. Any move to a 40-day period would 
result in the constitutional irony of affirmative 
instruments progressing through the Parliament 
more quickly than negative instruments. That in 
itself should be viewed with concern by members. 

The concept of subordinate legislation arose 
initially from a recognition of the need to allocate 
valuable parliamentary time to allow the 
Parliament proper control over how it focuses its 
scrutiny. The amendments would cut across that 
approach without giving the Parliament or the 
Government a proper opportunity for consideration 
of the consequences. Aside from the constitutional 
issues, the Government‟s formal response of 12th 
February to the stage 1 report offered a thorough, 
comprehensive and—I am happy to go as far as 
saying—conclusive analysis of the practical 
difficulties that would arise. A move from 28 to 40 
days would produce significant impacts that would 
be felt by the Government, the Parliament and, 
most important, the people of Scotland throughout 
the majority of the parliamentary year. It would be 
possible to complete the necessary 40 days 
before the start of the next recess only for 
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instruments that were laid on 5 and 6 January, 
between 12 April and 16 May and between 25 
October and 10 November. 

15:15 
Therefore, it is reasonable to conclude that, on 

average, an instrument that was laid under a 40-
day regime would take around 54 days to come 
into force. The process would take just under twice 
that long for instruments that were laid in June. As 
can be seen from the table in my letter of 12 
February, an instrument that was laid between 27 
May and 28 June would take 103 days and an 
instrument that was laid between 29 June and 3 
September would take anything up to 119 days to 
complete scrutiny. It would be wrong—for the 
interests of Scotland, not just for how we go about 
our business—to make any future Government of 
Scotland take that long to push subordinate 
legislation through the Parliament. 

The timing of recesses acts as the primary 
constraint and there is little scope for rescheduling 
business in a way that would alleviate the 
detrimental effects of the proposal. A 40-day 
laying period would result, as an absolute 
minimum, in an effective doubling of the 21 days 
that currently elapse between the laying of an 
instrument and the point at which it can normally 
come into force. 

As I explained in my letter of 12 February, such 
impacts cannot be addressed through improved 
management of Government business. 
Amendment 51 would inhibit the prospect of 
delivering improvements in that regard. The 
Government has a responsibility to ensure that its 
legislative proposals can be progressed without 
undue delay. A move to 40 days, coupled with 
recess periods, would leave the Government with 
little option but to lay instruments in batches—a 
practice that we try to avoid. We have been 
through a lengthy process to help the Subordinate 
Legislation Committee and other committees of 
the Parliament to understand when instruments 
will be laid, not only to manage our programme 
better but to help Parliament to manage its 
programme. Amendment 51 would undermine that 
work and would inevitably mean that instruments 
would be laid in batches, which cannot be good for 
Parliament. 

Amendment 53, in the name of Helen Eadie, 
attempts to lessen such impacts. However, as we 
explain in our letter, those impacts will be felt 
throughout the parliamentary year. Amendment 53 
would merely alter the points of the year at which 
problematic gluts of instruments occurred. It would 
also give rise to considerable complexity and 
confusion in practice. As Ian McKee indicated, 
there is no sensible reason why, at some points of 
the year, 28 days is thought to provide sufficient 

scrutiny time whereas at others 40 days is 
required. Such an approach is inconsistent with 
the ethos of the bill. The committee and the 
Government have striven hard to ensure that the 
bill simplifies the statutory framework and does not 
add additional and unnecessary layers of 
complexity, as amendment 53 would do. 

Given the significant practical difficulties that 
amendment 53 would create, I would have 
expected the Standards, Procedures and Public 
Appointments Committee to have been given an 
opportunity to consider the ramifications of such a 
move, but I am not aware of evidence having been 
taken on the proposals at stage 1. The effect of 
the amendment would be to count days during a 
recess as laying days, removing available scrutiny 
days in which parliamentarians could go about 
their job. The proposal would constrain Parliament 
and result in less scrutiny, which cannot be a good 
or positive outcome for the Parliament. The 
committee should be proud of the fact that any 
change that has been suggested has emanated 
from evidence that was carefully considered and 
presented. Agreeing to amendment 53 would be a 
significant departure from that good practice. 

I hope that the committee will accept that I have 
gone to some length to persuade members of the 
arguments for 28 days, as the previous 
Government did, particularly in my letter of 12 
February. I hope that I have persuaded them that 
the proposed increase in the bill to 28 days strikes 
the right balance between effective scrutiny and 
the efficient conduct of business and that a move 
to 40 days would be of benefit to no one. It would 
be of no benefit to the Government, it would 
certainly be of no benefit to the Parliament and it 
would be of least benefit to the people of Scotland. 

Helen Eadie: Amendment 51 was born of the 
evidence that Iain Jamieson of the Law Society of 
Scotland submitted to the committee. The Law 
Society suggested that it might be a good 
compromise to get round the timing difficulties that 
the minister has outlined and which amendment 
53 seeks to overcome.  

We heard what Dr Ian McKee said. When he 
talks about the past record of any member, he 
must remember that members have the 
prerogative to change their mind when they have 
heard further argument. He must also bear in mind 
the fact that when the Subordinate Legislation 
Committee conducted its inquiry into the 
regulatory framework in Scotland, I was a fairly 
new member of the committee. If I recall correctly, 
I joined the committee when it was in the middle of 
that work stream. 

Parliamentary scrutiny is the bottom line. 
Amendment 51 was always intended to maximise 
the time that parliamentarians have to scrutinise 
instruments. We see orders going through 
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regularly and, sometimes, we even see orders 
being laid after the commencement dates, which 
cannot be helpful for the Parliament. To try to 
mitigate some of that, we need to be able to 
extend the time that committees have to undertake 
parliamentary scrutiny. 

Having been a member of the Health and Sport 
Committee, which has as big a share of statutory 
instruments as any committee, I know that a lot of 
those instruments deserve much more scrutiny 
than they get. Sometimes that is simply because 
committees have very heavy agendas. If 
colleagues had more time to consider the 
implications, they might make different decisions. 
We see orders going through that really ought not 
to go through without detailed scrutiny. 

I do not think that the mechanism is 
complicated. We are saying that the summer 
recess is the one time of the year that would not 
count as a continuous period and that it would be 
appropriate to allow Christmas, Easter and half 
terms to count as continuous periods. 

In support of the Law Society‟s 
recommendations and what Iain Jamieson said, I 
am happy to press amendment 51. 

The Convener: The question is, that 
amendment 51 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab) 
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 51 disagreed to. 

The Convener: Group 9 is entitled, “Negative 
procedure: „responsible authority‟”. Amendment 
20, in the name of the minister, is grouped with 
amendment 21. 

Bruce Crawford: Amendment 20 responds to a 
specific point around the annulment of SSIs that 
was originally highlighted by the judges of the 
Court of Session, which was that in the event of 
the Parliament resolving that an instrument should 
be annulled, the authority responsible for the 
instrument should be the authority that is required 
to revoke it. Amendment 20 aims to make that 
clear in the bill. Amendment 21 defines the term 
“responsible authority” in the context of section 

28(6) and will require that orders referred to in 
section 28(5) and section 28(6) are made by 
Scottish statutory instrument. The amendments 
were suggested by the committee and I hope that 
members will support them. 

I move amendment 20. 

Amendment 20 agreed to. 

The Convener: Group 10 is on the annulment 
of instruments. Amendment 52, in the name of 
Helen Eadie, is the only amendment in the group. 

Helen Eadie: The purpose of amendment 52 is 
to require and empower an order revoking an 
instrument that the Parliament has resolved to 
annul—other than an order in council—to restore 
the legal position to what it was before the 
instrument came into force, in so far as is 
practicable. In relation to orders in council, 
amendment 52 empowers any revocation order to 
make such provision, but does not require it to do 
so. The responsible authority must provide a 
written explanation to the Presiding Officer in the 
event that it is not practicable to restore the 
position to what it was before the instrument came 
into force. 

The committee agreed in its stage 1 report that, 
when the Parliament has resolved that an 
instrument be annulled after it has come into force, 
it would be appropriate for the legal position to be 
returned to what it was before the instrument 
came into force, in so far as that would be 
practicable. The reason for that is that, in taking 
the positive step to resolve that an instrument be 
annulled, the Parliament expects the legal position 
to reflect its view. Recognising that ministers, or 
any other responsible authority, may not have the 
powers necessary to do so, the committee 
proposed that such powers should be available. 
The committee also recognised that there should 
be flexibility to deal with circumstances in which it 
is not possible to return to the original legal 
position. 

These principles are given effect by amendment 
52. The amendment also respects the superior 
authority of Her Majesty when making orders in 
council, so Her Majesty is empowered to take 
such action, but not required to do so. 

There is a connection between the principles 
behind this amendment and those behind the 28-
day rule. If instruments were not brought into force 
earlier than the date on which the 40-day 
annulment period expires, this provision would not 
be necessary. If revocation orders were made 
immediately following a parliamentary resolution 
within the 40-day period, the instrument would 
never have been in force. However, we require to 
deal with circumstances in which an instrument 
has been made so as to come into force within the 
40-day period. As the Government has made the 
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instrument in the knowledge that it risks 
annulment, it seems sensible to provide that the 
default rule is for the legal position to be restored 
in so far as is practicable. 

When that is not considered practicable, the 
Government should, as the minister has said to 
the committee previously, account to the 
Parliament for its decision. Amendment 52 adopts 
a similar approach to that used since devolution 
regarding the 21-day rule and provides for a 
written explanation to be given to the Presiding 
Officer. 

In previous discussions with the committee, the 
minister has described the period after annulment 
as a “pause” for ministers—or any other 
responsible authority—to take stock. I do not 
disagree that, in the aftermath of a resolution of 
the Parliament that an instrument be annulled, 
ministers will require to consider very carefully 
how they pursue the policy intentions of which the 
Parliament has disapproved. However, I must 
disagree with any suggestion that the “pause” is to 
take place while the legal position of the 
instrument remains in limbo. Section 28(4) of the 
bill provides what the effect of a resolution will be, 
but that is not clear to readers of the statute book. 
Ministers are also under a statutory duty to make a 
revocation order. 

Having listened to the view that it would not be 
sensible to express a time limit for fulfilment of that 
duty, I put it to the minister that, in the face of an 
express declaration of the Parliament‟s will on the 
matter, a revocation order should be made without 
delay. That is in the interests of the Parliament, 
which is the source of the power that ministers 
seek to exercise, and it is in the interests of the 
public that the legal position is clearly settled and 
reflected in the statute book without delay. 

I move amendment 52. 

Ian McKee: I am a little concerned that the 
amendment will make the legal situation slightly 
more confusing. If there is an order to restore, as 
far as is practicable, the position to what it was 
before the instrument was in force, certain things, 
such as the awarding of grants to bodies or 
people, might well have happened before that 
moment comes. In those circumstances would it 
be judged practicable to take the grant back? 
Would it be the case that, if the recipient had spent 
the money, they would not give it back or, if they 
had not spent it, they would? There would be a 
great deal of confusion if that were to happen.  

When annulment takes place, the situation is 
more a subject for parliamentary debate rather 
than a legal matter. To bring the law into it when 
the effect that it would have is obscure would 
cause confusion rather than clarity; therefore, I do 
not agree with the amendment. 

15:30 
Bruce Crawford: I appreciate why Helen Eadie 

lodged amendment 52. The committee has been 
concerned that the bill should ensure that an 
annulment resolution is an effective sanction. 
However, as I informed the committee in my 
formal response, the Government still considers 
that it would be inappropriate to introduce 
provisions that require the restoration of the 
position before the annulled instrument came into 
force.  

Let me explain why that is. If the Parliament has 
taken the unusual step—and it is unusual—of 
resolving to annul an instrument, it will be for the 
authority responsible to respond to the 
Parliament‟s concerns. It is a fact that annulments 
are rare and those that raise concerns for the 
Parliament are rarer still. In the Government‟s 
view, it is best that the matter be dealt with at a 
political level, rather than that we try to prescribe a 
legal solution. That is what Parliaments are about. 
The value of requiring statutory underpinning for 
such actions is certainly questionable and, the 
Government argues, to do so is unnecessary. In 
such circumstances, the will of the Parliament will 
always prevail without the need for statutory 
provision and its associated constraints. 

Amendment 52 focuses on the restoration of the 
previous position. It fails to take account of the fact 
that simple restoration is only one option and 
could, in fact, be counter to the principles 
underlying the Parliament‟s decision to annul. 
Annulment means that the Parliament does not 
like the instrument, not that it wants the old 
position to be returned in whole or part. In the 
event of annulment, the Parliament will have sent 
a strong signal to the Government or, for that 
matter, any authority that is responsible for the 
particular instrument. From that point on, the 
public focus is on the responsible authority. The 
key point is that responsible authorities must be 
given full flexibility to identify alternative courses of 
action and to decide how best to implement 
remedial proposals to reflect the Parliament‟s 
views. 

As I said, in such circumstances, the Parliament 
will always prevail. Any responsible authority 
would immediately seek to identify alternative 
courses of action and consider how to implement 
remedial proposals with the shortest possible 
delay, consulting as necessary and, as members 
would expect any Government to do in such 
circumstances, find agreement on a satisfactory 
way forward with the committee concerned. In the 
unlikely event that such remedial proposals 
remained unacceptable to the Parliament, any 
further SSI could in turn be annulled, leaving the 
Parliament in control at all times. Restoration of 
the previous position might be appropriate and, of 
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course, possible in certain cases. In others, it 
might be technically possible but counter-
productive for the reasons that Ian McKee 
outlined—for instance, if a body corporate has 
already been dissolved, the Government may not 
have the necessary powers to restore the previous 
position—and, in some circumstances, restitution 
may simply be impossible. 

A requirement to restore the previous position 
may also be problematic if the Parliament is 
dissatisfied with only part of the instrument, but 
supportive of other parts. In that case, it would be 
in nobody‟s interest—neither the Government‟s 
nor the Parliament‟s—to restore a position that all 
sides agree should be changed. That would be 
tantamount to throwing the baby out with the bath 
water. It is not a case of black or white; there must 
be space for the political process to take its 
course. Forcing such matters into a narrow, legal 
mould is not in the interests of good governance 
for the Parliament or the Government. Nor, as I 
indicated, does it respect the pre-eminence of the 
Parliament in such matters. 

I strongly believe that by limiting our role to a 
narrow legal one, amendment 52 runs contrary to 
the purpose of Parliaments and politicians to 
debate, negotiate and reach conclusions. That 
would not be good for the Parliament or for 
politics. Instead of having legislation that imposes 
a course of action that might not satisfy the 
Parliament or the Government, we must retain the 
flexibility to negotiate a solution. As a result, 
amendment 52 must be rejected, because it 
undermines parliamentary democracy. 

Helen Eadie: The issue in question is, indeed, 
parliamentary democracy and I object strongly to 
the fact that at the end of the day it will be 
ministers and not the Parliament that will have 
priority. The fact that time and again ministers 
have completely ignored the Parliament‟s will as 
expressed in the chamber only gives substance to 
what the Government actually thinks about this 
issue. 

If instruments were not brought into force earlier 
than the date on which the 40-day annulment 
period expired, this provision would not be 
necessary. However, we see a constant stream of 
instruments from the minister and his officials 
being brought into force before the expiration date, 
and that really must be a concern for us all. As for 
the minister‟s point about the body corporate, I 
have to say that if that body were to be dissolved it 
would be back in place again pretty soon 
afterwards to address these issues. 

I do not agree with Ian McKee‟s point that by 
maintaining the status quo we prevent confusion. 
The bottom line is that parliamentary democracy, 
not ministerial democracy, has to prevail. If 
members do not support this amendment, it will 

simply send the signal that the Parliament‟s will 
does not prevail in this matter. 

The Convener: One assumes, then, that you 
will press your amendment, Mrs Eadie. 

Helen Eadie: Yes. 

The Convener: The question is, that 
amendment 52 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 52 disagreed to. 

Amendment 53 moved—[Helen Eadie]. 

The Convener: The question is, that 
amendment 53 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 

Against 

Carlaw, Jackson (West of Scotland) (Con)  
Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 0. 

Amendment 53 disagreed to. 

Amendment 21 moved—[Bruce Crawford]—and 
agreed to. 

Section 28, as amended, agreed to. 

Section 29—Instruments subject to the 
affirmative procedure 

The Convener: Group 11 is on the 
consequences of a failure to lay instruments. 
Amendment 54, in the name of Helen Eadie, is 
grouped with amendments 55 to 59. 

Helen Eadie: These amendments seek to 
ensure that the bill provides that an affirmative 
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instrument that is either not laid in draft or not 
approved by the Scottish Parliament before it is 
made, is invalid; that a negative instrument that is 
not laid before the Parliament is invalid; and that 
an instrument to which section 30 applies that is 
not laid before the Parliament is invalid. However, 
where there is simply a procedural error in the 
process of laying an instrument, the instrument will 
not be invalid, and where a negative instrument 
does not comply with the 28-day rule or a section 
30 instrument is not laid before it comes into force, 
neither instrument will be invalid, but the maker of 
the instrument must explain to the Presiding 
Officer why it was necessary to disregard the 
relevant requirement and must lay that explanation 
before the Parliament. 

Amendments 55 to 58 seek to amend section 31 
to clarify the circumstances in which negative 
instruments and instruments to which section 30 
applies are invalid. 

Amendments 54 and 59 are probing 
amendments to clarify the limitation of the 
application of section 32 to procedural failures 
only. 

The purpose of this group of amendments is to 
clarify the circumstances in which a Scottish 
statutory instrument will be invalid on account of a 
failure to follow the statutory rules that are set 
down in the bill. 

The committee has had concerns in the past 
that the rules that are set out in the transitional 
order are not sufficiently clear with regard to the 
circumstances in which a failure to follow the 
procedures that are set down by the Parliament for 
the exercise of delegated powers will result in the 
proposed instrument being invalid. That lack of 
clarity is not helpful, and I welcome the opportunity 
to explore the matter with the Government and to 
ensure that the law is clear on it. 

Sections 28 to 32 are all relevant to that issue. 
Sections 28, 29 and 30 set out the basic rules for, 
respectively, negative instruments, affirmative 
instruments and instruments that are neither 
negative nor affirmative. Section 31 deals with 
circumstances in which there has been a failure to 
follow the laying rules in sections 28 and 30. 
Section 32 deals with what is meant by 
“Laying of Scottish statutory instruments before the Scottish 
Parliament”. 

I have lodged amendments to all the relevant 
provisions that concern validity, so that we can 
examine the issue in the round. It may not be 
necessary to pursue all of them if we can establish 
agreement between the committee and the 
Government on the proposed legal position, which 
we have a commitment to deliver fully at stage 3. 

Having explained the intention behind the 
amendments, I will explain the detail. The easiest 
starting point is section 32. Amendment 59 seeks 
to omit subsection (3) of that section to test what 
its effect is. I understand that the purpose of 
section 32 is twofold. It is intended to provide a 
definition of 
“Laying ... before the Scottish Parliament” 

so that when a parent act refers to that, subsection 
(2) tells us that the standing orders of the 
Parliament will define what constitutes “laying”. 

That is about the process and the practicalities. I 
assume that section 32(3) is intended to mean that 
if there is some failure to comply with the 
procedural requirements in the standing orders—
although the instrument can be said to have been 
laid—those procedural errors will not affect the 
validity of the instrument. 

I would be content with that position, but I seek 
confirmation from the Government that section 32 
addresses the limited question of procedural 
requirements, rather than the more fundamental 
rules, which I will move on to next. Perhaps further 
clarity could be achieved by reference in section 
32(3) to a failure to comply with the standing 
orders, since that is where the relevant procedural 
rules are to be found. 

Turning to affirmative instruments, section 29(3) 
makes it clear that an affirmative instrument that 
has either not been laid in draft before the 
Parliament, or has not been approved by the 
Parliament, has no legal effect. I am content that 
that is what the legal position should be, and that it 
is expressed clearly. 

Amendment 54 seeks to leave out section 29(4), 
which says that the rule on invalidity is without 
prejudice to section 32(3). Again, the purpose of 
this probing amendment is to seek an assurance 
from the Government that all that section 32(3) 
does is to excuse errors in the process of laying, 
as opposed to excusing circumstances in which 
the draft is not laid before the Parliament at all. 

I now turn to the most complex part of the issue: 
the way in which section 31 treats negative 
instruments and instruments to which section 30 
applies. The central purpose of amendments 55 to 
58 is to clarify when such instruments are invalid 
and so are of no legal effect, because the author 
of the instrument has not followed a fundamental 
requirement. It is important that we are clear about 
what that fundamental requirement is, and what 
the consequences of failure to comply with it are. 

I make it clear that I do not consider compliance 
with what I will, for convenience, call the 28-day 
rule to be a fundamental requirement. The 
committee agreed at stage 1 that it did not wish 
instruments to be made invalid because the 
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reasons for not complying with that rule were not 
considered adequate or reasonable. That requires 
a political remedy rather than a legal remedy, and 
amendment 56 does not seek to alter it. The same 
approach applies to the reasons given for not 
complying with the rule that section 30 instruments 
must be laid before they come into force. 

15:45 
The purpose of amendments 55 to 58 is to 

establish clearly the principle that, if a negative 
instrument or a section 30 instrument is not laid at 
all, it will be invalid. I do not think that the bill deals 
with that question. It might be that that is a 
deliberate omission, but I think that it is a matter 
that should be dealt with explicitly in the same way 
as section 29(3) deals with a failure to lay a draft 
of an affirmative instrument before proceeding to 
make it. 

The Parliament has given ministers the authority 
to make instruments, subject to the requirement 
that they are laid before the Parliament for 
possible annulment or discussion so that ministers 
are held to account for their exercise of delegated 
powers. It seems clear to me that a failure to give 
the Parliament the opportunity to conduct its 
scrutiny must make the instrument invalid. Of 
course, we hope that the circumstances will never 
arise, but that is not to say that we should not be 
clear about the consequences if they do.  

As well as giving the Parliament the opportunity 
to scrutinise them, the laying of instruments is a 
significant element of publication of the new law. 
The Parliament is the forum in which the public 
expects the law to be produced for public 
consideration. When that does not happen, the 
proper publication of the law is reduced. 

For those reasons, I propose that a failure to lay 
an instrument before the Parliament should be 
treated as such a fundamental departure from the 
procedure that is laid down by the Parliament for 
the exercise of delegated powers that it should 
render the instrument invalid. 

Where an instrument is laid—so that the 
fundamental requirement is met—it should still be 
valid even if some other requirement, such as the 
28-day rule, has not been met. However, if the 28-
day rule is breached, the Parliament should be 
given an explanation. Amendment 56 deals with 
that and introduces the concept of “necessity”, but 
only by requiring that to be the focus of the 
explanation to the Presiding Officer for a failure to 
comply with the 28-day rule or the requirement of 
section 30(2). That is intended to set a marker of 
the standard of behaviour that the Parliament 
expects, and not to reopen the question whether 
compliance with the rule is necessary for validity. 
Amendment 56 also requires the explanation to be 

laid before the Parliament so that there is a public 
explanation for the departure from the laying 
requirements. 

Amendments 57 and 58 are consequential on 
amendments 55 and 56. 

I move amendment 54. 

Bob Doris: I congratulate Helen Eadie on her 
delivery of that incredibly complex and technical 
piece. 

I seek clarification from the minister on some of 
the points that Helen Eadie made, but I raise a 
concern that, if we agree to her amendments, we 
will end up in a situation in which, if an instrument 
has not been laid in draft form for a sufficient 
amount of time—for whatever reason—it would 
make no difference whether the Parliament 
approved it, because its legal validity could be 
called into question by the courts. That would 
create a grey area around where the power lies 
with regard to the ability to legislate. Does it lie 
with the Parliament or with the courts? For me, it 
lies with the Parliament. If the proper procedures 
are not followed, for whatever reason, the 
Presiding Officer should be central to our efforts to 
get a full and proper explanation of how that 
situation arose. If the Presiding Officer accepted 
the explanation and the Parliament was content to 
approve a statutory instrument, it would be 
problematic if we had an act that said that it did 
not matter what the Parliament decided because 
the instrument‟s legal validity was flawed and, 
therefore, an individual could go to the courts to 
seek to disapply the democratic will of the 
Parliament.  

I listened to what Helen Eadie said, and I accept 
that the issue is complex, but if we accept her 
amendments, does the Parliament—which speaks 
for the people—retain control of events or is that 
control left to the courts? That is the central point.  

Bruce Crawford: I acknowledge the 
considerable work that Helen Eadie has put into 
the detail of her amendments. It has been a 
considerable exercise—I agree with Bob Doris 
about that. 

I hope that committee members will understand 
that, in this whole process, I have genuinely tried 
to put the primacy of the Parliament at the heart of 
what I have been trying to achieve. Bob Doris‟s 
point about putting this whole area into the 
atmosphere of the court to be dealt with is valid 
and important, especially when we are trying to 
safeguard parliamentary democracy. As I said 
earlier, it is the job of politicians to negotiate, to 
discuss and to come to agreement on the way 
forward. We might not always agree, but that is 
our job and it would not be helpful to let the courts 
get in the way of our undertaking our job as 
parliamentarians. 
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I hope that I can respond satisfactorily and 
simply to Helen Eadie‟s probing amendments. The 
bill, as introduced, seeks to reflect the position 
developed in common law in relation to the validity 
of instruments. That is to say, where the 
affirmative procedure applies, an instrument that is 
not approved in draft by a resolution of the 
Parliament is of no effect. In the case of 
instruments subject to the negative procedure 
under section 28, and the simple laying procedure 
under section 30, a failure to lay an instrument 
does not affect its legal validity—that takes us 
back to the central point that Bob Doris made—but 
is a matter for which the instrument‟s author 
should be held to account politically. I do not 
believe that the lack of clarity that Helen Eadie 
described exists. That is the legal background 
against which enabling powers for Parliaments, 
including the Scottish Parliament, have been 
drafted for the past century or so and the 
Government sees no reason to change it radically 
in the bill. As Bob Doris said, that would be 
handing the power across to the courts and 
undermining the whole ethos of Parliament and 
how it goes about its business. 

The Government acknowledges the importance 
of responsible authorities being held to account by 
the Parliament for the subordinate legislation that 
they make. That is why sections 28 and 30 impose 
express statutory duties on responsible authorities 
to lay instruments before the Parliament. Indeed, 
section 30 enhances the current position by 
converting what, in many cases, is merely a 
conventional practice of laying instruments before 
the Parliament into a statutory duty to do so. 
Already, in the bill, we have strengthened the 
position of the Parliament in regard to the 
Government. In the vast majority of cases, simply 
imposing the statutory duty to lay an instrument is 
sufficient. Responsible authorities are entrusted by 
the Parliament with the powers to make 
subordinate legislation because they are just 
that—responsible. As far as the Government is 
aware, there is no evidence that any responsible 
authority has ever neglected to lay an instrument 
before the Parliament when it had a statutory duty 
to do so. Should it ever happen—I cannot foresee 
the circumstances in which it would—that a 
responsible authority failed to lay an instrument, 
the Parliament would have powers to deal with the 
situation. There are many mechanisms available 
to the Parliament to bring to book a Government 
or a responsible authority that acted in that way 
without our having to resort to the courts—or to 
the narrow legal definition, at least. 

Aside from the issue of principle, the 
amendments would not work in their own terms. If 
the amendments were accepted, the bill would 
provide that a failure to comply with the laying 
requirements would render the instrument legally 

invalid, despite the fact that, in the following 
subsection it would state that failure to comply with 
the laying requirement would not affect legal 
validity. The effect that is being aimed at is clear—
that, if there has been a failure to lay an 
instrument over a prolonged period, that will 
render the instrument legally invalid. However, that 
is not what the provisions, as drafted, would do. 

Amendment 56 would have the effect of 
changing the drafting approach regarding the need 
to explain to the Presiding Officer why the ordinary 
chronology for laying an instrument has been 
departed from. In doing so, the amendment would 
actually have the effect of weakening the 
requirement on the responsible authority to 
account for a delay in laying. In that sense, the 
amendment would contradict what it tries to 
achieve. The bill as drafted, requires the 
responsible authority to explain, as soon as is 
practicable, why the instrument was not laid in 
accordance with the laying requirements. Such a 
requirement would be lost if amendment 56 was 
agreed to. 

As far as I can see, all that amendment 56 
would add is a requirement to lay before the 
Parliament an explanation for the delay in laying 
an instrument. That would be in addition to the 
requirement currently provided for to give that 
explanation to the Presiding Officer. I am not sure 
what perceived problem amendment 56, which 
would simply add bureaucracy to the system and 
complicate the drafting of the bill, is intended to 
address. 

By introducing unnecessary confusion and 
complexity in the bill‟s operation, the amendments 
would undercut one of the central objectives of the 
bill. For those reasons, I cannot support 
amendments 55 to 59. I ask Helen Eadie to 
withdraw amendment 54, in the spirit of its being a 
probing amendment. Failing that, I ask the 
committee to reject amendment 54. 

Helen Eadie: I thank colleagues for their 
generous remarks, especially those of Bob Doris, 
but I claim no credit for the amendments. They are 
the work of the Law Society and other public 
service people, for whose help I am extremely 
grateful. I wish to place that on record. The 
amendments are the voice of the people, rather 
than my voice, although of course I agree with 
most of what I have said today. 

Having said all that, having heard the minister‟s 
comments, and given the hugely technical nature 
of the amendments, I will go away and reflect on 
the technicalities of the arguments that have been 
made. Therefore, I seek leave to withdraw 
amendment 54. 

Amendment 54, by agreement, withdrawn. 

Section 29 agreed to. 
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The Convener: I adjourn the meeting for a five-
minute break. 

15:57 

Meeting suspended. 

16:02 

On resuming— 

Section 30—Other instruments laid before 
the Parliament 

The Convener: Group 12 is on the power to 
change procedure. Amendment 22, in the name of 
the minister, is grouped with amendments 25 to 
28. 

Bruce Crawford: Thank you for the comfort 
break, convener. You can probably hear that my 
voice is struggling a bit, as I have a sore throat; 
forgive me if it starts to slow up as we go through 
the process—I will make it shorter and snappier, if 
I can. 

Amendment 22 aims to address the concerns 
that the committee expressed at paragraph 217 of 
its stage 1 report. The committee wanted to 
ensure that schedule 3, which modifies the 
procedures that are set out in pre-commencement 
enactments, should not result in a class of SSIs 
currently defined as local instruments requiring to 
be laid before the Parliament. The clear aim of 
part 2 is to streamline and clarify the Parliament‟s 
processes for scrutinising instruments, and that 
aim would not be served by the bill requiring the 
Parliament to scrutinise instruments that are 
currently not laid before it. 

Section 37 provides that “devolved subordinate 
legislation” does not include 
“subordinate legislation which is in the nature of a local and 
personal or private Act” 

and thereby excepts local instruments from the 
scope of section 30. The concept of a 
“local and personal or private Act”, 

which appears in the transitional SI order, is 
borrowed from Westminster. Its meaning is not 
entirely clear in the Scottish parliamentary context. 
That was noted by the Subordinate Legislation 
Committee in the previous session of Parliament, 
which considered it ambiguous and in need of 
refinement. For that reason, it is appropriate that 
the bill, which aims to give a distinctive Scottish 
voice to parliamentary concepts, should clarify the 
position. 

The bill‟s current approach to local instruments 
has the unintended consequence of excepting all 
instruments within that class from all forms of 
parliamentary procedure. The Government 
considers that amendment 22 will deliver clarity to 
this area of law. It will set down the order-making 

powers that currently give rise to SSIs classed as 
local instruments and make it clear that those 
instruments are not to be laid in the Parliament. 

Amendment 28 is consequential upon 
amendment 22. Amendments 25 and 26, which 
are also consequential upon amendment 22, aim 
to clarify that instruments that are not laid in the 
Parliament are not caught within the scope of 
section 34, on the power to change procedure. 
The Government considers it reasonable to 
assume that the Parliament would not wish to 
make instruments that are not even laid subject to 
either negative or affirmative procedure. 

Amendment 27 aims to respond to the 
committee‟s concerns, as outlined in paragraph 
226 of its stage 1 report, about the need to ensure 
that the provision set out in schedule 4 operates 
effectively. Members will recall that schedule 4 
makes provision in respect of statutory 
instruments made under Westminster legislation 
that require to be laid before the Parliament. The 
committee considered that, in respect of how such 
instruments were to be dealt with, the bill was not 
as comprehensive in its effect as the existing 
transitional order. The Government‟s response to 
the stage 1 report confirmed our intention to 
reinforce the statutory framework in that respect. 
Amendment 27 seeks to deliver on that 
commitment. Statutory instruments that are to be 
laid in the Parliament but which are not subject to 
the negative procedure or the affirmative 
procedure will be brought within the scope of 
section 30. 

With that explanation, which was slightly 
lengthier than I had hoped, I ask members to 
support amendments 22, 25 and 26 to 28. 

I move amendment 22. 

Amendment 22 agreed to. 

Section 30, as amended, agreed to. 

Section 31—Failure to lay instruments in 
accordance with section 28(2) or 30(2) 

Amendments 55 to 58 not moved. 

Section 31 agreed to. 

Section 32—Laying of Scottish statutory 
instruments before the Scottish Parliament 

Amendment 59 not moved. 

Section 32 agreed to. 

Section 33—Combination of certain powers 

The Convener: Group 13 is on the combination 
of certain powers. Amendment 23, in the name of 
the minister, is grouped with amendment 24. 
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Bruce Crawford: Amendment 23 seeks to 
extend the scope of section 33 in two distinct 
ways. First, it seeks to enable powers that are 
subject to the affirmative procedure to be mixed 
with other procedures in the same instrument. 
That would allow powers that are subject to any of 
the three key procedures established in the bill—
affirmative, negative or no procedure—to be mixed 
in any combination. If I recall correctly, the 
committee indicated its support in principle for 
such a move. Secondly, the amendment seeks to 
extend the ability to mix procedures to any 
responsible authority, as opposed to only Scottish 
ministers. That move achieves consistency with 
other provisions in the bill. 

In respect of the parliamentary scrutiny of 
instruments containing provisions that are subject 
to mixed procedure, the previously agreed 
principle would remain: the highest relevant level 
of procedure should apply to the instrument. It is 
appropriate that that should happen as far as this 
process is concerned. 

I reaffirm the Government‟s view that section 33 
does not disapply any preconditions attached to 
the exercising of any enabling powers that are 
being mixed. However, amendment 24 seeks to 
put the position beyond doubt. I therefore invite 
members to support amendments 23 and 24. 

I move amendment 23. 

Helen Eadie: I hear what the minister has said, 
but I think that the committee has some concerns 
about the proposal; if the committee does not, I 
do. I will run through some of those concerns with 
the minister. 

I understand that the aim is to address a 
practice that the Government conducts but which 
is known to have some legal difficulties. However, 
amendment 23 is much more sweeping. It seems 
to permit the combination of all types of powers 
and potentially to include, under proposed new 
section 33(1)(c), some remaining classes of 
instrument, which the bill does not seek to 
regulate. It is currently accepted by the 
Government that it is not possible to combine 
powers in such a way. It has not been 
demonstrated that there is a need to be able to do 
so. 

The committee agreed in principle with the idea 
of combining affirmative and negative powers, but 
amendment 23 will go further than what was 
proposed. There might be questions about 
whether it is good policy to extend the combination 
of powers so far. We want to probe that issue 
further with the minister. 

There might be cases that should not be 
included. The obvious candidate in that regard is 
the category in proposed new section 33(1)(c), 
which is a catch-all category for any subordinate 

legislation that is not subject to affirmative or 
negative procedure, and in proposed new section 
33(1)(d), on instruments that are not laid. It is not 
clear from the bill what is included. Members might 
want to ask the Government for an explanation, 
but given the catch-all approach it might not be 
possible to provide a definitive answer. There is a 
risk that something unexpected will fall into the 
category. 

It is not clear what devolved subordinate 
legislation—if any—would escape section 30, with 
the exception of the local instruments that are 
provided for in amendment 22, which would be 
covered by proposed new section 33(1)(d). 

One example is class 3 emergency procedure, 
which is not being standardised by the bill. It 
appears that section 30 will apply to class 3 
procedure, which might not be necessary, given 
that I presume that class 3 powers currently make 
provision for laying and should not be affected by 
the bill. What is the reason for catching such 
powers in section 30? Class 3 is a form of 
affirmative procedure, so it seems inappropriate to 
treat it as a lower class of instrument for the 
purposes of identifying the appropriate power to 
apply to a combination. Class 3 is used only in 
special, tailored situations. It therefore does not 
seem sensible to make generic provision for such 
powers to be used in combination with other 
powers. 

Currently, section 33 applies only to the Scottish 
ministers, but amendment 23 refers to “a person”, 
in what appears to be an attempt to extend the 
application of the section generically. Elsewhere in 
the bill a different approach is taken. The Scottish 
ministers, the First Minister and the Lord 
Advocate, as well as Her Majesty the Queen, are 
dealt with separately, and the term “responsible 
authority” is used to include others who have 
powers in relation to subordinate legislation. It is 
not clear why amendment 23 departs from that 
approach and whether the Scottish ministers or 
the lords of council and session, for example, are 
“a person”. 

We would be grateful if the minister could 
respond to those points before we decide whether 
to support or oppose the amendments in his 
name. We appreciate that the issue is complex. 

Bruce Crawford: It is indeed. I will try to deal 
with your points, although I will not necessarily 
take them in order. 

You talked about the extension of section 33 to 
catch other types of instrument—it is not clear to 
me what instruments you mean, but you talked 
about, for example, class 3 emergency 
instruments. In the circumstances in which we 
would make a class 3 emergency instrument, I do 
not think that it would ever make sense to combine 
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that instrument with another instrument. That is 
not the purpose of class 3 instruments and I am 
not aware that such combination has ever 
happened. I cannot envisage any circumstances in 
which the procedures—negative or affirmative—
would be set alongside a class 3 emergency 
instrument, which would have a particular purpose 
and would be subject to a different procedure. 

I do not think that section 30 catches too much, 
as you suggested. It requires that an instrument 
must be laid before the Parliament 
“as soon as practicable after the legislation is made”. 

We can see no reason in principle why that 
modest requirement should not apply, but if, for 
technical reasons, the application of section 30 
caused a problem in a particular context—if I am 
right—amendment 40 aims to give the 
Government the powers to deal precisely with that 
sort of issue through an order. Even if there was a 
problem, we could deal with it through that order-
making power. 

16:15 
Amendment 23 will extend section 33 to 

instruments made by a person. Elsewhere in the 
bill, the term “responsible authority” is used and 
Helen Eadie quite rightly asked why. The term 
“responsible authority” does not mean the person 
who made the instruments in all cases. If the 
instruments were made by the keeper but 
approved by the Scottish ministers, the Scottish 
ministers would be the responsible authority. That 
means that they are responsible for explaining a 
breach of the laying requirement. The Scottish 
ministers are not the person making the 
instrument. Section 33 is about what the person 
making the instrument can do by way of mixing 
powers that are subject to different procedures. 

It is reasonable to ask about persons. If I 
understood her correctly, Helen Eadie said that it 
is not clear that Scottish ministers or lords of 
council and session are “a person”. That has 
always been the case, but they can be referred to 
as persons as part of the legislative framework in 
which we work. The single includes the plural—if 
that does not confuse things even more, given the 
complexity of all this. 

I hope that with those assurances—if I got all 
that right—the committee has been properly 
afforded the information that it needs to support 
the amendments that I have lodged. 

The Convener: The question is, that 
amendment 23 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Doris, Bob (Glasgow) (SNP) 
McKee, Ian (Lothians) (SNP) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

Abstentions 

Carlaw, Jackson (West of Scotland) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
3, Against 0, Abstentions 3. 

Amendment 23 agreed to. 

Amendment 24 moved—[Bruce Crawford]—and 
agreed to. 

Section 33, as amended, agreed to. 

Section 34—Power to change procedure to 
which subordinate legislation is subject 

Amendments 25 and 26 moved—[Bruce 
Crawford]—and agreed to. 

Section 34, as amended, agreed to. 

Section 35 agreed to. 

Schedule 3 agreed to. 

Section 36 agreed to. 

Schedule 4—Application of Part 2 to 
statutory instruments laid before the 

Parliament 

Amendment 27 moved—[Bruce Crawford]—and 
agreed to. 

Schedule 4, as amended, agreed to. 

Section 37—Interpretation of Part 2 

Amendment 28 moved—[Bruce Crawford]—and 
agreed to. 

Section 37, as amended, agreed to. 

Sections 38 to 41 agreed to. 

Section 42—Publication, numbering and 
citation: regulations 

The Convener: Group 14 is on publication of 
acts and instruments. Amendment 29, in the name 
of the minister, is grouped with amendments 30 to 
36. 

Bruce Crawford: Forgive me, but this is a 
complex area and I want to explain it in an 
appropriate way. That will take a little while, but I 
think that it is appropriate to get it on the record—if 
my voice holds out that long. 

The amendments in the group seek to make a 
range of alterations to the terms of section 42 and 
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to deal with other matters that are relevant to the 
publication and preservation of legislation. 

Paragraph 260 of the committee‟s stage 1 report 
recommended that the bill should be amended at 
stage 2 to omit section 42(2)(d) on the 
disapplication of section 41(2) in relation to an 
instrument or class of instrument. It went on to 
recommend that the Queen‟s printer for Scotland 
should continue to publish all Scottish statutory 
instruments. The Government‟s response 
confirmed its agreement with those views and its 
intention to amend the bill at stage 2. 
Amendments 30 and 33 deliver on that 
commitment. Amendment 32 is consequential to 
amendment 30. It alters section 42(2)(b) to reflect 
the insertion of new section 42(1A). 

Amendment 29 alters section 42 to make it clear 
that Scottish ministers are required to make 
regulations under that section. The Government 
considers it prudent to remove any potential for 
ambiguity about whether Scottish ministers will be 
required to make regulations under section 42. In 
practice the Government will make such 
regulations, of course, first on the basis of 
completing the new legislative framework for SSIs 
and secondly on the basis of good and competent 
governance. However, the current wording of 
section 42(1) might raise concerns that ministers 
could choose not to make regulations. We would 
never do such a thing, would we? 

Amendments 31 and 34 are technical. They 
propose minor grammatical alterations to sections 
42(2) and 42(2)(g) respectively. 

Amendment 35 inserts a new section to ensure 
that Scottish statutory instruments are preserved. 
The amendment responds to the concerns that the 
committee expressed in paragraphs 247 and 248 
of its stage 1 report. The new provision obliges the 
responsible authority to 
“ensure that the Keeper of the Records of Scotland 
receives each Scottish statutory instrument that is signed 
by or on behalf of the responsible authority.” 

It also states that the keeper must preserve all 
SSIs that are received. The Government closely 
considered the committee‟s view that the bill 
should require the Queen‟s printer for Scotland to 
deposit print copies of each SSI with the National 
Library of Scotland. Our response to the 
committee‟s stage 1 report suggested that such a 
provision would be delivered by way of an 
amendment at stage 2. However, the Government 
now considers that such a provision falls within the 
scope of the regulations to be made under section 
42, given that they will set out the detailed 
provision on the publication of SSIs. I hope that 
that approach is acceptable to the committee. 

Amendment 36 was lodged for technical 
reasons. I will not read out the paragraph that tells 
me the reason for that. 

The aim of section 44 is to remove the duty on 
the QPS to print SSIs. That duty was imposed by 
section 92 of the Scotland Act 1998. Its removal is 
entirely consistent with the agreed policy approach 
that the QPS should no longer be under a general 
obligation to print SSIs. However, further 
consideration by our legal advisers suggests that 
the provision as drafted could be read to disapply 
the QPS‟s responsibility to exercise Her Majesty‟s 
rights and privileges in connection with Crown 
copyright in respect of SSIs. That is not the policy 
intention. I mentioned that just in case Jackson 
Carlaw spotted it before we get to stage 3. 
Amendment 36 therefore alters section 44 to 
ensure that it amends the Scotland Act 1998 and 
removes the QPS‟s duty to print SSIs but in a way 
that avoids the perception that its responsibilities 
in respect of Crown copyright are affected. 

Convener, I am sure you will be glad to hear 
that I move amendment 29. 

Helen Eadie: We are pleased to note that hard 
copies will still be retained. The amendments are 
welcome. 

Bruce Crawford: Thank you. 

Amendment 29 agreed to. 

Amendments 30 to 34 moved—[Bruce 
Crawford]—and agreed to. 

Section 42, as amended, agreed to. 

After section 42 

Amendment 35 moved—[Bruce Crawford]—and 
agreed to. 

Section 43 agreed to. 

Section 44—No duty to print Scottish 
statutory instruments 

Amendment 36 moved—[Bruce Crawford]—and 
agreed to. 

Section 44, as amended, agreed to. 

Sections 45 and 46 agreed to. 

Section 47—Pre-consolidation modifications 
of enactments 

The Convener: We move to group 15. 
Amendment 37, in the name of the minister, is the 
only amendment in the group. 

Bruce Crawford: Amendment 37 will remove 
the whole of part 4. The committee has made it 
clear that it does not think that the provisions in 
part 4 are appropriate for the purpose of achieving 
the stated aim of assisting with the future 
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consolidation of Scottish legislation. I have always 
tried to note the committee‟s concerns about all 
matters and I accept the committee‟s position on 
part 4. I invite members to support amendment 37. 

I move amendment 37. 

Helen Eadie: It is good to hear that. 

Amendment 37 agreed to. 

Sections 48 to 54 agreed to. 

After section 54 

The Convener: Group 16 is on implementation 
of reports and the role of the Scottish Law 
Commission. Amendment 60, in the name of 
Helen Eadie, is grouped with amendments 61 and 
62. 

Helen Eadie: The purpose and effect of 
amendments 60 and 61 is to replicate, in relation 
to the Scottish Law Commission, the provisions of 
the Law Commission Act 2009, which inserted 
new sections 3A and 3B into the Law 
Commissions Act 1965. The amendments would 
facilitate the implementation of reports of the 
Scottish Law Commission. 

In the Scottish Law Commission‟s 2008 annual 
report, the commission‟s chairman referred to the 
number of reports that had not been implemented 
and said: 

“The danger is that Scots law will fall behind the rest of 
the world's legal systems in responding to the challenges of 
an era marked by rapid technological and economic 
change.” 

In paragraph 308 of its stage 1 report, the 
Subordinate Legislation Committee suggested that 
the inclusion in the bill of provisions similar to 
those in the 2009 act would be 
“one way of stimulating action”  

from the Scottish ministers  
“in response to Scottish Law Commission reports”. 

The committee went on to say that 
“further provision may require to be made in relation to 
Commission recommendations in respect of reserved 
matters.” 

Amendments 60 and 61 relate only to Scottish 
Law Commission proposals that relate wholly or in 
part to matters that are within the legislative 
competence of the Scottish Parliament. 

Amendment 62 would insert a new section, 
which would give effect to the Subordinate 
Legislation Committee‟s recommendations in 
paragraphs 295 and 298 of its stage 1 report, by 
extending the kind of amendments that the 
Scottish Law Commission may recommend when 
consolidating the enactments or restating the 
common law that relate to a particular subject. 

Currently, rule 9.18 of the Parliament‟s standing 
orders provides for an expedited bill procedure for 
consolidation bills. For the purposes that we are 
discussing, a consolidation bill is defined as a bill 
that consolidates certain enactments, and the only 
changes that are allowed are those that are 
necessary to give effect to recommendations from 
the Scottish Law Commission, the Law 
Commission or both commissions. There is a 
similar provision in relation to codification bills in 
rule 9.18A. However, no statutory provision or rule 
in standing orders limits the kind of amendments 
that the Scottish Law Commission might 
recommend. 

16:30 
In the context of the Salmon and Freshwater 

Fisheries (Consolidation) (Scotland) Bill in 2003, 
which is the only consolidation bill that the Scottish 
Parliament has considered, the commission stated 
that it would recommend only amendments that 
were necessary for the purpose of producing a 
satisfactory consolidation. The Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) 
Bill Committee accepted that standard. During 
stage 1 of the Interpretation and Legislative 
Reform (Scotland) Bill, the commission suggested 
in evidence that it would be helpful if its powers 
were extended to enable it to recommend 
amendments that would be necessary or desirable 
in order to facilitate consolidation. The proposed 
new section will do that. 

I move amendment 60. 

Ian McKee: We are all interested in increasing 
the implementation of Scottish Law Commission 
reports. I have had considerable contact with the 
commission: I sponsored one of its meetings in the 
Scottish Parliament building. I note that its annual 
report for 2009 commented on the “excellent 
progress” on addressing the issue in Scotland but 
stated that progress at Westminster, where the 
new law is in force,  
“is not satisfactory so far as Scotland is concerned.” 

I do not see what amendment 60 would do to 
improve the tremendous steps that have been 
taken since 2007 or 2008. 

As regards amendment 61, the word “may” is 
one of those words in legislation that can be 
interpreted in all sorts of different ways. I wonder 
what the value is of an amendment that states that 
the Government “may” do things. Could the 
Government not deal with those things without an 
alteration to the law? 

On amendment 62, I wonder whether there has 
been any consultation of relevant parties. It would 
be important to have such consultation before we 
introduced something as novel as the provision in 
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the amendment. On those grounds, I will vote 
against the amendments. 

Bruce Crawford: At face value, Helen Eadie‟s 
amendments seem to be reasonable and I 
understand why she has lodged them. However, I 
hope that by the time I reach the end of my 
comments members will agree that there are good 
reasons why we should not proceed in the way 
that she suggests. 

The Government values the important work that 
the Scottish Law Commission carries out and is 
aware of its concerns about implementation of its 
reports. Indeed, a joint law reform working group 
of officials from the Scottish Government and the 
Scottish Parliament was set up to consider 
possible ways in which to increase the 
Parliament‟s capacity to deal with Scottish Law 
Commission bills. The working group has 
submitted its report to ministers and we are 
considering the terms of the recommendations 
and possible next steps before we respond. 

We will, of course, discuss the matter with the 
Parliament and the Parliamentary Bureau 
because, ultimately, it is all about parliamentary 
process, although I wrote to the Presiding Officer 
today with proposals for a pilot bill to be taken 
through the Parliament before the end of the 
session. I am more than happy to share that letter 
with the committee. I have asked the Presiding 
Officer to lay the matter before the Parliamentary 
Bureau so that it can decide what action would be 
appropriate. As the deliberations continue at the 
bureau or wherever it decides they should happen, 
we will let the Subordinate Legislation Committee 
know how they are progressing. 

Helen Eadie mentioned the Scottish Law 
Commission‟s 2008 report. It did say the things 
that she quoted, but it is not the commission‟s 
most recent report. Its annual report for 2009 
commends the “excellent progress” on addressing 
the issues in Scotland but states that progress at 
Westminster, where the new law is in force, 
“is not satisfactory so far as Scotland is concerned.” 

I think that Helen Eadie‟s information will have 
come from the same source as her information on 
her other amendments. Those who provided it 
should have gone to the effort of ensuring that the 
most appropriate and up-to-date report was 
available to committee members to help them in 
their deliberations. 

It is hard to see how amendment 60 will deliver 
the objective of increasing the implementation 
rate, because we are doing pretty reasonably. It is 
unclear how the provisions are supposed to 
achieve increased implementation of Scottish Law 
Commission reports—except beyond potential 
embarrassment of the Government of the day, 
although we have just had a good report from the 

SLC in 2009. All the details of unimplemented 
Scottish Law Commission reports are available on 
the Scottish Law Commission‟s website and in 
publications such as its annual report. Collating 
that information into another form does not appear 
to add any value to the processes that we already 
have available to us. In the light of that, we are not 
persuaded that a statutory requirement to consider 
Scottish Law Commission reports will result in 
increased implementation rates. 

There is a practical limit to the amount of 
legislation that the Parliament can undertake, a 
limit on parliamentary time and a limit on the 
number of opportunities for legislation. That is not 
just an issue for the Government to manage; it is 
an issue for the Parliament to manage through the 
bureau and its various committees. We share a 
responsibility to ensure that appropriate time is 
made so that SLC reports are debated properly 
and that, where required, the legislation that is 
asked for is delivered. 

At the moment, the Parliament can define its 
own rules on consolidations through its standing 
orders. Dealing with that in primary legislation 
would tie the hands of Parliament and not allow us 
to deal with such issues as quickly. 

I am not aware that the provisions in 
amendment 61 have been suggested in a Scottish 
context, nor am I aware of any suggestion that the 
Scottish Law Commission thinks that the 
amendment is necessary. It is not clear what it is 
supposed to achieve or what is wrong with the 
current arrangements. The process by which the 
Scottish Law Commission‟s forward work 
programme is agreed is well established, widely 
understood and clearly set out in its documents. 
Its eighth programme, which will run until 2014, 
was published last month. The Government will 
continue to work closely with all interested parties 
to promote the use of appropriate mechanisms to 
update and improve the law of Scotland. As I have 
already said, the working group is working away. 

Any move to legislate at this time would be 
premature, especially when progress is being 
made on the implementation of the commission‟s 
proposals, as the commission itself acknowledges 
in its most recent report of 2009. 

I also consider that we should allow further time 
for both the Parliament and the Government to 
conclude what improvements can legitimately be 
made to the current procedures. As I have already 
said, that process is on-going. 

Amendment 62 intriguingly proposes to bestow 
on the Scottish Law Commission powers that are 
equivalent to those that the committee asked to be 
removed from part 4 of the bill, albeit that, in that 
instance, it was proposed that the powers be 
exercised by the Scottish ministers. That was 
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done because the Parliament needs to be in 
control of its own processes. I am not clear what 
consultation, which Ian McKee mentioned, has 
been undertaken to support such a move, nor am I 
aware that the commission has sought such 
statutory powers. It is currently open to the 
commission to make recommendations of the 
nature that the amendment suggests, so the 
amendment‟s merits are questionable. The 
Scottish Law Commission is not asking for those 
powers and is not pushing for them. Why on earth 
would we give it something that it does not need 
and is not asking for, when we are dealing with all 
that adequately already? The same measures 
could be dealt with under the standing orders, 
alongside other procedures for handling potential 
consolidations. That is how we do it in the 
Parliament: that is where such procedures are 
contained. 

I cannot support amendments 60 to 62. Given 
the length of the explanation that I have given 
Helen Eadie—I appreciate how the amendments 
came about—I hope that she will not press the 
amendments. 

Helen Eadie: In response to Dr McKee‟s point, I 
point out that in our report, the committee 
recommended, without any disagreement, that we 
encourage the Government to take forward some 
of the issues that are referred to in the 
amendments. It is concerning when a member of 
the committee demurs from what we agreed fully 
as a committee. 

On what has already been agreed at 
Westminster, a private member‟s bill that was 
sponsored by one of my colleagues, Emily 
Thornberry, and Lord Lloyd of Berwick became the 
Law Commission Act 2009. What was proposed in 
Westminster is exactly what we are proposing in 
the Scottish Parliament. 

It is fundamentally about accountability and 
ensuring accountability for a variety of 
organisations. It is not only about accountability for 
the Law Commission; more important, it is about 
the accountability of ministers in relation to 
recommendations in Law Commission reports. 

To pick up on the point about consultation, the 
committee issued a call for evidence and received 
information back from the various organisations 
that are listed in the report that the committee 
published. The proposals to implement the various 
Law Commission reports and proposals are 
eminently good. 

However, I will consider what the minister has 
said and reflect further on his arguments. I will not 
press amendment 60 to a vote, but the issue is too 
important to lose at stage 2. We need to consider 
it further at stage 3. I would like to revisit it at that 
stage. 

Amendment 60, by agreement, withdrawn. 

Amendments 61 and 62 not moved. 

Section 55—Meaning of “enactment” in Acts 
of Parliament and instruments made under 

them 

The Convener: Group 17 is on the meaning of 
“enactment”. Amendment 38, in the name of the 
minister, is the only amendment in the group. 

Bruce Crawford: Let me cut to the chase—I 
know when I am beat. 

I invite members to support amendment 38, 
which will remove section 55 from the bill, as 
suggested by the committee in paragraph 340 of 
its stage 1 report. 

I move amendment 38. 

The Convener: Have you said all that you want 
to say, minister? 

Bruce Crawford: I am sure that I could say 
more, but I will desist. 

The Convener: We thank you for that. 

Amendment 38 agreed to. 

Section 56 agreed to. 

After section 56 

Amendments 39 and 40 moved—[Bruce 
Crawford]—and agreed to. 

Section 57 agreed to. 

Long title agreed to. 

The Convener: That completes stage 2 
consideration of the bill. I thank the minister and 
his officials for their attendance and for the civil 
way in which they have treated matters. 

I suspend the meeting for a brief time to give our 
guests a chance to leave. 

16:43 

Meeting suspended. 
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margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 
 

Interpretation and Legislative Reform 
(Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 
 
 
 
An Act of the Scottish Parliament to make provision about the publication, interpretation and 
operation of Acts of the Scottish Parliament and instruments made under them; to make provision 
about the scrutiny of subordinate legislation by the Scottish Parliament; to confer power to make 
modifications of enactments in connection with the consolidation of the law; to make provision 
(including provision for the purposes of section 94(2)(b) of the Scotland Act 1998) about orders 5 
subject to special parliamentary procedure; to make provision about the laying of certain 
documents before the Scottish Parliament; and for connected purposes. 
 
 
 

PART 1 

INTERPRETATION 

Application of Part 1 10 

1 Application of Part 1 

(1) This Part applies to— 

(a) Acts of the Scottish Parliament the Bills for which receive Royal Assent on or 
after the day on which this Part comes into force, 

(b) Scottish instruments made on or after that day, and 15 

(c) this Act. 

(2) This Part does not apply in so far as— 

(a) the Act or instrument provides otherwise, or 

(b) the context of the Act or instrument otherwise requires. 

(3) Subsection (2)(b) does not apply in relation to the application of section 20. 20 

(4) In this Part, “Scottish instrument” means an instrument of a type mentioned in 
subsection (4A) made under— 

(a) an Act of the Scottish Parliament (whenever passed), or 
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(b) an Act of the Scottish Parliament and an Act of Parliament (in each case, 

whenever passed). 

(4A) The types of instrument are— 

(a) an Order in Council, 

(b) an order, 5 

(c) regulations, 

(d) rules (including an act of sederunt, an act of adjournal and other rules of court), 

(e) a scheme, 

(f) a warrant, 

(g) byelaws. 10 

(5) References in this Part to an Act of the Scottish Parliament include references to a 
provision of an Act of the Scottish Parliament. 

(6) References in this Part to a Scottish instrument include references to a provision of a 
Scottish instrument. 

(7) The Scottish Ministers may by order modify subsection (4A). 15 

(8) An order under this section is subject to the affirmative procedure. 

 
Commencement 

2 Commencement of Acts of the Scottish Parliament 

(1) Subsection (2) applies where no provision is made for the coming into force of an Act of 
the Scottish Parliament. 20 

(2) The Act comes into force at the beginning of the day after the day on which the Bill for 
the Act receives Royal Assent. 

 
3 Commencement of Acts of the Scottish Parliament and Scottish instruments: time 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
provides for the Act or instrument to come into force on a particular day. 25 

(2) The Act or instrument comes into force at the beginning of the day. 

 
Powers 

4 Exercise of powers before commencement of Act of the Scottish Parliament 

(1) This section applies where an Act of the Scottish Parliament confers power to— 

(a) make a Scottish instrument, 30 

(b) establish bodies corporate, 

(c) make appointments, 

(d) give notices or documents, 

(e) prescribe forms, or 

(f) do any other thing for the purposes of the Act. 35 
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(2) A power mentioned in subsection (1) may be exercised during the pre-commencement 
period if it is necessary or expedient to do so for the purpose of bringing the Act into 
force or giving full effect to the Act at or after the time when the provision conferring 
the power comes into force. 

(3) The pre-commencement period, in relation to a power mentioned in that subsection, is 5 
the period beginning with the day after the day on which the Bill for the Act receives 
Royal Assent and ending immediately before the coming into force of the provision of 
the Act that confers the power. 

(4) A power mentioned in subsection (1) may not be exercised so as to bring into force 
subordinate legislation or anything else before the provision conferring the power comes 10 
into force. 

 
5 Power to appoint to an office 

(1) If an Act of the Scottish Parliament confers power to appoint a person to an office, the 
power includes power— 

(a) to determine the terms and conditions of appointment, 15 

(b) to remove or suspend a person from the office, 

(c) to reappoint a person to the office, 

(d) to reinstate a person in the office, 

(e) where subsection (2) applies, to appoint a person to the office in place of the last 
holder of the office. 20 

(2) This subsection applies where— 

(a) the office is vacant, 

(b) the person holding the office is suspended from office, or 

(c) the person holding the office is incapacitated in a way that affects the performance 
of the person in the office. 25 

 
6 Power to revoke, amend and re-enact 

(1) Subsection (2) applies where an Act of the Scottish Parliament confers power (“the 
principal power”) to make a Scottish instrument. 

(2) The principal power includes power (“the ancillary power”) to revoke, amend or re-
enact any Scottish instrument made by virtue of the principal power (whether or not 30 
amended or re-enacted under the ancillary power). 

 
7 Carrying out of powers and duties more than once 

(1) A power conferred by an Act of the Scottish Parliament or a Scottish instrument may be 
exercised from time to time. 

(2) A duty imposed by an Act of the Scottish Parliament or a Scottish instrument may be 35 
performed from time to time. 

(3) The holder for the time being of an office— 

(a) may exercise a power conferred on the holder of the office by an Act of the 
Scottish Parliament or a Scottish instrument, 
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(b) is to perform a duty imposed on the holder of the office by an Act of the Scottish 

Parliament or a Scottish instrument. 

 

8 Additional powers on commencement by order 

(1) Subsection (2) applies where an Act of the Scottish Parliament confers power on the 
Scottish Ministers to bring the Act into force on a day appointed by them by order. 5 

(2) The power may be exercised so as to appoint different days for different purposes. 

 
References to legislative provisions 

9 References to Acts of the Scottish Parliament 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 10 

(a) an Act of the Scottish Parliament numbered in accordance with article 4 of the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (S.I. 
1999/1379), 

(b) an Act of the Scottish Parliament by the calendar year, prefix and number written 15 
on that other Act by virtue of section 38(6), or 

(c) a section or other provision or group of provisions of an Act of the Scottish 
Parliament by number or letter. 

(2) The reference is to be read as referring to the Acts of the Scottish Parliament printed by 
the Queen’s Printer for Scotland by virtue of section 92(1) of the Scotland Act 1998    20 
(c.46). 

(3) An Act of the Scottish Parliament may continue to be referred to by the short title 
conferred on it despite the repeal of the Act. 

 
10 References to Acts of Parliament 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 25 
refers to— 

(a) an Act of Parliament by year, statute, session or chapter, or 

(b) a section or other provision or group of provisions of an Act of Parliament by 
number or letter.  

(2) The reference is to be read as referring— 30 

(a) in the case of Acts of Parliament included in any revised edition of the statutes 
printed by authority, to that edition, 

(b) in the case of Acts of Parliament not so included but included in the edition 
prepared under the direction of the Record Commission, to that edition, 

(c) in any other case, to the Acts of Parliament printed by the Queen’s Printer of Acts 35 
of Parliament, or under the superintendence or authority of Her Majesty’s 
Stationery Office. 
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11 References to Acts of the Parliaments of Scotland 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 

(a) an Act of the Parliaments of Scotland passed before or in 1707 (an “old Scots 
Act”) by year, statute, session or chapter, or 5 

(b) a section or other provision or group of provisions of an old Scots Act by number 
or letter. 

(2) The reference is to be read as referring— 

(a) in the case of old Scots Acts included in any revised edition of the statutes printed 
by authority, to that edition, 10 

(b) in the case of old Scots Acts not so included but included in the edition prepared 
under the direction of the Record Commission, to that edition, 

(c) in any other case, to the old Scots Acts printed by the Queen’s Printer of Acts of 
Parliament, or under the superintendence or authority of Her Majesty’s Stationery 
Office. 15 

 
12 References to EU instruments 

(1) Subsection (2) applies where–– 

(a) an Act of the Scottish Parliament or a Scottish instrument refers to an EU 
instrument, and 

(b) before the day on which— 20 

(i) the Act receives Royal Assent, or 

(ii) the Scottish instrument is made, 

the EU instrument is amended, extended or applied by another EU instrument. 

(2) The reference is a reference to the EU instrument as amended, extended or applied by 
that other EU instrument (whether or not that other EU instrument has come into force). 25 

 
13 References to portions of legislative provisions 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
describes or refers to a portion of an enactment by referring to words, sections or other 
parts from or to which (or from and to which) the portion extends. 

(2) The portion described or referred to includes the words, sections or other parts referred 30 
to. 

 
14 References to other legislative provisions  

(1) Subsection (2) applies where— 

(a) an Act of the Scottish Parliament or a Scottish instrument refers to an enactment, 
and 35 

(b) before, on or after the coming into force of the Act or instrument the enactment is 
amended, extended or applied by another enactment. 

(2) The reference is a reference to the enactment as amended, extended or applied by the 
other enactment (whether or not that other enactment has come into force). 
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Repeals 

15 Effect of repeal generally 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 5 

(2) The repeal or revocation does not affect— 

(a) the validity, invalidity, effect or consequences of anything done or suffered under 
the repealed Act or revoked instrument, 

(b) an existing right, interest, title, immunity, privilege, obligation or liability 
acquired, accrued or incurred under that Act or instrument, 10 

(c) an existing status or capacity acquired under that Act or instrument, 

(d) an amendment of an enactment made by the repealed Act or revoked instrument, 

(e) the previous operation of the repealed Act or revoked instrument or anything done 
or suffered under the Act or instrument. 

(3) The repeal or revocation does not revive— 15 

(a) an Act of the Scottish Parliament that has been repealed, 

(b) a Scottish instrument that has been revoked, 

(c) a rule of law that has been abolished, 

(d) any other thing that is not in force or existing at the time at which the repeal or 
revocation takes effect. 20 

 
16 Effect of repeal on existing rights 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect any investigation, legal proceeding or remedy 25 
that relates to an existing right. 

(3) Any investigation, legal proceeding or remedy that relates to an existing right may be 
instituted, continued or enforced as if the Act had not been repealed or, as the case may 
be, the instrument had not been revoked. 

(4) In this section “existing right” means a right, interest, title, immunity, privilege, 30 
obligation or liability acquired, accrued or incurred under the repealed Act or revoked 
instrument. 

 
17 Effect of repeal on existing liability to certain penalties 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 35 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect a liability to a penalty for— 
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(a) an offence committed before the repeal or revocation, or 

(b) a breach of the repealed Act or revoked instrument which occurred before the 
repeal or, as the case may be, revocation. 

(3) Despite the repeal or revocation, the repealed Act or revoked instrument continues to 
have effect as if it had not been repealed or revoked for the purpose of— 5 

(a) investigating the offence or breach, 

(b) bringing or completing proceedings for the offence or breach, 

(c) imposing a penalty, forfeiture or punishment for the offence or breach. 

 
18 Temporary Acts of the Scottish Parliament and Scottish instruments 

(1) Sections 15 to 17 apply to the expiry of a temporary Act of the Scottish Parliament as if 10 
the temporary Act were repealed by an Act of the Scottish Parliament. 

(2) Sections 15 to 17 apply to the expiry of a temporary Scottish instrument as if the 
temporary instrument were revoked by an Act of the Scottish Parliament. 

 
19 Effect of repeal and re-enactment 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 15 

(a) repeals an Act of the Scottish Parliament or revokes a Scottish instrument, and 

(b) re-enacts the repealed Act or revoked instrument (with or without modification). 

(2) Except as mentioned in subsection (3), the repeal or revocation does not affect any other 
Act of the Scottish Parliament or Scottish instrument in so far as that other Act or 
instrument applies, incorporates or refers to the repealed Act or revoked instrument. 20 

(3) A reference in another Act of the Scottish Parliament or Scottish instrument to the 
repealed Act or revoked instrument is to be construed as a reference to the re-enacted 
Act or instrument. 

(4) In so far as a Scottish instrument made, or having effect as if made, under the repealed 
Act or revoked instrument could have been made under the re-enacted Act or 25 
instrument, it is to have effect as if made under the re-enacted Act or instrument. 

(5) In so far as anything done, or having effect as if done, under the repealed Act or revoked 
instrument could have been done under the re-enacted Act or instrument, it is to have 
effect as if done under the re-enacted Act or instrument. 

 
Application of legislation to the Crown 30 

20 Application of Acts and instruments to the Crown 

(1) An Act of the Scottish Parliament or a Scottish instrument binds the Crown except in so 
far as the Act or instrument provides otherwise. 

(2) Any rule of law under which the Crown is by necessary implication bound by an Act of 
the Scottish Parliament or a Scottish instrument is abolished. 35 
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Forms 

21 Forms 

Where a form is prescribed in or under an Act of the Scottish Parliament, a form that 
differs from the prescribed form is not invalid unless the difference materially affects 
the effect of the form or is misleading. 5 

 
Meaning of words and expressions used in legislation 

22 Number 

In an Act of the Scottish Parliament or a Scottish instrument— 

(a) words in the singular include the plural, 

(b) words in the plural include the singular. 10 

 
23 References to time of day 

(1) An expression of time that occurs in an Act of the Scottish Parliament or a Scottish 
instrument is to be read as a reference to Greenwich mean time. 

(2) Subsection (1) is subject to section 3 of the Summer Time Act 1972 (c.6) (construction 
of references to points of time during the period of summer time). 15 

 
24 Meaning of words and expressions used in instruments 

A word or expression used in a Scottish instrument has the same meaning as it has in the 
Act of the Scottish Parliament by virtue of which the instrument is made. 

 
25 Definitions 

(1) In an Act of the Scottish Parliament or a Scottish instrument words and expressions 20 
listed in schedule 1 are to be construed according to that schedule. 

(2) The Scottish Ministers may by order modify that schedule. 

(3) An order under this section is subject to the affirmative procedure. 

 
26 Service of documents 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument 25 
authorises or requires a document to be served on a person (whether the expression 
“serve”, “give”, “send” or any other expression is used). 

(2) The document may be served on the person— 

(a) by being delivered personally to the person, 

(b) by being sent to the proper address of the person— 30 

(i) by a registered post service (as defined in section 125(1) of the Postal 
Services Act 2000 (c.26)), or 

(ii) by a postal service which provides for the delivery of the document to be 
recorded, or 

(c) where subsection (3) applies, by being sent to the person using electronic 35 
communications. 
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(3) This subsection applies where, before the document is served, the person authorised or 
required to serve the document and the person on whom it is to be served agree in 
writing that the document may be sent to the person by being transmitted to an 
electronic address and in an electronic form specified by the person for the purpose. 

(4) For the purposes of subsection (2)(b) the proper address of a person is— 5 

(a) in the case of a body corporate, the address of the registered or principal office of 
the body, 

(b) in the case of a partnership, the address of the principal office of the partnership, 

(c) in any other case, the last known address of the person. 

(5) Where a document is served as mentioned in subsection (2)(b) it is to be taken to have 10 
been received 48 hours after it is sent unless the contrary is shown. 

(6) Where a document is served as mentioned in subsection (2)(c) it is to be taken to have 
been received 48 hours after it is sent unless the contrary is shown. 

 

PART 2 

SCOTTISH STATUTORY INSTRUMENTS 15 

Definition 

27 Definition of “Scottish statutory instrument” 

(1) The document by which a function to which this section applies is exercised is to be 
known as a “Scottish statutory instrument”. 

(2) This section applies to— 20 

(a) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving an order, regulations or rules under an 
enactment, unless the enactment conferring the function or any other enactment 
provides that the function is not to be exercisable by Scottish statutory instrument, 

(b) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 25 
making, confirming or approving other subordinate legislation under an enactment 
if the enactment conferring the function or any other enactment provides for the 
function to be exercisable by Scottish statutory instrument,  

(c) a function of Her Majesty of making an Order in Council by virtue of— 

(i) an Act of the Scottish Parliament,  30 

(ii) a Scottish instrument, or 

(iii) any other enactment, so far as the function is exercisable within devolved 
competence, and 

(d) a function of any other person of making, confirming or approving subordinate 
legislation if the enactment conferring the function or any other enactment 35 
provides for the function to be exercisable by Scottish statutory instrument. 

(3) Despite subsection (2), this section does not apply to— 

(a) a function of agreeing, consenting to or otherwise approving subordinate 
legislation made by a Minister of the Crown, 

(b) a function which is exercised jointly with a Minister of the Crown, or 40 
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(c) a function of making an Order in Council which is, or a draft of which is, to be 

laid before each House of Parliament as well as the Scottish Parliament. 

(4) The reference in subsection (2)(c)(iii) to a function’s being exercisable within devolved 
competence is to be construed in accordance with section 54 of the Scotland Act 1998 
(c.46). 5 

(5) Schedule 2 makes transitional and consequential provision. 

 
Parliamentary scrutiny 

28 Instruments subject to the negative procedure 

(1) This section applies where, by virtue of an enactment, devolved subordinate legislation 
is subject to the negative procedure. 10 

(2) The Scottish statutory instrument containing the subordinate legislation must be laid 
before the Scottish Parliament as soon as practicable after the instrument is made (and in 
any event at least 28 days before the instrument comes into force). 

(3) The Parliament may, before the expiry of the period of 40 days beginning with the date 
on which the instrument is laid before it, resolve that the instrument be annulled. 15 

(4) Where the Parliament makes such a resolution in relation to an instrument— 

(a) so far as the instrument is not in force on the date of the resolution, the instrument 
is not to come into force after that date (despite any provision in it for its coming 
into force), 

(b) so far as the instrument is in force on that date, nothing further is to be done or 20 
continued under, or in reliance on, the instrument after that date. 

(5) Where the Parliament makes such a resolution in relation to an instrument which 
contains an Order in Council or an Order of Council, Her Majesty may by Order in 
Council revoke the instrument. 

(6) Where the Parliament makes such a resolution in relation to any other instrument, the 25 
responsible authority must by order revoke the instrument. 

(7) Any such resolution or revocation does not affect— 

(a) the validity of anything previously done under the instrument, or  

(b) the making of a new Scottish statutory instrument. 

(8) In calculating the period of 28 days mentioned in subsection (2), or the period of 40 30 
days mentioned in subsection (3), no account is to be taken of any time during which the 
Scottish Parliament is dissolved or in recess for more than four days. 

(9) In subsection (6), “responsible authority”, in relation to a Scottish statutory instrument, 
means— 

(a) the Scottish Ministers in a case where the instrument is made, confirmed or 35 
approved by the Scottish Ministers, the First Minister or the Lord Advocate, and 

(b) in any other case, the person who made, confirmed or approved the instrument. 

(10) An order under subsection (5) or (6) is to be made by Scottish statutory instrument. 
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29 Instruments subject to the affirmative procedure 

(1) This section applies where, by virtue of an enactment, devolved subordinate legislation 
is subject to the affirmative procedure. 

(2) The subordinate legislation is not to be made unless a draft of the Scottish statutory 
instrument containing it is laid before, and approved by resolution of, the Scottish 5 
Parliament. 

(3) If the requirements of subsection (2) are not complied with in relation to any subordinate 
legislation to which this section applies, the purported subordinate legislation has no 
effect. 

(4) Subsection (3) is without prejudice to section 32(3). 10 

 
30 Other instruments laid before the Parliament 

(1) This section applies where devolved subordinate legislation is not, by virtue of an 
enactment, subject to the negative procedure or the affirmative procedure.  

(2) The Scottish statutory instrument containing the subordinate legislation must be laid 
before the Scottish Parliament as soon as practicable after the legislation is made (and in 15 
any event before the legislation is due to come into force). 

(3) References in subsections (1) and (2) to devolved subordinate legislation do not include 
references to subordinate legislation made under an enactment mentioned in subsection 
(4). 

(4) Those enactments are— 20 

(a) the Harbours Act 1964 (c.40), 

(b) the Water (Scotland) Act 1980 (c.45), 

(c) the Road Traffic Regulation Act 1984 (c.27), 

(d) the Roads (Scotland) Act 1984 (c.54), 

(e) section 1, 2 or 8 of the Salmon Act 1986 (c.62), 25 

(f) the Natural Heritage (Scotland) Act 1991 (c.28), 

(g) section 33, 34 or 35 of the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003 (asp 15), 

(h) article 53 of the Scotland Act 1998 (River Tweed) Order 2006 (S.I. 2006/2913), 

(i) the Transport and Works (Scotland) Act 2007 (asp 8). 30 

(5) The Scottish Ministers may by order modify subsection (4). 

(6) An order under this section is subject to the affirmative procedure. 

 
31 Failure to lay instruments in accordance with section 28(2) or 30(2) 

(1) This section applies where section 28 or 30 applies in relation to devolved subordinate 
legislation. 35 

(2) Failure to lay the Scottish statutory instrument containing the legislation in accordance 
with the laying requirements does not affect the validity of the instrument. 
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(3) Where the instrument is laid before the Scottish Parliament, but not in accordance with 

the laying requirements, the responsible authority must explain to the Presiding Officer 
why the laying requirements have not been complied with. 

(4) The explanation is to be given in writing as soon as practicable after the instrument is 
laid before the Parliament. 5 

(5) In this section, “the laying requirements” are— 

(a) in the case where section 28 applies, the requirements of subsection (2) of that 
section, 

(b) in the case where section 30 applies, the requirements of subsection (2) of that 
section. 10 

(6) In subsection (3), “responsible authority”, in relation to a Scottish statutory instrument, 
means— 

(a) the Scottish Ministers in a case where the instrument is— 

(i) made, confirmed or approved by the Scottish Ministers, the First Minister 
or the Lord Advocate,  15 

(ii) an Order in Council, or 

(iii) an Order of Council, and 

(b) in any other case, the person who made, confirmed or approved the instrument. 

 
32 Laying of Scottish statutory instruments before the Scottish Parliament 

(1) This section applies where an enactment authorises or requires the laying of a Scottish 20 
statutory instrument, or a draft of such an instrument, before the Scottish Parliament. 

(2) Unless the contrary intention appears, the reference to the laying of the instrument, or 
draft instrument, is to be construed as a reference to the taking of such action as is 
specified in standing orders of the Parliament as constituting the laying of a Scottish 
statutory instrument, or a draft of such an instrument, before the Parliament. 25 

(3) Failure to lay an instrument, or draft instrument, in accordance with the enactment does 
not affect the validity of the instrument. 

 
Combination of certain powers 

33 Combination of certain powers 

(1) This section applies where— 30 

(a) a power of a person to make devolved subordinate legislation is subject to the 
affirmative procedure, 

(b) a power of a person to make devolved subordinate legislation is subject to the 
negative procedure, 

(c) section 30 applies to a power of a person to make devolved subordinate 35 
legislation, or 

(d) a power of a person to make devolved subordinate legislation does not fall within 
any of paragraphs (a) to (c). 
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(2) If the person considers that it is desirable to exercise two or more of the powers 
together, the powers may be exercised together and by the same Scottish statutory 
instrument. 

(3) If the powers exercised together include a power of the type mentioned in paragraph (a) 
of subsection (1), the devolved subordinate legislation contained in the instrument is 5 
subject to the affirmative procedure. 

(3A) If the powers exercised together do not include a power of the type mentioned in 
paragraph (a) of subsection (1) but include a power of the type mentioned in paragraph 
(b) of that subsection, the devolved subordinate legislation contained in the instrument is 
subject to the negative procedure. 10 

(3B) If the powers exercised together do not include a power of the type mentioned in 
paragraph (a) or (b) of subsection (1), section 30 applies to the devolved subordinate 
legislation contained in the instrument. 

(4) Otherwise, any requirements relating to the exercise of one of the powers continue to 
apply only in relation to the exercise of that power. 15 

 
Further provision about procedures 

34 Power to change procedure to which subordinate legislation is subject 

(1) Subsection (2) applies if— 

(a) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is subject to the negative procedure, the Scottish Parliament 20 
resolves that the subordinate legislation should instead be subject to the 
affirmative procedure, 

(b) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is subject to the affirmative procedure, the Parliament resolves 
that the subordinate legislation should instead be subject to the negative 25 
procedure, or 

(c) in relation to a function of making, confirming or approving devolved subordinate 
legislation to which section 30 applies, the Scottish Parliament resolves that the 
subordinate legislation should instead be subject to the negative or the affirmative 
procedure. 30 

(2) The Scottish Ministers may by order make such modifications of any enactment as are 
necessary for the purpose of giving effect to the resolution. 

(3) An order under this section is subject to the affirmative procedure. 

 
35 Procedures prescribed in pre-commencement enactments 

Schedule 3 modifies procedures prescribed in pre-commencement enactments. 35 

 
Statutory instruments subject to procedure in the Scottish Parliament 

36 Statutory instruments subject to procedure in the Scottish Parliament 

Schedule 4 makes provision for the application of certain provisions of this Part in 
relation to statutory instruments, and draft statutory instruments, which are subject to 
procedure in the Scottish Parliament. 40 
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Interpretation of Part 2 

37 Interpretation of Part 2 

In this Part— 

 “devolved subordinate legislation” means subordinate legislation (other than 
special procedure orders) which is to be made by Scottish statutory instrument, 5 

“enactment” includes any enactment comprised in this Act, 

“special procedure order” means an order in relation to which Part 5 applies. 

 

PART 3 

PUBLICATION OF ACTS AND INSTRUMENTS 

Acts of the Scottish Parliament 10 

38 Official prints of Acts of the Scottish Parliament 

(1) For each calendar year, Acts of the Scottish Parliament having their Royal Assent date 
in that year are to be numbered consecutively, with the prefix “asp” (starting with “asp 
1”). 

(2) Acts of the Scottish Parliament are to be numbered in chronological order by reference 15 
to their Royal Assent dates. 

(3) If two or more Acts of the Scottish Parliament have the same Royal Assent date, their 
chronological order is to be determined in accordance with subsections (4) and (5). 

(4) If separate Letters Patent are recorded as mentioned in section 28(3) of the Scotland Act 
1998 (c.46) in relation to each Bill, the order is the order in which the Letters Patent are 20 
so recorded. 

(5) If the same Letters Patent are so recorded in relation to two or more Bills the order is the 
order in which the Bills are mentioned in the Letters Patent. 

(6) The Clerk of the Scottish Parliament is to write on the copy of each Act of the Scottish 
Parliament on which the Clerk writes the Royal Assent date (as required by section 25 
28(4) of the Scotland Act 1998 (c.46)) the calendar year, prefix and number of the Act. 

(7) The calendar year, prefix and number written on an Act in pursuance of subsection (6) 
form part of the Act. 

(8) The copy of the Act on which the Clerk writes the Royal Assent date, the calendar year, 
prefix and number is to be known as the “official print” of the Act. 30 

(9) In this section “Royal Assent date”, in relation to an Act of the Scottish Parliament, 
means the date on which the Bill for the Act receives Royal Assent. 

 
39 Publication of official prints 

(1) As soon as practicable after complying with the requirements of section 38(6), the Clerk 
of the Scottish Parliament must ensure that the Queen’s Printer receives a certified copy 35 
of the Act (a “certified Act”). 

(2) As soon as practicable after receiving a certified Act, the Queen’s Printer— 

(a) must, in pursuance of the functions imposed by section 92(1)(a) of the Scotland 
Act 1998 (c.46), print copies of the certified Act and make them available for sale, 
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(b) may make other arrangements for publication of the certified Act. 

(3) In this section “certified copy” means a copy certified by the Clerk as being a true copy. 

 
40 Preservation of official prints 

(1) The Clerk of the Scottish Parliament must ensure that the Keeper of the Records of 
Scotland receives the official print of each Act of the Scottish Parliament. 5 

(2) The Keeper must ensure that official prints of Acts received by the Keeper are 
preserved. 

 
Scottish statutory instruments 

41 Queen’s Printer to publish instruments 

(1) The responsible authority must ensure that the Queen’s Printer receives a certified copy 10 
of each Scottish statutory instrument as soon as practicable after the instrument is made. 

(2) As soon as practicable after receiving a certified copy of an instrument, the Queen’s 
Printer must publish copies of the instrument in accordance with regulations under 
section 42. 

(3) In proceedings against a person for an offence consisting of a contravention of a Scottish 15 
statutory instrument, it is a defence to prove that, at the date of the alleged 
contravention, the instrument had not been published by the Queen’s Printer. 

(4) The defence mentioned in subsection (3) is not available if it is proved that reasonable 
steps had been taken before that date by or on behalf of the responsible authority to 
bring the purport of the instrument to the notice of— 20 

(a) the public, 

(b) persons likely to be affected by it, or 

(c) the person charged. 

(5) Subsections (3) and (4) do not affect any enactment or rule of law relating to the time at 
which any Scottish statutory instrument comes into force. 25 

(6) In this section “certified copy” means a copy certified by the responsible authority as 
being a true copy. 

 
42 Publication, numbering and citation: regulations 

(1) The Scottish Ministers must by regulations make provision for or in connection with the 
publication, numbering and citation of Scottish statutory instruments. 30 

(1A) The regulations must include provision requiring instruments to be published on a 
website or by other electronic means. 

(2) The regulations may in particular include provision about— 

(a) the form of instruments, 

(b) the manner in which instruments are to be published (in addition to that mentioned 35 
in subsection (1A)), 

(c) the classification of instruments, 
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(e) the publication of lists and annual editions of instruments (including the manner 

of publication), 

(f) the evidential status of lists and annual editions of instruments and entries in them,  

(g) charging for the provision of— 

(i) copies of instruments, or  5 

(ii) copies of lists or annual editions of instruments, and 

(h) the conferral of functions, in connection with any matter provided for in the 
regulations, on— 

(i) the Queen’s Printer,  

(ii) the Presiding Officer,  10 

(iii) the responsible authority, or  

(iv) any other person. 

(3) Regulations under this section are subject to the affirmative procedure. 

 
42A Preservation of Scottish statutory instruments 

(1) The responsible authority must ensure that the Keeper of the Records of Scotland 15 
receives each Scottish statutory instrument that is signed by or on behalf of the 
responsible authority. 

(2) The Keeper must ensure that Scottish statutory instruments received by virtue of 
subsection (1) are preserved. 

 
43 Publication in the Gazettes 20 

(1) This section applies where an enactment requires, or has the effect of requiring, a 
Scottish statutory instrument to be published or notified in the London, Edinburgh or 
Belfast Gazette. 

(2) The enactment is taken to be complied with if a notice is published in the Gazette or 
Gazettes to which the requirement relates— 25 

(a) stating that the instrument has been made, and 

(b) providing information about how copies of the instrument may be obtained. 

 
44 No duty to print Scottish statutory instruments 

In section 92(1)(a) of the Scotland Act 1998 (c.46) (functions of Queen’s Printer for 
Scotland), after “legislation” insert “(other than Scottish statutory instruments)”. 30 

 
45 Queen’s Printer: delegation of functions 

(1) A function of the Queen’s Printer under this Part, or conferred by regulations under 
section 42, may be carried out on the Queen’s Printer’s behalf by a person authorised by 
the Queen’s Printer. 

(2) Where a function is carried out by virtue of subsection (1)— 35 

(a) the Queen’s Printer remains responsible for the carrying out of the function, and 
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(b) anything done by the person authorised under that subsection in pursuance of the 
authorisation is to be treated as done by the Queen’s Printer. 

 
Interpretation of Part 3 

46 Interpretation of Part 3 

In this Part— 5 

“enactment” includes any enactment comprised in this Act, 

“Queen’s Printer” means the Queen’s Printer for Scotland, 

“responsible authority” has the meaning given by section 31(6). 

 

PART 5 

ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 10 

48 Application of Part 5 

(1) This Part applies in relation to an order which— 

(a) the Scottish Ministers have power to make, confirm or approve, and 

(b) is, by virtue of an enactment, subject to special parliamentary procedure. 

(2) Such an order is referred to in this Part as a “special procedure order”. 15 

(3) For the purposes of paragraph (b) of section 94(2) of the Scotland Act 1998 (c.46), this 
Part is to be taken to provide the special procedure referred to in that paragraph.  

(4) In subsection (1), “order” includes scheme, certificate or byelaw. 

 
49 Notice of special procedure orders 

(1) Before a special procedure order is made, confirmed or approved by the Scottish 20 
Ministers— 

(a) the requirements of the empowering enactment with respect to the service of 
notices must be complied with, and 

(b) notice in accordance with subsection (2) must be given by advertisement— 

(i) in the Edinburgh Gazette, and 25 

(ii) in the case of a special procedure order relating to a particular area, in at 
least one newspaper circulating in that area. 

(2) That notice is— 

(a) in the case of a special procedure order to be made by the Scottish Ministers on 
the application of any person, notice by the applicant of the purport of the 30 
application, 

(b) in the case of a special procedure order to be confirmed or approved by the 
Scottish Ministers on the application of any person, notice by the applicant of the 
order as submitted for confirmation or approval (as the case may be), 

(c) in the case of a special procedure order to be made by the Scottish Ministers 35 
otherwise than on the application of any person, notice by the Scottish Ministers 
of the order as proposed to be made. 
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(3) The notice must specify the time by which and the manner in which objections may be 

made to the application or, as the case may be, to the proposed order. 

(4) For the purposes of this section, notice of a special procedure order is sufficient if— 

(a) it sets out the purport of the order, and  

(b) specifies a place where copies can be obtained free of charge at all reasonable 5 
hours. 

 
50 Orders to which objections are made 

(1) This section applies where, in relation to a special procedure order— 

(a) a relevant objection is made, and  

(b) the objection is not withdrawn. 10 

(2) The order may not take effect unless it is confirmed, whether with or without 
amendments, by an Act of the Scottish Parliament. 

(3) In subsection (1) and section 51(1), a “relevant objection” is an objection which— 

(a) if made in pursuance of a notice under section 49(1)(b), is made in accordance 
with the requirements of the notice, 15 

(b) if made in pursuance of the empowering enactment, is made in accordance with 
the provisions of the enactment, and 

(c) is not disregarded under subsection (4). 

(4) An objection may be disregarded if— 

(a) it is, in the opinion of the Scottish Ministers, frivolous or vexatious, or 20 

(b) it relates to a matter that can be dealt with by an arbiter by whom compensation 
may be assessed. 

(5) The Bill for an Act to confirm the order— 

(a) may be introduced— 

(i) by a member of the Scottish Executive, or 25 

(ii) in the case of an order which is to be made, confirmed or approved by the 
Scottish Ministers on the application of any person, by the applicant, 

(b) must set out the order, and 

(c) in the absence of any special provision in standing orders of the Parliament 
concerning the procedure for such a Bill, is to be treated after introduction as a 30 
Private Bill for the purposes of those standing orders. 

 
51 Orders to which no objections are made 

(1) This section applies where, in relation to a special procedure order— 

(a) no relevant objection is made, or 

(b) a relevant objection is made and subsequently withdrawn. 35 

(2) The Scottish Ministers may, after the order is made, confirmed or approved, lay the 
order before the Scottish Parliament. 
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(3) If, before the expiry of the period of 40 days beginning with the day on which a copy of 
the order is laid before it, the Scottish Parliament resolves that the order be annulled, the 
order becomes void and no further proceedings may be taken in respect of it. 

(4) If no resolution is made, the order comes into operation— 

(a) on the day on which the period of 40 days mentioned in subsection (3) expires, or 5 

(b) on such later day as may be specified in the order. 

(5) Subsection (3) is without prejudice to the laying before the Parliament of a new special 
procedure order. 

(6) In calculating the period of 40 days mentioned in subsection (3), no account is to be 
taken of any time during which the Parliament is dissolved or in recess for more than 4 10 
days. 

 
52 Statement of objections 

(1) Subsection (2) applies where— 

(a) a Bill for an Act of the Scottish Parliament to confirm a special procedure order is 
introduced in the Scottish Parliament, or 15 

(b) a special procedure order is laid before the Scottish Parliament. 

(2) The Scottish Ministers must, at the same time as the Bill is introduced or, as the case 
may be, the order is laid, lay before the Parliament a statement specifying— 

(a) any objections which were not withdrawn, and 

(b) any objections which were disregarded under section 50(4). 20 

 
53 Interpretation of Part 5 

In this Part, “empowering enactment”, in relation to a special procedure order, includes 
any enactment other than this Act which has the effect of requiring the service of notices 
in connection with the order. 

 

PART 6 25 

LAYING OF DOCUMENTS OTHER THAN SCOTTISH STATUTORY INSTRUMENTS 

54 Laying of certain documents before the Scottish Parliament 

(1) This section applies where an enactment authorises or requires the laying of a document 
(other than a Scottish statutory instrument or a statutory instrument), or a draft of such a 
document, before the Scottish Parliament. 30 

(2) Unless the contrary intention appears, the reference to the laying of the document, or 
draft document, is to be construed as a reference to the taking of such action as is 
specified in standing orders of the Parliament as constituting the laying of such a 
document, or draft of such a document, before the Parliament. 

(3) Failure to lay a document, or draft document, in accordance with the enactment does not 35 
affect the validity of the document. 
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PART 7 

MISCELLANEOUS AND GENERAL 

56 Consequential revocation of transitional Orders 

(1) The day appointed for the purposes of article 8 of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish 5 
Parliament) Order 1999 (S.I. 1999/1379) as the day on which the Order ceases to have 
effect is the day on which Part 1 comes into force. 

(2) Despite its ceasing to have effect on the day appointed by subsection (1), the Order is to 
continue to apply on and after that day as it applied before that day in relation to— 

(a) Acts of the Scottish Parliament the Bills for which received Royal Assent before 10 
that day, 

(b) Orders in Council, orders, rules, regulations, schemes, warrants, byelaws and 
other instruments made under an Act of the Scottish Parliament before that day, 
and 

(c) deeds, documents and other instruments made before that day. 15 

(3) Articles 1 to 3 and 4(6) of the Scotland Act 1998 (Transitory and Transitional 
Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096) are revoked. 

(4) The day appointed for the purposes of article 4(6) of the Scotland Act 1998 (Transitory 
and Transitional Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096) as the 
day on which articles 4(1) to (5) and 5 to 15 of the Order cease to have effect is the day 20 
on which Part 2 comes into force. 

(5) The day appointed for the purposes of article 2 of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Orders subject to Special Parliamentary Procedure) Order 
1999 (S.I. 1999/1593) as the day on which that Order ceases to have effect is the day on 
which Part 5 comes into force. 25 

 
56A Orders 

 The power to make an order under any provision of this Act (other than section 28) 
includes power to make such transitional, transitory or saving provision as the Scottish 
Ministers consider necessary or expedient. 

 
56B Ancillary provision 30 

(1) The Scottish Ministers may by order make such supplementary, incidental or 
consequential provision as they consider appropriate for the purpose of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) The Scottish Ministers may by order make such provision as they consider necessary or 
expedient for transitional, transitory or saving purposes in connection with the coming 35 
into force of any provision of this Act. 

(3) An order under subsection (1) or (2) may modify any enactment. 

(4) An order under subsection (1) is subject to the affirmative procedure. 

(5) An order under subsection (2) is subject to the negative procedure. 
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57 Short title and commencement 

(1) This Act may be cited as the Interpretation and Legislative Reform (Scotland) Act 2010. 

(2) Except as mentioned in subsection (3), this Act comes into force at the beginning of the 
day after the day on which the Bill for the Act receives Royal Assent. 

(3) Parts 2, 5 and 6, and, in Part 7, section 56(3) come into force on such day as the Scottish 5 
Ministers may by order made by statutory instrument appoint. 
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SCHEDULE 1 
(introduced by section 25(1)) 

DEFINITIONS OF WORDS AND EXPRESSIONS 

“Act” means, as the context requires, an Act of Parliament or an Act of the 
Scottish Parliament, 5 

“Act of Parliament” includes an Act of Parliament whenever passed, 

“Act of the Scottish Parliament” includes an Act of the Scottish Parliament 
whenever passed, 

“civil partnership” means a civil partnership which exists by virtue of the Civil 
Partnership Act 2004 (c.33) (and any reference to a civil partner is to be read 10 
accordingly), 

“commencement”, in relation to an Act or subordinate legislation, means the time 
at which the Act or subordinate legislation comes into force, 

“constable” has the meaning given by section 51(1) of the Police (Scotland) Act 
1967 (c.77), 15 

“document” means anything in which information is recorded in any form (and 
references to producing a document are to be read accordingly), 

“enactment” means any of the following, whenever passed or made— 

(a) an Act of Parliament, 

(b) an Act of the Scottish Parliament, 20 

(c) an instrument made under an Act of Parliament, 

(d) a Scottish instrument, 

(e) a provision of any such Act or instrument, 

“the EU”, “the Treaties”, “the EU Treaties”, “EU instrument” and other 
expressions defined by section 1 of and Schedule 1 to the European Communities 25 
Act 1972 (c.68) have the meanings given by that Act, 

“financial year” means a year ending with 31 March, 

“functions” includes powers and duties; and “confer”, in relation to functions, 
includes impose, 

“High Court” means the High Court of Justiciary, 30 

“land” includes buildings and other structures, land covered with water, and any 
right or interest in or over land, 

“Lands Clauses Acts” means the Lands Clauses Consolidation (Scotland) Act 
1845 (c.19) and the Lands Clauses Consolidation Acts Amendment Act 1860 
(c.106), and any Acts for the time being in force amending those Acts, 35 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), and “area” in relation to a local 
authority, means the local government area for which the authority is constituted, 

“member of the Scottish Executive” has the same meaning as in section 44(1) of 
the Scotland Act 1998 (c.46), 40 

“modify” includes amend or repeal, 
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“month” means calendar month, 

“oath” and “affidavit” include affirmation and declaration; and “swear” includes 
affirm and declare, 

“ordnance map” means a map made under powers conferred by the Ordnance 
Survey Act 1841 (c.30), 5 

“person” includes a body of persons corporate or unincorporated and a partnership 
constituted under the law of Scotland, 

“police area” has the meaning given by section 50(a) of the Police (Scotland) Act 
1967 (c.77), 

“police authority” has the meaning given by section 50(b) of the Police (Scotland) 10 
Act 1967 (c.77), 

“police force” has the meaning given by section 50(c) of the Police (Scotland) Act 
1967 (c.77), 

“the Privy Council” means the Lords and others of Her Majesty’s Most 
Honourable Privy Council, 15 

“registered”, in relation to nurses and midwives, means registered in the register 
maintained under article 5 of the Nursing and Midwifery Order 2001 (S.I. 
2001/253) by virtue of qualifications in nursing or midwifery, as the case may be, 

“registered medical practitioner” means a fully registered person within the 
meaning of the Medical Act 1983 (c.54) who holds a licence to practise under that 20 
Act, 

“rules of court”, in relation to a court, means rules made by the authority having 
power to make rules or orders regulating the practice and procedure of that court; 
and includes Acts of Adjournal and Acts of Sederunt, 

“Scotland” is to be construed in accordance with section 126(1) and (2) of the 25 
Scotland Act 1998 (c.46), 

“the Scottish Administration” is to be construed in accordance with section 126(6) 
of the Scotland Act 1998 (c.46), 

“Scottish instrument” has the meaning given by section 1(4), 

“the Scottish Ministers” is to be construed in accordance with section 44(2) of the 30 
Scotland Act 1998 (c.46), 

“Scottish public authority” has the meaning given by section 126(1) of the 
Scotland Act 1998 (c.46), 

“Secretary of State” means one of Her Majesty’s Principal Secretaries of State, 

“sheriff” includes sheriff principal, 35 

“standard scale”, with reference to a fine or penalty for an offence triable only 
summarily, has the meaning given by section 225(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“statutory declaration” means a declaration made by virtue of the Statutory 
Declarations Act 1835 (c.62), 40 

“statutory maximum”, with reference to a fine or penalty on summary conviction 
for an offence, means the prescribed sum within the meaning of section 225(8) of 
the Criminal Procedure (Scotland) Act 1995 (c.46), 
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“subordinate legislation” means an instrument made or to be made by virtue of an 
Act of Parliament or an Act of the Scottish Parliament, 

“United Kingdom” means Great Britain and Northern Ireland, 

“writing” includes typing, printing, lithography, photography and other modes of 
representing or reproducing words in a visible form; and expressions referring to 5 
writing are to be construed accordingly. 

 

SCHEDULE 2 
(introduced by section 27(5)) 

SCOTTISH STATUTORY INSTRUMENTS: TRANSITIONAL AND CONSEQUENTIAL PROVISION 

Interpretation 10 

1 (1) In this schedule— 

“devolved Scottish public authority” means an authority to which paragraph 1 or 2 
of Part 3 of Schedule 5 to the Scotland Act 1998 (c.46) applies (Scottish public 
authorities with mixed or no reserved functions), and 

“pre-commencement enactment” means an enactment passed or made before Part 15 
2 comes into force. 

(2) A reference in this schedule to a function’s being exercisable within devolved 
competence is to be construed in accordance with section 54 of the Scotland Act 1998 
(c.46). 

(3) For the purpose of the definition of “pre-commencement enactment” in sub-paragraph 20 
(1), an Act of the Scottish Parliament is to be taken to have been passed on the date on 
which the Bill for the Act was passed by the Parliament. 

 
Ministerial functions of making orders or regulations under pre-commencement enactments 

2 (1) This paragraph applies in relation to any function of the Scottish Ministers, the First 
Minister or the Lord Advocate of making, confirming or approving orders, regulations 25 
or rules under a pre-commencement enactment. 

(2) If a provision of any pre-commencement enactment provides for the function to be 
exercisable by statutory instrument, that provision ceases to have effect so far as it 
relates to the exercise of the function. 

(3) If no provision is made in any pre-commencement enactment for the function to be 30 
exercisable by statutory instrument, then the function is not to be exercisable by Scottish 
statutory instrument. 

 
Functions of making Orders in Council 

3 (1) This paragraph applies in relation to any function of Her Majesty of making Orders in 
Council under a pre-commencement enactment, so far as the function is exercisable 35 
within devolved competence. 

(2) Section 1 of the Statutory Instruments Act 1946 (c.36) (definition of “statutory 
instrument”) ceases to have effect in relation to the exercise of the function. 
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Other functions of making etc. subordinate legislation under pre-commencement enactments 

4 (1) This paragraph applies in relation to— 

(a) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving subordinate legislation under a pre-
commencement enactment, 5 

(b) a function of a devolved Scottish public authority of making, confirming or 
approving subordinate legislation under such an enactment, and 

(c) a function of any other person (other than a Minister of the Crown) of making, 
confirming or approving subordinate legislation under such an enactment, so far 
as the function is exercisable within devolved competence. 10 

(2) A provision of any pre-commencement enactment which provides for the function to be 
exercisable by statutory instrument has effect in relation to the exercise of the function 
as if it provided instead for the function to be exercisable by Scottish statutory 
instrument. 

(3) This paragraph does not apply in relation to a function to which paragraph 2 or 3 15 
applies. 

 
Functions to which this schedule does not apply 

5 Nothing in this schedule applies in relation to— 

(a) a function of agreeing or consenting to, or otherwise approving, subordinate 
legislation made by a Minister of the Crown, 20 

(b) a function which is exercised jointly with a Minister of the Crown, or 

(c) a function of making an Order in Council which is, or a draft of which is, to be 
laid before each House of Parliament as well as the Scottish Parliament. 

 

SCHEDULE 3 
(introduced by section 35) 25 

MODIFICATION OF PRE-COMMENCEMENT ENACTMENTS  

Interpretation 

1 (1) In this schedule, “pre-commencement enactment” means an enactment passed or made 
before Part 2 comes into force. 

(2) For the purposes of that definition, an Act of the Scottish Parliament is to be taken to 30 
have been passed on the date on which the Bill for the Act was passed by the 
Parliament. 

 
Instruments subject to annulment in pursuance of a resolution of the Parliament 

2 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 35 
or the Scottish statutory instrument containing the legislation, is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 
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Instruments laid in draft which cannot be made where Parliament so resolves within 40 days 

3 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, may be laid in draft but 
cannot be made if the Scottish Parliament so resolves within 40 days of the draft being 5 
laid.  

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 

 
Instruments required to be laid for a specified period before coming into force and subject to 
annulment by the Parliament 10 

4 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation— 

(a) is to be laid before the Scottish Parliament for a specified period before it comes 
into force, and 15 

(b) is subject to annulment in pursuance of a resolution of the Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 

 
Instruments which cannot be made unless a draft is laid before and approved by resolution of the 
Parliament 20 

5 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation 
cannot be made unless a draft of the Scottish statutory instrument containing it is laid 
before and approved by resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 25 
the affirmative procedure. 

 
Instruments made but which cannot come into force unless laid before, and approved by 
resolution of, the Parliament 

6 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 30 
or the Scottish statutory instrument containing the legislation, may be made, but cannot 
come into force, unless it is laid before and approved by resolution of the Scottish 
Parliament.  

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the affirmative procedure. 35 
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Instruments required to be laid for a specified period before coming into force 

7 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, is to be laid before the 
Scottish Parliament for a specified period before it comes into force. 5 

(2) The enactment is to be read as if it did not so provide, or have the effect of so providing, 
in relation to the legislation. 

(3) Sub-paragraph (2) does not affect the operation of section 30 in relation to the 
legislation. 

 
Instruments not required to be laid before the Parliament 10 

8 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, need not be laid before the 
Scottish Parliament. 

(2) The enactment is to be read as if it did not so provide, or have the effect of so providing, 15 
in relation to the legislation. 

(3) Sub-paragraph (2) does not affect the operation of section 30 in relation to the 
legislation. 

 

SCHEDULE 4 
(introduced by section 36) 20 

APPLICATION OF PART 2 TO STATUTORY INSTRUMENTS LAID BEFORE THE PARLIAMENT 

Interpretation 

1 In this schedule— 

“pre-commencement enactment” means an enactment passed or made before Part 
2 comes into force, and 25 

“statutory instrument” means a statutory instrument within the meaning of section 
1 of the Statutory Instruments Act 1946 (c.36).  

 
Instruments subject to annulment in pursuance of a resolution of the Parliament 

2 (1) This paragraph applies where, in relation to subordinate legislation which is to be made 
by statutory instrument, a pre-commencement enactment provides, or has the effect of 30 
providing, that the legislation, or the statutory instrument containing it, is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the subordinate legislation to be 
subject to the negative procedure in the Scottish Parliament. 

(3) Section 28 applies in relation to the subordinate legislation as it applies in relation to 35 
devolved subordinate legislation which is subject to the negative procedure, but as if the 
references in it to a Scottish statutory instrument were references to a statutory 
instrument. 
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Instruments which cannot be made unless a draft is laid before and approved by resolution of the 
Parliament 

3 (1) This paragraph applies where, in relation to subordinate legislation which is to be made 
by statutory instrument, a pre-commencement enactment provides, or has the effect of 
providing, that the legislation cannot be made unless a draft of the statutory instrument 5 
containing it is laid before, and approved by resolution of, the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the subordinate legislation to be 
subject to the affirmative procedure in the Scottish Parliament. 

(3) Section 29 applies in relation to the subordinate legislation as it applies in relation to 
devolved subordinate legislation which is subject to the affirmative procedure, but as if 10 
the reference in it to a draft of a Scottish statutory instrument were a reference to a draft 
of a statutory instrument. 

 
Other instruments laid before the Parliament 
3A(1) This paragraph applies where, in relation to subordinate legislation which is to be made 

by statutory instrument— 15 

(a) a pre-commencement enactment provides, or has the effect of providing, that the 
legislation, or the statutory instrument containing it, must be laid before the 
Scottish Parliament, and 

(a) paragraphs 2 and 3 do not apply. 

(2) Section 30 applies in relation to the subordinate legislation as it applies in relation to 20 
devolved subordinate legislation which is not subject to the negative procedure or the 
affirmative procedure, but as if the reference in it to a Scottish statutory instrument were 
a reference to a statutory instrument. 

 
Laying of statutory instruments before the Parliament 

4 Section 32 applies in relation to the laying of a statutory instrument, or a draft of a 25 
statutory instrument, before the Scottish Parliament as it applies in relation to the laying 
of a Scottish statutory instrument or, as the case may be, a draft of a Scottish statutory 
instrument, before the Parliament. 
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SP Bill 27A–EN 1 Session 3 (2009) 
   

 
 

INTERPRETATION AND LEGISLATIVE REFORM 
(SCOTLAND) BILL 

[AS AMENDED AT STAGE 2] 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
CONTENTS 

1. As required under Rule 9.7.3A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Interpretation and Legislative Reform 
(Scotland) Bill (introduced in the Scottish Parliament on 15 June 2009) as amended at Stage 2.  
Text has been added or deleted as necessary to reflect the amendments made to the Bill at Stage 
2 and these are indicated by sidelining in the right margin 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to be, 
a comprehensive description of the Bill.  So where a section or schedule, or a part of a section or 
schedule, does not seem to require any explanation or comment, none is given. 

4. The provisions in the Interpretation and Legislative Reform (Scotland) Bill are of a highly 
technical nature.  The Bill broadly restates the existing law contained in the three statutory 
instruments listed in paragraph 5 below.  Any departures from the existing position are 
highlighted where appropriate.  Specifically the Bill deals with: 

• the publication, interpretation and operation of Acts of the Scottish Parliament 
(“ASPs”) and instruments made under them;  

• the making of subordinate legislation in the form of a Scottish statutory instrument 
(“SSI”), the procedures which apply to it in the Scottish Parliament and its 
publication; and 

• the special procedure which applies to orders that are subject to special parliamentary 
procedure. 

5. Up until now, the first three of these matters have been regulated by three transitional orders 
made by the UK Government under the Scotland Act 1998, namely: 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (S.I. 1999/1379) 
(“the Interpretation Order”); 
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• the Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (S.I. 1999/1096) (“the SI Order”); and 

• the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders subject to 
Special Parliamentary Procedure) Order 1999 (S.I. 1999/1593) (“the SPP Order”). 

 

PART 1: INTERPRETATION 

INTRODUCTORY 

Purpose of Part 1 

6. Part 1 of the Bill contains the provisions which are to apply in relation to the interpretation 
and operation of future Acts of the Scottish Parliament (“ASPs”) and instruments made under 
them. 

General approach 

7. The provisions in Part 1 of the Bill will govern the interpretation and operation of ASPs and 
instruments made under them which are enacted on or after the day Part 1 of the Bill is brought 
into force. 

8. Westminster Acts and instruments made under them are, and will continue to be, subject to 
the interpretation provisions in the Interpretation Act 1978 (“the 1978 Act”).  Since power was 
devolved to the Scottish Parliament in 1999, ASPs and instruments made under them have been 
subject to the interpretation provisions in the Interpretation Order and that will remain the case 
for all such legislation enacted before Part 1 of the Bill comes into force. 

9. For the avoidance of doubt, where legislation is amended the amendments are interpreted in 
accordance with the interpretation provisions applicable to the legislation being amended not the 
legislation making the amendments.  For instance, if an ASP is enacted after Part 1 of the Bill 
comes into force its interpretation will be governed by the Bill.  But if that ASP inserts a new 
section into a Westminster Act, the interpretation of that new section will be governed by the 
1978 Act.  

PART 1 

Section 1: Application of Part 1 

10. Subsection (1) provides that Part 1 will apply to ASPs which receive Royal Assent on the 
same day as, or after the coming into force of, Part 1 of the Bill; to “Scottish instruments” which 
are made on or after that day (regardless of when the ASP received Royal Assent); and this Bill.  
The Part is therefore forward-looking. 

11. A “Scottish instrument” is defined in section 1(4) and (4A) in terms of a fixed list of 
instruments made under an ASP (whenever passed) or under both an ASP and an Act of 
Parliament (whenever passed).  The list includes: Orders in Council; orders; regulations; rules 
(including acts of sederunt and acts of adjournal and other rules of court); a scheme; a warrant; 
and byelaws. 
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12. Subsection (7) provides the Scottish Ministers with a power to modify (which includes 
amend or repeal) the definition of “Scottish instrument” in section 1(4A) by order.  Any such 
order will be subject to the affirmative procedure. 

Existing ASPs and instruments 
13. Part 1 does not apply to existing ASPs and instruments made under them in the period since 
devolution and before the coming into force of the Part.  The Interpretation Order would 
continue to apply in relation to ASPs and instruments made under them before that day.  This is 
given effect to by the making of saving provision in section 56(2). 

Westminster Acts and instruments made under them 
14. Part 1 also does not apply to Acts of Parliament and instruments made under them, even 
although they may relate to devolved matters.  The principal reason for that is that it would 
create uncertainty and confusion for the reader if some provisions in Westminster Acts fell to be 
interpreted in accordance with Part 1 while other provisions fell to be interpreted in accordance 
with the 1978 Act.  Part 1 does, however, apply to an instrument which is made under powers 
contained both in an Act of Parliament and in an ASP. This ensures that the same interpretative 
provisions apply to the whole of that instrument. 

Disapplication 
15. Subsection (2) contains a general qualification of subsection (1) so that a provision of 
Part 1 does not apply in two cases.  The first (which would be the case in any event) is where 
there is express provision in an ASP or Scottish instrument that differs from the provision in Part 
1.  The second is where there is no express provision but the context of the provision being 
construed means that the provision of Part 1 cannot have been intended to apply. 

16. There is one important exception to the second case.  It relates to the applicability of the 
legislation to the Crown in section 20 and is explained in more detail in the commentary on that 
section. 

Application of Part to provisions of ASPs and instruments 
17. Part 1 has to be read subject to subsections (5) and (6).  Those subsections make the Part 
applicable to a provision of an ASP or instrument in the same way as the Part applies to an ASP 
or instrument. 

Section 2: Commencement of ASPs 

18. This section contains the proposed default rule that would apply where an ASP (or, by virtue 
of section 1(5), a provision of an ASP) is silent as to commencement.  

19. The rule differs from the previous provision in the Interpretation Order (paragraph 2 of 
Schedule 1) in that, instead of providing that the ASP comes into force at the beginning of the 
day on which the Act receives Royal Assent, it provides that the ASP or provision comes into 
force at the beginning of the day after the day on which the Bill for the ASP receives Royal 
Assent. 
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Section 3: Commencement of Acts and instruments: time of day 

20. This section would apply where an ASP or Scottish instrument (or, by virtue of section 1(5) 
and (6), a provision of an ASP or instrument) specifies the day on which it is to come into force.  
The Act, instrument or provision would come into force at the beginning of the day. 

Section 4: Exercise of powers before commencement of Act of the Scottish Parliament 

21. This section enables certain powers conferred by a provision in an ASP to be exercised 
during the “pre-commencement period”, which is the period beginning the day after the day on 
which the Bill for the ASP receives Royal Assent and ending immediately before the enabling 
provision comes into force if it is necessary or expedient to do so.  Examples of when this power 
could be exercised include making a Scottish instrument, establishing bodies corporate, making 
appointments, giving notice or documents or prescribing forms. 

22. The new provision is similar to the existing provision in paragraph 10 of Schedule 1 to the 
Interpretation Order, but the wording in that paragraph is not very clear in terms of when the 
powers can be exercised and when they can have effect.  The new provision makes it clear that 
the powers can be exercised in the pre-commencement period only but any subordinate 
legislation or anything else cannot have effect before the provision conferring the power comes 
into force.  The new provision defines what is meant by the “pre-commencement period”. 

Section 5: Power to appoint to an office 

23. This section sets out the other powers (such as a power to determine the terms and conditions 
of appointment, or a power to remove or suspend a person from the office or to reappoint or 
reinstate a person to the office) that are available where an ASP confers power to appoint a 
person to an office.  This is a new section, modelled on section 12 of the New Zealand 
Interpretation Act 1999.  It contains material that would otherwise be likely to be set out in ASPs 
which contain provision appointing a person to an office.  The inclusion of this section has two 
consequences.  First, it will shorten ASPs as it would make it unnecessary for ASPs to deal with 
these matters (except in cases where some other provision was wanted from a policy viewpoint).  
Second, it will promote consistency of approach as between ASPs where there was no policy or 
other justification for taking a different approach in relation to the conferring of these ancillary 
powers. 

Section 6: Power to revoke, amend and re-enact 

24. This provision makes it clear that the power to make a Scottish instrument includes the 
ancillary powers to revoke, amend and re-enact.  These additional powers are no longer 
“implied” powers.  Since it provides that these ancillary powers are included in and therefore 
form part of the principal power, the words in paragraph 11 of Schedule 1 to the Interpretation 
Order which provide that the powers to revoke, amend and re-enact are “exercisable in the same 
manner and subject to the same conditions or limitations” can be omitted as unnecessary.  This 
section is similar to but wider than the existing provision in paragraph 11 because it would apply 
where an ASP confers power to make any instrument and not just some of them. 
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Section 7: Carrying out of powers and duties more than once 

25. This provision replicates the effect of the existing provision in paragraph 9 of Schedule 1 to 
the Interpretation Order providing that where a power has been conferred or a duty imposed by 
an ASP or a Scottish statutory instrument then that power or duty may be exercised or performed 
on more than one occasion, as and when required.  It further provides that where a power is 
conferred or duty imposed by an ASP or a Scottish statutory instrument on an office holder then 
the office holder may exercise the power or perform the duty. 

Section 8: Additional powers on commencement by order 

26. Section 8 is a new section.  It provides for the exercise of powers in relation to the 
commencement of an ASP, allowing that such power may provide for different days to be 
appointed for different purposes. 

Sections 9 to 11: References to ASPs, Acts of Parliament and Acts of the Parliaments of 
Scotland 

27. Section 9 makes provision as to how ASPs and Scottish instruments are to refer to ASPs, 
Acts of Parliament and Acts of the Parliaments of Scotland.  ASPs may be cited by reference to 
their short title or by their year followed by the letters “asp” and number.  Sections 10 and 11 
make provision as to when ASPs cite an Act of Parliament, or of the Parliaments of Scotland up 
to and including 1707. 

28. The sections essentially replicate the effect of article 5 of the Interpretation Order, though 
section 9 contains new material (subsection (1)(b)) to reflect the requirements set out in section 
38(6) as respects “official prints” of ASPs (i.e. setting out the functions to be undertaken by the 
Clerk of the Scottish Parliament). 

Section 12: References to EU instruments 

29. The section provides that a reference to an “EU instrument” is a reference to that instrument 
as amended, extended or applied by another “EU instrument” the day on which the Act 
containing the reference receives Royal Assent or the Scottish instrument containing the 
reference is made. The approach in this section is different from what is proposed in section 14 
(references to other legislative provisions).  The reason for the difference is that paragraph 1A of 
Schedule 2 to the European Communities Act 1972, as inserted by section 28 of the Legislative 
and Regulatory Reform Act 2006 (c.51), confers power to make ambulatory references to “EU 
instruments”.  This allows decisions to be taken on a case by case basis as to whether references 
to EU instruments should be ambulatory.  

Section 13: References to portions of legislative provisions 

30. The provision replicates paragraph 15(1) of Schedule 1 to the Interpretation Order and deals 
with the case where an ASP or instrument refers to a portion of an “enactment” (which is defined 
as including Acts of Parliament and instruments made under them) by referring to words, 
sections and so on from or to which the portion extends.  This will arise often where textual 
amendments are being made.  For example, where an ASP amends another ASP by substituting 
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new text for the passage from “word x” to “word y”.  In that case, the portion to be substituted 
would include word x and word y.  

31. The expression “enactment” is defined in schedule 1 to mean a Westminster Act, an 
instrument made under it, an ASP, a Scottish instrument, and a provision of any such Act or 
instrument. 

Section 14: References to other legislative provisions 

32. This section is based on paragraph 15(2) of Schedule 1 to the Interpretation Orders.  There is 
at present some doubt as to whether when an Act refers to an enactment, the reference is to that 
enactment as amended by subsequent enactments up to the date of the reference in the ASP or 
instrument or whether it also includes a reference to that enactment as amended by enactments 
after the date of the reference.  This section resolves this issue and states that when an Act refers 
to an enactment, the reference is ambulatory, i.e. that it includes a reference to that enactment as 
amended by enactments after the date of the reference. 

33. The expression “enactment” is defined in schedule 1 to mean a Westminster Act, an 
instrument made under it, an ASP, a Scottish instrument, and a provision of any such Act or 
instrument. 

Sections 15 to 17: Effect of repeals 

Section 15 
34. This section makes provision as to some of the consequences where an ASP or Scottish 
instrument repeals an ASP or revokes a Scottish instrument and reflects in part paragraph 
13(1)(e) of Schedule 1 to the Interpretation Order.  It provides that any repeal does not affect 
anything done previously under the repealed legislation, and also that it does not revive any 
previously repealed or revoked enactments or rule of law. 

35. The section does not deal with the case where an Act of Parliament is repealed (or an 
instrument made under an Act of Parliament is revoked) by an ASP or Scottish instrument 
because this is dealt with by section 23A of the 1978 Act.  As mentioned in relation to section 1, 
the interpretation of an Act of Parliament and an instrument made under it, including the effect 
of its repeal, is a matter for the 1978 Act.  It is open to the repealing ASP to make further or 
different provision. 

Section 16 
36. This section makes provision as to the effect of repeal on existing rights, including 
enforcement of an existing right, where an ASP or Scottish instrument repeals another ASP or 
revokes a Scottish instrument.  The section is intended to reflect part of paragraph 13(1)(e) of 
Schedule 1 to the Interpretation Order. 

Section 17 
37. This section makes provision as to the effect on offences already committed and breaches of 
statutory provisions where an ASP or Scottish instrument repeals another ASP or instrument.  
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The provision is intended to reflect part of paragraph 13(1)(d) of Schedule 1 to the Interpretation 
Order. 

Section 18: Application of sections 15 to 17 to temporary Acts and instruments 

38. This section applies sections 15 to 17 to the expiry of a temporary ASP as if the temporary 
Act were repealed by an ASP, and to the expiry of a temporary Scottish instrument as if the 
temporary instrument were revoked by an ASP.  This section replicates the effect in paragraph 
13(2) of Schedule 1 to the Interpretation Order. 

Section 19: Effect of repeal and re-enactment 

39. This section replicates the effect of paragraph 14(2) of Schedule 1 to the Interpretation Order.  
The section deals with the case where an ASP or Scottish instrument repeals an ASP and re-
enacts the repealed ASP, with or without modification.  This provision could be used, for 
example, where the law is to be consolidated. 

Section 20: Application of Acts and instruments to the Crown 

40. This provision introduces a substantive change to the law.  At present, the Crown is bound 
only by a statutory provision which makes express provision or by necessary implication.  This 
section provides for a new default position - the Crown will be bound by an ASP or a Scottish 
instrument unless the provision expressly exempts it.  This section also abolishes the common 
law rule that the Crown is bound by an ASP or Scottish instrument by necessary implication.  
The position as to which Westminster Acts and instruments made under them bind the Crown 
remains unaffected by this provision. 

41. In view of this provision, section 1(2)(b) (the disapplication of the context of an Act or 
instrument requiring) is disapplied in relation to section 20 by virtue of section 1(3).  This is 
because, if section 1(2)(b) were applied, it would undermine the effect of section 20(2), the 
effect of which is to abolish the common law rule that the Crown is bound by legislation by 
necessary implication. 

Section 21: Forms 

42. Section 21 provides that when a form used differs from the form as prescribed in or under an 
ASP, then unless the difference in the form used materially affects the effect of the form or is 
misleading, then the form is not invalid.  This will avoid situations where a form may be 
considered invalid because of a minor defect in it. 

Section 22: Number 

43. This section replicates paragraph 3(c) of Schedule 1 to the Interpretation Order providing that 
words in the singular include the plural and vice versa. 
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Section 23: References to time of day 

44. This section replicates paragraph 6 of Schedule 1 to the Interpretation Order providing that 
references to the time of day in an ASP or SSI refer to Greenwich mean time.  And that the 
provision is subject to section 3 of the Summer Time Act 1972 (c.6). 

Section 24: Meaning of words and expressions used in instruments 

45. The section provides that, where a word or expression is used in a Scottish instrument, it has 
the same meaning as given in the ASP under which it was made.  This replicates the provision in 
paragraph 8, Schedule 1 to the Interpretation Order. 

Section 25: Definitions 

46. Subsection (1) introduces a schedule of defined words and expressions and provides that, if a 
word or expression that appears in the schedule is used in an ASP or Scottish instrument, it will 
have the meaning given in the schedule.  The section replicates the effect of Article 6(2) of the 
Interpretation Order. 

47. It is likely that over time the schedule will need to be updated to remove entries that are no 
longer frequently used and to add new entries where the frequency with which an expression is 
used merits it.  Therefore, in subsection (2), the Scottish Ministers have been given a power to 
modify the schedule by order, which will be subject to the affirmative procedure. 

Scotland Act definitions 

48. Some expressions which are defined for the purposes of the Scotland Act have been included 
as having the same meaning as in the Scotland Act – “member of the Scottish Executive”, “the 
Scottish Administration”, “the Scottish Ministers” and “Scottish public authority”.   

Section 26: Service of documents 

49. This section makes provision for the service of documents.  It expands the current service by 
post provisions (paragraph 4 of Schedule 1 to the Interpretation Order) and sets down a default 
rule for service of documents.  It would apply whenever an ASP or Scottish instrument 
authorised or required a document to be served on (or given or sent to etc.) a person.  As the 
words in brackets in subsection (1) indicate, nothing turns on the verb used. 

50. Subsection (2) proposes three ways in which a document can be served: personal delivery; 
post (registered or recorded); and, if agreed, in writing, in advance with the recipient, using 
“electronic communications” (such as email). Whether a document is served by post or 
electronic communications, it is taken to have been received 48 hours after the day it is sent. 
These are rebuttable presumptions given the difficulties with postal service and problems which 
may arise with delivery by service providers/internet for email.  
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Tables 

51. The first table below provides a list of corresponding and omitted provision of the 
Interpretation Order as compared with the provisions in the Bill. 

52. The second table lists the provisions in Parts 1 and 2 of the Bill with their corresponding 
provisions in the Interpretation Order and the 1978 Act. 

TABLE 1 

TABLE OF CORRESPONDING AND OMITTED PROVISIONS OF THE 
INTERPRETATION ORDER 

The first column of the Table lists the provisions of the Interpretation Order. 

The second column gives the corresponding provision of the Bill or (where a provision of the 
Order is not reproduced) states the reason for its omission. 
 

Provision of Interpretation 
Order 

Provision of Bill or reason why omitted 

Article 1 omitted - unnecessary 

Article 2(1) schedule 1 (definition of “enactment” and sections 1 and 27 
(application; and definition of “Scottish Statutory 

instrument”) 

partially omitted (definition of “the Parliament”) 

Article 2(2) omitted - unnecessary 

Article 3(1) section 38(6) 

Article 3(2) section 38(8) 

Article 3(3) section 39(1) & (2) 

Article 3(4) section 40(1) 

Article 4(1) section 38 

Article 4(2) section 38(2) 

Article 4(3) section 38(3), (4) & (5) 

Article 5(1) partially omitted as unnecessary; section 9(3) 

Article 5(2) section 9(1) 

Article 5(3) section 9(2) 

Article 5(4) sections 10 and 11 

Article 6(1) omitted - unnecessary 

Article 6(2) section 25(1) 

Article 6(3) omitted - some definitions included in schedule 1 
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Article 7(1) omitted – different drafting approach (specific provision 
made in Bill) 

Article 7(2) omitted – Bill does not apply to deeds, documents or other 
instruments 

Article 8 omitted - unnecessary 

Schedule 1 paragraph 1 omitted - unnecessary 

Schedule 1 paragraph 2 sections 2 and 3 

Schedule 1 paragraph 3 section 22 reproduces the provisions on number; gender 
provisions are omitted as unnecessary 

Schedule 1 paragraph 4 section 26 

Schedule 1 paragraph 5 omitted – infrequent use – specific provision can be made 
in Act or instrument as required  

Schedule 1 paragraph 6 section 23 

Schedule 1 paragraph 7 omitted as unnecessary – provision applies without need for 
specific provision 

Schedule 1 paragraph 8 section 24 

Schedule 1 paragraph 9(1) section 7(1) and (2) 

Schedule 1 paragraph 9(2) section 7(3) 

Schedule 1 paragraph 10 section 4 

Schedule 1, paragraph 11 section 6 

Schedule 1, paragraph 12 section 15(1) and (3) 

Schedule 1, paragraph 13(1) sections 15(1) and (2), 16 and 17 

Schedule 1, paragraph 13(2) section 18 

Schedule 1, paragraph 14(1) omitted - unnecessary 

Schedule 1, paragraph 14(2) section 19 

Schedule 1, paragraph 15(1) section 13 

Schedule 1, paragraph 15(2) section 14 

Schedule 1, paragraph 16 section 12 

Schedule 2  - “Act” schedule 1 

“civil partnership” schedule 1 

“commencement” schedule 1 

“the Communities” etc. the corresponding expressions (“the EU” etc.) are in 
schedule 1 

“Comptroller and Auditor 
General” 

omitted – infrequent use  

“Crown Estates 
Commissioners” 

omitted – infrequent use 
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“Court of summary jurisdiction” omitted – infrequent use 

“Devolution issue” omitted – infrequent use 

“EEA agreement” omitted – infrequent use 

“EEA state” omitted – infrequent use 

“England” omitted – infrequent use 

“Government department” omitted – infrequent use 

“High Court” schedule 1 

“Land” schedule 1 

“Lands Clauses Acts” schedule 1 

“Minister of the Crown” omitted – infrequent use 

“Month” schedule 1 

“Oath” and “affidavit” schedule 1 

“Ordnance map” schedule 1 

“Person” schedule 1 

“Police area” etc. 
 

schedule 1 

“The Privy Council” 
 

schedule 1 

“Registered” 
 

schedule 1 

“Registered medical 
practitioner” 

 

schedule 1 

“Rules of court” 
 

schedule 1 

“Scottish parliamentary 
election” 

 

omitted – infrequent use 

“Secretary of State” 
 

schedule 1 

“Sheriff” 
 

schedule 1 

“Standard scale” 
 

schedule 1 

“Statutory declaration” 
 

schedule 1 

“Statutory maximum” 
 

schedule 1 

“The Treasury” 
 

omitted – infrequent use 

“United Kingdom” 
 

schedule 1 

“Wales” 
 

omitted – infrequent use 
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“Writing” 
 

schedule 1 

 

TABLE 2 

TABLE SHOWING PROVISIONS OF PARTS 1 AND 2 OF BILL AND THEIR 
CORRESPONDING PROVISIONS IN THE INTERPRETATION ORDER AND THE 
1978 ACT 

Section of Bill Provision of Interpretation Order  Provision of 1978 
Act 

1 Articles 4 and 5 sections 22 and 23 
2 Schedule 1, paragraph 2 section 4 
3 Schedule 1, paragraph 2 section 4 
4 Schedule 1, paragraph 10 section 13 
5 n/a n/a 
6 Schedule 1, paragraph 11 section 14 
7 Schedule 1, paragraph 9 section 12 
9 Article 5(3) section 19 
10 Article 5(4) section 19 
11 Article 5(4) section 19 
12 Schedule 1, paragraph 16 section 20A 
13 Schedule 1, paragraph 15(1) section 20(1) 
14 Schedule 1, paragraph 15(2) section 20(2) 
15 Schedule 1, paragraphs 12, 13(1) section 16(1) 
16 Schedule 1, paragraph 13(1) section 16(1) 
17 Schedule 1, paragraph 13(1) section 16(1) 
18 Schedule 1, paragraph 13(2) section 16(2) 
19 Schedule 1, paragraph 14(2) section 17 
20 n/a n/a 
22 Schedule 1, paragraph 3 section 6(c) 
23 Schedule 1, paragraph 6 section 9 
24 Schedule 1, paragraph 8 section 11 
25 Article 6(2) section 5 
26 Schedule 1, paragraph 4 section 7 
38 Articles 3((1) and (2) and 4 n/a 
39 Article 3(3) n/a 
40 Article 3(4) n/a 

Schedule 1  
“Act” 

Schedule 2 section 21, Schedule 
1 

“civil partnership” Schedule 2 Schedule 1 
“commencement” Schedule 2 Schedule 1 

“Constable” n/a n/a 
“document” Article 6(3) n/a 
“enactment” Article 6(3) Schedule 1 

“The EU” etc. Schedule 2 Schedule 1 
“financial year” Article 6(3) Schedule 1 

“functions” Article 6(3) n/a 
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“High Court” Schedule 2 Schedule 1 
“land” Schedule 2 Schedule 1 

“Lands Clauses 
Acts” 

Schedule 2 Schedule 1 

“local authority” n/a n/a 
“local authority 

area” 
n/a n/a 

“member of the 
Scottish Executive” 

Article 6(3) n/a 

“modify” Article 6(3) n/a 
“month” Schedule 2 Schedule 1 

“oath” and 
“affidavit” 

Schedule 2 Schedule 1 

“ordnance map” Schedule 2 Schedule 1 
“person” Schedule 2 Schedule 1 

“police area” Schedule 2 Schedule 1 
“police authority” Schedule 2 Schedule 1 

“police force” n/a n/a 
“registered” Schedule 2 Schedule 1 

“registered medical 
practitioner” 

Schedule 2 Schedule 1 

“rules of court” Schedule 2 Schedule 1 
“the Scottish 

Administration” 
Article 6(3) n/a 

“the Scottish 
Ministers” 

Article 6(3) n/a 

“Scottish public 
authority” 

Article 6(3) n/a 

“Secretary of State” Schedule 2 Schedule 1 
“sheriff” Schedule 2 Schedule 1 

“standard scale” Schedule 2 Schedule 1 
“statutory 

declaration” 
Schedule 2 Schedule 1 

“statutory 
maximum” 

Schedule 2 Schedule 1 

“subordinate 
legislation” 

Article 6(3) section 21 

“United Kingdom” Schedule 2 Schedule 1 
“writing” Schedule 2 Schedule 1 

 
 

PART 2: SCOTTISH STATUTORY INSTRUMENTS 

OVERALL PURPOSE 

53. The main purpose of Part 2 of the Bill is to make provision regarding the parliamentary 
scrutiny of “devolved subordinate legislation”.  That expression is defined in section 37 of the 
Bill to mean subordinate legislation contained in a Scottish statutory instrument (“SSI”), but 
excluding special procedure orders (which are dealt with in Part 5) and so-called local 
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instruments (which are and will continue not to be subject to formal parliamentary scrutiny).  
Part 2 replaces the provisions of the Scotland Act (Transitory and Transitional Provisions) 
(Statutory Instruments) Order 1999 (S.I. 1999/1096) (“the SI Order”).  That Order was largely 
based on the provisions of the Statutory Instruments Act 1946 (c.36) (“the 1946 Act”) which 
applies to statutory instruments (“SIs”). 

PART 2 

Section 27: Definition of “Scottish statutory instrument”  

54. This section contains the definition of SSI.  It provides that the document by which certain 
statutory functions are exercised will, by default, be an SSI.  Subject to the exceptions in 
subsection (3), those functions are: 

• any function of the Scottish Ministers, the First Minister or the Lord Advocate to 
make, confirm or approve an order, regulations or rules; and 

• any function of Her Majesty to make an Order in Council by virtue of an ASP, an 
instrument made under an ASP or any other enactment provided the function is 
exercised within devolved competence (which has the meaning given in section 54 of 
the Scotland Act).  

55. This provision ensures that those functions which are most commonly exercised by SSI will 
automatically be caught by the definition, without the enabling enactment having to provide that 
the function is to be exercised by SSI.  In other cases it may be less obvious that the function 
should be exercisable by SSI, particularly where the instrument made in exercise of the function 
is not of a legislative nature.  The Bill allows for this by providing that the document by which 
certain statutory functions are exercised will only be an SSI if so provided in the enabling (or any 
other) enactment.  Those functions are: 

• any function of the Scottish Ministers, the First Minister or the Lord Advocate to 
make, confirm or approve subordinate legislation other than orders, regulations and 
rules (such as directions, schemes, bye-laws and warrants); and 

• any function of any other person of making, confirming or approving subordinate 
legislation. 

Section 28:  Instruments subject to the negative procedure 

56. Section 28 defines what is meant when an enactment provides that devolved subordinate 
legislation is subject to the negative procedure. 

57. Under the negative procedure the legislation is made (i.e. signed by or on behalf of the 
responsible authority) and is then subject to annulment by resolution of the Parliament.  The 
main features of the procedure are that: 

• section 28(2) requires the SSI to be laid before the Parliament as soon as practicable 
after being made and not less than 28 days before the legislation is due to come into 
force.  This replicates article 10(2) of the SI Order except that the existing period of 
21 days has been extended to 28 days and there is an express requirement to lay the 
instrument as soon as possible after it is made; 
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• section 28(3) provides that the Parliament may, within the period of 40 days 
beginning with the date on which it is laid, resolve that the instrument be annulled; 

• section 31(2) provides that failure to comply with these requirements does not 
invalidate the instrument; 

• section 28(8) provides that, in calculating the period of 28 or 40 days, no account is 
to be taken of any time during which the Parliament is dissolved or in recess for 
more than 4 days. 

58. Subsections (4) to (6) explain the effect of the Parliament making an annulment resolution. 

59. Subsection (4) provides that, in so far as the instrument is not in force on the date of the 
annulment resolution, the instrument is not to come into force.  But, in so far as the instrument is 
in force on that date, nothing further is to be done under, or in reliance upon, the instrument after 
that date. 

60. Following an annulment resolution, subsection (6) requires the “responsible authority” to 
revoke the instrument (unless it is an Order in Council). Subsection (9) defines the expression 
“responsible authority”. If the instrument is an Order in Council, subsection (5) provides that 
following an annulment resolution Her Majesty may revoke it. Subsection (10) provides that a 
revocation order made under either subsection (5) or (6) is to be an SSI.  

61. Subsection (7) provides that neither the annulment resolution, nor the instrument’s 
consequent revocation, affects the validity of anything previously done under the instrument or 
the making of a new SSI 

Section 29: Instruments subject to the affirmative procedure 

62. Section 29 defines what is meant when an enactment provides that devolved subordinate 
legislation is subject to the affirmative procedure. 

63. Section 29(2) provides that devolved subordinate legislation subject to the affirmative 
procedure is not to be made unless a draft of the SSI containing it is laid before, and approved by 
resolution of, the Parliament. 

64. Section 29(3) provides that a SSI is not properly made and has no effect if the statutory pre-
condition that a draft of it be laid before and approved by a resolution of the Parliament is not 
complied with.  This provision replicates the position at common law. 

65. Section 29(4) ensures that section 32(3) applies to instruments subject to the affirmative 
procedure.  That means, provided a draft of it was approved by a resolution of the Parliament, an 
instrument will not be invalid only because the draft was not laid properly in accordance with the 
requirements of the Parliament’s standing orders. 

Section 30:  Other instruments laid before the Parliament 

66. Section 30 makes default provision for what is to happen in relation to all devolved 
subordinate legislation which is not subject to either the negative or the affirmative procedure. 
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67. Subsection (2) requires the SSI to be laid before the Parliament.  That is to happen as soon as 
practicable after the SSI is made and before it is due to come into force.  

68. Subsections (3) and (4) except certain instruments from the requirement prescribed in 
subsection (2). The instruments excepted are those made under one or more of the enactments 
mentioned in subsection (4).  

69. Subsection (5) provides Scottish Ministers with a power to modify the list at subsection (4) 
by order, thereby extending or restricting the applicability of the laying requirement in 
subsection (2). By virtue of subsection (6), an order under subsection (5) is to be subject to the 
affirmative procedure. 

Section 31:  Failure to lay instruments in accordance with section 28(2) or 30(2) 

70. Section 31 makes provision about the consequences of failure to lay a SSI in accordance with 
the laying requirements in section 28(2) (which provides for the negative procedure) or section 
30(2) (which provides for simple laying). 

71. It makes clear that failure to comply with the laying requirements does not affect the validity 
of an instrument as a matter of law (subsection (2)).  Rather it is a matter for which the 
responsible authority is answerable to the Parliament. Subsections (3) and (4) provide that, if the 
instrument is made without complying with the relevant laying requirement, the responsible 
authority must explain why in writing to the Presiding Officer as soon as practicable.  This 
replicates the terms Article 10(3) of the SI Order. 

Section 32:  Laying of Scottish statutory instruments before the Scottish Parliament 

72. Section 32 defines what laying a SSI or draft SSI before the Parliament entails where an 
enactment authorises or requires laying.  It provides that, unless a contrary intention appears, 
laying a SSI or draft SSI means taking such steps as the Parliament’s standing orders specify. 

73. Subsection (3) provides that failure to lay a SSI or draft SSI in accordance with the 
enactment which authorises or requires it does not affect the instrument’s validity. 

Section 33: Combination of powers 

74. Section 33 makes provision for subordinate legislation making powers subject to different 
scrutiny procedures to be exercised together in a single instrument. In particular, it provides a 
foundation in law for making instruments using a combination of powers some of which are 
subject to the affirmative procedure (in terms of section 29), the negative procedure (in terms of 
section 28) and others to no procedure aside from laying or no procedure at all (in terms of 
section 30).  It provides that where powers are so combined the highest scrutiny procedure 
applies to the whole instrument.   

75. Subsection (4) also makes clear that where powers are so combined, it has no effect on 
any additional requirements which may apply to one or more of the powers being exercised.  A 
duty to consult before exercising one of the powers, for instance, will continue still to apply and 
will do so only in relation to the exercise of that power. 
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Section 34: Power to change procedure to which subordinate legislation is subject 

76. Section 34 allows the procedure for making, confirming or approving devolved subordinate 
legislation to be changed by order, subject to the affirmative procedure.  Such an order may only 
be made to give effect to a resolution of the Parliament calling for the procedure to be changed. 

77.  An order under section 34 may, in particular, allow functions subject to the negative 
procedure to be made subject to the affirmative procedure and vice-versa and for functions 
subject to no procedure aside from laying to be subject to either the negative or affirmative 
procedure. 

Section 35:  Procedures prescribed in pre-commencement enactments 

78. This section introduces schedule 3 which modifies procedures prescribed in pre-
commencement enactments to bring them into line with sections 28 to 32. 

Section 36: Statutory instruments subject to procedure in the Scottish Parliament 

79. This section introduces schedule 4 which makes provision in respect of SIs which are subject 
to procedure before the Parliament. Schedule 4 contains glossing provisions to bring the pre-
commencement enactments under which SIs subject to procedure before the Parliament are made 
into line with sections 28 to 32.  

PART 3: PUBLICATION OF ACTS AND INSTRUMENTS 

OVERALL PURPOSE 

80. Part 3 of the Bill makes provision about the numbering, printing and publication of ASPs and 
SSIs. 

PART 3 

Section 38:  Official prints of ASPs  

81. This section restates and replaces articles 3(1) and (2) and 4 of the Interpretation Order. 

82.  Section 38(1) makes provision about the numbering of ASPs.  They are to be numbered 
consecutively in each calendar year according to the date on which they received Royal Assent 
with the prefix “asp” before the number – for example 2008 asp 8.  Section 38(6) and (8) makes 
provision for the Clerk of the Parliament to write this number on a copy of the ASP and for that 
copy to be known as “the official print” of the Act 

Section 39:  Publication of official prints of Acts of the Scottish Parliament 

83. This section restates and replaces paragraphs (3) and (4) of article 3 of the Interpretation 
Order. 
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84. It makes provision for the printing and publication of the certified copy of an ASP.  The 
Clerk of the Parliament is required to certify a copy of the official print of each ASP and send it 
to the Queen’s Printer for Scotland (“QPS”) who is required to ensure that it is printed and made 
available for sale. 

Section 40: Preservation of official prints of Acts of the Scottish Parliament 

85. This section requires the Clerk of the Parliament to send the official print of each ASP to the 
Keeper of the Records of Scotland who is required to preserve it. 

86. This section replicates article 3(4).  The express duty imposed on the Keeper by subsection 
(2) to preserve the official print is new; it has hitherto been implied. 

Section 41:  Queen’s Printer for Scotland to publish instruments 

87. Section 41(1) requires the responsible authority, as soon as possible after a SSI is made, to 
send a certified copy of it to the QPS.  Section 41(2) requires the QPS to publish copies of it in 
accordance with regulations made under section 42. 

88. The manner of publication is left for the Scottish Ministers to specify in regulations under 
section 42(2)(b). 

89. Section 41(3) provides that, in criminal proceedings for an offence consisting of a 
contravention of a SSI, it is a defence to prove that, at the date of the alleged contravention, the 
SSI had not been published by the QPS.  Section 41(4) qualifies this by providing that this 
defence is not available if it is proved that reasonable steps had been taken by the responsible 
authority to bring the SSI to the notice of the public, persons likely to be affected by it or the 
person charged.  It is made clear that this does not affect any rule of law relating to the time at 
which the SSI comes into force.   

Section 42:  Publication, numbering and citation: regulations 

90. This section requires the Scottish Ministers, by regulations subject to the affirmative 
procedure, to make provision for, or in connection with, the publication, numbering and citation 
of SSIs.  Any regulations made under these provisions must make provision for the publication 
of all instruments on a website or by other electronic means. 

91. This is intended to enable provision to be made which is similar to the kind of detailed 
provisions in articles 5 to 9 of the SI Order.  It also enables the regulations to make provision for 
charging for the provision of copies of SSIs or of the lists or annual editions of them. 

Section 42A:  Preservation of Scottish statutory instruments 

92. This section requires the “responsible authority” to ensure that the Keeper of the Records of 
Scotland receives the signed copy of each SSI made by the authority.  For the purposes of this 
section “responsible authority” has the meaning given in section 31(6).  Section 42A(2) obliges 
the Keeper to preserve every SSI received. 
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Section 43:  Publication in the Gazettes 

93. This section makes provision as to what is meant when any enactment requires any SSI to be 
published or notified in the London, Edinburgh or Belfast Gazette.  It provides that this 
requirement is complied with if a notice is published in the Gazette stating that the SSI has been 
made and providing information as to how copies of it may be obtained. 

Section 44: No duty to print Scottish statutory instruments 

94. This section amends section 92(4) of the Scotland Act 1998 to remove the duty on the QPS 
to print copies of SSIs. 

Section 45: Queen’s Printer:  delegation of functions 

95. Section 45 provides for the delegation of any function of the QPS under section 41 or 
conferred by regulations under section 42.  The QPS will remain responsible for carrying out 
such functions and anything done by the delegate is to be treated as if done by the QPS.  This 
provision will enable the QPS, for example, to contract out the printing and selling of SSIs as she 
does at present. 

Section 46: Interpretation of Part 3 

96. This section provides for the interpretation of expressions used in Part 3. 

PART 5:  ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 

OVERALL PURPOSE 

97. The main purpose of Part 5 of the Bill is to make provision for special parliamentary 
procedure (“SPP”) for the purposes of section 94(2)(b) of the Scotland Act.  These provisions 
replace the provisions of the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders 
subject to Special Parliamentary Procedure) Order 1999 (SI 1999/1593) (“the SPP Order”). 

PART 5 

Sections 48 to 53 

98. This Part simply replicates the effect of the SPP Order.  It provides that where special 
parliamentary procedure is required then the following  procedure is to apply : 

• the order is to be advertised in the Edinburgh Gazette; 

• the order, if objected to, (other than frivolous objections or objections as to 
compensation) requires to be confirmed by an ASP.  The relevant Bill (in absence of 
any special provision in the Parliament’s Standing Orders concerning the procedures 
for such a Bill) is to treated as a Private Bill; and 

• the order, if there are no objections to it, (other than detailed above) is to come into 
force 40 days after being laid, unless the Parliament resolves that the order be 
annulled. 
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PART 6: LAYING OF DOCUMENTS OTHER THAN SSIS 

99. Section 54 makes provision as to what is meant when an enactment requires or authorises a 
document other than a SSI, or a draft SSI, to be laid before the Parliament.  It makes similar 
provision to section 32 (which defines what laying a SSI or draft SSI before the Parliament 
entails). 

PART 7:  MISCELLANEOUS AND GENERAL 

Section 56:  Consequential revocation of transitional orders 

100. Section 56 makes provision for the revocation of the transitional orders. 

Section 56A:  Orders 

101.  Section 56A provides that a power to make an order under any of the Bill’s provisions 
(other than section 28) includes the power to make such transitional, transitory or savings 
provisions as the Scottish Ministers may consider necessary or expedient. 

Section 56B:  Ancillary provision 

102. Section 56B(1) confers on the provide Scottish Ministers power to make, by order, such 
supplementary, incidental, or consequential provision as they consider appropriate for the 
purpose of, in consequence of, or for giving full effect to the provisions of the Bill.  Subsection 
(3) provides that such an order may modify any enactment.  Subsection (4) provides that any 
order made under subsection (1) is to be subject to the affirmative procedure. 

103. Section 56B(2) confers on the Scottish Ministers power to make, by order, such 
transitional, transitory, or savings provision as they consider necessary or expedient in 
connection with the coming into force of the Bill’s provisions.  Subsection (3) provides that such 
an order may modify any enactment. Subsection (5) provides that any order made under 
subsection (2) is to be subject to the negative procedure. 

SCHEDULE 1: DEFINITION OF WORDS AND EXPRESSIONS 

104. The schedule supplies definitions of commonly-used words and expressions.  Additional 
words and expressions have been added where they are thought to be used sufficiently frequently 
in ASPs and Scottish instruments – and so pass the “frequent use” test. 

SCHEDULE 2: SCOTTISH STATUTORY INSTRUMENTS: TRANSITIONAL AND 
CONSEQUENTIAL PROVISION 

105. Section 27 will create a free-standing definition of “Scottish statutory instrument”.  Prior 
to section 27 coming into force, an instrument would be classified as an SSI (by virtue of article 
4 of the SI Order) only if it was also an SI (within the meaning of section 1 of the Statutory 
Instruments Act 1946 (c.36)). As section 56 of the Bill will revoke the Interpretation Order it is 
necessary to adapt enactments passed or made before Part 2 comes into force to bring them into 
line with the new approach taken to the definition of an SSI in the Bill.  This schedule achieves 
that. 
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106. A pre-commencement enactment is defined as meaning an enactment passed or made 
before Part 2 comes into force.  For this purpose, an ASP is taken to have been passed on the 
date on which the Bill for it was passed by the Parliament – that is before it is enacted by 
receiving Royal Assent.  The reason for this is because there is a pragmatic need to catch such 
ASPs at the earliest possible time when they can no longer be amended by the Parliament 
because they are likely to refer to the old SI procedures and therefore require the modifications 
made by this schedule. 

107. Paragraph 2 applies where there is a function of the Scottish Ministers, the First Minister 
or the Lord Advocate to make, confirm or approve orders, regulations or rules under a pre-
commencement enactment.  It provides that any provision which provides for the function to be 
exercisable by SI to cease to have effect.  However, if there is no such provision, then the 
function is not to be exercisable by SSI.  This brings these provisions into line with section 
27(2)(a). 

108. Paragraph 3 applies where there is a function of Her Majesty to make an Order in Council 
under a pre-commencement enactment so far as the function is exercisable within devolved 
competence.  It provides that section 1 of the 1946 Act ceases to apply to such a function. That 
section provides that such an Order in Council is exercisable as a SI.  This brings these 
provisions into line with section 27(2)(c). 

109. Paragraph 4 applies in relation to other functions to make subordinate legislation under a 
pre-commencement enactment which correspond to section 27(2)(b) and (d).  It provides that 
any provision which provides for the function to be exercisable by SI should have effect as if it 
provided for the function to be exercisable by SSI. 

110. Paragraph 5 makes similar exceptions to those made by section 27. 

SCHEDULE 3: SCOTTISH STATUTORY INSTRUMENTS: PROCEDURES 
PRESCRIBED IN PRE-COMMENCEMENT ENACTMENTS 

111. This schedule modifies the existing procedures for scrutinising SSIs in pre-
commencement enactments in order to bring them into line with the provisions in sections 28 to 
32 providing for negative procedure, affirmative procedure and the default procedure of simply 
laying the SSI before Parliament.  It provides that the negative procedure will apply where the 
pre-commencement enactment provides that: 

• the instrument, having been made, is subject to annulment in pursuance of a 
resolution of the Parliament (paragraph 2); 

• a draft of the instrument must be laid before the Parliament and it cannot be made if 
the Parliament so resolves within 40 days (paragraph 3); or 

• the instrument, having been made, cannot come into force until it has been laid 
before the Parliament for a specified period and the Parliament may, by resolution, 
annul it (paragraph 4). 

112. It provides that the affirmative procedure will apply where the pre-commencement 
enactment provides that: 
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• a draft of the instrument must be laid before the Parliament and it cannot be made 
until the Parliament has resolved that it can (paragraph 5); or 

• the instrument, having been made, cannot come into force unless and until is laid 
before the Parliament and approved by resolution (paragraph 6). 

113. It provides that the default procedure, which requires the instrument simply to be laid 
before the Parliament, will apply where the pre-commencement enactment provides that: 

• the instrument, having been made, cannot come into force unless it has been laid 
before the Parliament for a specified period (paragraph 7); or 

• the instrument does not need to be laid before the Parliament at all (paragraph 8). 

114. To the extent that pre-commencement enabling enactments provide for any other 
parliamentary scrutiny procedures they will continue unaltered. 

SCHEDULE 4: APPLICATION OF PART 2 TO STATUTORY INSTRUMENTS LAID 
BEFORE THE PARLIAMENT 

115. Some SIs and draft SIs are subject to scrutiny by the Parliament.  For example, the 
Scotland Act provides for this in the case of Orders in Council subject to the procedures referred 
to as Types A, F and H in Schedule 7. 

116. As a consequence of the new statutory framework for the Parliament’s scrutiny 
procedures provided for in sections 28 to 32, it is necessary to adapt references in pre-
commencement enactments to the Parliament’s scrutiny of SIs and draft SIs to refer to the new 
procedural labels.  Pre-commencements enactments are defined in paragraph 1 of Schedule 4 to 
mean enactments passed or made before Part 2 comes into force. 

117. Schedule 4 accordingly provides that, where any pre-commencement enactment provides 
for: 

• an SI to be subject to annulment in pursuance of a resolution of the Parliament, 
section 28 should apply to it as it applies in relation to a SSI which is subject to the 
negative procedure; 

• a draft of an SI to be laid before, and approved by resolution of the Parliament, 
section 29 should apply to it as it applies in relation to a SSI which is subject to the 
affirmative procedure; 

• an SI to be laid before the Parliament (but it is to be subject to neither the negative 
nor the affirmative procedure), section 30 should apply to it as it applies in relation to 
an SSI.  

118. Schedule 4 also applies the provisions of section 32 (which defines what it means for an 
instrument to be laid before the Parliament) to such SIs and draft SIs. 
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INTERPRETATION AND LEGISLATIVE REFORM 
(SCOTLAND) BILL 

 
—————————— 

  
SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Interpretation and Legislative 
Reform (Scotland) Bill.  This Memorandum describes provisions in the Bill conferring power to 
make subordinate legislation which were either introduced to the Bill or amended at Stage 2.  
The Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
REMOVED AT STAGE 2 

Section 47(1) – Pre-consolidation modification of enactments 

2. Section 47(1) of the Bill would have provided the Scottish Ministers with an order 
making power, subject to the affirmative procedure, to “make such modifications of enactments 
relating to a particular subject as in their opinion facilitate, or are otherwise desirable in 
connection with, the consolidation of the law on the subject.”  This provision was removed from 
the Bill at Stage 2. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
AMENDED AT STAGE 2 

Section 1 – Application of Part 1 

3. Section 1(4) was amended in order to extend the definition of Scottish instrument to 
include statutory instruments made under powers contained in both Acts of the Scottish 
Parliament and Acts of Parliament.  In future, those instruments, as well as instruments made 
under ASPs alone, will be interpreted according to the provisions in Part 1 of the Bill (unless the 
instrument itself provides otherwise).  In addition, section 1(4A)(d) has been amended to clarify 
that rules includes an act of sederunt, act of adjournal and other rules of court.  

4. These changes do not alter the nature of the power in section 1(7), the reason for taking 
these powers, nor the choice of procedure for it. 

SP Bill 27A–DPM 1 Session 3 (2010) 
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Section 42– Publication, numbering and citation: regulations 

5. Section 42 has been amended to impose a duty on the Scottish Ministers to make 
regulations requiring the publication, numbering and citation of Scottish statutory instruments.  It 
has further been amended to oblige the Scottish Ministers, when making regulations under the 
section, to include a requirement for the publication of Scottish statutory instruments on a 
website or by other electronic means.  As all Scottish statutory instruments are to be published 
electronically the express provision in subsection (2)(d), allowing for the disapplication of any 
publishing requirements in relation to an instrument or class of instrument, has been removed. 

6. These changes do not substantially alter the nature of the power in section 42, the reason 
for taking the power, nor the choice of procedure for it. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED AT STAGE 2 

Section 30(5) – Other instruments laid before the Parliament 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Affirmative 

Provision 
7. Section 30 will create a requirement for any devolved subordinate legislation that is not 
subject to either the affirmative or negative procedure to be laid before the Parliament as soon as 
practicable after it is made.  That requirement is not to apply in relation to instruments made 
under one of the enactments specified in subsection (4).  Subsection (5) provides that Scottish 
Ministers may, by order, modify the list of enactments in subsection (4).  Subsection (6) states 
that such an order is to be subject the affirmative procedure. 

Reason for taking power 
8. Section 30 will put onto a statutory footing the current convention under which a number 
of instruments are laid before the Parliament for information.  There are also a number of 
instruments that are not laid before the Parliament under the current convention on the basis that 
it would be unhelpful and unnecessary to deluge the Parliament with instruments of limited 
importance (for instance instruments which apply temporary speed restrictions to small stretches 
of highway).  Section 30(4) is intended to identify the powers under which such instruments are 
made and to exempt them from the general laying requirement to be established by subsection 
(2). 

9. The order making power to be provided by subsection (5) will allow the Scottish 
Ministers to extend or restrict the requirement to lay instruments for information before the 
Parliament.  Every effort has been made to ensure that subsection (4) accurately reflects the list 
of powers under which instruments are routinely made, which are not laid before the Parliament 
under the current convention.  But there have been some seeming inconsistencies under the 
conventional approach and it is not clear how the convention applies in relation to some less 
frequently used powers.  The order making power therefore gives the Scottish Ministers 
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flexibility to refine the list of enactments in subsection (4), should it subsequently be considered 
that it is no longer appropriate to lay certain types of instrument before the Parliament, or indeed 
should it be considered desirable to lay before the Parliament instruments which have not 
previously been subject to that requirement. 

Choice of procedure 
10. The power is to be used to amend primary legislation (that is section 30(4) of the Bill). 
Further, its exercise will affect the arrangements for parliamentary scrutiny of subordinate 
legislation.  For both of those reasons it is considered appropriate that orders made under the 
power be subject to the affirmative procedure. 

Section 56A – orders 

Provision 
11. Section 56A makes provision for the order making powers in the Bill, with the exception 
of those in section 28, to include the power to make such transitional, transitory or saving 
provisions as the Scottish Ministers consider necessary or expedient. 

Reason for taking power 
12. The order making powers in the Bill allow Scottish Ministers to modify certain of the 
Bill’s provisions or, in some circumstances, other enactments.  The inclusion of a power to make 
transitional, transitory or savings provision within those powers will enable appropriate 
provision to be made to ensure a smooth transition to the modified provisions. 

Choice of procedure 
13. This power will attract the procedure applied to the original order making power for the 
reasons expressed in the original Delegated Powers Memorandum and in this Supplementary 
Memorandum. 

Section 56B(1) – Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Affirmative 

Provision 
14. Section 56B(1) will enable the Scottish Ministers to make, by order, such supplementary, 
incidental or consequential provision as they consider appropriate for the purposes of, in 
consequence of, or for giving full effect to, any provision of the Bill.  Such an order may modify 
any enactment. 

Reason for taking power 
15. By its nature the Bill will amend other enactments in a sweeping way.  For instance, 
schedule 3 will gloss the provision made in pre-commencement enactments in relation to the 
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parliamentary scrutiny of subordinate legislation made under those enactments.  While every 
care has been taken to ensure the effectiveness of schedule 3, it is possible that it may not operate 
as intended in relation to all pre-commencement enactments.  

16. The order making power provided for in section 56B(1) will enable the Scottish Ministers 
to resolve any unforeseen difficulties in the Bill’s operation. 

Choice of procedure 
17. This power may be used to permanently amend or modify the operation of primary 
legislation.  For that reason it is appropriate that instruments made under it are subject to the 
affirmative procedure. 

Section 56B(2) – Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Negative 

Provision 
18. The power in section 56B(2) will allow the Scottish Minister to make, by order, such 
transitional, transitory or savings provisions as they consider necessary or expedient in 
connection with the coming into force of the Bill’s provisions. 

Reason for taking power 
19. Provision may be needed to ensure a smooth transition from the current position to that 
which will exist once the Bill is enacted.  Unforeseen issues may arise at the time of 
implementation which require transitional or transitory provisions or the saving of repealed 
provisions. 

Choice of procedure 
20. The negative procedure is considered appropriate as this power will be used to make 
technical adjustments to facilitate the transition from the pre-commencement regime to the new 
regime to be created by the Bill. 
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Subordinate Legislation Committee 
 

Remit and membership 

 
 
Remit: 
 
1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter; 
 
(iii) Pension or grants motion as described in Rule 8.11A.1; 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
 
Membership: 
 
Jackson Carlaw 
Margaret Curran 
Bob Doris 
Helen Eadie 
Rhoda Grant 
Ian McKee (Deputy Convener) 
Jamie Stone (Convener) 
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Committee Clerking Team: 
 
Clerk to the Committee 
David McGill 
 
Assistant Clerk 
Jake Thomas 
 
Support Manager 
Stephen Fricker 
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Subordinate Legislation Committee 
 

26th Report, 2010 (Session 3) 
 

Interpretation and Legislative Reform (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meetings on 27 April 2010, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Interpretation and Legislative 
Reform (Scotland) Bill as amended at Stage 2.  The Committee submits this report 
to the Parliament under Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  

Delegated Powers Provisions 

The Committee considered the supplementary DPM and other delegated powers 
in the Bill and is content with the powers contained in sections: 1, 30(5), 42, 56A, 
56B and 56B(2). 

                                            
1 Interpretation and Legislative Reform (Scotland) Bill Supplementary Delegated Powers 
Memorandum.  
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Interpretation and Legislative Reform (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 
 

The Bill will be considered in the following order— 
 

Sections 1 to 57 Schedules 1 to 4 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Bruce Crawford 
 

1 In section 26, page 9, line 10, after <(2)(b)> insert <on an address in the United Kingdom> 

Section 27 

Bruce Crawford 
 

2 In section 27, page 9, line 23, leave out from <unless> to end of line 24 

Bruce Crawford 
 

3 In section 27, page 9, line 33, at end insert— 

<(ca) a function of the High Court of Justiciary of making an act of adjournal under an 
enactment,  

(cb) a function of the Court of Session of making an act of sederunt under an 
enactment, and> 

Bruce Crawford 
 

4 In section 27, page 9, line 37, at end insert— 

<(  ) a function falling within subsection (2)(a), (c), (ca) or (cb) where the enactment 
conferring the function or any other enactment provides that the function is not to 
be exercisable by Scottish statutory instrument,> 

Bruce Crawford 
 

5 In section 27, page 10, line 5, at end insert— 

<(  ) Section 10 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1966 (c.19) 
(acts of adjournal and acts of sederunt to be statutory instruments) is repealed.> 

SP Bill 27A-ML  Session 3 (2010) 
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Section 28 

Helen Eadie 
 

22 In section 28, page 10, line 13, leave out <28> and insert <40> 

Helen Eadie 
 

24 In section 28, page 10, line 30, leave out subsection (8) and insert— 

<(  ) In calculating the period of 40 days mentioned in subsection (2) or (3), no account is to 
be taken— 

(a) in the case of subsection (2), of any time during which the Scottish Parliament is 
dissolved or in recess for more than 16 days, 

(b) in the case of subsection (3), of any time during which the Scottish Parliament is 
dissolved or in recess for more than four days.> 

After section 28 

Helen Eadie 
 

25 After section 28, insert— 

<Modification of section 28 in case of certain instruments 

(1) This section applies where— 

(a) a Scottish statutory instrument to which section 28 applies is revoked— 

(i) before it comes into force, and 

(ii) before the expiry of the period of 40 days mentioned in section 28(3), 

(b) the instrument is not revoked as a result of the Scottish Parliament resolving that it 
be annulled, 

(c) the responsible authority which revoked the instrument (the “original 
instrument”)— 

(i) lays another instrument (the “replacement instrument”) before the 
Parliament in accordance with section 28(2), and 

(ii) at the same time as laying the replacement instrument, lays before the 
Parliament the statement mentioned in subsection (2), and 

(d) the Subordinate Legislation Committee certify that they agree with the statement 
referred to in paragraph (c)(ii). 

(2) The statement referred to in subsection (1)(c)(ii) is one stating that— 

(a) the replacement instrument is in substantially the same terms, and is to 
substantially the same effect, as the original instrument, and 

(b) the changes made to it compared with the original instrument are only such as are 
required to meet, and are in accordance with, relevant recommendations made by 
the Subordinate Legislation Committee in relation to the original instrument. 
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(3) Section 28(3) applies as if, for the reference to the period of 40 days beginning with the 
date on which the instrument is laid there were substituted a reference to the period of 
15 days beginning with the date on which the Subordinate Legislation Committee 
certifies that they agree with the statement laid in accordance with subsection (1)(c)(ii). 

(4) Subsection (3) applies only if the replacement instrument is laid before the expiry of the 
period of 40 days beginning with the day on which the original instrument was laid. 

(5) In this section— 

“relevant recommendations” means recommendations of such type as are 
specified in standing orders of the Parliament, 

“responsible authority” has the meaning given by section 28(9), 

“Subordinate Legislation Committee” means the committee of the Parliament, for 
the time being constituted under the Parliament’s standing orders, the remit of 
which includes the scrutiny of subordinate legislation.> 

Section 33 

Bruce Crawford 
 

6 In section 33, page 13, line 14, leave out <Otherwise, any> and insert <Any other> 

Bruce Crawford 
 

7 In section 33, page 13, line 15, at end insert— 

<(  ) References in this section to devolved subordinate legislation do not include references 
to subordinate legislation in relation to which an enactment provides, or has the effect of 
providing, that the subordinate legislation, or the Scottish statutory instrument 
containing it, cannot remain in force unless it is approved by resolution of the Scottish 
Parliament.> 

Schedule 2 

Bruce Crawford 
 

8 In schedule 2, page 24, line 38, at end insert— 

<(  ) If provision is made in any pre-commencement enactment which disapplies that section 
in relation to the function, then the function is not to be exercisable by Scottish statutory 
instrument. 

Functions of making acts of adjournal or acts of sederunt 
(1) This paragraph applies in relation to any function of the High Court of Justiciary of 

making acts of adjournal or the Court of Session of making acts of sederunt under a pre-
commencement enactment. 

(2) If provision is made in the pre-commencement enactment conferring the function for the 
function to be exercisable otherwise than by statutory instrument, then the function is 
not to be exercisable by Scottish statutory instrument.> 
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Schedule 4 

Bruce Crawford 
 

9 In schedule 4, page 27, line 35, leave out <Section 28 applies> and insert <Sections 28 and 31 
apply> 

Bruce Crawford 
 

10 In schedule 4, page 27, line 35, leave out <it applies> and insert <they apply> 

Bruce Crawford 
 

11 In schedule 4, page 27, line 37, leave out <it> and insert <them> 

Bruce Crawford 
 

12 In schedule 4, page 28, line 20, leave out <Section 30 applies> and insert <Sections 30 and 31 
apply> 

Bruce Crawford 
 

13 In schedule 4, page 28, line 20, leave out <it applies> and insert <they apply> 

Bruce Crawford 
 

14 In schedule 4, page 28, line 22, leave out <reference in it> and insert <references in them> 

Bruce Crawford 
 

15 In schedule 4, page 28, line 23, leave out <a reference> and insert <references> 

Long Title 

Bruce Crawford 
 

16 In the long title, page 1, line 3, leave out from first <to> to <law;> in line 4 
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SP Bill 27A-G 1 Session 3 (2010) 
 

Interpretation and Legislative Reform (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
Groupings of amendments 

 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.  

Group 1: Postal service of documents 
1 

Group 2: Scottish statutory instruments - acts of adjournal/sederunt and Orders 
in Council 
2, 3, 4, 5, 8 

Group 3: Duty to lay instruments - time limits 
22, 24 

Debate to end no later than 25 minutes after proceedings begin 
 

Group 4: Modification of section 28 in case of certain instruments 
25 

Group 5: Combination of powers - exclusion of instruments subject to 
emergency procedure 
6, 7 

Group 6: Application of section 31 to statutory instruments 
9, 10, 11, 12, 13, 14, 15 

Group 7: Amendment to long title 
16 

Debate to end no later than 45 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 69  Session 3 
 

Meeting of the Parliament 
 

Wednesday, 28 April 2010  
 

Note: (DT) signifies a decision taken at Decision Time. 

The meeting opened at 2.00 pm. 

Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-6213—That the Parliament agrees that, during Stage 3 of the Interpretation and 
Legislative Reform (Scotland) Bill, debate on groups of amendments shall, subject to 
Rule 9.8.4A, be brought to a conclusion by the time limits indicated, each time limit 
being calculated from when the Stage begins and excluding any periods when other 
business is under consideration or when a meeting of the Parliament is suspended 
(other than a suspension following the first division in the Stage being called) or 
otherwise not in progress:  

Groups 1 to 3: 25 minutes 
Groups 4 to 7: 45 minutes. 

The motion was agreed to. 

Interpretation and Legislative Reform (Scotland) Bill - Stage 3: The Bill was 
considered at Stage 3. 

The following amendments were agreed to without division: 1, 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 15 and 16. 

The following amendments were moved and, with the agreement of the Parliament, 
withdrawn: 22 and 25 

Amendment 24 was not moved. 

Interpretation and Legislative Reform (Scotland) Bill: The Minister for 
Parliamentary Business (Bruce Crawford) moved S3M-6167—That the Parliament 
agrees that the Interpretation and Legislative Reform (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Interpretation and Legislative 
Reform (Scotland) Bill: Stage 3 

14:06 
The Presiding Officer (Alex Fergusson): In 

dealing with the next item of business, members 
should have the bill as amended at stage 2, which 
is SP bill 27A; the marshalled list, which is SP bill 
27A-ML; and the groupings, which I, as Presiding 
Officer, have agreed. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
of the afternoon. The period of voting for that 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after any debate. All other divisions will be 30 
seconds. 

Section 26—Service of documents 

The Presiding Officer: We come to group 1. 
Amendment 1, in the name of the minister, is the 
only amendment in the group. 

The Minister for Parliamentary Business 
(Bruce Crawford): Amendment 1 limits the 
presumption that documents that have been sent 
by post are delivered within 48 hours of being sent 
to documents that are sent to a United Kingdom 
address. Section 26 currently provides that 
documents that are sent by post are assumed to 
be delivered within 48 hours of being sent. That 
presumption would apply as the default position to 
documents that were sent to any address, whether 
in the United Kingdom or otherwise. 

After further consideration, the Government 
believes that the presumption may be unrealistic 
for addresses outside the United Kingdom. The 
efficiency of postal services in countries in which 
documents might be served has to be taken into 
account. If provision is needed in respect of the 
presumed delivery of documents that are served 
outside the United Kingdom, it will be more 
appropriate to address that in the particular bill or 
Scottish statutory instrument. Consideration could 
then be given, in the context of the particular 
policy area, to the countries in which it is expected 
that documents will be served, and to the types of 
documents that will be served. That will ensure 
that a reasonable period is set for the presumption 
of delivery that is tailored to the legislation in 
question, thereby properly implementing the policy 
underpinning the provisions. 

The Government believes that that is necessary 
because of the range of matters for which the 
provision would have to provide rules. For 
example, different provisions might be appropriate 
for notices or service of legal documents under 
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contract law or in relation to family matters. That is 
why we propose to limit the current provisions to 
the United Kingdom. 

I move amendment 1. 

Amendment 1 agreed to. 

Section 27—Definition of “Scottish statutory 
instrument” 

The Presiding Officer: We come to group 2. 
Amendment 2, in the name of the minister, is 
grouped with amendments 3 to 5 and 8. 

Bruce Crawford: The amendments make 
technical adjustments to the definition of statutory 
instrument. They deal with two main areas. 

Amendments 3 and 5 deal with the rules of 
court, and are intended to simplify the route to 
classifying as SSIs acts of adjournal and acts of 
sederunt, which are types of instrument that are 
used to make court rules.  

In its stage 1 report, the Subordinate Legislation 
Committee asked the Government about the 
classification of court rules as Scottish statutory 
instruments. At the moment, the bill provides for 
them to be SSIs, but to work that out, we would 
need to look to the parent act—the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1966—
and section 27 of and schedule 2 to the bill, which 
is unhelpfully convoluted. Amendment 3 simplifies 
the position by providing for every act of adjournal 
and act of sederunt to be an SSI. We have 
consulted the Lord President of the Court of 
Session on the changes and he supports them. 

Section 27 currently provides that all orders, 
rules and regulations and all orders in council are 
to be SSIs automatically. In some cases, the 
legislature has provided—and, in future, this 
Parliament may wish to provide—an exception to 
the default rule. The bill already allows for that in 
relation to orders, rules and regulations by 
providing that they are not to be SSIs if the 
legislature makes provision to that effect. No such 
exception is currently made for orders in council. 
Amendments 4 and 8 will extend the exception to 
cover orders in council, acts of adjournal and acts 
of sederunt. 

I move amendment 2. 

Amendment 2 agreed to. 

Amendments 3 to 5 moved—[Bruce Crawford]—
and agreed to. 

Section 28—Instruments subject to the 
negative procedure 

The Presiding Officer: We move to group 3. I 
call amendment 22, in the name of Helen Eadie. I 
was going to call Helen Eadie to move 

amendment 22—[Interruption.] Ms Eadie, you are 
late for this group of amendments, which is not 
helpful. You are due to speak. 

I repeat: I call Helen Eadie to move amendment 
22 and to speak to the other amendment in the 
group. 

Helen Eadie (Dunfermline East) (Lab): My 
apologies to the chamber. 

The purpose of the amendments is to provide a 
procedure that enhances the opportunity for 
parliamentary scrutiny of SSIs that are subject to 
negative procedure while meeting the concerns of 
the Government that the procedure does not 
impede the effective and efficient delivery of 
Government business. 

Amendment 22 would increase from 28 to 40 
days the minimum period before such an 
instrument could come into force after being laid 
before the Parliament. Its effect is to ensure that 
the Parliament has an opportunity to annul the 
instrument before it comes into force. Amendment 
24 is intended to meet the Government’s objection 
that that system would be impracticable, 
particularly during the summer recess, because it 
would mean that such instruments could not come 
into force, without breaching that rule, not just for 
the additional period of 12 days—that is, 28 days 
plus 12—but for the additional period of 76 days.  

Amendment 24 is intended to address that 
objection by providing that, in calculating the 40-
day period for this purpose, no account is to be 
taken of any period during which the Parliament is 
in recess for more than 16 days, and not just the 
four days that are currently provided for. The 
amendment would mean that, unlike in the present 
position, the 40-day period before an SSI can 
come into force would not stop running during the 
shorter recesses in February, at Easter, in October 
and, depending on the length of the holiday, at 
Christmas. As I pointed out at stage 2, that would 
mean that an SSI could come into force earlier 
than it could under the terms of the bill. However, 
the period would stop running after the 16th day 
during the summer recess. In effect, that would 
mean that the period of 40 days during the 
summer recess would be calculated in such a way 
as to achieve precisely the same result as would 
be achieved in calculating the period of 28 days 
under the terms of the bill.  

In my opinion, the minister has not considered 
the combined effect of the amendments and has 
treated them as stand-alone. The minister also 
seems to have failed to realise that, in the case of 
the summer recess, amendment 24 would have 
precisely the same effect as his proposal to have a 
28-day laying period. In the case of the shorter 
recesses, it would be more beneficial to the 
Government’s position because, as I stated at 
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stage 2, SSIs could be brought into force slightly 
earlier than under his proposals in the bill. 

14:15 
The only other argument is that it might be 

confusing to calculate the 40-day periods 
differently for different purposes. However, the key 
point is that this is being done for different 
purposes—one to calculate the period for 
annulment and the other to calculate the period 
before the instrument can come into force. As 
such, I question whether it is really as confusing 
as has been said. 

It is necessary to take into account the reason 
for the difference: it is simply to accommodate the 
minister’s concern that, particularly over the 
summer recess, it would be impracticable for both 
periods to be the same. The amendments seek to 
minimise those concerns by devising a way of 
ensuring that, at least over the summer recess, 
the practical effect is the same as the minister’s 
proposal for 28 days. In an ideal world, the way of 
calculating the 40-day periods for both purposes 
would be the same.  

The minister also stated at stage 2 that any 
move to a 40-day period would result in the 
constitutional irony of affirmative instruments 
progressing through Parliament more quickly than 
negative instruments. He said that members 
should view that with concern. However, the hard 
reality is that that could also be the case under the 
bill, because there are no time periods for 
affirmative instruments 

It seems to me that what is fundamentally wrong 
with the minister’s arguments is that he has simply 
misunderstood the combined effect of the 
amendments. He has treated what is now 
amendment 22 on its own and made the same 
arguments against extending the laying period to 
40 days as he used at stage 2, without realising 
that amendment 22 has to be read with 
amendment 24. He has also failed to realise that 
the effect of amendment 24 in the case of the 
summer recess would be precisely the same as 
his proposal to have a 28-day laying period. In the 
case of the short recesses, that would be more 
beneficial to the Government’s position because, 
as stated at stage 2, SSIs could be brought into 
force slightly earlier than under his proposals in 
the bill. 

The only other argument is that it might be 
confusing to calculate the 40-day periods 
differently for different purposes. However, the key 
point is that this is being done for different 
purposes—one to calculate the period for 
annulment and the other to calculate the period 
before the instrument can come into force. As 
such, I question whether it really is confusing.  

It is necessary to take into account the reason 
for the difference: it is simply to accommodate the 
minister’s concern that, particularly over the 
summer recess, it would be impracticable for both 
periods to be the same. The amendments seek to 
minimise those concerns by devising a way of 
ensuring that, at least over the summer recess, 
the practical effect is the same as the minister’s 
proposal for 28 days. In an ideal world, the way of 
calculating the 40-day periods for both purposes 
would be the same. 

At stage 2, Dr Ian McKee stated that the 
Subordinate Legislation Committee, in its 12th 
report in 2008, came to the unanimous view that to 
extend from 21 to 28 days would be unworkable. 
That view was arrived at before the committee 
started its scrutiny of the bill, so I counter that 
argument by saying that the committee heard from 
witnesses, when we took evidence at stage 1, that 
the proposal would be workable. 

The minister also said at stage 2 that the 
concept of subordinate legislation arose initially 
from a recognition of the need to allocate valuable 
parliamentary time to allow the Parliament proper 
control over how it focuses its scrutiny. He said 
that the amendments would cut across that 
approach without giving the Parliament or the 
Government proper opportunity to consider the 
consequences. This point is not understood: 
Parliament delegates its legislative power to the 
Government and has a constitutional right to 
supervise how it is exercised. The real question is 
how to maintain the balance between the 
Government and the Parliament. 

I move amendment 22. 

Ian McKee (Lothians) (SNP): Helen Eadie 
might not find her explanation confusing, but I 
venture to suggest that the massed ranks of the 
Labour Party behind her find it extremely 
confusing—in fact, they probably still study the text 
before they come in to speak. 

The matter that we are discussing could 
misguidedly be construed as an argument 
between the Government and the Parliament, but 
two points must be made. First, whatever we 
decide to do today will affect the process of 
government for many years. During that time, 
Governments might change. I hope not, but those 
who are in opposition today might form a 
Government in the future. Secondly, although it is 
not in the interests of Parliament or the people of 
Scotland to have rushed legislation, it is also not in 
the public interest to have inordinate delays in the 
system—a sort of parliamentary constipation—or a 
confused system.  

It was probably for this reason that the then 
Minister for Parliamentary Business, Margaret 
Curran, proposed in November 2006 that the 21-
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day period be extended to 28 days, a position that 
was accepted after extensive evidence taking, as 
Helen Eadie said, by the Subordinate Legislation 
Committee and which is contained in our report of 
2008, which had the unanimous support of the 
committee, including Helen Eadie. That report was 
made after we took evidence from many 
witnesses. The witnesses who gave evidence on 
this bill were, to a large extent, the same 
witnesses whose account had been listened to 
and then discounted by our committee, including 
Helen Eadie. Furthermore, a sample of committee 
conveners consulted at the time all agreed that the 
28-day proposal was very much to be welcomed. 

Even on reflection, I am sure that the 
recommendations of successive Ministers for 
Parliamentary Business and of our own committee 
are still valid, so I oppose amendments 22 and 24. 

Bruce Crawford: Amendment 22, in the name 
of Helen Eadie, would, as she says, increase to 40 
days the minimum period between laying before 
the Parliament an instrument that is subject to 
negative procedure and its coming into force. The 
minimum period at present is 21 days. The bill 
already provides for that period to be increased to 
28 days. I must admit that I was surprised that 
Helen Eadie brought back these amendments, 
following the discussion at stage 2. As recognised 
by Ian McKee, having taken evidence and 
carefully considered the issues, the conclusion 
reached by the Subordinate Legislation Committee 
in its 2008 report, which formed much of the basis 
of this bill, was that increasing the minimum period 
to 40 days would probably be unworkable. In 
reaching that conclusion, the committee 
considered evidence that it received from the then 
Minister for Parliamentary Business, Margaret 
Curran, who said that a move to 40 days would 
cause 
“considerable difficulties in keeping the show on the 
road.”—[Official Report, Subordinate Legislation 
Committee, 21 November 2006; c 2131.] 

The idea of increasing the period to 40 days 
was raised again in the Subordinate Legislation 
Committee’s stage 1 report. Committee members 
were divided on the issue. I concede that there 
was some feeling that the evidence that the 
Government had given for opposing such a move 
reflected worst-case scenarios, and members 
called for further examples before stage 2. The 
Government responded properly and provided 
those examples. After reflection on them, an 
amendment with terms identical to those of the 
amendment that we are considering now was 
voted down by the committee at stage 2. Liberal 
Democrat, Conservative and Scottish National 
Party members voted against the amendment, 
with only Labour members being in favour. 

Let me briefly set out again the robust and 
reasonable case that the Government—and, for 
that matter, previous Governments and Labour 
ministers—made for setting the relevant period at 
28 days. The decision was taken after close 
consideration and analysis of the broader 
constitutional framework and the day-to-day, 
practical impact on stakeholders. A move to 40 
days would significantly reduce the speed with 
which Governments and the Parliament can 
transact business. That would be to the detriment 
not of Governments, which do not make statutory 
instruments for their own good, but of the people 
of Scotland. Such a move would also damage the 
Parliament’s reputation. 

The Government’s formal response to the 
committee’s stage 1 report offered what I consider 
to be a thorough, comprehensive and conclusive 
analysis of the practical difficulties that would 
arise. Increasing the period to 40 days would 
significantly reduce the speed and efficiency with 
which the Government and the Parliament can 
transact business. Although the difference 
between 28 days and 40 days is nominally only 12 
days, obviously, it must be remembered that 
parliamentary recesses are not counted in the 
number of days. 

If the proposal was applied in the current year, 
only instruments that were laid on 5 and 6 
January, between 12 April and 16 May and 
between 25 October and 10 November could 
complete the necessary 40 days before the start of 
the next recess. On average, a negative 
instrument that was laid under a 40-day regime 
would take about 54 days to come into force. An 
instrument that was laid between 27 May and 28 
June would take 103 days to complete scrutiny 
and an instrument that was laid between 29 June 
and 3 September would take anything up to 119 
days to complete scrutiny. 

As I explained in my letter of 12 February to the 
Subordinate Legislation Committee, such impacts 
cannot be addressed through improved 
management of Government business. It is the 
responsibility of any Government to ensure that its 
legislative proposals can be progressed without 
undue delay. Although it is true that amendment 
24 seeks to make some attempt to lessen the 
impact by providing a complex mechanism for 
calculating the 40-day period, in practice it would 
alter only the points of the year at which 
problematic gluts of instruments would occur. 

To Helen Eadie I say, as gently as I can, that I 
fully understand the implications of amendment 
24. It would give rise to considerable complexity 
and confusion, and its illogicality is also revealed 
in the mechanism for lessening its otherwise 
absurd effects. There is no reason why, at some 
points of the year, 28 days is thought to provide 
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sufficient scrutiny time while at others 40 days is 
required. Such an approach is frankly inconsistent 
with the bill’s entire ethos. 

The Presiding Officer: I am afraid that I must 
hurry you, minister. 

Bruce Crawford: As the bill’s whole purpose is 
to remove additional and unnecessary layers of 
complexity, I ask the Parliament to reject 
amendments 22 and 24. 

The Presiding Officer: Mrs Eadie, I can give 
you one minute to wind up and indicate whether 
you are pressing or withdrawing amendment 22. 

Helen Eadie: I welcome the fact that the period 
is at least being increased from 21 to 28 days. 
That will be good news for the Subordinate 
Legislation Committee. I should also set the record 
straight for Ian McKee yet again: the committee 
did not reach a unanimous decision in the private 
session at stage 1. For a start, Margaret Curran 
and Jackson Carlaw were not present, there was a 
division, and, indeed, the convener of the 
committee supported some of the arguments that I 
advanced. 

That said, I listened to what the minister said 
and I accept a great deal of it, although there are 
certain aspects that I will hold on to for another 
occasion. However, I am content to withdraw 
amendment 22. 

Amendment 22, by agreement, withdrawn. 

Amendment 24 not moved. 

After section 28 

The Presiding Officer: We come to group 4. 
Amendment 25, in the name of Helen Eadie, is the 
only amendment in the group. 

Helen Eadie: Amendment 25 seeks to remove 
another defect by allowing an instrument that is 
subject to negative procedure to be amended to 
address technical points that the Subordinate 
Legislation Committee has raised, without having 
to restart the clock on the 28-day period—or what 
would have been the 40-day period if amendment 
22 had been agreed to—that is set out in sections 
28(2) and 28(3). 

One problem with negative procedure is that it 
does not readily allow for amendments to be made 
to an instrument to meet the vast number of 
technical points that the Subordinate Legislation 
Committee receives and raises. Such instruments 
cannot simply be withdrawn; they have to be 
revoked. A new instrument then has to be made 
and laid in compliance with both the 28-day period 
before it can come into force and the period for its 
annulment. An instrument that is subject to 
affirmative procedure does not suffer from such 
defects: because it is laid in draft form, it can be 

withdrawn and relaid without incurring any time 
penalty. 

Amendment 25’s intention is to allow 
instruments subject to negative procedure to be 
revoked, remade and relaid without suffering such 
a penalty by providing that the new instrument 
effectively takes the place of the old instrument as 
far as the time periods are concerned. The only 
qualification is that only amendments that are 
intended to address technical points that the 
Subordinate Legislation Committee has raised, 
and which have been certified by the committee 
convener, can be made. 

One might object to amendment 25’s reference 
to the Subordinate Legislation Committee, as it is 
not the practice to refer to named committees of 
the Parliament. However, the Subordinate 
Legislation Committee is a mandatory committee 
under standing orders and it is unlikely to change 
its name. It is not thought that there is any other 
way of restricting amendments to those that deal 
with the Subordinate Legislation Committee’s 
technical points and one might well argue that 
permitting policy amendments that address points 
that have been raised by, for example, subject 
committees would be going too far and might be 
undesirable. 

I move amendment 25. 

14:30 
Bruce Crawford: If I understand the position 

correctly, amendment 25 derives from 
recommendation 16 of the Subordinate Legislation 
Committee’s 12th report of 2008, “Inquiry into the 
Regulatory Framework in Scotland”, which is the 
precursor to the bill. Given the report’s contents, I 
understand the intention to create a procedure to 
deal with minor and technical changes—matters 
that do not relate to policy, do not affect the 
validity or meaning of the instrument and have no 
other substantive legal effect. As required by that 
report, the proposal was considered carefully and 
fully by officials representing both the Parliament 
and the Government, and their conclusion was 
that it was not possible to create a procedure to 
deal with this matter that was both proportionate 
and practical. As a result, the Subordinate 
Legislation Committee agreed that it should not be 
pursued as part of this programme of legislative 
reform. 

Amendment 25 shows us why that was agreed. 
What the amendment proposes would be unduly 
onerous, would have little practical benefit and 
would create complication where none need exist. 
As I have said before, one of the bill’s main aims is 
to create a simple, workable regime for us to work 
with. Amendment 25 would cut across that aim. Its 
proposed procedure would be cumbersome and 
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resource intensive for both the Government and 
the Parliament. It would require additional 
procedures for both and amendments to the 
standing orders for matters which, in any event, 
are normally dealt with as soon as practicable. 
Amendment 25 runs counter to the bill’s attempt to 
simplify and streamline subordinate legislation 
procedure, as it would introduce an unnecessary 
and entirely disproportionate level of complexity. 

The simple fact is that the Government fully 
accepts, as did previous Governments, its 
responsibility to ensure that SSIs are competent 
and correct before they are laid before Parliament. 
Where errors occur—I accept that they will occur 
from time to time—it is right and proper that any 
Government accepts the consequences. If we get 
something wrong, we are committed to correcting 
the mistake transparently and in a way that 
enables the Parliament, including both the lead 
committee and the Subordinate Legislation 
Committee, to give the revised instrument full 
consideration, so I do not favour a shortcut 
measure of the kind proposed in amendment 25, 
which would not assist the Parliament or make the 
system more effective or efficient. In short, what 
the amendment proposes is unnecessary, 
complex and disproportionate. I therefore urge 
members to oppose amendment 25. 

The Presiding Officer: I call Helen Eadie to 
wind up very briefly and either press or withdraw 
amendment 25. 

Helen Eadie: I hear what the minister says and 
I welcome his acknowledgement that the issue 
behind amendment 25 was initially raised as a 
concern by the Subordinate Legislation 
Committee. It may well be that, by the time the 
Subordinate Legislation Committee’s next annual 
report is being prepared, the minister will be 
persuaded to look at the issue again. I feel certain 
that the monitoring that the committee is now 
establishing will illustrate clearly the extent to 
which errors occur every year. However, having 
heard what the minister said, I will accept his view 
for today. I therefore seek to withdraw amendment 
25. 

Amendment 25, by agreement, withdrawn. 

Section 33—Combination of certain powers 

The Presiding Officer: We come to group 5. 
Amendment 6, in the name of the minister, is 
grouped with amendment 7. 

Bruce Crawford: Section 33(4) provides that 
where a statute imposes additional obligations on 
the person making an instrument—for example, a 
requirement to consult on a draft instrument before 
it is laid before the Parliament—those obligations 
remain. Amendment 6 is a straightforward drafting 

amendment that is intended to clarify the meaning 
of section 33(4) by improving its language. 

Amendment 7 is intended to address an issue 
that Helen Eadie raised at stage 2. Members of 
the Subordinate Legislation Committee will recall 
that section 33 will allow powers that are subject to 
different parliamentary procedures to be exercised 
together in a single instrument. Helen Eadie asked 
whether section 33 goes too far and whether some 
procedures should not be displaced by the 
combination of powers. The only example that the 
Government has identified that might theoretically 
create a difficulty is class 3 instruments, which 
involve the so-called emergency procedure. Under 
emergency procedure, an instrument can come 
into force straight away, but can remain in force 
only beyond a certain period if the Parliament 
approves it. 

It was never intended that section 33 should be 
used to combine powers subject to the emergency 
procedure, so amendment 7 will ensure that that 
can never happen, which I hope will put members’ 
minds at rest. I am grateful to Helen Eadie for 
bringing the point to my attention and, of course, 
for all of the careful consideration that she has 
devoted to such issues over recent months. 

I move amendment 6. 

Amendment 6 agreed to. 

Amendment 7 moved—[Bruce Crawford]—and 
agreed to. 

Schedule 2—Scottish statutory instruments: 
transitional and consequential provision 

Amendment 8 moved—[Bruce Crawford]—and 
agreed to. 

Schedule 4—Application of Part 2 to 
statutory instruments laid before the 

Parliament 

The Presiding Officer: We come to group 6. 
Amendment 9, in the name of the minister, is 
grouped with amendments 10 to 15. 

Bruce Crawford: This is a suite of technical 
amendments. They deal with the treatment of UK 
statutory instruments that are subject to procedure 
in the Parliament. Schedule 4 to the bill already 
provides that references to “Scottish statutory 
instrument” in sections 28 and 30 can be read, 
where required, as applying to UK statutory 
instruments. The amendments will provide for 
references to “Scottish statutory instrument” in 
section 31 to be read, where required, as applying 
to UK statutory instruments. 

It might be helpful if I explain that section 31 
sets out the consequences for failure to comply 
with the requirements for the laying of instruments 
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that are provided for in sections 28 and 30. The 
consequence is a requirement that the responsible 
authority explain in writing to the Presiding Officer 
why the laying requirements were not complied 
with. Section 31 also provides that failure to 
comply with the requirements for the laying of 
instruments does not affect the validity of such 
instruments. 

The amendments will ensure that the terms of 
section 31, which deals with the consequences of 
failing to lay an instrument, apply to UK statutory 
instruments in the same way as they apply to 
Scottish statutory instruments. That will ensure 
that UK instruments and SSIs are treated 
consistently in the Scottish Parliament. 

From that easy and simple-to-understand 
position, I move amendment 9. 

Amendment 9 agreed to. 

Amendments 10 to 15 moved—[Bruce 
Crawford]—and agreed to. 

Long Title 

The Presiding Officer: We come to the final 
group. Amendment 16, in the name of the 
minister, is the only amendment in the group. 

Bruce Crawford: I have lodged an amendment 
to the bill’s long title. The long title sets out the 
bill’s principal purposes and gives a general 
indication of its contents. Long titles can be, and 
have been, used as an aid to the interpretation of 
the operative provisions in legislation. It is 
therefore important that the long title properly 
reflects the content of the bill as passed by the 
Parliament.  

Amendment 16 is a simple consequential 
amendment to ensure that the long title properly 
reflects the bill’s content following the removal of 
part 4 at stage 2. Part 4 would have provided the 
Government with a power to make minor changes 
to legislation to facilitate the consolidation of 
legislation. In its stage 1 report, the Subordinate 
Legislation Committee expressed concerns about 
that power and recommended that it be removed 
at stage 2. The Government accepted that 
recommendation and part 4 was duly removed at 
stage 2. Amendment 16 ensures that the bill’s long 
title reflects that change. 

I move amendment 16 

Amendment 16 agreed to. 

The Presiding Officer: That ends consideration 
of amendments. 

Interpretation and Legislative 
Reform (Scotland) Bill 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
6167, in the name of Bruce Crawford, on the 
Interpretation and Legislative Reform (Scotland) 
Bill. I invite Bruce Crawford to speak to and move 
the motion, in around six minutes please, minister. 

14:39 
The Minister for Parliamentary Business 

(Bruce Crawford): I take this opportunity to thank 
both the Subordinate Legislation Committee and 
the Standards, Procedures and Public 
Appointments Committee, and their officials, for 
their hard work in scrutinising the bill. 

This truly collaborative enterprise has involved 
the Parliament and the Scottish Government 
working together constructively for the greater 
good. As I have said before, it is an exemplar for 
the future. The importance of the bill was clearly 
demonstrated by the willingness of the committees 
to engage with the Scottish Government both in 
public and in private in order to explore and better 
understand the provisions in the bill and their 
effect. The in-depth understanding that all 
concerned have of the matters that are legislated 
for in the bill is reflected in the quality of the final 
product. 

I also take this opportunity to express my 
sincere thanks to the external stakeholders who 
contributed to both the Scottish Government’s and 
the Parliament’s consultation exercises. 

As members might be aware, the bill will repeal 
the remaining transitional orders made under the 
Scotland Act 1998. The orders were of use in that 
they allowed the Scottish Parliament immediately 
to start the important work of governing for the 
people of Scotland at the outset of devolution. 
They are being replaced with wholly Scottish 
provisions on legislative interpretation and 
procedure in devolved Scotland, decided on by 
this Parliament. After 10 years, that can only be 
right. 

The bill deals with the publication, interpretation 
and operation of acts of the Scottish Parliament 
and instruments made under them; the making of 
subordinate legislation, the definition of a Scottish 
statutory instrument and the scrutiny procedures 
that will apply in the Scottish Parliament; the 
publication of Scottish legislation, both in print and 
on the web, and its preservation for future 
generations; and the procedure that applies to 
orders that are subject to special parliamentary 
procedure. 
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The bill implements the Subordinate Legislation 
Committee’s 12th report of 2008, on its inquiry into 
the regulatory framework in Scotland, and takes 
account of the subsequent comments of both the 
Standards, Procedures and Public Appointments 
Committee and the Subordinate Legislation 
Committee, as well as the responses to the 
consultations on the bill that were carried out by 
the Government and the Subordinate Legislation 
Committee. 

For example, the bill takes a modern approach 
to the application of legislation to the Crown and 
makes it clear how instruments that are made 
using powers derived from both Westminster and 
Holyrood are to be interpreted. 

We have simplified where possible and clarified 
where we can. For example, section 27 sets out 
clearly what is included in the term “Scottish 
statutory instrument” and section 30(4) sets out 
clearly which instruments need not be laid before 
the Parliament. As recommended by the report, 
we have streamlined the number of classes of 
instrument and procedures to be followed. That 
simplification is long overdue and it will be much 
appreciated. 

We have also listened to the concerns that were 
expressed at stage 2 and provided that 
emergency instruments, because of their special 
circumstances, may not be combined with any 
other procedure. 

We have ensured that Westminster instruments 
and Scottish instruments that are being scrutinised 
by this Parliament will go through the same 
procedure. That creates certainty for the public 
and practitioners alike. 

The issues that are dealt with in the bill are all 
highly technical matters and I appreciate the 
amount of time and effort that the members of 
both committees have put into considering the 
bill’s provisions. That has ensured that we will put 
in place provisions for the interpretation of the law 
and the scrutiny of subordinate legislation by the 
Parliament of which we can be proud. 

Before I finish I commend once again the close 
co-operation of the Parliament and the Scottish 
Government on this very important bill. I hope that 
it is an example that we can follow in other cases. 

I move, 
That the Parliament agrees that the Interpretation and 

Legislative Reform (Scotland) Bill be passed. 

The Presiding Officer: I should have pointed 
out that, because the Parliament did not divide 
during consideration of amendments, we have a 
few minutes in hand, so I do not need to be too 
strict about the length of speeches. I call Paul 
Martin to speak on behalf of the Scottish Labour 
Party. 

14:44 
Paul Martin (Glasgow Springburn) (Lab): 

Your kindness overwhelms me, Presiding Officer. 
We have all recognised the importance of what 
has been a highly technical bill. I have said before 
that it is important legislation and that the subject 
has been debated since the birth of the Parliament 
way back in 1999. We have debated the issues 
and challenges surrounding the delivery of SSIs 
throughout the subject committees. 

Like others, I pay tribute to the Subordinate 
Legislation Committee for its hard work and 
diligence. Their hard work is tedious and it 
requires experience and considerable diligence. I 
commend the committee and the clerks for their 
hard work on the bill. 

I will deal with a myth that is peddled in the 
Parliament—that business managers select 
members for the Subordinate Legislation 
Committee to punish them for past endeavours. I 
assure members that Helen Eadie, Rhoda Grant 
and Margaret Curran were not appointed to the 
committee as a punishment; their membership is 
in recognition of their vast experience in the 
Parliament and in interrogating important bills that 
must be passed. The Scottish Labour Party 
congratulates those members and I hope that they 
will have many more years of enjoying the 
committee’s endeavours. 

Bruce Crawford: Particularly Margaret Curran. 

Paul Martin: A reference has been made from a 
sedentary position to Margaret Curran. I assure 
members that she, too, is a diligent member of the 
committee. I wish her good luck in the years to 
come and in—I hope—a new role. 

In the stage 1 debate, I raised issues about the 
publication and accessibility of acts. The 
committee acknowledged that 
“legislation is ... most readily accessed online and accepts 
that print copies of Scottish legislation should no longer be 
the primary means for making legislation available.” 

However, members might recall that I agreed with 
the committee’s statement that 
“the provisions of the Bill as introduced appear to fall short 
in terms of preservation of Scottish legislation.” 

I am delighted that the Government lodged stage 
2 amendments to deal with that and I am satisfied 
that we have found a way forward that will 
preserve legislation for the future. 

We have heard from Helen Eadie—I am glad 
that she arrived in time for the debate—who 
presented several challenges to the minister. To 
be fair to him, when I examined the Official Report, 
it became clear that he was looking for a way 
forward. The increase from 21 to 28 days to which 
Helen Eadie referred involved a positive exchange 
and is most welcome to Labour members. I advise 
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the minister that it is important that we continue to 
examine the system, to ensure that committees 
are given ample opportunity to interrogate bills and 
SSIs. I commend the minister for the comfort that 
he has provided on that point. 

We all agree, and I repeat, that the bill is of 
course highly technical. The debate has not been 
highly addictive for those who queued for tickets to 
the public gallery, but the bill is important and 
deals with arrangements that we have called 
several times for a review of. We will support the 
motion to pass the bill at decision time. 

14:48 
Jackson Carlaw (West of Scotland) (Con): 

They say that if a politician is given a microphone, 
they will normally find plenty to say to fill the time 
that they have, but I assure the Presiding Officer 
that he will have every opportunity to extend the 
time of others following my brief speech. 

Rarely can the timbers of this relatively new 
Parliament have shivered with so much 
excitement as they have during the bill’s progress 
through the committee rooms and the chamber. I 
will pay tribute to various people who have added 
to our excitement, enjoyment and understanding in 
dealing with the bill. The Subordinate Legislation 
Committee’s convener, Jamie Stone, managed to 
do what only Adam Boulton managed to do with 
Sky’s Scotland debate—to breathe life into 
something that would otherwise have been 
horrendously parochial. The convener did a 
splendid job of ensuring that we got through the 
business of considering extremely technical 
amendments with care. 

I was going to say to the Presiding Officer—who 
has left the chair—that I admired the gallantry that 
he showed in forcing Mrs Eadie to continue 
without interruption on entering the chamber after 
her personal rehearsal for the women’s half-
marathon. I feared for her wellbeing at one point. 
However, the committee thanks Mrs Eadie for the 
comprehensive and detailed way in which she 
shared with us, especially at stage 2, the 
extensive briefing that she had managed to amass 
on the numerous amendments that she wanted 
the committee to have an opportunity to consider. 
Although, ultimately, we did not share the 
conclusions at which she arrived, many members 
were grateful to her for the work that she did to 
highlight some of the issues. 

I thank the minister for the way in which he co-
operated with the Subordinate Legislation 
Committee throughout the process. Today he has 
resisted the temptation to make his remarks in any 
way exciting. I do not know whether that is his 
normal modus operandi but, given that this was a 
moment for him to shine, I know that he will have 

enjoyed taking the bill through the Parliament so 
safely and negotiating the withdrawal of the 
amendments that were to be considered. 

For me, the only real issue of concern was the 
Balmoral question, which was addressed at stage 
2 and to which the minister alluded in evidence to 
us. I was grateful to him for the way in which he 
was able to accommodate concerns that might 
have been expressed about the position of the 
sovereign in the consideration of legislation by the 
Parliament. I know that that will come as an 
enormous relief to all those who sit behind him on 
the nationalist benches. 

The highlight of the stage 1 debate was the 
intervention by Dr McKee, who acknowledged that 
the other parties represented in the chamber that 
have yet to form a Government in Scotland will 
look forward to that prospect. At that point, I saw 
Patrick Harvie sit forward with due attention; I, too, 
perked up. I do not know whether Dr McKee was 
anticipating a Conservative-Green coalition from 
2011. That may be what it takes—stranger things 
could happen. Dr McKee’s key point was that, 
ultimately, there is a requirement for the 
Parliament to ensure that, although instruments 
are debated in committee, they are able to 
progress through the Parliament. I say that as the 
spokesman in this debate for the one party with 
substantial representation in the Parliament that 
has not yet formed part of a devolved 
Administration in Scotland. The minister made the 
point that the consequences are not merely 
political arguments between politicians, but 
instruments that have a practical effect on the lives 
of individuals in the country. If we were to delay 
those instruments—at one point, the minister said 
that there was the potential to do so for 119 
days—the consequences for individuals would be 
considerable. 

Like other members, I am happy to conclude by 
thanking the clerks and all those who gave 
evidence to the committee, who have allowed 
consideration of a technical, necessary, rather dull 
but worthwhile bill to come to its conclusion. In its 
quiet way, the bill will improve the business of the 
Parliament and the legislation that we promote. 

14:53 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): I speak this afternoon both as 
my party’s representative in the debate and as the 
convener of the Subordinate Legislation 
Committee. I regard the convenership of the 
committee as a singular mark of my leader’s 
sincere favour. His predecessor, Nicol Stephen, 
showed similar favour to me when he promoted 
me from the Enterprise and Culture Committee to 
the Subordinate Legislation committee during the 
previous session. 
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On a serious note, I thank the clerks, not just to 
the Subordinate Legislation Committee, but to all 
committees that have been involved in the bill 
process. On behalf of all members of the 
Subordinate Legislation Committee, I offer sincere 
thanks to the legal team, which at all times kept us 
right on a subject that is quite taxing for people 
who are not up on the law of Scotland and the 
United Kingdom. As Jackson Carlaw generously 
referred to me, I equally generously refer to 
colleagues on the committee, who at all times 
showed a degree of application and dedication to 
what I have already described as a complex 
subject. 

In absolute fairness, I take this opportunity to 
refer to colleagues and former colleagues who 
were members of the Subordinate Legislation 
Committee during the previous session, because 
the process was kicked off under the convenership 
of Dr Sylvia Jackson. The previous Subordinate 
Legislation Committee laid the foundations for 
much of the work that we went on to do and that 
will be completed today. 

On a personal note, I thank the Minister for 
Parliamentary Business for his accommodating 
attitude at all times. Both formally and informally, 
he has come a long way to meet us in the middle 
and to try and deliver something acceptable to 
both sides. It would be wrong not also to mention 
the team that the minster has had behind him, in 
Her Majesty’s civil service. That is why we are 
where we are today. 

On Helen Eadie’s amendments, I give credit 
where it is due. Helen has tracked the various 
issues constantly, and she has put an enormous 
amount of time and effort into that work. I 
acknowledge the gracious manner in which she 
did not press her amendments today. Certainly, on 
the issue relating to timescale, some of us on the 
committee, in not agreeing with Helen Eadie—I 
hope in a fair and friendly way—felt that we were 
in danger of bringing the Scottish Parliament and 
its procedures into some disrepute if we laid 
ourselves open to the accusation of unnecessarily 
drawing out processes. The press is critical 
sometimes, and we want to be seen to 
demonstrate that we are acting as efficiently as we 
possibly can. I acknowledge Helen Eadie’s 
contribution. 

The bill is about improving the process of 
governance. It is about how we probe and 
evaluate that governance. It is about the 
Government and the Parliament acting as 
counterbalances. In a small way, as Jackson 
Carlaw said, today demonstrates that the Scottish 
Parliament, and indeed the Scottish Government, 
are coming of age. We have now broken free from 
the 1998 transitional arrangements. We have 
taken them, and we have changed them. The bill 

that we will, I hope, agree to later today is 
something that we can say is our own. We have 
made it ourselves—it is not something that we 
have inherited from a Westminster act, albeit a 
well-intentioned one. 

We might take different views on how far we 
wish to stray from the intent of the Scotland Act 
1998, and that is reflected through the different 
views of the parties that are represented in the 
chamber, but the point is that we have grown up. 
In a small way, as Jackson Carlaw said, what we 
are doing today will improve the processes of both 
the Scottish Parliament and the Scottish 
Government. I commend the bill to the Parliament. 

14:57 
Ian McKee (Lothians) (SNP): I am sure that 

you will agree, Presiding Officer, that this is a 
momentous occasion in the life of a member of the 
Subordinate Legislation Committee. The 
Interpretation and Legislative Reform (Scotland) 
Bill is the first bill in the Parliament for which we 
have been the lead committee. Usually, most of 
the committee’s work lies in preparation, with its 
actual meetings lasting a brief few minutes. 
Indeed, I believe that we hold the parliamentary 
record for that. 

How things changed when the bill came before 
us, with long, complex sessions, including, so I am 
told, the longest witness answer ever heard in the 
Scottish Parliament. That is what comes of asking 
lawyers to give evidence to a committee. I said 
complex. To be frank, the complexities could have 
overwhelmed us had it not been for the skilled, 
diplomatic and tactful support of our legal team 
and the committee clerks, for which I am sure 
every committee member owes a deep, deep debt 
of gratitude—not only committee members but all 
members, given the vital role that they play in 
appropriately scrutinising the Government’s 
legislative output. 

I add my thanks to the expert witnesses, who 
gave up so much time to help us through 
proceedings. 

Through the bill, the Parliament has managed to 
move on from the temporary measures that were 
adopted when it was established 10 years ago, so 
that we now have our own bespoke method of 
dealing with legislation, as befits a mature 
democracy. The scrutiny process has been 
marked by remarkable co-operation between 
Government and committee, with many of our 
suggestions and proposed amendments to the bill 
being willingly accepted by the Government. I give 
the Government credit for that. 

Members will be relieved that time limitations 
prevent me from covering every aspect of the bill, 
despite the generous offer that the Presiding 
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Officer made earlier. I am particularly pleased that 
we have clarified the procedure to be adopted 
when powers are combined—it is covered in 
section 33—and that the higher power will always 
take precedence. 

We had considerable debate about the future of 
the Queen’s printer for Scotland, in this electronic 
age when communication is more likely to be by e-
mail, rather than letter. We considered that 
information technology has not yet progressed to 
the point at which we can completely dispense 
with the printed record. It was pointed out to us 
that some libraries hold books that are hundreds 
of years old, and we could not guarantee that 
electronic copies could last so long. Therefore, the 
office of the Queen’s printer for Scotland will still 
have an obligation to produce at least some hard 
copies of acts and statutory instruments, so that 
they can be preserved for posterity. The approach 
will avoid a name change for the official in 
question; “Queen’s e-mailer” does not sound quite 
so important, does it? 

A debate has rumbled on for years about 
whether 21 days, 28 days or 40 days should be 
the minimum period before a statutory instrument 
that is subject to negative procedure can come 
into force after being laid before the Parliament. I 
join in members’ admiration of Helen Eadie for 
sprinting to the tape to give a concise explanation 
of the complicated suggestions in that regard. The 
issue has been settled today and for that we are 
truly grateful. All proposals were well thought out 
and all had merit, but a final decision had to be 
made and we can now move on to a new era in 
the management of legislation in the Parliament. 

At first sight, the bill might seem formal and dull, 
but it is really exciting. It modernises how we do 
our business and allows our Parliament to go 
about its work more efficiently. Members of the 
Subordinate Legislation Committee have largely 
thrown aside political attitudes and worked 
together—mainly harmoniously, despite the 
evidence of today’s debate—to ensure the best 
possible outcome. 

I would like to quash the rumour that the 
Scottish National Party punishes its members by 
appointing them to the Subordinate Legislation 
Committee—I would like to do that, but I have 
been on the committee for my entire time as a 
member of the Scottish Parliament, so I think that 
there might be truth in the rumour. In the context 
of comments that members have made in the 
debate, I will say that there has been a bit of a 
suspicious link between some Labour members’ 
appearance on the committee and their supposed 
indiscretions in the past. However, I am certain 
that that is a mere statistical aberration rather than 
a representation of the truth of the matter. I am 
certain that I and Helen Eadie will serve many, 

many more months on the committee, so I hope 
that I am correct in my assumption. 

This is a good bill, which has been dealt with co-
operatively by all parties. I commend it to the 
Parliament. 

15:02 
Helen Eadie (Dunfermline East) (Lab): I thank 

the Subordinate Legislation Committee clerks and 
members. It is appropriate, too, to congratulate the 
minister on his collaborative approach. He and his 
officials handled all the issues that the committee 
raised in an efficient, friendly and responsive way. 
We welcomed that. 

As Ian McKee said, the Subordinate Legislation 
Committee has made history in two ways. It was 
lead committee on a bill for the first time, and, as 
the Official Report shows, its members heard the 
longest answer ever given by a witness to a 
committee of the Parliament—at least, that is what 
Ian McKee and other committee members said. I 
leave it to members to identify the witness in 
question. I will spare him the embarrassment of 
naming him in the chamber. I know who he is and 
he knows who he is. 

Until now, the transitional arrangements have 
been regulated by transitional orders made under 
the Scotland Act 1998. Although the bill is short it 
is highly important from a legal point of view. It 
deals principally with technical matters, and given 
the legal nature of its content it will be of most 
interest to academics and the legal community. It 
contains only one new measure to make it easier 
to manage the process of consolidating legislation; 
it broadly restates the existing law, with 
amendments where appropriate, to clarify and 
modernise the legal position. However, Jackson 
Carlaw tried on more than one occasion to 
persuade committee members that the bill was 
“thrilling reading”—the Official Report shows that 
he used those words. 

A range of issues emerged during our 
consideration of the bill. We considered whether 
documents could be served electronically and 
whether the Keeper of the Records of Scotland 
could keep records in electronic form or whether 
they must be available in hard copy. We talked 
about consolidation acts, acts of the old 
Parliament of Scotland, effects on warrants and 
byelaws and the integration of European Union 
law. We took evidence on the implications of 
changes in EU law. The citizen is entitled to see 
changes in EU law in British or Scottish 
regulations before such changes become binding 
on him. 

There were only 17 responses to the 
Government’s consultation, perhaps because of its 
highly technical nature. We understand that.  
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During our evidence-taking sessions, we heard 
from a range of witnesses, such as the Faculty of 
Advocates, the Law Society of Scotland and the 
Scottish Law Commission. We heard about the 
changes in the Crown’s relationship to Scotland 
that particularly exercised Jackson Carlaw. 

I thank colleagues for their generous—I suspect 
that that should be in inverted commas—
comments, their perseverance and their 
understanding as I worked my way through 24 
amendments. I tied my colleagues to the 
committee for almost three hours that afternoon. I 
am not sure that they were blessing me then; I 
think there might have been blessings in a 
different sense.  

I also thank Paul Martin for his generous 
comments and for reassuring me about my 
membership of the committee. 

One aspect of the committee that we should 
keep secret is how long we attend for each 
meeting. I say to Ian McKee that I am not sure that 
it was wise to let that out to our business 
managers. If we let all members know about it, 
they will all queue up to serve on the committee. 

The process of changing the legislation has 
been a learning experience for me. I have learned 
particularly about the importance of ensuring that 
we scrutinise our legislation appropriately and with 
due care.  

We are especially grateful to the officials who 
serve our committee. Scarcely a week goes by but 
I marvel at the expertise and sound advice that 
they provide for the committee. I do not know how 
they have arrived at such a good knowledge and 
understanding of how we change our legislation. 

I thank the Law Society because I was only the 
vehicle through which the amendments came. I 
hope that everyone will agree that the position that 
we have arrived at in the Parliament today means 
that our processes will fit Scotland in the 21st 
century and that our focus will always be on the 
practical impact that our legislation has on the 
people whom we represent. 

I shall continue to serve on the committee for as 
long as my business manager requires me to do 
so and with gratitude. 

15:07 
Bruce Crawford: Like others, I thank all the 

members who have contributed, not only to the 
debate this afternoon, but to the many 
deliberations on the bill, whether at stage 1 or 
stage 2. Most of their contributions have been 
helpful and constructive. 

Members know by now that the provisions in the 
bill are, as I have heard everybody else say, highly 

technical in nature but of huge importance to the 
future governance of Scotland. The provisions, 
when enacted, will form the last part of the 
essential legal architecture that is needed to allow 
the Parliament and the Government properly and 
successfully to govern Scotland—if only it was that 
easy. 

The Government greatly appreciates the 
comprehensive review of the bill’s provisions that 
the committees carried out at stage 1. The 
Subordinate Legislation Committee’s stage 1 
report was an extremely useful aid to our further 
consideration of the bill, and the full and careful 
consideration of the bill at stage 2 helped to draw 
out a few further points that were addressed this 
afternoon. 

I am also grateful for the Subordinate 
Legislation Committee’s continued support for the 
general thrust of the bill and the policy that it 
implements, which was expressed during its 
parliamentary progress. It has been a good 
example of a strong and effective relationship 
between the Parliament and the Government. 

I was slightly disappointed that Helen Eadie did 
not press her amendments this afternoon. I was 
looking forward to saying that anyone who presses 
such amendments cannot seriously expect to be in 
Government. I do not know whether that changes 
my view of the Labour Party, but I have got the 
comment on the record anyway. 

I assure Jackson Carlaw once and for all that 
this Scottish National Party Government has the 
best interests of Her Majesty at heart and always 
will do. I note that that exercised him greatly 
during the stage 2 debate and I was delighted to 
give him that complete assurance. The fact that he 
has accepted it speaks volumes for his attitude to 
his work in the Parliament. 

Like Paul Martin, I am delighted that Margaret 
Curran is a member of the Subordinate Legislation 
Committee. I, too, look forward to her continuing to 
be a member of that committee for some time to 
come. 

I am not aware that Ian McKee and Bob Doris 
have been in trouble before. Indeed, they have 
done such a fantastic job on the Subordinate 
Legislation Committee that—I am sorry, guys—I 
think that they will need to stay there for some 
time to come. 

I thank Jamie Stone for his gracious comments, 
which are reciprocated. As Jackson Carlaw said, 
the way in which Jamie Stone has dealt with this 
complex bill is testament to his convenership of 
the committee, particularly the way that he allows 
a more light-hearted touch in the process. 
However, now that we know that the committee 
has such short meetings that it has plenty of time 
for tea, we will look much more closely at giving 

451



25751  28 APRIL 2010  25752 
 

 

the committee a bit more to do, as Jamie Stone 
will shortly find out when he reads the minutes of 
the most recent Parliamentary Bureau meeting. 

Jamie Stone: We will be sent to Siberia. 

Bruce Crawford: I am sure that the committee 
will be excited by what is proposed. 

On a more serious note, the Government greatly 
appreciates the comprehensive review of the bill’s 
provisions that the Subordinate Legislation 
Committee carried out at stage 1. I am delighted 
with its work, which has been a serious process of 
partnership. The committee’s report has ensured 
that, at the end of the day, we will have finely 
crafted legislation underpinning the governance of 
Scotland. The willingness to work together helped 
to build up a good level of trust on serious matters 
during the process. I believe that that allowed us 
to discuss and exchange views in a robust manner 
without losing sight of the ultimate goal. 

Together, we have taken the rules that were 
handed down to us by Westminster and 
remodelled them to serve the needs of the people 
of Scotland better. We have thus taken a further 
step on our constitutional journey. The bill will 
stand as a significant milestone on that path. 

Like Jamie Stone, I thank the civil servants who 
have supported me during the process. They 
continually had to answer my question, “Can you 
please explain this to me in layperson’s terms?” 
As those who have been involved in this highly 
technical bill will know, that has not always been 
an easy process, but my civil servants have 
supported me fantastically all the way through. 

The co-operative nature of our work on the bill 
serves as an outstanding example of the 
constructive relationship that exists between the 
Government and the Parliament. I commend the 
Interpretation and Legislative Reform (Scotland) 
Bill to the Parliament. 
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Interpretation and Legislative Reform 
(Scotland) Bill 

[AS PASSED] 
 
 
 
 
An Act of the Scottish Parliament to make provision about the publication, interpretation and 
operation of Acts of the Scottish Parliament and instruments made under them; to make provision 
about the scrutiny of subordinate legislation by the Scottish Parliament; to make provision 
(including provision for the purposes of section 94(2)(b) of the Scotland Act 1998) about orders 
subject to special parliamentary procedure; to make provision about the laying of certain 5 
documents before the Scottish Parliament; and for connected purposes. 
 
 
 

PART 1 

INTERPRETATION 

Application of Part 1 

1 Application of Part 1 10 

(1) This Part applies to— 

(a) Acts of the Scottish Parliament the Bills for which receive Royal Assent on or 
after the day on which this Part comes into force, 

(b) Scottish instruments made on or after that day, and 

(c) this Act. 15 

(2) This Part does not apply in so far as— 

(a) the Act or instrument provides otherwise, or 

(b) the context of the Act or instrument otherwise requires. 

(3) Subsection (2)(b) does not apply in relation to the application of section 20. 

(4) In this Part, “Scottish instrument” means an instrument of a type mentioned in 20 
subsection (4A) made under— 

(a) an Act of the Scottish Parliament (whenever passed), or 

(b) an Act of the Scottish Parliament and an Act of Parliament (in each case, 
whenever passed). 
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(4A) The types of instrument are— 

(a) an Order in Council, 

(b) an order, 

(c) regulations, 

(d) rules (including an act of sederunt, an act of adjournal and other rules of court), 5 

(e) a scheme, 

(f) a warrant, 

(g) byelaws. 

(5) References in this Part to an Act of the Scottish Parliament include references to a 
provision of an Act of the Scottish Parliament. 10 

(6) References in this Part to a Scottish instrument include references to a provision of a 
Scottish instrument. 

(7) The Scottish Ministers may by order modify subsection (4A). 

(8) An order under this section is subject to the affirmative procedure. 

 
Commencement 15 

2 Commencement of Acts of the Scottish Parliament 

(1) Subsection (2) applies where no provision is made for the coming into force of an Act of 
the Scottish Parliament. 

(2) The Act comes into force at the beginning of the day after the day on which the Bill for 
the Act receives Royal Assent. 20 

 
3 Commencement of Acts of the Scottish Parliament and Scottish instruments: time 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
provides for the Act or instrument to come into force on a particular day. 

(2) The Act or instrument comes into force at the beginning of the day. 

 
Powers 25 

4 Exercise of powers before commencement of Act of the Scottish Parliament 

(1) This section applies where an Act of the Scottish Parliament confers power to— 

(a) make a Scottish instrument, 

(b) establish bodies corporate, 

(c) make appointments, 30 

(d) give notices or documents, 

(e) prescribe forms, or 

(f) do any other thing for the purposes of the Act. 
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(2) A power mentioned in subsection (1) may be exercised during the pre-commencement 
period if it is necessary or expedient to do so for the purpose of bringing the Act into 
force or giving full effect to the Act at or after the time when the provision conferring 
the power comes into force. 

(3) The pre-commencement period, in relation to a power mentioned in that subsection, is 5 
the period beginning with the day after the day on which the Bill for the Act receives 
Royal Assent and ending immediately before the coming into force of the provision of 
the Act that confers the power. 

(4) A power mentioned in subsection (1) may not be exercised so as to bring into force 
subordinate legislation or anything else before the provision conferring the power comes 10 
into force. 

 
5 Power to appoint to an office 

(1) If an Act of the Scottish Parliament confers power to appoint a person to an office, the 
power includes power— 

(a) to determine the terms and conditions of appointment, 15 

(b) to remove or suspend a person from the office, 

(c) to reappoint a person to the office, 

(d) to reinstate a person in the office, 

(e) where subsection (2) applies, to appoint a person to the office in place of the last 
holder of the office. 20 

(2) This subsection applies where— 

(a) the office is vacant, 

(b) the person holding the office is suspended from office, or 

(c) the person holding the office is incapacitated in a way that affects the performance 
of the person in the office. 25 

 
6 Power to revoke, amend and re-enact 

(1) Subsection (2) applies where an Act of the Scottish Parliament confers power (“the 
principal power”) to make a Scottish instrument. 

(2) The principal power includes power (“the ancillary power”) to revoke, amend or re-
enact any Scottish instrument made by virtue of the principal power (whether or not 30 
amended or re-enacted under the ancillary power). 

 
7 Carrying out of powers and duties more than once 

(1) A power conferred by an Act of the Scottish Parliament or a Scottish instrument may be 
exercised from time to time. 

(2) A duty imposed by an Act of the Scottish Parliament or a Scottish instrument may be 35 
performed from time to time. 

(3) The holder for the time being of an office— 

(a) may exercise a power conferred on the holder of the office by an Act of the 
Scottish Parliament or a Scottish instrument, 
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(b) is to perform a duty imposed on the holder of the office by an Act of the Scottish 

Parliament or a Scottish instrument. 

 

8 Additional powers on commencement by order 

(1) Subsection (2) applies where an Act of the Scottish Parliament confers power on the 
Scottish Ministers to bring the Act into force on a day appointed by them by order. 5 

(2) The power may be exercised so as to appoint different days for different purposes. 

 
References to legislative provisions 

9 References to Acts of the Scottish Parliament 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 10 

(a) an Act of the Scottish Parliament numbered in accordance with article 4 of the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 (S.I. 
1999/1379), 

(b) an Act of the Scottish Parliament by the calendar year, prefix and number written 15 
on that other Act by virtue of section 38(6), or 

(c) a section or other provision or group of provisions of an Act of the Scottish 
Parliament by number or letter. 

(2) The reference is to be read as referring to the Acts of the Scottish Parliament printed by 
the Queen’s Printer for Scotland by virtue of section 92(1) of the Scotland Act 1998    20 
(c.46). 

(3) An Act of the Scottish Parliament may continue to be referred to by the short title 
conferred on it despite the repeal of the Act. 

 
10 References to Acts of Parliament 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 25 
refers to— 

(a) an Act of Parliament by year, statute, session or chapter, or 

(b) a section or other provision or group of provisions of an Act of Parliament by 
number or letter.  

(2) The reference is to be read as referring— 30 

(a) in the case of Acts of Parliament included in any revised edition of the statutes 
printed by authority, to that edition, 

(b) in the case of Acts of Parliament not so included but included in the edition 
prepared under the direction of the Record Commission, to that edition, 

(c) in any other case, to the Acts of Parliament printed by the Queen’s Printer of Acts 35 
of Parliament, or under the superintendence or authority of Her Majesty’s 
Stationery Office. 
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11 References to Acts of the Parliaments of Scotland 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
refers to— 

(a) an Act of the Parliaments of Scotland passed before or in 1707 (an “old Scots 
Act”) by year, statute, session or chapter, or 5 

(b) a section or other provision or group of provisions of an old Scots Act by number 
or letter. 

(2) The reference is to be read as referring— 

(a) in the case of old Scots Acts included in any revised edition of the statutes printed 
by authority, to that edition, 10 

(b) in the case of old Scots Acts not so included but included in the edition prepared 
under the direction of the Record Commission, to that edition, 

(c) in any other case, to the old Scots Acts printed by the Queen’s Printer of Acts of 
Parliament, or under the superintendence or authority of Her Majesty’s Stationery 
Office. 15 

 
12 References to EU instruments 

(1) Subsection (2) applies where–– 

(a) an Act of the Scottish Parliament or a Scottish instrument refers to an EU 
instrument, and 

(b) before the day on which— 20 

(i) the Act receives Royal Assent, or 

(ii) the Scottish instrument is made, 

the EU instrument is amended, extended or applied by another EU instrument. 

(2) The reference is a reference to the EU instrument as amended, extended or applied by 
that other EU instrument (whether or not that other EU instrument has come into force). 25 

 
13 References to portions of legislative provisions 

(1) Subsection (2) applies where an Act of the Scottish Parliament or a Scottish instrument 
describes or refers to a portion of an enactment by referring to words, sections or other 
parts from or to which (or from and to which) the portion extends. 

(2) The portion described or referred to includes the words, sections or other parts referred 30 
to. 

 
14 References to other legislative provisions  

(1) Subsection (2) applies where— 

(a) an Act of the Scottish Parliament or a Scottish instrument refers to an enactment, 
and 35 

(b) before, on or after the coming into force of the Act or instrument the enactment is 
amended, extended or applied by another enactment. 

(2) The reference is a reference to the enactment as amended, extended or applied by the 
other enactment (whether or not that other enactment has come into force). 
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Repeals 

15 Effect of repeal generally 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 5 

(2) The repeal or revocation does not affect— 

(a) the validity, invalidity, effect or consequences of anything done or suffered under 
the repealed Act or revoked instrument, 

(b) an existing right, interest, title, immunity, privilege, obligation or liability 
acquired, accrued or incurred under that Act or instrument, 10 

(c) an existing status or capacity acquired under that Act or instrument, 

(d) an amendment of an enactment made by the repealed Act or revoked instrument, 

(e) the previous operation of the repealed Act or revoked instrument or anything done 
or suffered under the Act or instrument. 

(3) The repeal or revocation does not revive— 15 

(a) an Act of the Scottish Parliament that has been repealed, 

(b) a Scottish instrument that has been revoked, 

(c) a rule of law that has been abolished, 

(d) any other thing that is not in force or existing at the time at which the repeal or 
revocation takes effect. 20 

 
16 Effect of repeal on existing rights 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect any investigation, legal proceeding or remedy 25 
that relates to an existing right. 

(3) Any investigation, legal proceeding or remedy that relates to an existing right may be 
instituted, continued or enforced as if the Act had not been repealed or, as the case may 
be, the instrument had not been revoked. 

(4) In this section “existing right” means a right, interest, title, immunity, privilege, 30 
obligation or liability acquired, accrued or incurred under the repealed Act or revoked 
instrument. 

 
17 Effect of repeal on existing liability to certain penalties 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 

(a) repeals an Act of the Scottish Parliament, or 35 

(b) revokes a Scottish instrument. 

(2) The repeal or revocation does not affect a liability to a penalty for— 
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(a) an offence committed before the repeal or revocation, or 

(b) a breach of the repealed Act or revoked instrument which occurred before the 
repeal or, as the case may be, revocation. 

(3) Despite the repeal or revocation, the repealed Act or revoked instrument continues to 
have effect as if it had not been repealed or revoked for the purpose of— 5 

(a) investigating the offence or breach, 

(b) bringing or completing proceedings for the offence or breach, 

(c) imposing a penalty, forfeiture or punishment for the offence or breach. 

 
18 Temporary Acts of the Scottish Parliament and Scottish instruments 

(1) Sections 15 to 17 apply to the expiry of a temporary Act of the Scottish Parliament as if 10 
the temporary Act were repealed by an Act of the Scottish Parliament. 

(2) Sections 15 to 17 apply to the expiry of a temporary Scottish instrument as if the 
temporary instrument were revoked by an Act of the Scottish Parliament. 

 
19 Effect of repeal and re-enactment 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument— 15 

(a) repeals an Act of the Scottish Parliament or revokes a Scottish instrument, and 

(b) re-enacts the repealed Act or revoked instrument (with or without modification). 

(2) Except as mentioned in subsection (3), the repeal or revocation does not affect any other 
Act of the Scottish Parliament or Scottish instrument in so far as that other Act or 
instrument applies, incorporates or refers to the repealed Act or revoked instrument. 20 

(3) A reference in another Act of the Scottish Parliament or Scottish instrument to the 
repealed Act or revoked instrument is to be construed as a reference to the re-enacted 
Act or instrument. 

(4) In so far as a Scottish instrument made, or having effect as if made, under the repealed 
Act or revoked instrument could have been made under the re-enacted Act or 25 
instrument, it is to have effect as if made under the re-enacted Act or instrument. 

(5) In so far as anything done, or having effect as if done, under the repealed Act or revoked 
instrument could have been done under the re-enacted Act or instrument, it is to have 
effect as if done under the re-enacted Act or instrument. 

 
Application of legislation to the Crown 30 

20 Application of Acts and instruments to the Crown 

(1) An Act of the Scottish Parliament or a Scottish instrument binds the Crown except in so 
far as the Act or instrument provides otherwise. 

(2) Any rule of law under which the Crown is by necessary implication bound by an Act of 
the Scottish Parliament or a Scottish instrument is abolished. 35 
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Forms 

21 Forms 

Where a form is prescribed in or under an Act of the Scottish Parliament, a form that 
differs from the prescribed form is not invalid unless the difference materially affects 
the effect of the form or is misleading. 5 

 
Meaning of words and expressions used in legislation 

22 Number 

In an Act of the Scottish Parliament or a Scottish instrument— 

(a) words in the singular include the plural, 

(b) words in the plural include the singular. 10 

 
23 References to time of day 

(1) An expression of time that occurs in an Act of the Scottish Parliament or a Scottish 
instrument is to be read as a reference to Greenwich mean time. 

(2) Subsection (1) is subject to section 3 of the Summer Time Act 1972 (c.6) (construction 
of references to points of time during the period of summer time). 15 

 
24 Meaning of words and expressions used in instruments 

A word or expression used in a Scottish instrument has the same meaning as it has in the 
Act of the Scottish Parliament by virtue of which the instrument is made. 

 
25 Definitions 

(1) In an Act of the Scottish Parliament or a Scottish instrument words and expressions 20 
listed in schedule 1 are to be construed according to that schedule. 

(2) The Scottish Ministers may by order modify that schedule. 

(3) An order under this section is subject to the affirmative procedure. 

 
26 Service of documents 

(1) This section applies where an Act of the Scottish Parliament or a Scottish instrument 25 
authorises or requires a document to be served on a person (whether the expression 
“serve”, “give”, “send” or any other expression is used). 

(2) The document may be served on the person— 

(a) by being delivered personally to the person, 

(b) by being sent to the proper address of the person— 30 

(i) by a registered post service (as defined in section 125(1) of the Postal 
Services Act 2000 (c.26)), or 

(ii) by a postal service which provides for the delivery of the document to be 
recorded, or 

(c) where subsection (3) applies, by being sent to the person using electronic 35 
communications. 
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(3) This subsection applies where, before the document is served, the person authorised or 
required to serve the document and the person on whom it is to be served agree in 
writing that the document may be sent to the person by being transmitted to an 
electronic address and in an electronic form specified by the person for the purpose. 

(4) For the purposes of subsection (2)(b), the proper address of a person is— 5 

(a) in the case of a body corporate, the address of the registered or principal office of 
the body, 

(b) in the case of a partnership, the address of the principal office of the partnership, 

(c) in any other case, the last known address of the person. 

(5) Where a document is served as mentioned in subsection (2)(b) on an address in the 10 
United Kingdom it is to be taken to have been received 48 hours after it is sent unless 
the contrary is shown. 

(6) Where a document is served as mentioned in subsection (2)(c) it is to be taken to have 
been received 48 hours after it is sent unless the contrary is shown. 

 

PART 2 15 

SCOTTISH STATUTORY INSTRUMENTS 

Definition 

27 Definition of “Scottish statutory instrument” 

(1) The document by which a function to which this section applies is exercised is to be 
known as a “Scottish statutory instrument”. 20 

(2) This section applies to— 

(a) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving an order, regulations or rules under an 
enactment, 

(b) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 25 
making, confirming or approving other subordinate legislation under an enactment 
if the enactment conferring the function or any other enactment provides for the 
function to be exercisable by Scottish statutory instrument,  

(c) a function of Her Majesty of making an Order in Council by virtue of— 

(i) an Act of the Scottish Parliament,  30 

(ii) a Scottish instrument, or 

(iii) any other enactment, so far as the function is exercisable within devolved 
competence, 

(ca) a function of the High Court of Justiciary of making an act of adjournal under an 
enactment,  35 

(cb) a function of the Court of Session of making an act of sederunt under an 
enactment, and 

(d) a function of any other person of making, confirming or approving subordinate 
legislation if the enactment conferring the function or any other enactment 
provides for the function to be exercisable by Scottish statutory instrument. 40 

465



10 Interpretation and Legislative Reform (Scotland) Bill 
Part 2—Scottish statutory instruments 

 
(3) Despite subsection (2), this section does not apply to— 

(za) a function falling within subsection (2)(a), (c), (ca) or (cb) where the enactment 
conferring the function or any other enactment provides that the function is not to 
be exercisable by Scottish statutory instrument, 

(a) a function of agreeing, consenting to or otherwise approving subordinate 5 
legislation made by a Minister of the Crown, 

(b) a function which is exercised jointly with a Minister of the Crown, or 

(c) a function of making an Order in Council which is, or a draft of which is, to be 
laid before each House of Parliament as well as the Scottish Parliament. 

(4) The reference in subsection (2)(c)(iii) to a function’s being exercisable within devolved 10 
competence is to be construed in accordance with section 54 of the Scotland Act 1998 
(c.46). 

(4A) Section 10 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1966 (c.19) 
(acts of adjournal and acts of sederunt to be statutory instruments) is repealed. 

(5) Schedule 2 makes transitional and consequential provision. 15 

 
Parliamentary scrutiny 

28 Instruments subject to the negative procedure 

(1) This section applies where, by virtue of an enactment, devolved subordinate legislation 
is subject to the negative procedure. 

(2) The Scottish statutory instrument containing the subordinate legislation must be laid 20 
before the Scottish Parliament as soon as practicable after the instrument is made (and in 
any event at least 28 days before the instrument comes into force). 

(3) The Parliament may, before the expiry of the period of 40 days beginning with the date 
on which the instrument is laid before it, resolve that the instrument be annulled. 

(4) Where the Parliament makes such a resolution in relation to an instrument— 25 

(a) so far as the instrument is not in force on the date of the resolution, the instrument 
is not to come into force after that date (despite any provision in it for its coming 
into force), 

(b) so far as the instrument is in force on that date, nothing further is to be done or 
continued under, or in reliance on, the instrument after that date. 30 

(5) Where the Parliament makes such a resolution in relation to an instrument which 
contains an Order in Council or an Order of Council, Her Majesty may by Order in 
Council revoke the instrument. 

(6) Where the Parliament makes such a resolution in relation to any other instrument, the 
responsible authority must by order revoke the instrument. 35 

(7) Any such resolution or revocation does not affect— 

(a) the validity of anything previously done under the instrument, or  

(b) the making of a new Scottish statutory instrument. 

(8) In calculating the period of 28 days mentioned in subsection (2), or the period of 40 
days mentioned in subsection (3), no account is to be taken of any time during which the 40 
Scottish Parliament is dissolved or in recess for more than four days. 
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(9) In subsection (6), “responsible authority”, in relation to a Scottish statutory instrument, 
means— 

(a) the Scottish Ministers in a case where the instrument is made, confirmed or 
approved by the Scottish Ministers, the First Minister or the Lord Advocate, and 

(b) in any other case, the person who made, confirmed or approved the instrument. 5 

(10) An order under subsection (5) or (6) is to be made by Scottish statutory instrument. 

 
29 Instruments subject to the affirmative procedure 

(1) This section applies where, by virtue of an enactment, devolved subordinate legislation 
is subject to the affirmative procedure. 

(2) The subordinate legislation is not to be made unless a draft of the Scottish statutory 10 
instrument containing it is laid before, and approved by resolution of, the Scottish 
Parliament. 

(3) If the requirements of subsection (2) are not complied with in relation to any subordinate 
legislation to which this section applies, the purported subordinate legislation has no 
effect. 15 

(4) Subsection (3) is without prejudice to section 32(3). 

 
30 Other instruments laid before the Parliament 

(1) This section applies where devolved subordinate legislation is not, by virtue of an 
enactment, subject to the negative procedure or the affirmative procedure.  

(2) The Scottish statutory instrument containing the subordinate legislation must be laid 20 
before the Scottish Parliament as soon as practicable after the legislation is made (and in 
any event before the legislation is due to come into force). 

(3) References in subsections (1) and (2) to devolved subordinate legislation do not include 
references to subordinate legislation made under an enactment mentioned in subsection 
(4). 25 

(4) Those enactments are— 

(a) the Harbours Act 1964 (c.40), 

(b) the Water (Scotland) Act 1980 (c.45), 

(c) the Road Traffic Regulation Act 1984 (c.27), 

(d) the Roads (Scotland) Act 1984 (c.54), 30 

(e) section 1, 2 or 8 of the Salmon Act 1986 (c.62), 

(f) the Natural Heritage (Scotland) Act 1991 (c.28), 

(g) section 33, 34 or 35 of the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003 (asp 15), 

(h) article 53 of the Scotland Act 1998 (River Tweed) Order 2006 (S.I. 2006/2913), 35 

(i) the Transport and Works (Scotland) Act 2007 (asp 8). 

(5) The Scottish Ministers may by order modify subsection (4). 

(6) An order under this section is subject to the affirmative procedure. 
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31 Failure to lay instruments in accordance with section 28(2) or 30(2) 

(1) This section applies where section 28 or 30 applies in relation to devolved subordinate 
legislation. 

(2) Failure to lay the Scottish statutory instrument containing the legislation in accordance 
with the laying requirements does not affect the validity of the instrument. 5 

(3) Where the instrument is laid before the Scottish Parliament, but not in accordance with 
the laying requirements, the responsible authority must explain to the Presiding Officer 
why the laying requirements have not been complied with. 

(4) The explanation is to be given in writing as soon as practicable after the instrument is 
laid before the Parliament. 10 

(5) In this section, “the laying requirements” are— 

(a) in the case where section 28 applies, the requirements of subsection (2) of that 
section, 

(b) in the case where section 30 applies, the requirements of subsection (2) of that 
section. 15 

(6) In subsection (3), “responsible authority”, in relation to a Scottish statutory instrument, 
means— 

(a) the Scottish Ministers in a case where the instrument is— 

(i) made, confirmed or approved by the Scottish Ministers, the First Minister 
or the Lord Advocate,  20 

(ii) an Order in Council, or 

(iii) an Order of Council, and 

(b) in any other case, the person who made, confirmed or approved the instrument. 

 
32 Laying of Scottish statutory instruments before the Scottish Parliament 

(1) This section applies where an enactment authorises or requires the laying of a Scottish 25 
statutory instrument, or a draft of such an instrument, before the Scottish Parliament. 

(2) Unless the contrary intention appears, the reference to the laying of the instrument, or 
draft instrument, is to be construed as a reference to the taking of such action as is 
specified in standing orders of the Parliament as constituting the laying of a Scottish 
statutory instrument, or a draft of such an instrument, before the Parliament. 30 

(3) Failure to lay an instrument, or draft instrument, in accordance with the enactment does 
not affect the validity of the instrument. 

 
Combination of certain powers 

33 Combination of certain powers 

(1) This section applies where— 35 

(a) a power of a person to make devolved subordinate legislation is subject to the 
affirmative procedure, 

(b) a power of a person to make devolved subordinate legislation is subject to the 
negative procedure, 
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(c) section 30 applies to a power of a person to make devolved subordinate 
legislation, or 

(d) a power of a person to make devolved subordinate legislation does not fall within 
any of paragraphs (a) to (c). 

(2) If the person considers that it is desirable to exercise two or more of the powers 5 
together, the powers may be exercised together and by the same Scottish statutory 
instrument. 

(3) If the powers exercised together include a power of the type mentioned in paragraph (a) 
of subsection (1), the devolved subordinate legislation contained in the instrument is 
subject to the affirmative procedure. 10 

(3A) If the powers exercised together do not include a power of the type mentioned in 
paragraph (a) of subsection (1) but include a power of the type mentioned in paragraph 
(b) of that subsection, the devolved subordinate legislation contained in the instrument is 
subject to the negative procedure. 

(3B) If the powers exercised together do not include a power of the type mentioned in 15 
paragraph (a) or (b) of subsection (1), section 30 applies to the devolved subordinate 
legislation contained in the instrument. 

(4) Any other requirements relating to the exercise of one of the powers continue to apply 
only in relation to the exercise of that power. 

(5) References in this section to devolved subordinate legislation do not include references 20 
to subordinate legislation in relation to which an enactment provides, or has the effect of 
providing, that the subordinate legislation, or the Scottish statutory instrument 
containing it, cannot remain in force unless it is approved by resolution of the Scottish 
Parliament. 

 
Further provision about procedures 25 

34 Power to change procedure to which subordinate legislation is subject 

(1) Subsection (2) applies if— 

(a) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is subject to the negative procedure, the Scottish Parliament 
resolves that the subordinate legislation should instead be subject to the 30 
affirmative procedure, 

(b) in relation to a function of making, confirming or approving devolved subordinate 
legislation which is subject to the affirmative procedure, the Parliament resolves 
that the subordinate legislation should instead be subject to the negative 
procedure, or 35 

(c) in relation to a function of making, confirming or approving devolved subordinate 
legislation to which section 30 applies, the Scottish Parliament resolves that the 
subordinate legislation should instead be subject to the negative or the affirmative 
procedure. 

(2) The Scottish Ministers may by order make such modifications of any enactment as are 40 
necessary for the purpose of giving effect to the resolution. 

(3) An order under this section is subject to the affirmative procedure. 
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35 Procedures prescribed in pre-commencement enactments 

Schedule 3 modifies procedures prescribed in pre-commencement enactments. 

 
Statutory instruments subject to procedure in the Scottish Parliament 

36 Statutory instruments subject to procedure in the Scottish Parliament 

Schedule 4 makes provision for the application of certain provisions of this Part in 5 
relation to statutory instruments, and draft statutory instruments, which are subject to 
procedure in the Scottish Parliament. 

 
Interpretation of Part 2 

37 Interpretation of Part 2 

In this Part— 10 

 “devolved subordinate legislation” means subordinate legislation (other than 
special procedure orders) which is to be made by Scottish statutory instrument, 

“enactment” includes any enactment comprised in this Act, 

“special procedure order” means an order in relation to which Part 5 applies. 

 

PART 3 15 

PUBLICATION OF ACTS AND INSTRUMENTS 

Acts of the Scottish Parliament 

38 Official prints of Acts of the Scottish Parliament 

(1) For each calendar year, Acts of the Scottish Parliament having their Royal Assent date 
in that year are to be numbered consecutively, with the prefix “asp” (starting with “asp 20 
1”). 

(2) Acts of the Scottish Parliament are to be numbered in chronological order by reference 
to their Royal Assent dates. 

(3) If two or more Acts of the Scottish Parliament have the same Royal Assent date, their 
chronological order is to be determined in accordance with subsections (4) and (5). 25 

(4) If separate Letters Patent are recorded as mentioned in section 28(3) of the Scotland Act 
1998 (c.46) in relation to each Bill, the order is the order in which the Letters Patent are 
so recorded. 

(5) If the same Letters Patent are so recorded in relation to two or more Bills the order is the 
order in which the Bills are mentioned in the Letters Patent. 30 

(6) The Clerk of the Scottish Parliament is to write on the copy of each Act of the Scottish 
Parliament on which the Clerk writes the Royal Assent date (as required by section 
28(4) of the Scotland Act 1998 (c.46)) the calendar year, prefix and number of the Act. 

(7) The calendar year, prefix and number written on an Act in pursuance of subsection (6) 
form part of the Act. 35 

(8) The copy of the Act on which the Clerk writes the Royal Assent date, the calendar year, 
prefix and number is to be known as the “official print” of the Act. 
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(9) In this section “Royal Assent date”, in relation to an Act of the Scottish Parliament, 
means the date on which the Bill for the Act receives Royal Assent. 

 
39 Publication of official prints 

(1) As soon as practicable after complying with the requirements of section 38(6), the Clerk 
of the Scottish Parliament must ensure that the Queen’s Printer receives a certified copy 5 
of the Act (a “certified Act”). 

(2) As soon as practicable after receiving a certified Act, the Queen’s Printer— 

(a) must, in pursuance of the functions imposed by section 92(1)(a) of the Scotland 
Act 1998 (c.46), print copies of the certified Act and make them available for sale, 

(b) may make other arrangements for publication of the certified Act. 10 

(3) In this section “certified copy” means a copy certified by the Clerk as being a true copy. 

 
40 Preservation of official prints 

(1) The Clerk of the Scottish Parliament must ensure that the Keeper of the Records of 
Scotland receives the official print of each Act of the Scottish Parliament. 

(2) The Keeper must ensure that official prints of Acts received by the Keeper are 15 
preserved. 

 
Scottish statutory instruments 

41 Queen’s Printer to publish instruments 

(1) The responsible authority must ensure that the Queen’s Printer receives a certified copy 
of each Scottish statutory instrument as soon as practicable after the instrument is made. 20 

(2) As soon as practicable after receiving a certified copy of an instrument, the Queen’s 
Printer must publish copies of the instrument in accordance with regulations under 
section 42. 

(3) In proceedings against a person for an offence consisting of a contravention of a Scottish 
statutory instrument, it is a defence to prove that, at the date of the alleged 25 
contravention, the instrument had not been published by the Queen’s Printer. 

(4) The defence mentioned in subsection (3) is not available if it is proved that reasonable 
steps had been taken before that date by or on behalf of the responsible authority to 
bring the purport of the instrument to the notice of— 

(a) the public, 30 

(b) persons likely to be affected by it, or 

(c) the person charged. 

(5) Subsections (3) and (4) do not affect any enactment or rule of law relating to the time at 
which any Scottish statutory instrument comes into force. 

(6) In this section “certified copy” means a copy certified by the responsible authority as 35 
being a true copy. 

 

471



16 Interpretation and Legislative Reform (Scotland) Bill 
Part 3—Publication of Acts and instruments 

 
42 Publication, numbering and citation: regulations 

(1) The Scottish Ministers must by regulations make provision for or in connection with the 
publication, numbering and citation of Scottish statutory instruments. 

(1A) The regulations must include provision requiring instruments to be published on a 
website or by other electronic means. 5 

(2) The regulations may in particular include provision about— 

(a) the form of instruments, 

(b) the manner in which instruments are to be published (in addition to that mentioned 
in subsection (1A)), 

(c) the classification of instruments, 10 

(e) the publication of lists and annual editions of instruments (including the manner 
of publication), 

(f) the evidential status of lists and annual editions of instruments and entries in them,  

(g) charging for the provision of— 

(i) copies of instruments, or  15 

(ii) copies of lists or annual editions of instruments, and 

(h) the conferral of functions, in connection with any matter provided for in the 
regulations, on— 

(i) the Queen’s Printer,  

(ii) the Presiding Officer,  20 

(iii) the responsible authority, or  

(iv) any other person. 

(3) Regulations under this section are subject to the affirmative procedure. 

 
42A Preservation of Scottish statutory instruments 

(1) The responsible authority must ensure that the Keeper of the Records of Scotland 25 
receives each Scottish statutory instrument that is signed by or on behalf of the 
responsible authority. 

(2) The Keeper must ensure that Scottish statutory instruments received by virtue of 
subsection (1) are preserved. 

 
43 Publication in the Gazettes 30 

(1) This section applies where an enactment requires, or has the effect of requiring, a 
Scottish statutory instrument to be published or notified in the London, Edinburgh or 
Belfast Gazette. 

(2) The enactment is taken to be complied with if a notice is published in the Gazette or 
Gazettes to which the requirement relates— 35 

(a) stating that the instrument has been made, and 

(b) providing information about how copies of the instrument may be obtained. 
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44 No duty to print Scottish statutory instruments 

In section 92(1)(a) of the Scotland Act 1998 (c.46) (functions of Queen’s Printer for 
Scotland), after “legislation” insert “(other than Scottish statutory instruments)”. 

 
45 Queen’s Printer: delegation of functions 

(1) A function of the Queen’s Printer under this Part, or conferred by regulations under 5 
section 42, may be carried out on the Queen’s Printer’s behalf by a person authorised by 
the Queen’s Printer. 

(2) Where a function is carried out by virtue of subsection (1)— 

(a) the Queen’s Printer remains responsible for the carrying out of the function, and 

(b) anything done by the person authorised under that subsection in pursuance of the 10 
authorisation is to be treated as done by the Queen’s Printer. 

 
Interpretation of Part 3 

46 Interpretation of Part 3 

In this Part— 

“enactment” includes any enactment comprised in this Act, 15 

“Queen’s Printer” means the Queen’s Printer for Scotland, 

“responsible authority” has the meaning given by section 31(6). 

 

PART 5 

ORDERS SUBJECT TO SPECIAL PARLIAMENTARY PROCEDURE 

48 Application of Part 5 20 

(1) This Part applies in relation to an order which— 

(a) the Scottish Ministers have power to make, confirm or approve, and 

(b) is, by virtue of an enactment, subject to special parliamentary procedure. 

(2) Such an order is referred to in this Part as a “special procedure order”. 

(3) For the purposes of paragraph (b) of section 94(2) of the Scotland Act 1998 (c.46), this 25 
Part is to be taken to provide the special procedure referred to in that paragraph.  

(4) In subsection (1), “order” includes scheme, certificate or byelaw. 

 
49 Notice of special procedure orders 

(1) Before a special procedure order is made, confirmed or approved by the Scottish 
Ministers— 30 

(a) the requirements of the empowering enactment with respect to the service of 
notices must be complied with, and 

(b) notice in accordance with subsection (2) must be given by advertisement— 

(i) in the Edinburgh Gazette, and 
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(ii) in the case of a special procedure order relating to a particular area, in at 

least one newspaper circulating in that area. 

(2) That notice is— 

(a) in the case of a special procedure order to be made by the Scottish Ministers on 
the application of any person, notice by the applicant of the purport of the 5 
application, 

(b) in the case of a special procedure order to be confirmed or approved by the 
Scottish Ministers on the application of any person, notice by the applicant of the 
order as submitted for confirmation or approval (as the case may be), 

(c) in the case of a special procedure order to be made by the Scottish Ministers 10 
otherwise than on the application of any person, notice by the Scottish Ministers 
of the order as proposed to be made. 

(3) The notice must specify the time by which and the manner in which objections may be 
made to the application or, as the case may be, to the proposed order. 

(4) For the purposes of this section, notice of a special procedure order is sufficient if it— 15 

(a) sets out the purport of the order, and  

(b) specifies a place where copies can be obtained free of charge at all reasonable 
hours. 

 
50 Orders to which objections are made 

(1) This section applies where, in relation to a special procedure order— 20 

(a) a relevant objection is made, and  

(b) the objection is not withdrawn. 

(2) The order may not take effect unless it is confirmed, whether with or without 
amendments, by an Act of the Scottish Parliament. 

(3) In subsection (1) and section 51(1), a “relevant objection” is an objection which— 25 

(a) if made in pursuance of a notice under section 49(1)(b), is made in accordance 
with the requirements of the notice, 

(b) if made in pursuance of the empowering enactment, is made in accordance with 
the provisions of the enactment, and 

(c) is not disregarded under subsection (4). 30 

(4) An objection may be disregarded if— 

(a) it is, in the opinion of the Scottish Ministers, frivolous or vexatious, or 

(b) it relates to a matter that can be dealt with by an arbiter by whom compensation 
may be assessed. 

(5) The Bill for an Act to confirm the order— 35 

(a) may be introduced— 

(i) by a member of the Scottish Executive, or 

(ii) in the case of an order which is to be made, confirmed or approved by the 
Scottish Ministers on the application of any person, by the applicant, 

(b) must set out the order, and 40 
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(c) in the absence of any special provision in standing orders of the Parliament 
concerning the procedure for such a Bill, is to be treated after introduction as a 
Private Bill for the purposes of those standing orders. 

 
51 Orders to which no objections are made 

(1) This section applies where, in relation to a special procedure order— 5 

(a) no relevant objection is made, or 

(b) a relevant objection is made and subsequently withdrawn. 

(2) The Scottish Ministers may, after the order is made, confirmed or approved, lay the 
order before the Scottish Parliament. 

(3) If, before the expiry of the period of 40 days beginning with the day on which a copy of 10 
the order is laid before it, the Scottish Parliament resolves that the order be annulled, the 
order becomes void and no further proceedings may be taken in respect of it. 

(4) If no resolution is made, the order comes into operation— 

(a) on the day on which the period of 40 days mentioned in subsection (3) expires, or 

(b) on such later day as may be specified in the order. 15 

(5) Subsection (3) is without prejudice to the laying before the Parliament of a new special 
procedure order. 

(6) In calculating the period of 40 days mentioned in subsection (3), no account is to be 
taken of any time during which the Parliament is dissolved or in recess for more than 4 
days. 20 

 
52 Statement of objections 

(1) Subsection (2) applies where— 

(a) a Bill for an Act of the Scottish Parliament to confirm a special procedure order is 
introduced in the Scottish Parliament, or 

(b) a special procedure order is laid before the Scottish Parliament. 25 

(2) The Scottish Ministers must, at the same time as the Bill is introduced or, as the case 
may be, the order is laid, lay before the Parliament a statement specifying— 

(a) any objections which were not withdrawn, and 

(b) any objections which were disregarded under section 50(4). 

 
53 Interpretation of Part 5 30 

In this Part, “empowering enactment”, in relation to a special procedure order, includes 
any enactment other than this Act which has the effect of requiring the service of notices 
in connection with the order. 
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PART 6 

LAYING OF DOCUMENTS OTHER THAN SCOTTISH STATUTORY INSTRUMENTS 

54 Laying of certain documents before the Scottish Parliament 

(1) This section applies where an enactment authorises or requires the laying of a document 
(other than a Scottish statutory instrument or a statutory instrument), or a draft of such a 5 
document, before the Scottish Parliament. 

(2) Unless the contrary intention appears, the reference to the laying of the document, or 
draft document, is to be construed as a reference to the taking of such action as is 
specified in standing orders of the Parliament as constituting the laying of such a 
document, or draft of such a document, before the Parliament. 10 

(3) Failure to lay a document, or draft document, in accordance with the enactment does not 
affect the validity of the document. 

 

PART 7 

MISCELLANEOUS AND GENERAL 

56 Consequential revocation of transitional Orders 15 

(1) The day appointed for the purposes of article 8 of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish 
Parliament) Order 1999 (S.I. 1999/1379) as the day on which the Order ceases to have 
effect is the day on which Part 1 comes into force. 

(2) Despite its ceasing to have effect on the day appointed by subsection (1), the Order is to 20 
continue to apply on and after that day as it applied before that day in relation to— 

(a) Acts of the Scottish Parliament the Bills for which received Royal Assent before 
that day, 

(b) Orders in Council, orders, rules, regulations, schemes, warrants, byelaws and 
other instruments made under an Act of the Scottish Parliament before that day, 25 
and 

(c) deeds, documents and other instruments made before that day. 

(3) Articles 1 to 3 and 4(6) of the Scotland Act 1998 (Transitory and Transitional 
Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096) are revoked. 

(4) The day appointed for the purposes of article 4(6) of the Scotland Act 1998 (Transitory 30 
and Transitional Provisions) (Statutory Instruments) Order 1999 (S.I. 1999/1096) as the 
day on which articles 4(1) to (5) and 5 to 15 of the Order cease to have effect is the day 
on which Part 2 comes into force. 

(5) The day appointed for the purposes of article 2 of the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Orders subject to Special Parliamentary Procedure) Order 35 
1999 (S.I. 1999/1593) as the day on which that Order ceases to have effect is the day on 
which Part 5 comes into force. 

 
56A Orders 

 The power to make an order under any provision of this Act (other than section 28) 
includes power to make such transitional, transitory or saving provision as the Scottish 40 
Ministers consider necessary or expedient. 
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56B Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental or 
consequential provision as they consider appropriate for the purpose of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) The Scottish Ministers may by order make such provision as they consider necessary or 5 
expedient for transitional, transitory or saving purposes in connection with the coming 
into force of any provision of this Act. 

(3) An order under subsection (1) or (2) may modify any enactment. 

(4) An order under subsection (1) is subject to the affirmative procedure. 

(5) An order under subsection (2) is subject to the negative procedure. 10 

 
57 Short title and commencement 

(1) This Act may be cited as the Interpretation and Legislative Reform (Scotland) Act 2010. 

(2) Except as mentioned in subsection (3), this Act comes into force at the beginning of the 
day after the day on which the Bill for the Act receives Royal Assent. 

(3) Parts 2, 5 and 6, and, in Part 7, section 56(3) come into force on such day as the Scottish 15 
Ministers may by order made by statutory instrument appoint. 
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SCHEDULE 1 
(introduced by section 25(1)) 

DEFINITIONS OF WORDS AND EXPRESSIONS 

“Act” means, as the context requires, an Act of Parliament or an Act of the 
Scottish Parliament, 5 

“Act of Parliament” includes an Act of Parliament whenever passed, 

“Act of the Scottish Parliament” includes an Act of the Scottish Parliament 
whenever passed, 

“civil partnership” means a civil partnership which exists by virtue of the Civil 
Partnership Act 2004 (c.33) (and any reference to a civil partner is to be read 10 
accordingly), 

“commencement”, in relation to an Act or subordinate legislation, means the time 
at which the Act or subordinate legislation comes into force, 

“constable” has the meaning given by section 51(1) of the Police (Scotland) Act 
1967 (c.77), 15 

“document” means anything in which information is recorded in any form (and 
references to producing a document are to be read accordingly), 

“enactment” means any of the following, whenever passed or made— 

(a) an Act of Parliament, 

(b) an Act of the Scottish Parliament, 20 

(c) an instrument made under an Act of Parliament, 

(d) a Scottish instrument, 

(e) a provision of any such Act or instrument, 

“the EU”, “the Treaties”, “the EU Treaties”, “EU instrument” and other 
expressions defined by section 1 of and Schedule 1 to the European Communities 25 
Act 1972 (c.68) have the meanings given by that Act, 

“financial year” means a year ending with 31 March, 

“functions” includes powers and duties; and “confer”, in relation to functions, 
includes impose, 

“High Court” means the High Court of Justiciary, 30 

“land” includes buildings and other structures, land covered with water, and any 
right or interest in or over land, 

“Lands Clauses Acts” means the Lands Clauses Consolidation (Scotland) Act 
1845 (c.19) and the Lands Clauses Consolidation Acts Amendment Act 1860 
(c.106), and any Acts for the time being in force amending those Acts, 35 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), and “area” in relation to a local 
authority, means the local government area for which the authority is constituted, 

“member of the Scottish Executive” has the same meaning as in section 44(1) of 
the Scotland Act 1998 (c.46), 40 

“modify” includes amend or repeal, 
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“month” means calendar month, 

“oath” and “affidavit” include affirmation and declaration; and “swear” includes 
affirm and declare, 

“ordnance map” means a map made under powers conferred by the Ordnance 
Survey Act 1841 (c.30), 5 

“person” includes a body of persons corporate or unincorporated and a partnership 
constituted under the law of Scotland, 

“police area” has the meaning given by section 50(a) of the Police (Scotland) Act 
1967 (c.77), 

“police authority” has the meaning given by section 50(b) of the Police (Scotland) 10 
Act 1967 (c.77), 

“police force” has the meaning given by section 50(c) of the Police (Scotland) Act 
1967 (c.77), 

“the Privy Council” means the Lords and others of Her Majesty’s Most 
Honourable Privy Council, 15 

“registered”, in relation to nurses and midwives, means registered in the register 
maintained under article 5 of the Nursing and Midwifery Order 2001 (S.I. 
2001/253) by virtue of qualifications in nursing or midwifery, as the case may be, 

“registered medical practitioner” means a fully registered person within the 
meaning of the Medical Act 1983 (c.54) who holds a licence to practise under that 20 
Act, 

“rules of court”, in relation to a court, means rules made by the authority having 
power to make rules or orders regulating the practice and procedure of that court; 
and includes acts of adjournal and acts of sederunt, 

“Scotland” is to be construed in accordance with section 126(1) and (2) of the 25 
Scotland Act 1998 (c.46), 

“the Scottish Administration” is to be construed in accordance with section 126(6) 
of the Scotland Act 1998 (c.46), 

“Scottish instrument” has the meaning given by section 1(4), 

“the Scottish Ministers” is to be construed in accordance with section 44(2) of the 30 
Scotland Act 1998 (c.46), 

“Scottish public authority” has the meaning given by section 126(1) of the 
Scotland Act 1998 (c.46), 

“Secretary of State” means one of Her Majesty’s Principal Secretaries of State, 

“sheriff” includes sheriff principal, 35 

“standard scale”, with reference to a fine or penalty for an offence triable only 
summarily, has the meaning given by section 225(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“statutory declaration” means a declaration made by virtue of the Statutory 
Declarations Act 1835 (c.62), 40 

“statutory maximum”, with reference to a fine or penalty on summary conviction 
for an offence, means the prescribed sum within the meaning of section 225(8) of 
the Criminal Procedure (Scotland) Act 1995 (c.46), 
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“subordinate legislation” means an instrument made or to be made by virtue of an 
Act of Parliament or an Act of the Scottish Parliament, 

“United Kingdom” means Great Britain and Northern Ireland, 

“writing” includes typing, printing, lithography, photography and other modes of 
representing or reproducing words in a visible form; and expressions referring to 5 
writing are to be construed accordingly. 

 

SCHEDULE 2 
(introduced by section 27(5)) 

SCOTTISH STATUTORY INSTRUMENTS: TRANSITIONAL AND CONSEQUENTIAL PROVISION 

Interpretation 10 

1 (1) In this schedule— 

“devolved Scottish public authority” means an authority to which paragraph 1 or 2 
of Part 3 of Schedule 5 to the Scotland Act 1998 (c.46) applies (Scottish public 
authorities with mixed or no reserved functions), and 

“pre-commencement enactment” means an enactment passed or made before Part 15 
2 comes into force. 

(2) A reference in this schedule to a function’s being exercisable within devolved 
competence is to be construed in accordance with section 54 of the Scotland Act 1998 
(c.46). 

(3) For the purpose of the definition of “pre-commencement enactment” in sub-paragraph 20 
(1), an Act of the Scottish Parliament is to be taken to have been passed on the date on 
which the Bill for the Act was passed by the Parliament. 

 
Ministerial functions of making orders or regulations under pre-commencement enactments 

2 (1) This paragraph applies in relation to any function of the Scottish Ministers, the First 
Minister or the Lord Advocate of making, confirming or approving orders, regulations 25 
or rules under a pre-commencement enactment. 

(2) If a provision of any pre-commencement enactment provides for the function to be 
exercisable by statutory instrument, that provision ceases to have effect so far as it 
relates to the exercise of the function. 

(3) If no provision is made in any pre-commencement enactment for the function to be 30 
exercisable by statutory instrument, then the function is not to be exercisable by Scottish 
statutory instrument. 

 
Functions of making Orders in Council 

3 (1) This paragraph applies in relation to any function of Her Majesty of making Orders in 
Council under a pre-commencement enactment, so far as the function is exercisable 35 
within devolved competence. 

(2) Section 1 of the Statutory Instruments Act 1946 (c.36) (definition of “statutory 
instrument”) ceases to have effect in relation to the exercise of the function. 
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(3) If provision is made in any pre-commencement enactment which disapplies that section 
in relation to the function, then the function is not to be exercisable by Scottish statutory 
instrument. 

 
Functions of making acts of adjournal or acts of sederunt 
3A(1) This paragraph applies in relation to any function of the High Court of Justiciary of 5 

making acts of adjournal or the Court of Session of making acts of sederunt under a pre-
commencement enactment. 

(2) If provision is made in the pre-commencement enactment conferring the function for the 
function to be exercisable otherwise than by statutory instrument, then the function is 
not to be exercisable by Scottish statutory instrument. 10 

 
Other functions of making etc. subordinate legislation under pre-commencement enactments 

4 (1) This paragraph applies in relation to— 

(a) a function of the Scottish Ministers, the First Minister or the Lord Advocate of 
making, confirming or approving subordinate legislation under a pre-
commencement enactment, 15 

(b) a function of a devolved Scottish public authority of making, confirming or 
approving subordinate legislation under such an enactment, and 

(c) a function of any other person (other than a Minister of the Crown) of making, 
confirming or approving subordinate legislation under such an enactment, so far 
as the function is exercisable within devolved competence. 20 

(2) A provision of any pre-commencement enactment which provides for the function to be 
exercisable by statutory instrument has effect in relation to the exercise of the function 
as if it provided instead for the function to be exercisable by Scottish statutory 
instrument. 

(3) This paragraph does not apply in relation to a function to which paragraph 2 or 3 25 
applies. 

 
Functions to which this schedule does not apply 

5 Nothing in this schedule applies in relation to— 

(a) a function of agreeing or consenting to, or otherwise approving, subordinate 
legislation made by a Minister of the Crown, 30 

(b) a function which is exercised jointly with a Minister of the Crown, or 

(c) a function of making an Order in Council which is, or a draft of which is, to be 
laid before each House of Parliament as well as the Scottish Parliament. 
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SCHEDULE 3 

(introduced by section 35) 

MODIFICATION OF PRE-COMMENCEMENT ENACTMENTS  

Interpretation 

1 (1) In this schedule, “pre-commencement enactment” means an enactment passed or made 5 
before Part 2 comes into force. 

(2) For the purposes of that definition, an Act of the Scottish Parliament is to be taken to 
have been passed on the date on which the Bill for the Act was passed by the 
Parliament. 

 
Instruments subject to annulment in pursuance of a resolution of the Parliament 10 

2 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 15 
the negative procedure. 

 
Instruments laid in draft which cannot be made where the Parliament so resolves within 40 days 

3 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, may be laid in draft but 20 
cannot be made if the Scottish Parliament so resolves within 40 days of the draft being 
laid.  

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 

 
Instruments required to be laid for a specified period before coming into force and subject to 25 
annulment by the Parliament 

4 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation— 

(a) is to be laid before the Scottish Parliament for a specified period before it comes 30 
into force, and 

(b) is subject to annulment in pursuance of a resolution of the Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the negative procedure. 
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Instruments which cannot be made unless a draft is laid before and approved by resolution of the 
Parliament 

5 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation 
cannot be made unless a draft of the Scottish statutory instrument containing it is laid 5 
before and approved by resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the affirmative procedure. 

 
Instruments made but which cannot come into force unless laid before, and approved by 
resolution of, the Parliament 10 

6 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, may be made, but cannot 
come into force, unless it is laid before and approved by resolution of the Scottish 
Parliament.  15 

(2) The enactment is to be read as if it instead provided for the legislation to be subject to 
the affirmative procedure. 

 
Instruments required to be laid for a specified period before coming into force 

7 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 20 
or the Scottish statutory instrument containing the legislation, is to be laid before the 
Scottish Parliament for a specified period before it comes into force. 

(2) The enactment is to be read as if it did not so provide, or have the effect of so providing, 
in relation to the legislation. 

(3) Sub-paragraph (2) does not affect the operation of section 30 in relation to the 25 
legislation. 

 
Instruments not required to be laid before the Parliament 

8 (1) Sub-paragraph (2) applies where, in relation to devolved subordinate legislation, a pre-
commencement enactment provides, or has the effect of providing, that the legislation, 
or the Scottish statutory instrument containing the legislation, need not be laid before the 30 
Scottish Parliament. 

(2) The enactment is to be read as if it did not so provide, or have the effect of so providing, 
in relation to the legislation. 

(3) Sub-paragraph (2) does not affect the operation of section 30 in relation to the 
legislation. 35 
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SCHEDULE 4 

(introduced by section 36) 

APPLICATION OF PART 2 TO STATUTORY INSTRUMENTS LAID BEFORE THE PARLIAMENT 

Interpretation 

1 In this schedule— 5 

“pre-commencement enactment” means an enactment passed or made before Part 
2 comes into force, and 

“statutory instrument” means a statutory instrument within the meaning of section 
1 of the Statutory Instruments Act 1946 (c.36).  

 
Instruments subject to annulment in pursuance of a resolution of the Parliament 10 

2 (1) This paragraph applies where, in relation to subordinate legislation which is to be made 
by statutory instrument, a pre-commencement enactment provides, or has the effect of 
providing, that the legislation, or the statutory instrument containing it, is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the subordinate legislation to be 15 
subject to the negative procedure in the Scottish Parliament. 

(3) Sections 28 and 31 apply in relation to the subordinate legislation as they apply in 
relation to devolved subordinate legislation which is subject to the negative procedure, 
but as if the references in them to a Scottish statutory instrument were references to a 
statutory instrument. 20 

 
Instruments which cannot be made unless a draft is laid before and approved by resolution of the 
Parliament 

3 (1) This paragraph applies where, in relation to subordinate legislation which is to be made 
by statutory instrument, a pre-commencement enactment provides, or has the effect of 
providing, that the legislation cannot be made unless a draft of the statutory instrument 25 
containing it is laid before, and approved by resolution of, the Scottish Parliament. 

(2) The enactment is to be read as if it instead provided for the subordinate legislation to be 
subject to the affirmative procedure in the Scottish Parliament. 

(3) Section 29 applies in relation to the subordinate legislation as it applies in relation to 
devolved subordinate legislation which is subject to the affirmative procedure, but as if 30 
the reference in it to a draft of a Scottish statutory instrument were a reference to a draft 
of a statutory instrument. 

 
Other instruments laid before the Parliament 
3A(1) This paragraph applies where, in relation to subordinate legislation which is to be made 

by statutory instrument— 35 

(a) a pre-commencement enactment provides, or has the effect of providing, that the 
legislation, or the statutory instrument containing it, must be laid before the 
Scottish Parliament, and 

(a) paragraphs 2 and 3 do not apply. 
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(2) Sections 30 and 31 apply in relation to the subordinate legislation as they apply in 
relation to devolved subordinate legislation which is not subject to the negative 
procedure or the affirmative procedure, but as if the references in them to a Scottish 
statutory instrument were references to a statutory instrument. 

 
Laying of statutory instruments before the Parliament 5 

4 Section 32 applies in relation to the laying of a statutory instrument, or a draft of a 
statutory instrument, before the Scottish Parliament as it applies in relation to the laying 
of a Scottish statutory instrument or, as the case may be, a draft of a Scottish statutory 
instrument, before the Parliament. 
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