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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
Annexes D and E of the Stage 1 Report (the oral and written evidence received by 
the Local Government and Communities Committee) were originally published on 
the web only. This material is included in this volume after the Stage 1 Report.  
 
A number of illustrative draft regulations were provided to the Local Government and 
Communities Committee for its information. These are included in this volume after 
the Stage 1 Report.  
 
The report of the Finance Committee on the Financial Memorandum at Stage 1 is 
included in the Stage 1 Report at Annexe B. The oral and written evidence received 
by the Committee were not, however, included. The written evidence, along with 
relevant extracts of the minutes and Official Report of the Committee’s meeting at 
which it took evidence (17 November 2009) are included in this volume after the 



  

 

Stage 1 Report. One exception is a submission to the Committee by the Council of 
Mortgage Lenders, which is missing. 
 
The Scottish Government made a written response to the report of the subordinate 
Legislation Committee at Stage 1, in addition to the Government’s general response 
to the Stage 1 Report by the Local Government and Communities Committee. Both 
responses are included in this volume after the Stage 1 Report.  
 
At its meeting on 26 January 2010, the Subordinate Legislation Committee 
considered the Scottish Government’s response to points raised on the delegated 
powers provisions in the Bill. The Committee noted the response without comment or 
debate, and so no material relating to that meeting is included in this volume.  
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ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 32-EN.  A Policy Memorandum is printed separately as SP Bill 32-PM. 
 
 
 
 
 

Home Owner and Debtor Protection 
(Scotland) Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to amend the law regarding the enforcement of standard 
securities over residential property; to amend the Bankruptcy (Scotland) Act 1985 as regards the 
grounds on which a debtor may apply for sequestration, the types of voluntary trust deed to which 
the Act applies, the sale or disposal of a debtor’s family home and requirements to publish notices 
about sequestration in the Edinburgh Gazette; and for connected purposes.  5 

10 

15 

20 

25 

 
 
 

PART 1 

RESIDENTIAL STANDARD SECURITIES: CREDITOR’S RIGHTS ON DEFAULT 

1 Residential standard securities: restriction of creditor’s remedies 
(1) In section 20 (creditor’s rights on default of debtor on calling-up notice) of the 

Conveyancing and Feudal Reform (Scotland) Act 1970 (c. 35) (“the 1970 Act”), after 
subsection (2) insert— 

“(2A) Where the standard security is over land or a real right in land used to any 
extent for residential purposes, the creditor is entitled to exercise the rights 
specified in standard condition 10(2) and (3) (and mentioned in subsections (1) 
and (2) above) only— 

(a) where the conditions in section 23A of this Act are satisfied, or 

(b) with the warrant of the court, granted on an application under section 24 
of this Act.”. 

(2) In section 23 (rights and duties of parties after service of notice of default) of the 1970 
Act, after subsection (3) insert— 

“(4) Where the standard security is over land or a real right in land used to any 
extent for residential purposes— 

(a) the creditor is entitled to exercise the right specified in standard 
condition 10(2) only— 

(i) where the conditions in section 23A of this Act are satisfied, or 

SP Bill 32 Session 3 (2009) 
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(ii) with the warrant of the court, granted on an application under 

section 24 of this Act, and 

(b) subsection (3) above has effect as if the reference to the last foregoing 
subsection were a reference to section 24 of this Act.”. 

(3) After section 23 of the 1970 Act insert— 5 

10 

15 

20 

25 

30 

35 

40 

“23A Voluntary surrender of residential property following calling-up notice or 
notice of default 

(1) The conditions referred to in sections 20(2A)(a) and 23(4)(a)(i) are that— 

(a) the security subjects are unoccupied; and 

(b) each of the persons specified in subsection (2) below has, by affidavit— 

(i) certified that that person does not occupy the security subjects and 
is not aware of the security subjects being occupied by any other 
person; 

(ii) consented to the exercise by the creditor of the creditor’s rights on 
default; and 

(iii) certified that the consent is given freely and without coercion of 
any kind. 

(2) Those persons are— 

(a) the debtor; 

(b) the proprietor of the security subjects (where the proprietor is not the 
debtor); 

(c) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home; 

(d) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home; and 

(e) a person who has occupancy rights in the security subjects by virtue of 
an order under section 18(1) (occupancy rights of cohabiting couples) of 
the Matrimonial Homes (Family Protection) (Scotland) Act 1981. 

(3) An affidavit under subsection (1)(b) above must be sworn or affirmed before a 
notary public. 

(4) In this section— 

 “family home” has the meaning given by section 135(1) of the Civil 
Partnership Act 2004; 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004; 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “notary public” includes any person duly authorised by the law of the 
country (other than Scotland) in which the swearing or affirmation takes 
place to administer oaths or receive affirmations in that other country.”. 

4
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2 Court applications by creditor for remedies on default 

(1) Section 24 (application by creditor to court for remedies on default) of the 1970 Act is 
amended as follows. 

(2) After subsection (1) insert— 

“(1A) Subsection (1) above does not apply in relation to a creditor in a standard 
security over land or a real right in land used to any extent for residential 
purposes. 

5 

10 

15 

20 

25 

30 

35 

40 

(1B) A creditor in a standard security of that kind may, where the debtor is in 
default within the meaning of paragraph (a), (b) or (c) of standard condition 
9(1), apply to the court for warrant to exercise any of the remedies which the 
creditor is entitled to exercise on a default within the meaning of standard 
condition 9(1)(a). 

(1C) Before making an application under subsection (1B) above the creditor must 
comply with the pre-action requirements imposed by section 24A of this Act. 

(1D) An application under subsection (1B) above is to be made by summary 
application (regardless of whether it includes a crave for any other remedy).”. 

(3) In subsection (2), for “such an application as aforesaid” substitute “an application under 
subsection (1) or (1B)”. 

(4) In subsection (3)— 

(a) for “subsection (1)” substitute “subsection (1B)”, and 

(b) the words from “if” to “purposes” are repealed. 

(5) After subsection (4A) insert— 

“(5) The court may grant an application under subsection (1B) above only if it is 
satisfied that the creditor has complied with subsection (1C) above. 

(6) In considering an application under subsection (1B) above where the debtor 
appears or is represented, the court is to have regard in particular to the matters 
set out in subsection (7) below. 

(7) Those matters are— 

(a) the nature of and reasons for the default; 

(b) the ability of the debtor to fulfil within a reasonable time the obligations 
under the standard security in respect of which the debtor is in default; 

(c) any action taken by the creditor to assist the debtor to fulfil those 
obligations; 

(d) where appropriate, participation by the debtor in a debt payment 
programme approved under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002; and 

(e) the ability of the debtor and any other person residing at the security 
subjects to secure reasonable alternative accommodation. 

(8) Subsections (5) and (6) above do not affect— 

(a) any power that the court may have; or 

(b) any rights that the debtor may have, 

5
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 by virtue of any other enactment or rule of law. 

(9) Where— 

(a) the default in respect of which an application is made under subsection 
(1B) above is a default within the meaning of paragraph (a) or (b) of 
standard condition 9(1); and 5 

10 

15 

20 

25 

30 

35 

40 

(b) before a decree is granted on the application, the obligations under the 
standard security in respect of which the debtor is in default are fulfilled, 

 the standard security has effect as if the default had not occurred.”. 

 
3 Court powers in action for possession of residential property 

(1) In section 5 (power to eject proprietor in personal occupation) of the Heritable Securities 
(Scotland) Act 1894 (c. 44) (“the 1894 Act”)— 

(a) the existing provision becomes subsection (1), 

(b) after that subsection insert— 

“(2) Proceedings under subsection (1) by a creditor in a standard security over land 
or a real right in land used to any extent for residential purposes are to be 
brought by summary application (regardless of whether they include a crave 
for any other remedy). 

(3) Before making an application under subsection (1) in a case referred to in 
subsection (2), the creditor must comply with the pre-action requirements 
imposed by section 5B.”. 

(2) After section 5 of the 1894 Act insert— 

“5A Court powers on section 5 proceedings relating to residential property 

(1) This section applies to an application under section 5(1) by a creditor in a 
standard security over land or a real right in land used to any extent for 
residential purposes. 

(2) The creditor must— 

(a) serve on the proprietor a notice in conformity with Form 1 in Part 2 of 
the schedule to the Mortgage Rights (Scotland) Act 2001, 

(b) serve on the occupier of the security subjects a notice in conformity with 
Form 2 in that Part of that schedule, and 

(c) give notice of the application to the local authority in whose area the 
security subjects are situated, unless the creditor is that local authority. 

(3) A notice under subsection (2)(a) or (b) must be sent by recorded delivery letter 
addressed— 

(a) in the case of a notice under subsection (2)(a), to the proprietor at the 
proprietor’s last known address, 

(b) in the case of a notice under subsection (2)(b), to “The Occupier” at the 
security subjects. 

(4) Notice under subsection (2)(c) is to be given in the form and manner prescribed 
under section 11(3) of the Homelessness etc. (Scotland) Act 2003. 

6



Home Owner and Debtor Protection (Scotland) Bill 5 
Part 1—Residential standard securities: creditor’s rights on default 
 

(5) The court may grant the application only if it is satisfied that the creditor has 
complied with section 5(3). 

(6) In considering the application in a case where the debtor appears or is 
represented, the court is to have regard in particular to the matters set out in 
subsection (7). 5 

10 

15 

20 

25 

30 

35 

40 

(7) Those matters are— 

(a) the nature of and reasons for the default, 

(b) the ability of the debtor to fulfil within a reasonable time the obligations 
under the standard security in respect of which the debtor is in default, 

(c) any action taken by the creditor to assist the debtor to fulfil those 
obligations, 

(d) where appropriate, participation by the debtor in a debt payment 
programme approved under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002, and 

(e) the ability of the debtor and any other person residing at the security 
subjects to secure reasonable alternative accommodation. 

(8) Subsections (5) and (6) do not affect— 

(a) any power that the court may have, or 

(b) any rights that the debtor may have, 

 by virtue of any other enactment or rule of law.”. 

 
4 Pre-action requirements 

(1) After section 24 of the 1970 Act insert— 

“24A Section 24(1B) proceedings: pre-action requirements 
(1) The pre-action requirements referred to in section 24(1C) of this Act are set out 

in subsections (2) to (6) below. 

(2) The creditor must provide the debtor with clear information about— 

(a) the terms of the standard security; 

(b) the amount due to the creditor under the standard security, including any 
arrears and any charges in respect of late payment or redemption; and 

(c) any other obligation under the standard security in respect of which the 
debtor is in default. 

(3) The creditor must make reasonable efforts to agree with the debtor proposals in 
respect of future payments to the creditor under the standard security and the 
fulfilment of any other obligation under the standard security in respect of 
which the debtor is in default. 

(4) The creditor must not make an application under section 24(1B) of this Act if 
the debtor is taking steps which are likely to result in— 

(a) the payment to the creditor within a reasonable time of any arrears, or the 
whole amount, due to the creditor under the standard security; and 

(b) fulfilment by the debtor within a reasonable time of any other obligation 
under the standard security in respect of which the debtor is in default. 

7
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(5) The creditor must provide the debtor with information about sources of advice 

and assistance in relation to management of debt. 

(6) The creditor must encourage the debtor to contact the local authority in whose 
area the security subjects are situated. 

(7) In complying with the pre-action requirements the creditor must have regard to 
any guidance issued by the Scottish Ministers. 

5 

10 

15 

20 

25 

30 

35 

40 

(8) The Scottish Ministers may by order made by statutory instrument make 
further provision about the pre-action requirements, including provision— 

(a) specifying particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement; 

(b) adding further requirements, or modifying or removing any requirement; 

(c) making different provision for different circumstances; 

(d) modifying any enactment (including this Act). 

(9) A statutory instrument containing an order under subsection (8) above is not to 
be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

(2) After section 5A of the 1894 Act (inserted by section 3 of this Act) insert— 

“5B Section 5 proceedings relating to residential property: pre-action 
requirements 

(1) The pre-action requirements referred to in section 5(3) are set out in 
subsections (2) to (6) below. 

(2) The creditor must provide the debtor with clear information about— 

(a) the terms of the standard security, 

(b) the amount due to the creditor under the standard security, including any 
arrears and any charges in respect of late payment or redemption, and 

(c) any other obligation under the standard security in respect of which the 
debtor is in default. 

(3) The creditor must make reasonable efforts to agree with the debtor proposals in 
respect of future payments to the creditor under the standard security and the 
fulfilment of any other obligation under the standard security in respect of 
which the debtor is in default. 

(4) The creditor must not make an application under section 5(1) to which section 
5A applies if the debtor is taking steps which are likely to result in— 

(a) the payment to the creditor within a reasonable time of any arrears, or the 
whole amount, due to the creditor under the standard security, and  

(b) fulfilment by the debtor within a reasonable time of any other obligation 
under the standard security in respect of which the debtor is in default. 

(5) The creditor must provide the debtor with information about sources of advice 
and assistance in relation to management of debt. 

(6) The creditor must encourage the debtor to contact the local authority in whose 
area the security subjects are situated. 

8
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(7) In complying with the pre-action requirements the creditor must have regard to 
any guidance issued by the Scottish Ministers. 

(8) The Scottish Ministers may by order made by statutory instrument make 
further provision about the pre-action requirements, including provision— 

(a) specifying particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement, 

5 

10 

15 

20 

25 

30 

35 

(b) adding further requirements, or modifying or removing any requirement, 

(c) making different provision for different circumstances, 

(d) modifying any enactment (including this Act). 

(9) A statutory instrument containing an order under subsection (8) above is not to 
be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

 
5 Application to court by entitled residents 

(1) After section 24A of the 1970 Act (inserted by section 4 of this Act) insert— 

“24B Section 24(1B) applications: application to court by entitled residents 

(1) An entitled resident may, in proceedings on an application under section 
24(1B) of this Act, apply to the court to continue the proceedings or make any 
other order that the court thinks fit, despite not being called as a defender in the 
application. 

(2) In determining an application under subsection (1) above the court is to have 
regard in particular to the matters set out in subsection (7) of section 24, 
reading the first reference to the debtor in paragraph (b) as including a 
reference to the entitled resident. 

(3) Subsection (2) above does not affect— 

(a) any power that the court may have; or 

(b) any rights that an entitled resident may have, 

 under any other enactment or rule of law. 

 
24C Entitled residents: definition 

(1) For the purposes of sections 24B, 24D and 24E, an entitled resident is a person 
whose sole or main residence is the security subjects (in whole or in part) and 
who is— 

(a) the proprietor of the security subjects (where the proprietor is not the 
debtor in the standard security); 

(b) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home; 

(c) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home; 

(d) a person living together with the debtor or the proprietor as husband and 
wife; 

9
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(e) a person living together with the debtor or the proprietor in a relationship 

which has the characteristics of the relationship between civil partners; 

(f) a person who lived together with the debtor or the proprietor in a 
relationship described in paragraph (d) or (e) if— 

(i) the security subjects (in whole or in part) are not the sole or main 
residence of the debtor or the proprietor; 

5 
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(ii) the person lived together with the debtor or the proprietor 
throughout the period of 6 months ending with the date on which 
the security subjects ceased to be the sole or main residence of the 
debtor or the proprietor; and 

(iii) the security subjects (in whole or in part) are the sole or main 
residence of a child aged under 16 who is a child of both parties in 
that relationship. 

 (2) In this section— 

 “child” includes a stepchild and any person brought up, or treated, by 
both parties to the relationship as their child; 

 “family home” has the meaning given by section 135(1) of the Civil 
Partnership Act 2004; 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004; 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

(2) After section 5B of the 1894 Act (inserted by section 4 of this Act) insert— 

“5C Application to court by entitled residents 

(1) An entitled resident may, in proceedings on an application to which section 5A 
applies, apply to the court to continue the proceedings or make any other order 
that the court thinks fit, despite not being called as a defender in the 
application. 

(2) In determining an application under subsection (1) of this section the court is to 
have regard in particular to the matters set out in subsection (7) of section 5A, 
reading the first reference to the debtor in paragraph (b) as including a 
reference to the entitled resident. 

(3) Subsection (2) does not affect— 

(a) any power that the court may have, or 

(b) any rights that an entitled resident may have, 

 under any other enactment or rule of law. 

 
5D Entitled residents: definition 

(1) For the purposes of sections 5C, 5E and 5F, an entitled resident is a person 
whose sole or main residence is the security subjects (in whole or in part) and 
who is— 

10
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(a) the proprietor of the security subjects (where the proprietor is not the 
debtor in the standard security), 

(b) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home, 

(c) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home, 
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(d) a person living together with the debtor or the proprietor as husband and 
wife, 

(e) a person living together with the debtor or the proprietor in a relationship 
which has the characteristics of the relationship between civil partners, 

(f) a person who lived together with the debtor or the proprietor in a 
relationship described in paragraph (d) or (e) if— 

(i) the security subjects (in whole or in part) are not the sole or main 
residence of the debtor or the proprietor, 

(ii) the person lived together with the debtor or the proprietor 
throughout the period of 6 months ending with the date on which 
the security subjects ceased to be the sole or main residence of the 
debtor or the proprietor, and 

(iii) the security subjects (in whole or in part) are the sole or main 
residence of a child aged under 16 who is a child of both parties in 
that relationship. 

 (2) In this section— 

 “child” includes a stepchild and any person brought up, or treated, by 
both parties to the relationship as their child, 

 “family home” has the meaning given by section 135(1) of the Civil 
Partnership Act 2004, 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981, 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004, 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

 
6 Recall of decree 

(1) After section 24C of the 1970 Act (inserted by section 5 of this Act) insert— 

“24D Section 24(1B) proceedings: recall of decree 

(1) A person mentioned in subsection (2) below may apply to the court for recall 
of a decree granted on an application under section 24(1B) of this Act. 

(2) Those persons are— 

(a) the debtor, but only if the debtor did not appear and was not represented 
in the proceedings on the application under section 24(1B); 
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(b) an entitled resident, but only if the entitled resident did not make an 

application under section 24B(1) in the proceedings. 

(3) An application under subsection (1) must be made no later than 14 days after 
the execution of a charge following on the grant of the decree. 

(4) An application under subsection (1) above is not competent if an application 
under that subsection (whether or not by the same person) has already been 
made in relation to the application under section 24(1B). 
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(5) An applicant under subsection (1) above must give notice of the application 
to— 

(a) the creditor; 

(b) the debtor (unless the applicant is the debtor); 

(c) every entitled resident (or, if the applicant is an entitled resident, every 
other entitled resident). 

(6) Notice under subsection (5) above must be sent by recorded delivery letter 
addressed to the person in question at that person’s last known address.”. 

(2) After section 5D of the 1894 Act (inserted by section 5 of this Act) insert— 

“5E Recall of decree 

(1) A person mentioned in subsection (2) may apply to the court for recall of a 
decree granted on an application to which section 5A applies. 

(2) Those persons are— 

(a) the debtor, but only if the debtor did not appear and was not represented 
in the proceedings on the application, 

(b) an entitled resident, but only if the entitled resident did not make an 
application under section 5C(1) in the proceedings. 

(3) An application under subsection (1) must be made no later than 14 days after 
the execution of a charge following on the grant of the decree. 

(4) An application under subsection (1) is not competent if an application under 
that subsection (whether or not by the same person) has already been made in 
relation to the application to which section 5A applies. 

(5) An applicant under subsection (1) must give notice of the application to— 

(a) the creditor, 

(b) the debtor (unless the applicant is the debtor), 

(c) every entitled resident (or, if the applicant is an entitled resident, every 
other entitled resident). 

(6) Notice under subsection (5) must be sent by recorded delivery letter addressed 
to the person in question at that person’s last known address.”. 

 
7 Representation in repossession proceedings  

(1) After section 24D of the 1970 Act (inserted by section 6 of this Act) insert— 
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“24E Lay representation in section 24(1B) proceedings etc. 
(1) In proceedings under sections 24(1B) and 24D(1) of this Act, the debtor and 

any entitled resident may be represented by an approved lay representative 
except in prescribed circumstances. 

(2) An approved lay representative must throughout the proceedings satisfy the 
sheriff that the representative is a suitable person to represent the debtor or 
entitled resident and is authorised by the debtor or entitled resident to do so. 
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(3) References in this section to an approved lay representative are to an individual 
(other than an advocate or solicitor) approved for the purposes of this section 
by a person or body prescribed by the Scottish Ministers by order made by 
statutory instrument. 

(4) An order under subsection (3) above may— 

(a) prescribe persons or bodies for the purposes of that subsection; 

(b) make provision about the procedure for, and form and manner of, 
approval by a prescribed person or body of an individual for the purposes 
of this section; 

(c) prescribe circumstances in which an approved lay representative may not 
represent a debtor or entitled resident. 

(5) Before making an order under subsection (3) above the Scottish Ministers must 
consult the Lord President of the Court of Session. 

(6) A statutory instrument containing an order under subsection (3) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 

(2) After section 5E of the 1894 Act (inserted by section 6 of this Act) insert— 

“5F Lay representation in section 5 proceedings relating to residential 
property etc. 

(1) In proceedings on an application to which section 5A applies and proceedings 
under section 5E(1), the debtor and any entitled resident may be represented by 
an approved lay representative except in prescribed circumstances. 

(2) An approved lay representative must throughout the proceedings satisfy the 
sheriff that the representative is a suitable person to represent the debtor or 
entitled resident and is authorised by the debtor or entitled resident to do so. 

(3) References in this section to an approved lay representative are to an individual 
(other than an advocate or solicitor) approved for the purposes of this section 
by a person or body prescribed by the Scottish Ministers by order made by 
statutory instrument. 

(4) An order under subsection (3) may— 

(a) prescribe persons or bodies for the purposes of that subsection, 

(b) make provision about the procedure for, and form and manner of, 
approval by a prescribed person or body of an individual for the purposes 
of this section, 

(c) prescribe circumstances in which an approved lay representative may not 
represent a debtor or entitled resident. 
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(5) Before making an order under subsection (3) the Scottish Ministers must 

consult the Lord President of the Court of Session. 

(6) A statutory instrument containing an order under subsection (3) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 

(3) In section 32 (offence for unqualified persons to prepare certain documents) of the 
Solicitors (Scotland) Act 1980 (c. 46), in subsection (2B)–– 
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(a) after “apply to” insert “— 

(a)”, and 

(b) at the end add— 

“(b) an approved lay representative within the meaning of section 5F of the 
Heritable Securities (Scotland) Act 1894 or section 24E of the 
Conveyancing and Feudal Reform (Scotland) Act 1970 (lay 
representation in proceedings by creditors for repossession of residential 
property) while acting in pursuance of the section in question.”. 

 
8 Minor and consequential amendments  

(1) In section 19 (calling-up of standard security) of the 1970 Act— 

(a) after subsection (10) insert— 

“(10A)Subsection (10B) below applies where the calling-up notice relates to a 
standard security over land or a real right in land used to any extent for 
residential purposes. 

(10B) The period of notice mentioned in the calling-up notice may be shortened 
under subsection (10) above only with the consent in writing (in addition to 
any other consent required by that subsection) of— 

(a) any person entitled to make an application under section 24B(1) of this 
Act as an entitled resident falling within paragraph (d), (e) or (f) of 
section 24C(1), and 

(b) where the debtor in the standard security is not the proprietor— 

(i) the debtor, and 

(ii) if the standard security is over a matrimonial home (within the 
definition referred to in that subsection), the debtor’s spouse.”, 

(b) in subsection (11), at the beginning insert “Subject to subsection (12) below,”, 

(c) after subsection (11) insert— 

“(12) A calling-up notice calling up a standard security over land or a real right in 
land used to any extent for residential purposes ceases to have effect on the 
expiration of a period of 5 years from the date of the notice.”. 

(2) In section 21 (notice of default) of the 1970 Act, in subsection (3), for the words 
“section 19(10) of this Act shall apply as it applies” substitute “subsections (10) and 
(10B) of section 19 of this Act shall apply as they apply”. 

(3) In section 23 (rights and duties of parties after service of notice of default) of the 1970 
Act, in subsection (2), after “Act” insert “and subsection (4) below”. 

(4) In the Mortgage Rights (Scotland) Act 2001 (asp 11)— 
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(a) sections 1 to 3, and 

(b) in section 4, subsections (4) to (5A), 

are repealed. 

 

PART 2 

SEQUESTRATION AND TRUST DEEDS 5 
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9 Certificate for sequestration  
(1) In section 2(1C)(a) (appointment of trustee in sequestration) of the Bankruptcy 

(Scotland) Act 1985 (c. 66) (“the 1985 Act”), after “5(2B)(c)(ia)” insert “or (ib)”. 

(2) In section 5 (sequestration of estate) of the 1985 Act— 

(a) in subsection (2)(a), for “either subsection (2A) or” substitute “subsection”, 

(b) subsection (2A) is repealed, 

(c) in subsection (2B)(c)— 

(i) after sub-paragraph (ia) insert— 

“(ib) has, within the prescribed period, been granted a certificate for 
sequestration of the debtor’s estate in accordance with section 5B 
of this Act,”, and 

(ii) sub-paragraph (ii) is repealed, and 

(d) after subsection (2E) insert— 

“(2F) In subsection (2B)(c)(ib) above “the prescribed period” means such period, 
ending on the day before the date on which the debtor application is made, as 
may be prescribed under section 5B(5)(c) of this Act.”. 

(3) After section 5A of the 1985 Act insert— 

“5B Certificate for sequestration 

(1) A certificate for sequestration of a debtor’s estate is a certificate granted by an 
authorised person certifying that, in that person’s opinion, the debtor is unable 
to pay debts as they become due. 

(2) A certificate may be granted only on the application of the debtor. 

(3) An authorised person must grant a certificate if, and only if, satisfied that the 
debtor is unable to pay debts as they become due. 

(4) In this section “authorised person” means a person falling within a class 
prescribed under subsection (5)(a). 

(5) The Scottish Ministers may by regulations— 

(a) prescribe classes of persons authorised to grant a certificate under this 
section;  

(b) make provision about certification by an authorised person, including— 

(i) the form and manner in which a certification must be made; 

(ii) the fee, if any, which an authorised person is entitled to charge for 
or in connection with granting a certificate;  
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(c) prescribe a period for the purpose of section 5(2B)(c)(ib) of this Act; 

(d) make different provision for different cases or classes of case;  

(e) add further conditions which must be met before a debtor application 
may be made by virtue of section 5(2B)(c)(ib); and 

(f)  where such further conditions are added, remove or otherwise vary those 
conditions.”. 
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(4) In section 12 (when sequestration is awarded) of the 1985 Act, in subsection (1)(b), for 
“either subsection (2A) or”, substitute “subsection”. 

 
10 Trust deeds  

In section 5(4A) (definition of “trust deed”) of the 1985 Act–– 

(a) after “means” insert “— 

(a)”, and 

(b) after “generally” insert “; and 

(b) any other trust deed which would fall within paragraph (a) but for the 
exclusion of all or any of the following— 

(i) a creditor in respect of any debt for which the creditor has agreed 
not to claim under the trust deed;  

(ii) the debtor’s family home (“family home” having the same 
meaning as in section 40(4) of this Act, but with “relevant date” 
meaning the day immediately preceding the date the trust deed is 
granted); 

(iii) any other property of a class prescribed by the Scottish 
Ministers.”. 

 
11 Power in relation to debtor’s family home  

In section 40 (power in relation to family home) of the 1985 Act— 

(a) in subsections (1), (2) and (3), after “trustee” in each place where it occurs insert 
“or the trustee acting under the trust deed”,  

(b) in subsection (2), for “twelve months” substitute “3 years”,  

(c) after subsection (3) insert— 

“(3A) Before commencing proceedings to obtain the authority of the sheriff under 
subsection (1)(b) the trustee, or the trustee acting under the trust deed, must 
give notice of the proceedings to the local authority in whose area the home is 
situated. 

(3B) Notice under subsection (3A) must be given in such form and manner as may 
be prescribed by the Scottish Ministers.”, and 

(d) in subsection (4), after paragraph (b) insert— 

“(ba) “local authority” means a council constituted under section 2 of the 
Local Government etc. (Scotland) Act 1994 (c. 39);”.
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12 Abolition of certain requirements to advertise in Edinburgh Gazette 

Sections 15(6) and 25(6) of the 1985 Act (which require the publication in the 
Edinburgh Gazette of certain notices in connection with a sequestration) are repealed. 

 
13 Regulations under the 1985 Act  

(1) In section 72 (regulations) of the 1985 Act— 5 
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(a) in subsection (3)(a)— 

(i) after sub-paragraph (i) insert— 

“(ia) section 5(4A)(b)(iii);”, and 

(ii) after sub-paragraph (ii) insert— 

“(iia) section 5B(5);”, and  

(b) in subsection (3)(b) the words— 

(i) “the first”, and 

(ii) from “made” to the end,  

are repealed. 

(2) In paragraph 5 of Schedule 5 to the 1985 Act (protected trust deeds), after paragraph (a) 
of sub-paragraph (2) insert— 

“(aa) make different provision for different cases or classes of case;”. 

 

PART 3 

GENERAL 

14 Crown application 
This Act binds the Crown acting in its capacity as a creditor. 

 
15 Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make— 

(a) such supplemental, incidental or consequential provision as they consider 
necessary or expedient for the purposes of, in consequence of or for giving full 
effect to any provision of this Act, 

(b) such provision as they consider necessary or expedient for transitory, transitional 
or saving purposes in connection with the coming into force of any provision of 
this Act. 

(2) An order under subsection (1) may modify any enactment. 

(3) No order under subsection (1)(a) containing provisions which add to, replace or omit 
any part of the text of an Act is to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 

(4) A statutory instrument containing any other order under subsection (1) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 
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16 Definitions 

In this Act— 

“the 1894 Act” means the Heritable Securities (Scotland) Act 1894 (c. 44), 

“the 1970 Act” means the Conveyancing and Feudal Reform (Scotland) Act 1970 
(c. 35), 5 

10 

“the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c. 66). 

 
17 Short title and commencement 

(1) This Act may be cited as the Home Owner and Debtor Protection (Scotland) Act 2009. 

(2) This Part comes into force on Royal Assent. 

(3) The remaining provisions come into force on such day as the Scottish Ministers may 
appoint by order made by statutory instrument. 

(4) An order under subsection (3) may appoint different days for different provisions. 
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(SCOTLAND) BILL
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EXPLANATORY NOTES

 (AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Home Owner and Debtor Protection (Scotland) Bill introduced 
in the Scottish Parliament on 1 October 2009:

• Explanatory Notes;

• a Financial Memorandum;

• a Scottish Government Statement on legislative competence; and

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 32–PM.
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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

THE BILL

4. The Bill is in three Parts—

• Residential Standard Securities: Creditor’s Rights on Default

• Sequestration and Trust Deeds

• General.

PART 1 – RESIDENTIAL STANDARD SECURITIES: CREDITOR’S RIGHTS ON 
DEFAULT 

5. Part 1 of the Bill amends the Heritable Securities (Scotland) Act 1894 (“the 1894 Act”), 
the Conveyancing and Feudal Reform (Scotland) Act 1970 (“the 1970 Act”) and the Mortgage 
Rights (Scotland) Act 2001 (“the 2001 Act”).

6. Under section 5 of the 1894 Act a creditor may take proceedings to eject a proprietor in 
personal occupation of property given in security where the debtor has failed to pay the principal 
sum or interest due under the security.

7. The 1970 Act is the principal statutory provision dealing with standard securities in 
Scotland. The 1970 Act provides three ways in which a creditor may seek to repossess the 
property against which a debtor’s borrowing is secured: calling up a standard security under 
section 19; serving a notice of default under section 21; and applying to the court for a warrant to 
exercise remedies on default under section 24.

8. The 2001 Act modifies the 1970 Act and the 1894 Act to allow certain residents to apply 
to court to suspend enforcement rights of a creditor in a standard security over property used for 
residential purposes.  They can also apply for the continuation of proceedings raised by the 
creditor relating to those rights.  The 2001 Act also makes provision for notifying tenants and 
other occupiers of enforcement action by a creditor in a standard security.

9. The main effects of Part 1 of the Bill are to:
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• Require all repossession cases relating to residential property to call in court, except 
in cases of voluntary surrender (which require an affidavit confirming that the 
surrender was voluntary).  This ensures shrieval scrutiny on the extent to which 
creditors have complied with the pre-action requirements.  In cases where the debtor 
appears or is represented it also allows sheriffs to consider wider circumstances 
about the debtor and those living in the property before any decree for repossession 
is granted (sections 1, 2 and 3).

• Set out pre-action requirements for creditors.  These require creditors, before 
applying to repossess a residential property, to provide the debtor with information 
and to take reasonable steps to avoid repossessions occurring.  They also require 
creditors to refrain from taking repossession proceedings in certain circumstances 
(section 4).

• Preserve and extend the right of certain residents other than the debtor (entitled 
residents) to make representations to a court considering a repossession application 
(section 5).

• Provide a right to seek recall of a decree for repossession already granted, but limit 
that to only one application, where the person seeking recall has made no previous 
representations to the court (section 6).

• Give those facing repossession and entitled residents who make applications to the 
court the right to be represented in court by an approved lay representative (section 
7).

10. A considerable number of technical amendments to the 1894 and 1970 Acts are made to 
give effect to the above.  Much of the 2001 Act is repealed as the relevant provisions will be
incorporated in the 1894 and 1970 Acts.  In addition to subordinate legislation under the Act, the 
Sheriff Court Rules Council will be considering making provision in court rules to facilitate the 
operation of the procedures that the Bill will introduce.

Section 1 - residential standard securities: restriction of creditor’s remedies

11. Section 1 limits those situations in which a creditor can exercise the rights specified in 
standard conditions 10(2) and (3) of the standard security (set out in Schedule 3 to the 1970 Act), 
being the rights to sell or to enter into possession of the security subjects where the borrower is 
in default. The limitation applies only to property wholly or partially used for residential 
purposes; rights in relation to other property are unaffected.  

12. The limitation provides that the rights can be exercised only where the residential 
property has been voluntarily surrendered or where a court has granted a warrant under section 
24 of the 1970 Act, thereby ensuring that all cases for possession or sale of residential property 
require a court application. There is an exception for voluntarily surrendered unoccupied 
property, to allow a debtor to avoid the expense of court proceedings.

13. Section 1(1) amends section 20 of the 1970 Act by inserting a new subsection (2A), to 
apply this limitation of a creditor’s remedies to the service of a notice calling up a standard 
security.
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14. Section 1(2) amends section 23 of the 1970 Act by inserting a new subsection (4), to 
apply this limitation of a creditor’s remedies to the service of a notice of default.

15. Section 1(3) of the Bill amends the 1970 Act by inserting section 23A. Section 23A(1) 
specifies the requirements for a residential property to be voluntarily surrendered and section 
23A(2) those who must swear an affidavit. Subsections (1) and (2) require that:

• the property be unoccupied; 

• the debtor and other interested persons (proprietor where not debtor, non entitled 
spouse or civil partner and cohabitees in terms of section 18 of the Matrimonial 
Homes (Family Protection) (Scotland) Act 1981) provide an affidavit; and

• each affidavit certifies that the person: does not occupy the security subjects and is 
not aware of any occupation; consents to the exercise by the creditor of the creditor’s 
rights on default; and consents freely and without coercion of any kind.

Section 2 - court applications by creditor for remedies on default

16. Section 2 makes provision about court applications by a creditor under section 24 of the 
1970 Act for warrant to exercise the creditor’s remedies where the borrower defaults in a 
standard security over residential property. It sets out a new procedure applying to such 
applications, including applications required as a result of section 1 of the Bill (i.e. following a 
calling-up notice or notice of default). 

17. Section 2(2) inserts subsections (1A) to (1D) into section 24 of the 1970 Act.  Subsection 
(1C) requires a creditor to fulfil the pre-action requirements specified at section 24A of the 1970 
Act (see section 4(1) of the Bill) before making a section 24 application in respect of a 
residential property.

18. Subsection (1D) provides that a section 24 application in relation to a residential property 
is to be by summary application procedure.  This applies regardless of whether the application 
includes a crave for some other remedy.  That ensures that in all cases the court will set a date on 
which it will hear the case and on which the debtor will have an opportunity to defend the case or 
make submissions to the court.  

19. Sections 2(3) and 2(4) make minor consequential changes to the 1970 Act.   

20. Section 2(5) inserts new subsections (5) to (9) into section 24 of the 1970 Act.
Subsection (5) confirms that a court may grant an application only if it is satisfied that the pre-
action requirements have been complied with. 

21. Subsections (6) and (7) specify the matters to which the court must have regard when 
considering a creditor’s application in a case where the debtor appears or is represented (see 
section 5 of the Bill for a case where an entitled resident makes an application). The matters in 
subsection (7) mirror the matters to which a court currently has regard in an application made 
under the 2001 Act.  The matters are currently set out in section 2(2) of the 2001 Act (as 
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amended by S.S.I 2004/468 to include reference to the Debt Arrangement Scheme established 
under the Debt Arrangement and Attachment (Scotland) Act 2002).

22. Subsection (9) clarifies the effect of a debtor remedying a default (within the meaning of 
standard condition 9(1)(a) or (b)) before a creditor has been granted decree in respect of a section 
24 application in relation to a residential property. In those circumstances the standard security 
has effect as if the default had not occurred. 

Section 3 - court powers in action for possession of residential property

23. Section 3(1)(b) inserts subsections (2) and (3) into section 5 of the 1894 Act.  Subsection 
(2) provides for summary application procedure for proceedings under section 5 in relation to a 
residential property. This applies regardless of whether the application includes a crave for any 
other remedy.

24. Subsection (3) requires a creditor to comply with pre-action requirements before making 
an application.  The requirements themselves are inserted as section 5B of the 1894 Act by 
section 4(2) of the Bill.

25. Section 3(2) inserts section 5A into the 1894 Act, which relates to proceedings relating to 
residential property brought under the 1894 Act.  In section 5A—

• Subsections (2), (3) and (4) provide for the notification that a creditor must give, and 
the form that it must take, when bringing such proceedings.  This sets out in the 1894 
Act the requirements which were previously in section 4(4), (5) and (5A) of the 2001 
Act.

• Subsection (5) confirms that a court may grant an application only if it is satisfied 
that the pre-action requirements have been complied with.

• Subsections (6) and (7) specify the matters to which the court must have regard when 
considering an application in a case where the debtor appears or is represented (see 
section 5 of the Bill for a case where an entitled resident makes an application). They 
mirror the matters to which the court would currently have regard in an application 
made under the 2001 Act, and are identical to the matters introduced into the 1970 
Act by section 2(5) of the Bill.

Section 4 – pre-action requirements

26. Section 4 outlines the pre-action requirements which creditors must satisfy before making 
an application under section 24(1B) of the 1970 Act or an application under section 5 of the 1894 
Act in relation to residential property.

27. Section 4(1) inserts section 24A into the 1970 Act. This relates to proceedings described 
at section 24(1B) of the 1970 Act (i.e. in relation to residential property). The pre-action 
requirements at subsections (2) to (6) are that the creditor:
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• provides the debtor with clear information about the terms of the standard security, 
the amount due (including any arrears and charges in respect of late payment and 
redemption) and any other obligation under the security in respect of which the 
debtor is in default; 

• makes reasonable efforts to agree with the debtor proposals for future payments and 
the fulfilment of any other obligation under the security in respect of which the 
debtor is in default; 

• refrains from making a section 24 application for repossession or sale where the 
debtor is taking steps likely to result, within a reasonable period, in the payment of 
arrears or the principal sum and to fulfil any other obligation for which the debtor is 
in default;

• provides the debtor with information about sources of advice and assistance in 
relation to management of debt;

• encourages the debtor to contact the local authority in whose area the property is 
situated. 

28. Subsection (7) requires creditors to have regard to guidance issued by Scottish Ministers.  
Subsection (8) allows Scottish Ministers by subordinate legislation to make further provision 
about the pre-action requirements.

29. Section 4(2) inserts section 5B into the 1894 Act. This relates to proceedings described at 
section 5(2) of the 1894 Act (i.e. residential property). It repeats the pre-action requirements, 
guidance and powers set out for applications under section 24(1B) of the 1970 Act.

Section 5 – application to court by entitled residents

30. Section 5 makes provision for certain individuals to intervene in an application by a 
creditor under the 1894 Act or the 1970 Act in relation to residential property.  The 2001 Act 
currently provides that the debtor and certain other residents of the property being possessed or 
sold can apply to the court for a suspension or continuation.  The Bill’s requirement for all 
possessions or sales to be by court application means that the debtor no longer needs the right to 
make such an application. Section 5 preserves and extends the 2001 Act rights of the other 
residents (entitled residents) to make an application to the court.  

31. Section 5(1) inserts sections 24B and 24C into the 1970 Act.  Section 24B allows entitled 
residents to apply to the court to continue the proceedings or to make any other order the court 
thinks fit.  It provides that in such an application the court is to have regard to the same matters 
as it is required to consider if a debtor appears or is represented.  These are the matters in new 
subsection 24(7), which mirror the matters in section 2(2) of the 2001 Act (to which a court 
would currently to have regard in an application made under the 2001 Act). 

32. Section 24C defines entitled residents.  Other than the debtor, these individuals are the 
same as those who can make an application under section 2 of the 2001 Act.  
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33. Section 5(2) inserts sections 5C and 5D into the 1894 Act.  These sections make 
provision in respect of applications under the 1894 Act corresponding to that in the new sections 
24B and 24C of the 1970 Act.

Section 6 – recall of decree

34. Section 6 makes provision for the recall of a decree granted to a creditor following the 
creditor’s application under section 24(1B) of the 1970 Act or section 5 of the 1894 Act (where 
section 5A applies).  These are actions in respect of residential properties. Recall of a decree has 
the effect of reviving the original proceedings, thereby again giving the debtor and an entitled 
resident the opportunity to make representations to the court.

35. Section 6(1) inserts section 24D into the 1970 Act.  The debtor or an entitled resident 
may make an application for the recall of a decree only where they did not appear in the original 
proceedings.  The recall application must be made at the latest by 14 days after the execution of 
the charge following the decree.  Only one application for the recall of a decree may be made.  
Provision is made for notification of a recall application.     

36. Section 6(2) inserts section 5E into the 1894 Act.  This makes provision in respect of 
applications under the 1894 Act corresponding to that in new section 24D of the 1970 Act.

Section 7 – representation in repossession proceedings

37. Section 7 allows for the representation of the debtor or entitled resident by an approved 
lay representative in court proceedings in relation to the possession or sale of a residential 
property.

38. Section 7(1) inserts section 24E(1) into the 1970 Act, which allows approved lay 
representation of debtors and entitled residents in proceedings under section 24(1B) of the 1970 
Act (i.e. creditor applications) and section 24D(1) (i.e. applications for recall of decree). Lay 
representation in these proceedings is not available in any circumstances which are prescribed by 
the Scottish Ministers.

39. Section 24E(2) requires a lay representative to satisfy the sheriff throughout the 
proceedings that they are competent to represent the debtor or entitled resident and are 
authorised to do so.

40. Section 24E(3) defines approved lay representative: an individual approved by a person 
or body prescribed by Scottish Ministers by subordinate legislation.  Under section 24E(4) the 
subordinate legislation may, among other things, make provision about the approval process.

41. Section 7(2) inserts section 5F into the 1894 Act.  This makes provision for lay 
representation in respect of section 5A applications or applications for recall of decree issued for 
such an application under the 1894 Act corresponding to the provision made in new section 24E 
of the 1970 Act.  Lay representation in these proceedings is not available in any circumstances 
which are prescribed by the Scottish Ministers.
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42. Section 7(3) amends section 32 of the Solicitors (Scotland) Act 1980 to ensure that 
approved lay representatives will not be in breach of the restrictions on unqualified persons 
preparing certain documents.

Section 8 – minor and consequential amendments

43. Section 8(1) inserts subsection (10A) and (10B) into section 19 the 1970 Act, replacing 
provisions currently found in section 1(8) of the 2001 Act.  These make provision for the 
shortening of the notice period mentioned in a calling-up notice, stating that this requires the 
consent in writing of those specified at the inserted section 19(10B)(a) and (b) of the 1970 Act.
Section 8(1) also inserts subsection (12) into section 19, providing that a calling-up notice in 
relation to residential property expires after 5 years.

44. Section 8(2) amends section 21 of the 1970 Act to apply section 19(10) and (10B) to 
notices of default. Section 8(4) repeals provisions in the 2001 Act that are superseded as a 
consequence of the provision in Part 1 of the Bill.

PART 2 – SEQUESTRATION AND TRUST DEEDS

45. Part 2 of the Bill amends the Bankruptcy (Scotland) Act 1985 ( “the 1985 Act”). 

46. The 1985 Act is the principal statute dealing with personal insolvency in Scotland.  There 
have been several amendments to the 1985 Act.  The most extensive amendments were made by 
the Bankruptcy (Scotland) Act 1993 and the Bankruptcy and Diligence etc. (Scotland) Act 2007 
(“the 2007 Act”).  Section 40 of the 1985 Act, which is referred to in the commentary below, 
was substantially amended by the Civil Partnership Act 2004. 

47. A text of the 1985 Act showing amendments made to date is published on the Accountant 
in Bankruptcy’s website at: 
http://www.aib.gov.uk/guidance/Legislation/legistlationpostapril08/act1985amended08.

Section 9 – certificate for sequestration

48. Section 9 amends the 1985 Act by introducing a new route into bankruptcy on the basis 
of a certificate completed by an authorised person.  It also removes two existing routes into 
bankruptcy: (a) by debtor application with concurring creditors (see section 9(2)(b) of the Bill); 
and (b) by debtor application where a trust deed has been rejected as a protected trust deed and 
so refused protected status (see section 9(2)(c)(ii) of the Bill).

49. Section 9(1) amends section 2(1C)(a) of the 1985 Act so that where an award of 
bankruptcy is made on the basis of a certificate for sequestration, the Accountant in Bankruptcy 
is be appointed as trustee in the sequestration.

50. Section 9(2)(b) repeals section 5(2A) of the 1985 Act to remove the provision that allows 
a debtor to apply for an award of sequestration on the basis of creditor concurrence (i.e. that a 
creditor concurs to a debtor’s application for sequestration). Section 9(2)(a) contains a 
consequential amendment which removes a cross-reference to the repealed section 5(2A).
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51. Section 9(2)(c)(i) amends section 5(2B) of the 1985 to provide that a debtor may apply to 
the Accountant in Bankruptcy for an award of sequestration if they have been granted a 
certificate for sequestration. There may be a prescribed period for a valid application following 
the grant of a certificate (see new section 5B(5)(c) of the 1985 Act). The existing section 5(2B) 
requirements for a debtor application for sequestration, together with other requirements of the 
1985 Act, will apply in addition to the requirement for a certificate.  

52. Section 9(2)(c)(ii) amends section 5(2B) of the 1985 Act to repeal the provision that 
allows a debtor to apply for an award of sequestration on the basis of a trust deed which creditors 
have prevented from becoming a protected trust deed; i.e. a trust deed that has been rejected as a 
protected trust deed. 

53. The effect of the new certification route and the repeal of the creditor concurrence route 
and the trust deed refused protected status route is that under the amended provisions of the 1985 
Act a debtor will be able to apply for their own bankruptcy if they meet the following 
conditions—

• they were habitually resident or had an established place of business in Scotland in 
the 1 year period preceding the date of their application – see section 9(1A) of the 
1985 Act,

• they owe debts totalling at least £1,500 – see section 5(2B)(a) of the 1985 Act and 
the non-commencement of section 25 of the 2007 Act in article 3(1)(a)(iii)(aa) of the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 (Commencement No. 3, Saving 
and Transitionals) Order 2008 (S.S.I. 2008/115),

• no award of bankruptcy has been made against them in the previous 5 years – see 
section 5(2B)(b) of the 1985 Act, and

• either—

o they are “apparently insolvent” as defined in section 7 of the 1985 Act, 

o they meet the low income low asset conditions in section 5A of the 1985 Act, or

o they have a certificate for sequestration issued within the prescribed period, 
confirming that they are insolvent and completed by an authorised person (this is 
the new certification route).

54. Section 9(2)(d) inserts a new subsection (2F) in section 5 of the 1985 Act. This enables 
Scottish Ministers by secondary legislation to prescribe the maximum period allowed between 
the date on which an authorised person signs a certificate for sequestration and the date on which 
an application is made.  

55. Section 9(3) inserts a new section 5B into the 1985 Act which introduces a certificate for 
sequestration (see below).

56. Section 9(4) amends section 12(1)(b) of the 1985 Act to remove the reference to section 
5(2A) which is repealed by section 9(2)(b) of this Bill. 
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New section 5B – Certificate for sequestration

57. Section 5B(1) defines a certificate for sequestration. A certificate for sequestration must 
be completed by an authorised person. The form of certificate will be prescribed but must state 
that in the opinion of the authorised person the debtor is unable to pay their debts as they become 
due. 

58. Section 5B(2) provides that an authorised person may not grant a certificate for 
sequestration unless the debtor has applied to the authorised person for such a certificate. 
“Debtor” is defined for these purposes by section 73(1) of the 1985 Act and includes both natural 
persons and entities such as trusts and partnerships which may be sequestrated under section 6 of 
that Act. 

59. Section 5B(3) provides that the authorised person may not complete a certificate for 
sequestration on behalf of a debtor unless satisfied that they are unable to pay their debts as they 
become due. It also provides that the authorised person must complete a certificate for 
sequestration on the application of a debtor if they are satisfied that they are unable to pay their 
debts as they become due.

60. Section 5B(4) provides for the definition of authorised person by secondary legislation.

61. Section 5B(5) gives Scottish Ministers the power to make regulations in relation to 
certificates for sequestration in order to—

• prescribe the classes of people who may grant a certificate for sequestration,

• make provision about certification by an authorised person, including the form and 
manner of certificates and the fees, if any, which an authorised person is entitled to 
charge for granting a certificate or in connection with granting a certificate,

• prescribe a period for the purpose of section 5(2)(c)(ib) (the period following the 
grant of a certificate during which a debtor can make an application), and

• provide different rules in different cases and to add, vary and remove additional 
conditions to the process.

62. Regulations made under section 5B(5) are subject to the affirmative resolution procedure 
of the Scottish Parliament (see section 13 of the Bill). 

Section 10 – trust deeds

63. Section 10 amends the definition of trust deed in section 5(4A) of the 1985 Act (inserted 
by section 3(4) of the 1993 Act). 

64. The current definition is restricted to trust deeds which convey the whole of the debtor’s 
estate to their trustee, except for assets which would not vest in a trustee in sequestration under 
section 33(1) of the 1985 Act, which exempts classes of asset from attachment under the Debt 
Arrangement and Attachment (Scotland) Act 2002. 
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65. The new definition is extended to include trust deeds which exclude certain creditors or 
assets.  Excluded creditors are those who have agreed not to claim under the trust deed - for 
example, a creditor who holds a security against an excluded asset. 

66. Excluded assets are family homes, defined by reference to section 40(4) of the 1985 Act 
or other assets prescribed by regulations. Regulations made under section 5(4)(b)(iii) are subject 
to the affirmative resolution procedure of the Scottish Parliament (see section 13 of the Bill).  

67. The extended definition of trust deeds will apply to those provisions in the 1985 Act 
which apply to trust deeds generally, that is sections 34 (gratuitous alienations), 36 (unfair 
preferences) and 70 (supply of utilities) and Schedule 1 (determination of creditors’ claims) 
under Schedule 5, paragraph 4. 

68. The extended definition will also apply to protected trust deeds. Discharge of debts under 
a protected trust deed which excludes a secured creditor or an asset which is subject to a security  
will not affect the rights of the secured creditor – see regulation 19(2) of the Protected Trust 
Deeds (Scotland) Regulations 2008 (S.S.I. 2008/143).

Section 11 – power in relation to debtor’s family home

69. Section 11 amends section 40 of the 1985 Act. Under section 33(1) of that Act the 
debtor’s estate as at the date of sequestration vests in their trustee, and this will include interest 
in a family home which is registered in the debtor’s name. It is part of the trustee’s function 
under section 3(1)(a) of that Act to “recover, manage and realise the debtor’s estate”. The 
Accountant in Bankruptcy’s Notes for Guidance of Trustees (see 
http://www.aib.gov.uk/guidance/DAS)   states that if a trustee has identified that it would be in 
the financial interests of creditors to realise any equity in the family home, the trustee must take 
appropriate action to secure or realise that asset (Note 6.10.3). Section 39A of the 1985 Act, 
inserted by section 19 of the 2007 Act, provides that any right or interest in the debtor’s family 
home is reinvested in the debtor three years after the date of sequestration if no action is taken by 
the trustee. “Family home” is defined in section 40(4)(a) of the 1985 Act. 

70. Section 40 of the 1985 Act currently provides that before a trustee in sequestration sells 
or disposes of any right or interest in the debtors family home the trustee must obtain the consent 
of an occupant spouse, civil partner, former spouse, or former civil partner.  If there is no such 
person and the debtor occupies the house with a child of the family, the trustee has to seek the 
debtor’s consent. “Child of the family” is defined in section 40(4)(b) of the 1985 Act. If consent 
cannot be obtained, the trustee must apply to the sheriff for permission to sell a family home. 
The sheriff, having considered the circumstances of the case, may refuse the trustee’s 
application, grant the application, or postpone granting it for up to one year. 

71. Section 11(a) amends section 40 of the 1985 Act so that it applies to trust deeds as it 
applies to bankruptcies.  Under section 4(1)(a) of the Trusts Act 1921, a trustee has a general 
power to sell the trust estate.  The amendment to section 40 will require trustees under trust 
deeds which fall within the new definition to seek the relevant consent or the permission of the 
sheriff in the same way as a trustee in bankruptcy. 
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72. Section 11(b) amends section 40(2) of the 1985 Act to increase from one year to three 
years the maximum period that a sheriff can postpone the granting of an application by a trustee 
(in sequestration or under a trust deed) to sell a debtor’s family home without the relevant 
consent. 

73. Section 11(c) inserts new subsections (3A) and (3B) into section 40 of the 1985 Act. 
Section 11 of the Homelessness (Scotland) Act 2003 provides that when a landlord raises 
repossession proceedings, the landlord must give notice to the local authority.  The schedule to
the 2003 Act imposes a similar duty on creditors taking steps to enforce standard securities.  The 
form of notice for section 11 of the 2003 Act is prescribed in the Notice to Local Authorities 
(Scotland) Regulations 2008 (S.S.I. 2008/324).

74. The new subsection (3A) imposes a similar duty on the trustees of bankrupt estates or 
under trust deeds. The new subsection (3B) provides that Scottish Ministers may prescribe the 
form used by trustees to notify local authorities. Regulations made under section 40(3B) will be 
subject to the negative resolution procedure of the Scottish Parliament under section 72(1) of the 
1985 Act.

75. Section 11(d) inserts a definition of “local authority” in the list of definitions in section 
40(4).

Section 12 – abolition of certain requirements to advertise in Edinburgh Gazette

76. Section 12 repeals sections 15(6) and 25(6) of the 1985 Act. Section 15(6) requires a 
trustee in sequestration to advertise the award of sequestration in the Edinburgh Gazette. The 
advert must contain the information prescribed by regulation 11 of the Bankruptcy (Scotland) 
Regulations 2008 (S.S.I. 2008/82). Section 25(6) requires a replacement trustee to advertise their 
appointment in the Edinburgh Gazette in the form prescribed as Form 5 to the those Regulations.

77. There are other requirements to advertise in the Edinburgh Gazette which are not affected 
by section 12 of the Bill in sections 16(3), 29(2), 45(3) and Schedule 4 of the 1985 Act. There 
is also a requirement to advertise trust deeds in the Edinburgh Gazette before they become 
protected trust deeds (regulation 7 of the Protected Trust Deeds (Scotland) Regulations 2008
(S.S.I. 2008/143)). The Scottish Government has indicated its intention to amend S.S.I. 
2008/143 so that publicity requirements for protected trust deeds are in line with those applying 
to sequestrations following the section 12 amendments.

Section 13 – regulations under the 1985 Act

78. Section 13 makes provision about the Parliamentary procedure for regulations made 
under the provisions of the 1985 Act modified by Part 2 of the Bill and modifies the power in the 
1985 Act to make regulations in relation to protected trust deeds.  

79.  Section 13(1) amends section 72 of the 1985 Act to provide that the following 
regulations made by Scottish Ministers will be subject to affirmative parliamentary procedure—

• sections 5(4A)(b)(iii) of the 1985 Act (as inserted by section 10 of the Bill), 
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• section 5B(5) of the 1985 Act (as inserted by section 9(3)), and 

• paragraph 5(2)(aa) of Schedule 5 to the 1985 Act (as inserted by section 13(2)). 

80. Section 13(2) amends the regulation making power in paragraph 5 of Schedule 5 to the 
1985 Act.  The amendment allows regulations made in relation to protected trust deeds to make 
different provisions for different cases or classes of case. This reflects the amendment to section 
5(4A) of the 1985 Act made by section 10 of this Act in recognition of the additional types of 
trust deed which regulations about protected trust deeds will have to cover.

PART 3 – GENERAL

81. Part 3 of the Bill confirms that the Act binds the Crown as creditor and sets out ancillary 
provision giving Scottish Ministers power to make supplemental, incidental, consequential, 
transitory, transitional or saving provision in relation to the Bill.  This includes the power to 
modify other enactments as required for these purposes.  This is subject to affirmative procedure 
where the supplemental, incidental or consequential power is used to make a textual amendment 
to an Act but is otherwise subject to negative procedure of the Scottish Parliament.  

82. Part 3 also contains definitions, the short title and provisions for commencement of the 
Bill.  Part 3 comes into force on Royal Assent and the other provisions come into force such day 
or days as Ministers appoint.

——————————

FINANCIAL MEMORANDUM

INTRODUCTION

83. This document relates to the Debtor Protection (Scotland) Bill introduced in the Scottish 
Parliament on 1 October 2009.  It has been prepared by the Scottish Government to satisfy Rule 
9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and has not been 
endorsed by the Parliament.

84. While every effort has been made to provide accurate estimates of costs it is particularly 
difficult to do that with regard to repossessions because (a) lenders are not required by the 
Financial Services Authority to provide separate Scottish data on the number of repossessions 
occurring – an issue on which the Scottish Government is pressing the Financial Services 
Authority; (b) there are difficulties in estimating the number of people who will wish to defend 
any court action as a result of the new provisions; (c) Legal Aid is of a demand led nature. The 
estimates presented represent the upper limits of anticipated costs.
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COSTS ON THE SCOTTISH GOVERNMENT

Costs expected to arise in relation to Part 1 of the Bill

85. Additional costs will arise for the Scottish Court Service and the Scottish Legal Aid 
Board.

Scottish Court Service

86. In 2008-09 approximately 10,000 repossession actions were initiated in Scottish courts as 
“Mortgage/Loan/Lender” actions, compared with 140,000 in England and Wales. Not all actions 
or cases will end in repossession.  Indeed current estimates, based on data from England and 
Wales, would suggest that repossessions would occur in less than one third of cases going to 
court, suggesting repossessions may be as low as 3,000 in Scotland, although differences 
between the court system in England and Scotland mean it is extremely difficult to draw any 
firm comparisons.  

87. For the purposes of calculating costs, the financial memorandum needs to take account of 
the total number of actions for repossession that might be initiated in Scottish courts. Currently 
95% of these cases are undefended with only 5% being defended and likely to call in court.  The 
Bill envisages that all repossession cases would in future call in court, using the summary 
application process.

88. The Council of Mortgage Lenders (CML) currently forecasts that repossessions could rise 
across the UK by 60% from 40,000 in 2008-09 to 65,000 in 2009-10, largely linked to the 
economic downturn and increase in unemployment, but does not provide a longer term forecast. 
They reduced their forecast from 75,000 to 65,000 in June 2009.

89. No CML figures are available separately for Scotland, and it isn’t possible to estimate 
accurately whether Scottish repossession levels are likely to be higher or lower than the UK 
average.  We have asked the Financial Services Authority to require lenders in future to provide 
Scottish data but in the absence of separate Scottish data we have had to assume that the number 
of repossession actions initiated in Scottish courts might also increase by 60% to 16,000 per 
annum this year (2009-10) although, as indicated above, actual repossessions are likely to be 
very much below that figure. We assume that repossession actions will stay at that level in each 
of the next two years, before starting to reduce back to 2008-09 levels in 2012-13 and subsequent 
years.  If the economy recovers quickly then the number of repossession cases may drop back 
more quickly than that, below even 2008-09 levels, and Scottish and UK Governments are both 
taking other significant measures to reduce the number of repossessions occurring. Conversely, 
were interest rates and unemployment to rise, this might result in an increase in the number of 
repossessions.
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90. The Scottish Government has raised awareness of the help available through the National 
Debtline, made £3 million available to increase in-court and other advice services (over the 
period April 2009 to April 2011), made £1 million available for Citizens Advice Scotland, and 
increased funding for its Homeowner Support Fund to £35 million over two years (2009 and 
2010).  All of these actions and the provisions in the Bill requiring lenders to show they have 
complied with certain pre-action requirements before initiating court action should reduce the 
number of cases going to court. Similarly, the additional advice and representation options made 
available to home owners through the Bill will also help to protect home owners. However the 
incentives for lenders to pursue repossession action may increase as property market prices 
recover, suggesting the potential for cases to continue at rates higher than the historical average 
for some time after the economy has recovered, before gradually reducing.

91. The summary table of costs, therefore, assumes total actions initiated in court by lenders 
for repossession increasing to 16,000 per annum in the period 2010-12, before dropping back to 
13,000 in 2012-13, with 15,200 additional cases in court per annum as a result of the Bill during 
the period 2010-12, but only 12,350 additional cases in 2012-13.  We anticipate these estimates 
being at the extreme end of what might occur, with again only a much smaller percentage of 
cases actually leading to repossession, but judged it prudent to take a worst case scenario when 
identifying costs.

92. Although the Bill’s provisions will make it easier for people to be represented in court, 
some may still choose not to defend the repossession action against them in court, despite the 
additional opportunities provided, particularly in situations where they have no stateable defence, 
there is little possibility of their circumstances changing, and their arrears are such that further 
delay may simply worsen their situation. It is neither possible or appropriate to require all cases 
to be defended, with the additional costs that would impose on the borrower, but it is difficult to 
precisely estimate the number of undefended actions likely still to occur.  The calculations that 
follow, as set out in the summary table of costs, assume that about 50% of cases will be 
defended, considerably higher than the current 5%.  This draws on court data from England and 
Wales, but the percentage of cases defended here may in practice prove to be higher or lower 
than that.

93. The Scottish Court Service estimate that the cost of judicial time, assuming a 60% 
increase in the number of overall cases initiated and 50% of actions being defended, is  £288,000
per annum.  This figure is based on an average cost per case of £18.96 multiplied by 15,200 
cases (7,600 defended and 7,600 undefended).  There will also be additional non-judicial staff 
costs of £73,000 per annum, £2,000 training costs in the first year, falling to around £750 per 
annum thereafter and minor one off changes required to the court IT system of £1,500.
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Part 1, Table 1 – Costs to the Scottish Court Service

FM 
Para

Provision Calculation Costs Savings

93 Scottish Court Service 
Judicial Costs 

Based on the total cost for defended 
cases added to the total cost for 
undefended cases  

£288,000

93 Scottish Court Service 
Non-Judicial Costs

Based on the increase in the time 
taken to process a summary 
application case multiplied by the 
increase in cases. Also takes account 
of the loss of the fee for the 
notification to defend as required 
under the present approach

£73,000

93 Scottish Court Service 
Training Costs 

Based on Scottish Court Service 
experience

£2,000

93 Scottish Court Service 
IT Costs

Based on Scottish Court Service 
Estimations

£1,500

TOTAL: £364,500
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Legal Aid Costs

94. Net additional costs may also arise in relation to applications for legal aid. However 
estimating the level of increase is difficult due to the demand-led nature of the system.

95. Based on the assumptions of overall case numbers, the proportion estimated to be 
defended set out above, and the Scottish Legal Aid Board’s current experience of mortgage 
rights and related cases in which legal aid may be required, it is estimated that there may be 
3,960 additional people likely to benefit from legal assistance by way of public funding as a 
result of the Bill. This is based on the Board’s experience under the current system, which
indicates that legal aid was provided in 55% of defended cases of this type (i.e. 3,960 is 55% of 
the estimated number of additional defended cases (7,200), which itself is 50% of the 16,000 
additional repossessions minus the 800 cases which could be expected were the present approach 
retained).

96. If all 3,960 cases were undertaken by solicitors and paid for through case by case legal
aid it is estimated that the net additional cost to the Legal Aid Fund would be £1,399,786 for a 
full year. 

97. The net total has been calculated using the Board’s current experience of the costs 
associated with such cases. The median cost per case for civil legal aid is £387 per case giving a 
gross civil legal aid total of £1,532,520 (i.e. 3,960 legally aided cases multiplied by £387). The 
Board would expect this total cost would be reduced through recoveries and contributions as 
detailed in the paragraph below. 

98. Current experience is that in around 50% of cases there are no recoveries but looking at 
the amounts in total suggests that the Fund would bear the cost of 75% of the total cost of civil 
legal aid. Also, in some of the cases contributions will be payable and we have therefore allowed 
for a further 7.5% reduction of the net figure based on current costs.  This provides a net figure 
for civil legal aid of £1,063,186 (i.e. 75% of the gross total, further reduced by 7.5%).

99. In addition experience would also suggest that a proportion of individuals receiving legal 
aid would also receive Advice and Assistance. The Board’s figures suggest this may happen in 
50% of cases, and using an average cost per case of £170 anticipate this amounting to an 
additional net figure for Advice and Assistance of £336,600 on top of the civil legal aid total. 

100. This gives the final net annual total of £1,399,786 for 2010-12 where the anticipated 
additional cases are 15,200 (i.e. the net figure for civil legal aid added to the net cost of Advice 
and Assistance). Using this as the basis for assessment of cost, for 2013 with an estimated 12,350 
additional cases the equivalent net total for the year 2013 would be £1,074,315.

101. However this should be seen as an upper limit on anticipated expenditure. This is based 
upon a position where no targeted provision has been put in place and where all representation 
has to be paid for on a case by case on-demand basis through individual solicitors.
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102. The Scottish Government has however already approved targeted expenditure by the 
Scottish Legal Aid Board (SLAB) of £3 million over the period April 2009 to April 2011 for the 
purpose of improving access to advice and representation for people affected by repossession 
and related matters.   This assistance includes targeted grant funding of advice organisations and 
law centres, expansion of the in court advice services and additional Board employed solicitors 
to provide advice and representation.

103. It is anticipated that the already committed amount of expenditure and resulting spread of 
additional lay and solicitor provision will absorb a proportion of these additional cases where 
representation is required at Court, particularly if the provisions enabling lay representation are 
implemented. This means that the already committed figure of £3 million should cover much of 
the possible rise in need for legal representation in the period to March 2011. There will be an 
amount of additional on-demand expenditure from the Fund (beyond the already approved 
targeted expenditure), but, as already stated, the estimate of £1,399,786 above is an upper limit, 
calculated without reference to the likely offsetting of costs by other forms of publicly funded 
provision. 

104. No figures for additional running costs for the Legal Aid Board have been included in 
these costings on the basis that much of the increased demand will be met through the grant 
funding and other provisions and the increase in civil legal aid applications would be met from 
existing resources.  However, if after 2010/11 civil legal aid applications increased there would 
be a requirement for additional running costs of around £27,820 per year based on 1 additional 
junior solicitor post.

Part 1, Table 2 – Costs to the Scottish Legal Aid Board

FM 
Para

Provision Calculation Costs Savings

98 Legal Aid for 
Repossession Case 

Based on the cost of legal aid for 
55% of the cases expected to 
defend (at £387 per case). Also 
accounts for the costs expected to 
be recovered in such cases.  

£1,063,186

99 Advice and 
Assistance

Based on 50% of legally aided 
cases receiving Advice and 
Assistance (at a cost of £187 per 
case)

£336,600

TOTAL: £1,399,786

Costs expected to arise in relation to Part 2 of the Bill

105. Additional costs will arise for the Accountant in Bankruptcy and the Scottish Legal Aid 
Board.

106. The benefits and costs that arise from the changes proposed in Part 2 of the Bill will be 
influenced by any regulations made under that Part of the Bill.  Secondary legislation arising 
from Part 2 of the Bill includes, for example—
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• regulations to prescribe categories of ‘authorised person’ to sign the certificate for 
sequestration (section 9),

• regulations to define the class of property excluded in trust deeds (section 10), 

• regulations to prescribe the form of notice by a trustee to a local authority (section 
11), and

• regulations to prescribe procedure for different cases in relation to protected trust 
deeds (section 13).

Accountant in Bankruptcy

Certificate for Sequestration (Section 9)

107. The Accountant in Bankruptcy estimates that 500 new applications, from debtors who are 
currently excluded from bankruptcy, will be enabled by the new route into bankruptcy.    

108. There will be costs for additional staff (1 × A3 and ½ × B1 grade), and IT development, 
see paragraph 119.

109. Realisation of bankrupt estates partially covers administration costs of bankruptcy 
administered by the Accountant in Bankruptcy.  The Accountant in Bankruptcy has estimated an 
average net cost of £200 per case (£100,000 per annum), this estimate offsets average actual 
costs against expected realisations based on historic cases.  

110. This cost of administering estates will be reduced by income from the flat £100 
application fee for a debtor’s bankruptcy application (£50,000 per annum).

111. The Accountant in Bankruptcy estimates that, in addition to the 500 additional cases 
estimated in paragraph 107 above, an additional 2,000 awards will be made each year on the 
basis of a certificate which would previously have been made on the basis of an existing route 
into bankruptcy. The shift to a new route into bankruptcy will not increase the administration 
costs for these cases. 

112. Money Advisers are expected to be defined as an authorised category.  The Scottish 
Government’s Social Inclusion budget1 currently provides funding towards training for money 
advisers.  It is expected that any specified additional training required by Money Advisers in 
order for them to grant a certificate will be minimal and this training would be provided under 
the existing provision.

1 Funding for the money advice sector is provided through the local government finance settlement. The 2008/09 –
2010/11 settlement has an allocation of £5.298 million in each year for money advice services.  The Scottish 
Government provides an annual budget of around £316,000 a year to Money Advice Training Resources 
Information and Consultancy Service (MATRICS). Amongst other things the funding is used to train advisers, 
develop advice tools and build a support network of money advisers.
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113. Because the Certificate for Sequestration will ensure universal access to bankruptcy, two 
current routes into bankruptcy will be removed. Both the creditor concurrence route, which 
resulted in only 2 awards in the business year ending 31 March 2009, and the failed trust deed 
route will be removed. It is envisaged that the removal of these gateways will have no significant 
effect on the number of sequestrations, as the Certificate for Sequestration will allow access in 
their place. No additional costs have been identified from these repeals. 

Trust deeds (Section 10)

114. The main consequence of the amendment to the definition of trust deeds is that more trust 
deeds can become protected trust deeds. There are currently around 8,000 protected trust deeds 
annually.  These are all currently administered by private insolvency practitioners. The 
Accountant in Bankruptcy has reported on a sample of 1,262 protected trust deeds granted in the 
year ending 31 March 2009.  The report found that that 60% of cases were based solely on 
contributions and a further 30% had assets totalling less than £10,000.  This suggests that up to 
90% would be appropriate for a new restricted trust deed process which excludes the family 
home. This report is available online at 
http://www.aib.gov.uk/MainNav/Services/PTDReview2009. The Accountant in Bankruptcy 
would require a small staffing increase to deal with inquiries and supervision (1 × B1 grade), see 
paragraph 119.

Power in relation to debtor’s family home (Section 11)

115. Before obtaining authority from the sheriff to sell a family home it will be necessary to 
notify the local authority in whose area the home is situated.  The associated costs, principally 
postage costs, are expected to be minimal.  Costs to local authorities and insolvency practitioners 
are considered separately in paragraphs 123 and 138 below.

Abolition of certain requirements to advertise in Edinburgh Gazette (Section 12)

116. Abolishing the need to advertise sequestrations in the Edinburgh Gazette, assuming 
15,000 cases (the Accountant in Bankruptcy is currently charged £26.44 to advertise in the 
Edinburgh Gazette), will result in savings of £396,600.  

117. There is currently a charge for searching the Register of Insolvencies which will be 
abolished by secondary legislation, this will result in a estimated loss of income of £72,000.  

118. The legislation on the advertisement of trust deeds is contained in regulations.  We, 
therefore, propose to amend the Protected Trust Deed (Scotland) Regulations 2008 (S.S.I. 
2008/143) to abolish the need to advertise trust deeds in the Edinburgh Gazette and extend the 
Register of Insolvencies to include trust deeds before they become protected.  Private trustees are 
currently charged £60 to advertise in the Edinburgh Gazette. We anticipate that a lower fee 
would be needed to cover administration costs of the Accountant in Bankruptcy, estimated at £30 
per case. This would result in an estimated income from trustees of £240,000 per annum based 
on 8,000 trust deeds.  There will be an additional staffing requirement (2 × A3 grade staff) to 
deal with processing additional information for inclusion in the Register of Insolvencies, see 
paragraph 119.
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Staffing Costs

119. We estimate that the measures in Part 2 of the Bill will require a total of 4½ additional 
staff costing £105,110 in 2010/11 and assuming a 3% increase annually, rising to £108,263 in 
2011/2012 and £111,511 in 2012/13.

Grade No. Average Salary Total
A3 3.0 £20,372 £61,116
B1 1.5 £29,329 £43,994
Total 4.5 £105,110

Further costs will be required for recruitment (estimated at £2,000 per person) and overheads 
(estimated at £8,000 per person annually).  This is estimated at £45,000 in the first year, with 
ongoing overhead costs at £36,000 annually.  There will be a cost for IT development of the 
Multifunction Insolvency Database & Administration System (MIDAS) to identify and 
administer new awards of bankruptcy and restricted trust deeds.  There will be minimal 
additional costs involved in extending the Register of Insolvencies to include more information 
and extend the available search options. This is estimated at £60,000 in the first year, with 
ongoing support at £6,000 annually. 

Legal Aid Costs

120. The Board does not anticipate a material increase in costs to the Scottish Legal Aid Fund 
based on its experience of the current arrangements whereby only a very small number of people 
(fewer than 50 for 2008/09) obtain Advice and Assistance for sequestration and where the cost 
per case is very low (around £65). If all 500 new cases anticipated by the Accountant in 
Bankruptcy were to be eligible for Advice and Assistance and costs were to remain around the 
same, the maximum additional cost to the Fund would be £29,250, but it is unlikely that all 500 
of the new cases will be financially eligible for Advice and Assistance so the actual costs is 
likely to be less.
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SUMMARY COSTS OF PART TWO

Part 2, Table 1 – Costs and Savings to the Accountant in Bankruptcy

FM 
Para

Provision Calculation Costs Savings

109 Certificate for 
Sequestration 

Estimated 500 new cases at average 
net cost of £200 per case. 

£100,000

110 Certificate for 
Sequestration –
income from fees

The application fee of £100 for 
estimated 500 new cases

£50,000

116 Edinburgh Gazette –
savings on adverts

Based on 15,000 adverts currently 
costing £26.44 per advert

£396,600

117 Loss of income from 
fees for the Register of 
Insolvencies  (ROI)

Figures provided by AiB RoI team 
based on actual income received in 
fees from the ROI

£72,000

118 Income from PTD 
notices in Register of 
Insolvencies

Based on a charge of £30 to cover 
administration for an estimated 8,000
PTDs annually 

£240,000

119 Staff costs 4½ additional staff, based on SG 
actuals, include NI and pensions etc.

£105,110

119 Staff overheads 4½ additional staff recruitment, 
accommodation and training costs

£45,000

119 IT Development This estimate was provided by AiB 
IT development team

£60,000

Total £382,110 £686,600
Net saving = £304,490

Part 2, Table 2 – Costs to the Scottish Legal Aid Board

FM 
Para

Provision Calculation Costs Savings

120 Legal Aid Costs Based on 450 additional requests for 
Advice and Assistance for 
sequestration, at £65 per request 

£29,250

Net Cost = £29,250

COSTS OF SECONDARY LEGISLATION

Prescribing powers in Bill

121. Regulations will be required under powers in Part 2 the Bill as noted in paragraph 106 
above.  The only costs associated with these are those connected with the development and 
publication of the regulations which are included within the existing Accountant in Bankruptcy 
budget. 
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COSTS ON LOCAL AUTHORITIES

Costs expected to arise in relation to Part 1 of the Bill

122. No additional costs are envisaged falling on local authorities as a result of the provisions 
in Part 1 of the Bill.

Costs expected to arise in relation to Part 2 of the Bill

123. The provision requiring trustees to notify local authorities of an application to the Sheriff 
to sell a debtor’s family home may lead to some additional administration (Section 11).  This 
will not place an additional duty on local authorities, but will gives them early notice of 
households who may be at risk of homelessness.  Early intervention to prevent homelessness is 
much more cost effective than responding at a later point when crisis point has been reached.  
Any additional increase in bureaucracy or spend incurred by local authorities is likely to be 
offset in the longer term.

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

Costs expected to arise in relation to Part 1 of the Bill

Repossessions: Lenders and Borrowers

124. It is not envisaged that having all repossession cases call through use of the summary 
application approach will substantially change the court fees incurred by lenders/borrowers. 
Whilst a borrower will be required to pay the lender’s solicitor’s appearance fee whether or not 
they decide to defend the action, the proposed approach will be less expensive for those who 
would previously have defended an action in court. The proposals allow people who would have 
previously chosen not to appear in court because of the expense to now appear at no initial cost. 
The proposals remove a financial barrier for those who presently wish to defend a case but are 
precluded from doing so by the charge that this incurs. Whilst this does mean that costs might 
increase for those who would never have intended to appear under the previous approach, it is 
envisaged that these situations will be dealt with between the borrower and lender prior to court 
action and that such added costs will be rare.

125. Court fees paid by the lender are usually included in the court order. They would be 
recoverable from the borrower at the conclusion of the case as expenses of the cause.

126. A fee of £80 will be payable by the lender on lodging the application. Significantly, 
however, there is no fee payable by the borrower for simply turning up at the court hearing 
(whereas an application for the suspension of creditors’ rights by way of a Minute in the action 
presently attracts a court fee of £40). The £80 payable by the lender on lodging their application 
is an income stream for the court. This has, however, been subsumed into the costs for the 
Scottish Court Services described in paragraphs 85 to 93.
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127. If a case were to proceed to proof on the merits of the cause, a further fee of £40 would 
be payable upfront by the lender for fixing the proof date. An additional charge of £95 for each 
day or part thereof that the proof runs would also apply (payable after the proof has taken place). 
In such situations, a fee of £80 would be payable by the borrower for the lodging of a written 
defence as a first paper fee.

128. The nature of repossessions proceedings are, on the whole, straightforward; whether or 
not a borrower is in fact in arrears is easily established. In this regard, it is expected that 
summary applications will not be defended on the merits. A pro-forma will be issued to the 
borrower to gather relevant information, and the lender (through their solicitor) should be aware 
of what is required to proceed with the case and will have had to take a number of statutory steps 
before raising the action. It is expected, therefore, that there will be only one court appearance at 
the first court diet fixed when all the relevant information should be available to the court. The 
additional charges described above are therefore not expected to be relevant to the vast majority 
of cases.

129. Compared to the present approach, court fees should be less under the summary 
application proposals (with the qualification, as per the first paragraph of this section, that this 
might not be the case for those who would never have intended to appear in court). The lender 
will pay only the first lodging fee, with no fee being required from the defender to appear in 
court and with few continuations of cases being expected. 

130. The tables below offer broad comparison between the ordinary cause approach (as 
described in paragraph 126) and the summary application approach (as described in paragraphs 
126 and 127).

Ordinary Cause Approach (where defended)

Fee for Initial Writ £80
Minute (to suspend creditors’ rights) £40

Ordinary Cause Approach (where undefended)

Fee for Initial Writ £80

Summary Application (basic & majority of cases)

Fee to Lodge Application £80

Summary Application (with continuation)

Fixing of Proof Date £40
Fee for Each Day of Proof £95*
Fee to Lodge Written Defence as First Paper Fee £80

* The total here will depend on the number of days to which the case runs.
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131. Under the ordinary cause approach, a borrower not wishing to defend an action would not 
be required to pay a solicitor’s appearance fee. Under a summary application, regardless of 
whether or not a borrower wishes to defend an action, the borrower would be required to pay for 
the lender’s solicitor’s appearance fee.

132. Expenses of the cause will also include solicitors’ charges for preparing the case and their 
attendance fees. It is difficult to estimate lenders’ solicitors’ charges for current repossession 
cases because these vary from case to case and from firm to firm but the average charge is 
estimated to be about £300. Presently, where a repossession action is defended by the borrower, 
estimates indicate that the average charge doubles.

133. Whilst it is not envisaged that such costs will increase significantly, the work a solicitor 
will undertake to ensure that all pre-court steps have been taken, and in preparing to narrate the 
history of the case to the court, could add to this figure. Due to the court’s discretion as to 
procedure, there is also greater scope for local variation under summary application. We 
anticipate, however, that the introduction of standard averments would limit this scope for 
variation and, consequently, the impact upon lender’s solicitor’s charges. 

Repossessions: Advice Sector

134. Information was sought from Citizens Advice Scotland (CAS) to try to estimate the likely 
increase in advice sector provision that would be needed as a direct consequence of the Bill
provisions regarding lay advisers representing in repossession matters. The information provided 
assumes 2.5 hours of preparation and court time with the client per case, and an average hourly 
rate per adviser of £14.55, giving an average cost per case of around £36.40.

135. Lay representation will only be required in a minority of cases. A large proportion will 
employ legally aided solicitors (currently 55% although, as explained above, we anticipate that 
this will be less if lay representation is available). Others will employ their own solicitors 
privately or represent themselves. We have therefore made an assumption that  lay representation 
may be sought in 25% of repossession actions defended. This implies annual costs of about 
£72,750 across the advice sector as a whole (falling to £60,00 in 2012/13 with the expected drop 
in repossession cases).

136. However, the Government is already providing £3 million of additional funding through 
SLAB to improve in-court and other advice services over the period April 2009 to April 2011 (as 
referred to in paragraph 102), with a focus on repossessions as the top priority, taking account of 
the likely new requirements with regard to lay representation.  The grant funding element of this 
programme will support around 25 additional posts, lay and solicitor, providing advice and 
representation. We believe, therefore, that this is very likely to cover the additional resource 
required for advice sector providers as a result of the Bill provisions. This is on top of other 
recent Government initiatives to expand capacity in the advice sector in response to increasing 
demands on the sector. These initiatives include an additional £1 million direct funding for CAS 
bureaux, a 40% increase in funding to £231,000 for Shelter’s housing lay advisory service, and 
an additional £100,000 for Shelter’s more general helpline in the current year, which will be 
reviewed annually.
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Costs expected to arise in relation to Part 2 of the Bill

Sequestration: Advice Sector

137. The certification process (section 9) will increase the range of options available to the 
money advice sector and this should reduce the number of cases which require ongoing support.  
As a result we do not expect the Bill to increase costs on the money advice sector.  

Sequestration and Trust Deeds: Insolvency Practitioners

138. Insolvency practitioners may have additional constraints on their ability to recover costs 
due to the improved protection for debtors’ family homes (section 11). However, Insolvency 
practitioners will benefit from reduced advertising costs as a result of advertising both awards of 
bankruptcy and trust deeds in the Register of Insolvency as opposed to the Edinburgh Gazette, as 
noted in paragraph 116 above (section 12). Overall, we expect the Bill to be cost-neutral for 
Insolvency Practitioners. 

Sequestration: Edinburgh Gazette

139. Abolition of the need to advertise sequestrations in the Edinburgh Gazette would result in 
a loss of income of £396,600. This will correspond to the saving to the Scottish Government as 
noted in paragraph 116 above.  The Edinburgh Gazette would also lose income from 
advertisement of trust deeds (£480,000), and from sale of data to credit reference agencies, 
creditor organisations and debt management companies, who would be able to receive data free 
from the Register of Insolvencies.  This may affect the staffing required by the Edinburgh 
Gazette.  All these elements should be included in order to come up with a total cost on what 
these new measures mean for the Edinburgh Gazette. To mitigate the impact on the Edinburgh 
Gazette the insolvency data could be provided to them from the Register of Insolvencies.
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SUMMARY TABLE OF COSTS ON THE SCOTTISH ADMINISTRATION

2010/11 2011/12 2012/13 and 
subsequent 
years

Organisation

Part 1,
Table 1

Paragraph 93 £364,500 £361,750 £301,250 Scottish 
Court Service

Part 1,
Table 2

Paragraph 96 £1,399,786 £1,399,786 £1,074,315 Scottish Legal 
Aid Board

Part 1 Paragraph 
104

Nil £27,820 £27,820 Scottish Legal 
Aid Board

Part 2,
Table 1

Paragraph 
105 et seq.

(£304,490) (£364,337) (£361,089) Scottish 
Government

Part 2,
Table 2

Paragraph 
120

£29,250 £29,250 £29,250 Scottish Legal 
Aid Board

Total £1,489,046 £1,454,269 £1,071,546

SUMMARY TABLE OF COSTS ON OTHER BODIES, INDIVIDUALS2 AND 
BUSINESSES

2010/11 2011/12 2012/13 and 
subsequent 
years

Organisation

Part 1 Paragraph 
135

£72,750 £72,750 £60,000 Advice 
agencies

Part 2 Paragraph 
122 et seq.

Nil Nil Nil Local 
Authorities

Part 2 Paragraph 
138 et seq.

Nil Nil Nil Insolvency 
Practitioners

Part 2 Paragraph 
139

£876,600 £876,600 £876,600 Edinburgh 
Gazette

——————————

2 Given the broad range of options available to home owners and lenders – whether or not they defend, length of 
case, the representation for which they opt, etc. –  it is not possible to quantify an aggregate total cost for these 
groups.
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE

140. On 1 October 2009, the Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon 
MSP) made the following statement:

“In my view, the provisions of the Home Owner and Debtor Protection (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

141. On 30 September 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:

“In my view, the provisions of the Home Owner and Debtor Protection (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.”
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SP Bill 32–PM 1 Session 3 (2009)

HOME OWNER AND DEBTOR PROTECTION 
(SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Home Owner and Debtor Protection (Scotland) Bill 
introduced in the Scottish Parliament on 1 October 2009.  It has been prepared by the Scottish 
Government to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are 
entirely the responsibility of the Scottish Government and have not been endorsed by the 
Parliament.  Explanatory Notes and other accompanying documents are published separately as 
SP Bill 32–EN. 

POLICY OBJECTIVES OF THE BILL

2. The policy objectives of the Bill are to introduce a limited set of amendments to primary 
legislation in order to protect home owners and debtors during a period of recession, and in 
particular to reduce the risk of homelessness as a result of insolvency. However, we believe 
these measures would continue to be appropriate in the event of an early recovery.

3. These amendments constitute part of the Scottish Government’s response to the report of 
the Debt Action Forum published on 23 June 2009.  The report is published online at 
http://www.aib.gov.uk/About/DAF/DebtActionForumFinalRepo.

4. The Debt Action Forum was a group of stakeholders invited by Scottish Ministers to 
consider measures that might create a coherent debt package to protect debtors in the current 
financial climate.  Membership included financial services trade bodies, persons with experience 
of the legal system, advice agencies, and consumer interests.  The Forum examined existing 
information and initiatives on debt relief, debt advice and repossession and considered options 
for a package of legislative and non-legislative measures to address debt problems.  The issues 
discussed by the Forum included the protection of a debtor’s family home in insolvency 
proceedings, the operation of protected trust deeds, access to bank accounts, exemption of 
debtors’ cars, bankruptcy restrictions, the register of insolvencies, lending protocols and debt 
advice.
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5. A sub-group of the Debt Action Forum, the Repossessions Group, was convened to 
consider the specific issue of repossession in the light of the Council for Mortgage Lenders’
forecast that repossessions across the UK could increase significantly from 40,000 in 2008 to 
75,000 in 2009, and whether the protection offered to home owners at risk of repossession was 
adequate or in need of strengthening.

6. The Group was specifically asked to consider urgently the adequacy of the legal 
protection for home owners in Scotland at risk of repossession, provided through UK legislation 
and through the Mortgage Rights (Scotland) Act 2001 (“the 2001 Act”) and the Conveyancing 
and Feudal Reform (Scotland) Act 1970 (“the 1970 Act”).  The Group was asked make specific 
recommendations on ways in which legislation should be strengthened.  Although the Council of 
Mortgage Lenders revised its forecast for 2009 down to 65,000 repossessions1, partly in response 
to the success of Government initiatives, repossessions remain at historically high levels.  Even 
at 65,000, this is an increase of 25,000 on 2008 figures. Previous recessions indicate the figure 
may also remain high for some time after the economy improves.

7. The Repossessions Group recommended that Scottish legislation be strengthened to 
ensure that lenders satisfy a number of pre-court requirements before raising an action for 
repossession, that all repossession cases appear in court (with certain necessary exceptions), and 
that home owners are able to engage an approved lay representative should they find this helpful.  
The Repossessions Group report is published online at: 
http://www.scotland.gov.uk/Publications/2009/06/08164837/0.  

8. The Scottish Government believes that it is right to strengthen the protection for home
owners, and that the risk of increased repossessions over the next few years as a result of the 
economic downturn makes this even more of a priority.

9. Members of the Debt Action Forum felt that some important matters would need further 
discussion with stakeholders and more formal consultation would be essential. A full public 
consultation on these and other issues relating to debt and the family home will be taken forward 
in parallel with this Bill. However, the Scottish Government considers that the Forum has 
created an impetus for change and there is a sufficiently broad basis to support primary 
legislation at the earliest opportunity on a limited range of points made in the reports of the 
Forum and the Repossessions Group to improve protection for home owners and debtors in 
Scotland.  

10. Because the Debt Action Forum and Repossessions Group brought together the key 
stakeholders to facilitate full and frank discussion around a range of possible measures in 
relation to debt and repossessions, the view was taken that the main stakeholders had been 
directly consulted through these groups and support for early action secured, even without the 
usual wider formal consultation.  

11. A full set of papers produced by and for the Debt Action Forum is available online at 
http://www.aib.gov.uk/About/DAF/DAFpapers. 

1 http://www.cml.org.uk/cml/media/press/2321
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12. The Scottish Government’s response to the reports of the Debt Action Forum and 
Repossessions Group included the following commitments—

(1) To act on the recommendations of the Repossessions Group, including bringing 
forward legislation to introduce pre-action requirements on creditors and to improve the 
2001 Act protection, which is currently available only where borrowers and residents 
make an application to the court, by extending it to all cases involving residential 
property.

(2) To introduce legislation to make the following additional changes—

• extend the debt relief offered by bankruptcy to some who can not presently 
meet bankruptcy criteria by allowing a certificated route in a way that is fair 
and open,

• allow the exclusion of specified assets, in particular family homes, from trust 
deeds which can become protected trust deeds, 

• extend the protection currently offered for the family home in bankruptcy to 
debtors who have entered a trust deed,

• extend the maximum period by which the sheriff may postpone the sale of a 
family home in a sequestration or under a trust deed from 1 year as at present 
to 3 years,

• introduce a requirement, similar to the provisions of section 11 of the 
Homelessness etc. (Scotland) Act 2003, for trustees in bankruptcy and trust 
deeds to notify the local authority of the sale of a family home,

• remove the requirement for trustees to advertise awards of bankruptcy in the 
Edinburgh Gazette.

(3) To carry out a public consultation on the following matters –

• whether the voting rights for creditors in trust deeds should be amended to 
limit the ability of a minority of creditors to prevent the protection of a trust 
deed,

• whether the Accountant in Bankruptcy should have some form of advice-
giving role – particularly if it appeared that a debtor had misunderstood or been 
misinformed about specific debt solutions, 

• whether the Accountant in Bankruptcy should, in some circumstances, be able 
to act as trustee in protected trust deeds, 

• what changes, if any, might be appropriate to the way in which the family 
home is treated in bankruptcy.

13. The Bill contains provisions intended to address items (1) and (2), in Parts 1 and 2 of the 
Bill respectively.  Item (3) will be taken up in subsequent legislation depending on the responses 
to consultation.
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PART 1 – RESIDENTIAL STANDARD SECURITIES: CREDITOR’S RIGHTS ON 
DEFAULT

Mortgage Rights (Scotland) Act 2001 Protection to be Improved (Sections 1, 2 and 3)

14. The 2001 Act allows borrowers and certain other residents to make an application to a 
court.  The application is for the court, on considering specified criteria, to delay a repossession 
under the 1970 Act or an action to eject under the Heritable Securities (Scotland) Act 1894 (“the 
1894 Act”).  The Bill will strengthen the protection available to home owners and other residents 
through the 2001 Act by ensuring that the protection of court scrutiny of the specified criteria is 
available in all cases where a lender seeks to repossess a property as a result of debts and 
mortgage arrears, apart from in a few necessary exceptions. 

15. Currently, the 1970 Act allows for repossession without a court decree, by calling up or 
notice of default procedure.  The 2001 Act requires an application to be lodged by the borrower 
(or other entitled resident) before the court can consider suspending repossession proceedings.  
Court scrutiny of the actual circumstances therefore occurs in only a very small percentage of 
cases. 

16. Evidence suggests that many home owners are either unaware of the opportunity to make 
an application under the 2001 Act, or ignore it and other matters relating to a potential 
repossession.  The Bill would address these difficulties by ensuring that court scrutiny of the 
criteria for delay of an application is available in all cases.  It would also ensure court scrutiny of 
a lender’s compliance with the legislative pre-action requirements in all cases.

17. The Bill seeks to amend s.24 of the 1970 Act and s.5 of the 1894 Act to provide that 
summary application procedure will apply to relevant applications by lenders.  Summary 
application procedure ensures that cases call in court.  The debtor would, therefore, have a 
calling date at which he or she can appear to make representations.  They would not need to 
make a separate application.

18. Presently, the 1970 Act permits a creditor to sell secured subjects after non-compliance 
with the terms of a calling-up notice (served in accordance with s.19 of the 1970 Act) or the 
terms of a notice of default (served under s.21 of the 1970 Act).  The Bill will make provision so 
that calling-up notices and notices of default no longer give a creditor the power to sell secured 
subjects which are used as a domestic dwelling without recourse to court action under s.24 of the 
1970 Act. 

19. The Scottish Government recognises that this will not be appropriate for all debtors.  The 
Bill provides, therefore, for an exception of voluntarily surrendered properties.  Cases may fall 
within this exception where the security subjects are unoccupied and specified persons have 
sworn by affidavit that they do not occupy the security subjects and are not aware of the security 
subjects being occupied by any other person, that they consent to the exercise by the creditor of 
the creditor’s rights on default, and that their consent is given freely and without coercion of any 
kind. 
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Repossession to be an Option of Last Resort (Sections 2, 3 and 4)

20. The Bill will offer greater protection for home owners in Scotland by requiring lenders to 
show that they have considered reasonable alternatives to repossession, and requiring the courts 
to consider the extent to which lenders have done that when deciding repossession cases under 
the 1970 Act and applications to eject a proprietor under the 1894 Act. 

21. This will codify industry best practice by setting out pre-action requirements in 
legislation.  It will provide more protection to Scottish home owners than that offered by the 
mortgage pre-action protocol introduced by the England and Wales judiciary, which “does not 
alter the parties’ rights and obligations” (paragraph 1.2 of the protocol, see
http://www.justice.gov.uk/civil/procrules_fin/contents/protocols/prot_mha.htm).

Recall of Decrees and Entitled Residents (Sections 5 & 6)

22. The Repossessions Group highlighted that borrowers may not respond to a repossession 
action until they are presented with a letter detailing the date on which their home is due to be 
repossessed.  This will happen after a decree has been granted.  The Group recommended a 
simplified procedure for recall of decrees in cases where the borrower has not defended the case 
when first raised.  This could help prevent impending repossessions and give people another 
opportunity to be linked back into the court process and its protections.   

23. The Bill allows, in relation to a residential property, that a debtor who has not appeared in 
section 24 proceedings under the 1970 Act or in section 5 proceedings under the 1894 Act may 
apply for a minute of recall.  This right is also extended to entitled residents who are able to 
make an application to the court if they were not involved in the case previously.  Entitled 
residents are the existing category of people with rights under section 1(2) of the 2001 Act: 
people whose sole or main residence is the property secured and who are either the proprietor of 
the property or who have a defined connection with the debtor or proprietor.  However, to avoid 
the risk of repeated delays and to give some certainty for the creditor, only one application for 
recall may be made in relation to a decree.

Lay Representation (Section 7)

24. The Bill allows for the lay representation of home owners and entitled residents in court 
proceedings for repossession cases.  It is recognised that the court process can be intimidating 
and that a lack of familiarity with procedure and formalities might dissuade some home owners 
from asserting their legal rights.  By allowing lay representation by approved persons (i.e. 
persons approved by another person or body which is prescribed by Scottish Ministers), the Bill 
will reduce such barriers, while also ensuring that persons are only allowed to appear if they are 
suitable to provide such representation.

25. This will encourage home owners to appear in court, and ensure they are well supported 
and represented, while also ensuring that the smooth running of court business is not put in 
jeopardy.

[Link no longer operates]
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Legislation

26. The Bill makes the aforementioned changes by repealing most of the 2001 Act and 
placing the applicable rights and procedures directly into the 1970 Act and the 1894 Act.  This 
means that those Acts will have a more comprehensive coverage of the relevant rights.  This 
modification should assist users of the legislation.

PART 2 – SEQUESTRATION AND TRUST DEEDS

Certificate for Sequestration (Section 9)

27. Sequestration is the Scottish technical term for bankruptcy. 

28. Under the Bankruptcy (Scotland) Act 1985 (“the 1985 Act”) as originally enacted debtors 
could petition the court for their own bankruptcy only if they obtained the concurrence of one or 
more of their creditors.  The Bankruptcy (Scotland) Act 1993 (“the 1993 Act”) amended the 
1985 Act and allowed debtors to petition for their own bankruptcy on grounds of “apparent 
insolvency”. The most commonly used ground of apparent insolvency is an expired unpaid 
charge for payment.  It is difficult for a debtor to establish apparent insolvency unless a creditor 
is willing to take debt recovery action in the courts.  The Bankruptcy and Diligence etc. 
(Scotland) Act 2007 (“the 2007 Act”) amended the 1985 Act and allowed debtors to apply direct 
to the Accountant in Bankruptcy instead of petitioning the court and also introduced a new route 
into bankruptcy for debtors with low income and low assets (“LILA”). 

29. Most debtors who are in need of debt relief are able apply for their own bankruptcy. 
However, it remains possible for someone to be unable to make themself bankrupt.  In particular 
a home owner with low equity, limited income and large debts may be unable to prove apparent 
insolvency if their creditors are unwilling to fund court action against them and would not be 
eligible to apply for bankruptcy through the LILA route.

30. The Bill contains provisions to introduce a new route into bankruptcy which does not 
depend on action by creditors.  We propose that this should be in the form of a certificate, signed 
by an authorised person, stating that the debtor is unable to pay their debts as they become due.  
This will ensure that the protection offered by bankruptcy is available as a last resort to anyone 
who is insolvent.  The categories of “authorised person” will be defined by statutory instrument.  
The policy intention is to include insolvency practitioners, solicitors and money advisers.  The 
statutory instrument will also prescribe the form of certificate.  

31. The certificate is intended to open access to bankruptcy for all debtors.  This will extend 
debt relief to anyone who is currently excluded from bankruptcy, particularly to home owners 
with limited equity, who cannot qualify through the LILA route and may be unable to establish 
apparent insolvency.  We consider that a debtor who is unable to demonstrate apparent 
insolvency is likely to have limited means to contribute to the cost of administering their estate.  
Accordingly, the Bill provides that in any case where an award of bankruptcy is made on the 
basis of a certificate, the Accountant in Bankruptcy will be deemed to be appointed as the 
trustee.  The Bill contains provisions to prescribe by regulation the fee, if any, which an 
authorised person is entitled to charge in connection with granting a certificate.  It is the intention 
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to prescribe that no fee will be charged for the issue of a certificate, but that the authorised 
person may charge for advice given in connection with the application process.

32. Because the certificate will ensure universal access to bankruptcy, we consider that the 
current range of routes into bankruptcy can be simplified.  The Bill will remove the creditor 
concurrence route for individual debtors.  Creditor concurrence will remain as the route into 
bankruptcy for entities like partnerships and trusts which can be sequestrated under section 6 of 
the 1985 Act. 

33. A debtor who signs a trust deed is apparently insolvent, but cannot apply for their own 
bankruptcy unless the creditors have prevented that trust deed from becoming a protected trust 
deed (see new section 5(2B) inserted in the 1985 Act).  The Bill will also remove this alternative 
route.  However, this will have no impact on the debtor as they will be able to use the route 
offered by the certificate.  For a debtor whose original aim in signing a trust deed is to gain 
access to bankruptcy, access to this certificate will expedite the process.

Trust Deeds (Section 10)

Voluntary Trust Deeds

34. Trust deeds are an alternative to bankruptcy.  There is a long history of trust deeds as 
voluntary private agreements between debtors and creditors in Scotland.  Trust deeds convey 
part or all of a debtor’s assets to a trustee and provide, through realisation of those assets or 
contributions from the debtor’s income, for the repayment of part of what is owed to creditors.  
Under the provisions of section 388 of the Insolvency Act 1986 (1986 c.45) the trustee under a 
trust deed must be an insolvency practitioner.  A voluntary trust deed requires the consent of all 
the creditors. 

35. The terms of voluntary trust deeds may be adapted to the debtor’s circumstances and 
whatever is acceptable to the creditors.  As such a voluntary trust deed could exclude a debtor’s 
home or any other property.  However, such a trust deed would not be binding on any creditor 
who did not agree to its terms. 

36. For the purposes of the 1985 Act a trust deed is defined as a trust deed which conveys the 
whole estate of the debtor, excluding only such assets as would not vest in a trustee in 
bankruptcy, to the trustee of the trust deed for the benefit of their creditors.  The effect of this is 
that a trust deed cannot become a protected trust deed unless it conveys the debtor’s whole estate 
to the trustee, even if assets in that estate are of no interest or value to the creditors.  This 
provision is unduly restrictive and that is particularly inappropriate where the debtor’s family 
home has no realisable value for creditors due to limited or no equity.  

37. Under section 33 of the 1985 Act, assets which do not vest in a trustee in bankruptcy, and 
therefore would not be conveyed to a trustee under a protected trust deed, include things like cars 
(worth up to £1,000), tools of trade (worth up to £1,000 in total), clothes, furniture, white goods, 
children’s toys, medical equipment etc.  These exemptions are subject to an overall provision 
that their use is reasonably required by the debtor or their family.  The family home is not an 
exempt asset as it may have a realisable value.
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38. There are also provisions in the 1985 Act which apply to trust deeds generally.  These are 
sections 34 (gratuitous alienations), 36 (unfair preferences), 70 (supply of utilities) and Schedule 
1 (determination of creditors’ claims – see Schedule 5, para. 4) of that Act.  However, these 
provisions only apply to trust deeds meeting the statutory definition in section 5(4A).  Therefore, 
none of these provisions in the 1985 Act apply to trust deeds which exclude any estate, except 
assets which would not vest in a trustee in bankruptcy.

39. The Bill contains provisions to amend the definition of trust deed in the 1985 Act in order 
to include trust deeds which exclude certain creditors or assets.  A trust deed will be able to meet 
the statutory definition if it excludes creditors who have agreed not to claim under the trust deed, 
or if it excludes a family home or other classes of property as defined in secondary legislation.  
This means that the provisions of the 1985 Act noted in the preceding paragraph would apply to 
a wider range of trust deeds.  We consider that it is reasonable to extend the application of other 
parts of the 1985 Act to a wider range of trust deeds because such deeds will only extend to 
assets excluded with the actual consent of all creditors.

Protected Trust Deeds

40. Protected trust deeds were introduced by the 1985 Act to provide that a trust deed 
meeting specified criteria would be binding on all creditors.  Until 1993, the numbers of 
protected trust deeds remained low.  Following reforms made to the 1993 Act, they have been 
increasingly popular as a form of debt relief.  There were 7,633 protected trust deeds recorded in 
the Register of Insolvencies in the business year ending 31 March 2009.  

41. Protected trust deeds are “protected” in the sense that creditors who do not agree to the 
terms of the trust deed have no higher right to recover their debts than creditors who do agree. 
Once protected, the trust deed is binding on all creditors who can usually take no further action 
to pursue the debt owed providing the debtor complies with the terms of the trust deed.  Upon 
completion of the trust deed the remaining unpaid debt is written off although secured lenders 
can still rely on their security.  The conditions for protection include the consent or deemed 
consent of a majority in number or two-thirds in value of creditors, advertisement of the trust 
deed in the Edinburgh Gazette, and registration of the trust deed in the Register of Insolvencies. 

42. Under the 2007 Act, the Accountant in Bankruptcy took responsibility for the supervision 
of trustees under protected trust deeds.  This came into force on 1 April 2008.  A review of 1,200 
protected trust deeds granted since 1 April 2008 was carried out by the Accountant in 
Bankruptcy in November 2008 and found that 60% of protected trust deeds are based solely on 
debtor contributions and a further 30% include assets with a total value of less than £10,000.  
The full findings of the review are  published in the Protected Trust Deed Report, which can be 
accessed on line at http://www.aib.gov.uk/News/releases/2009/06/23140808.  

43. The amendment of the definition of trust deeds by this Bill will mean a wider range of 
voluntary trust deeds could become protected trust deeds.  
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44. Individual voluntary arrangements, the closest equivalent to protected trust deeds in
England and Wales, allow debtors to exclude assets from arrangements with the agreement of 
their creditors.  Because protected trust deeds rely on the consent or deemed consent of creditors 
we consider that it is reasonable to allow a similar scope to exclude assets.  There will continue 
to be cases in which it is appropriate for a debtor’s home to vest in the trustee under a protected 
trust deed and for the equity to be realised for the benefit of creditors. 

45. This will allow debtors to propose trust deeds in which the family home is clearly 
excluded, where the home is of limited value to the creditors.  This will reduce the 
administration costs for these cases and provide reassurance for debtors who use protected trust 
deeds.  We intend to include procedures in secondary legislation to clarify the process for the 
closure of trust deeds, so that if creditors refuse the protection of a trust deed which excludes an 
asset, the debtor will have the option to propose an alternative trust deed under which that asset 
is not excluded.

Power in Relation to Debtor’s Family Home (Section 11)

46. "Family home" is defined for the purposes of the 1985 Act in section 40(4)(a) of that Act. 
This is different from the definition of "family home" referred to in the new section 5D(2) 
inserted in the 1894 Act by section 5(2) of this Bill. The further public consultation on issues 
raised by the Debt Action Forum (see paragraph 12 above) will include the question of a single 
consistent definition of family homes across Scottish primary legislation for bankruptcy, 
diligence and repossession.

47. Section 31 of the 1985 Act provides that, when an award of bankruptcy is made, the 
debtor’s whole estate as at the date of bankruptcy vests in their trustee.  If the debtor is a home
owner, their home vests in their trustee.  The vesting of the debtor’s estate in the trustee survives 
the debtor’s discharge from bankruptcy.  Trustees can formally abandon their interest in a home 
and an amendment introduced by section 19 of the 2007 Act provides that a debtor’s interest in 
their home will be returned to them automatically if the trustee takes no action to realise it within 
3 years from the date of the bankruptcy.  

48. Unless the debtor’s share of the equity in their home is negligible, the trustee will usually 
want to realise this for the benefit of creditors.   Trustees will usually seek to find an alternative 
to forcing a debtor out of their home.  Trustees are not required to arrange a sale on the open 
market and can, for example, abandon their interest in the property in return for a lump sum from 
another family member or third party.  In some cases, the debtor will be able to stay in their 
home by utilising the Mortgage to Rent Scheme2, whilst in others, the debtor will agree to a sale.  
However, in some cases, and as a last resort, the trustee will have to take court action for eviction 
and sale of the debtor’s home.  

2 This scheme can help some debtors stay in their home if they meet certain criteria and have either failed to reach 
agreement with their lender(s) on how to manage their arrears or have had a trustee appointed to their estate and 
their trustee is looking to force the sale of the property. Details of the scheme can be found at 
http://www.scotland.gov.uk/Publications/2009/03/12150923/1
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49. Section 40 of the 1985 Act provides that before the trustee in bankruptcy can sell a 
debtor’s home they must obtain either—

• consent of an occupant spouse (or civil partner, former spouse, former civil partner),

• the debtor’s consent if there is no occupant spouse (or civil partner, former spouse, 
former civil partner), and the debtor occupies the house with their or their spouse’s 
(or civil partner’s, former spouse’s, former civil partner’s) child or grandchild (of 
any age), or

• the permission of the Sheriff.

50. If the trustee applies to the Sheriff, section 40 of the 1985 Act provides three alternative 
outcomes.  The sheriff—

• may grant the application, allowing the trustee to sell the debtor’s home (The Sheriff 
can make this subject to conditions),

• can refuse the application, or

• can grant the application but postpone it for up to a year.

51. In reaching this decision, the Sheriff has to take into account all the circumstances of the 
case, and is specifically required to consider—

• the needs and financial resources of the debtor’s spouse, civil partner, former spouse 
or former civil partner and of any children, but not of the debtor themself (the 
definition of children is quite broad and includes grandchildren and anyone brought 
up or accepted as a child, and is not restricted by the age of the child),

• how long any of these people were living in the house, and

• the interest of the creditors.

52. The Bill makes three specific changes which we think are needed to improve the 
protection offered by section 40 of the 1985 Act—

(1) Currently section 40 applies to trustees in sequestration but not to trustees under 
trust deeds. The intention of the Bill is to extend the protections offered to include 
trustees under trust deeds.

(2) Currently the Sheriff has the option to reject an application or postpone the sale 
for a maximum of 12 months.  This is too restrictive.  The Bill contains a provision to 
increase the maximum postponement period to 3 years.  This would allow, for example, 
postponing a sale until a child completed schooling.

(3) To allow local authorities to respond effectively to potential homelessness, the 
Bill will also introduce rules similar to section 11 of the Homelessness etc. (Scotland) Act 
2003 (“the 2003 Act”). 
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53. Section 11 of the 2003 Act requires landlords and creditors in standard securities to notify 
local authorities of repossession actions, prior to commencing proceedings.  Early intervention to 
prevent homelessness is much more cost effective than responding at a later point when crisis 
point has been reached.  The Bill amends section 40 of the 1985 Act so that trustees in 
sequestration or under trust deeds will be required to notify local authorities of an application to 
sell a debtor’s family home. 

54. We intend to provide a form for trustees to notify local authorities in the same form as 
used in the Notice to Local Authorities (Scotland) Regulations 2008 (S.S.I. 2008/324).

Abolition of Certain Requirements to Advertise in Edinburgh Gazette (Section 12)

55. The Edinburgh Gazette is a biweekly newspaper published by The Stationery Office.  It 
contains official notices on things like road closures and public finance as well as notices of 
insolvency proceedings.  It is not often read by the general public but credit reference agencies 
and most large creditors are subscribers.  Nowadays, the Edinburgh Gazette is available online at 
http://www.edinburgh-gazette.co.uk/.

56. All awards of bankruptcy are recorded in the Register of Insolvencies.  The Register of 
Insolvencies is a public record.  The contents of the Register of Insolvencies are prescribed by 
Act of Sederunt in Appendix 2 to the Sheriff Court Bankruptcy Rules and Form 72.6A of the 
Rules of the Court of Session.  Nowadays, the Register of Insolvencies is available online at 
http://roi.aib.gov.uk/ROI/.  

57. Section 15(6) of the 1985 Act requires notice of an award of bankruptcy to be advertised 
in the Edinburgh Gazette.  Section 25(6) of the 1985 Act requires a replacement trustee to 
advertise their appointment in the Edinburgh Gazette.  This is intended to ensure that there is a 
public notice for the benefit of creditors and to invite claims.  Historically, the Edinburgh 
Gazette was the only practical means of ensuring that information about insolvencies was 
disseminated to creditors.  

58. The Bill repeals sections 15(6) and 25(6) so that adverts in the Edinburgh Gazette will not 
be required for awards of bankruptcy or appointment of replacement trustees.

59. The purpose of the notice can be adequately met by the record of the insolvency in 
Register of Insolvencies.  This will result in a significant saving to the public purse in terms of 
saving of advertisement fees.  In order to improve access to information about insolvencies, we 
intend to abolish the fee for access to the Register by an amendment to the Bankruptcy Fees 
(Scotland) Regulations 1993 (S.I. 1993/486) – this change will be delivered by secondary 
legislation and is not contained in the Bill.  Reform of the Register is part of a European e-Justice 
initiative to provide access to information about insolvencies through a single European portal.

60. We propose to amend the Protected Trust Deed (Scotland) Regulations 2008 (S.S.I. 
2008/143) to replace the requirement to advertise trust deeds in the Edinburgh Gazette with an 
advertisement in the Register of Insolvencies to coincide with the changes to the advertisement 
of bankruptcies.  We anticipate that there would be an administration fee to cover the costs of 
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additional staffing for the Register but this will be kept significantly lower than the current 
advertising costs of the Gazette.

ALTERNATIVE APPROACHES

All cases to Call in Court

61. We considered whether the Repossessions Group recommendation that all cases call in 
court could be satisfied through use of ordinary cause procedure.  The Scottish Court Service 
however suggested that this approach lacked the flexibility of summary application procedure 
and that it would place unmanageable demands upon the courts both in terms of time and costs.  
Moreover, summary application procedure is preferable in that it does not require the home 
owner to intimate to the court that they wish to appear.  Instead, using summary application 
procedure will result in the setting of a court date for the case to be heard.  However, it does not 
require attendance by the home owner should they not wish to appear or defend the case.

Pre-Action Protocol

62. We considered the merits of a pre-action protocol for mortgage repossession cases similar 
to that introduced by the England and Wales judiciary in November 2008.  In line with the 
Repossessions Group’s recommendation, however, legislation is preferable, as it gives greater 
force and security to the home owner.  The protocol in England and Wales itself states that it 
“does not alter the parties’ rights and obligations” (paragraph 1.2 of the protocol).  Moreover, 
whilst there are Scottish pre-action protocols in such areas as personal injury, they are not as 
common a feature of the legal system in Scotland as they are in England and Wales.  As the 
Repossessions Group pointed out, the pre-action protocol for England and Wales was introduced 
by the judiciary there and the independence of the judiciary means its usefulness would similarly 
be for the Scottish judiciary rather than the Scottish Government to consider.  It was therefore 
concluded that the introduction of primary legislation by the Scottish Government was the surest 
and most direct way of strengthening protection. 

Lay Representation

63. We considered whether or not lay representation might include a home owner’s family 
and friends.  However, noting concerns on the impact this might have on maintaining appropriate 
standards in court proceedings, we believe that lay representation should be limited via 
accredited individuals or organisations.  The effect of this will be to ensure that a high standard 
of representation is delivered, in the home owner’s best interest.  This approach will also limit 
those situations in which the court has to continue proceedings, with additional costs, in order to 
ensure that a home owner is suitably protected.

Tenants of Defaulting Landlords

64. In its discussions, the Repossessions Group recognised that a particular problem might be 
experienced by tenants of landlords who themselves have defaulted on their mortgage.  There are 
a number of different circumstances in which this might happen.  In many cases, the mortgage
may not be a buy-to-let mortgage and the lender may not be aware of the existence of a tenant, in  
direct contravention of the mortgage contract.  We have noted the UK Government’s recent 
consultation on improved protection for ‘unauthorised’ tenants in this situation in England and 
Wales.  Whilst there are differences between the relevant statutory provisions in Scotland and in 
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England and Wales, we believe that tenants in Scotland should have no less protection.  The 
Repossessions Group recommended that before implementing legislation this problem must be 
evaluated more fully, and potential solutions explored.  The need to introduce legislation as soon 
as possible to protect home owners has meant that there was not time to do this before 
introduction of the Bill.  However, we will consult urgently with a view to considering the 
introduction of possible amendments at Stage 2 of the Parliamentary process.

Certificate for sequestration

65. Following discussion at the Debt Action Forum we considered extending access to 
bankruptcy by either abolishing apparent insolvency or extending the existing LILA route into 
bankruptcy to include home owners.  We consider, however, that both apparent insolvency and 
LILA facilitate the application process for those debtors who are able to establish that they meet 
the criteria because they provide clear and straightforward definition of the entry conditions for 
bankruptcy.  Defined gateway conditions contribute to the relatively lower application fee for 
Scottish bankruptcy compared to the total outlay required to petition for bankruptcy proceedings 
in England and Wales.  Changes to these conditions would bring about a need for further 
investigation, making the process more cumbersome and more expensive.

Trust Deeds

66. We considered the introduction of a simplified, fixed fee, contribution only protected 
trust deed administered by the AiB.  However on the basis of the views expressed by the Debt 
Action Forum it was decided that further work would be needed to establish whether there was a 
genuine need for such a scheme, and the details of its administration.  We felt that it would be 
inappropriate to make such far-reaching changes to protected trust deeds without wider 
consultation with stakeholders.  As the Scottish Government has agreed that consultation should 
be issued on whether the Accountant in Bankruptcy should, in some circumstances, be able to act 
as trustee in protected trust deeds, we did not consider it appropriate to include these provisions 
in the Bill.

67. We considered extending protection to the family home by excluding either the home 
entirely, or a statutory maximum equity from bankruptcy (see Annex D to the Debt Action 
Forum’s report).  The Forum could not reach consensus on this issue, and recognised that the 
whole subject of action against property was complicated and too radical without full public 
consultation.  Furthermore, we considered affording the protections of section 40 of the 1985 Act 
to debtors who live alone and to those who are ordinarily resident in a debtor’s property, but who 
do not form part of the debtor’s family as currently defined in the 1985 Act.  The Debt Action 
Forum had considered, however, that this extension could be open to abuse.  Moreover, as the 
Scottish Government has agreed to consult on what changes, if any, might be appropriate to the 
way in which the family home is treated in bankruptcy, we did not consider it appropriate to 
make these changes in the Bill.

CONSULTATION

68. The Bill measures are based on the discussion of legislative proposals by key 
stakeholders in both the Debt Action Forum and the Repossessions Group.  Because the Debt 
Action Forum and Repossessions Group brought together the key stakeholders to facilitate full 
and frank discussion around a range of possible measures in relation to debt and repossessions, 
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the view was taken that the main stakeholders had been directly consulted through these groups 
and support for early action secured, even without the usual wider formal consultation

69. Part 1 of the Bill forms part of the Scottish Government response to the report of the 
Repossessions Group. This is published online at 
http://www.scotland.gov.uk/News/Releases/2009/06/17172506, and states that the Scottish 
Government accepted the Group’s recommendations and included a commitment to introduce 
measures contained in this Bill.

70. The report of the Forum itself indicates where there were areas of broad agreement and 
any disagreement along with specific comments made during their discussions.  The Scottish 
Government recognises that Forum members had differing views on some of the issues 
discussed, but we consider that there was broad support for a limited number of measures and 
that those measures should be supported by legislative change in Part 2 of the Bill.  Other issues 
discussed by the Forum clearly require fuller consideration and a more formal consultation 
process and measures in response to those issues are not introduced by this Bill.  The Scottish 
Government’s response to the Forum’s Report is published online at 
http://www.aib.gov.uk/About/DAF/DAFofficialresponse. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

71. Anticipated costs to local authorities and the courts are set out in the Financial 
Memorandum to the Bill.  No adverse impact on any other group has been identified.  Measures 
in the Bill are intended to ensure that nobody struggling with overindebtedness in Scotland is 
excluded from bankruptcy as a last resort.  There is a significant potential for current economic 
conditions to affect many more home owners who will need better protection from debt and 
homelessness.

72. The provisions of the Bill are not discriminatory on the basis of gender, race, age, 
disability or religion or sexual orientation.  The Bill has no direct effect on island communities or 
sustainable development.
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HOME OWNER AND DEBTOR PROTECTION 
(SCOTLAND) BILL 

 
—————————— 

  
DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Home Owner and Debtor 
Protection (Scotland) Bill.  It describes the purpose of each of the subordinate legislation 
provisions in the Bill and outlines the reasons for seeking the proposed powers.  This 
memorandum should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill. 

OUTLINE OF BILL PROVISIONS 

2. The Bill amends the Conveyancing and Feudal Reform (Scotland) Act 1970, the 
Heritable Securities (Scotland) Act 1894, the Mortgage Rights (Scotland) Act 2001 and the 
Bankruptcy (Scotland) Act 1985 in order to implement the Scottish Government’s commitment 
in response to the reports of the Debt Action Forum and the Repossessions Group.   

3. The Bill is split into two main Parts.  Part 1 amends the procedures for the exercise of a 
creditor’s right to possession and sale of a residential property on default under a standard 
security.  Part 2 expands debtor protections afforded by the Bankruptcy (Scotland) Act 1985. 

4. Part 1 of the Bill adds extra procedural steps before a creditor can exercise rights of 
possession and sale over a residential property on default under a standard security.  A creditor 
seeking to exercise these rights is required to make a summary application, which ensures the 
case will call in court.  Before making the application, the creditor must carry out a number of 
pre-action requirements, creating a dialogue with the debtor to explore whether there are steps 
short of repossession which could avoid the need for court action.  Part 1 also provides for 
lay representation should cases reach court and preserves and extends the existing rights of 
persons other than the debtor (entitled residents) who can make applications under the 
Mortgage Rights (Scotland) Act 2001. 

SP Bill 32–DPM 1 Session 3 (2009) 
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5. Part 2 of the Bill allows a debtor to access sequestration on the basis of a certificate 
issued by an authorised person.  It allows a debtor to exclude the family home, consenting 
creditors and other prescribed assets from voluntary trust deeds which qualify for the protections 
in the 1985 Act.  Where a voluntary trust deed includes the family home, it extends to the trust 
deed the protections which apply to a family home in bankruptcy.  It also enhances those 
protections by extending the period for which the sheriff may postpone the sale of a family home 
from 1 year as at present to 3 years.  It also introduces a requirement for trustees to notify local 
authorities before commencing proceedings in connection with authority to sell a debtor’s family 
home.  Part 2 also removes the requirement to advertise an award of bankruptcy or the 
replacement of a trustee in the Edinburgh Gazette.   

RATIONALE FOR SUBORDINATE LEGISLATION 

6. The Bill contains a number of delegated powers provisions which are explained in more 
detail below. The Government has had regard when deciding where and how provision should be 
set out in subordinate legislation rather than on the face of the Bill to–– 

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances; 

• the need to make proper use of valuable Parliamentary time; 

• allowing detailed administrative arrangements to be made or kept up-to-date within 
the basic structures and principles set out in the primary legislation.  

7. The delegated powers provisions are listed below, with a short explanation of what each 
power allows, why the power has been taken in the Bill and why the selected form of 
Parliamentary procedure has been considered appropriate.  

DELEGATED POWERS 

Section 3 – court powers in application for possession of a residential property 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
8. Section 3(2) of the Bill inserts new section 5A(4) in 1894 Act, requiring notices by 
creditors under inserted section 5A(2)(c) to be in the form and manner prescribed under section 
11(3) of the Homelessness etc. (Scotland) Act 2003.  This is a transfer of a similar provision in 
section 4(5A) of the 2001 Act. 
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Reason for taking power 
9. This provision, rather than creating a new power, extends an existing power so as to 
apply it to the Bill procedures.  The function of prescribing a form of notice is essentially 
administrative in nature, and it is necessary for Scottish Ministers to be allowed flexibility to 
make changes to the form of notice from time to time to reflect changing requirements.  It is 
considered appropriate that administrative matters such as this be addressed through subordinate 
legislation, in particular given the flexibility this approach allows.    

Choice of procedure 
10. This will be based on an existing form and procedure laid down in the 2003 Act, which is 
subject to negative resolution procedure.  We do not anticipate that the content of the form for 
the purposes of this Bill should merit a higher degree of scrutiny than that provided for in the 
2003 Act. 

Section 4 – pre-action requirements 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
11. Section 4 of the Bill makes provision to introduce pre-action requirements which must be 
satisfied by creditors prior to making an application to the court, in relation to residential 
property, under section 24(1B) of the Conveyancing and Feudal Reform (Scotland) Act 1970 as 
inserted by section 2(2) of the Bill, or under section 5(1) of the Heritable Securities (Scotland) 
Act 1894, as inserted by section 3(1) of the Bill. 

12. The pre-action requirements are to be contained in new section 24A of the 1970 Act and 
new section 5B of the 1894 Act.  Section 24A is inserted by section 4(1) of the Bill and section 
5B is inserted by section 4(2) of the Bill. 

13. The duty to comply with the pre-action requirements is introduced by the inserted section 
24(1C) of the 1970 Act and the inserted section 5(3) of the 1894 Act. 

14. Inserted sections 24A(8) of the 1970 Act and section 5B(8) of the 1894 Act contain a 
power for Scottish Ministers to make further provision about the pre-action requirements by 
order made by statutory instrument, including provision–– 

• specifying particular steps to be taken, or not to be taken, by a creditor in complying 
with any requirement; 

• adding further requirements, or modifying or removing any requirement;  

• making different provision for different circumstances; and 

• modifying any enactment (including the 1970 Act and the 1894 Act). 
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15. These provisions will give a statutory basis to what is currently accepted good practice. 

Reason for taking power 
16. It is anticipated that there will be a need to make changes to and supplement the pre-
action requirements from time to time in order to reflect the development of best practice and to 
enable Scottish Ministers to respond to times of financial crisis so as to help debtors remain in 
their homes and so reduce homelessness.  It will also be necessary to monitor the operation of 
these requirements and in time it may be considered appropriate to provide for procedural steps 
to be followed by creditors in complying with these requirements.  It is considered appropriate 
that these matters be addressed through subordinate legislation, as it would not be an effective 
use of Parliament’s time to deal through primary legislation with such matters, which may arise 
from time to time and which by their nature will be reactive.  Nor would it be appropriate for 
detailed procedural steps to be followed by creditors to appear on the face of the primary 
legislation.   

Choice of procedure 
17. Orders made using this power may amend primary legislation to make further provision 
in relation to the requirements to be satisfied by a creditor before making an application for the 
possession of a residential property.  Such provisions will have an impact on the exercise by 
creditors of their rights to enforce standard securities.  There will be significant interest in this by 
creditors, creditors’ representatives, and the money advice sector.  While it is considered 
appropriate that these matters be addressed through subordinate legislation for the reasons 
outlined above, it is desirable that these orders be made subject to a higher degree of scrutiny. 

Section 7 – representation in repossession proceedings etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
18. Section 7 of the Bill provides that a debtor or entitled resident may be represented by an 
approved lay representative in proceedings relating to residential property under the inserted 
sections 24(1B) and 24D(1) of the 1970 Act, and in proceedings under the inserted sections 5(1) 
and 5E(1) of the 1894 Act. 

19. Section 7(1) inserts provision for lay representation at section 24E of the 1970 Act. 

20. Section 7(2) inserts provision for lay representation at section 5F of the 1894 Act. 

21. The inserted section 24E(3) of the 1970 Act and the inserted section 5F(3) of the 1894 
Act contain a power for Scottish Ministers to prescribe a person or body able to approve an 
individual (other than an advocate or solicitor) for the purposes of representing a debtor or 
entitled resident. 
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22. The inserted section 24E(4) of the 1970 Act and the inserted section 5F(4) of the 1894 
Act provide that  orders made under section 24E(3) of the 1970 Act and 5F(3) of the 1894 Act 
may–– 

• prescribe persons or bodies competent for the purposes of approving an individual in 
order that they may represent a debtor or entitled resident; 

• make provision about the procedure for, and form and manner of, approval by a 
prescribed person or body of an individual for the purpose of lay representation; and 

• prescribe circumstances in which an approved lay representative may not represent a 
debtor or entitled resident. 

Reason for taking power 
23. This power will ensure that lay representation is limited to approved individuals, in the 
best interests of a debtor or entitled resident.  It will ensure that the prescribed bodies and 
organisations as mentioned at section 24E(3) of the 1970 Act and 5F(3) of the 1894 Act are the 
most appropriate for the purposes of approving individuals.  It is considered appropriate that 
these matters be addressed through subordinate legislation so as to facilitate the monitoring of, 
and flexibility in, the approval process.  The power essentially enables Scottish Ministers to flesh 
out the administrative processes involved in approval and it is considered inappropriate for such 
matters to be contained in primary legislation.   

Choice of procedure 
24. Those persons or bodies prescribed as competent in approving an individual for 
representing a debtor or entitled resident will be determined according to pre-existing criteria for 
accreditation of providers of information and advice. Before making an order under of section 
24E(3) of the 1970 Act and section 5F(3) the Lord President of the Court of Session must also be 
consulted. As such, the lower level of scrutiny afforded by negative resolution procedure is 
considered appropriate. 

Section 9 – certificate for sequestration 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
25. Section 9 of the Bill provides for a new route into bankruptcy on the basis of a certificate 
completed by an authorised person.  A debtor will be entitled to apply for their own bankruptcy 
on the grounds that a certificate has been issued.  Subsection (3) inserts a new section 5B in the 
Bankruptcy (Scotland) Act 1985 (“the 1985 Act”).  Section 5B provides that an authorised 
person may issue a certificate on the grounds that the debtor is unable to pay their debts as they 
become due. 

26. Section 5B(5) contains a power for Scottish Ministers to make Regulations in relation to 
the certification process, and in particular–– 

 5  

67



This document relates to the Home Owner and Debtor Protection (Scotland) Bill (SP Bill 32) as 
introduced in the Scottish Parliament on 1 October 2009 

 
 

• to prescribe classes of authorised person; 

• to make provision about certification by an authorised person, including the form and 
manner of certificates and the fees, if any, which an authorised person is entitled to 
charge for granting a certificate or in connection with granting a certificate; 

• prescribe a period on the expiry of which a certificate cases to have effect for the 
purposes of a debtor making an application for sequestration; 

• to make different provisions for different classes of case;   

• to add further conditions before a debtor can apply for their own bankruptcy on the 
basis of a certificate; and  

• to amend or remove such conditions.   

27. We anticipate that the classes of authorised person will include solicitors, insolvency 
practitioners and some money advisers.   

Reason for taking power 
28. Debtor applications are administrative, and therefore not covered by the court rules that 
prescribe procedure and forms.  The administrative process for bankruptcy generally is set out in 
the Bankruptcy (Scotland) Regulations 2008 (S.S.I.  2008/82).  The regulation making power in 
section 5B will be used to amend the 2008 Regulations to deal with the administration of the 
certificated route into bankruptcy.  Delegating these provisions allows the Scottish Government 
to adjust procedural rules in response to changing circumstances and to develop specific 
arrangements in liaison with the stakeholder groups who will provide the authorised persons. 

29. The power to add further conditions will allow the Scottish Government to prescribe rules 
in relation to the granting of certificates. This would include requirements to provide advice and 
information to debtors, similar to regulations currently in place for protected trust deeds and the 
debt arrangement scheme. It might also include consideration or advice on whether the debt 
arrangement scheme or a protected trust deed would be more appropriate in the debtor’s 
circumstances.  It is appropriate that these conditions should be developed in liaison with the 
stakeholder groups who will provide the authorised persons.  

Choice of procedure 
30. The regulations will set out detailed provision for the operation of the new certificate and 
will specify the members of classes of authorised person.  There will be significant interest in 
these regulations by the money advice sector and the insolvency profession and it is appropriate 
that they should be subject to a higher degree of scrutiny.  All regulations made under this power 
are subject to affirmative procedure.    
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Section 10 – trust deeds 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
31. Section 10 of the Bill amends the definition of “trust deed” in section 5(4A) of the 1985 
Act.  The definition of trust deed is extended to include deeds which exclude specified creditors 
or assets.  Excluded assets may include the debtor’s family home and, under the new provision in 
section 5(4A)(b)(iii), any other property of a class prescribed by the Scottish Ministers. 

Reason for taking power 
32. The new definition of trust deed is specifically intended to allow a debtor to seek 
protection of a trust deed which excludes a family home and/or any consenting creditors.  
However, we envisage circumstances in which other types of property might also be excluded.  
For example, it may be appropriate to allow a trust deed which excludes a car even though that 
car exceeds the value of an exempt asset in bankruptcy.   

33. “Family home” is defined by reference to section 40 of the 1985 Act.  There may be 
homes other than those which fall under this definition which might be appropriate to be treated 
as excluded assets for the purposes of a restricted trust deed, for example a home owned by the 
debtor but occupied by a more distant family member. 

34. We consider that the definition of specific classes of other property, other than family 
homes, is better dealt with by regulation in order to allow flexibility to deal with the different 
types of property which come to light as the policy is implemented and to respond more quickly 
to practical considerations raised by stakeholder groups.      

Choice of procedure 
35. The regulations will define classes of asset, other than family homes, which may be 
excluded.  There will be significant interest in these regulations by creditors, the money advice 
sector and the insolvency profession and it is appropriate that they should be subject to a higher 
degree of scrutiny.  All regulations made under this power are subject to affirmative procedure. 
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Section 11 – power in relation to a debtor’s family home 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
36. Section 11 of the Bill provides, among other things, that a trustee in bankruptcy or under 
a trust deed will be required to notify local authorities of an application to the sheriff for 
permission to sell a debtor’s family home.  This introduces a duty similar to that imposed on 
landlords and creditors seeking to repossess property by section 11 of the Homelessness etc.  
(Scotland) Act 2003 (2003 asp 10).   

37. Subsection 11(c) inserts a new subsection (3B) in section 40 of the 1985 Act which 
provides that such a notice must be given in such form and manner as may be prescribed by the 
Scottish Ministers. 

38. A form for notice to local authorities under section 11 of the 2003 Act is prescribed by 
the Notice to Local Authorities (Scotland) Regulations 2008 (S.S.I. 2008/324).  The form 
prescribed for trustees under the new provision will be similar to the section 11 form. 

Reason for taking power 
39. Setting out the forms of notice in regulations promotes clarity and reduces the potential 
risk of confusion or dispute between trustees and local authorities.  If the forms were not set out 
in regulations trustees would have to take legal advice on how to comply with section 40 of the 
1985 Act and create their own forms of notice.   A prescribed form will allow consistency and 
ease of processing by local authorities.  This is a fairly minor procedural requirement and it is 
not necessary for the form to be set out in primary legislation.  

Choice of procedure 
40. The regulations will prescribe the form. This will be based on an existing form and 
procedure and we do not anticipate that the content of the form should merit a high degree of 
scrutiny.   The negative procedure is therefore considered appropriate. 

Section 13 – regulations under the 1985 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
41. Section 13(1) of the Bill provides the procedure for the regulation making powers 
contained in sections 9 and 10 of the Bill.  Section 13(2) amends the regulation making power in 
relation to protected trust deeds in paragraph 5 of Schedule 5 to the 1985 Act. 
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42. Section 13(2) extends the Scottish Ministers’ regulation making power in relation to 
protected trust deeds by allowing regulations to make different provisions for different cases or 
classes of case.  

Reason for taking power 
43. The adjustment of the power in paragraph 5 of Schedule 5 to the 1985 Act will enable 
amendments to be made to the principal regulations for trust deeds to exclude specific creditors 
or assets.  This follows on from, and is entirely consistent with, the new provisions on trust deeds 
in section 10 of this Bill. 

Choice of procedure 
44. Section 13(1)(b) of the Bill amends section 72(3)(b) of the 1985 Act so that any 
regulations made under paragraph 5 of Schedule 5 will be subject to affirmative resolution.  
Insolvency practitioners and the money advice sector will have an interest in the prescription of 
assets which may be excluded in addition to family homes.  It is appropriate that the regulations 
should be subject to a higher degree of scrutiny. All regulations made under paragraph 5 of 
Schedule 5 will therefore be subject to affirmative procedure whenever made or amended. 

Section 15 – ancillary provision  

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative or negative resolution of the Scottish Parliament 

Provision 
45. Section 15(1)(a) of the Bill confers on Scottish Ministers a power to make by order such 
supplemental, incidental or consequential provision as they consider appropriate for the purposes 
of, in consequence of or for giving full effect to any provision of the Bill.  Such an order may 
modify any enactment. 

46. Section 15(1)(b) of the Bill confers on Scottish Ministers a power to make by order such 
transitory, transitional or saving provision as they consider necessary or expedient in connection 
with the coming into force of any provision in the Bill.  Such an order may modify any 
enactment. 

Reason for taking power 
47. The new procedures introduced by the Bill give rise to the need for ancillary provisions.  
Scottish Ministers may need to make provision by order to support the full implementation of the 
Bill and to ensure a smooth transition from the current law to that in the enacted Bill. 

48. The new procedures in the Bill affect a complex existing statutory regime.  They require 
a number of consequential modifications to the existing law.  The Bill was prepared following 
reports of the Debt Action Forum and the Repossessions Group in June 2009 and we cannot 
exclude the possibility that something of a technical nature could still emerge after the Bill has 
passed and which requires a supplemental power to deliver the policy intentions of the Bill.  It 
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may also be that not all of the consequential modifications necessary have been identified and 
that further changes may be required.  The order-making power in section 15(1)(a) is necessary 
to allow for flexibility to make these modifications.   

49. It also is difficult to predict the precise transitional and other arrangements that will be 
needed over time.  We consider the order-making power in section 15(1)(b) to be necessary to 
allow flexibility as provisions in the Bill are brought into force.  

50. Without these powers to make ancillary provision, it may be necessary to return to 
Parliament, through subsequent primary legislation, to deal with a matter which is clearly within 
the scope and policy intentions of the original Bill. It would not be an effective use of 
Parliament’s time or the Scottish Government’s resources to deal with such matters through 
primary legislation. They are best addressed through subordinate legislation.  

51. The powers are limited by the scope of the Bill and the restriction that they can only be 
used (a) for the purposes of giving full effect to any provision of the enacted Bill; and (b) if the 
Scottish Ministers consider it necessary or expedient in connection with the coming into force of 
any provisions in the Bill.  

Choice of procedure 
52. Section 15(3) provides that any order made under section 15(1)(a) will be subject to 
affirmative resolution procedure if it modifies any part of the text of an Act.  Otherwise, section 
15(4) provides that it will be subject to negative resolution procedure. While this Bill is of 
limited scope, which limits the width of the power, in this case the inclusion of the 
“supplemental” power suggests a higher degree of scrutiny where textual amendment is made.  
We consider that this provides the appropriate level of parliamentary scrutiny for the powers 
conferred. 

53. Section 15(4) provides that any order made under section 15(1)(b) will be subject to 
negative resolution procedure. We consider that this provides the appropriate level of 
parliamentary scrutiny for the powers conferred, which are essentially temporary in nature. 

Section 17 –Short title and commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: No procedure 

Provision 
54. Section 17 allows the Scottish Ministers to make provision by order as to commencement 
of Parts 1 and 2.  
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Reason for taking power 
55. Exact commencement dates for substantive provisions in the Bill are not yet definitely 
fixed and accordingly the flexibility provided by the ability to make commencement orders is 
required. 

Choice of procedure 
56. In line with general practice, commencement orders will not be subject to any 
Parliamentary procedure. 
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Local Government and Communities Committee 
 

16th Report, 2009 (Session 3) 
 

 Stage 1 Report on the Home Owner and Debtor Protection (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

 INTRODUCTION 

1. The Home Owner and Debtor Protection (Scotland) Bill was introduced to the 
Parliament on 1 October 2009 by the Cabinet Secretary for Health and Wellbeing 
and the Local Government and Communities Committee was designated as lead 
committee at Stage 1 of the legislative process. 

2. Given the current economic climate and the focus of this Bill on measures to 
avoid repossession, it was suggested that the timetable for Stage 1 scrutiny would 
be more truncated than normal and ultimately, Parliament agreed that Stage 1 
consideration should be completed by 18 December 2009.  On this basis, the 
Committee held oral evidence sessions on 28 October 2009 and on 4, 10 and 11 
November 2009.  In addition to issuing a general call for evidence, the Committee 
wrote to all members of the Debt Action Forum (DAF) and the Repossessions 
Group, inviting them to submit written comments on the Bill.  

BACKGROUND 

3. In January 2009, the Scottish Government set up the Debt Action Forum 
(DAF).  Its members came from the following organisations1: 

• Accountant in Bankruptcy 

• Institute of Chartered Accounts of Scotland 

• The Law Society of Scotland 

• Citizens Advice Scotland 

• Money Advice Scotland 

                                            
1 Scottish Government. (2009) Debt Action Forum Final Report, Annex A. Available at: 
http://www.aib.gov.uk/Resource/Doc/4/0000813.pdf [Accessed 24 November 2009] 
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• Scottish Legal Aid Board 

• British Bankers’ Association 

• COSLA 

• Scottish Law Commission 

• Legal Services Agency 

• Finance and Leasing Association 

4.   DAF’s remit was to examine current information and initiatives on debt 
relief, debt advice and repossessions and to recommend legislative and non-
legislative measures to address these issues. 

5. A sub-group of DAF was then set up specifically to look at the issue of 
repossessions.  This group was asked to look at the adequacy of the legal 
protection for home owners at risk of repossession and to make specific 
recommendations on ways in which legislation could be strengthened.  Both DAF 
and the Repossessions Group reported in June 2009.    

6. In a statement to the Parliament on 17 June 2009, the Cabinet Secretary for 
Health and Wellbeing confirmed that the Scottish Government intended to 
introduce legislation at the earliest opportunity to take forward the 
recommendations of the Repossessions Group.   

7. On 23 June 2009, the Scottish Government’s response to the report from 
DAF was published and the Minister for Community Safety announced that the 
Scottish Government would take forward certain proposals from the Forum at the 
earliest legislative opportunity.  

8. A “Pre-Action Protocol for Possession Claims based on Mortgage or Home 
Purchase Plan Arrears in Respect of Residential Property” (“the Pre-Action 
Protocol”) was introduced in England and Wales on 19 November 2008. The Pre-
Action Protocol was drafted by the Civil Justice Council and any changes need to 
be approved by the Master of the Rolls. An internal evaluation of the Pre-Action 
Protocol is currently being undertaken and should be completed in the New Year. 

AIMS OF THE BILL 

9. The Bill seeks to put into legislation the recommendations made by the 
Repossessions Group in Part 1 of the Bill and brings forward proposals in relation 
to bankruptcy in Part 2.  The proposals in Part 2 were not specifically 
recommended by DAF.  It is difficult to ascertain whether these specific proposals 
were discussed at any or all of the subsequent meetings with stakeholders.  The 
Bill has two main parts.  Part 1 deals with repossessions and makes provision for 
all repossession cases to appear in court (except in cases of voluntary surrender) 
and for homeowners to be able to engage an approved lay representative for court 
proceedings.   
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10. It also places a number of pre-action requirements on creditors before they 
raise an action for repossession and requires them to consider reasonable 
alternatives to repossession.  It also revises decree cases to allow original 
proceedings to be reviewed and gives more powers to “entitled residents” so that 
people do not become homeless where they are not the debtor. 

11. Part 2 of the Bill deals with bankruptcy.  The Bill proposes to create a further 
route into bankruptcy.  The current provisions in the Bankruptcy (Scotland) Act 
1985 allow debtors to petition for their own bankruptcy on grounds of apparent 
insolvency or allow low income low asset debtors to apply for bankruptcy.  
However, some homeowners are unable to establish bankruptcy through these 
routes and so the Bill seeks to introduce a certificated route whereby any 
authorised person can certify that someone is unable to pay their debts.  The 
Accountant in Bankruptcy (AiB) which is an agency of the Scottish Government 
will automatically be appointed as trustee in all bankruptcies created by this 
certificate for sequestration. 

12. The Bill also makes provision for protected trust deeds by amending the 
definition of trust deeds to allow for the exclusion of certain creditors or assets, 
such as the debtor’s family home. Subject to the usual consent procedures, such 
an arrangement would be binding on all creditors.  It also seeks to give the same 
protection to family members (or former family members) in relation to the family 
home, in a protected trust deed as in a sequestration and it extends the maximum 
period by which a sheriff can postpone the sale of a family home in a 
sequestration or under a trust deed from 1 year to 3 years.  It also requires a 
trustee to notify the relevant local authority where they raise a court action which 
could lead to eviction. The Bill removes the requirement for notices of insolvency 
proceedings to be published in the Edinburgh Gazette. 

EVIDENCE FOR EARLY ACTION   

13. Both the Cabinet Secretary for Health and Wellbeing’s statement to 
Parliament and the Scottish Government’s response to DAF’s final report signalled 
that legislation would be brought forward at the earliest opportunity to implement 
various recommendations of both DAF and the Repossessions Group.  With the 
desire to bring in legislation relatively quickly in relation to repossessions, the 
Scottish Government did not publish a draft bill and there was no period of formal 
consultation prior to the Bill being introduced. 

14. The rationale for the Bill is essentially related to the rising numbers of 
repossessions.  In December 2008, the Council of Mortgage Lenders predicted 
that 75,000 people in the UK would be facing repossession in 2009.  In November 
2009, this figure was revised downwards to 48,000.  Although much lower than the 
original estimate, this is still an increase of 8,000 on the figures for 2008.  It should 
be noted that there are no Scottish figures available as the Council of Mortgage 
Lenders (CML) does not produce figures on a regional basis. 

15. The Minister for Housing and Communities argued that repossession is still a 
significant problem given that the numbers have increased steadily in the past five 
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years after a dip in 20042.  In 2004, there were 8,200 repossessions and this figure 
rose to 14,500 in 2005, 21,000 in 2006, 25,900 in 2007 and 40,000 in 2008.3  The 
Minister also cited a number of other drivers for action which include the rising 
number of court actions for repossession and the rise in mortgage arrears.  
Additionally, the Minister argued that there was a need to deal with problems 
arising from the Mortgage Rights (Scotland) Act 2001 under which he stated that— 

 “only 5 per cent of all repossession cases are defended in Scottish courts.”4 

16. It was further suggested that the situation could only get worse in the current 
economic climate, on the basis that, as Shelter stated “Lenders’ bodies have 
argued, quite correctly, that the single most important driver of mortgage problems 
is unemployment.”5  In addition, Kennedy Foster of the CML commented that a 
number of factors were helping to suppress repossession levels – the forbearance 
of lenders, low interest rates and changes made by the UK Government such as 
the changes to income support for mortgage interest.  It was suggested that the 
first two factors will not continue indefinitely. 

17. In an attempt to understand the urgency of the problem, the question was 
raised as to what the timescale is likely to be between someone getting into 
arrears and action being taken to repossess the home.  Fiona Hoyle from the 
Finance and Leasing Association stated that the typical timescale could be up to 
18 months.  Kennedy Foster from the CML suggested that the time could be 
anything from one to two years.  However, Gavin Corbett from Shelter suggested 
that 18 months seemed quite a long time if it referred to the period until 
repossession action was initiated rather than concluded.  Yvonne MacDermid from 
Money Advice Scotland commented that the average timescale in the sub-prime 
market would be lower because “such lenders initiate the process much more 
quickly.”6  She also suggested that the timescale could depend on how quickly an 
individual sought advice.  Therefore, it appears that it is difficult to get precision on 
the timescale within which someone is likely to have their house repossessed. 

18. When asked whether the current system required to be changed, Adrian 
Stalker who was the Chair of the Repossessions Group said that when borrowers 
apply to the court to have repossession actions suspended under the existing 
system (section 2 of the Mortgage Rights (Scotland) Act 2001), the system works 
well. However, he indicated that the problem is one of underutilisation— 

“The difficulty is that too few people are applying, so the court is not seeing 
enough cases. The court is not getting the opportunity to use its powers.”7 

                                            
2 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2602 
3 Information from Council of Mortgage Lenders 
4 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2603 
5 Shelter. Written submission to the Local Government and Communities Committee, 30 October 
2009. 
6 Scottish Parliament Local Government and Communities Committee. Official Report,10 
November 2009, Col 2586 
7 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2497 
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19. It is clearly difficult to estimate the number of repossessions in Scotland.  
This was acknowledged by the Repossessions Group which said in its report— 

“We note that there is no regional breakdown of the data indicating UK-wide 
repossessions.  Estimating the number of Scottish repossessions on a per 
capita equivalent, is somewhat inaccurate.  To understand more clearly both 
the level of repossessions in Scotland, the effectiveness of those measures 
introduced to address rising repossessions in the current economic 
downturn, and whether further action is required in future, it would be useful 
to have access to Scottish-specific data from lenders.”8 

20. The Committee would concur with the recommendation made by the 
Repossessions Group that Scottish-specific repossession figures must be 
provided by lenders and it would also ask whether available data is being brought 
together and analysed to give a much clearer picture.  Having said that, the 
Committee also recognises that having 48,000 repossessions in the UK is a 
sufficiently substantial number to warrant action being taken. 

21. In relation to Part 2 of the Bill, Citizens Advice Scotland and Money Advice 
Scotland commented that the “certification for sequestration” route into bankruptcy 
(which is dealt with in more detail later in this report) would provide debt relief for a 
known group of debtors who could not currently escape their creditors.  The Bill’s 
Financial Memorandum estimates that there will be 500 new cases each year 
using this new route.  According to the Minister for Community Safety, this figure 
stems from an analysis of applicants who approached the Accountant in 
Bankruptcy but who were ineligible for the low-income, low-asset route (LILA) into 
bankruptcy.  

22. In addition, the Minister made it clear that he views Part 2 as a series of 
measures on which speedy legislative action requires to be taken because “those 
measures contribute to alleviating unnecessary homelessness.”9 

23. However, evidence from insolvency practitioners, the Law Society of 
Scotland and lenders’ representatives stated that they believed further 
consultation was required on Part 2 of the Bill, and that the legislation was being 
taken forward in an unnecessarily rushed fashion.  

CONSULTATION 

General 

24. The Policy Memorandum records that there has been no formal consultation 
on the Bill.  It states that— 

“because the Debt Action Forum and Repossessions Group brought together 
the key stakeholders…the view was taken that the main stakeholders had 

                                            
8 Scottish Government. (2009) Repossessions Group Final Report. Available at: 
http://www.scotland.gov.uk/Resource/Doc/274765/0082205.pdf [Accessed 24 November 2009] 
9 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2653 
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been directly consulted through these groups and support for early action 
secured, even without the usual wider formal consultation.”10 

25. However, throughout the Committee’s scrutiny of the Bill there have been 
significant concerns raised about whether there has been adequate consultation 
and in particular whether DAF and the Repossessions Group were truly 
representative. The Finance Committee’s report on the Bill’s Financial 
Memorandum also highlights concerns over a lack of consultation on the financial 
implications of the Bill, particularly in relation to Part 2 of the Bill. 

Confidentiality 

26. In its final report, the Repossessions Group noted that, due to the nature of 
the process and the timescales involved, those representing membership 
organisations were unable to consult widely among their members.  The report 
goes on to say that— 

“the proposals do not, therefore, necessarily represent the views of all of their 
members.  We recognise that wider consultation would need to take place in 
order to facilitate the implementation of some of our recommendations, 
particularly on those requiring legislation.”11   

27. However, there did appear to be general consensus over those areas which 
are now being taken forward by this Bill. 

28. The final report from DAF is similar in that it states— 

“Not all members have had the opportunity to fully consult internally with their 
parent organisations and relevant stakeholders prior to this report being 
prepared.  The report indicates where there were areas of broad agreement 
and any disagreement along with specific comments made during 
discussions.  Members recognised that further consultation will be necessary 
in some areas.”12   

29. There did not appear to be the same level of consensus over issues 
discussed by DAF.  These are considered later in this report. 

30. As stated earlier, the Committee wrote to all members of DAF and the 
Repossessions Group seeking written comments on the Bill and a selection of 
organisations who were represented on these groups gave oral evidence to the 
Committee. Of those who gave evidence, some commented that they were unable 
to consult with their members particularly because they were bound by 
confidentiality. In the main, these concerns were raised about DAF rather than the 
Repossessions Group.  

                                            
10 Home Owner and Debtor Protection (Scotland) Bill. Policy Memorandum, paragraph 10. 
Available at: http://www.scottish.parliament.uk/s3/bills/32-homeOwner/b32s3-introd-pm.pdf 
[Accessed 24 November 2009] 
11 Scottish Government. (2009) Repossessions Group Final Report. Available at: 
http://www.scotland.gov.uk/Resource/Doc/274765/0082205.pdf [Accessed 24 November 2009] 
12 Scottish Government. (2009) Debt Action Forum Final Report. Available at: 
http://www.aib.gov.uk/Resource/Doc/4/0000813.pdf [Accessed 24 November 2009] 
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31. The Minister refuted these claims, stating that he had not sought a “vow of 
confidentiality.”13 In contrast, John St Clair, a Scottish Government official who 
attended DAF, stated— 

“it was recognised from the beginning that, if views on controversial 
measures were being canvassed, it was necessary to have a bit of discretion 
and not to canvass the full membership of the organisations represented on 
the Forum.”14   

32. The Minister also commented that the minutes of DAF meetings were 
published on the AiB website and that “it was not a series of meetings that were 
held in camera, for which the results and the minutes were withheld.”15 

33. The Committee acknowledges that the minutes were published.  It notes that 
in the minutes of the meeting on 22 April 2009,  it is recorded that— 

“Frank Johnstone on behalf of the FLA stated that due to the deliberations of 
the Forum being on a confidential basis, the FLA had not been able to 
consult with its members.”16 

34. However, the Committee also notes that in the same minutes, it is stated 
that— 

 “The Forum were also asked that the Report could be seen by relevant 
people within the BBA and FLA, rather than kept as strictly confidential to 
Forum members, which was agreed.”17 

35. The Committee notes that there is a difference of opinion over the issue 
of confidentiality and believes this also leads to differences of opinion over 
what areas of DAF’s report the Bill is implementing and what areas will be 
subject to further consultation.  These issues are considered later in this 
report.  

Adequacy of consultation 

36. It is a fact that no draft Bill was produced prior to this Bill’s introduction and 
therefore, there was no standard three month consultation period.  While there are 
differing views over how consultative DAF and the Repossessions Group were, 
the key issue appears to be whether the appropriate balance has been struck 
between consultation and the need to take action quickly.   

                                            
13 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2647 
14 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2649 
15 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2647 
16 Debt Action Forum:  Minutes of Meeting 22 April 2009. Available at: 
http://www.aib.gov.uk/Resource/Doc/4/0000715.pdf  [Accessed 24 November 2009] 
17  Debt Action Forum:  Minutes of Meeting 22 April 2009. Available at: 
http://www.aib.gov.uk/Resource/Doc/4/0000715.pdf  [Accessed 24 November 2009] 
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37. The Minister for Community Safety believed that consultation had been 
adequate, stating— 

“It has been as adequate as it would be possible to carry out within the 
constraints of introducing a piece of legislation that I firmly believe is 
essential if people are to avoid being made unnecessarily homeless.”18 

38. The Minister for Housing and Communities stated— 

“We believe that we have struck the right balance between getting the 
legislation considered timeously and consulting on it properly.  The fact that 
we have a consensus on the principles reflects the success of the 
consultation process.”19 

39. The Committee’s view is that there is a difference between Parts 1 and 2 of 
the Bill.  As set out previously, there are issues relating to the number of 
repossessions in Scotland and, given the current economic climate, there are 
concerns that the situation will get worse.  While (as will be seen later in the 
report) there are some differences of opinion over the detail in Part 1, there did 
appear to be general consensus within the Repossessions Group over the 
principles on which this legislation would be based.  Therefore, on balance, the 
Committee believes that the consultation on Part 1 was adequate in this 
instance. 

40. However, (again, as will be seen later in this report) there did not appear to 
be the same level of consensus on DAF.  Additionally, there is a divergence of 
opinion over the issue of confidentiality; over what measures are in the Bill; and 
over what measures will be subject to further consultation in the future.  There was 
clearly an expectation from members of DAF that further consultation would take 
place.  The Committee notes the point made by Gavin Corbett from Shelter who 
asked what having extra time would achieve and a similar point made by Michael 
Green who was one of the members of the independent expert group convened by 
the AiB but it also believes that if there had been additional, substantive 
consultation prior to the Bill being introduced, then some of the differences of 
opinion might have been reconciled.   

41. The Committee notes that following the Minister’s evidence session, the 
Scottish Government sent a spreadsheet to the Committee detailing various 
meetings that had taken place with stakeholders from June.  However, the 
Committee also notes that submissions criticising the consultation process post-
dated most of these meetings and questions why such differences of opinion 
should remain following those meetings. 

42. The Committee also notes that the issue of consultation featured prominently 
in the Finance Committee’s report on the Financial Memorandum.  That committee 
concludes that “failure of the Scottish Government to engage adequately with a 

                                            
18 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2635 
19 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2605 
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number of key stakeholders appears to have been the main reason for disputes 
about cost implications persisting.”20 

43. As with Part 1, the Committee considered whether the appropriate balance 
had been struck between the need to introduce early legislation and the need for 
proper consultation.  There appears to be a degree of consensus over the need to 
implement Part 1 of the Bill with some speed, but there does not appear to be the 
same level of consensus over Part 2.  Additionally, there are a number of 
outstanding issues that do not appear to have been adequately resolved.  The 
Committee therefore considers that the consultation on Part 2 was 
unsatisfactory.   

PART ONE 

44. The main policy objectives of Part 1 of the Bill are to— 

• ensure that all repossession cases involve court proceedings, except for 
cases where the borrower voluntarily surrenders possession;  

• require all lenders to demonstrate to court that they have taken 
reasonable steps to avoid repossession; and  

• enable the use of lay representation.  

Section 1: Residential standard securities: restriction of creditor’s remedies 

45. Section 1 of the Bill makes provision for all repossession cases under the 
Conveyancing and Feudal Reform (Scotland) Act 1970 to be considered in court, 
with the exception of cases where the borrower voluntarily surrenders the 
property. It therefore limits the situations in which a creditor has the right to sell or 
repossess a residential property where the borrower is in default. The creditor’s 
right to sell or repossess a residential property can only be exercised when the 
property has been voluntary surrendered or where a court has granted a warrant 
under an amended section 24 of the 1970 Act.  

46. Section 1(3) of the Bill outlines what is meant by voluntary surrender. To be 
considered voluntarily surrendered, the property must be unoccupied and the 
debtor and other interested parties5 must, by affidavit, certify that they do not 
occupy the property, are not aware of the property being occupied by any other 
person, that they consent to the exercise of the creditor’s rights on default and that 
their consent is given freely.  

Voluntary surrender 
47. The Committee ascertained from the evidence that while proposals in section 
1 of the Bill relating to voluntary surrender were discussed in the Repossessions 
Group, the affidavit process set out in the Bill was not a recommendation of the 
Group. 

48.  Adrian Stalker, the Chair of the Repossessions Group told the Committee— 
                                            
20 Scottish Parliament Finance Committee.  Report on the Financial Memorandum of the Home 
Owner and Debtor Protection (Scotland) Bill 
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“There was fundamental agreement on the group that it is necessary to 
have a process that is different from the in-court process whereby lenders 
seek repossession and debtors oppose the action. The group agreed that if 
a debtor does not oppose repossession and wants to hand over the keys, 
that should be allowed to happen. However, the detail of the affidavit 
procedure that is in the bill was not discussed in the group.”21  

49. David Forrester from McClure and Naismith, who represented the Finance 
and Leasing Association (FLA) on the Group told the Committee— 

“I do not view the procedures on voluntary surrender, which involve affidavits 
and so on, as practical in reality. Even if they were, they would still add 
hugely to the cost and the delay in achieving an outcome that both sides 
would want in such cases. No evidence was put forward in the group to 
suggest there was a problem with the existing system.”22  

50. Fiona Hoyle of the FLA added— 

“The bill suggests that, if somebody decided to hand their keys in, they 
would have to sign an affidavit. Others who live in the property, perhaps the 
person's partner, would also have to sign. The borrower would have to have 
the affidavit witnessed by a solicitor and there is a question about who 
would pay for that. Most borrowers who decide to hand in the keys will not 
go through that process. They just want to move on and the last thing that 
they want to do is to go to a lawyer and sign an affidavit. We need to be 
careful that we do not introduce a provision in the bill that will never be 
used.”23  

51. Kennedy Foster of the Council of Mortgage Lenders believed that the 
procedure set out in the Bill was cumbersome and retrograde and would lead to 
extra costs which he felt would ultimately be passed onto borrowers. He added— 

“I suspect that our members will not use the process and will simply raise 
court proceedings in all cases.” 24 

52. The Govan Law Centre also raised concerns about the affidavit procedure, 
arguing that they had not experienced any problems with current practice and that 
this would result in an additional cost to homeowners.25 

53. Adrian Stalker, the Chair of the Repossessions Group argued however, 
that— 

                                            
21 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2504 
22 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2514 
23 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2495 
24 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2587 
25 Govan Law Centre. Written submission to the Local Government and Communities Committee, 
10 November 2009. 
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“If lenders have difficulty with the proposed procedure, they must make a 
case for why it would be unworkable and might not be used, thereby 
leading to unnecessary actions being raised, which would not be in the 
interests of borrowers who want to surrender their keys.”26  

54. Gavin Corbett from Shelter questioned whether the affidavit in its current 
form strikes the correct balance between the need for a process which ensures 
that people can leave, but which also provides assurances that they do so with the 
full knowledge of what they are doing, and that any other people in the property, 
including any tenants, are taken into account. However, he considered that as a 
matter of principle— 

“It is right to have a system that requires a degree of formality around what is 
a pretty dramatic decision. We know that voluntary surrender sometimes 
results in people giving up keys even though they could have had other 
options to remain in the property. That cannot be right.”27  

55. Money Advice Scotland told the Committee that it welcomed the affidavits 
requirement as they considered this would protect debtors, as well as non entitled 
spouses and civil partners.28  

56. Keith Dryburgh from CAS also acknowledged that— 

“There are people who have no chance of being able to pay off their arrears 
and they just want out, and the procedure provides a formal process for them 
to hand back the property. At present, in Scotland, if someone hands back 
the property, that is not the end of the process and arrears can continue to 
accrue. The procedure therefore has at least one benefit.”29  

57. The Minister for Housing and Communities accepted that the approach set 
out in section 1 of the Bill had not been a recommendation of the Repossessions 
Group. He acknowledged the criticisms made in evidence of the affidavit process 
and, in this regard, he told the Committee that the Scottish Government would be 
willing to consider amendments at Stage 2 if it was felt that the process was overly 
bureaucratic and unlikely to be used. He added— 

“I think that the main criticism has been about not the drafting but the 
substance of the proposal and the fact that it will, allegedly, be too 
bureaucratic. …The last thing that we would want to do would be to introduce 

                                            
26 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2504 
27 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2587 
28 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2588 
29 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2588 
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a new bureaucratic procedure if it were not necessary to do so or if there 
were a better way of proceeding.”30  

58. The Committee supports the aims of section 1 in relation to providing 
for all repossession cases under the Conveyancing and Feudal Reform 
(Scotland) Act 1970 to be considered in court (except where the borrower 
voluntarily surrenders the property). 

59. The Committee is concerned however about the provisions which relate 
to the voluntary surrender process and in particular the use of affidavits. 
Whilst it notes support for the new process from the advice sector, it is 
concerned that from other evidence the proposed process may be overly 
bureaucratic, more costly and could act as a disincentive for people to use 
it. It is also concerned by the evidence provided by lenders who told the 
Committee that they would not use the new process and would continue to 
raise court actions instead. 

60. While the Committee believes that there are advantages in having a 
formal process, it considers that it would be counter-productive if such a 
process was overly bureaucratic to the extent that it was not used. The 
Committee notes the Minister’s willingness to consider this issue further 
and recommends that the Scottish Government looks again at this in light of 
the concerns raised to establish whether, as Shelter said, the correct 
balance is being struck and to bring forward amendments at Stage 2 as 
appropriate. 

Section 2: Court applications by creditors for remedies on default 

61. Section 2 of the Bill relates to court proceedings under the 1970 Act. It covers 
the provision that repossession cases will be dealt with using summary application 
court procedures. Currently, most actions for repossession are raised under 
“ordinary cause” court procedure. Section 2 also seeks to ensure court scrutiny of 
a lender’s compliance with the pre-action requirements contained in section 4 of 
the Bill. 

62. The Govan Law Centre was very concerned about the wording in Section 
2(5)7 which amends the Conveyancing and Feudal Reform (Scotland) Act  1970 
and which requires the court to have regard to whether the debtor can ‘fulfil within 
a reasonable time the obligations under the standard security in respect of which 
the debtor is in default’.31   

63. This subsection of the Bill (with subsection 6) specifies the matters to which 
the court must have regard when considering a creditor’s application in a case 
where the debtor appears or is represented. This mirrors the matters to which a 
court currently has regard in an application made under the Mortgage Rights 
(Scotland) Act 2001. 

                                            
30 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2613 
31 Govan Law Centre. Written submission to the Local Government and Communities Committee, 
10 November 2009. 
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64. The Govan Law Centre pointed to the use of the term ‘reasonable period’ in 
Section 2(2)(b) of the 2001 Act which was also used in— 

“the equivalent English legislation,32 and the Court of Appeal33 has 
interpreted this phrase to mean that when it comes to paying off mortgage 
arrears the starting point is to look to see whether the debtor can repay his or 
her mortgage and arrears over the period of the mortgage itself – for 
example, 20 years.  The use of the word ‘time’, we suspect, will make the 
new Scottish test one akin to that applied in time to pay directions and orders 
under the Debtors (Scotland) Act 1987 – where in practice the courts expect 
arrears to be cleared within a relatively short period e.g. 1 to 2 years.  This 
weakness is repeated in sections 3 and 4, and we cannot believe the 
Scottish Government intended to provide less protection for Scottish 
homeowners than under the existing MRA.”34  

65. In response to this concern, the Minister for Housing and Communities told 
the Committee he would reflect on whether a change was needed in this regard, 
adding— 

“The jurisprudence from the Debtors (Scotland) Act 1987 would not 
necessarily apply to define "reasonable time" as one to two years. The 
duties will be fleshed out in subordinate legislation and in guidance, to 
which the courts will look in interpreting “reasonable time.””35 

66. The Committee recommends that the Scottish Government should 
consider whether an amendment is necessary to clarify the term 
“reasonable time” at section 2(5) of the Bill.  

Section 3: Court powers in action for possession of residential property  

67. Section 3 replicates the provisions of section 2 of the Bill in relation to the 
Heritable Securities (Scotland) Act 1894. It also sets out in the 1894 Act the 
notification requirements contained in section 4 of the Mortgage Rights (Scotland) 
Act 2001.  

68. No concerns were expressed in evidence to the Committee about section 3 
of the Bill. 

Section 4: Pre-action requirements 

69. Section 4 outlines the pre-action requirements creditors must satisfy before 
making an application under the new section 24(1B) of the 1970 Act (warrant for 
sale and eviction) or section 5A of the 1894 Act (eviction).  

                                            
32 Administration of Justice Acts 1970 and 1973. Available at: 
http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1970/cukpga_19700031_en_1 [Accessed 2 
December 2009]  
33 Cheltenham and Gloucester Building Society v. Norgan [1996] 1 All ER 449 
34 Govan Law Centre. Written submission to the Local Government and Communities Committee, 
10 November 2009. 
35 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2614 
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70. Under Section 4, the creditor must:  

• provide the debtor with clear information about the terms of the standard 
security, the amount due to the creditor under the standard security, 
including any arrears and any charges in respect of late payment or 
redemption, and any other obligation under the standard security in respect 
of which the debtor is in default; 

• make reasonable efforts to agree with the debtor proposals in respect of 
future payments to the creditor under the standard security and the 
fulfilment of any other obligation under the standard security in respect of 
which the debtor is in default;  

• not make an application to the court if the debtor is taking steps which are 
likely to result in the payment to the creditor within a reasonable time of any 
arrears, or the whole amount, due to the creditor under the standard 
security, and fulfilment by the debtor within a reasonable time of any other 
obligation under the standard security in respect of which the debtor is in 
default ; 

• provide the debtor with information about sources of advice and assistance 
in relation to management of debt; 

• encourage the debtor to contact the local authority in whose area their 
house is situated; and  

• have regard to any guidance issued by the Scottish Ministers.  
 
71. The Bill’s Policy Memorandum states that a pre-action protocol, as 
introduced in England and Wales, was considered for use in Scotland. However, 
legislation in Scotland was judged to be preferable as it gave greater force and 
security to the home owner. The Pre-Action Protocol lays out what must happen 
before court action in relation to mortgage arrears can be commenced in England 
and Wales. 

72.  The Committee notes that the pre-action requirements set out in the Bill are 
broadly in line with what is contained in the Pre-Action Protocol in England and 
Wales, but that the Protocol provides more specific detail than is contained on the 
face of the Bill. As noted above, section 4 does, however, set out the pre-action 
requirements creditors must satisfy and it gives Scottish Ministers the power, via 
statutory instrument, to specify in more detail what creditors are required to do.  

73. Gavin Corbett from Shelter told the Committee that lenders south of the 
border had acted responsibly as a result of the Pre-Action Protocol, however he 
indicated— 

“That is much less the case among lenders in the sub prime sector, who tend 
to have borrowers who are at the highest risk. There is evidence that the pre-
action protocol in England has had much less impact on their practices, partly 
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because it does not have any statutory force; it remains essentially 
discretionary.”36  

74. He added— 

“The advantage in Scotland is that the sheriff will have to have regard to pre-
action requirements and that the lender will be under much greater pressure 
to ensure that they have conformed to them.”37  

75. However Kennedy Foster of the Council of Mortgage Lenders, told the 
Committee that a lot of work has gone on in England and Wales to refine the 
Protocol, and that this has developed into a check list which is being used by 
many lenders in Scotland when they pass cases to solicitors. He added— 

“The one advantage of the protocol south of the border is that it can be 
amended regularly…my slight concern about the Scottish approach is that it 
is being stuck in statute.”38  

76. Money Advice Scotland (MAS) considered that the existing Pre-Action 
Protocol in England and Wales has had mixed success.39 In oral evidence, 
Yvonne MacDermid of MAS added— 

“We welcome the fact that the requirements in the bill are being enshrined in 
legislation and are not being left to protocol. That is the bill’s strength.”40  

77. The Scottish Government has recently issued for information, drafts of 
Scottish Statutory Instruments (SSIs) which will provide statutory guidance for 
lenders. However, these were not received in time for witnesses to consider them 
before giving evidence to the Committee or for the Committee to discuss them with 
the Scottish Government or witnesses. 

78. However, Shelter sent the Committee a supplementary submission having 
considered the draft SSI, which sets out a number of detailed observations about 
this.41 Shelter suggests a change to the Sheriff Court Rules to ensure that sheriffs 
are always checking compliance with section 4. It also recommends a standard 
checklist and evidence sheet that lenders will also have to provide in order for the 
application to proceed. 

79. Shelter also suggests that where an action is dismissed by a Sheriff because 
the lender has not complied with the pre-action requirements, then the lender 

                                            
36 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2572 
37 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2578 
38 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2579 
39 Money Advice Scotland. Written submission to the Local Government and Communities 
Committee, 5 November 2009. 
40 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2579 
41 Shelter.  Supplementary written submission to the Local Government and Communities 
Committee, November 2009. 
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should not be entitled to recover costs from the borrower. Shelter believes that this 
would be a powerful financial incentive to make sure early action was taken to 
resolve problems. 

80. The Committee recommends that the Scottish Government considers 
the changes suggested by Shelter. 

81. In terms of what the SSIs would specify, Kennedy Foster of the Council of 
Mortgage Lenders warned that— 

“An important overriding principle for the lending community is that we are 
subject to mortgage regulation. We do not want the statutory instrument or 
the guidance to contain provisions that go beyond what is in mortgage 
regulation.”42  

82. In its written submission, the Govan Law Centre considered that the detail of 
the pre-action requirement should not be in legislation “because this should really 
be a detailed set of industry rules and expected practice.”  It added— 

“There is already a tried and tested set of pre-action industry requirements 
contained with Chapter 13 of the Financial Services Authority Mortgage 
Code of Business sourcebook (MCOB).43  The most obvious solution would 
have been to require the court to consider whether the lender had 
reasonably followed Chapter 13 of MCOB and if not, empower the court to 
dismiss the action, and award expenses against the lender. This could have 
been achieved with a very small amendment to the Mortgage Rights 
(Scotland) Act 2001.”44  

 
83. In response, the Minister for Housing and Communities told the Committee 
that the provisions in the Bill on pre-action requirements were worded in such a 
way as to allow SSIs to fill out the detail, and that using these would allow for 
flexibility in terms of any adjustments that need to be made as a result of future 
requirements.45 He considered that if the principles were established in primary 
legislation and detailed changes were made through secondary legislation, this 
would strike the best balance.46  

84. The Minister added— 

“The pre-action requirements will have more force if they are in statute… 
Making pre-action protocols law will create a fair playing field not only 

                                            
42 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2572 
43 Financial Services Authority. Financial Services Authority Mortgage Code of Business 
sourcebook (MCOB), chapter 13. Available at:  http://fsahandbook.info/FSA/html/handbook/MCOB 
[Accessed 2 December 2009]  
44 Govan Law Centre. Written submission to the Local Government and Communities Committee, 
10 November 2009. 
45 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2615 
46 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2632 
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between lenders and borrowers but between lenders, because those who 
do not adhere to that practice at the moment will be required to do so. 

We also think that the pre-action protocol will be helpful not only when court 
action begins, but in further encouraging rehabilitation measures, because, 
by the time that lenders get to this stage, they should have explored all 
possibilities. That happens in the majority of cases, but not always. Of 
course, the key point is that the bill takes forward the intentions of the 
Mortgage Rights (Scotland) Act 2001 by creating a way in which those aims 
can be achieved in practice.”47  

85. The Committee supports the introduction of pre-action requirements. 

86. The Committee is grateful to the Scottish Government for supplying 
copies of draft SSIs which will give effect to the provisions in section 4. 
However, it was not possible for the Committee to consider these with 
witnesses, or the Scottish Government, and to come to a view on them at 
this point. 

87. The Committee does on balance however support the general principle 
that the pre-action requirements should be enshrined in legislation in order 
to give them more force. It considers that this will also help to address the 
concerns identified with the Pre-Action Protocol used in England and Wales 
which witnesses considered to have limited impact on lenders due to its 
discretionary nature.  

88. However, the Subordinate Legislation Committee (SLC) raised concerns 
about the procedure for dealing with the subordinate legislation related to pre-
action requirements, essentially arguing that there was too much flexibility. 

89. The SLC considered that— 

“the powers in section 24A(8)(b) and (d) of the 1970 Act and section 
5B(8)(b) and (d) of the 1894 Act (inserted by section 4 of the Bill) are too 
wide, given that they can be used to specify without limitation, additional 
“pre-action requirements” of creditors, and also to modify enactments to 
change those requirements.”48 

90. The SLC is concerned about the sweeping power to provide for any new pre-
action requirements which it considers does not need to be restricted in its use to 
modifications of these sections. It considers that it is not a proper use of delegated 
powers to permit wholesale revision of, or replacement of, the scheme which the 
Parliament has approved through primary legislation, and recommends that 
significant restrictions should be placed on the scope of this power, to limit it 
appropriately. 

                                            
47 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2621 
48 Scottish Parliament Subordinate Legislation Committee. Report on Home Owner and Debtor 
Protection (Scotland) Bill at Stage 1 
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91. The Committee agrees with the Subordinate Legislation Committee 
that— 

• the delegated powers in section 24A(8)(b) and (d) of the 1970 Act and 
section 5B(8)(b) and (d) of the 1894 Act which are inserted by section 
4 of the Bill are too sweeping and that significant restrictions should 
be placed on the scope of the power to limit it appropriately; 

 
• if such restrictions are not brought forward by the Scottish 

Government, then the orders exercising those powers should be 
subject to super-affirmative procedure which requires a proposed 
draft order to be laid before the Parliament together with an 
explanatory document for a prescribed period, to permit public 
consultation on the terms of the proposed order prior to laying of an 
order for approval; 

 
• before exercising these powers, there should be a statutory 

requirement to consult specified bodies or persons, as representative 
of the interests of debtors, creditors, the money advice sector and any 
other interests affected by the proposals. This would have the 
purpose of ensuring consultation with the relevant interested bodies 
or persons on the proposed terms of an order; and 

 
• as the statutory guidance could contain matters of sufficient import, it 

should be laid by the Scottish Ministers before the Parliament before 
issue. The Committee recommends that a draft of the guidance should 
be laid in Parliament for a suitable period for consideration before it is 
issued. If the Parliament makes any resolution in relation to the 
proposed guidance, the Scottish Ministers should be obliged to have 
regard to it. This would enable any views of the Parliament on the draft 
guidance to be considered. 

  
Section 5: Application to court by entitled residents  

92. Section 5 makes provision for “entitled residents” to intervene in an 
application by the creditor and for the court to have regard to the matters set out in 
section 2 (in relation to the Conveyancing and Feudal Reform (Scotland) Act 1970) 
or section 3 (in relation to the Heritable Securities (Scotland) Act 1894) of the Bill. 
Under the Mortgage Rights (Scotland) Act 2001, the debtor and certain other 
residents can apply to court for a suspension or continuation (a “section 2 order”). 
The Bill’s Explanatory Notes state that section 5 of the Bill preserves and extends 
the rights of entitled residents contained in the 2001 Act.  

93. No concerns were expressed in evidence to the Committee about section 5 
of the Bill. 

Section 6: Recall of decree  

94. Section 6 makes provision for the recall of a decree granted to a creditor 
following the creditor’s application under new sections 24(1B) of the 1970 Act 
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(warrant for sale or eviction) or 5A of the 1894 Act (eviction). It allows the debtor or 
any entitled resident to apply to have a decree recalled. This effectively allows 
them to restart court proceedings and present their case. However, only one 
application can be made in respect of any decree, and the debtor or entitled 
resident are only able to make an application for a recall if they did not participate 
in the original proceedings. This is to avoid the risk of repeated delays and to 
provide some certainty to the lender. 

95. Adrian Stalker, the Chair of the Repossessions Group, argued that there is a 
reasonable argument for an amendment which would provide that a second 
application for a recall of decree could be made if the court was satisfied it was 
being made on a different basis.49  

96. Fiona Hoyle of the Finance and Leasing Association indicated that she was 
unclear about the criteria that the Bill applies in relation to the recall of decree. She 
said that there was a need to ensure the criteria that is to be used is proportionate 
and fair for borrowers and lenders “so that people do not have the opportunity to 
abuse them later.”50  

97. The Minister for Housing and Communities told the Committee that the 
Scottish Government would consider an amendment to this section if the 
Committee thought it necessary, however he added that— 

“We must properly balance the rights of lenders and borrowers. The 
measures cannot end up being a borrowers’ charter and cannot end up 
being a lenders’ charter. There has to be a balance of both. Therefore we 
are reluctant to have a situation in which there is no limitation on the 
number of family members who can recall a decree. 
 
There may be circumstances in which a second member of the family 
should be allowed to recall a decree, but we would regard that as the 
exception rather than the rule. We must be fair to lenders as well as to 
borrowers. We think that we are striking the right balance.”51  

 
98. The Committee recognises that there needs to be a balance struck 
between the rights of lenders and borrowers and notes the Scottish 
Government’s argument that, in this regard, there must be a limitation on the 
number of entitled residents who can recall a decree. However, the 
Committee notes the views expressed that the Bill should provide for a 
second application for a recall of decree by an entitled resident if the court is 
satisfied that this is being made for a different reason.  The Committee is 
persuaded that there should be an opportunity for a second application to 
be made in those circumstances, and recommends that the Scottish 
Government considers an amendment in this regard. 

                                            
49 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2503 
50 Scottish Parliament Local Government and Communities Committee. Official Report, 28 October 
2009, Col 2502 
51 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2617 
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Section 7: Representation at repossession proceedings  

99. Section 7 of the Bill is intended to enable lay representation in repossession 
cases relating to residential property. A list of people or organisations who are 
empowered to approve lay representatives is to be set out in a separate statutory 
instrument. The Committee notes the draft SSI states that the bodies prescribed 
for the purpose of approving lay representatives will be: 

• organisations with a current entry on the register of advice organisations 
established and maintained by the Scottish Legal Aid Board under Section 
12A of the Legal Aid (Scotland) Act 1986; and 

• organisations which have been awarded accreditation at Type III level 
against the Scottish National Standards for Information and Advice 
providers; 

• councils constituted under section 2 of the Local Government etc. (Scotland) 
Act 1994; and 

• citizens advice bureaux which are members of the Scottish Association of 
Citizens Advice Bureaux – Citizens Advice Scotland. 

100. Lay representatives must satisfy the sheriff, throughout the proceedings, that 
they are a suitable person to represent the debtor or entitled resident and that they 
are authorised to do so. 

101. The Bill’s Policy Memorandum52 states that consideration was given to 
including a home owner’s family and friends as lay representatives. However, 
noting concerns regarding the impact this may have on court proceedings, it was 
considered that lay representation should be restricted to approved individuals or 
organisations.  

102. The Scottish Legal Aid Board (SLAB) supported the principle of allowing lay 
representation, considering that the Bill would remove current barriers for lay 
representation and increase the range of representatives that may be available to 
support borrowers in making use of the legal protections they have. SLAB 
considered that lay representatives would complement the service already 
provided by solicitors operating under the legal aid system and assist the courts in 
dealing with the significant projected increase in defended cases calling in court.  

103. Yvonne MacDermid of Money Advice Scotland told the Committee— 

“The bill enshrines the introduction of lay representation, which must be a 
major step forward for consumer protection. The bill will give people their day 
in court, which they have not previously managed to have. However that 
raises resourcing issues.”53  

                                            
52 Home Owner and Debtor Protection (Scotland Bill.  Policy Memorandum, paragraph 63.  
Available at:  http://www.scottish.parliament.uk/s3/bills/32-homeOwner/b32s3-introd-pm.pdf 
53 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2573 

100



Local Government and Communities Committee, 16th Report, 2009 (Session 3) 

 21

104. As well as the impact of the new process on resources and capacity, 
concerns were also raised in evidence about the accreditation, qualifications and 
the training of lay representatives. 

Accreditation, qualification and training 
105. In its written submission, Citizen’s Advice Scotland (CAS) supported the 
inclusion in the Bill of provisions relating to lay representation. However, CAS 
considered that there should be some form of uniformity in the terms of the 
authorisation of lay representatives.  

106. Kennedy Foster on behalf of the Council of Mortgage Lenders told the 
Committee that they had no problem with lay representation being provided by 
those in the advice sector such as Citizens’ Advice and Money Advice, provided 
that they are properly accredited.54  

107. SLAB suggested that any requirements for lay representatives would 
probably need to fit with existing models of quality assurance in the sector. They 
suggested that an example of this would be the National Standards for Information 
and Advice Providers in the housing sector.55  

108. The Minister for Housing and Communities confirmed that— 

“Clearly, we cannot have a situation in which anyone can walk in off the 
street and call themselves a lay representative. There will be a register of 
accredited lay representatives. There is already a system of accreditation 
for such people. We will extend it, and ensure that training is available. 

Secondly, we will ensure that enough people are qualified and accredited 
as lay representatives to deal with the volume of work. We are doing more 
to define that in statutory instruments. When you see the instruments…you 
will see tighter definitions of who can or cannot be a lay representative. The 
fundamental principle is that they must be accredited.”56  

109. The Committee welcomes the assurance from the Scottish Government 
that there will be a register of accredited lay representatives and notes the 
detail set out in the draft Statutory Instruments (although it recognises that 
as drafts, the SSIs are subject to change). 

Resourcing and capacity 
110. Witnesses highlighted the difficulties in obtaining reliable statistics in relation 
to the number of repossessions in Scotland. As a result of this, there was no data 
available to help with accurate capacity and resource planning.  

                                            
54 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2580 
55 Scottish Government. (2009) Scottish National Standards for Information and Advice Providers 
Manual 2009. Available at:  http://www.scotland.gov.uk/Publications/2009/10/05112820/0 
[Accessed 2 December 2009] 
56 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2619 
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111. As noted earlier in the report, the Council of Mortgage Lenders (CML) 
predicted there will be 48,000 repossessions in the UK in 2009. However, the 
Committee notes with some concern that the CML does not provide separate 
figures in respect of Scotland.  

112. The Minister for Housing and Communities told the Committee that he had 
asked the Financial Services Authority to use its powers to ensure that the 
Scottish figures are provided by the CML.57 He added that he had also contacted 
HM Treasury but had been told that the figures it had been provided with were “so 
meaningless, unreliable, uncoordinated and unformatted that it regards them as 
totally unhelpful.” As the Minister pointed out— 

“If we knew the figures, that would help us to plan the capacity that we 
require in a range of services not just in Scotland as a whole, but in terms of 
the resources that we need to allocate to this or that sheriff court depending 
on where the repossessions are taking place.”58  

113. The Committee is very concerned that the Council of Mortgage Lenders 
is not able to provide figures relating to the numbers of repossessions in 
Scotland. It recognises the valuable assistance these figures would provide 
in accurately planning capacity and the resourcing of services. The 
Committee calls on the CML to provide these figures. 

114. In terms of the impact that the Bill is likely to have on the provision of advice 
services, the Minister for Housing and Communities told the Committee that the 
Scottish Government was, with COSLA, about to commence a joint review of the 
range of advice services, which will report later this year.59  

115. Yvonne MacDermid of Money Advice Scotland told the Committee that work 
was already underway to look at the potential impacts of the Bill on them. She 
added— 

“We have already scoped what we think we are going to need to do to skill 
people up as a result not only of this bill but of other legislation that will come 
on its heels. The trick for us is to be work out how we can work smarter as 
well as considering the additional resources that we will need if we are to 
deliver the amount of lay representation that will be required.”60  

116. The Committee notes that the Minister for Housing and Communities will be 
meeting with those who gave oral evidence to the Committee and who had raised 
capacity issues to discuss these in more detail,61 and that work is already 
underway under the auspices of the Scottish Legal Aid Board to ensure that 
                                            
57 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2625 
58 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2626 
59 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2619 
60 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col. 2582 
61 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col. 2623 
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capacity is available to provide lay representation. The Minister confirmed that £3 
million had been made available and that this was funding 16 projects across 
Scotland to boost capacity in a wide range of projects.62 The Committee notes that 
this was announced in November 2008, and that the purpose of the funding was 
that it would be spent “over the next two years to provide more legal advice and 
representation for people facing repossession and other problems, such as 
debt.”63 

117. Keith Dryburgh of Citizen’s Advice Scotland told the Committee that the 
additional funding provided by the Scottish Government would help to increase the 
capacity of those in-court advice services to provide lay representation and 
increase capacity elsewhere as well.64  

118. The Committee notes that consultation exercises are underway 
between the Scottish Government and the Scottish Legal Aid Board, with 
Shelter and with others who gave evidence to the Committee, to assess 
demand and resourcing, and that Money Advice Scotland has already 
undertaken scoping work. However, the Committee is concerned that such 
discussions should have taken place much earlier in the process. 

119. The Committee notes that £3 million was made available by the Scottish 
Government in November 2008 to fund, over the next two years, more legal 
advice and representation for people facing repossession and other 
problems, such as debt. It also notes that this is already funding 16 projects 
across Scotland to boost capacity. It further notes however that this funding 
was announced well before the Bill was introduced, and, in light of this, the 
Committee questions whether there will be sufficient funding and capacity to 
meet the extra demands there will be on services arising from proposals in 
the Bill. 

120. The Committee asks the Scottish Government to outline how it will 
support delivery of the Bill’s proposals in relation to advice and lay 
representation and to report back to this Committee on an ongoing basis.  

121. In terms of the impact that the Bill will have on the courts, Adrian Stalker, the 
Chair of the Repossessions Group confirmed that in developing proposals to put to 
the Scottish Government, it did not consider this issue. He indicated— 

“We took our role to be to recommend changes that would have the effect of 
increasing protection for the debtor…we took it to be the Government’s job to 
consider the impact of implementing those changes. I understand that the 
Government has had extensive discussions with the Scottish Courts 
Administration on the arrangements that will have to be in place so that the 

                                            
62 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2623 
63  Scottish Government. (2008) News Release on more help for families facing repossession. 
Available at:  http://www.scotland.gov.uk/News/Releases/2008/11/21114452 [Accessed 2 
December 2009] 
64 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col. 2582 
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increase that the Government envisages will not have a detrimental effect on 
the operation of the courts.”65  

122. Fiona Hoyle of the Finance and Leasing Association told the Committee— 

“At present 5% of cases are defended, but the consultation [on the Bill] said 
that the aim is to have 50%, which is a significant increase. Therefore our 
question is that whether the courts are gearing up for that.”66  

123. It is not clear to the Committee from the evidence whether the courts 
will have the resources to be able to cope with a significant increase in 
cases that are likely to be brought before them. The Committee seeks an 
assurance from the Scottish Government that the courts will be able to cope 
with this potential increase in cases and that it will not impact on their ability 
to provide existing services. 

Section 8: Minor and consequential amendments  

124. Section 8 replaces the provisions found in section 1(8) of the Mortgage 
Rights (Scotland) Act 2001. It has the effect of allowing the notice period in a 
calling-up notice to be reduced to less than one month with the consent in writing 
of certain interested parties. This takes forward the recommendation of the 
Repossessions group that the minimum period of notice mentioned in the calling-
up notice reverts back to nil from one month with the consent of those affected.  

125. Section 8 also provides for calling-up notices and notices of default (where 
they relate to residential property) to expire after five years. Section 8(4) repeals 
much of the 2001 Act. The parts of the 2001 Act which will remain on the statute 
book relate to powers to update forms used in repossession procedures.  

126. No concerns were expressed in evidence to the Committee about section 8 
of the Bill. 

Other issues 

Impact of the Bill on tenants 
127. The Committee notes that the Repossessions Group made no 
recommendations in relation to the position of tenants under this legislation.  From 
9 October 2009 to 7 November 2009, the Scottish Government issued a 
consultation on strengthening the position of tenants and landlords in financial 
difficulty whose properties may be repossessed. Three proposals were put forward 
for consideration, which were: 

• giving all tenants the right to be heard at the repossession hearing, including 
the right to seek a recall notice, by designating them as entitled residents;  
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• allowing the court to grant a delay of the repossession for a period (usually 
two months) after a court order has been granted to give tenants a 
reasonable time to move; and  

• requiring lenders to repossess properties subject to tenancy, so that 
unauthorised, as well as authorised, tenants could remain in the property 
until the end of the lease. 

128. Fiona Hoyle of the Finance and Leasing Association gave some initial 
reactions to the consultation but ultimately, was concerned that “this was a big 
subject for a one month consultation.” 67 

129. In terms of unauthorised tenancies (where a landlord secures a mortgage on 
a property but lets it out without telling the lender that they have done so) the 
Minister for Housing and Communities told the Committee that it was difficult to get 
reliable data but that it is reckoned that the problem affects in the region of 250 to 
300 tenants per annum. He told the Committee he expected to publish an analysis 
of responses by or on 14 December 2009.68  

130. The Minister added— 

“One of the options in our consultation paper is to do what has been done 
south of the border and synchronise the rights of unauthorised tenants with 
those of people who find themselves in parallel situations. That gives them, 
I think, two months to find alternative accommodation. We will wait to see 
the analysis of the responses to the consultation. The 25 responses will be 
independently analysed and the report will come to the committee. If the 
committee would like sight of the 25 responses in the meantime, we are 
happy to give you those, but the analysis will be available by 14 
December.”69  

131. The Minister added however, that it was likely that any new provisions would 
not be added to this Bill but may be included in a future Bill. 

132. The Committee looks forward to the outcome of the consultation and to 
hearing from the Scottish Government how it intends to take forward those 
outcomes. 

PART TWO 

Section 9 – Certificate of Sequestration 

133. Currently, there are people who cannot pay their debts but cannot access the 
formal debt solutions which are available.  One such group is those who cannot 
access the “Low Income Low Assets” (LILA) route into bankruptcy (this was 
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introduced in 2008 and is open to debtors who have no individual assets worth 
more than £1,000 and whose assets are worth less than £10,000 in total.)  In 
addition, the debtor cannot own any property.  They might not be able to access 
this route because they own land or a house or have other assets worth more than 
£1,000.  However, they may not be able to utilise any other debt solution because 
they have insufficient income to enter a protected trust deed or a debt payment 
programme.  This group can qualify for ordinary bankruptcy, but only if they can 
demonstrate apparent insolvency or persuade a creditor to act with them in 
relation to their petition (known as a “creditor concurrence”). 

134. This section of the Bill seeks to introduce a new route into bankruptcy which 
will not require a debtor to show apparent insolvency.  Instead, a debtor will be 
able to apply to an “authorised person” for a certificate that demonstrates their 
insolvency which can be used to petition for bankruptcy.  The Bill makes provision 
for an “authorised person” to be defined by statutory instrument.  Draft SSIs 
suggest that insolvency practitioners and money advisers will be deemed as 
“authorised persons”. 

135. Where an award of bankruptcy is made on the basis of a certificate of 
sequestration, the AiB is appointed as the trustee. 

136. This section also removes two of the existing routes into bankruptcy.  The 
first of these is the “creditor concurrence” route as outlined above and the second 
is the failure of a trust deed to become protected.   

Consultation 
137. As with many of the provisions in Part 2 of the Bill, a number of concerns 
were raised with regard to consultation, particularly in relation to the appointment 
of the AiB in certificate of sequestration cases and the removal of two existing 
routes into bankruptcy.  For example, in relation to the AiB, Blair Nimmo, 
representing the Institute of Chartered Accountants in Scotland (ICAS), stated— 

“the measure was one of the issues that was not part of the DAF consultation 
at all – the first sign of it was when the bill was produced.”70  

138. The DAF final report shows there was a discussion about widening access to 
bankruptcy to allow debtors to apply for their own bankruptcy on the basis of a 
certificate of insolvency signed by an insolvency practitioner, solicitor or approved 
money adviser.  This suggestion was, according to the report, “supported by some 
Forum members”71 and some concerns and questions were raised about the 
detail.  The Scottish Government’s response to the report stated that legislation 
would be brought forward to put in place a certificated route into bankruptcy. 

139. However, nowhere in the final report or the response from the Scottish 
Government is there mention of the appointment of the AiB as the trustee in 
certificate of sequestration cases nor is there mention of the removal of two 
existing routes into bankruptcy. 
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140. The Minister for Community Safety confirmed that these issues were not 
recommendations of DAF.  However, he went on to argue that the Forum identified 
the problem and the Scottish Government’s group of legal experts devised the 
solution. He additionally argued that if the certification route were not 
implemented, that an estimated 500 individuals in debt per year would have no 
solution. 

141. While there were some issues raised in DAF with regard to the certificated 
route, for example ICAS argued that making access to bankruptcy easier might 
affect the use of other debt solutions such as protected trust deeds and debt 
payment programmes, the Committee appreciates that there is support for the 
principle.  For example, both Money Advice Scotland and Citizens Advice Scotland 
believed that it would “make a big difference to a lot of people”72 and signalled 
strong support.  However, it is also clear that there are significant concerns over 
the role of the AiB and the Committee believes that this should be have subject to 
consultation prior to the Bill being introduced. 

Accountant in Bankruptcy as trustee 
142. The Committee has received a large number of submissions from insolvency 
practitioners who are opposed to the appointment of the AiB as trustee in 
certificate of sequestration cases.  Many of the submissions state this would move 
a significant amount of business from the private sector to the public sector, 
resulting in redundancies in the private sector and that it would unnecessarily 
restrict the choice open to the debtor.  In oral evidence, Blair Nimmo stated— 

“We see no reason why it should be the sole domain of the Accountant in 
Bankruptcy to do that work”73    

143. In addition, some submissions claimed that they believed the provision 
contravened EU competition law and many questioned the capacity and skills of 
the AiB to carry out such work, given that the AiB has no staff qualified in 
insolvency. 

144. The Bill’s Policy Memorandum states that this provision has been included 
because a debtor using the certificated route is likely to have little money to 
contribute to the cost of administering their estate.  However, insolvency 
practitioners assert that there is nothing in the criteria for using the certificated 
route that requires the debtor to have low income. 

145. In relation to the submissions from insolvency practitioners, the Minister for 
Community Safety commented that— 

“In Scotland, we have a group of insolvency practitioners who carry out their 
work professionally and who are regulated…However, anyone who makes a 
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living from a particular area has a vested interest in continuing to receive the 
financial returns that they enjoy from that area.”74  

146. However, insolvency practitioners argue that their concern is the potential 
cost to the public purse.  For example, Blair Nimmo stated— 

“it is bizarre that a process is being suggested that arguably will increase the 
size of the public sector and which will be a cost to the public purse.”75 

147. The Minister noted that a number of fees are involved in current bankruptcy 
administration. A paper produced by the AiB showed that the average cost of 
administering a protected trust deed (by an insolvency practitioner) was around 
£5,400. This cost is borne by the debtor. The average cost of administering a LILA 
case (by the AiB) was £125. It is unclear whether this is a gross or net cost to the 
public purse.  The Committee notes that these two costs cannot be compared, 
given that one is a cost to the debtor and the other is a cost to the public purse 
and that protected trust deeds involve much more work and many cases will be 
much more complicated and indeed, this was acknowledged by the Minister.  

148. The Bill’s Financial Memorandum states that the AiB has estimated an 
average net cost of £200 to administer a certification for sequestration case.  This 
is based on actual costs to the AiB to administer non-complex bankruptcy cases 
offset against expected income from the realisation of assets in debtors’ estates. 
Currently, the AiB contracts out the administration of complex cases to insolvency 
practitioners. 

149. In terms of the AiB’s capacity to take on this work, the Bill’s Financial 
Memorandum states there will be an estimated 500 new applications each year 
from debtors who are currently excluded from bankruptcy. The Financial 
Memorandum estimates that an additional 1.5 staff at relatively junior grades will 
be required to deal with these additional applications.  It is estimated that the 
totality of measures in Part 2 of the Bill will require a total of 4.5 additional staff.   

150. However, the Finance Committee’s report on the Financial Memorandum 
highlights evidence from insolvency practitioners who believe the figure of 500 
cases to be a significant under-estimation, arguing that the last time a new 
procedure was introduced (the LILA route), it was estimated that there would be 
2500 cases, but instead there were over 9000.  This was disputed by the AiB who 
said they had estimated 7,500 applications and the number in 2008-09 had been 
9,417 (which is still an increase of 25% on the original estimate). 

151. The Minister for Community Safety was asked whether he believed that a 
proposed increase in staffing levels would be sufficient and whether the AiB would 
have the necessary skills to take on these additional duties.  The Minister 
responded— 
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“The financial memorandum clearly specifies the number of staff we believe 
will be necessary, the level that they should be at and so on.  Am I confident 
about all that?  Yes, I think that it will happen.”76 

152. While the Financial Memorandum estimates the number of new applications 
and specifies the additional staff required by the AiB, it is not clear what is likely to 
be involved in this new work and how this compares to the work currently 
undertaken by the AiB.  There is a difference of opinion between the Minister who 
is confident that the AiB will have sufficient resources and skills and insolvency 
practitioners who believe there is insufficient resource. 

153. The Minister has argued that there is a degree of protectionism in the 
submissions made by insolvency practitioners, while insolvency practitioners 
argue that no justification has been given for the AiB to have this role. 

154. The Committee considers that if this issue had been discussed by DAF then 
it might have been possible to reconcile these differing opinions.  The Committee 
therefore considers that the Scottish Government should provide further 
information on the work that will be required of the AiB under this new route 
into bankruptcy, how this compares with the volume and complexity of work 
that it currently undertakes and the basis on which it made its assumptions 
regarding the number and grading of the staff required. 

Removal of the “failed protected trust deed” route 
155. Insolvency practitioners claimed that removing this route will act to take even 
more business away from their sector, arguing that a debtor builds up a 
relationship with an insolvency practitioner which continues through the 
bankruptcy process if the trust deed fails and that under these proposals, that 
relationship would be broken, to the disadvantage of the debtor as well as the 
insolvency practitioner. 

156. The Minister confirmed that he would be meeting with ICAS and that he 
was— 

 “ready to discuss with its representatives whether in certain cases in which 
practitioners have already carried out a lot of work for a debtor with a view to 
concluding a protected trust deed but, for whatever reason, have not succeeded 
in that task, it might make sense to allow them to go on and do the bankruptcy 
work.”77   

157. The Minister also said he believed the provisions in section 10 of the Bill 
were likely to lead to more work coming to insolvency practitioners.  

158. Given the concerns that have been raised over the potential impact on 
the insolvency sector and concerns regarding the capacity of the AiB, the 
Committee welcomes the Minister’s commitment to re-examine the role of 
insolvency practitioners in such cases.   
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Authorised persons 
159. The Bill allows for an ‘authorised person’ to grant a certificate of 
sequestration.  Rachel Grant, representing the Law Society of Scotland raised 
concerns over who would be designated an ‘authorised person’ and what 
qualifications would be required and whether they will be regulated or insured.  
She went on to ask “why not just use the insolvency practitioner profession.”78 

160. The Bill’s Policy Memorandum stated that the intention was to include 
insolvency practitioners, solicitors and money advisers as ’authorised persons’.  A 
draft SSI suggests that insolvency practitioners and money advisers will be 
deemed to be an ‘authorised person’. 

161. Money advisers generally welcomed this proposal with Money Advice 
Scotland in particular supporting this, saying “it is important that money advice be 
regulated in some way.”79  However, both Money Advice Scotland and Citizens 
Advice Scotland raised some concerns about how the provision will be 
implemented.  In its written submission, Citizens Advice Scotland said that it was 
important that the provisions were designed to allow money advisers to feel 
comfortable and confident about undertaking this work and that “in particular, the 
legislation and guidance must be designed to ensure that money advisers’ 
impartiality is not called into question.”80 

162. Money Advice Scotland made the point that advisers would need to be 
properly trained and that while there were already advisers who could take on this 
work, more resources would be required to “build the network up to the required 
size.”81 

163. The Committee notes that the advice sector is generally supportive of 
advisers being designated as an “authorised person”, but also notes that it 
has raised concerns over training and resources.  The Committee therefore 
recommends that the Scottish Government respond to these concerns.  

Section 10 –Trust Deeds 

164. Currently a trust deed can only become protected if the whole of the debtor’s 
estate (apart from items such as essential household goods, which are also 
excluded from bankruptcy) is transferred to the trustee.  This includes assets with 
no real value, such as a house with negative or limited equity.  However, this 
means that it is not possible for a trust deed which excludes assets, such as the 
family home (even where there is very little equity) to become protected. 

165. Once a trust deed becomes protected, creditors are prevented by law from 
taking court action to enforce their debts and must accept the payments made 
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under the arrangement.  A trust deed which does not become protected can act as 
an agreement between a debtor and their creditors but the debtor is still vulnerable 
to court action.  Protected trust deeds generally last for three years and after that 
period, the debtor is discharged from their liability to pay most outstanding debts. 

166. Other requirements exist that affect whether a trust deed can become 
protected.  The agreement of creditors is also required, either half in number of 
two-thirds in terms of the value of the debt.  Creditors can be “deemed” to consent 
to the proposal if they do not object within a five week period from the date of the 
trust deed being advertised in the Edinburgh Gazette.  In practice, many trust 
deeds become protected as a result of deemed, rather than active, consent. 

167. Section 10 of the Bill amends the definition of “trust deed” as contained in the 
Bankruptcy (Scotland) Act 1985.  The impact of this is that it allows certain assets 
and liabilities to be excluded from a protected trust deed, while still allowing it to 
become protected subject to the normal requirements, including the consent of 
most creditors.  The items covered by the provision are: 

• a debt where the creditor has agreed not to claim under the trust deed 
(section 10b(i)); 

• the debtor’s family home (section 10b(ii)); and 

• other property designated by Scottish Ministers by way of statutory 
instrument (section 10b(iii)). 

Section 10(b)(i) – exclusion of creditors 
168. This section seeks to exclude certain creditors from a protected trust deed.  
Concern was raised about the potential for this to lead to different creditors to be 
treated in different ways and about which creditors may seek to exclude 
themselves from trust deeds.  The Bill’s Explanatory Notes state that “excluded 
creditors are those who have agreed not to claim under the trust deed - for 
example, a creditor who holds a security against an excluded asset.”82 

169. Maureen Leslie from the Insolvency Practitioners Association (IPA) 
commented that sub-prime lenders and “others who lend to people at the margins 
of society” would “seek to exclude themselves from every trust deed.  Therefore, 
the bill may, in fact, disadvantage the people whom it tries to help.”83 This view 
was echoed in written evidence from a former insolvency practitioner, Alan Adie 
who asked if this provision will mean that unsecured creditors can opt to exclude 
themselves from the trust deed and thereby allow themselves to pursue the debtor 
after the trust deed has been terminated.84 

                                            
82 Home Owner and Debtor Protection (Scotland) Bill Explanatory Notes, paragraph 65.  Available 
at http://www.scottish.parliament.uk/s3/bills/32-homeOwner/b32s3-introd-en.pdf [Accessed 24 
November 2009] 
83 Scottish Parliament Local Government and Communities Committee. Official Report, 4 
November 2009, Col 2559 
84 Alan Adie. Written submission to the Local Government and Communities Committee, 30 
October 2009. 

111



Local Government and Communities Committee, 16th Report, 2009 (Session 3) 

 32

170. This issue is mentioned in a report sent to the Committee by the Minister for 
Community Safety.  The annex to that report states that DAF had raised issues 
that the exclusion of a family home from a protected trust deed might affect 
unintentionally the rights of a secured creditor if the home had negative equity.  
The annex goes on to say that the provisions in the Bill which allow the exclusion 
of a creditor as well as an asset were drafted in response to this point. 

171. The Committee asks the Scottish Government for clarification on this 
provision and an explanation of how this is likely to work in practice and 
what types of creditors are likely to seek to exclude themselves. 

Section 10(b)(ii) – exclusion of the family home  
172. Much of the evidence received by the Committee raised concerns about this 
provision. 

Consultation 
173. General concerns regarding the level of consultation on Part 2 of the Bill 
have been laid out earlier in this report.  As noted, the Bill’s Policy Memorandum 
states— 

“Because the Debt Action Forum and Repossessions Group brought together 
the key stakeholders to facilitate full and frank discussion around a range of 
possible measures in relation to debt and repossessions, the view was taken 
that the main stakeholders had been directly consulted through these groups 
and support for early action secured, even without the usual wider formal 
consultation.”85 

174. However, concerns were raised that this implied there was consensus over 
the proposal to exempt the family home from the protected trust deed.  Many of 
the written submissions received from insolvency practitioners included a quote 
taken from the DAF’s final report which said at section 4.3— 

“Members accepted that the whole subject of action against property was 
complicated and affected a lot of areas.  They agreed that this paper raised a 
number of issues which should only be considered after a full public 
consultation.”86 

175. The paper referred to in this quote is one entitled “Legislative Options Paper 
for the Debt Action Forum” which appears as Annex D to DAF’s final report.  This 
paper includes discussion of the exclusion of the family home from protected trust 
deeds as well as wider issues around creditor voting rights and protecting the 
family home in bankruptcy.  This was confirmed in evidence by John St Clair from 
the Scottish Government’s legal directorate and co-author of the paper who said “a 
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large part of the section 10 stuff was in the options paper”.  He went on to say “but 
that was not, as we understood it, subject to any controversy in the DAF.”87 

176. However, the DAF report considers the specific issue of the exemption of 
family homes from a protected trust deed earlier in its report and therefore, it could 
be argued that the quote from section 4.3 in the report does not necessarily refer 
to the provision in this Bill. 

177. Having said that, the section in the report on protected trust deeds 
summarises the discussion that took place over the issue, but does not come to 
any conclusions on it.  This discussion can be found in section 3.3(a) of the report 
and it is clear that some members felt additional information was required (e.g. the 
Law Society of Scotland) and some members did not necessarily agree with the 
proposal (e.g. the Institute of Chartered Accountants of Scotland). 

178. In evidence, the Minister for Community Safety commented that proposals to 
exempt the family home from protected trust deeds did not form part of the Bill.  
He stated— 

“The proposal does not change the substantive law or exempt assets from 
either protected trust deeds or sequestration.  It allows a trustee to enter into 
discussion with a debtor when the equity is zero – when there is negative 
equity – or very modest.  I refer to situations in which a house is worth 
£60,000 and the secured debt is £58,000. We all know that, if the family 
home is sold off in those circumstances, there will be nothing left, once the 
costs have been added up, so what is the point of doing that?”88 

179. The Minister argued that, rather than automatically exempting the family 
home from a protected trust deed, the Bill allows a trustee discretion in dealing 
with the family home where currently there is no discretion.  On that basis, he 
disputed that a provision which did not command consensus was included in the 
Bill. 

180. In its response to the DAF final report, the Scottish Government did confirm 
the areas that it intended to take forward “at the earliest legislative opportunity” 
and this included allowing “the exclusion of specified assets, in particular family 
homes, from protected trust deeds.” The response went on to say that “this 
provision would not change the fundamental nature of a trust deed nor undermine 
the creditors ability to oppose a proposed trust deed.”89 

181. What is apparent from the evidence is that there are significant differences of 
opinion as to what the provisions of the Bill are actually intended to implement. 
The Bill does not automatically exempt the family home from protected trust 
deeds, whereas the concerns raised by practitioners appear to be predicated on 
the notion that exemption can be considered in any circumstances. This difference 
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of opinion not only affects the arguments over whether issues should be subject to 
further consultation but also issues such as whether the provisions of the Bill are 
potentially subject to abuse. As stated earlier in the report, the Committee 
believes that it would have been beneficial to the scrutiny process if this 
difference of opinion could have been aired and potentially resolved prior to 
the Bill being introduced.  

Potential abuse of the provision 
182. A concern raised was that the provision to allow the exemption of the family 
home could be open to abuse.  In its written submission, ICAS stated— 

“It is not difficult to imagine a situation in which an unscrupulous debtor buys 
an expensive property partly funded by unsecured debt whilst failing to pay 
his creditors in the full knowledge that the unsecured creditors will not be 
able to rely on the equity in the house towards settlement of the their claims.  
Although it is up to creditors for a trust deed to become protected we have 
concerns about possible abuse.”90 

183. The Committee was keen to explore with witnesses the extent of such 
potential abuse.  Blair Nimmo, representing ICAS described a survey conducted 
by ICAS which revealed that in 90 per cent of cases there was less than £10,000 
equity in a person’s house.  He noted that current practice tends to be that such 
small amounts of equity are disregarded by trustees.  However, he went on to say 
that it could be argued that substantial equity could be involved in the remaining 
10 per cent of cases and that it was within this category that abuse might occur.91  

184. In the report sent to the Committee by the Minister for Community Safety, 
George Gretton who was a member of an independent expert group, tasked with 
assessing the emerging proposals of DAF said, in relation to the concern about 
abuse, that he thought this was unlikely given the creditor’s right of veto.  He also 
said that section 10 would bring Scots law into line with English law and that he 
was not aware of any claims that individual voluntary arrangements as used in 
England were being used as a “rogue’s charter”.92 

185. The Bill’s Policy Memorandum states that the provision to allow the 
exemption of a family home is intended to be used where the home is of limited 
value to creditors.  This was reinforced by the Minister for Community Safety who 
stated— 
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“We do not expect that measure to be used for homes with large amounts of 
equity, or when an insolvency practitioner believes that excluding a family 
home would be unacceptable to creditors.”93 

186. However, there is nothing on the face of the Bill which acts to limit the 
protection given to homes where there is little equity.  Given that, the Minister for 
Community Safety was asked how the Bill would achieve the intention expressed 
in the Policy Memorandum.  In addition to quoting from the Policy Memorandum, 
he responded that— 

“First, we will use the expertise of insolvency practitioners and secondly, we 
will not exempt assets from the reach of creditors, but will allow potential 
exemption by way of negotiation.”94  

187. The Minister also stated that he thought it was probably better not to define 
‘limited equity’ by putting a specific amount into the Bill because “as soon as that is 
done, some people could be excluded.”95  

188. ICAS proposed that a cap or ceiling could be agreed to exempt a “de 
minimis” amount of equity.  In a report they made to the Minister for Community 
Safety, ICAS suggested this could be set at 15% of the equity in a home or £8,000 
(with some practitioners suggesting £5,000 as is the case in England and Wales). 
This suggestion was mentioned in a number of written submissions and was also 
welcomed by the Insolvency Practitioners Association, the Law Society of 
Scotland and the British Bankers Association, in oral evidence. ICAS make clear in 
both written and oral evidence that they do not necessarily believe such a cap 
needs to be included in legislation and that equally, it could be agreed more 
informally, for example, under a protocol. 

189. A written submission from Alan McIntosh raises a concern that insolvency 
practitioners might be reluctant to make proposals for a house to be exempted 
from trust deeds and if they are, creditors might object and therefore, he argued 
that there should be mandatory protection of certain levels of equity in the family 
home. 

190. When asked what he thought of the proposal from ICAS, the Minister 
responded that he thought there were a number of difficulties with it, a number of 
them “technical in nature”.  One example was “adjudication”, which is a form of 
debt enforcement which allows a creditor to recover money by selling a debtor’s 
home.  On this issue, the Minister said “if we exempt from one part of the debt 
process assets that are not exempt under the rest of the law of diligence, we will 
immediately create an incentive for creditors to use adjudication.”96   

                                            
93 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2634 
94 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2659 
95 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2661 
96 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col 2645 
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191. However, in relation to the ICAS proposal, the Minister went on to say that is 
was “interesting and worthy of consideration” and that “we do not have a closed 
mind on the issue.”97 

Balance of insolvency law 
192. A further criticism of the proposal was that the Bill would potentially upset the 
balance of insolvency law, given that the Bill would allow the exemption of the 
family home in relation to protected trust deeds, but the question of whether this 
should also be the case in relation to sequestration will be the subject of further 
consultation, potentially to be included in future legislation. 

193. Rachel Grant from Brodies LLP, representing the Law Society of Scotland set 
out her concerns about this situation.  She commented that the most important 
aspect of protected trust deeds is debt forgiveness (i.e. debtors are discharged 
from their debts).  This is also the case with sequestrations whereas it is not the 
case with debt arrangement schemes.  On the creditor side of the argument, she 
commented that if creditors were going to accept debt forgiveness for someone 
who was not going to be sequestrated, they had to be satisfied that they would not 
be adversely affected.  In essence, it was important that the same assets would be 
available to creditors in a sequestration as they would be in a trust deed, otherwise 
creditors would have an incentive to sequestrate the debtor rather than agree to 
the trust deed becoming protected. 

194. On that basis, Rachel Grant’s opinion was that this Bill would upset that 
balance.  She concluded that— 

“If the Government decides that matrimonial homes should be excluded from 
protected trust deeds, it seems sensible to exclude them from sequestration 
as well.  The proposal as it stands puts everything out of kilter.”98 

195. The view that it did not appear to be logical to deal with exclusion of the 
family home from a protected trust deed separate to sequestration was echoed in 
many of the written submissions received (particularly from insolvency 
practitioners). 

196. However, this view was not necessarily shared by Money Advice Scotland 
and Citizens Advice Scotland – both of whom were represented on DAF.  Yvonne 
MacDermid from Money Advice Scotland stated that it would be “unhelpful to 
disaggregate the issue from the bill because it sits alongside home owner and 
debtor protection”99  She did go on to say that as she had not seen the bill that 
was likely to include the issue of the family home in sequestration that it was “quite 
difficult to say whether it would be better for the proposal to sit there or in the 
present bill”.100  Keith Dryburgh from Citizen’s Advice Scotland stated his view that 
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the provision would benefit “a minority of debtors who have equity in their 
homes.”101 However, he also stated that “whether it should be in the bill is perhaps 
a bigger discussion.”102 

197. It is interesting to note that in relation to the ICAS proposal to automatically 
exempt a family home with a minimal amount of equity that the Minister raised 
concerns over exempting something in one part of diligence law, but not in 
another, asking “is it proposed that exemption of the asset would be for the 
purposes of a trust deed only, or would it also be for sequestration?  There needs 
to be equivalence in all areas of the law.”103 

198. In the subsequent report sent to the Committee by the Minister, George 
Gretton stated in response to the argument that the position of the home in the 
context of trust deeds should not be considered in isolation from the position with 
regard to sequestrations and diligence, that— 

“I think that in an ideal world all three aspects would have been taken 
together, and I hope that a more general review will follow in the near future.  
But nevertheless I think that section 10 works on its own and would be a 
desirable reform – even though a more general review is also needed.”104 

Sequestration 
199. Linked to this is a concern that this provision could inadvertently lead to more 
people ending up in sequestration.  Creditors, as is the case currently, can object 
to a trust deed becoming protected.  It was suggested in evidence105 that they may 
do this because the family home is proposed to be exempt and that is the only way 
they can object.  In such a situation, the trust deed would fail and, according to 
Maureen Leslie of the IPA the “only recourse that the individual would have would 
be to go into sequestration, which puts the family home at risk.”106   

200. Additionally, Rachel Grant from the Law Society of Scotland considered that 
if “creditors become aware that debtors might exclude assets and thereby 
potentially prejudice them, they might be encouraged to be far more proactive and 
aggressive in their approach.  That might lead to more sequestrations, which is not 
necessarily a good thing because it restricts the debtor’s choices.”107 
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Requirement for change 
201. Many of the written submissions from insolvency practitioners and oral 
evidence questioned whether the provisions of section 10 were actually required 
on the basis that there was no evidence of a trustee forcibly evicting someone.  
The written submission from ICAS outlined the results of a survey it had carried 
out, stating “there was not a single eviction by a trustee in a trust deed out of a 
total of 934 protected trust deeds in the past year”.108 On that basis, Blair Nimmo 
representing ICAS suggested that the Scottish Government was trying to “solve a 
problem that does not exist.”109 

202. Alan McIntosh who works in the money advice sector argued in his written 
submission that this did not take account of the number of homes which require to 
be sold, albeit voluntarily, after advice is given that there is no alternative. 

203. George Gretton makes a similar point in the report sent by the Minister for 
Community Safety, stating— 

“Many respondents said that forced sales in trust deeds are rare. But in a 
trust deed the debtor is forbidden to keep the equity and so, as they used to 
say in the old war movies, “resistance is hopeless.”110 

Conclusion 
204. It is clear from the evidence that there are substantial areas of disagreement 
over section 10 of the Bill; although it would appear that there is some consensus 
over the principle that a home with a limited amount of equity should be exempt 
from a protected trust deed.   

205. On the one hand, the Committee has had views from insolvency practitioners 
and from organisations such as the Law Society of Scotland that there is the 
possibility of a number of unintended consequences, that further consultation is 
required and that the balance of insolvency law is being upset. 

206. On the other hand, the Minister has argued that these views arise from a 
misunderstanding of the Bill’s provisions and that action is required now. 

207. Both George Gretton and Michael Green argued that section 10 was not a 
radical measure and would merely bring Scots law into line with English Law. 
While George Gretton stated that he did not agree that section 10 was 
unworkable, he did suggest that it would be helpful to have some illustrative 
examples of how section 10 would work in practice.111 

                                            
108 Institute of Chartered Accountants of Scotland. Written submission to the Local Government 
and Communities Committee, 23 October 2009 
109 Scottish Parliament Local Government and Communities Committee. Official Report 4 
November 2009, Col 2554 
110 Scottish Government.  Letter from the Minister for Community Safety to the Convener of the 
Local Government and Communities Committee dated 17 November 2009.  Comments from 
George Gretton  
111Scottish Government.  Letter from the Minister for Community Safety to the Convener of the 
Local Government and Communities Committee dated 17 November 2009.  Comments from 
George Gretton and Michael Green 

118



Local Government and Communities Committee, 16th Report, 2009 (Session 3) 

 39

208. Regardless of the validity of the arguments that have been made for 
and against this provision, the fact that there is such a level of disagreement 
is a cause for concern.  The Committee believes that the consultation 
process has been unsatisfactory in relation to Part 2 of the Bill and if it had 
been improved, then such a wide disparity of views on section 10 might not 
have arisen. 

209. The Minister has committed to engage further with the insolvency 
sector and to consider amending the Bill at Stage 2 in light of further 
discussions and deliberations.  A suggestion has also been made that 
examples are given to show how section 10 is intended to work in practice. 
The Committee agrees that such discussions need to take place and 
recommends that the Minister report back on such discussions either prior 
to, or during the Stage 1 debate on the Bill.  The Committee also agrees that 
illustrative examples should be provided. 

Section 11 – Power in relation to debtor’s family home 

210. Under current bankruptcy law, where a spouse/civil partner (or former 
spouse/civil partner) lives in a debtor’s home at the time a bankruptcy is declared, 
their consent is needed to enable the trustee to sell the property.  Where a trustee 
is not able to obtain the relevant consent, they can apply to a sheriff for permission 
to sell the home. The sheriff has the power to refuse to grant this permission or to 
postpone the sale for a period of up to 12 months. 

211. This section seeks to extend this protection to those entering a protected 
trust deed and it also seeks to extend the period by which the sheriff can postpone 
the sale of a family home from 12 months to 3 years. 

212. This proposal was agreed in principle by DAF, with some reservations being 
expressed, for example, that account would need to be taken of any movement in 
the property market in this extended period. 

213. Finally, this section extends the requirement to notify the local authority when 
raising an action for, or which could lead to, repossession of a home to trustees 
dealing with personal bankruptcies or protected trust deeds.  Members of DAF 
unanimously supported this proposal. 

214. It is clear there is general support for the provisions in section 11 and 
the Committee is also supportive of its provisions. 

Section 12 – Abolition of certain requirements to advertise in the Edinburgh 
Gazette 

215. Currently, a trustee is required to advertise both a person’s bankruptcy and 
the signing of a trust deed in the Edinburgh Gazette. The Edinburgh Gazette is 
Scotland's official newspaper of record and contains various public, legal and 
church announcements, many of them required by law. There are also gazettes in 
London (serving England and Wales) and Belfast (serving Northern Ireland). It is 
published by HMSO, a UK Government office with responsibility for managing 
Crown copyright as well as publishing Command Papers and legislation. 
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216.  Under the Bankruptcy (Scotland) Act 1985, a trustee is required to advertise 
a bankruptcy as soon as it has been awarded by the courts and a number of less 
common events also require to be advertised.  Additionally, a trustee in a trust 
deed is required to place an advert as soon as the debtor delivers the trust deed to 
them.  The purpose of these adverts is to alert creditors to the bankruptcy or trust 
deed so that they can submit claims to the trustee or register their objection to the 
trust deed.  Bankruptcies and protected trust deeds are also registered in the 
Register of Insolvencies which is administered by the AiB.  Currently, trust deeds 
only appear in this Register when they become protected rather than when they 
are initially signed. 

217. Section 12 seeks to remove the requirement to advertise the award of a 
bankruptcy and the appointment of a replacement trustee in the Edinburgh 
Gazette (other advertising requirements created by the 1985 Act will remain). 

218. The Bill makes no provision in relation to the advertising of trust deeds.  
However, the Bill’s Financial Memorandum states that it is the Scottish 
Government’s intention to amend the Protected Trust Deeds (Scotland) 
Regulations 2008 to remove the requirement to advertise in the Edinburgh Gazette 
in relation to trust deeds as well and replace this with an advertisement in the 
Register of Insolvencies.  

219. There is currently a charge for advertising bankruptcies in the Edinburgh 
Gazette.  The Bill’s Financial Memorandum states that the AiB is currently charged 
£26.44 for each case.  However, Her Majesty’s Stationery Office (HMSO) states in 
its written submission that the AiB is charged £22.50 and could be charged the 
lesser fee of £19.13 if the AiB chose to make a submission electronically. 

220. The Financial Memorandum also states that it costs £60 to advertise 
protected trust deeds in the Edinburgh Gazette.  Again, this figure is disputed by 
the HMSO which states that 72% of trustees pay £47 (as they make electronic 
submissions) and 28% of trustees who do not make electronic submission pay 
£62.50.   

221. There is clearly a disagreement over costs.  In evidence to the Finance 
Committee, Sharon Bell from the AiB stated  

“I asked the Edinburgh Gazette for specific cost implications, but it was not 
able to provide anything at the time, so I used the best estimates that were 
available to me, which were based on the actual costs from the Accountant in 
Bankruptcy.”112 

222. The Finance Committee specifically highlighted the concerns raised by the 
Edinburgh Gazette over costs in its report on the Bill’s Financial Memorandum. 

223. As stated above, it is intended that protected trust deeds will be advertised in 
the Register of Insolvencies instead.  The Financial Memorandum states there will 
be a fee for this, estimated to be £30 per case. 
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224. Currently there is a charge for searching the Register of Insolvencies.  There 
is an annual subscription of £4,200 or single day access of £17 per day (or part 
thereof). The Scottish Government’s intention is to abolish this charge by 
secondary legislation. 

225. While members of DAF agreed unanimously with the proposal laid out in 
section 12, credit agencies and HMSO raised a number of concerns.   

Potential job loss 
226. In its submission, HMSO stated that “personal insolvency at present 
accounts for two thirds of the Edinburgh Gazette and reduction or termination of 
this facility will cost highly skilled Scottish jobs at the Gazette and potentially at 
supplies of print-related services.”113 The Bill’s Financial Memorandum does state 
that this provision “may affect the staffing required by the Edinburgh Gazette.”114  

227. In response to this concern, the Minister for Community Safety stated that the  
Scottish Government has offered to provide all the data that HMSO publishes at 
the moment so that it will still have the data and can sell it onto its clients and 
therefore receive revenue.  He went on to say that— 

“it [the Edinburgh Gazette] might have felt that its income streams were 
under threat, although our intention all along has been to provide the data 
and that has been communicated to HMSO.”115 

228. However, given that the information regarding bankruptcies will be published 
on the Register of Insolvencies and in the future will be accessed for free, it is 
arguable that companies will not use the Edinburgh Gazette and therefore, it is not 
entirely clear whether there will actually be opportunities for the Edinburgh Gazette 
to continue to receive revenue and therefore, to reduce the potential impact on 
jobs. 

Level of information 
229. Credit agencies also raised concerns over whether the Register of 
Insolvencies will be able to provide all the information that is required.  For 
example, Experian stated— 

“The prospect of using a single transactional search mechanism on the 
Insolvency Service website to identify if a consumer is the subject of either a 
sequestration order or a Trust Deed is impractical for the same reasons that 
a similar proposal in England in respect of bankruptcy data was later 
changed to allow credit reference agencies to purchase the data in bulk.”116  
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230. Call Credit asserted that the statement in the Bill’s Policy Memorandum that 
the purpose of the notice in the Edinburgh Gazette will be adequately met by the 
Register of Insolvencies is wrong and Equifax, echoing Experian, stated that 
notices of insolvency proceedings need to be made available via a bulk feed 
online and that this should be in place before the abolition of the requirement to 
advertise in the Edinburgh Gazette.  Equifax does go on to say that it recognises 
“that the current system presents an antiquated method of collating data.”117 

231. HMSO makes a number of comments with regard to its product, concluding 
that— 

“the termination of personal insolvency advertising in the Edinburgh Gazette 
would be a loss of a valuable service for both the users of information and 
credit unions.”118  

232. The Minister for Community Safety responded to these concerns, saying— 

“We accept that, in its current format, the register of insolvencies does not 
fully meet the needs of all clients.  Nevertheless, our commitment is that the 
service will be at least equivalent to that which is received through the 
Edinburgh Gazette.”119  

233. In a follow-up letter, it was stated that at a subsequent meeting with credit 
reference agencies, Scottish Government officials stated that they would not 
commence section 12 of the Bill unless and until they were sure that the agencies 
had been supplied with a “fully satisfactory replacement service.”120 

234. The Committee notes that there is a disagreement between the Scottish 
Government and the Edinburgh Gazette over the potential costs and savings 
resulting from this provision and that getting clarity over these figures is essential 
to working out the costs and savings arising from the Bill.  The Committee 
therefore recommends that the Scottish Government enters into discussions 
with the Edinburgh Gazette and that further information regarding the costs 
is provided as soon as possible.  

235. The Committee remains concerned over whether the Register of Insolvencies 
will be able to provide the necessary information at the point when it is intended 
that there will no longer be advertisements in the Edinburgh Gazette.  The 
Committee therefore recommends that the Scottish Government provides 
further information on the precise work that will be undertaken, and the 
timescale of such work, to ensure the Register of Insolvencies fully meets 
the needs of all clients. 
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FINANCIAL MEMORANDUM 

236. The Finance Committee considered the Bill’s Financial Memorandum and its 
report can be found at Annexe B.  That committee raised similar concerns to this 
Committee in terms of the consultation that was undertaken and the fact that 
significant differences of opinion on the costs of the Bill have not been resolved.  
These concerns particularly relate to Part 2 of the Bill. 

237. The Finance Committee also raised questions over why a Regulatory Impact 
Assessment (RIA) had not been prepared.  Officials said there had been no time 
to prepare an RIA and while the Finance Committee noted these comments, it also 
stated that it recognised the concerns of those stakeholders who felt they were not 
properly consulted.  In supplementary correspondence to the Finance Committee, 
officials stated “the absence of a formal RIA does not mean that there was no 
attempt to gauge the costs and benefits, and wider impact of the proposals.”121 
This letter was received after the Finance Committee had agreed its report. 

238. The Finance Committee notes that Scottish Government officials reaffirmed 
their confidence in the assumptions contained in the Financial Memorandum.  
However, the committee also recognised there were unresolved disputes.  The 
Finance Committee concluded that it— 

“notes with concern the disputes which have arisen over the estimated cost 
implications contained in the Financial Memorandum, and draws these to the 
attention of the lead committee.”122 

239. The report goes on to say that the committee believes “that the failure to 
undertake the normal consultation process in respect of Part 2 of the Bill is 
unacceptable.”123 

240. The Committee recognises that the concerns highlighted by the 
Finance Committee are very similar to the concerns that have been raised 
with this Committee in terms of the policy content of the Bill. The Committee 
recommends that the Scottish Government enters into a dialogue with those 
stakeholders who remain concerned over the financial assumptions (notably 
the Edinburgh Gazette and insolvency practitioners) if it has not already 
done so and report back to this Committee as soon as possible and certainly 
prior to Stage 2. 

SUBORDINATE LEGISLATION 

241. The Subordinate Legislation Committee considered the delegated powers 
provisions in the Bill and its report can be found at Annexe C. 
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242. The Scottish Government issued draft SSIs to aid this Committee’s 
consideration of the Bill.  Given the parliamentary timetable for this Bill and the 
date on which the draft SSIs were sent, these could not be considered by the 
Subordinate Legislation Committee.   

243. The Subordinate Legislation Committee raised a number of concerns 
regarding the Bill’s delegated powers, notably in relation to pre-action 
requirements which is detailed earlier in this report. 

244. The committee also recommends that the scope of the power in section 
5B(5)(e) of the Bankruptcy (Scotland) Act 1985 as inserted by section 9 of this Bill 
should be drawn more narrowly to reflect the intention that its scope will only 
related to formalities of process and advice and information requirements. 

245. Finally, the committee recommends that the power in section 15(1)(a) should 
be subject to affirmative resolution procedures. 

246. The Committee agrees with the recommendations of the Subordinate 
Legislation Committee.  

CONCLUSION 

247. Throughout the course of the Committee’s scrutiny, a substantial number of 
concerns have been raised.  What is evident is that there remain a number of 
areas where there is significant disagreement between those who submitted 
evidence and Ministers.  This appears to be more apparent with regard to Part 2 of 
the Bill. 

248. With regard to Part 1 of the Bill, the Committee notes that the number of 
repossessions continue to rise, although not at the rate first predicted.  It also 
notes that while there are some concerns over the detail, there is support for the 
general principles of that Part of the Bill. 

249. The situation regarding Part 2 is less clear.  There are areas of significant 
disagreement – such as the AiB automatically becoming the trustee in certificate of 
sequestration cases and the potential impact on the insolvency practitioner sector.  
There also continue to be differing interpretations over what is in the Bill and what 
will be the subject of future consultation with regard to the exemption of the family 
home in protected trust deeds.  Although there does appear to be some degree of 
consensus over the principle that a home with limited equity should be able to be 
exempted. 

250. Many insolvency practitioners believe that Part 2 of the Bill should not be 
taken forward, while others such as Shelter and money advice representatives 
believe there are a number of areas (such as the certificate of sequestration route) 
which need to be taken forward to help those who currently do not have debt 
solutions. 

251. The Committee notes that the Minister for Community Safety stated in a 
number of areas that he would be willing to consider amending the Bill at Stage 2 
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and the Committee also notes that discussions between Ministers and 
stakeholders are ongoing. 

252. The Committee further notes that George Gretton, a member of the 
independent expert group set up to consider the legislative options put forward by 
DAF concludes— 

“Although I am in general support of the Bill I would not like to give the 
impression that I regard it as a perfect measure, either technically or in policy 
terms.”124 

253. The Committee believes there are still a number of outstanding issues 
particularly with regard to Part 2 of the Bill and that these must be resolved 
as soon as possible.  With that caveat in relation to Part 2 of the Bill, the 
Committee recommends that the general principles of the Bill be agreed to.  
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ANNEXE A: EXTRACTS FROM THE MINUTES OF THE LOCAL GOVERNMENT 
AND COMMUNITIES COMMITTEE 

25th Meeting, 2009 (Session 3), Wednesday 7 October 2009 

1. Decision on taking business in private: The Committee agreed to take item 5 
in private. 

5. Home Owner and Debtor Protection (Scotland) Bill (in private): The 
Committee agreed its approach to the scrutiny of the Bill at Stage 1; and agreed to 
delegate to the Convener responsibility for arranging for the SPCB to pay, under 
Rule 12.4.3, any expenses of witnesses in the Stage 1 scrutiny of the Bill. 
 
 

26th Meeting, 2009 (Session 3), Wednesday 28 October 2009 

Home Owner and Debtor Protection (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from— 

Adrian Stalker, Advocate, Chair, Repossessions Group; 

David Forrester, McClure Naismith Solicitors, and Fiona Hoyle, Head of Consumer 
Finance and Anti Fraud, Finance and Leasing Association. 
 
 

27th Meeting, 2009 (Session 3), Wednesday 4 November 2009 

Home Owner and Debtor Protection (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from— 

Rachel Grant, Partner, Brodies LLP, Law Society of Scotland; 

Eric Leenders, Executive Director, British Bankers Association; 

Maureen Leslie, Partner, MLM Insolvency LLP, Insolvency Practitioners 
Association; 

Blair Nimmo, Joint Administrator and Head of Restructuring, KPMG, Institute of 
Chartered Accountants of Scotland. 
 
 

28th Meeting, 2009 (Session 3), Tuesday 10 November 2009 

Home Owner and Debtor Protection (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from—  

Gavin Corbett, Policy Manager, Shelter; 

Kennedy Foster, Policy Consultant Scotland, Council of Mortgage Lenders; 
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Keith Dryburgh, Social Policy Officer, Citizen's Advice Scotland; 

Yvonne MacDermid, Chief Executive, Money Advice Scotland. 
 
 

29th Meeting, 2009 (Session 3), Wednesday 11 November 2009 

1.      Decision on taking business in private: The Committee agreed to take 
item 4 in private. 

2. Home Owner and Debtor Protection (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from— 

Alex Neil MSP, Minister for Housing and Communities, David Ferguson, Bill 
Manager, Constitution, Law and Courts Directorate, Colin Brown, Senior Principal 
Legal Officer, and Stephen Sandham, Team Leader, Housing Access and Support 
Division, Scottish Government; 

Fergus Ewing MSP, Minister for Community Safety, David Ferguson, Bill Manager, 
Constitution, Law and Courts Directorate, Rosemary Winter-Scott, Chief Executive 
Accountant in Bankruptcy, Sharon Bell, Head of Policy Development Team, 
Accountant in Bankruptcy, and John St Clair, Divisional Solicitor, Legal 
Directorate, Scottish Government. 

4.      Home Owner and Debtor Protection (Scotland) Bill (in private): The 
Committee agreed to defer this item to next week's meeting. 
 
 

30th Meeting, 2009 (Session 3), Wednesday 18 November 2009 
 

Home Owner and Debtor Protection (Scotland) Bill (in private): The 
Committee considered the main themes arising from the evidence heard to date. 
 
 

31st Meeting, 2009 (Session 3), Wednesday 25 November 2009 
 

Decision on taking business in private: The Committee agreed that its 
consideration of a draft report on the Home Owner and Debtor Protection 
(Scotland) Bill at Stage 1 and its work programme should be taken in private at 
future meetings. 
 
 

32nd Meeting, 2009 (Session 3), Wednesday 2 December 2009 
 

Home Owner and Debtor Protection (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report and agreed certain changes. 
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33rd Meeting, 2009 (Session 3), Wednesday 9 December 2009  
 

Home Owner and Debtor Protection (Scotland) Bill (in private): The 
Committee agreed its Stage 1 report. 
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ANNEXE B: FINANCE COMMITTEE REPORT 

 
The Committee reports to the Local Government and Communities Committee as 
follows— 
 

INTRODUCTION 

1. The Home Owner and Debtor Protection (Scotland) Bill (“the Bill”) was 
introduced in the Parliament on 1 October 2009. The Local Government and 
Communities Committee has been designated as the lead committee on the Bill at 
Stage 1. 

2. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
among other things, to consider and report on the Bill’s Financial Memorandum.  
In doing so, it is required to consider any views submitted to it by the Finance 
Committee (“the Committee”). 

3. The Committee noted that the costs and savings arising as a direct result of 
the Bill’s provisions are expected to be comparatively small. However, there is a 
wide range of different bodies – Scottish Government, other public bodies, local 
authorities, advice agencies and insolvency practitioners, borrowers and lenders, 
other private businesses – covered by the assumptions regarding how some costs 
may fall. For this reason, the Committee agreed at its meeting on 6 October 2009 
that it would adopt level two scrutiny1 in relation to the Bill in order to allow it to test 
the assumptions behind the figures with these bodies. 

4. At its meeting on 17 November 2009, the Committee took evidence from the 
Scottish Government Bill Team, including representatives covering the 
perspectives of the Accountant in Bankruptcy, the Scottish Court Service and legal 
aid. In addition, the Committee also received written evidence from— 

• Dundee City Council 
• Glasgow City Council 
• The Council of Mortgage Lenders 
• Scottish Court Service 
• Scottish Legal Aid Board 
• The Edinburgh Gazette (HMSO) 
• Irene Harbottle, W D Robb & Co (insolvency practitioner) 
• Insolvency Practitioners Association 
• R3 (trade body for licensed insolvency practitioners).  

 
5. All written evidence received is published as the Annexe to this report.  The 
Official Report of the oral evidence session on 17 November can be found on the 
Parliament’s website.2 

                                            
1 Information on the Committee’s three-level system of scrutiny for Financial Memoranda is 
available at: http://www.scottish.parliament.uk/s3/committees/finance/financialMemo.htm 
2 http://www.scottish.parliament.uk/s3/committees/finance/or-09/fi09-2601.htm 
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THE BILL 

6. The Policy Memorandum states that the Bill aims to introduce a limited set of 
amendments to legislation in order to protect debtors during a period of recession 
and, in particular, to reduce the risk of homelessness as a result of insolvency. 
However, the Scottish Government states that it believes that these measures 
would continue to be appropriate in the event of an early economic recovery. 
These amendments constitute part of the Scottish Government’s response to the 
report of the Debt Action Forum, published on 23 June 2009. 

7. The Policy Memorandum states that the Bill will offer greater protection for 
homeowners in Scotland by requiring lenders to show that they have considered 
reasonable alternatives to repossession, and requiring the courts to consider the 
extent to which lenders have done that when deciding repossession cases. 

8. The Explanatory Notes describe the purpose of Part 1 of the Bill as to amend 
the law on the rights of a creditor in residential standard securities to take action in 
the case of default. Part 1— 

• Sets out pre-action requirements for creditors - requiring creditors, 
before applying to repossess a residential property, to provide the 
debtor with information and to take reasonable steps to avoid 
repossessions occurring. They also require creditors to refrain from 
repossession in certain circumstances. 

• Requires all repossession cases relating to residential property to call in 
court, to ensure scrutiny of the extent to which creditors have complied 
with the pre-action requirements. In cases where the debtor appears or 
is represented, it also allows sheriffs to consider wider circumstances 
about the debtor and those living in the property before any decree for 
repossession is granted. 

• Preserves and extends the right of certain residents other than the 
debtor to make representations to a court considering a repossession 
application. 

• Gives those facing repossession, and entitled residents who make 
applications to the court, the right to be represented in court by an 
approved lay representative. 

• Provides a right to seek recall of a decree for repossession already 
granted, but limits that to only one application, where the person 
seeking recall has made no previous representations to the court. 

 
9. The Explanatory Notes state that the Sheriff Court Rules Council will also be 
considering making provision in court rules to facilitate the operation of the 
procedures that the Bill will introduce. 

10. Part 2 of the Bill amends the law dealing with personal insolvency in Scotland: 

• Introducing a new route into bankruptcy which does not depend on 
action by creditors, on the basis of a certificate completed by an 
authorised person (likely to be an insolvency practitioner, solicitor or 
advice agency). This aims to ensure that the protection offered by 
bankruptcy is available as a last resort to anyone who is insolvent.  The 
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certificate is intended to open access to bankruptcy for all debtors. This 
will extend debt relief to anyone who is currently excluded from 
bankruptcy, particularly to home owners with limited equity, who may be 
unable to establish apparent insolvency. As a consequence of 
introducing this new route, the Bill also simplifies the current range of 
routes into bankruptcy.  

• Amending the definition of trust deed in the Bankruptcy (Scotland) Act 
1985 in order to include trust deeds which exclude certain creditors or 
assets. Trust deeds are an alternative to bankruptcy. 

• Three specific changes to improve the protections offered by section 40 
of the 1985 Act before the trustee in bankruptcy can sell a debtor’s 
home. 

• Abolishing requirements to advertise certain matters in relation to the 
award of sequestration and trustee appointments in the Edinburgh 
Gazette. 

 
SUMMARY OF EVIDENCE 

Consultation 
 
11. The Policy Memorandum states that the proposals in the Bill are part of the 
Scottish Government’s response to conclusions from the work of its Debt Action 
Forum, and a Repossessions sub-group of the Forum. Officials stated that the 
conclusions were the product of several months of discussion and collaborative 
work.3 Several witnesses, however, commented on the lack of a public 
consultation on the Bill and its financial implications.  

12. Officials confirmed that no formal 12-week public consultation had been 
conducted on the Bill or the Financial Memorandum. They said that there had 
been considerable pressure on the Scottish Government to take action quickly in 
respect of repossessions in the current economic climate, and said that no 
consultation was undertaken because an intensive and comprehensive period of 
discussion had taken place in the Forum between February and May. They argued 
that this constituted a more substantial and meaningful consultation than a normal 
open public one.4 

13. Officials said that costs had been discussed in general outline with 
stakeholders as part of the work of the Forum. This had helped the Scottish 
Government to “scope out costs”. However, they confirmed that numbers were not 
discussed in detail, and accepted that the preparation of the Bill had been over the 
summer when some stakeholders may have had difficulty engaging with the 
process.5 The Scottish Legal Aid Board said that it could not meet the requested 
timescale of 10 days to estimate costs. 

14. A number of witnesses expressed concern that the membership of the 
Forum was limited and had restricted the extent to which costs were fully 

                                            
3 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Cols 1678 and 
1690.  
4 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1690. 
5 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Cols 1683-4. 
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considered. Those representing insolvency practitioners said that they were not 
permitted to be involved in the Forum, and so did not have the chance to comment 
before the Bill was introduced, even though they are directly affected. R3 stated 
that the composition of the Forum was “extremely lop sided in favour of the public 
sector, and excluded significant stakeholders”. R3 (a trade body representing 
insolvency practitioners) stated that a wide range of private sector interests had 
not been consulted – for example, representatives of unsecured creditors. 

15. Officials stated that, while the Insolvency Practitioners Association (IPA) 
and R3 had not been invited to be part of the Forum, the interests of insolvency 
practitioners had been represented by the Institute of Chartered Accountants of 
Scotland. Officials confirmed that, while some discussion of proposals had to be 
confined purely to the Forum, the terms of reference of the group encouraged 
participants to consult their wider membership on key points, and disputed any 
suggestion that it was a ‘closed’ Forum.6 

16. The Edinburgh Gazette – a direct stakeholder specifically identified in the 
Financial Memorandum as likely to suffer significant loss – also stated that it was 
not consulted on the costs. The Gazette stated that, had it been consulted on the 
proposals, it would have been able to offer alternative solutions which would have 
achieved savings, minimised the need for extra Accountant in Bankruptcy staff and 
limited the impact on the Gazette. Officials said that Ministers would meet with 
HMSO soon to discuss the impact of the Bill on the Gazette.7 

17. In light of the comments outlined above, the Committee asked officials 
whether, in the circumstances, the Scottish Government believed that it had been 
able to give comprehensive consideration to the cost implications. They responded 
that, while the Bill was prepared in an unusual set of circumstances, they felt that 
there had been an appropriate opportunity to develop understanding of its impact.8 

18. Given the range of possible impacts on private sector businesses – and the 
disputes about these impacts which are evident from written submissions – the 
Committee also asked officials why no regulatory impact assessment had been 
prepared in regard to the measures in the Bill. Officials said that there had been no 
time to prepare an RIA and that it would not, in any event, have added to the 
picture. They emphasised that an RIA was not necessary because the inclusive 
process of developing the proposals had been the right way to assess their 
impact.9 

Part 1 of the Bill: Residential Standard Securities – Creditor’s Rights on 
Default 

19. Officials emphasised that the Bill sits alongside a package of other support 
measures, such as funding of the National Debtline, funding increased capacity in 
legal advice services, increasing support for Citizens Advice Scotland, and 
increasing funding for the Homeowner Support Fund to help those most at risk of 
                                            
6 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Cols 1689 and 
1692-3. 
7 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1679. 
8 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1694. 
9 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1692. 
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losing their homes. The Bill aims to go further by ensuring rigorous court scrutiny 
of the steps lenders should take to avoid repossession.10 

20. The Financial Memorandum states that it is particularly difficult to provide 
accurate estimates of costs with regard to repossessions because lenders are not 
currently required to provide separate Scottish data on repossessions. It is difficult, 
therefore, to estimate how many repossessions may be avoided as a result of the 
Bill. The Memorandum states that it presents estimates which represent the upper 
limits of anticipated costs.  

21. In evidence, officials stated that, while the cost assumptions were based on a 
projection from the Council of Mortgage Lenders (CML) that repossessions may 
increase by 60% in 2009-10 compared to 2008-09, the CML had recently revised 
this to a predicted 33% increase. The Scottish Government is, therefore, confident 
that the costs will be well within the estimates given.11 The Memorandum does not 
provide a range of estimates for different scenarios.  

22. Longer-term forecasts, and the net effect of the provisions in the Bill on the 
number of cases, are unclear. The Financial Memorandum applies the 60% figure 
to Scotland for each of the next two years, before starting to reduce back to 2008-
09 levels in 2012-13 and subsequent years – although this is subject to variation 
depending on economic conditions. The summary table of costs assumes total 
actions initiated in court by lenders for repossession increasing to 16,000 per 
annum in the period 2010-12, before dropping back to 13,000 in 2012-13, with 
15,200 additional cases in court per annum as a result of the Bill during the period 
2010-12, but only 12,350 additional cases in 2012-13. The CML disputed the 
suggestion that incentives to repossess may increase as property prices recover12. 
It, therefore, suggested that the assumptions about the profile of expected court 
cases may be wrong. 

Court-related costs 
23. Additional costs are expected to arise for the Scottish Court Service and the 
Scottish Legal Aid Board. In 2008-09 approximately 10,000 repossession actions 
were initiated in Scottish courts as ‘Mortgage/Loan/Lender’ actions. Data from 
England and Wales would suggest that less than one-third of cases result in 
repossession. Differences between the court system in England and Scotland 
mean it is extremely difficult to draw any firm comparisons. The Bill envisages that 
all repossession cases would in future call in court, using the summary application 
process. Currently only 5% call in court. 

24. The Financial Memorandum assumes that about 50% of cases will be 
defended, considerably higher than the current 5% - although it is difficult to 
estimate this accurately. The Scottish Court Service estimates that the cost of 
judicial time, assuming a 60% increase in the number of overall cases initiated and 
50% of actions being defended, is £288,000 per annum, with additional non-
judicial staff costs of £73,000 per annum, £2000 training costs in the first year, 
falling to around £750 per annum thereafter and minor one off changes required to 

                                            
10 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1680. 
11 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1694. 
12 Financial Memorandum, paragraph 90 
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the court IT system of £1,500. The IPA pointed out that there is no explanation of 
how the cost of court time is calculated. 

25. The Financial Memorandum states that it is not envisaged that the court fees 
incurred by lenders or borrowers will change substantially as a result of having all 
repossession cases call through use of the summary application approach. Fees 
payable by the lender on lodging their application provide an income stream for 
the court which has been subsumed into the costs for the Scottish Court Services 
described. Additional court fees for a proof are not expected to be relevant to the 
vast majority of cases. 

26. Under a summary application, regardless of whether or not a borrower 
wishes to defend an action, the borrower would be required to pay for the lender’s 
solicitor’s appearance fee. Presently, where a repossession action is defended by 
the borrower, estimates indicate that the average charge doubles. The Financial 
Memorandum states that it is not envisaged that such costs will increase 
significantly. It also anticipates that the introduction of standard averments would 
limit this scope for variation and, consequently, the impact upon a lender’s 
solicitor’s charges. Officials stated that costs would rise as a result of all cases 
calling in court but, conversely, for those who do defend the action, costs will fall.13 

27. However, the CML stated that lenders may have to renegotiate standard 
service level agreements with legal firms in the light of attendance at court being 
required in every case – and these costs will be passed on to borrowers. The CML 
also stated that lenders are likely to have to write off increased levels of debt if the 
new process takes much longer, implying that the cost of borrowing may rise as a 
result.  

28. Officials disputed these points. They said that they were “very, very 
confident” that the Financial Memorandum accurately captures the costs expected, 
and anticipated no wider effects on the credit market.14 They emphasised that all 
that Part 1 of the Bill is proposing is to provide a statutory obligation for court 
scrutiny of measures which lenders should, under Financial Services Authority 
regulations, be doing at the moment, and so they could not anticipate any 
additional financial impact.15 They also said that, during development of the 
proposals, they had changed from ordinary to summary procedure specifically to 
minimise the impact on courts. Cost implications had been discussed fully with the 
Scottish Court Service, which regarded them as manageable.16  

29. The Financial Memorandum assumes that lay representation may be sought 
in 25% of repossession actions defended, implying costs of about £72,750 across 
the advice sector as a whole based on figures provided by Citizens Advice 
Scotland). The Memorandum suggests that these costs will be met by additional 
funding already being provided through the Scottish Legal Aid Board to improve in-
court and other advice services over the period April 2009 to April 2011. 

                                            
13 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1680. 
14 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1684. 
15 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1692. 
16 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1684. 
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Legal Aid costs 
30. Net additional costs may also arise in relation to applications for legal aid. 
Based on the assumptions of overall case numbers, the proportion estimated to be 
defended, and the Scottish Legal Aid Board’s current experience of mortgage 
rights and related cases in which legal aid may be required, the Financial 
Memorandum estimates that there may be 3960 additional people likely to benefit 
from legal assistance by way of public funding as a result of the Bill. The Board’s 
experience under the current system indicates that in 55% of defended cases of 
this type legal aid was provided. 

31. If all these cases were undertaken by solicitors and paid for through case by 
case legal aid it is estimated that there would be a net additional cost to the Legal 
Aid Fund. For a full year based on 15,200 additional cases and the median cost 
per case for civil legal aid of £387, the gross civil legal aid total is £1,532,520. The 
Board would expect this total cost would be reduced through recoveries and 
contributions to a net figure for civil legal aid of £1,063,186. Experience would also 
suggest that a proportion of individuals receiving legal aid would also receive 
Advice and Assistance, amounting to an additional £336,600 on top of the civil 
legal aid total.  

32. This gives a final net annual total of £1,399,786 for each year 2010-12 where 
the anticipated additional cases are 15,200. With an estimated 12,350 additional 
cases, the equivalent net total for the year 2013 would be £1,074,315. The 
Financial Memorandum states that this should be seen as an upper limit on 
anticipated expenditure. The Scottish Legal Aid Board’s written submission 
supports this assessment of likely costs on it. The Financial Memorandum does 
not give a range of costs depending on different scenarios. 

33. The estimate in the Financial Memorandum is based on all representation 
being paid for on a case by case on-demand basis through individual solicitors. 
However, other targeted expenditure by the Scottish Legal Aid Board is expected 
to result in additional lay and solicitor provision that will absorb a proportion of 
these additional cases where representation is required at Court. This means that 
the additional on-demand expenditure from the Fund is likely to be below the 
estimates above. No figures for additional running costs for the Legal Aid Board 
have been included in these costings, although the Financial Memorandum notes 
that if after 2010-11 civil legal aid applications increased, there would be a 
requirement for additional running costs of around £27,820 per year based on one 
additional junior solicitor post. 

Part 2 of the Bill – Sequestration and Trust Deeds 

Accountant in Bankruptcy 
34. The Financial Memorandum describes additional costs which are expected to 
arise for the Accountant in Bankruptcy (AiB) and the Scottish Legal Aid Board as a 
result of Part 2 of the Bill. The AiB estimated that 500 new applications, from 
debtors who are currently excluded from bankruptcy, will be enabled by the new 
certification of sequestration route. This will require additional staff and IT 
development. The AiB has estimated an annual net cost of £50,000 per annum. 
The Financial Memorandum has not given a range of estimates as illustrations of 
the cost effect of different case-load scenarios.  
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35. Several witnesses challenged the estimate that there will be around 500 new 
sequestration applications for the new route. Irene Harbottle, R3 and the IPA all 
stated that the AiB grossly underestimated by several times the number of 
applicants the last time a new procedure (the low income low asset or LILA) was 
introduced – having estimated 2500, but there being over 9000 in practice. They 
argue that it has grossly underestimated again. Irene Harbottle stated that for 
every 500 new cases underestimated, the additional staffing costs required would 
be £80,259, with further additional set-up costs in the first year. The IPA gave 
figures on estimated costs if there were 2000 cases. 

36. Officials from the AiB strongly disputed both that it had grossly 
underestimated the number of LILA applications, and that applications under the 
new route would be well above 500. They said that, in respect of the Financial 
Memorandum for the Bankruptcy and Diligence etc. (Scotland) Bill, introduced in 
November 2005, it had estimated 7,500 applications and that the number in 2008-
09 had in fact been 9,417.17  

37. They also stated that the AiB’s annual report for 2008-09 showed only 383 
applications refused. In their opinion, the LILA route assists the majority of 
potential applicants for bankruptcy, and only a very few cannot access bankruptcy 
at present. The 500 estimated had been calculated by inflating the 383 by roughly 
the same factor by which its initial estimate of LILA applications had been out.18 

38. The AiB also estimated that an additional 2,000 awards will be made each 
year on the basis of a certificate which would previously have been made on the 
basis of an existing route into bankruptcy, although this will not increase the 
administration costs for these cases. The IPA stated that these additional cases 
will increase costs to the AiB significantly, by an additional net £200,000 per 
annum. 

39. Measures in Part 2 of the Bill are estimated to require a total of 4½ additional 
staff, costing £105,110 in 2010-11. Further costs will be required for recruitment 
and overheads (estimated at £45,000 in the first year, with ongoing overhead 
costs at £36,000 annually).  IT development is estimated at £60,000 in the first 
year, with ongoing support at £6,000 annually. 

40. Irene Harbottle and the IPA said that the AiB would not be able to administer 
even the estimated number of new cases at the staffing levels suggested in the 
Financial Memorandum. Officials explained their staffing assumptions. They said 
that they use a modelling tool to measure the staff time required at different grades 
for various tasks, and can project workload and inform decisions on the balance 
between dealing with work in-house and contracting it out through agency 
agreements. Its agency arrangements also give it flexibility to deal with significant 
changes in workload.19 The AiB is keen to minimise the requirement for extra staff 
by improving processes so as to move towards self-sufficiency and minimise its 
call on Scottish Government funds.  

                                            
17 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1685. 
18 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1685. 
19 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Cols 1686-8. 
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41. There is currently a charge for searching the Register of Insolvencies which 
will be abolished by secondary legislation, this will result in an estimated loss of 
income to the AiB of £72,000.  Regulations are expected to extend the Register of 
Insolvencies to include trust deeds before they become protected, resulting in an 
estimated fee income from trustees of £240,000 per annum. There will be an 
additional staffing requirement to deal with processing additional information for 
inclusion in the Register of Insolvencies. 

Legal Aid 
42. Currently only a very small number of people obtain Advice and Assistance 
under legal aid for sequestration and the cost per case is very low (around £65). If 
all 500 new cases anticipated by the AiB were to be eligible and costs were to 
remain around the same, the maximum additional cost to the Fund would be 
£29,250, but this level of cost is thought unlikely. 

Advice agencies 
43. The Financial Memorandum states that the Bill will increase the range of 
options available to the money advice sector and should reduce the number of 
cases which require ongoing support. It is expected that any additional training 
required by Money Advisers in order for them to grant a certificate will be minimal 
and this training would be provided under existing provision to support 
accreditation and ensure sufficient capacity. Officials stated that a discussion 
forum with advice agencies would be reconvened and would consider any 
additional support required.20 

Insolvency Practitioners 
44. Paragraph 138 of the Memorandum states very briefly that the Bill is 
expected to be cost-neutral for insolvency practitioners – with possible additional 
constraints on their ability to recover costs due to the improved protection for 
debtors’ family homes offset by reduced advertising costs.  

45. However, this is vigorously disputed by some witnesses, who suggested that 
the Bill may result in redundancies throughout the insolvency practitioner 
profession. Irene Harbottle stated that appointing the AiB as the trustee by default 
in the new procedure will result in the loss of fee income and jobs for insolvency 
practitioners, significantly beyond the levels of additional employment to be 
created at the AiB. R3 said that this is transferring to the public sector work which 
is currently self-funded with no recourse to public funds.  

46. Officials did not accept the presumption that exempting the family home may 
mean that more Trust Deeds are rejected, resulting in an increase in 
sequestration. They emphasised that it was not the intention or expectation that 
the provisions in the Bill would result in work being removed from insolvency 
practitioners. They argued that provisions may in fact encourage more people to 
approach insolvency practitioners for advice.21 They also said that any increase in 
work for the AiB could be put out to practitioners through agency contracts.22 

                                            
20 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1682. 
21 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1690. 
22 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1687-8. 
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Edinburgh Gazette 
47. The Financial Memorandum states that abolition of the need to advertise 
sequestrations in the Edinburgh Gazette would result in a loss of income to it of 
£396,600, with a corresponding saving to the Scottish Government. The 
Edinburgh Gazette would also lose income from advertisement of trust deeds 
(£480,000), and from sale of data to credit reference agencies, creditor 
organisations and debt management companies, who would be able to receive 
data free from the Register of Insolvencies. The Financial Memorandum 
acknowledges that this may affect the staffing required by the Edinburgh Gazette. 

48. The Edinburgh Gazette stated that the Financial Memorandum does not 
accurately reflect the financial impact on it, or the cost savings for the AiB. It states 
that the costs have been calculated using a unit cost figure (£26.44) well above 
the actual costs of submitting notices (£22.50, or £19.13 if the submitter chooses 
to do so electronically), and so the cost saving of no longer doing so is significantly 
overstated. Officials said that they had had a number of meetings with the 
Edinburgh Gazette, but had not been able to get cost information at that time, so 
had used the best estimates then available within the AiB.23 They confirmed that 
they stood by the estimates in the Financial Memorandum, and emphasised that 
their priority was to save public funds by avoiding duplication.24 

49. The Gazette stated that the loss of business could call into question the 
viability of a separate official newspaper for Scotland, with an impact on Scottish 
employment greater than the recruitment planned by the AiB. It also said that its 
technology development has been of wider use, such as in relation to Scottish 
Government subordinate legislation – implying that this economy could be lost in 
future. There is no indication that these factors were taken into account by the 
Scottish Government. 

Costs on local authorities 

50. The Financial Memorandum states that the provision requiring trustees to 
notify local authorities of an application to the Sheriff to sell a debtor’s family home 
may lead to some additional administration. This will give local authorities early 
notice of households who may be at risk of homelessness and the Financial 
Memorandum states that any additional increase in costs incurred by local 
authorities is likely to be offset in the longer term by benefits arising from early 
intervention. 

51. Glasgow City Council suggested that extending debtor protection may mean 
that local authorities have to wait longer to realise assets, and more people who 
have council-owned debt may use the new routes into bankruptcy and so impact 
on the level of local authority debt collection. The Financial Memorandum does not 
describe any such costs on local authorities. Officials acknowledged that 
authorities may have to wait longer, but said this was simply a timing issue. They 
said that COSLA had been represented on the Forum and had raised no 
concerns. Officials stated that the Bill’s objective of reducing homelessness should 

                                            
23 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1683. 
24 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1679. 
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in itself reduce costs on local authorities, and that this would outweigh any 
possible negative effects.25 

CONCLUSIONS 

52. The Committee notes with concern the disputes which have arisen over the 
estimated cost implications contained in the Financial Memorandum, and draws 
these to the attention of the lead committee. 

53. The Committee acknowledges the concern of the Scottish Government to act 
quickly on measures to address a potential increase in repossession, and notes 
the comments of officials on the difficulty of conducting the normal public 
consultation or development of a regulatory impact assessment in the timescale 
available. However, the Committee also recognises the concerns of those 
stakeholders who feel that they were not properly consulted. 

54. The Committee notes, in particular, the significant concerns raised by 
insolvency practitioners and by the Edinburgh Gazette. The Committee considers 
that the failure of the Scottish Government to engage adequately with a number of 
key stakeholders appears to have been the main reason for disputes about cost 
implications persisting. 

55. The Committee believes that the failure to undertake the normal consultation 
process in respect of Part 2 of this Bill is unacceptable. 

 
 
 
 

                                            
25 Scottish Parliament Finance Committee. Official Report, 17 November 2009. Col 1681. 
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ANNEXE C: SUBORDINATE LEGISLATION COMMITTEE REPORT 

The Committee reports to the Parliament as follows— 

Introduction  

1. At its meetings on 6 October1 and 27 October2 2009 the Subordinate Legislation 
Committee considered the delegated powers provisions in the Home Owner and 
Debtor Protection (Scotland) Bill at Stage 1. The Committee submits this report to 
the Local Government and Communities Committee as the lead committee for the 
Bill under Rule 9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on the 
delegated powers provisions in the Bill.33  

3. The Committee’s correspondence with the Scottish Government is reproduced 
in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 3(2), 7, 10, 11(c), 13 
and 17.  

Section 4 – Pre-action requirements 

6. Section 4 of the Bill proposes significant reforms to the rights of 
lenders/creditors holding a standard security over property used for residential 
purposes. In particular, the section imposes new “pre-action requirements” which 
creditors must comply with, before an action for possession of a property can 
proceed before the sheriff.  

7. The inserted section 24A(8) of the 1970 Act and section 5B(8) of the 1894 Act 
contain powers for the Scottish Ministers to make further provision about the pre-
action requirements, by order, including provision:  

• specifying particular steps to be taken, or not, by a creditor in complying 
with any requirement;  

• adding further requirements, or modifying or removing any requirement;  

• making different provision for different circumstances; and  

• modifying any enactment (jncluding this Act itself when passed).  

                                            
1 Official Report 6 October 
2 Official Report 27 October 
3 Delegated Powers Memorandum (‘DPM’) 
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8. The Committee asked whether it is necessary or appropriate for Ministers to 
take the power by order completely to alter any or all of the pre-action 
requirements at a later date, and whether in that position, affirmative procedure 
was sufficient Parliamentary scrutiny.  

9. The powers appear to be instances where the Government is seeking the 
delegated power to make subordinate legislation in relation to what may more 
properly be considered as matters of principle, or central proposals, in the Bill. It is 
generally considered by this Committee that the ability to completely alter, or add 
to, such central proposals in the Bill should not be contained in subordinate 
legislation, unless good justification is provided by the Government on why the 
power is required.  

10. The Committee has considered, in light of the Government’s written response, 
whether the width of this order-making power is properly justified, or whether 
affirmative procedure provides an adequate level of Parliament scrutiny.  

11. The justification for the power to modify the pre-action requirements explained 
in the DPM, and the response to the Committee, is that changes may be required 
“in light of experience of the operation of these provisions in practice”, there may 
also be changes in best practices, and “these changes cannot be anticipated.” In 
other words, Ministers appear to be asking the Parliament to agree that they 
should be provided with the maximum flexibility to modify or add to the pre-action 
requirements in the Bill, by order, in the light of experience and what may be 
required, dependent on changes in the market for secured lending over residential 
property, and future increases or decreases in repossession proceedings.  

12. The Committee considers that the proposal that “pre-action requirements” of 
creditors as set out in the Bill can be modified or added to in any way, before an 
application to court can be made, is so wide that it should not be delegated to 
subordinate legislation. The Bill is essentially seeking Parliamentary approval for 
each of the new “pre-action requirements”. The ability to modify or add to the 
requirements, without restriction (or to remove those set out in the Bill), would 
mean that an order is capable of radically altering the nature of the requirements, 
and as a result alter the balance between the rights and obligations of creditors 
and debtors. That in turn appears to be capable of having an affect on the market 
in residential secured lending, or the number of property repossessions 
(depending on the proposals in any order).  

13. It would have been a different position, had this power been re-ordered so that 
an order could not modify or add to the Bill listed requirements in any way, but 
could only modify them within defined limitations, or for restricted purposes. But 
this is not the position in the Bill as it stands.  

14. An order under the proposed powers would require to be either affirmed or 
rejected by the Parliament. In a case where an order were to include both 
provisions specifying more administrative detail of the particular steps to be taken 
by creditors in implementing the “pre-action requirements”, and also modifying 
those requirements as set out in the Bill, there would under the normal affirmative 
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procedure be no opportunity for the Parliament to consider the proposals in such 
an order changing the requirements, provision by provision.  

15. The Committee considers that a distinction can be drawn between the 
proposed power to change or add to the “pre-action requirements” in the Bill in any 
way, and/or to modify enactments, as contrasted with the powers to specify further 
steps to be taken (or not) to comply with the stated requirements, to make different 
provisions for different circumstances, or the more administrative requirements to 
provide information, or to encourage the debtor to contact the local authority. The 
Committee notes that the former powers are also “Henry VIII” type powers, 
proposing the ability by order to widely modify provisions in this Bill and other 
enactments and therefore of greater significance.  

16. The Committee considers that the powers in section 24A(8)(b) and (d) of 
the 1970 Act and section 5B(8)(b) and (d) of the 1894 Act (inserted by section 
4 of the Bill) are too wide, given that they can be used to specify without 
limitation, additional “pre-action requirements” of creditors, and also to 
modify enactments to change those requirements.  

17. The Committee accepts that there may require to be some adjustment to 
those requirements set out in the Bill, of a more minor nature depending on 
changes to economic factors and their effect on repossessions over time. 
However, the sweeping power to provide for any new pre-action 
requirements goes much further and need not be restricted in its use to 
modifications of these sections. The Committee considers that it is not a 
proper use of delegated powers to permit wholesale revision of or 
replacement of the scheme which the Parliament has approved through 
primary legislation, and recommends that significant restrictions should be 
placed on the scope of this power, to limit it appropriately. 

18. The Committee considers that without such restrictions it has concerns 
whether affirmative procedure in relation to those powers in section 
24A(8)(b) and (d) and section 5B(8)(b) and (d) shall provide sufficient 
Parliamentary scrutiny of any order including any modifications to the pre-
action requirements. 

19. If such restrictions are not brought forward, the Committee recommends 
that orders exercising those powers should be subject to super-affirmative 
procedure which requires a proposed draft order to be laid before the 
Parliament together with an explanatory document for a prescribed period, 
to permit public consultation on the terms of the proposed order prior to 
laying of an order for approval. Ministers should be required to consider 
comments received and provide an explanation to the Parliament as to the 
extent to which comments have been addressed in the final order.  

Consultation with interested bodies  
20. The Committee considers that provisions in any order under section 4 of the 
Bill could have an impact on the exercise by creditors of their rights to enforce 
standard securities, and there could well be significant interest from creditors, their 
representative bodies, the money advice sector, and home owners in general. 
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There is also the potential for an order to alter the balance between debtor and 
creditor rights and responsibilities. This will depend on what an order proposes, 
but there is the potential for an order to make significant changes.  

21. Before exercising these section 4 powers, the Committee considers that 
there should be a statutory requirement to consult specified bodies or 
persons, as representative of the interests of debtors, creditors, the money 
advice sector and any other interests affected by the proposals. This would 
have the purpose of ensuring consultation with the relevant interested 
bodies or persons on the proposed terms of an order.  

The power to issue guidance in terms of section 24A(7) of the 1970 Act, and 5B(7) 
of the 1894 Act, as inserted by section 4  

22. The Committee takes the view that this guidance could be significant in 
adjusting the balance between debtors and creditors rights and responsibilities, 
and Parliament may have an interest in the matters that may be contained in it. 
The Committee considers that the response from the Government on this aspect 
does not confirm that there will be a clear distinction between the legal 
requirements as set out in the Bill and orders under the Bill, on the one hand, and 
the proposed guidance setting out only good or best creditor practices, on the 
other hand, but without legal requirements or effects.  

23. It appears that the guidance might set out such non-legally binding good 
practices, but the response also indicates that the Government intention is to use it 
to a degree to clarify the steps that would be considered reasonable for a creditor 
to satisfy the “pre-action requirements” as they are defined in the Bill. It appears 
that this will be for the purpose of providing further definition to sheriffs and the 
parties to any action of what may be “reasonable” or “likely” in terms of those 
requirements, in any particular circumstances of a default case. It appears that the 
guidance could have a significant practical effect in shaping how sheriffs would 
interpret whether the statutory pre-action requirements have been complied with.  

24. The Committee considers that as the statutory guidance could contain 
matters of sufficient import, it should be laid by the Scottish Ministers before 
the Parliament before issue. The Committee recommends that a draft of the 
guidance should be laid in Parliament for a suitable period for consideration 
before it is issued. If the Parliament makes any resolution in relation to the 
proposed guidance, the Scottish Ministers should be obliged to have regard 
to it. This would enable any views of the Parliament on the draft guidance to 
be considered.  

Section 9 – certificate for sequestration 

25. Section 9 provides for a new route into bankruptcy on the basis of a certificate 
completed by an authorised person. A debtor will be entitled to apply for voluntary 
bankruptcy, on the grounds that a certificate has been issued. The main condition 
for a certificate is that the debtor is unable to pay their debts as they become due.  
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26. The Delegated Powers Memorandum explains that the Government 
anticipates that the classes of authorised persons will include solicitors, insolvency 
practitioners and some money advisers.  

27. The Committee asked the Government to clarify the scope of the power in new 
section 5B(5)(e). The DPM suggests that the power is capable of being used to 
add further substantive preconditions, before the certification route is open to 
debtors. The Committee sought clarification why a power to specify additional 
substantive conditions may be necessary, and whether such conditions could 
override the primary definition of when a certificate can be issued as set out in 
section 5B(1). For example, if a further condition were to provide that certain debts 
were to be excluded from consideration. 

28. The Government response indicates it is intended that the power “cannot be 
used” to impose additional substantive conditions for the grant of a certificate for 
sequestration under this new route.  

29. However, the Committee considers that the power is not framed as only 
relating to process or procedural formalities in the issue of a certificate. The power 
permits other further conditions which must be met, before a debtor application 
can be made, beyond the condition that a debtor is unable to pay their debts as 
they become due. There is no limitation to procedural matters, and the Committee 
does not agree that the power cannot be used to impose further substantive 
conditions. In particular, the power is not limited to matters of the provision of 
advice and information to debtors, as referred to in the Government response.  

30. The Committee considers that there appears to be the scope for any further 
conditions to be imposed under this power to be further substantive conditions, 
while the Government’s response indicates that this is not the policy intention 
behind this power.  

31. The Committee recommends that, as the Government has indicated in its 
response that it is intended the scope of the power in section 5B(5)(e) (as 
inserted by section 9) will only relate to formalities of process and advice 
and information requirements, and not additional substantive conditions, 
this power could be drawn more narrowly to reflect that limited scope. 

Section 15 – ancillary provision 

32. The Committee asked for explanation why the Government has considered 
that, in the context of this particular Bill, it is not thought appropriate that all orders 
under section 15(1)(a), which must go beyond the terms of the Bill itself, should be 
subject to affirmative procedure.  

33. The Committee agrees with the Government’s response, so far as it appears in 
the context of this Bill that it may be necessary to make incidental or consequential 
provisions under the power in section 15(1)(a) that would be relatively minor. For 
such provisions, it may not be appropriate for affirmative procedure to apply, as 
the Government contend.  
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34. However, the Committee takes the view that the Government does not provide 
a convincing justification why, for the proposals in this particular Bill, any ancillary 
changes under section 15(1)(a) which modify an Act, but not in the form of textual 
amendments,, should attract only the negative procedure. It is stated: “We would 
expect to make more significant changes (including those in exercise of the 
“supplemental” power) by textual amendment.” This is not an undertaking that any 
such ancillary changes to Acts could only be done by textual amendment. There is 
no such restriction imposed in the Bill.  

35. In particular the power to make “supplemental” provisions to those in the Bill 
which could modify Acts is of concern. The Bill proposes that such provisions 
modifying Acts, but not in the form of textual amendment, could be made by 
negative resolution procedure. The Government response does not indicate that 
any such changes would necessarily be more minor changes.  

36. The Committee recommends that the power in section 15(1)(a) to make 
supplemental etc. ancillary provisions which modify Acts should be subject 
to affirmative resolution procedure, whether or not such modifications are in 
the form of textual amendment of an Act. 
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ANNEXE  

Response from Scottish Government 

Home Owner and Debtor Protection (Scotland) Bill at stage 1  

Section 4 – pre-action requirements 
Q.1. The Committee asks the Scottish Government to explain in more detail why 
it is appropriate to have a power to completely revise the pre-action requirements 
which are set out in the Bill through subordinate legislation given the significance 
of such changes for the relationship between debtor and creditor and the market in 
secured lending over residential property (as opposed to a power to make further 
provision about how specified pre-action requirements are to be fulfilled). 
 
The Scottish Government replies as follows:  
A.1 It is appropriate for the Bill to contain a power which will permit Ministers to 
make changes to the pre-action requirements as and when they consider it 
necessary to do so, in light of experience of the operation of these provisions in 
practice. As set out in the DPM, changes will be needed over time to reflect 
changes in best practice 

These changes cannot be anticipated, so a broad power is needed though in 
practice it is more likely to be used to amend the requirements rather than to 
revise them completely. However, Ministers recognise the potential breadth of this 
power and have therefore made its exercise subject to affirmative procedure. 

Q.2 The Committee asks the Scottish Government to explain whether it is 
considered that it will be necessary to use the power in order to give sufficient 
definition to the pre-action requirements which are to be specified in primary 
legislation because their meaning is currently determined by reference to 
imprecise terms such as what are “reasonable efforts” or what is a “likely result”. 

The Scottish Government replies as follows:  
A.2 These terms have been used to ensure that the Bill gives flexibility to Sheriffs 
to determine what is suitable in the circumstances of individual cases. It is 
considered appropriate to have a power to make further provision about the pre-
action requirements in order to give flexibility to give further definition to and 
supplement them. An SSI is being drafted and will be lodged with the lead 
committee to assist its consideration. This will give an indication of the types of 
provision that might be made through use of the power. 

Q.3 The Committee asks the Scottish Government to explain in more detail the 
relationship between legal requirements set out in the Bill, further legal 
requirements in subordinate legislation made under this power and non-binding 
requirements of guidance to which creditors must have regard in providing a 
regime which regulates repossession. 

The Scottish Government replies as follows:  
A.3 The pre-action requirements set out in the Bill constitute the legally binding 
requirements which creditors must comply with before making an application for 
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repossession. The subordinate legislation will explain and supplement these and 
will be binding as to their effect on creditors. The guidance will detail matters that 
Ministers expect creditors to have regard to in carrying out their duties which, 
although it is not considered require to be made legally binding, would assist in 
enabling each case to be considered on its individual circumstances. 

Q.4 The Committee asks the Scottish Government to explain what types of 
matters might be covered by the power to issue statutory guidance and the 
intended effect of the guidance. 

The Scottish Government replies as follows:  
A.4 Statutory guidance will clarify what could be considered reasonable in a 
creditor’s attempts to satisfy the pre-action requirements described on the face of 
the Bill and in secondary legislation. The guidance will cover issues where it is 
impractical to specify precisely in the legislation every example of what would 
count as “reasonable” but where a non-exhaustive list of possible examples, with 
reference to other guidance, is likely to be useful in helping creditors, debtors, 
Sheriffs and advice agencies interpret the legislation.  

It will also allow Government quickly to respond to changes in the wider regulatory 
landscape, which do not require change to the legislation, but which Sheriffs will 
wish to take into account when reaching decisions on whether lenders have acted 
reasonably and fulfilled the pre-action requirements. Any guidance offered would 
have to be consistent with primary and secondary legislation, and within the 
powers vested in Scottish Ministers.  

Examples of matters that might be covered by guidance include:  

• details of the types of sources of advice and assistance to which a creditor 
is obliged to direct a debtor under sections 24A(5) of the 1970 Act and 
5B(5) of the 1894 Act (which might, for example, include reference to 
Citizens Advice Bureaux and Shelter advice services); 

• reference to Financial Services Authority Mortgage Code of Business 
Chapter 13, and guidance issued by the Council of Mortgage Lenders 
which seeks to outline industry-agreed principles as to what may be 
considered reasonable action when dealing with mortgages in arrears; and 

• suggested best practice should a debtor make a complaint to the Financial 
Ombudsman Service.  

Section 9 – certificate for sequestration  
Q.5 The Committee asks the Scottish Government to clarify the scope of the 
power in new section 5B(5)(e). The DPM suggests that the power can be used to 
add further substantive preconditions before the certification route is open to 
debtors. The Committee seeks clarification as to why a power to specify additional 
substantive conditions may be necessary, and whether such conditions could 
override the primary definition of when a certificate can be issued set out in section 
5B(1) – for example by stating that certain debts were to be excluded from 
consideration. 
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The Scottish Government replies as follows:   
A.5 The power in new section 5B(5)(e) is not meant to detract from the entitlement 
of a debtor to a certificate in section 5B(3), if the authorised person is satisfied that 
the debtor is unable to pay debts as they become due. Accordingly it cannot be 
used to impose additional substantive conditions for the granting of a certificate. 
Rather it is to do with formalities of process that must be followed such as adding 
requirements to provide advice and information to debtors, similar to regulations 
currently in place for protected trust deeds and the debt arrangement scheme, as 
mentioned in the DPM. There is also a power in the same terms in section 5A(5)(f) 
in relation to low income low assets applications, which has been used in the way 
described above. 
 
Section 15 – ancillary provision  
Q.6 The Committee asks the Scottish Government to explain why it has 
considered that, in the context of this particular Bill, it is not thought appropriate 
that all orders under section 15(1)(a), which must go beyond the terms of the Bill 
itself should be subject to affirmative procedure. The Committee asks whether, as 
the DPM suggests, it is more likely in this context that significant supplementary or 
consequential changes affecting primary legislation are required, should these 
powers not always be subject to affirmative procedure? 
 
The Scottish Government replies as follows:  
A.6 It is not thought appropriate that all orders under section 15(1)(a), should 
besubject to affirmative procedure. The Bill makes provision of comparatively 
limited extent and so the supplemental, incidental or consequential provisions 
which are for the purposes of the Act will be similarly limited. They will fall within a 
predictable narrow scope. Some changes under section 15(1)(a) could be of a 
minor nature, making it disproportionate to attract affirmative procedure for all 
changes. We would expect to make more significant changes (including those in 
exercise of the “supplemental” power) by textual amendment and it is thought 
appropriate that such changes should attract affirmative procedure. 
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10:47 
On resuming— 

Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 1 
The Convener: Item 4 is oral evidence on the 

Home Owner and Debtor Protection (Scotland) Bill  
at stage 1. Today, we will focus on the 
repossession aspects of the bill. I welcome Adrian 
Stalker, advocate and chair of the repossessions 
group; David Forrester, from McClure Naismith 
solicitors; and Fiona Hoyle, head of consumer 
finance and anti-fraud at the Finance and Leasing 
Association. I offer the panel an opportunity to 
make some introductory remarks before we move 
to questions from the committee.  

Fiona Hoyle (Finance and Leasing 
Association): Thank you for the opportunity to 
provide oral evidence on the bill. We were pleased 
to be involved in the debt action forum and the 
repossessions group, as it allowed us to see at an 
early stage some of the proposals that the bill  
introduces. 

I will start by giving a brief overview of the 
Finance and Leasing Association, which is a 
leading trade body in financial services. We cover 
motor finance and asset finance as well as  
consumer finance, which is the area that is most 
pertinent to our discussion this morning. Our 
members provide 30 per cent of all consumer 
finance in the United Kingdom, through credit  
cards, store cards, and unsecured and secured 
personal loans. With regard to the focus of part 1 
of the bill, we represent 85 per cent of all second 
charge lenders in the UK. Our members are 
regulated under the Consumer Credit Act 2006 
and by the Office of Fair Trading.  

We are committed to helping customers in 
financial difficulties, and we view repossession 
very much as an action of last resort. We have put  
in place good-practice guidelines that set out how 
we will help customers in financial difficulties.  
More recently, in July, the OFT produced new 
guidance for second charge mortgage lenders,  
which includes a section on dealing with home 
owners who are experiencing difficulties in 
meeting their mortgage repayments, and touches 
on the position in Scotland.  

The ways in which we are helping customers are 
reflected in our repossession statistics. In 2008,  
our members took 1,500 properties into 
possession, which was 200 fewer properties than 
our initial forecast suggested, and we expect the 
same sort of figure this year. There is a drive 
towards and an increased focus on how we can do 

even more to help customers who are 
experiencing difficulties.  

We have commented via the repossessions 
group on certain aspects of the bill, and we hope 
that we can cover some of those today. Our 
headlines, if you like, in connection with the bill are 
to ensure that the changes that are being 
introduced are based on sound evidence, and that  
court procedures and processes are in place, as  
well as the necessary resources to ensure that  
there are no delays. 

We are interested in the proposals on voluntary  
surrenders, which form an increasing part of what  
is happening in the market. Currently, in around 20 
to 25 per cent of repossession cases, customers 
are essentially handing in the keys and walking 
away from the property. It would therefore be 
useful to discuss with the committee what the bill  
proposes and what is happening in practice. 

A slightly separate issue—although it is also 
linked directly to the bill, as it could represent  
changes in the future—is the position of tenants, 
and what we do if there are tenants in a property  
that is being taken into possession. We need to 
balance the interests of the borrower and the 
tenants in such cases. 

Adrian Stalker (Repossessions Group): I am 
here in my capacity as the chair of the working 
group that the Government set up to examine the 
law in relation to mortgage repossession actions.  
My role is to assist the committee in understanding 
the key provisions of the bill and how they connect  
to the work of the group.  

I find the bill quite complicated and difficult to 
follow, even though I have been immersed in the 
subject for some time. The bill comprises a series  
of amendments to previous legislation, so it is  
difficult to see how it fits in with the existing law.  
The key provisions in section 2 set out two 
important changes to actions for mortgage 
repossessions of residential property in Scotland.  

The first change is that when a lender applies for 
a warrant to exercise certain remedies under the 
legislation, and ultimately to evict the person who 
is occupying the property, the type of action that is  
raised will always call in court. Currently, in the 
majority of such cases, the action never calls in 
court if it is not defended; the process in which the 
sheriff grants decree is carried out in chambers  
and is, to some extent, a rubber-stamping 
exercise. 

The second fundamental change is that lenders  
will be required to demonstrate to the sheriff that  
they have carried out certain steps before raising 
the action. The sheriff will consider that issue,  
irrespective of whether anyone appears for the 
debtor. It does not matter whether the debtor 
comes along to court or is even represented at all:  
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the sheriff must still consider whether those pre-
action steps have been taken. A couple of those 
steps are in themselves quite important, and 
represent major changes to practice in such 
actions. 

First, lenders will have to demonstrate that they 
have made “reasonable efforts” to reach an 
agreement with the debtor, or at least that they 
have taken steps to try to facilitate agreement—
that is apparent from the bill. Secondly, lenders  
will be obliged not to refuse a reasonable offer 
from the debtor on,  for example, payments of 
mortgage arrears. 

Such an approach will set up the possibility that  
the debtor could defend proceedings by saying 
that, before the action was raised by the lenders,  
he made a reasonable offer to them, which they 
refused to accept. If the court agrees with that  
position, it will be able to dismiss the action. That  
will be quite a radical change from current  
practice. 

Those are the key provisions that offer additional 
protection to debtors, which was the remit that was 
given to the repossessions group when the 
Government set it up. We can see the line from 
the work of the group to the provisions in the bill. 

David Forrester (McClure Naismith): I 
represented the FLA on the repossessions group,  
so I echo what Fiona Hoyle said. I agree with what  
Adrian Stalker said about the fundamental 
changes that  the bill will introduce. I am a solicitor 
in private practice and I act for many lenders in 
repossession cases throughout  the country, so I 
will try to help the committee in its consideration of 
various aspects of the bill that the other witnesses 
highlighted. 

The Convener: Thank you. We have spoken to 
the bill team and the minister, who went to great  
lengths to assure us that there is much consensus 
about the bill. However, I was surprised to learn 
from the committee’s briefing paper that some 
issues were not discussed by the repossessions 
group and the debt  action forum and remain 
unresolved.  

There is an issue to do with the level and extent  
of consultation with various bodies outwith the 
groups. Has there been enough consultation to 
ensure that the proposals will not have unintended 
consequences? 

Adrian Stalker: It is difficult for me to comment 
on that. The Government thought that, given the 
situation, it must act quickly, so the purpose of the 
repossessions group was to consider the issues in 
a short timespan—between February and May this  
year—and report quickly. As I understand it, the 
Government, which invited interested stakeholders  
to be on the group, regards that process as 
standing in place of a consultation and thinks that  

its approach was appropriate given the speed with 
which it wanted to act. 

It is for other people to say whether the process 
was adequate, i f, for example, they think that they 
were not properly consulted or have not had an 
opportunity to express a view. 

Fiona Hoyle: The FLA was pleased to be 
represented on the repossessions group. As 
Adrian Stalker said, the process moved fairly  
quickly. In a standard consultation process, there 
is invariably a three-month consultation period,  
followed by a pause while people consider the 
responses. However, given the nature of the 
subject that we were covering, and given the 
objective, which was to bring forward change 
quickly, the process happened at a fair pace.  

While we were represented on the group we had 
to respect the confidentiality of its discussions, so 
we were not in a position to consult widely among 
our members during the period when the group 
met regularly. Once that period finished, we had to 
step up and ensure that comments were put  
forward quickly. 

The debt action forum report reflects the 
discussion that happened in that group. The report  
that flowed from the repossessions group’s work  
set out a series of recommendations. When it was 
produced, we expressed our concern that not  
everybody on the group was fully behind those 
recommendations. We felt that it would have been 
useful to have more time so that people could 
consider them in more detail. However,  we now 
have a bill and a consultation on it of just over a 
month.  

It is recognised that the bill is fairly complicated.  
It would be great if we had the time for a  
consolidation bill so that we could bring all the 
legislation on the matter together under one act. I 
do not know whether there is time for that, but this  
is an important area of law. There seems to be a 
theme: we have a short period of consultation on 
the bill and a short period of consultation on the 
consultation paper that deals with tenants. These 
are important issues, so we plead for a wee bit  
more time.  

11:00 
The Convener: Does David Forrester have any 

response on that? 
David Forrester: No, I have no additional 

comments. 
The Convener: We have heard that the bill is  

complicated and that it proposes fundamental,  
radical change. However, none of you believes 
that the lack of consultation will result in 
unintended consequences, given the complexity of 
the bill and the radical changes that it proposes.  
You are relaxed about that. Is that correct?  
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Adrian Stalker: It depends what you mean by 
“unintended consequences”. It is difficult for 
legislators to work out everything that will result  
from how any significant piece of legislation is  
framed and the wording that is used in it.  

The Government invited interested parties to a 
meeting on the bill a couple of weeks ago. At that 
meeting, I indicated that certain points in the 
drafting ought to be changed—I emphasise that  
they are minor, technical issues—and I found that  
the civil servants were receptive to that. I had a 
meeting with the bill’s drafters and I understand 
that they will also meet other people.  

The Government is considering the technical 
aspects of the bill’s drafting. It is also talking to 
other people. There is still a process going on.  

Fiona Hoyle: There is potential for a number of 
unintended consequences to flow from the bill. I 
touched on the proposals on voluntary  
repossession. Currently, if somebody wants to 
voluntarily surrender their property, it may happen 
in a variety of ways. We may get a letter or they 
may simply come into a branch and hand over the 
keys. We encourage such customers to speak to 
their lenders as soon as they experience 
difficulties because we do not know how many of 
the borrowers in that 20 per cent of repossession 
cases could have stayed in their homes if they had 
spoken to their lenders and put repayment plans in 
place.  

The bill suggests that, if somebody decided to 
hand their keys in, they would have to sign an 
affidavit. Others who live in the property, perhaps 
the person’s partner, would also have to sign. The 
borrower would have to have the affidavit  
witnessed by a solicitor and there is a question 
about who would pay for that. Most borrowers who 
decide to hand in the keys will  not  go through that  
process. They just want to move on and the last  
thing that they want to do is to go to a lawyer and 
sign an affidavit. We need to be careful that we do 
not introduce a provision in the bill that will never 
be used.  

Voluntary surrenders happen in a high 
proportion of cases. It would be useful if there was 
a period of time as part of the consultation on the 
bill—again, it is incumbent on us to come back to 
you too—to reiterate what happens in practice so 
that the bill can build on that rather than create 
procedures that borrowers will not use. That  
applies also to abandoned properties. Some 
people do not even hand in the keys—they just  
walk away completely and we might not know t hat  
they have gone until some time later. We try  to 
contact them, but we do not want to make the 
situation worse for them. 

David McLetchie (Edinburgh Pentlands) 
(Con): If the affidavit procedure is a bit of a 

nonsense and, as Fiona Hoyle describes, is not  
likely to be utilised in practice, who recommended 
that it should be part of the bill? Was it one of the 
recommendations of the repossessions group? 

David Forrester: I can answer that, as I was on 
the group. There was discussion of voluntary  
surrenders and abandonments of properties.  
Initially, the view was expressed that all such 
cases should have to come to court. That was 
discussed, but I thought that it had been agreed 
that such cases would not have to come to court.  
Certainly, as far as I can recollect, there was no 
proposal in the report that affidavits should be 
required for voluntary surrenders. As some 
members might know, the present process is that  
a borrower who wishes to surrender possession 
can sign a calling-up notice and hand it over with 
the keys to the lender. When a property is  
definitely abandoned, a lender can seek to serve 
the notice in various ways and then take 
possession of the property. The costs of those 
procedures are relatively limited. The idea that a 
person who voluntarily surrenders possession of 
their property should have to get the borrower,  
their partner and perhaps others to sign an 
affidavit—perhaps with a different solicitor from the 
one who is acting for the lender—is not practical. 
As far as I remember, that was not one o f the 
group’s recommendations. 

Adrian Stalker: No, it was not. 

David McLetchie: So it was just dreamt up by 
the Government. 

David Forrester: Yes. 

David McLetchie: That is fine. We can ask 
ministers why they dreamt that up when they 
come to give evidence. 

We have heard about the necessity for the bil l  
and the imperative for action, and we are told that  
that is why the bill  has been introduced now, 
separately from other proposed legislation that is 
the subject of wider consideration. What evidence 
is there that lenders have thrown people out of 
their homes in the past two years as a result of 
gaps or deficiencies in the existing law or in the 
procedures that lenders deploy when they deal 
with customers who have mortgage arrears? What 
evidence is there of events in the past two years  
that have happened as a result of a deficiency in 
the law and which make action imperative? 

Adrian Stalker: There is very little evidence.  
One difficulty that was identified from the outset of 
the process is that the Government and the 
relevant agencies operate somewhat in the dark  
as to the scale of repossessions in Scotland. They 
have difficulty extrapolating figures from UK-wide 
agencies to discover the extent to which people in 
Scotland are involved. The process was prompted 
by figures from the Council of Mortgage Lenders,  
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which estimated that there would be a total of 
75,000 repossessions. An extrapolation was made 
to give the number of those repossessions that  
would take place in Scotland—the information that  
the Government and agencies have is as crude as 
that. You are asking for detail about the perception 
of the deficiencies in the existing law, but we are 
not even close to getting that sophistication of 
analysis or information.  

David McLetchie: I am one of those people 
who think that we should not change the existing 
law unless we find that it is deficient. I am trying to 
tease out what in practice is deficient in the 
existing law and processes, including the 
Mortgage Rights (Scotland) Act 2001? We are told 
that the bill  is urgent and that it must be 
considered instantly and separately from and in 
advance of proposed legislation in relation to the 
family home. Can you give any evidence, other 
than anticipation that the number of repossessions 
might increase, that there is anything at all wrong 
with the existing law and processes? 

David Forrester: It would be anecdotal 
evidence. The 2001 act took a little time to bed in,  
as new law inevitably does. Generally speaking,  
though, sheriffs throughout the country take a 
pretty uniform approach to dealing with the act, 
and their approach to borrowers in arrears  is fairly  
favourable. A borrower who brings an application 
under the act will not be evicted from his or her 
home until most eventualities have been followed 
through. This is a personal opinion, but one aspect  
of the 2001 act that is perhaps missing is a 
requirement for repossession actions to 
automatically call  in court, rather than borrowers  
having to bring their own court application. I am 
not sure whether that was felt to be a long-term 
problem in our system, but it represents an 
anecdotal approach rather than one based on 
evidence.  

David McLetchie: So we are being asked 
urgently to change the law of Scotland in this field 
on the basis of anecdotes or stories rather than 
evidence. Is that correct? 

Adrian Stalker: I understood you to be asking 
what prompted the whole process in the first  
place. However, during the process, it became 
apparent, in speaking to the lenders, that when 
applications are made under the 2001 act, which 
is the existing system, they are successful in about  
90 per cent of cases. When the process is utilised, 
the existing system works very well, but the 
problem is underutilisation. The difficulty is that too 
few people are applying, so the court is not seeing 
enough cases. The court is not getting the 
opportunity to use its powers.  

I spoke to a solicitor who works for Aberdein 
Considine, which, as I understand it deals with the 
greatest volume of business and some of the 

biggest lenders. He said that, in his estimation, the 
process is used in only about 10 per cent of cases.  
That is backed up by the other lender 
representatives to whom I have spoken.  

If you are asking what the deficiency is in the 
current system, I would say that it works well but  
that it is a matter of getting more people into 
court—getting more people applying. That is one 
of the main issues that the team tried to address, 
and it is one of the main issues that the report  
addresses.  

David McLetchie: Given what has happened in 
the housing market in the past 18 months to two 
years, is it not the case that someone who applied 
to defer a repossession might have ended up in a 
significantly worse financial position because of 
falling house prices? They might have been left  
with a burden of debt that was not cleared by the 
sale of their home. Sound advice to such a 
person, at the time, would have dictated that the 
best thing in their situation would be not to hang 
on to their home but to clear their debts and try  to 
make a fresh start. The focus on preventing 
repossessions is, in a sense, the wrong focus—in 
the past year or two, it might  not  necessarily have 
been in people’s best interests. 

Adrian Stalker: When I acted as a solicitor and 
advised people about applications under the 2001 
act, it was critical to advise them to consider very  
carefully whether it was in their interests to make 
an application, because they may have been 
throwing good money after bad. Many people want  
to make an application because they will do 
anything to avoid losing their home, when it turns 
out that that is inevitable given their financial 
position.  

I think that the purpose of the bill is to avoid a 
situation in which people could make an 
application that is in their interest but do not do so.  
It will give people an opportunity to put things right  
and, if their financial position improves, to make an 
application in circumstances in which they 
currently do not.  

11:15 
Fiona Hoyle: Under the proposals, taking 

possession action would be right at the end of the 
line. Lenders would spend a huge amount of time 
trying to put in place alternative payment plans 
with home owners so that they could stay in their 
own homes. I reiterate: possession is very much 
the last resort. When cases go to court, that  
should not be seen as the start of the process, as 
that is by no means the case. Possession action 
would be taken only when payment plans had not  
been met on a number of occasions and the 
borrower had refused to liaise with their lender and 
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speak to them about putting different procedures  
in place.  

On David McLetchie’s point about evidence, one 
of our concerns on the repossessions group was 
that we do not necessarily have robust evidence 
on which to base the changes, so we need to look 
at them in a careful and considered way.  
Currently, only 5 per cent of borrowers want to 
defend their cases. That may be because they 
have been through the process of trying every  
other option. There will be cases in which 
possession action is the best option. That is a hard 
message, but it could be the best option for some 
home owners who simply have no further 
opportunity to stay in their home and pay their 
mortgage—and we do not want to make their 
position worse by the procedures that are put in 
place. I agree that we need firm evidence on 
which to base change.  

David McLetchie: What is the typical timescale 
between somebody getting into mortgage arrears  
and the end of the process, which is  
repossession? 

Fiona Hoyle: The typical timescale can be up to 
18 months. 

We are trying to encourage customers to come 
and speak to us at an even earlier stage—even 
before they miss a payment. If a person knows 
that they are about to lose their job or i f they are 
really struggling, even if they have not yet missed 
a repayment, we want them to come and talk to 
us, because the earlier they talk to the lender, the 
greater the opportunity of putting something in 
place to help them.  

Adrian Stalker: I would like to add something to 
my response to Mr McLetchie’s earlier question 
about why the changes are necessary. 

One of the other motivators for the changes that  
are proposed in the bill is  the comparison with the 
position in England. I understand that the 
Government has come under a certain amount of 
criticism as a result of points that have arisen from 
comparing Scots and English l aw in the area.  
Lenders in England are required to demonstrate 
that they have taken certain steps before they 
raise proceedings, whereas that is not currently  
the case in Scotland. There is a perception that,  
whereas UK-wide lenders are the same lenders on 
both sides of the border, the position of debtors in 
Scotland is not as good as it is in England in 
certain respects and there is a greater degree of 
protection in England. That is one of the things 
that prompted the Government to consider 
whether changing the law was necessary. 

David Forrester: That is the technical position.  
In reality, lenders have applied the same criteria 
throughout the UK. The procedures that have 
been employed prior to bringing court actions in 

Scotland have, in effect, been the same as those 
in England.  

Adrian Stalker: I entirely agree that lenders do 
the same thing if they are lenders who do what  
they are supposed to do, but the whole point of the 
process is to examine whether they have done 
what they were supposed to do. 

Fiona Hoyle: It is interesting that our regulator,  
the Office of Fair Trading, said in its new guidance 
to second charge lenders in July that what is done 
in Scotland must reflect exactly the approach in 
England and Wales. 

The Convener: Is it mortgage lenders who 
trigger repossessions? We have discussed that. It  
is not necessarily in the interests of the mortgage 
lender to trigger a repossession in a time of 
negative value. Sometimes credit card companies 
or whoever could be involved. Do other, wider 
debts trigger the process? 

Fiona Hoyle: Charging orders are taken out on 
some unsecured debt. That said, it is very rare 
that they ever result in the sale of a property. Most 
of the repossessions that we are talking about  
relate to mortgages.  

David Forrester: Charging orders is an English 
procedure; it does not apply in Scotland. We are 
talking only about secured debt, whether as a 
mortgage or secured debt in relation to some other 
form of borrowing.  

The Convener: I seek clarification on the extent  
of the issue—the numbers. We have referred to 
the 65,000 UK figure and how that may be 
extrapolated to the Scottish situation. Is there any 
evidence on the number of repossessions, either 
by way of the court figures or notifications to local 
authorities under the homelessness legislation? 
Were figures presented to the repossessions 
group to substantiate the situation and clarify the 
problem down the line? When will the impact be 
felt, given that repossession can take 18 months 
to work through? Will we see a more visible impact  
next year as a result of the current recession? 
When will we feel the hit? 

Fiona Hoyle: I speak from our members ’  
perspective. Our primary objective is to help 
people to stay in their own home. Irrespective of 
anything else that may be happening in the 
marketplace, we are concentrating on that.  
Looking at the broader economy, we know that  
more and more people are losing their jobs, which 
has an impact on whether people can meet  
mortgage repayments. 

Overall, we are trying to do more to put in place 
payment plans. We do not have a crystal ball that  
allows us to say that  actions will shoot up within a 
given period of time, although we know that the 
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broader economy has an impact on whether 
people can pay off their debts. 

Adrian Stalker: I hold the view, which many  
lenders and people in the field share, that we will  
not see a sudden point-in-time impact but a long 
and sustained problem. People are in a difficult  
financial situation. At the moment, they can do 
certain things to keep themselves moving along—
they can keep all  the plates spinning—but in time,  
if their position does not improve, the plates will  
fall. There is a ripple effect to the credit crunch: it  
will take years for its impact to affect all those who 
will suffer. In some cases, the impact may not 
make itself felt for some time. 

Fiona Hoyle: Hopefully, with an uptake in the 
economy, people will gain other employment.  
Things will not go only in one direction.  

Jim Tolson (Dunfermline West) (LD): I have 
two main questions for the panel, one of which Ms 
Hoyle touched on earlier. The first is the short 
timescale for the bill. The Government is rushing 
through the legislation, and the concern of many 
members, whether in this or any other legislature,  
is that rushed legislation is bad legislation.  
Colleagues, including Mr McLetchie, have picked 
up on those concerns and questioned the need for 
the legislation. Is the bill being rushed through the 
Parliament, albeit for laudable reasons? If so,  
could key points be missed in the process? 

Secondly, I turn to a key as pect of the bill—
section 6 on the recall of decree. I am concerned 
about the impact of allowing only one family  
member—in effect, the debtor—to present  
themselves in court. The problem is that the 
debtor may not be the best person to do that;  
other family members may take a different view 
and the best case may not therefore be presented 
in court. Ms Hoyle emphasised that, for her and 
other organisations, a key aim is to help families to 
stay in the family home. Will the panel expand on 
those two points: the timescale for the legislation 
and the intention behind the recall of decree 
provision? 

Fiona Hoyle: I will look at the provision as it  
stands. If we start from scratch, we see that we 
are providing another opportunity for 
representation at the end of the process. If all  
cases are to be called in court, we would like all  
the paperwork that the borrower and other 
interested representatives receive to be clear, so 
that people can present their position at the outset.  

We talked about lining up all the pieces o f paper 
that a borrower receives. Are we making 
absolutely clear to them the fact that they can go 
to a court and what the process looks like? We 
can do much more work to make the process 
more streamlined. If people can make 
representations as part of the possession 

proceedings, they should ideally be informed of 
that and make representations at the outset,  
because a recall is at the back end of the process. 
That point applies even more if we have worked 
directly with the borrower for a protracted time to 
prevent such an outcome. 

We are unclear about the criteria that the bil l  
applies. We are talking about  only one option. We 
must not see it in isolation but take into account  
everything that happens before we reach the back 
end of the process, such as who makes 
representations at the outset when a case is  
initially called in court. We also need to ensure 
that the criteria that are taken into account are 
proportionate and fair for borrowers and lenders,  
so that people do not have the opportunity to 
abuse them later.  

David Forrester: Fiona Hoyle touched on the 
fact that it might be better, if possible, to have a bill  
to consolidate all the pieces of legislation in one 
new act of Parliament. Instead, the bill will amend 
the Heritable Securities (Scotland) Act 1894 and 
the Conveyancing and Feudal Reform (Scotland) 
Act 1970—and, in effect, the provisions of those 
acts are replicated.  

In practice, that means that many forms are 
served on the borrower with a repossession court  
action. Over the years, I have noticed that people 
often say, “I don’t really understand all these 
forms.” The forms are all statutory. The bill  
replicates the provisions of the Mortgage Rights  
(Scotland) Act 2001—they are very similar in that  
regard. The 1894 act might remain in place for a 
technical reason, but I would have thought that it  
would be possible to simplify the forms that are 
served on the borrower.  

If more time had been available, it might have 
been better for Parliament to take the opportunity  
to review the legislation and put together the 
provisions in one act. That would make it easier 
for not just lay representatives, but lawyers and 
everyone else, to grasp the picture fully.  

Mr Tolson mentioned recall of decree. I am not  
totally sure of the criteria for that. The sheriff court  
has discretion to recall a decree, whereas that is  
automatic in some circumstances in the Court of 
Session. The intention in the bill might be that  
recall will be automatic on one occasion, but I 
cannot tell what the proposal is from my reading of 
the bill. 

Adrian Stalker: Given the bill’s timescale, we 
are operating in a position in which, fundamentally,  
there is consensus. The repossessions group 
found consensus that  the proposals that are 
fundamental to the bill are appropriate, such as 
the proposal to have a system in which actions 
would call in court and lenders would have to 
demonstrate that they had undertaken certain 
measures before proceedings were raised.  
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11:30 
When there is such a consensus, it is a matter of 

ironing out the details on how to achieve the 
objectives. The process is perhaps slightly 
unusual in comparison with that of other bills, and 
the Government must be receptive to concerns 
that are expressed about technical aspects of the 
bill to ensure that there are no unintended 
consequences, as Mr McNeil said. So far, the 
Government has been receptive to points that I 
have raised about drafting and the need not to 
have major problems when the new arrangements  
are up and running.  

Jim Tolson’s specific point was a good one.  
There is an issue to do with whether only one 
recall application should be possible. There is a 
reasonable argument for an amendment that  
would provide that a second application could be 
made if the court was satisfied that it was being 
made on a different basis. We cannot have a 
situation in which everyone in the family—all the 
entitled residents—can apply for recall, because 
the process could go on and on. The court would 
have to be satisfied that a different point or 
argument was being made.  

Fiona Hoyle: I do not want to labour this point,  
but, although we sat on the repossessions group 
and were involved in all the discussions, I would 
not want the committee to think that all the 
proposals in the bill in their current form have the 
full support of all the people on the group. 

If we consider the bill and issues that have been 
raised—voluntary surrender has been 
mentioned—we can see that a number of points  
need to be thought through very carefully. It is not  
the case that everyone on the group rubber-
stamped all the proposals as they are set out. 

David Forrester: That was because of the issue 
to do with consultation, which Fiona Hoyle 
mentioned. She and I could discuss the proposals,  
but she could not discuss them with individual 
member companies. To that extent, there was a 
limitation on the degree of consensus.  

Adrian Stalker: There is a difference between 
consensus on the bill and consensus on what the 
group discussed. As Mr McLetchie ascertained,  
the group discussed matters, and the proposals in 
the bill bring out the detail of what the group 
agreed in principle. The group had very limited 
time, much of which was spent on discussing 
matters such as the provision of advice and the 
need to make the process easier for borrowers. A 
lot of emphasis was placed on the need to get  
more borrowers into court and to make the 
experience less intimidating for them. 

David Forrester mentioned the voluntary  
surrender process, about which lenders have a 
degree of concern. There was fundamental 

agreement on the group that it is necessary to 
have a process that is different from the in-court  
process whereby lenders seek repossession and 
debtors oppose the action. The group agreed that  
if a debtor does not oppose repossession and 
wants to hand over the keys, that should be 
allowed to happen.  

However, the detail of the affidavit procedure 
that is in the bill was not discussed in the group. If 
lenders have difficulty with the proposed 
procedure, they must make a case for why it  
would be unworkable and might not be used,  
thereby leading to unnecessary actions being 
raised, which would not be in the interests of 
borrowers who want to surrender their keys. 
Lenders will have to make that case, but that does 
not indicate a lack of consensus in the group.  

David Forrester: I was trying to make the point  
that every aspect of the proposals in the group’s 
report was not subject to consensus, because 
groups such as the FLA and the CML could not  
discuss every aspect with their members. 

The proposals on voluntary surrender and 
abandoned properties are quite retrograde and will  
lead to greatly increased costs, which will  
ultimately be passed on to borrowers. If a lender 
can take possession of an abandoned property  
only by jumping through many more hoops,  
including bringing a court action, trying to serve 
notice on someone who has disappeared and 
appearing before the court, costs will increase.  
Ultimately, of course, those costs will be added to 
the borrower’s account. That is an example of an 
aspect of the bill with which I disagree.  

The Convener: The issue is certainly  
complicated. In the past half hour, we have 
fleshed out some of the unintended 
consequences, which we questioned earlier. I am 
a bit frightened to ask about this, but you 
mentioned two issues that might need questions 
and answers. 

First, with regard to the Mortgage Rights  
(Scotland) Act 2001 and the need for a 
consolidation bill, as I understand it from our 
briefings, the bill will all but repeal the 2001 act. 
The question that follows from that is whether the 
protections that are provided in that act are 
adequately replicated in the bill. Secondly, are the 
Scottish Government’s estimates of the bill’s 
impact on court time and resources accurate? The 
ambition is to get 25 per cent of people who lose 
their homes into the court system. Will an 
unintended consequence be that, if the bill is  
successful, the court system will not be able to 
handle that? 

Fiona Hoyle: We are carrying out an impact  
assessment as part of our response on the bill.  
One of our concerns is that, i f we introduce 
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procedures under which all  cases are called to 
court, we must ensure that the courts have the 
necessary resources to deal with that. At present,  
5 per cent of cases are defended, but the 
consultation said that the aim is to have 50 per 
cent, which is a significant  increase. Therefo re,  
our question is whether the courts are gearing up 
for that. Training, resources and time are required,  
and we must avoid delays. At the end of the 
process, when possession is being considered,  
protracted delays will not serve the customer—the 
borrower—well because the debt will continue to 
accrue on the mortgage account in the intervening 
period. We must therefore ensure that the 
infrastructure is in place.  

We have talked about lay representation. We 
are pleased that the bill talks about an approved 
process, because in the initial discussions we 
were worried about the competency of the lay  
people. In other tribunals in which there is lay  
representation, it is a very mixed bag. In dealing 
with borrowers who are potentially about to lose 
their homes, we must ensure that lay  
representation is spot on. How many such people 
will we need and will there be enough of them to 
deal with the cases in which lay representation is  
required? 

We must ensure that, when the measures are 
introduced, the resources are in place so that the 
system works properly and so that we do not have 
severe delays. 

Adrian Stalker: I will deal first with the impact  
on the courts and the issue of resources. The 
repossessions group did not consider that, as we 
took our role to be to recommend changes that  
would have the effect of increasing protection for 
the debtor under the circumstances that we were 
told existed. We took it to be the Government ’s job 
to consider the impact of implementing those 
changes. I understand that the Government has 
had extensive discussions with the Scottish courts  
administration on the arrangements that will have 
to be in place so that the increase that the 
Government envisages will not have a detrimental 
effect on the operation of the courts. I cannot  
comment on the details but, as I understand it, the 
Government has already discussed and analysed 
that issue. 

As for the suggestion that the bill virtually  
repeals the 2001 act, I point out that that particular 
act is very short and simply establishes an 
application process under which a debtor, who 
would under normal circumstances make 
payments towards the arrears, can go along to 
court and ask for the lender’s rights to be 
suspended. That process is replicated in the 
current bill, although there are a couple of 
technical but not particularly major issues about  
the transfer that I have raised with the bill ’s 
draftsmen and civil servants. 

David Forrester: Given that the bill replicates 
the relevant provisions of the 2001 act—for 
example, the criteria that the court must use in 
assessing a claim for repossession—I have no 
concerns in that respect. 

The Convener: The bill  also addresses the 
question whether the improvements that have 
already been made in England should be 
introduced in Scotland to help people here who 
are in the same situation.  

Adrian Stalker: That element has still to be 
added. The provision was not in the 2001 act, so 
one might say that the bill is the 2001 act  
revamped.  

The Convener: So it will give parity. 

David Forrester: We are waiting to see at the 
moment.  

The Convener: You are not sure about that  
either.  

David Forrester: The pre-action criteria that the 
lender must have regard to are set out in the bill,  
but I imagine that the precise details will be 
fleshed out in a statutory instrument. Lenders want  
a checklist or something similar to ensure that they 
know exactly what they have to do and that they 
can demonstrate to the court what they have done 
when they first bring an action to court. As I 
understand it, in deciding whether to make an 
order in favour of the borrower, the court will take 
into account that checklist and the criteria in the 
2001 act. 

The Convener: Would it not make you more 
comfortable to know more about all of that before 
the bill is passed? Does it not make you uneasy 
that such detail will be set out in a statutory  
instrument? 

David Forrester: We would certainly like to see 
the detail.  

Alasdair Allan (Western Isles) (SNP): As you 
know, the committee has received quite a bit  of 
written evidence on the bill, not all of which we 
take entirely at face value, and some of which is 
from people who have declared interests in the 
matter. Wilson Andrews Ltd,  which as an 
insolvency practitioner is obviously involved, has 
made some trenchant points that Mr Stalker might  
want to rebut, including the claim that 

“The proposal to allow  the complete exclusion of family  
homes is too extreme and the balance betw een the 
interests of the debtor and the creditors w ill be skew ed. 
There is a real ris k that w here w e currently have those w ho 
can and those w ho cannot pay w e w ill be adding a third 
category of those w ho don’t have to pay. The current 
proposals w ill invite debt abuse.”  

Adrian Stalker: I cannot really respond to that.  
My concerns centre on part 1, which relates to the 
repossessions group.  
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The changes that are proposed in part 2 were 
discussed by the debt  action forum. Although I 
was a forum member, my role was largely to liaise 
between the two groups and to report back to the 
forum. My recollection, however, is that the forum 
had an intense debate over, and definitely did not  
reach consensus on, the family home proposals. I 
will say nothing further on the matter.  

Fiona Hoyle: We will be making a response 
about the proposal, but I agree that  no consensus 
was reached on it. At the end of the day, making it  
more difficult to recover debt will have an impact  
on the cost and availability of credit. As a result, 
any such changes must be very well thought out  
and must take into account some of the 
unintended consequences that we touched on 
earlier.  

The Convener: Thank you for those initial 
remarks. We will  focus on and pursue the matter 
at next week’s evidence session. 

Bob Doris (Glasgow) (SNP): I will ask one 
question on family homes—i f it is not appropriate,  
that is fine. The point has been made to me, rightly  
or wrongly—I simply put it to the witnesses—that,  
if the family home of someone who is in 
bankruptcy is worth £600,000 or £700,000, the 
person who hopes to recover that money might  
decide that it would be sensible for the debtor to 
downsize the family home and realise some of the 
capital for the creditor. Might it be possible to 
define the family home and perhaps put a ceiling 
on its capital value in the bill? 

11:45 
Adrian Stalker: I think that that was discussed. 

Fiona Hoyle: It comes back to the potentia l 
problems that might arise, how such a provision 
might be abused and the need to ensure that all  
those things are bottomed out within a short  
consultation period.  

Bob Doris: We will come back to that with other 
witnesses. 

There has been a lot of talk about pre-action 
requirements and the pre-action protocols that are 
used in England. How well used are pre-action 
protocols? How are they tested? What percentage 
of pre-action protocols have English courts found 
to be robust? Are they always tested by the 
courts? 

Fiona Hoyle: The pre-action protocol for 
mortgages came in at the end of last year, so we 
are very much in the early stages. As David 
Forrester mentioned, we have just introduced a 
checklist of things that lenders need to 
demonstrate to the court that they have done.  
Different courts might take different approaches 
and different district judges in England and Wales 

might ask for different information, so we have put  
in place a single-page checklist that provides 
some certainty for lender and district judge that  
cases are being dealt with efficiently. 

Generally, the protocol seems to work well. It wil l  
be reviewed in a couple of months ’ time and it is  
constantly being examined to determine whether 
other things might be included. Under the bill,  
there is an opportunity for further change, but we 
need a period of stability. We do not want too 
much change, and any change needs to be well 
thought through and must balance the interests of 
both parties.  

The protocol sets out a clear framework for what  
needs to be done before a case comes to court;  
that certainty is good for the lender as well as for 
the borrower and the court. However, we are still  
in the early stages. I understand that all the 
protocols in England and Wales will be reviewed in 
the next year or two.  

Bob Doris: What will that review cover? 

Fiona Hoyle: It will cover how the protocols  
work in practice. 

Bob Doris: Who will review them and how wil l  
we test that? Mr McLetchie talked about whether 
there is a need for the bill. I suggest that the only  
way that we can test whether creditors fulfil their 
obligations is to test that  in court. If it is not tested 
in court, all we can do is get anecdotal information 
from creditors that they are doing the right thing.  
The bill will test in court whether pre-action 
requirements in Scotland—or pre-action protocols  
in England—are being carried out and whether 
that is being done professionally and 
compassionately. Is there any evidence, other 
than anecdotal evidence from the sector, to show 
that they work well? 

Fiona Hoyle: There has been no formal study 
yet. We could consider various measures. We 
could say that there being fewer possession 
actions means that the protocol is working well 
because it shows that everything is being checked 
and the procedures are being followed before 
possession orders are granted. However, it is still 
early days. The feedback so far is that the pre -
action protocol has been a positive development in 
that it has provided some certainty as to what  
district judges in England and Wales expect to see 
from lenders when considering a home owner’s 
case. 

David Forrester: The position in England is  
that, when a lender seeks a repossession order, it  
has to show the district judge that it has done so 
many different things to advise the borrower and 
to seek agreement. That is the kind of matter that  
the bill covers in general terms.  
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Fiona Hoyle: One of the requirements of the bil l  
is to signpost home owners to advice and 
assistance. That is quite a broad requirement.  
What does it mean in practice? Does it involve the 
free, independent money advice sector? There are 
some provisions in the bill that could be sharpened 
up, as the situation could be different in different  
areas. What type of advice providers are we 
meant to be pointing people towards? Generally, it 
would be the recognised money advice groups,  
but the drafting of the bill leaves that slightly  
unclear. 

Bob Doris: I want to come back to that point. Of 
course, some lenders will be more responsible 
than others—that is the way of things—but that will  
now be tested in court. Does that mean that more 
lenders are likely to be far more responsible in 
relation to repossessions? 

Fiona Hoyle: In England and Wales, unless the 
pre-action protocol is followed a possession order 
may not be obtained.  

Bob Doris: I think that is a yes. 

As you have said, part of the “Pre-action 
requirements” section says that 
“the creditor must have regard to any guidance issued by  
the Scottish Ministers.”  

That refers to guidance that will be issued by 
statutory instrument. There have been some 
concerns about what those Scottish statutory 
instruments will say. Are you reassured by the 
pledge that I think the minister has given that we 
will see a draft statutory instrument before the 
stage 1 debate? Indeed, it might be relatively  
imminent. Does that reassure you that you will be 
able to offer input on seeing that draft statutory  
instrument? 

Fiona Hoyle: It would be very helpful to have 
sight of the instrument. We are only seeing part of 
the process, and there are various provisions i n 
the bill under which other statutory instruments will  
be laid. This gets back to a point that David 
Forrester made: it would be great if everything was 
in one place, as we have a fairly piecemeal 
approach, and having early sight of such SSIs  
would be very welcome. 

Adrian Stalker: The purpose of a pre-action 
protocol is to take the requirements that the 
lenders have effectively imposed on themselves—
and which the financial services industry has 
agreed are reasonable—and to ensure that  
everyone is toeing the line. The larger, more 
responsible lenders will always tend to do that  
anyway, but there will be other operations where 
that is not done.  The purpose of the exercise is  to 
ensure that what is agreed is reasonable, that  
everybody follows it and that somebody—the 
court—checks that it is done. As I understand it,  

that is what goes on in England. Now that there 
are pre-action protocols there, the courts are told 
to do that, and they do it. 

The extent to which that affords additional 
protection is a different question, and it is much 
more difficult to analyse. There will always be a 
view on the part of people who represent debtors  
that there could be more in the protocols—that  
lenders could be required to do more.  That is an 
issue about what should be in the protocol.  

Fiona Hoyle: The protocol in England and 
Wales is not simply about what lenders think they 
should be doing; it is broader than that. Consumer 
groups have an input, so it is not just a matter of 
the lending industry setting out what it will do; the 
industry is influenced by other parties. 

Bob Doris: We need to see the draft statutory  
instruments, and I know that you are keen to see 
them as soon as possible in order to give the 
committee and stakeholders the chance to 
scrutinise them and to see whether they can be 
altered if they are seen as being inappropriate. As 
living and breathing legislation—with guidelines on 
best practice in debt management and debt  
recovery that will change from time to time—it is 
important that the provision for the statutory  
instruments be there for all time, so that  
Governments can reassess the situation from time 
to time. You would like to see the draft sooner, but  
is it a positive thing that the guidance will be 
issued by statutory instrument, which allows it to 
be amended and modernised to take account of 
whatever best practice becomes? 

Fiona Hoyle: The flexibility angle is important.  
We do not know what is going to happen in the 
market. Judging from what is happening across 
the board, there will be changes to legislation and 
new schemes will be introduced. We are already 
examining the pre-action protocol in England and 
Wales to see what changes might  be made to it.  
There is a need for flexibility in order to avoid 
having to change primary legislation every time.  

I would advocate consultation, however. In 
England and Wales there is a lot of consultation of 
all parties concerned—including consumer groups,  
lenders and the Master of the Rolls—every time a 
change is made.  

David Forrester: The problem with statutory  
instruments generally is that they are not debated,  
and law is changed without a parliamentary  
debate. That is a more general point, however.  

Adrian Stalker: I would not be surprised if 
guidance made a significant departure from what  
is recognised as best practice for lenders. I do not  
see why the Government wants to do that. The 
important thing about guidance is that it is not just  
for the lenders but for everyone who might oppose 
a lender in a court action, and who would want to 
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be able to put before the court the fact that a 
lender has not followed the guidance. As Bob 
Doris says, the guidance has to be flexible 
because practice changes, as do people’s 
opinions on what constitutes best practice. 

Mary Mulligan (Linlithgow) (Lab): I want to ask 
about the position of tenants. I know that the 
Government is consulting on that, and Ms Hoyle 
raised the point in her opening comments. 
However, I want to give you an opportunity to say 
how, from discussions that you have had, your 
members see the position of tenants when 
landlords default on their mortgages.  

Fiona Hoyle: Perhaps I could talk about our 
initial reactions to the consultation paper. We are 
aware that tenants can sometimes find themselves 
in the difficult position where notices have been 
sent to the property—and there is now a statutory  
basis for this—addressed to the occupier. Those 
notices try to encourage those who are living in 
the property to open them so that the occupiers  
can get early sight of the fact that proceedings 
might be being brought. That is our starting point.  

The proposal in the consultation paper that  
presents a real challenge to us is the option that  
would allow the tenant to stay in the property for 
the remaining period of their tenancy agreement.  
From the home owner’s point of view, they have 
just lost their home but a tenant is in the property. 
We do not know how long that tenancy 
arrangement might go on. There is a real chance 
that if a tenant knows that they are just there until  
the end of their agreement, they will not pay the 
rent. In the intervening period, the mortgage 
arrears will continue to accrue. The lender is under 
a duty to get the best price possible for that  
property for the borrower. All that becomes very  
difficult if a tenant is still living in the property. 

A number of issues come into play. Yes—we 
need to consider the tenant ’s position, but we 
must also not forget  the position of the borrower,  
who is still sitting behind the situation and is  
financially responsible until the property is sold 
and their debt is crystallised. If the lender’s option 
is to sell the property with the tenant in it, that is  
going to affect the price. Will the tenant keep the 
property in a good state of repair? Will they pay 
the rent? Mortgage lenders are mortgage lenders,  
not landlords, so if there is a tenancy agreement 
for a period, are the lenders meant to step into the 
position of landlord? We will be coming back on 
lots of these issues. 

David Forrester: My recollection is that the 
repossessions group made no recommendation in 
relation to tenants. Towards the end of the 
process, Adrian Stalker wrote a paper that  
discussed the issue in general, but the matter was 
not within the remit of the repossessions group.  

Mr McLetchie asked about the evidence and 
basis for changing the existing law on 
repossession of property. I am not sure that  
evidence has been taken in relation to the 
situation of tenants, or how much discussion or 
inquiry there has been into that. At the moment, in 
general, most lenders will seek to co-operate and 
give tenants a reasonable time to depart. They will  
try to reach agreement voluntarily. Certain legal 
steps can be taken to remove a tenant and, since 
the Mortgage Rights (Scotland) Act 2001 came 
into force, there is a requirement to give advance 
notice to the occupier that a repossession action 
has been brought. Those provisions are replicated 
in the bill. 

12:00 
The issue has been covered in a number of 

places. It is quite a difficult area of law, which is—it  
is probably fair to say—not completely formed.  
The issue deserves greater scrutiny and 
consideration, whether by the Scottish Law 
Commission or someone else, before a final view 
is reached. Problems to do with the fact that  
mortgage lenders are not landlords, and other 
issues that the discussion paper threw up, such as 
the possibility of leaving tenants in the property for 
the remainder of the tenancy, could give lenders  
cause for concern.  

Adrian Stalker: There is a technical issue and 
there is a policy issue. The technical issue is that  
the law as it stands is not in a satisfactory state.  
The Conveyancing and Feudal Reform (Scotland) 
Act 1970 allows lenders to recover possession 
and the Housing (Scotland) Act 1988 gives private 
tenants security of tenure, but there is no 
interrelationship between the two acts. Nothing in 
the 1970 act says what should happen if there is  
an assured tenant in the property, and nothing in 
the 1988 act properly deals with lenders ’ rights. 

There is a widely held view in the profession that  
there is a lack of clarity about what is supposed to 
happen. Tenants who have been paying their rent  
and had no idea that there was a problem do not  
know what their rights are or what they are 
supposed to do if they receive an eviction notice 
from lenders. Reform to sort out the issue is long 
overdue.  

Lenders currently have the power to take on 
tenants, if they want to do so. If they come on the 
scene and find a tenant, they can in effect act as a 
landlord to the tenant. The policy questions, which 
Fiona Hoyle identified, are: to what extent will we 
compel lenders to do that, and in whose interests 
would we be acting? It is a difficult issue. I favour a 
solution that strikes an appropriate balance 
between lenders’ and tenants’ rights and 
concerns. It should not be possible to eject tenants  
immediately; they should have some security, 
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although they should not have full security of 
tenure, which would impose too much obligation 
on lenders, in effect requiring them to become 
landlords, which might not be a good idea. I am 
not sure exactly where we find the point that  
strikes that balance.  

Back in the early 1990s, during the previous 
financial crisis, it was not uncommon for lenders to 
take on tenants whom they found at properties.  
Lenders found that that made financial sense,  
because rather than sell the property and make a 
loss they were as well to keep the tenant and take 
the rental income until things got better. It might be 
in lenders’ interests to do that, but the question is  
to what extent we compel them to do it. 

Fiona Hoyle: We must also not lose sight of the 
borrower in such situations. 

Mary Mulligan: Has there been a difference in 
approach between lenders who were aware that  
the mortgage was for a property that would be 
rented out and lenders to whom it came as news 
that there was a tenant in the property? 

David Forrester: The short answer is that there 
can be a difference. The buy-to-let  market grew 
greatly during the past few years and there are 
various provisions whereby borrowers are meant  
to advise lenders that the mortgage is for a buy-to-
let property. In such situations, lenders are aware 
that there is a tenant, and when they repossess a 
property there are criteria under the 1988 act  
whereby the creditor can serve a notice on the 
tenant—whether or not an action has been raised 
against the borrower. 

It is probably fair to say that situations in which a 
tenant is discovered in a property at the last  
minute, after a notice to quit has been served by 
the sheriff officer, tend to be played by ear. Albeit  
that the law is not in the best of conditions, there 
are procedures that can be followed.  

Mary Mulligan: I hear what Mr Stalker says 
about the need to resolve the dilemma that arises 
from having two sets of legislation—the 1970 act  
and the 1988 act—but I also acknowledge Mr 
Forrester’s point that a solution cannot be rushed.  
Reasonable consultation is needed, because there 
are, as you have all indicated, a number of 
possible implications attached to whichever route 
is finally chosen. Will there be sufficient  
consultation on the matter for it to be included in 
the bill, or will we have to come back to it? 

Fiona Hoyle: It is a big subject for a one-month 
consultation period.  

David Forrester: Yes, I agree. It needs more 
consideration.  

Adrian Stalker: I am not sure.  

Patricia Ferguson (Glasgow Maryhill) (Lab): 
Everyone on the committee understands that the 
Government is concerned to get the legislation 
through as quickly as possible, and that it has 
therefore considered having a slightly curtailed 
consultation period. However, if the Government ’s 
back-up for that consultation was the 
repossessions group that Mr Stalker chaired, and 
if the bill diverges from the group’s 
recommendations, that might give us some cause 
for concern. We have heard this morning of at  
least two areas in which the provisions perhaps do 
not reflect—or reflect in a different way—the 
recommendations that were made by the group. 

Can you quantify—although you may not agree 
on the number—the occasions on which that  
happens, and tell us whether those areas in which 
there is such divergence are substantial?  

David Forre ster: We have discussed two broad 
areas on which there was general consensus, i f 
not agreement on all aspects of the detail: the pre-
action criteria and the issue of cases calling i n 
court. Those are, as I understand it, the basic 
aspects of the bill, and they are both 
recommendations that were made in the group’s 
report.  

We have touched on the areas that give me 
specific cause for concern: voluntary surrender 
and abandoned properties. I do not view the 
procedures on voluntary surrender, which involve 
affidavits and so on, as practical in reality. Even if 
they were, they would still add hugely to the cost  
and the delay in achieving an outcome that both 
sides would want in such cases. No evidence was 
put forward in the group to suggest that there was 
a problem with the existing system. 

Similarly, it appears that the option of not having 
to raise a court action in relation to abandoned 
properties is not in the bill at all. A court action will  
have to be raised to get an order to allow the 
lender to sell, which was not what the group 
proposed. Both those measures will ultimately  
increase costs, to be borne by the borrower. 

Those are the main areas in which the bill does 
not replicate the report. The issue of recall of 
decree, which Mr Tolson’s question touched on,  
was discussed at  the end of the group’s report. I 
think that there was a paper on it, and that it was 
debated briefly, but I am not sure whether a 
specific recommendation was made on how it was 
to be carried through. However, I have no doubt  
that the Parliament or the Scottish courts would 
have examined that area in due course; it is a 
matter of civil procedure, which might have been 
changed in any event. The areas of voluntary  
surrenders and abandoned properties give me 
some concern. 
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Adrian Stalker: I am not sure that I agree with 
the characterisation that the bill is in conflict with 
the group’s recommendations. The group made 
recommendations that, due to time constraints, 
were quite general in certain respects. It did not go 
into details because there simply was no time to 
do that, given the different things that we had to 
discuss. The bill nails down some of the detail  of 
how those things will be achieved. However, as I 
said earlier, given the nature of the process, some 
of the bill will require to be amended because 
there is disagreement over whether it properly  
carries through what it is trying to achieve. The 
devil is in the detail, really. The bill  does not  
conflict with what the group suggested; it simply  
takes the discussion to the next stage. 

Fiona Hoyle: I agree with Adrian Stalker. We 
are only now seeing the detail—in some cases,  
only part of the detail—because we have still to 
see other SIs coming forward and because of the 
process. As I mentioned earlier, while we were 
represented on the group we respected 
confidentiality and did not consult our members  
broadly on it. We now have a bill, points are being 
raised about parts of it and there is still more 
information to come. Many lenders in our industry  
are having sight of it for the first time, so we need 
to ensure that there is sufficient time for everything 
to be looked at carefully.  

Patricia Ferguson: But does Mr Stalker share 
Mr Forrester’s concerns about the areas of the bill  
that he mentioned? 

Adrian Stalker: David Forrester referred 
specifically to proposed new section 23A of the 
1970 act, which will be inserted by section 1(3) 
and will be headed “Voluntary surrender of 
residential property following calling-up notice or 
notice of default”. The concern is that that will  
impose a series of requirements on the lenders  
such that it will not be practical to require them to 
do these things. It is not just an affidavit concern;  
there is an issue surrounding how the lenders will  
satisfy themselves about whom they are supposed 
to be getting affidavits from, who will  pay for that  
process and so on.  

If that leads to a situation in which the procedure 
is not adopted, that is a legitimate concern. If the 
procedure is not adopted, the only thing that the 
lenders can do is to proceed under section 24  of 
the 1970 act, and that will not be in the interest of 
certain borrowers. As I said, it  is for the lenders  to 
make a case as to why the proposed procedure is  
unworkable and to have it changed so that it is 
easier for them to operate and can be used in 
cases in which that is appropriate.  

Patricia Ferguson: That is helpful. Thank you. 
The Convener: I will  accept  a bid for a late 

question while we wait for the cabinet secretary to 
arrive.  

John Wilson (Central Scotland) (SNP): I have 
two quick questions, the first of which is on the last  
point that Mr Stalker made about the additional 
burdens on borrowers of taking the appropriate 
action. Has that been taken into consideration in 
the bill as it is drafted? We are talking about  
repossessions when borrowers are in financial 
difficulty. Does the panel think that additional 
financial burdens may be placed on those 
borrowers that will drive them further into financial 
difficulties? 

Fiona Hoyle: We must take into account the 
fact that, if all cases are called to court, that will  
have an impact on the overall court costs. 
Evidence on that will be submitted as part of the 
written response. Every time that a case goes to 
court, that will have an impact on the cost. 

Other things that flow through include the impact  
on the tenant position, which we have just touched 
on, and the courts’ resources to deal with delays, 
which we have talked about. A number of factors  
could come into play that might affect the overall 
cost of proceedings. The real challenge will be to 
ensure that what is brought forward is well thought  
through and efficient, to ensure that those 
additional costs do not accrue to such a level that  
it becomes difficult to proceed.  

Adrian Stalker: The concern that was 
uppermost in the minds of the people on the 
repossessions group was that if debtors are given 
additional rights, the vindication of those rights  
could cost them money. That matter must be 
taken up in considering advice provision. It is for 
people who advise and assist debtors in 
proceedings to help them to make a decision 
about whether it is in their best interest to make an 
application. 

12:15 
John Wilson: I congratulate Mr Stalker on 

chairing what must have been, given the evidence 
that we have received this morning, very enjoyable 
meetings.  

I have a question for all the panel members. Has 
the process that the Government has carried out  
for the bill been the best possible process, 
particularly in light of Ms Hoyle’s comments? Ms 
Hoyle has said a number of times that the 
members of the organisations that were 
represented were unable to be fully consulted on 
the discussions in the group. Issues such as 
tenants’ rights when landlords have mortgage 
arrears are due for further consultation. Given Mr 
Stalker’s comments about the 1970 act versus the 
1988 act, should the Government have taken a 
little longer to ensure that all the loose ends were 
tied up, particularly as there is conflicting 
legislation, so that the bill was fit for purpose? 
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Fiona Hoyle: I have touched on that issue a 
couple of times. Overall, we would have liked a 
longer and more open consultation process during 
which we could have spoken to our members  
about the proposals in more depth. On the 
consultation periods that we are now being 
presented with on the bill and the consultation 
paper on tenants, there is an opportunity to ensure 
that the periods are longer so that all the points  
and unintended consequences can be put forward 
and to ensure that, if voluntary surrender 
provisions are to be included in the bill, they will be 
workable. I make a plea for more time now, 
please.  

David Forrester: I represented the FLA on the 
repossessions group, so my position is the same 
as that of Fiona Hoyle. Ideally, we would have 
liked more time to consult on the group’s on-going 
discussions, its report and the bill be fore giving 
evidence on the bill.  

Adrian Stalker: I understand that the 
Government came under political pressure 
because it faced what could be reasonably  
understood to be a looming crisis towards the end 
of last year, the legitimate argument that people 
are not utilising the rights that they already have,  
and people down south having rights under the 
same lenders that people in Scotland do not have.  
In those circumstances, it seems to me to be 
reasonable that the Government should have 
wanted to act quickly. I think that the processes 
that it has adopted are appropriate.  

I am not sure that the lack of consultation 
affected the work of the repossessions group on 
the more general level on which it operated. Since 
the report came out, I have not heard anybody 
suggesting that i f they had been on the group or i f 
they had had more time, they would have wanted 
to impact on the group’s conclusions in a different  
way or that they would have wanted the 
conclusions to be different.  

The Convener: I thank you all  for your time and 
for the interesting evidence that you have 
provided. There will  be a brief suspension while 
the witnesses change over.  

12:19 
Meeting suspended.  

165



SUBMISSION FROM BRITISH BANKERS ASSOCIATION 
 
1. BBA welcomes the opportunity to provide written evidence on the Home Owner 

and Debtor Protection (Scotland) Bill, which I will also be pleased to discuss at a 
forthcoming meeting of the Committee on 4 November 2009. 

 
2. The BBA is the leading association for the UK banking and financial services 

sector, speaking for 223 banking members from 60 countries on the full range of 
UK or international banking issues and engaging with 37 associated professional 
firms.  Collectively providing the full range of services, our member banks make 
up the world’s largest international banking centre, operating some 150 million 
accounts and contributing £30 billion to the economy.   

 
3. The call for evidence explains that, in January 2009, the Scottish Government set 

up a Debt Advice Forum to examine current information and initiatives on debt 
relief, debt advice and repossessions.  A separate sub-group looked specifically 
at the issues around repossessions.  The Bill seeks to put into legislation some of 
the “recommendations” made by those groups, which both reported to the 
Scottish Government in June 2009.  BBA was represented at the Debt Action 
Forum by Karen Titulaer of the Royal Bank of Scotland Group Plc, but were not 
part of the sub-group considering repossessions.  We therefore limit our 
comments to the legislative proposals contained within Part 2 of the Bill – 
Sequestration and Trust Deeds. 

 
Concern regarding limited consultation 
4. BBA was pleased to be involved in the work of the Debt Action Forum and 

provided significant input at meetings and by providing written comments at 
various stages during the drafting of the final report.  A repeated theme of our 
feedback was the need for full consultation of any proposals emanating from the 
work of the Forum that might be considered for legislative change.  As noted in a 
letter to Mr Fergus Ewing MSP, Chairman of the Debt Action Forum, dated 1 May 
2009, “Formal consultation of proposed legislative changes would of course need 
to extend to cover lenders not represented on the Forum as well as other 
interested stakeholders.”  I believe that in regard to creditor representation only 
members of the BBA and of the Finance and Leasing Association were 
represented at the Forum, and that other sectors may also not have been fully 
represented. 

 
5. We also wish to point out that the Debt Action Forum specifically did not make 

“recommendations” to the Scottish Government, but put forward a number of 
areas to be given further consideration for possible changes to legislation.  The 
introduction to the report clarifies the position: “Not all members have had the 
opportunity to fully consult internally with their parent organisations and relevant 
stakeholders prior to this report being prepared.  The report indicates where there 
were areas of broad agreement and any disagreement along with specific 
comments made during discussions.  Members recognised that further 
consultation will be necessary in some areas.” 

 
6. Given that the tight timetable the Forum was working to made it impossible for 

our members to fully consider the implications of the proposals put forward to the 
Forum, and that representation at the Forum was limited, we believe that further 
consultation of the proposals should be undertaken before being progressed 
through the Scottish Parliament.  We furthermore believe that full consultation 
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should be undertaken of any of the remaining matters discussed in the report 
before further legislative change is considered. 

 
BBA’s approach to the work of the Debt Action Forum 
7. BBA supported the work of the Debt Action Forum in considering the issues for 

consumers who are currently facing financial difficulty and identifying where 
action might be needed to ensure people in debt have realistic options and do not 
lose their homes unnecessarily.  However, as noted in our written comments on 
the draft Interim Report “it is inevitable that in recessionary times some 
customers will suffer changes in their circumstances with no prospect of 
improvement over the medium to long term.  In such cases retaining a property 
they can no longer afford may be to their long term detriment and it is crucial that 
this is factored into considerations”.  We further suggested a number of key 
principles relevant to our view of the proposals considered by the Forum; namely: 

 
• Borrowed money should be repaid where possible 
• Any changes proposed must not prejudice those that do repay their 

debts 
• Ability to recover sums due impacts ability to provide credit 
• Incentivisation across debt remedies available must be considered 

carefully to ensure that they do not drive the wrong behaviours/ advice 
 
8. Taking all our comments into account, we felt able to support the final report of 

the Forum as submitted to the Scottish Government, but on the understanding 
that this would be used as the basis of further consideration and consultation as 
discussed above.  Our position in regard to the specific proposals now being 
taken forward in the Bill, as previously notified to the Forum, is set out below: 

 
Detailed proposals in Part 2 of the Bill 
9. In regard to the proposal to widen access to bankruptcy on the basis of a 

certificate completed by an authorised person, BBA supported the proposed 
approach and welcomed the fact that certificates could only be signed by certain 
approved professionals to ensure the customer is kept fully aware of the 
implications and other options that may be available.  However, we did question 
whether consideration had been given to any potential “costs” incurred by debtors 
seeking to establish apparent insolvency and whether LILA would remain a viable 
and/ or cost effective route for consumers with low income and low assets in view 
of the proposed changes. 

 
10. We note that the Bill seeks to amend the definition of a Protected Trust Deed 

(PTD) so that it is extended to include trust deeds which exclude certain creditors 
or assets.  We consider this to be the aspect of the Bill of most significance to our 
members.  In the first place we are concerned at what might be considered within 
the category of “any other property of a class prescribed by the Scottish 
Ministers” and have previously requested further clarification of this.  Our general 
view, however, is that a customer’s assets (whether the family home or “other” 
assets) should be fully reflected in any proposal.  Although we acknowledge that 
in some cases there may be reason to propose exclusion of an asset, we suggest 
that the rationale for exclusion should be clearly articulated to enable creditors to 
understand the customer’s position and that exclusion should then only be 
available with the consent of creditors. 
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11. Further to the above point, we have previously suggested that proposals to 
exclude assets should be the exception rather than the rule to avoid a PTD being 
considered in preference to another route (e.g. Debt Arrangement Scheme, debt 
management programme), potentially resulting in reduced returns to creditors 
from customers who may be in a position to contribute more.  The implications of 
this need to be considered more fully and by taking into consideration any 
potential changes to the voting rights of creditors, which could arise from a more 
comprehensive review of the PTD framework as discussed at the Forum. 

 
12. In regard to the general power to sell property, the Bill sets out changes so that 

the same rules apply to trust deeds as to bankruptcies, requiring trustees to seek 
the relevant consent or permission of the sheriff in particular circumstances.  BBA 
has previously agreed in principle to extension of this protection, but has 
requested further clarification of how this would apply in different situations and 
therefore suggested it should be on a case-by-case basis rather than a blanket 
protection. 

 
13. BBA has taken a similar position in regard to the extension of the maximum 

period that a sheriff can postpone the granting of an application by a trustee to 
sell a debtor’s family home without consent from one to three years.  From a 
creditor’s perspective, the extension of the period of postponement would result 
in further delays in realising assets and making distributions to creditors, which 
could be particularly detrimental if the value of the property fell during this period.  
A reduced sale price would also be detrimental to the customer, as this could 
result in a mortgage shortfall which the customer would remain liable for.  In view 
of these considerations we believe that postponement should only be undertaken 
following full consideration of the circumstances. 

 
14. BBA has no objection to the new requirement that trustees of bankrupt estates 

under trust deeds must give notice to the local authority when repossession 
proceedings are raised.  Likewise, we support the proposal that trustees in 
sequestration should not longer be required to advertise the award of 
sequestration in the Edinburgh Gazette. 

 
 
15. There were a number of other areas discussed at the Debt Action Forum where 

legislative change might be an option.  We hope that these will be fully consulted 
on, with opportunity for all relevant stakeholders to consider the potential impact. 

 
16. I look forward to further discussion of these issues on 4 November.  
 
Eric Leenders 
Executive Director 
 
30 October 2009 
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SUBMISSION FROM THE INSOLVENCY PRACTITIONERS ASSOCIATION 
 
 
Introduction to Insolvency Practitioners Association (“IPA”) 
1. The IPA is one of seven professional bodies recognised by the Insolvency Act 1986 for 

the purpose of authorising and regulating individuals to act as insolvency practitioners 
(“IPs”), and is the only body whose membership consists wholly of those involved in 
insolvency administration or insolvency-related work.  
 

2. It authorises the second largest number of IPs in the UK, and has recently been 
designated a Competent Authority for the purpose of Approving Intermediaries to assist 
debtors in obtaining Debt Relief Orders.  The Association was formed in 1961 as a 
discussion group of accountants specialising in insolvency and is a keen contributor to 
developments in the insolvency profession.   
 

3. The IPA launched an insolvency-specific examination in 1981 at a time when the 
accountancy bodies were removing insolvency papers from their examinations. The 
examination became the basis in 1989 of the profession-wide Joint Insolvency 
Examination (“JIE”) which is the standard qualification to become an insolvency 
practitioner.  
 

4. In 1995, student members of the IPA sat the first exam for the IPA’s Certificate of 
Proficiency in Insolvency (CPI).  This exam is now widely recognised by the insolvency 
profession as a challenging intermediary exam to the JIE and a useful training tool for 
IPs’ staff to gain essential skills for administering all types of insolvency cases.   
 

5. The IPA recently launched its Certificate of Proficiency in Personal Insolvency (CPPI), 
specifically designed for students specialising in the personal insolvency and debt 
resolution field. 
 

6. The Association has approximately 2,000 members, and authorises 400 appointment-
taking Insolvency Practitioners. 

 
Executive Summary 
7. We support the need to bring through legislation to deal with the huge problem being 

faced by individuals who are being made homeless due to difficulties maintaining their 
mortgage.  This area has had full consultation from the Debt Advice Forum (“DAF”) and 
we agree that the government has a duty to pass legislation to deal with this issue. 
 

8. Part 2 of the Bill has not had the same level of consultation or input from all 
stakeholders. It contains proposals which have wide reaching unintended 
consequences for those individuals it is purported to be seeking to help, as well as 
having the potential to massively increase the public cost of administering personal 
insolvency within Scotland. The knock on effect for the Scottish economy has to be 
considered further and the changes may lead to an increase to the cost of credit for all: 
many of the dividends enjoyed by creditors from Trust Deeds administered in the 
private sector will disappear and be replaced by a diminished return in publicly funded 
sequestrations, with the total number of sequestrations spiralling. 
 

9. The proposals as they stand are anti-competitive as private IPs are being excluded 
from acting as Trustee following the granting of a Certificate for Sequestration. 
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10. Our suggestion would be that Part 2 of the Bill is held over and the related issues form 

part of the wider consultation on personal insolvency scheduled to take place in 
November. This will reduce the risk of unintended consequences following the scant 
consultation on the issues.  

 
Background to Bill and Process of Consultation 
11. Clarification was sought from the Scottish Government as to which matters flowing 

from the DAF report would form part of consultation. On behalf of the Scottish 
Government, in July this year the AIB advised that there would be a Debtor Protection 
Bill to bring forward certain measures and protections to help those facing 
repossession, and that there would be a second Bill dealing with, amongst other things, 
bankruptcy and homelessness, and that this second Bill would be subject to public 
consultation.  
 

12. The AIB advised that there would not be consultation on the Debtor Protection Bill as it 
reflected areas where there was “broad consensus at DAF”. It now appears that this 
Debtor Protection Bill has evolved into the Homeowner and Debtor Protection 
(Scotland) Bill now being considered. Regardless of the lack of consultation on the 
findings and recommendations of DAF, it is questionable as to whether the “broad 
consensus” at DAF to which the AIB has previously referred existed. 
 

13. Protected Trust Deeds (“PTD”s) are proposed voluntarily by individuals and it is in fact 
an exceptional rarity for the forced sale of a home to occur as part of the PTD process. 
ICAS reports that a survey of 21 IP firms covering their 2835 Trust Deeds for the last 
12 months revealed that no evictions had been instigated by a Trustee acting under a 
Trust Deed. Accordingly, there is no place in a Bill put forward without consultation and 
aimed at tackling repossession issues for matters concerning excluding assets in PTDs 
and furthermore entry routes into sequestration. 
 

14. We had looked forward to contributing to a wider debate and some form of consultation 
on excluding assets from PTDs, and given the above mentioned assurances received 
from the AIB regarding the content of forthcoming Bills, are concerned that we, and 
many other stakeholders, have been excluded from that process. 

 
Areas of the Bill for Comment 
15. The IPA understands that a number of the proposals within the Bill flow from the work 

and final report of the DAF. We were not approached to form part of DAF, or invited to 
offer any other form of input. Accordingly, whilst we applaud the intentions within the 
Bill with regard to the areas surrounding repossession, we have no comment to make 
in respect of these areas. We shall confine our views to those areas within the Bill 
relating to insolvency matters, specifically: 

 
• Introducing the Family Homes protections of Section 40 of the Bankruptcy 

(Scotland) Act 1985 to Trust Deeds. 
• Extending the period referred to within Section 40 from one year to three years. 
• The exclusion of the family home from a PTD. 
• The exclusion of a creditor from a PTD. 
• The introduction of the Certificate for Sequestration. 
• The removal of the ability to self sequestrate on the basis of a trust deed failing 

protection. 
• Proposal to abolish the requirement to advertise in the Edinburgh Gazette 
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16. These matters will be considered in turn as follows: 
 
Introducing the Family Homes protections of Section 40 of the Bankruptcy 
(Scotland) Act 1985 to Trust Deeds 
 
17. An individual proposes a Trust Deed to creditors voluntarily. The forced sale of a family 

home in a PTD is accordingly an exceptional rarity. ICAS reports that a survey of 21 IP 
firms covering their 2835 Trust Deeds for the last 12 months revealed that no evictions 
had been instigated by a Trustee acting under a Trust Deed. There were 14 evictions 
arising from sequestrations administered by the same sample study of IP firms; indeed 
4 of these cases were sequestrations where the AIB had subsequently been appointed 
to act as Trustee. 
 

18. Accordingly, in our view this proposal appears to be based on a flawed perception and 
is sufficiently important to require full consultation.  

 
Extending the period referred to within Section 40 from one year to three years 
19. This could have the unintended consequence of extending the period within which the 

Trustee has the power to deal with the heritable property; at the moment, current 
guidance is that action should be taken within 12 months to allow the debtor to take 
appropriate steps to provide accommodation for his family. 

 
 
The exclusion of assets from a Protected Trust Deed 
20. The Final DAF report indicates that the exclusion of a specified asset from a PTD was 

considered, but in the context of having creditor consent to that exclusion. 
Furthermore, section 3.3a of the final DAF report indicates no positive agreement to 
this proposed change amongst the DAF group.   

 
21. The report does indicate concerns over these proposals: the Law Society of Scotland 

commented that they would require “further information on this”; the British Banking 
Association commented that such an exclusion should be “an exception”; the Institute 
of Chartered Accountants of Scotland stated they “do not see the need for this”; and 
the Finance and Leasing Association required “clarification on what would constitute a 
specified asset”.  

 
22. There are no positive views expressed in the report from the other members of the 

DAF group. Regardless of whether the make-up and views of DAF are adequate to be 
considered as consultation, in our view there simply does not appear to have been any 
form of “broad consensus” at DAF. 

 
23. The PTD process forms part of a suite of debt relief options available to an individual 

encountering debt problems. It is inextricably linked to Sequestration, particularly as a 
PTD may lead to Sequestration: a creditor who objects to a trust deed or thinks the 
outcome is prejudicial may petition for Sequestration. Indeed the signing of a Trust 
Deed, even without any attempt at subsequent protected status, constitutes an 
individual’s “apparent insolvency” – one of the qualifying criteria a creditor must show if 
petitioning for an individual’s sequestration. Once a PTD is up and running, the Trustee 
may sequestrate if it is apparent that the original proposal made may not be met, or if 
Sequestration would bring about a better return for creditors. 

 
24. Given the above, we have sought clarification from the AIB as to what the future 

intentions are for the Family Home in a sequestration. We have been advised that 
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there are “no preferred options” and that policy will be developed on the basis of the 
responses to the consultation scheduled to take place in November.  

 
25. Our view is that any tinkering with asset exemption in the PTD process is inviting 

unintended consequences if not considered in tandem with the position in 
Sequestrations. 

 
26. As the legislative changes proposed in the Bill currently stand, an individual may enter 

into a Trust Deed with the sole intention of resolving debt problems and protecting their 
home. In actual fact, there is the potential risk of sequestration, and consequently the 
family home being attacked. These risks have been identified before by AIB: the 
revised Trust Deed Regulations introduced in April 2008 require the debtor to sign a 
statutory declaration indicating that they are aware that signing a trust deed may lead 
to their sequestration and no longer being able to stay in their place of residence. 

 
27. There is also a clear risk of particular creditors taking a more aggressive approach to 

debt recovery by attempting to sequestrate a debtor in order to attack a family home 
before the debtor is able to exclude it by proposing a suitable trust deed. 

 
28. It is accordingly difficult for us to comment on the provisions of the Bill as they form part 

of a bigger picture. There are however clear risks and potential unintended 
consequences.  If this proposal is accepted, there is a risk that some debtors may 
abuse the position by incurring high amounts of unsecured debt and the creditors are 
left with a diluted asset position in which to recover their losses because the debtor is 
able to propose a Trust Deed where a property which may have substantial equity is 
excluded.   

 
29. Creditors are more likely to object or exclude themselves from such a proposed Trust 

Deed as the dividend would be lower due to the inability of the Trustee to realise the 
equity in the debtor’s family home.  This could lead to more Trust Deeds failing to 
become protected and a corresponding increase in sequestrations being administered 
by the state rather than the self funding private Insolvency profession. 

 
30. The matter should be withdrawn from this Bill and form part of the November 

consultation. Otherwise, there will either be a risk of unintended consequences as 
outlined above, or of the November consultation being steered in a direction to fit with 
this Bill – in an area where we are told policy has yet to be formed. 

 
The exclusion of a creditor from a PTD 
31. It is our view that this proposal requires further clarification with all groups, in particular 

those who were not part of the DAF process, for the following reasons: 
 

• It is not clear from the Bill what would happen if a creditor chooses to exclude 
himself from a proposed Trust Deed – can that creditor act as if the Trust Deed 
were not in place and continue with diligence (including sequestration) against 
the debtor to recover the amount owed? 

• What happens to the debts owed to those creditors who have excluded 
themselves from the Trust Deed process with regard to continuing interest and 
charges?  At present, all creditors whose claims are accepted in a Trust Deed 
agree to claim the amount outstanding at the date the Trust Deed came into 
force and not to apply any further interest or charges. 
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• The Bill does not make clear whether the debtor would ever be able to obtain 
debt relief and therefore discharge from those creditors who have excluded 
themselves from the Trust Deed. 

• The final comment is that this proposal is likely to result in a two tier system 
where the debtor is obliged to make provision to pay those creditors who have 
not been included in the Trust Deed as well as paying his agreed contribution to 
his Trustee for those creditors who have been included.  The excluded creditors 
could very well receive a preferential payment at the expense of those creditors 
who have accepted the Trust Deed proposals. 

 
 
The introduction of the Certificate for Sequestration 
32. Section 3.5(a) of the final DAF report indicates that the suggestion of a Certificate of 

Insolvency as an entry route to sequestration was supported by “some” DAF members. 
Again, this does not appear to be broad consensus. The AIB, in the Meet the 
Accountant seminar held on 8 September stated that “nothing has been finalised as the 
certificate is only an option at this point”  The Bill goes further to state that the AIB 
would be the only person eligible to act as Trustee in any petition which follows the 
granting of such a Certificate.  The AIB’s policy team has admitted that this part of the 
proposal was not submitted to DAF and has the result of removing the element of 
choice from a debtor as to who he would prefer to act as his Trustee. 

 
33. A mandatory appointment of the AIB as Trustee in sequestrations arising out of a 

certificate is unacceptable to our members. 
 

• Choice is taken away from the individual with debt problems – for example they 
have no option to deal with a local trustee either face to face or otherwise. 

• If creditors object to a PTD then an individual’s only option may be to 
sequestrate using the certificate – with the mandatory AIB appointment. This is 
anticompetitive in nature and removes work which would have otherwise been 
conducted by the private sector. 

 
34. It does appear that the inclusion of the AIB as Trustee in all such cases (which was not 

discussed at DAF) is effectively amounting to the nationalisation of Scottish personal 
insolvency work. 

 
35. We understand the desire to widen access to debt relief, particularly to those who do 

not qualify for the LILA route introduced in April 2008 or their income is insufficient to 
support Trust Deed proposals. We feel however that the proposals suggested in the 
Bill require further consultation for the following reasons: 

 
• The proposal could result in another significant increase to the public purse of 

the cost of administering sequestrations flowing from the introduction of the 
certificate. Individuals without assets or income to fund the cost of their 
insolvency will be attracted to this route. The AIB statistics show there were an 
additional 9,417 LILA sequestrations alone following the introduction of this 
route to sequestration in April 2008.  This would be an additional nationalisation 
of Scottish personal insolvency. 

• It has not been made clear what form this Certificate should take or the 
background steps the person signing the Certificate – which has also to be 
clarified – should take to ensure the information they are being provided with is 
accurate. Our members would be concerned that they would be attracting future 
liability for their part in subjectively deciding on what is effectively the apparent 
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insolvency of an individual – an area otherwise clearly defined in the existing 
legislation.  

• There is a possibility that some individuals may see the Certificate as providing 
them with an easy option to obtain debt relief within 12 months at the expense of 
the public purse. Those individuals may have previously worked hard to put a 
self funding Trust Deed proposal together – but will not have an incentive to do 
so in the future. 

• No consideration appears to have been given to the additional stress that would 
be borne by the debtor if the administration of his financial circumstances were 
to move from an experienced and qualified Insolvency Practitioner to a 
government department staffed entirely by unqualified personnel.  It is likely that 
there would also be a duplication of the work that had already been carried out 
by the IP to check the information provided and to value the debtor’s estate. 

 
The removal of the ability to self sequestrate on the basis of a trust deed failing 
protection. 
36. This part of the proposal is anti-competitive and removes the right of the debtor to 

choose his Trustee which compromises human rights. 
 

37. As stated above, it is likely that the debtor would suffer some additional stress while his 
details were re-verified by the AIB. It has been acknowledged by the previous office 
holder, Gillian Thomson, that her department was unable to employ experienced 
insolvency personnel as highly trained staff are more costly to attract and retain. 

 
Proposal to abolish the requirement to Advertise in the Edinburgh Gazette 
38. There is a risk that some creditors could be deprived of knowing that sequestration has 

been awarded and would be unable to submit a claim or obtain VAT Bad Debt Relief. 
 

39. A search in the Register of Insolvencies is carried out to verify the status of a particular 
individual. Large creditor groups are not able to verify their entire customer base on a 
daily basis to be alerted to insolvencies – the Edinburgh Gazette is essential to enable 
them to cross reference against their records. 
 

40. Areas of insolvency law concerning thirds parties’ dealings with the debtor’s estate 
after insolvency are linked with the publication of the Edinburgh Gazette notice. The 
abolishment of advertising in the Edinburgh Gazette would render such provisions 
inoperable. 

 
Conclusion 
41. The overriding view of IPA members is that the first part of the Bill follows the 

proposals outlined by the main DAF committee and the sub-committee which 
considered the huge problems encountered by people being made homeless due to 
being unable to maintain their mortgage. 
 

42. We strongly feel that Part 2 of the Bill has the capacity to delay matters as it contains 
proposals which were not discussed fully at DAF, and in some cases not discussed at 
all – further consultation is now required. Part 2 of the Bill should be held over for 
another bill which would allow the government to pass legislation dealing with family 
homes unencumbered by the need to consult fully with a wider stakeholder group on 
issues not relevant to property. 

 
Insolvency Practitioners Association 
27 October 2009 
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SUBMISSION FROM THE INSTITUTE OF CHARTERED ACCOUNTANTS OF 
SCOTLAND 

 
 
1. The Institute of Chartered Accountants of Scotland (ICAS) is pleased to 

have the opportunity to submit its views on this Bill to the Local 
Government and Communities Committee. ICAS welcomes the invitation 
to supplement this written evidence by providing oral evidence at a 
meeting of the Committee on 4 November 2009.  

 
2. ICAS authorises and regulates the vast majority of Scotland’s Insolvency 

Practitioners (IPs). IPs deal on a daily basis with debtors, providing free debt 
advice and acting as trustees. IPs also act as agents for the Accountant in 
Bankruptcy (AiB), where the agency is the permanent trustee in sequestration. 

 
3. Our interest in this Bill is largely concerned with Part 2 – Sequestrations and 

Trust Deeds. 
 
4. ICAS was a member of the Debt Action Forum (DAF), set up by the Minister for 

Community Safety, Fergus Ewing, and had input into some of the changes 
proposed within this section of the Bill. We welcome the majority of these 
changes, which will introduce sensible measures to protect debtors in Scotland.  

 
5. That protection has to be balanced with the rights of creditors. The Bill must 

also ensure that debtors and creditors continue to have a range of choices in 
debt relief and the safeguards provided by properly qualified and regulated 
experts. 

 
6. We have concerns about two aspects of Part 2 of the Bill: 
 

i. The removal of the family home from protected trust deeds and any other 
assets subsequently prescribed in regulations. If passed into law, this could 
have a serious economic impact and deny choice to debtors and creditors.  

ii. The provisions relating to the certificate for sequestration.  
 
The Intentions of Part 2 of the Bill 
7. The Bill has two main aims. First, to provide greater safeguards for the debtor’s 

family home in the insolvency process. Second, to ensure that all debtors can 
access a debt relief mechanism, including more flexibility for trust deeds. We 
support both of these intentions in principle. 

 
The Debt Action Forum – Concerns over lack of consultation  
8. The Debt Action Forum (DAF) was set up to consider, in light of the economic 

downturn, early actions that could be taken to help debtors. The group 
represented a wide range of views from those involved in debt issues. ICAS 
remains concerned that, despite suggesting the group should include 
unsecured creditor representation, their views were never fully considered.  

 
9. How to treat the family home was discussed at the DAF. It was recognised as 

an issue of major importance. As such, the conclusion in the final DAF report of 
June 2009 stated, “Members accepted that the whole subject of action 
against property was complicated and affected a lot of areas. They agreed 
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that this paper raised a number of issues which should only be 
considered after a full public consultation.”1 

 
10. Given this conclusion, we are surprised that a concrete proposal affecting how 

the family home may be dealt with in a protected trust deed appears in this Bill, 
without any consultation having taken place. We have had no explanation as to 
how this proposal was arrived at, and on what evidence it is based.  

 
11. Notwithstanding the fact that there has been no agreement on this proposal at 

the DAF, it has now become difficult to see the ‘big picture’ in terms of how 
debtors are to be treated in relation to their family home. Although this Bill 
affects how the family home may be treated as an asset in a protected trust 
deed, it does not consider how it will be dealt with in future in a sequestration. 
Apparently, this will be discussed in a consultation beginning in November, to 
be resolved in the Debt and Family Homes Bill. Furthermore, there is an 
ongoing consultation on the Debt Arrangement Scheme, which also deals with 
protection of the family home. This means a potential lack of consistency and 
clarity for all stakeholders with an interest in this legislation. 

 
Option to exclude the family home and other assets from protected trust deeds 
12. Protected trust deeds are a voluntary arrangement between a debtor and his 

creditors. Protection is gained by creditor consent, allowing a trustee to handle 
the debtor’s total assets in order to return money (the dividend) to creditors. 
When the trust deed is protected, the debtor is free from the risk of legal action 
from his creditors. It is a commonly used debt relief mechanism in Scotland and 
has worked effectively for many years. 

 
13. The Bill changes the status quo by allowing the exemption of the family home 

from protected trust deeds and giving discretion to Scottish Ministers to allow 
the exemption of other specified assets. We believe there are other technical 
issues with the definition of trust deeds in the Bill, which we would be happy to 
address at stage two. 

 
14. ICAS believes that the proposal seeks to address a problem that does not exist. 

In a survey which included Scotland’s biggest personal insolvency practitioners, 
there was not a single eviction by a trustee in a trust deed out of a total of 934 
protected trust deeds in the past year, where the family home was an asset. 
There were zero forced sales. The reality is that it is secured lenders who 
repossess properties and evict owners, as they have first call on the assets. 
The IP community, legal community and creditor community already work 
together to ensure that protected trust deed debtors rarely end up in a situation 
where they find themselves homeless. It is the debtors’ decision to grant a trust 
deed and the implications for the family home are explained in detail to the 
debtor by an IP before the debtor decides the course of action to pursue.  

 
15. Against this background, ICAS believes exclusion of the family home and other 

assets would send out a dangerous message. There is a real risk that where we 
currently have those who can and those who cannot pay we will be adding a 
third category of those who don't have to pay. The current proposals could 

                                                 
1 Final report of DAF under section 4.3 ‘Increasing the protections for family homes’ 
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invite debt abuse. It is not difficult to imagine a situation in which an 
unscrupulous debtor buys an expensive property partly funded by unsecured 
debt whilst failing to pay his creditors in the full knowledge that the unsecured 
creditors will not be able to rely on the equity in the house towards settlement of 
their claims.  Although it is up to creditors for a trust deed to become protected 
we have concerns about possible abuse. 

 
16. Further, we believe allowing the exemption of the family home and other assets 

will have the following outcomes: 
 

i. The creditor community is unlikely to agree to a debt relief process that 
excludes the major asset or assets from which a dividend can be paid. Often 
this asset is the family home. A trust deed that fails to become protected 
because creditors do not provide consent would result in a trust deed 
without protection – exposing the debtor to ongoing legal action by creditors 
and possible sequestration. An option that may then be open would be the 
certificate for sequestration route proposed in the Bill, however there are few 
details of how this would operate in practice and the criteria for eligibility.  

 
ii. The unsecured creditor community, including HM Revenue & Customs 

where the individual owes tax or VAT, lending institutions, small tradesmen 
and personal creditors, expects to be able to recoup debts from the debtor’s 
available assets. The reduced ability to recover debts would have a 
particularly damaging effect on smaller businesses, which lack the 
sophisticated credit control and debtor monitoring processes of larger 
entities. It could jeopardise their cashflow and potentially lead to graver 
consequences. The proposal could be a major disincentive to consumer 
lending in Scotland. 

 
iii. Institutional lending to smaller businesses would also be influenced by the 

higher risk premium. This could mean small businesses and others seeking 
credit in Scotland being treated less favourably by lenders. Secured lenders 
such as banks will also be conscious of Part 1 of the Bill which will restrict 
the rights of creditors in repossessions. The aggregate effect may be to 
tighten lending criteria.  

 
iv. The cost to the public purse arising from the reduction in assets available to 

meet Crown debts should also be considered. 
 
v. More debtors would be likely to enter sequestration. In the absence of clarity 

on the certification route, ICAS believes that this would be the consequence 
of more debtors having protection for trust deeds refused by creditors. 
Sequestrations can be a cost to the public purse whereas protected trust 
deeds contribute to it by providing fees to the AiB, by way of a levy paid by 
IPs to the agency. A big rise in sequestrations at the expense of the 
voluntary protected trust deed would fly in the face of one of the main 
intentions of the recent Bankruptcy and Diligence Act 2007, which sought to 
reduce the stigma of insolvency. 

 
17. ICAS believes that the amount of uncertainty and lack of clarity 

surrounding how the family home should be treated in personal 
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insolvency is too significant an issue to be decided without full and 
proper public consultation.  

 
18. We recommend that the proposal to allow exclusion of the family home 

and other assets from protected trust deeds should be removed from the 
Bill and considered alongside other personal insolvency processes such 
as sequestration. 

 
Certificate for Sequestration 
19. The certification route was conceived to solve one of the main problems the Bill 

sets out to address, by offering a route to debt relief for those debtors unable to 
access any form of debt relief. 

 
20. As currently drafted in the Bill, the test a debtor must pass to obtain a certificate 

for sequestration is one of “practical insolvency” defined as the inability to pay 
debts as they fall due. Practical insolvency does not, however, necessarily 
coincide with absolute insolvency, which means that a certificate for 
sequestration could be granted and allow a route into sequestration, even for 
those who have quite substantial assets.  

 
21. This is maybe the policy intention. However, if there are assets involved, the 

debtor should be allowed a choice as to who should be appointed. Private 
sector trustees have a great deal of experience in the valuation of assets and 
dealing with more complex cases and this option may be welcomed by debtors. 
IPs are highly regulated and trusted by the creditor community to deal with 
cases involving assets. At present, the Bill sets out that the AiB is the trustee in 
all certification cases.  

 
22. Certificates for sequestration would be granted by ‘authorised persons’. Before 

dealing with the debtor safeguard issues around authorisation we would again 
refer to the fact that there is an ongoing consultation on the debt arrangement 
scheme (DAS), which is considering issues relating to authorised money 
advisers. We suggest that if money advisers are to be considered as 
‘authorised persons’ for the purposes of granting certificates for sequestration, it 
makes sense that there is a coherent approach to the two processes.  

 
23. The authorisation process should have guiding principles – debtor protection 

and preventing abuse. We suggest that regulations should ensure: 
 

i. there is provision for the  person granting the certificate to have sufficient 
evidence to be satisfied that it is appropriate to grant it 

 
ii. the debtor can have confidence in the authorised person. This means 

authorised persons must be properly qualified to deal with debtors. They 
should be regulated and carry professional indemnity insurance. 

 
iii. penalties for abuse by unauthorised and unscrupulous advisers; and 

 
iv. penalties for abuse by unscrupulous debtors in obtaining a certificate without 

making a full disclosure.  
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ICAS solutions 
24. ICAS, in a report to the Minister for Community Safety in June 2009, set out 

simple solutions to the issues that Part 2 of the Bill seeks to address. We 
strongly recommend that members of the Committee read the report by 
following this link: 

 
http://www.icas.org.uk/site/cms/contentviewarticle.asp?article=6300 [Link no longer operates]
 
 
 
 
Ann Condick 
Director of Insolvency 
The Institute of Chartered Accountants of Scotland 
 
23 October 2009 
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

 
 
INTRODUCTION 
1. The Law Reform Insolvency Law Sub-Committee (the ‘Sub-Committee’) of the Law 

Society of Scotland has considered the Home Owner and Debtor Protection (Scotland) Bill 
and wishes to make the following comments.  

 

GENERAL COMMENTS 
2. Prior to addressing the proposed amendments, it is worth noting the issues within the 

current system which the Bill fails to address: 
 

• Borrowers in arrears frequently are unable to pay for legal advice. Their access to 
other types of organisations which can provide advice is limited, and in the absence of 
any other system, they must rely upon the information provided by the lender. This 
results in the majority of people currently doing nothing. 

• The Bill does not address the second tier lenders who generally adopt a far more 
aggressive approach, are faster to commence proceedings and are less likely to make 
attempts to reach an arrangement with the borrower to rectify their default.  

• Our experience is that approximately 80% of borrowers do nothing. Very few take any 
steps to engage actively with the bank. This is frequently the case because they are 
being pursued not only by their mortgage lender but also other creditors, for example 
utility providers, council tax, etc. Most banks would accept that they would wish to 
engage with a greater proportion of borrowers to ascertain if there is any possibility of 
restitution but the borrowers refuse to answer phone calls or will simply be 
uncontactable. This may well be due to the lack of independent advice to such 
borrowers. 

• The Bill fails to take into account that we already have a facility to protect borrowers in 
the form of the Mortgage Rights (Scotland) Act 2001. When discussions first 
commenced after the market crashed, Nicola Sturgeon was clear that Scotland already 
had sufficient protection although there has been an apparent change in her position. 
The courts already take a lenient approach toward mortgage rights and allow 
borrowers to represent themselves. They are also not prescriptive when it comes to 
the format of any documentation. 

 
3. The Sub-Committee is also concerned that the drafting of the Bill fails to take account of 

certain features of the current system: 
 

• Introduced in its current format, the Bill will result in a contradiction of several existing 
policies. In the recent past, it has been part of the Government's strategy to ensure 
that home ownership in the UK is increased to 70%.  If the Bill is introduced in its 
current form, it is likely that the availability of credit will be reduced.  The banks will be 
reluctant, understandably, to incur additional costs to take enforcement action which 
they will require to pass on to other customers.  In addition, it must also be the case 
that the banks may be less inclined to lend in circumstances where it is apparent that 
the Bill makes it considerably more difficult to evict the defaulting borrower. 

• A further Scottish Government target is to eradicate all unintentional homelessness by 
2012.  If the Bill proceeds in its current form, the mortgage market, which is already 
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constricted, is likely to become more closed which will leave the deficit of available 
housing to be filled by the private rental and social housing markets. 

• Finally, and on a practical level, perhaps most importantly, most court actions in our 
experience (which is market representative) do not result in an eviction.  The process 
is used as a mechanism to effect progress with the debtor and in most instances this 
leads to discussions with the debtor in turn leading to successful resolution of the 
problem.  It is only as a matter of last resort that prime mortgage lenders will start a 
repossession.  Common sense invariably prevails. 

 
4. Part 2 of the Bill contains sections proposing to change the law relating to sequestration in 

trust deeds. There have been significant changes in insolvency and debtor protection law 
in recent years and the Sub-Committee has some concerns that changes are being 
proposed without full consultation and without full consideration being able to be given to 
the overall impact of the changes on other debtor protection processes. Although the Bill 
contains a certain level of detail there is provision for the Scottish Ministers to make 
regulations and the detail to be contained therein. It is difficult to comment where some of 
this detail will be fundamental to the issues involved.  

 

SPECIFIC COMMENTS 
Section 1 
5. It is proposed that it will now be possible for a borrower to voluntarily surrender a property 

once a calling up notice has been issued and expired and an affidavit has been signed by 
the appropriate listed individuals.   
 

6. This introduces an additional legal requirement to obtain affidavit(s) and as a 
consequence additional cost and time will require to be spent attempting to obtain these.  
Voluntary surrenders have proceeded in the past as a consequence of a borrower 
executing standard forms created by the Bank and the legal team issuing a calling up 
notice which has been endorsed with the consent of the borrower to shorten the notice 
period. This procedure has been swift and cheap.  The voluntary surrender process is 
therefore unnecessary.  

 
Section 2 
7. Section 2 of the Bill removes the ability of the heritable creditor (residential properties) to 

proceed with an application in terms of Section 24 of the 1970 Act without first complying 
with the pre-action protocol requirements set out within the Bill.  The bank must now 
engage with the debtor prior to raising proceedings.  
 

8. The introduction of the pre-action protocol will delay the commencement of proceedings.  
The Banks already wait a period of between 2-3 months before commencing.  In order to 
comply with all these additional considerations it will take longer to obtain a decree.  Delay 
will increase a borrower's debt and potentially result in a greater losses for the Bank once 
the property is sold.   
 

9. In addition, as noted above, it is in many cases difficult for the Bank to engage with a 
debtor.  It will be very difficult therefore in some instances to comply with the 
requirements.  The standard proceedings raised on behalf of the Banks will require to be 
amended to address these issues to satisfy the courts that the Bank is entitled to proceed.  
The procedures utilised by the Banks will require to be amended to ensure that their legal 
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advisors have information to prove that the pre-action protocol steps have been followed.  
This will result in additional administration costs and legal time. 
 

10. It is also not clear from the Bill what information must be submitted to the court to prove 
that the pre-action protocol has been complied with.  Given that much of the Bank's 
contact with a borrower will be over the telephone it may be difficult to submit evidence to 
the court which would satisfy the court that the protocol has been followed.   

 
Section 3 
11. If proceedings are raised to eject a person in occupation of a residential property it will 

now be made in terms of the summary application procedure. 
 

12. In practice, this section of the legislation means that Banks will require to commence 
proceedings in the small claims and summary cause court as in most instances a warrant 
for ejection is required.   It will also mean that all cases will call before the court as this is 
the procedure within the summary cause rules. This is already a busy court and it is more 
difficult to secure a date for the first calling of a case.  This is likely to place a considerable 
extra burden on the court and a delay in hearings being fixed to allow the Bank to obtain 
decree. 
 

13. When the case calls if the debtor is present, the court is required to address again the 
issues of the reasons for default, proposals, creditors’ steps, and ability to secure 
alternative accommodation.  This could take some time to complete in an already busy 
court.   

 
Section 5 
14. A decree granted in absence may be recalled by no later than 14 days after the execution 

of a charge.  The major change is however the right of an "entitled resident" to apply for 
recall.  
 

15. Again, there is an additional burden creating by delay and the costs of having to deal with 
the recall and then defended court proceedings. 

 
Section 6 
16. It will now be possible for lay representatives to appear in court on behalf of a debtor. 

 
17. This is sensible given that there is a lack of opportunity for access to justice if the debtor 

has no funds to obtain a solicitor's advice. 
 

Section 7 
18. It will now be necessary for a non-entitled spouse or partner of the debtor to provide their 

consent to reduce the calling up notice period to one month. 
 

19. This creates an additional burden for the Bank, delay and cost implications.  Calling up 
notices are generally used where there is co-operation and a voluntary surrender.  This 
will increase costs to a procedure which is generally only used in specific circumstances. 

 
Section 9 
20. Section 9 proposes change to introduce a simplified procedure for access to bankruptcy. 

There is reference to "an authorised person" being central to the process but no detail is 
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given as to what qualifications such a person will have.  Comments that we might have will 
be different if at one end of the spectrum such an authorised person simply needed to 
apply to become authorised whereas at the other end of the spectrum they were qualified 
to give debt advice, regulated and required professional indemnity insurance.  
Consultations are currently taking place with regard to the Debt Arrangement Scheme 
(“DAS”) and it is not know if there is any co-ordination intended for the qualifications that 
an "approved money advisor" under a DAS scheme would require and those of an 
authorised person under the Bill. If such regulations have already been drafted they 
should be circulated for consideration with the Bill.   
 

21. It is proposed that the authorised person must grant a certificate if the debtor is unable to 
pay debts as they fall due.  This could result in a debtor whose assets exceed their 
liabilities being sequestrated.  In such a situation there is no provision for an Insolvency 
Practitioner becoming the trustee and the Accountant in Bankruptcy automatically 
becomes the trustee, which is surprising.  This could have a significant effect on how 
insolvencies are dealt with across Scotland with more concentration on such insolvencies 
being dealt with exclusively by the Accountant in Bankruptcy and the full implications 
thereof needs to be considered. This is particularly so as the Accountant in Bankruptcy 
has a dual role of trustee in some cases and regulator in all cases, resulting in the 
Accountant in Bankruptcy supervising the private sector and competing with it.  

 
Section 10 
22. Section 10 proposes a fundamental change to the law of Scotland.  When the Bill was 

published on the Second of October the Housing and Communities Minister Alex Neil said 
"Acting on the recommendations of the expert Debt Action Forum and the Repossessions 
Working Group, I am pleased that this Bill has attracted backing from across the political 
spectrum."  The Sub-Committee is concerned that section 10 may not be acting on those 
recommendations, and notes that the Forum’s final report stated the following:.  

 
“It must be noted that there was insufficient time to consider the paper in detail and 
some Forum members would have wished more time to reflect on the issues raised 
and an opportunity to fully consult with their membership on the potential impact of 
these issues.” 

“Members accepted that the whole subject of action against property was complicated 
and affected a lot of areas. They agreed that this paper contained a number of issues 
which should only be considered after a full public consultation.” 

23. There has been no full and proper consultation on the proposal to exclude matrimonial 
homes from protected trust deeds.  The Sub-Committee submits that a full consultation on 
the proposal should take place. If after full and proper consultation it is decided to 
introduce legislation then this should be done in a full and comprehensive manner.  
Various questions arise at this stage: 

• Why is this only proposed in a trust deed and not for bankruptcy as well? 
• What will the impact be on other debt relief processes such as the Debt 

Arrangement Scheme? 
• Is the existing law capable of dealing with any possible abuse by unscrupulous 

debtors? 
• If not, what additions are required to make them comprehensive? 
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24. As an example consider the following scenario:-  

25. Mr A wishes to buy a house and borrows £200,000 from a bank and £100,000 unsecured 
from relatives as he has no funds himself.  The loan from the bank is a common type of 
loan whereby Mr A puts his monthly salary into the loan account and would normally draw 
out some of the salary for living expenses with the balance being used to pay interest and 
reduce the loan.  Mr A decides to pay for most of his living expenses on credit cards which 
results in  his mortgage reducing faster.  Mr A gets into difficulties with his credit cards and 
is unable to pay his creditors who have built up over time to £90,000 during which time his 
mortgage is reduced from £200,000 to £130,000.  His liabilities in total exceed his assets 
as the house has not gone up in value and he signs a trust deed which excludes his 
house.  His relatives constitute a majority in number and value of Mr A's creditors and all 
vote to approve the trust deed.  Accordingly the trust deed is approved, becomes 
protected and Mr A has released himself from his ordinary creditors and retained his 
house. 

26. Anecdotal evidence suggests more and more first time buyers borrow from relatives to 
buy into the property market so this is not an academic scenario.  Existing gratuitous 
alienation and unfair preference legislation would be unlikely to be able to deal with this.   

27. Such points and how anti avoidance provisions might be created can form part of the full 
and comprehensive consultation. 

Section 11 
28. Since a trust deed is a voluntary act the debtor will have received advice on the 

implications for the family home before signing the trust deed. If it is decided to protect 
spouses, etc. in trust deeds then the proposed section 11 will achieve this for trust deeds 
which include the matrimonial home. 

 
Section 12 
29. Section 12 provides for advertising in the Edinburgh Gazette no longer to be required and 

this would seem sensible to reduce unnecessary expense.  
 

 

The Law Society of Scotland 
30 October 2009 
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11:25 
On resuming— 

Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 1 
The Convener: Item 2 is oral evidence on the 

Home Owner and Debtor Protection (Scotland) Bill  
at stage 1. Today we will focus on the bankruptcy 
aspects of the bill. I welcome the witness panel:  
Rachel Grant, partner at Brodies LLP, 
representing the Law Society of Scotland; Eric  
Leenders, executive director of the British Bankers  
Association; Maureen Leslie, partner at MLM 
Insolvency LLP, representing the Insolvency 
Practitioners Association; and Blair Nimmo, joint  
administrator and head of restructuring at KPMG, 
representing the Institute of Chartered 
Accountants of Scotland. Thank you for joining us 
this morning. 

The committee has received a lot of written 
evidence, which it has reviewed. In the interests of 
saving time we will go directly to questions. If you 
feel that certain areas have not  been covered, I 
will give you an opportunity to bring them up at the 
end of the session.  

Alasdair Allan (Western I sles) (SNP): There is,  
as the convener said, no shortage of written 
evidence, much of which has been submitted to 
the committee by insolvency practitioners. I invite 
Maureen Leslie to say more about why so many of 
the evidence papers from insolvency practitioners  
are so hostile to certain parts of the bill. Perhaps 
she and other panel members could provide 
evidence to back up the views that the profession 
has expressed. 

To take one example, we received a submission 
from Wilson Andrews, a firm of insolvency 
practitioners, in which strong language was used.  
It states: 

“There is a real r isk that w here w e currently have those 
who can and those w ho cannot pay w e w ill be adding a 
third category of those w ho don ’t have to pay. The current 
proposals w ill invite debt abuse.”  

Does the panel share that view? If so, can you 
provide evidence to back it up? 

Maureen Leslie (Insolvency Practitioner s 
Association): I will not comment on the 
submission from Barry Stewart of Wilson Andrews.  
He is not a member of the Insolvency Practitioners  
Association, and that area was not covered in our 
submission. Our main concern is that while we 
understand Parliament’s desire to react to what it  
views as a homelessness crisis, it is rushing 
through legislation that will potentially have 
significant unintended consequences. 

Alasdair Allan: Is that the view of the other 
witnesses? 

Rachel Grant (Law Society of Scotland): On 
behalf of the Law Society, I can say that the 
changes that the bill will produce are quite 
fundamental.  The proposals on excluding the 
matrimonial home from trust deeds was raised 
briefly at the debt action forum, but a consensus 
was reached that because those proposals  
involved such a fundamental change to personal 
insolvency and would potentially have far-reaching 
consequences, there should be full consultation on 
them. The Law Society understood that that would 
happen and was therefore surprised that the part 2 
changes were contained in the bill. In our view, the 
bill exists primarily to deal with debtors who face 
repossession, and there is an element of urgency 
to get through changes to protect people in the 
present economic climate. However, the same 
urgency does not exist in relation to changing 
personal insolvency legislation. The bill deals with 
important issues that affect the fundamental rights  
of both debtors and creditors, and it should not be 
rushed through. 

We need good law that is clear and 
understandable. That is not always easy to 
achieve—and it is rarely achieved when things are 
done in a rush. That is why the Law Society has 
requested—and still requests—full consultation to 
ensure that we get it right and that there are no 
unintended consequences or knock-on effects. We 
are looking for a coherent, joined-up approach to 
personal insolvency. Rather than dealing with trust  
deeds in isolation, we want to deal with trust  
deeds, sequestration and the debt arrangement 
scheme—indeed, the scheme is currently out to 
consultation.  

11:30 
Alasdair Allan: I appreciate the points that have 

been made about consultation, and I realise that I 
am concentrating on one particular paper, but the 
points that it makes are so strongly put that it is a 
good place to start if we are to find out whether the 
views expressed enjoy support in the Parliament.  
It is claimed that there is  
“a very real danger of moral hazard if the family home w as 
completely w ithdraw n as an asset … It is not diff icult to 
imagine a situation in w hich an unscrupulous debtor buys  
an expensive property partly funded by unsecured debt …  
in the full know ledge that the unsecured creditors w ill not 
be able to rely on the equity in the house tow ards 
settlement”.  

Is that view widely shared in your professions, or 
is it an isolated point of view? 

Eric Leenders (British Bankers Association):  
I wonder whether I might change the perspective 
slightly. The panel is supportive of whatever 
measures will help individuals who find 
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themselves in financial difficulty and who have 
debt issues. In response to the point that my Law 
Society colleague made, there is concern that  
some of the potential unintended consequences 
could have been drawn out  and reflected on more 
fully through a process of consultation. Some of 
the content of the documents that you have seen 
reflects an anxiety that those points have not been 
drawn out in that way.  

In our submission, we suggested that several 
principles could be applied, including in situations 
in which debtors or borrowers are able to repay 
their debts—and they should always be 
encouraged to do so. We suggested that any 
changes should not necessarily prejudice people 
who repay their debts. There should not be a 
mechanism whereby the legislation can be gamed, 
which would not be in anyone’s interests in the 
long run.  

There is a correlation between the availability  
and pricing of credit and the amounts of debt that  
need to be written off. That point could be further 
drawn out—perhaps it will be in the course of this  
evidence session.  

We found that, south of the border, particularly  
in relation to individual voluntary arrangements, 
where the market is perhaps inappropriately  
regulated, incentivisation may have led third 
parties to encourage people in financial difficulties  
to seek solutions that are not necessarily in the 
best interests of all the parties concerned. We 
would be keen to explore that aspect further with 
you, too. 

Alasdair Allan: Do other panel members share 
that view that there are lessons to be learned from 
the experience in England? 

Blair Nimmo (Institute of Chartered 
Accountants of Scotland): We are not in the 
best position to talk about that—Eric Leenders  
probably is. Returning to the original question 
about the ability of debtors to abuse the process, 
ICAS sees some potential for that to happen. In 
simplistic terms, if a householder decides to build 
an extension or garage with the support of a local 
tradesman or with the help of unsecured lending,  
they can put themselves into some form of 
restricted trust deed immediately after having built  
it. Theoretically, that person could retain the equity  
in their extension or garage at the expense of the 
debt that is due to the trader or lender. You can 
appreciate the potential for the process to be 
abused. 

Rachel Grant: IVAs effectively achieve the 
same purpose in England as trust deeds achieve 
in Scotland, but they are quite different creatures.  
It is not possible to transfer bits of the law 
concerning IVAs that we think are quite good into 
the law relating to trust deeds. That will just not  

work—it is a recipe for disaster. If the Government 
likes what happens down south and likes the IVA 
approach, something completely new will have to 
be brought in; the two things are not the same 
animal, and it is not possible simply to take the 
good bits and leave behind the bad. 

I agree with Blair Nimmo that there is potential 
for abuse by debtors. Debtors might also be 
adversely  affected. If creditors become aware that  
debtors might exclude assets and thereby 
potentially prejudice them, they might be 
encouraged to be far more proactive and 
aggressive in their approach. That might lead to 
more sequestrations, which is not necessarily a 
good thing because it restricts the debtor’s 
choices. 

Maureen Leslie: I want to pick up on a point  
made by Rachel Grant. If the committee thinks 
that what is going on in England and Wales is a 
good thing, that is fine. I represent the IPA, which 
regulates a large number of practitioners in 
England and Wales. As Rachel said, an individual 
voluntary arrangement is an entirely different  
animal. The bill says that we can propose 
excluding the family home, but once that has been 
put into a trust deed, the only mechanism for 
creditors who are not happy with that is to reject it. 
The trust deed would therefore fail, and the only  
recourse that the individual would have would be 
to go into sequestration, which puts the family  
home at risk. That is the unintended consequence.  

An IVA is a negotiated document whereby a 
debtor can put proposals to his creditors, who are 
entitled to propose modifications to that document,  
which is what happens in practice. If the 
committee sees the IVA process as a better 
process for resolving issues, it should bear in mind 
the fact that an IVA is a different statutory animal. 

Blair Nimmo: The knock-on impact could be 
that, because of the creditors ’ rejection of the trust  
deed or their more aggressive pursuit of the debt,  
there could be more sequestrations and more 
homes at risk. 

The Convener: As well as the potential for 
abuse and sequestration, is it too fanciful to think  
that what has been proposed—this point has been 
mentioned in some of the evidence—could lead to 
more stringent lending criteria and higher rates in 
Scotland? Could it create a two-tier lending 
framework, with one framework for the rest of the 
UK and another for Scotland? Could that be a 
serious unintended consequence if we go ahead 
with things as they stand? 

Blair Nimmo: We believe so. If a creditor has 
access to a debtor’s home in England and Wales,  
but not in Scotland, the risk to the creditor is  
increased, and there is a price to pay for that risk. 
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Debt will either become less available or more 
expensive to people in Scotland.  

The Convener: Is that a given? Do all the 
witnesses agree with that? 

Maureen Leslie: Yes. 

Rachel Grant: The Law Society agrees with 
that; we mentioned it in our written submission. 

Eric Leenders: Just to expand on that, we must  
be careful to differentiate between different sectors  
and classes of lender. The banks position 
themselves as top-tier lenders in their view of the 
distribution of unsecured credit. The issue of 
pricing might only arise at the margins, but if one 
were to consider the provision of credit by near-
prime and sub-prime lenders, it would be a more 
acute consideration. 

At the end of the day, only three levers can be 
used when one is faced with increased risks to a 
lending model. The first is that pricing can be 
increased to cover anticipated losses; the second 
is that access can be reduced to mitigate the risk  
of loss; and the third is that the first two levers can 
be combined. Therefore, in the lower echelons of 
the credit market, the consequences could be a 
combination of reduced access and increased 
pricing.  

The Convener: So a market in which things are 
already quite difficult could get worse. 

David McLetchie: I invite the witnesses to 
comment on the processes by which the debt  
action forum came to its conclusions and report.  

We have heard that all  the forum’s members  
were required to take a vow of confidentiality, that 
there was no wider consultation with the 
membership of the organisations that were 
represented and that some bodies with a material 
interest, such as unsecured creditors, were 
excluded from participation in the process. A 
report was produced on that basis, and we find 
that we have a bill that contains proposals that  
were never discussed or, certainly, never agreed 
in the forum. Is that any way in which to make new 
law in Scotland in this important area? 

Eric Leenders: We participated fully in the 
completion of the report, on the understanding that  
that might lead to recommendations that would be 
consulted on, with some form of cost benefit  
analysis. The point has already been made that  
we seem to have missed out that middle part: a 
consultation and a cost benefit analysis that 
reflected the findings of the consultation. Given the 
confidentiality around the compilation of the report,  
we have not been able to consult our members as 
comprehensively as we might have wished.  
However, all those points are rather negative. At 
some point, something needs to get started. As a 
catalyst for debate such as we are having this  

morning, the report has served its purpose, to an 
extent. 

David McLetchie: Yes, but that is a different  
issue. It is no longer about having a catalyst for 
debate—we are considering a bill. Given your 
answer, is it fair to say that members of the debt  
action forum believed that their report and its 
recommendations would be the subject of a wider 
consultation process before the Government 
introduced any proposals such as those that are in 
the bill? 

Blair Nimmo: That is my understanding. There 
was a consistent view that a number of 
stakeholders were not involved in the discussion 
group and did not know that the discussions would 
lead to the bill that is before us. Many of the 
provisions in the bill were not discussed at  all.  
Some matters, such as the key issue of the family  
home, were discussed, but no consensus was 
reached. It was agreed only that further extensive 
consultation was required, because of the wide-
ranging impact that the proposals would have in a 
number of areas. Members of the forum who were 
involved in the discussions were surprised to see 
the bill in its current form.  

David McLetchie: So the Government is  
rushing to legislate in these areas without the 
support and consent of the stakeholders who were 
involved in the debt action forum.  

Blair Nimmo: We agree. 

Rachel Grant: That was the point that I made at  
the outset. In its submission, the Law Society  
refers to the final report, which states specifically:  

“It must be noted that there w as insuff icient time to 
consider the paper in detail and some Forum members  
would have w ished more t ime to reflect on the issues  
raised and an opportunity to fully consult w ith their  
membership on the potential impact of these issues.” 

The report also states: 

“Members accepted that the w hole subject of action 
against property w as complicated and affected a lot of 
areas. They agreed that this paper contained a number of 
issues w hich should only be considered after a full public  
consultation.” 

No one is suggesting that it is wrong to explore 
the issues or to consider excluding assets. The 
point is that there will be such fundamental knock-
on effects that are potentially undesirable for both 
debtors and creditors that full public consultation is  
required. Everyone here believes that that should 
now happen. We have the opportunity to have 
such consultation and we suggest that it takes 
place.  

The Convener: Mr Leenders is anxious to 
respond further.  

Eric Leenders: Like the Law Society of 
Scotland, I will rely on our written submission. In it,  
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we reference correspondence with Fergus Ewing,  
as chairman of the debt action forum, in which we 
stated: 

“Formal consultation of proposed legis lative changes  
would of course need to extend to cover lenders not 
represented on the Forum as w ell as other interested 
stakeholders.” 

In the submission, we go on to make the point  
that the “recommendations” were not  
recommendations per se and to draw the 
committee’s attention to the introduction to the 
report, which clarified the position by stating: 

“Not all members have had the opportunity to fully  
consult internally w ith their parent organisations and 
relevant stakeholders prior to this report being prepared. 
The report indicates w here there w ere areas of broad 
agreement and any disagreement along w ith specif ic 
comments made dur ing discussions. Members recognised 
that further consultation w ill be necessary in some areas.” 

11:45 
David McLetchie: In fairness to the 

Government, the view that we need legislation is  
born of the consideration that the number of 
repossessions may increase as a result of the 
current economic situation and that, therefore, we 
need to amend the law urgently to protect people 
who might otherwise be adversely affected by the 
operation of the existing law and procedures. That  
is a fair summary of the Government ’s view on the 
matter.  

Last week, when we asked members of the 
repossessions group what evidence exists that  
people are being evicted from their homes in a 
way that is prejudicial to their interests and does 
not give due consideration to their needs and so 
on, we were told that  there is  “very little evidence” 
to that effect. In fact, we were told that the 
evidence is barely anecdotal. Perhaps Mr Nimmo 
would like to comment on the following statement  
in the written submission from the Institute of 
Chartered Accountants of Scotland:  

“In a survey w hich included Scotland ’s biggest personal 
insolvency practit ioners, there w as not a single ev iction by  
a trustee in a trust deed out of a total of 934 protected trust 
deeds in the past year, w here the family home w as an 
asset. There w ere zero forced sales.” 

So, there is no evidence of prejudice in relation 
to part 1, and the submission from the Institute of 
Chartered Accountants of Scotland suggests that 
there is no evidence of evictions, in terms of law 
and practice, in relation to part 2. Why, then, are 
we considering the matter? 

Blair Nimmo: We carried out that study to get a 
proper indication of whether there was any 
evidence to support the idea that the legislation 
needs be changed to protect the family home. At  
meetings at which we spoke to practitioners who 
deal with a substantial number of such cases, the 

collective view was expressed that, over several 
years and several thousand cases, there has been 
very little evidence that any of us are having to 
force people out of their homes. We carried out  
that small study to get some proper evidence on 
the issue, and the conclusion was that there are 
no forced sales. To a large extent, that is because 
the trust deed involves a voluntary process in 
which the debtor enters into discussion with his  
trustee about where he is going. The process is, 
therefore, relatively consensual—it is not, as some 
people suggest, adversarial. In the two or three 
meetings that we had with the minister, we made 
the point that he seemed to be trying to solve a 
problem that does not exist. 

David McLetchie: Were those meetings with Mr 
Ewing? 

Blair Nimmo: Yes. 

David McLetchie: I see. According to Wilson 
Andrews, when Mr Ewing came along to his first  
meeting with the Institute of Chartered 
Accountants of Scotland, he had not read your 
report and, at the second meeting, he refused to 
discuss it—is that correct? 

Blair Nimmo: To be fair, at the first meeting the 
view was expressed that the report had been 
submitted too late and that he had not had time to 
consider it before the meeting. 

David McLetchie: He is a slow reader. 

Blair Nimmo: At the second meeting,  the view 
was expressed that it was so near to the 
introduction of the bill that it would be 
inappropriate for him to discuss it with us. 

David McLetchie: So, the report was never 
properly discussed with Mr Ewing.  

Blair Nimmo: The institute recommended that  
the aim of part 1—to ensure that the family home 
is protected—could be achieved in a relatively  
simple way by agreeing the protection of some de 
minimis level of equity, which would take 90 per 
cent of people out of the process. For most trust 
deeds, the level of equity is relatively low, so 
protecting a de minimis level of equity would 
exempt most people and achieve much of what  
the Government is trying to achieve by a much 
simpler process and without gi ving rise to the 
unintended consequences to which we have 
referred. Similarly, we recommended a variety of 
other mechanisms whereby the aim of part 2—to 
ensure that some form of debt relief is available to 
all—could be achieved by making several 
relatively small changes to the existing procedure 
that would not have any knock-on impact. To be 
honest, however,  we did not end up having any 
real discussion of those issues for the reasons that  
I have just given.  
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Maureen Leslie: Let me pick up a point that Mr 
Nimmo has made. First, the IPA was not invited to 
be a member of the debt  action forum and did not  
even know that the forum existed. Nevertheless, 
we are prepared to accept that the Institute of 
Chartered Accountants of Scotland could 
represent the interests of our members, all of 
whom are insolvency practitioners.  

Secondly, the IPA would support any piece of 
legislation that produced clarity in the law—for 
example, by providing for a de minimis level of 
equity below which we should leave a case alone 
because the costs of dealing with it would 
outweigh any potential benefit to creditors. We 
would appreciate and support such clarity, but we 
had no opportunity to take part in the 
considerations of the debt action forum.  

When we made representations in that respect,  
we were told that one piece of legislation would be 
followed by another, on which there would be wide 
public consultation. We were led to believe that  
certain elements that  have now appeared in the 
bill were to be part of the subsequent legislation 
that was to be opened up to full public  
consultation, and we are somewhat at a loss to 
explain what has happened.  

David McLetchie: Is the view of the 
organisations represented on the panel that it  
would be better to include the provisions in part 2 
of the bill in the forthcoming and more wide-
ranging legislation that is to be the subject of 
consultation, and that the bill is premature, rushed 
and might give rise to damaging unintended 
consequences? 

Maureen Leslie: That is the IPA’s view.  

Blair Nimmo: Speaking for ICAS, I agree 
entirely with that. 

Rachel Grant: As does the Law Society of 
Scotland.  

Eric Leenders: And my association.  

Rachel Grant: The very fact that we are having 
this discussion; that, as Mr Nimmo and Mrs Leslie 
have made clear, alternatives exist; and that, as  
we have confirmed, we have always been willing 
to work with the Government on clear good law 
supports the argument for full consultation.  

Jim Tolson: What effect will the bill have on 
advertising in the Edinburgh Gazette? We have 
heard that section 12, which removes certain 
requirements to advertise in that journal, will result  
in significant financial losses to the organisation 
and might well impact on jobs. Do the witnesses 
believe that the necessary  information will be 
available and accessible in the register of 
insolvencies? Moreover, with regard to plans to 
amend protected trust deed regulations to remove 
further requirements to advertise such deeds in 

the Edinburgh Gazette, do you think that the 
register of insolvencies can be extended to  
provide a similar service? 

Eric Leenders: We were quite comfortable with 
those proposals, but we had not considered the 
point made in the submission that I think you 
highlight about potential financial and job losses at  
that newspaper.  

Maureen Leslie: I, too, had not considered the 
point. However, I point out that, that in notifying 
creditors  of an insolvency event, the Edinburgh 
Gazette provides not only a single register for 
searching but a number of associated names. A 
creditor will have an awful lot more work to do if 
they have to identify and relate names in the 
register of insolvencies to their customer base.  

From an insolvency practitioner’s point of view,  
the most important point  is that publication in the 
Edinburgh Gazette brings an insolvency event to 
public notice. That has a number of legal effects 
that we can rely on; for example, as a result  of 
publication, a creditor is deemed to become aware 
of the information. There are other quite technical 
issues on which Rachel Grant might well want  to 
comment.  

Rachel Grant: I suppose that this is another 
example of unintended consequences. I agree 
with everything that Maureen Leslie has said. A 
whole section of case law relates to deemed 
knowledge, and the idea behind trust deeds or 
sequestration is that the general public need to 
know because, obviously, those who have signed 
a deed or who have gone into sequestration are 
restricted in what they can do. Whatever form it  
takes, advertisement is very important. I do not  
know whether the register of insolvencies will  
achieve the same result; after all, even in this day 
and age, not everyone has access to computers.  
Moreover, how regularly will the register be 
updated? I think that additional legislation will be 
needed to clarify when deemed knowledge is  
deemed to have become available.  

Eric Leenders: By extension, that suggests that  
advertising in the Edinburgh Gazette might be of 
more use to the involuntary creditor—for example,  
the small businessman who was mentioned 
earlier. There are other ways for our membership 
to access that information.  

Blair Nimmo: I do not disagree with Maureen 
Leslie or Rachel Grant. 

Jim Tolson: I appreciate those comments.  
There seems to be concern. As Ms Leslie rightly 
pointed out, the Edinburgh Gazette currently puts  
the information in the public domain, but the 
Government is seeking to use a more online way 
of doing that through the bill. Despite the concern 
about not everybody having access to computers,  
those who want to chase debts for whatever 
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reason will more than likely do so. I put it to the 
witnesses that the proposal is probably worth 
while, but there may be unintended 
consequences, as Ms Grant rightly said. 

Rachel Grant: In principle, there is no reason 
why the proposal should not be taken up.  
However, that is another example of something 
that should perhaps be considered more fully. 

Bob Doris (Glasgow) (SNP): There seems to 
be general resistance to many of the proposals in 
the bill. I do not mean that there is resistance to 
dealing with issues that exist; rather, I mean t hat  
there is resistance to the solutions that  have been 
offered. I listened carefully to Mr McLetchie, who 
tried to establish whether there is a problem that  
needs to be solved. During the exchanges, one of 
the witnesses said that there is not a problem that  
needs to be solved, but all of you seem to be quite 
upset about the solutions that have been offered 
to solve a problem that does not exist. If the family  
home is not currently an issue, which is what you 
have said, why are you bothered about its being 
excluded from a protected trust deed? That does 
not seem to follow logically. 

Rachel Grant: Perhaps I could help. It is  
important to understand what protected trust  
deeds are and why they were introduced. We 
have had t rust deeds for hundreds of years, but  
protected trust deeds were int roduced in 1985.  
They were viewed as things that would be more 
acceptable to debtors. There would not be a court  
process or the stigma of sequestration. However,  
the most important thing about protected trust  
deeds is that  the debtor is given debt forgiveness. 
They are discharged from their debts. Debt  
forgiveness is probably the most important thing 
from a debtor’s point of view. There is also debt  
forgiveness with sequestrations. Debt  
arrangement schemes are completely different.  

The creditor side of things must then be 
considered. If creditors were going to accept debt  
forgiveness for somebody who was not being 
sequestrated, they had to be satisfied that they 
would not be adversely affected. To protect  
creditors and ensure that they were no worse off i f 
there was a protected trust deed, it was important  
that the same assets that would be available to 
them in a sequestration became available to them 
in a trust deed. That is exactly how the law is  
drafted at the moment. 

It is being proposed that the house and possibly  
other assets could be excluded from the protected 
trust deed, but that effectively upsets the whole 
system, which looks to sequestration and the 
protected trust deed having the same 
consequences for both debtors and creditors. That  
is our concern. If the Government decides that  
matrimonial homes should be excluded from 
protected trust deeds, it seems to be sensible to 

exclude them from sequestration as well. The 
proposal as it stands puts everything out of kilter.  
The Law Society of Scotland is concerned about  
that. It is for the Government to make policy and 
decide where the balance lies between debtor and 
creditor, but a clear policy on which the law should 
be based seems to be missing in the proposal. I 
hope that that clarifies things.  

Bob Doris: Unlike my question, your answer 
was very clear. I appreciate that. 

I want to ask about protecting the creditor in the 
process. Representations have been made to me.  
I will give an example from where I stay. Let us  
consider a single parent living in an £80,000 flat in 
Maryhill in Glasgow that may be protected by a 
trust deed, and someone living in a £500,000 
house in leafy Edinburgh, where Mr McLetchie 
might stay, that is also guaranteed by a protected 
trust deed. I can imagine the single parent in 
Glasgow thinking, “I would like this flat to be 
guaranteed,” whereas it might not be 
unreasonable to expect someone who stays in a 
highly expensive property to staircase down or to 
expect some level of asset to be realised by the 
creditor from that property even if the family stays 
in it. Perhaps that offers a solution for protecting 
creditors and ensuring that they can realise assets 
that it is reasonable for them to realise without  
making vulnerable families homeless. For 
example,  could there be a capital ceiling on the 
level at which a property is secured by a protected 
trust deed? 

12:00 
Blair Nimmo: In its submission to the minister,  

ICAS suggested a de minimis level of equity that  
would not be subject to attack by anybody. That  
would be one way of protecting such people 
without opening the system up to abuse by those 
with a substantial level of equity that is more than 
enough to pay their creditors. That proposal was 
not taken on board.  

As the bill stands, what do debtors get out of the 
provisions? To a large extent, they do not get  
much out of them because, if sequestration stays 
as it is, a trust deed—which might become a 
restricted trust deed exempting a family home—
will not be protected. That will result in a 
sequestration, in which the family home will be up 
for grabs. In that circumstance, the debtor is no 
better off. Similarly, creditors will be no better or 
worse off simply because we will be back to 
sequestration. Creditors are arguably less keen on 
that because they have less control over it and it is 
more costly. From the perspective of trying to 
balance up the interests of creditors and debtors,  
there is not a lot in the provisions for either party. 
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Bob Doris: The point that I am driving at is that,  
although you might not like the solutions that have 
been offered and you do not feel that you have 
been consulted on them enough, you have made 
suggestions about how they could be amended to 
make them more workable. Assuming that the bill  
was to make its way through Parliament, would 
you be interested in further development of the 
idea of having a discussion on the level of equity  
in any property that was affected? 

Blair Nimmo: An informal protocol is under 
discussion with the majority creditors—the 
creditors  who tend to be involved in a number of 
such cases—whereby, even if that de minimis was 
not legislated for, the profession as a whole could 
work with the lenders and agree a figure that was 
acceptable to all parties. It could be part of a 
legislative process or could sit outside it. There is  
a fair amount of consensus on trying to make the 
process work for the benefit of debtors and 
creditors.  

Bob Doris: That is helpful. Looking through my 
notes on the matter, I see that some debts will be 
included in protected t rust deeds, but others will  
not, which might lead to an uneven playing field 
between creditors as they try to pursue debts. 
Who will have the advantage: a creditor whose 
debts are outwith the protected trust deed or one 
whose debts are within it? Some more information 
on that would be helpful.  

Maureen Leslie: That matter gives the IPA 
concern. I worked as a money adviser in the 
recession in the 1980s and I point to a potential 
unintended consequence of the provisions. I am 
certain that sub-prime lenders and others who 
lend to people at the margins of society—such as 
Provident Personal Credit, which was the big 
one—would seek to exclude themselves from 
every trust deed. Therefore, the bill may, in fact, 
disadvantage the people whom it tries to help. 

The Convener: How many people at the 
margins of society own a home with significant  
equity in it and how many people are evicted from 
a home that is worth £200,000? We have had a 
page or so of evidence from a money adviser that  
differs from all the rest. It is right to put that  
evidence to you. His view is that 

“proposals w ould be helpful in protecting debtors and w ould 
not result in any detriment to the vast majority of creditors  
in cases w here there are small amounts of equity. The 
practice is to some extent already prevalent in many trust 
deeds, w ith small amounts of equity being disregarded by  
trustees and nominal amounts being accepted for that 
equity, rather than full value payments. An example of this  
is w here a third party agrees to pay £500 for £3-4,000 
equity held”.  

He goes on to say—I will save you the pain of 
more quoting—that when third parties cannot be 

found, the debtor sometimes finds the money to 
make such a payment. 

I understand the anxiety about not being 
consulted and the fact that people do not like 
surprises that might have an impact on their 
business, but what is the extent of the problem for 
practitioners such as you? 

Blair Nimmo: We agree totally with the 
quotation. In practice, the vast majority of people 
have no equity or have relatively small amounts of 
equity. The existing process deals with that—small 
amounts of equity are ignored and consequently  
the family home is not touched. That is why we 
have 934 cases— 

The Convener: Where is the beef? Where is the 
argument? 

Blair Nimmo: In the study that ICAS conducted,  
90 per cent of cases involved less than £10,000 of 
equity. Such de minimis equity is already 
protected and an agreement could be made 
informally or under legislation that it would 
continue to be protected. However, we argue that,  
in the top 10 per cent, substantial equity could be 
involved and the measure could be open to the 
abuse to which we referred.  

The Convener: We are talking about 10 per 
cent. 

Blair Nimmo: A small number.  

The Convener: If we follow Mr McLetchie’s train 
of thought, the issue does not arise, because not  
many people lose the family home and the 
numbers are declining all along the way. What 
number of cases does 10 per cent equate to? 

Blair Nimmo: We could probably find a number.  

The Convener: That information would be 
interesting, because it would allow us to focus on 
the issue. 

Maureen Leslie: About 8,000 trust deeds were 
arranged last year. 

The Convener: Trust deeds vary. How many of 
them involved significant equity, as described by 
Blair Nimmo? 

Blair Nimmo: More detailed research would 
need to be done, but if the theory is that a figure of 
90 per cent applies, 90 per cent of 8,000 will have 
no equity over £10,000. Beyond that, equity could 
range dramatically from £11,000 to a substantial 
amount. 

The Convener: We heard evidence about  
unintended consequences—that the Scottish 
economy will be damaged, that people will lose 
their homes and that the system will be abused.  
Surely we are not  a million miles away from doing 
work that would reassure lenders that abuse 
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would be targeted. The measures would free 
thousands of people from the additional anxiety, 
cost and worry of losing their home. In the 
economic crisis, surely we as parliamentarians 
should pursue such a purpose. 

Rachel Grant: We do not disagree. We all 
agree that that aim should be achieved. Our issue 
with the bill is that it will not achieve what you 
described. Perhaps that is because the bill has 
been pushed through too quickly. We are all on 
the same side. We all agree— 

The Convener: I do not want to be overly  
dramatic, but the reaction from practitioners  uses 
strong language and is excitable about the 
consequences. We are talking about a relatively  
small number of people who might abuse the 
system. Surely we can look forward to productive 
discussions between your organisations and the 
Government to address the issues, rather than 
throwing the baby out with the bath water.  

Rachel Grant: As we have said, following on 
from the debt action forum, our approach is that  
we want to work with the Government. As I said at  
the outset, good law is in everybody’s interests. 

The Convener: We return to the question from 
my colleague Bob Doris. If the current proposals  
are unsatisfactory and make you fear the 
consequences that have been described, what  
proposals do practitioners make to address abuse 
and relieve people of the additional burden and 
fear of losing their home? Where is your 
contribution to bring us to the point that we all  
want to reach? 

Blair Nimmo: A number of parties have 
contributed to identifying the issues that need to 
be resolved in a more acceptable manner. ICAS, 
for one, has made a submission. It is just 
unfortunate that  not  much thought has been given 
to it. Although there is consensus about  a number 
of issues, there are some sensitive issues, whose 
unintended consequences are not a place that you 
would want to be.  

Eric Leenders: One of our suggestions is that  
there should be discretion to consider cases 
individually, rather than having blanket legislation.  
That might be another way of achieving the same 
end. The equity suggestion seems a reasonable 
way of containing that issue as well.  

Rachel Grant: I think that we all agree on the 
important point that looking at trust deeds in 
isolation does not make sense. We should 
consider the whole personal insolvency arena and 
have joined-up, coherent legislation that is fit for 
purpose and serves the interests of debtors and 
creditors.  

The Convener: The point is well made, and 
builds on evidence from last week.  

Mary Mulligan: The evidence so far this  
morning has been quite helpful in explaining the 
technical side of what you are doing. However, to 
come back to David McLetchie’s points, we are 
not having a debate; we are considering a bill,  
which was introduced by the Scottish Government 
because there were concerns about the number of 
people who, due to the economic circumstances, 
were likely to lose their homes. Last week, we 
heard that there was a feeling that part 1 of the bill  
would go some way to address that, although 
there were concerns that there had been 
insufficient consultation on it. Today, we hear that  
you feel that there has not been sufficient  
consultation on part 2 of the bill. To be honest, I 
wonder whether there is anything to be rescued 
from the bill  in order to meet the aim that we have 
all said that we share, which is to protect people in 
difficult circumstances. Is there a need for this bill  
in order to meet that aim? Will the bill do that? If 
not, is there another way of addressing the issue,  
perhaps through a different, more effective piece 
of legislation? 

Maureen Leslie: We do not believe that the bil l  
will get you to where you want  to be. As I said 
earlier, as a practitioner, I would appreciate clarity  
on the issue of dealing with equity, in trust deeds 
and in sequestrations. In many cases in 
sequestration, the family home is pretty much fully  
secured,  and there are issues there requiring 
trustees to abandon interests in property. We feel 
that good legislation would come from considering 
all of those issues in the round, and we would be 
happy to provide input to that process.  

Blair Nimmo: You would have a couple of 
options. You could either take some of the more 
simplistic, non-contentious suggestions such as 
imposing some sort of de minimis level of equity, 
and perhaps considering an adjustment to the low-
income, low-asset debtor scheme to allow access 
by people who currently cannot access it. That can 
be done in the relatively short term, without any 
general consensus. You could then look at the 
wider matters as part of the consultation that you 
are engaged in or are about to be engaged in on 
related areas such as the DAF scheme. You could 
either take the short-term route of solving some of 
the issues quite quickly or wrap it all up in a much 
wider consultation, which would address 
inconsistencies—we have an inconsistency at the 
moment between trustees and sequestrations,  
which has to be resolved one way or another. This  
thing does not work unless you look at that, and 
consider where you want to be from a policy point  
of view.  

Eric Leenders: Blair Nimmo makes a valid point  
in raising LILA. If we were to take a step back, one 
of the issues that we could usefully consider is the 
causes of people’s financial difficulty. Right now, it  
is overwhelmingly income shock because of 
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unemployment. One of the unintended 
consequences of the bill  is, in effect, to create 
another income-based remedy. A debtor would be 
making payments to their creditors through this  
scheme but, because they might not have money 
available to make those payments, they would be 
forced into sequestration. I do not know that the 
scheme necessarily addresses the issue of how to 
help an individual comprehensively when they 
face an income shock. That might be a different  
starting point from which to get to a far more 
mutually acceptable outcome. 

12:15 
Mary Mulligan: Ms Grant, I appreciate that the 

witnesses are being asked specifically about part  
2 of the bill, but I want to ask about part 1, which is  
to do with repossessions in particular. Part of the 
repossessions discussion was around court  
protocols for repossessions. Does the Law Society  
have a view on how we can improve the protocols  
to protect people? 

Rachel Grant: I am not an expert in the area of 
repossessions, but the Law Society ’s response 
covered various aspects of part 1. From my 
reading of the bill, I understand that there is  
consensus that the protocols must be followed to 
ensure that people are not evicted from their 
houses inappropriately. I am aware from my own 
experience that protocols are in place. It is 
probably just a question of ensuring that the law 
that is there is followed. 

A general point is that giving people more and 
more information creates information overload,  
which can only add to the stress of being faced 
with losing their house. There are protocols to be 
followed, but it is clear to me, having read through 
the evidence last night, that making things too 
complicated for everyone with the intention of 
protecting the home owner is not necessarily  
going to protect the home owner. Something more 
simplistic is sometimes better. I do not  know 
whether that answers your question. 

Mary Mulligan: Thank you for that. I appreciate 
that the question was on an area that you were not  
asked to comment on. I just wanted to give you an 
opportunity to say whether you wanted to add 
anything to what your written submission said.  
However, thank you for that attempt, anyway.  

Eric Leenders: We have direct experience of 
the pre-action protocol through the home loan 
divisions of the banks, and we would regard that  
as being very successful. Empirically, while I do 
not have the absolute figures to hand, a best-
guess estimate would be that retail banking 
groups, applying the pre-action protocol, probably  
possess something of the order of two properties  
per 1,000 mortgages outstanding, whereas other 

sectors possess four, five or six properties per 
1,000 mortgages outstanding. The protocol has 
therefore had a significant impact. The Council of 
Mortgage Lenders suggests that the aggregate 
number is of the order of 75,000 possessions 
across the United Kingdom. The absolute number 
will fall far short of that, being probably more like 
60,000 or 65,000. The protocol has therefore had 
a beneficial effect. Regrettably, we were not part  
of the working party that considered that aspect, 
but I am sure that our colleagues in the Council of 
Mortgage Lenders, who did participate in the 
working party, will have fed in that sort of 
information.  

Mary Mulligan: The CML was represented at  
last week’s meeting, but what you said is helpful—
thank you very much.  

Patricia Ferguson: I have a question about the 
role of the Accountant in Bankruptcy. The Scottish 
Government seems to suggest that the only  
people who would take the certi ficate of insolvency 
route would be those with very limited means, and 
that therefore the Accountant in Bankruptcy should 
be the only available trustee in that circumstance.  
Do any of the witnesses have a comment on that? 
More specifically, do you think that the Accountant  
in Bankruptcy is the right place for that role? 

Maureen Leslie: You are right that the 
certificate of insolvency route leads directly to the 
appointment of the Accountant in Bankruptcy. If 
the bill as drafted becomes law and I, as a trustee,  
put forward a trust deed with a proposal to exclude 
all or some of the equity in a family home, and that  
trust deed fails to become protected, I will no 
longer have the right to present a petition for the 
individual’s sequestration. I would have to sign a 
certificate of insolvency and the individual would 
be passed to the office of the Accountant in 
Bankruptcy. That individual would have been 
advised by members of my staff over a period and 
would have formed a relationship with them. Trust  
deeds are never signed on the basis of one 
interview. They would have a relationship with and 
a relative degree of trust in my staff. Under the bill,  
I would have to hand the matter over to someone 
else, which is not particularly satisfactory, not only  
from my point of view, but from the point of view of 
the people whom I advise.  

Blair Nimmo: I agree with everything that  
Maureen Leslie said, but I will take it a bit further.  
The measure was one of the issues that was not  
part of the DAF consultation at all—the first sign of 
it was when the bill was produced. We see no 
reason why it should be the sole domain of the 
Accountant in Bankruptcy to do that work. The 
potential for breakage when the proposed but  
unprotected trust deed finds its way to the 
Accountant in Bankruptcy for sequestration will not  
be good for debtors and they will not particularly  
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like it. It will not provide the access to advice that  
they currently have. We do not think that the 
Accountant in Bankruptcy can provide the same 
quality of advice, as it does not have the people 
with the requisite experience to do so. Ultimately,  
the measure will result in a cost to the public purse 
that does not currently exist. In the circumstances,  
it is bizarre that a process is being suggested that  
arguably will increase the size of the public sector 
and which will be a cost to the public purse. At  
present, there is no such cost, but there would be 
a cost in respect of the people whom the 
Accountant in Bankruptcy has to administer. 

Eric Leenders: An alternative might be a panel 
with prescribed standards. That would get round 
the potential bottlenecks and pressures and the 
public purse issues. That could be worked 
through. There are probably alternative solutions 
that would be far more acceptable and cost  
effective. 

Rachel Grant: I agree with Ms Leslie and Mr 
Nimmo. The bill as drafted envisages that, prior to 
the Accountant in Bankruptcy being appointed as 
trustee, somebody who is called an “authorised 
person” will have a central role, yet we do not  
know who that authorised person will be, what  
qualifications they might have and whether they 
will be regulated or insured. Do we need those 
people? Who will pay for them? What will be their 
relationship, if any, with money advisers who deal 
with the DAS? Why not just use the insolvency 
practitioner profession, who are already there and 
who are experienced, qualified, heavily regulated  
and insured? 

A second point that carries on from that is about  
the test that will  have to be fulfilled if somebody is  
to be certified to go into sequestration—one 
assumes that it will not be a rubber-stamping 
exercise, because if it is worth while having an 
authorised person, I presume that they will have 
some function. They will have to establish an 
inability to pay debts as they fall  due. That is a 
new legal concept in personal insolvency, 
although I think that it has been taken from 
corporate insolvency. On the face of it, the 
concept seems simple, but the fact that there have 
been several cases in the Court of Session in the 
past two years in which counsel and judges have 
argued at length about what it means suggests 
otherwise. If lawyers, IPs and judges have 
difficulty with the concept or accept that it is not  
straightforward, how can an authorised person be 
in a position to make that decision? What happens 
if that person gets it wrong? What comeback is 
there? The insolvency professionals are qualified,  
regulated and insured, so there is protection for 
debtors. The issue is not clear, because there is  
not a lot of detail, but there are concerns about the 
proposal from a legal point of view.  

Patricia Ferguson: That is very helpful. You 
have asked what was going to be my second 
question.  

John Wilson: I want to examine further Mr 
Nimmo’s comments about the additional cost to 
the public purse. In evidence presented to us last  
week, we were advised that scrapping advertising 
in the Edinburgh Gazette could mean a saving of 
£890,000 to the public purse. Would Mr Nimmo or 
any of the other witnesses like to hazard a guess 
at the possible additional cost to the public purse 
of administering what is in the bill as it is 
presented? 

Blair Nimmo: That is a very fair point. At one 
stage during the consultation process, such as it 
was, and the meetings that we had with Mr Ewing,  
it was mentioned that the Accountant in 
Bankruptcy could administer a process for £500.  
Most of the people around the table felt that that  
figure was surprising, so they asked for some 
analysis to support it. The minister agreed to 
provide us with the costing but, despite several 
reminders from ICAS, it was never forthcoming.  
Either the costing does not exist, or the 
Government is not prepared to provide it for some 
other reason.  

That is indicative of our inability to suggest what  
the cost might be. We need to understand how 
what the Accountant in Bankruptcy does at the 
moment is costed, what it intends to do under the 
new process, how much of that it will subcontract  
out and what that will cost. It is quite a complicated 
equation and our impression is that either no 
costing exists, or the Government is not prepared 
to give it to us, so it is hard to answer your 
question. To move something from the commercial 
domain, where it exists at no cost to the public  
purse, into the public domain, could not be 
achieved at the cost to the public purse that the 
Government suggests. Such a move would result  
in a cost, but it is difficult to pinpoint what it would 
be without more detailed knowledge.  

John Wilson: We could use the £500 figure and 
the calculations of how many cases would be 
referred to the Accountant in Bankruptcy to come 
to some figure. Are you saying that the £500 figure 
is unrealistic? Is it well short of what would be 
considered to be the actual cost of processing 
individual cases? 

Blair Nimmo: Without any detailed assessment,  
our view is that it seems to be well short of what it  
would actually cost. 

John Wilson: How far short? 

Blair Nimmo: That is impossible to say. A 
subcontracted case currently has a fairly high cost, 
even before adding the cost that the Accountant in 
Bankruptcy incurs in running the operation, and 
the additional cost of providing the advice that the 
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insolvency practitioner profession provides at the 
moment but that would no longer be available 
under the proposals. You would take the 
subcontracted cost away from the Accountant in 
Bankruptcy and add it to the commercial 
profession’s costs and the costs of the advice, and 
the final price could be significant. We could be 
talking about a multiple of £500. 

John Wilson: Would any of the witnesses like 
to hazard a guess at the number of cases that  
would be referred to the Accountant in 
Bankruptcy? 

Maureen Leslie: We have had a look at the 
bill’s financial memorandum. I do not think that our 
submission is in yet. I understand that the AIB 
suggested that, if it were passed, the bill would 
lead to 500 cases. The only experience that I have 
is of the LILA—low-income, low-assets—scheme. 
The AIB suggested that there would be a 
maximum of 2,000 cases, and there were almost  
10,000 cases in the first year of operation. Even 
assuming that the estimate is not quite so wildly  
out for the bill, there is still a substantial margin for 
error and we are working on that while looking at  
the financial provisions for the bill. 

John Wilson: If there were 500 cases, and we 
use the Government’s estimate of £500, there 
would be a saving of roughly £390,000 because of 
losing the need to advertise in the Edinburgh 
Gazette. 

12:30 
Rachel Grant: I have not looked at the issue in 

detail but a footnote on page 19 of the bill ’s 
financial memorandum refers to “£5.298 million” 
being available 

“in each year for money advice services”,  

which I assume is for the running of such services 
and training. The authorised persons involved in 
the new procedure might well be money advice 
people, but if they are not insolvency practitioners,  
lawyers or accountants they will need to be trained 
to some level. I am not an accountant, but that  
figure jumped out at me and might be important  
when the committee comes to look at costings.  
The suggestion that, at £200 per case,  the annual 
overall cost will be £100,000 might seem 
attractive; however, I assume that people will not  
make a career out of being an authorised person,  
so there will always be a steady stream of people 
coming through. As a result, there will need to be 
on-going training, the up-front costs of which will  
always be more expensive.  

Even if the Edinburgh Gazette is scrapped,  
someone will be needed to keep the register of 
insolvencies updated on a daily basis. That might  
not cost £890,000, but it will incur some costs. 

After all, i f the register is not updated every day, it  
will not be worth having. 

Blair Nimmo: The areas are not directly related.  
If in policy terms it is felt acceptable to stop 
advertising in the Edinburgh Gazette, that  money 
will be saved come what may, irrespective of what  
happens in the rest of the process and whether or 
not the Accountant in Bankruptcy continues as 
proposed. 

The Convener: I thank the witnesses for 
attending and giving evidence. It is very much 
appreciated. 
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SUBMISSION FROM CITIZENS ADVICE SCOTLAND 
 
Summary of key points 
 

• Citizens Advice Scotland (CAS) strongly supports the Bill, which will have a 
positive impact on our clients who experience debt and/or housing problems.  

• The Bill reflects the consensus reached at the Debt Action Forum and the 
Repossessions Sub-Group, both of which CAS was represented on.  

• CAS welcomes the intention to enable lay representation in repossession 
cases, and call for citizens advice bureau advisers to be enabled to represent 
their clients in hearings. 

• The proposed Certification for Sequestration route to bankruptcy will be of 
great benefit for a group of debtors who remain on the sidelines of debt 
solutions. We look forward to seeing guidelines on the process that will help 
bureau advisers offer the Certificate to appropriate clients.  

 
 
Introduction 
1. Citizens Advice Scotland (CAS) is the umbrella organisation for Scotland’s 

network of 83 Citizens Advice Bureau (CAB) offices. These bureaux deliver 
frontline advice services throughout nearly 200 service points across the country, 
from the city centres of Glasgow and Edinburgh to the Highlands, Islands and 
rural Borders communities. 
 

2. In 2008/09, Scottish Citizens Advice Bureaux dealt with over half a million new 
issues for clients – nearly one issue for every minute of the year. Of these issues, 
over 100,000 concerned debt and nearly 50,000 concerned housing problems. 
Issues relating to debt and housing have increased significantly in recent years, 
with the number of debt issues brought to bureaux increasing by 16% last year. 
Our recent research report, Drowning in Debt, found that the average consumer 
debt held by a bureau debt client was £20,193, a 50% increase in five years.  
 

3. Citizens Advice Scotland (CAS) was represented on the Debt Action Forum (DAF) 
and the Repossessions Sub-Group. The recommendations from the two groups 
fed into the current Bill. We are supportive of the provisions contained in the Bill, 
although we have some concerns about aspects of the Bill which will be outlined 
under the following headlines:  

 
• Lay representation 
• Certificate for Sequestration 
• Trust Deeds 

 
 
Lay representation 
4. Currently the Bill provides for those facing repossession to have the right to be 

represented in court by an approved lay representative, with the approval process 
to be prescribed by subordinate legislation.  This provision is extremely welcome, 
however we will require clarification concerning the approval process.  Small 
claims legislation prescribes the rules that cover lay representation under that 
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procedure, and additionally, the Scottish Civil Courts Review1 recommends the 
use of “McKenzie friends” to assist in court in exceptional circumstances.  We 
consider that there should be some form of uniformity in the terms of the 
authorisation of lay representatives.  We consider it important that there are no 
barriers or requirements to advisers wishing to represent their clients in 
repossession cases. Given the demands placed on bureau resources by the 
recession, any barriers to representation would lessen the impact that lay 
representation should have.  

 
 
Certificate for Sequestration 
5. We welcome the proposed new route to sequestration for debtors who find 

themselves outside of current debt solutions. Our evidence has found that many 
debt clients cannot access the LILA route to bankruptcy because they are 
homeowners, or their income is over the threshold for the scheme, yet they have 
insufficient income to enter a Protected Trust Deed or the Debt Arrangement 
Scheme (DAS). Research undertaken by CAS in 2008 found that around a quarter 
of bureau debt clients could not access any of these debt solutions, leaving them 
in limbo. The proposed Certificate for Sequestration will provide a solution for 
some of this client group to deal with their unmanageable debt.  
 

6. The Bill makes provision for debtors to apply to an ‘authorised person’ for the 
certificate. The authorised person is required to certify that, in that person’s 
opinion the debtor is unable to pay debts as they become due. This authorised 
person is likely to include money advisers in Citizens Advice Bureaux. There 
remain some concerns about the ways in which the Certificate for Sequestration 
will operate: 

 
• It has yet to be made clear who the ‘authorised person’ is likely to include, and 

again we would wish to avoid too many barriers to obtaining authorisation that 
would make these provisions ineffective with regard to bureau debt clients  

• Advisers have also expressed concerns about the process that will be 
required in order that they would be in a position to confirm, in their opinion, 
that a debtor is unable to pay their debts   

• Without detailed guidance and strict criteria, the Certification process may turn 
money advisers into decision makers rather than advice providers. This could 
have implications for the impartiality of the service.  

 
 
7. CAS and money advisers are supportive of the proposed Certificate for 

Sequestration as a new debt solution. It will allow groups of debtors who 
previously found themselves outside of various debt schemes to have a route out 
of unmanageable debt. However, if money advisers are to offer the Certificate for 
clients, it is important that the provisions are designed so that they are 
comfortable and confident in doing so. In particular, the legislation and guidance 
must be designed to ensure that money advisers’ impartiality is not called into 
question.  

 

                                                 
1 Report of the Scottish Civil Courts Review  2009 
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Trust Deeds 
8. CAS welcomes the changes to Protected Trust Deeds allowed for in the Bill. 

Section 10 of the Bill enables certain assets and liabilities to be excluded from a 
protected trust deed while still allowing it to become protected. This has the 
potential to help debtors who have little equity in their home. The provision is 
reliant on creditor agreement, so is unlikely to affect many creditors adversely, but 
will allow some flexibility in the agreement.  
 

9. Consideration was also given at the Debt Action Forum to a ‘Fast Track’ Protected 
Trust Deed. We believe that conditions in the Trust Deed market do not favour 
debtors or creditors at present, and that the proposed ‘Fast Track’ PTD would go 
someway to addressing the problems in the market. The proposed Trust Deed 
would offer additional protection to the family home for debtors that are able to 
offer a minimum level of repayments. This would mirror the aims of the Bill, so we 
call on the Accountant in Bankruptcy (AiB) to introduce this type of trust deed as 
soon as possible.    

 
Conclusion 
10. Citizens Advice Scotland (CAS) strongly supports the Home Owner and Debtor 

Protection (Scotland) Bill. Its provisions contain proportionate responses to the 
challenges posed by the recession, and are likely to continue to benefit debtors 
and homeowners in the long-term. We have outlined our responses to the 
provisions in the Bill in this paper, all of which can addressed in the near future 
through the Bill or the Statutory Instruments supporting the legislation. We call on 
MSPs to ensure that the Bill is enacted in a short time scale in order to help 
debtors and homeowners at the earliest opportunity.  

 
 
 
Keith Dryburgh 
Social Policy Officer  
Citizens Advice Scotland 
 
4 November 2009 
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SUBMISSON FROM THE COUNCIL OF MORTGAGE LENDERS 
 
 
Introduction  
1. The Council of Mortgage Lenders (CML) is the representative trade association 

for mortgage lenders.  Our 135 members and 80 associates comprise banks, 
building societies, insurance companies and other specialist mortgage lenders 
who, together, lend around 98% of the residential mortgages in the UK.  In 
addition, the CML members have lent over £60 billion UK-wide for new-build, 
repair and improvement to social housing.  

 
2. CML Scotland welcomes the opportunity to respond to the Home Owner and 

Debtor Protection (Scotland) Bill. Our comments in the main relate to Part 1 of 
the Bill “Residential Standard Securities: Creditors Rights on Default” although 
we will comment on aspect of Part 2.  

 
General  
3. 3. CML Scotland was pleased to be involved with the work of the Repossession 

Group. Extremely tight timescales were set up for publication of the Report of the 
Group which allowed little time for consultation with our members. It is also clear 
that between publication of the Report and the Bill the thinking of the Scottish 
Government has moved on in certain areas. For example where the borrower 
surrenders their property voluntarily. There was no consultation regarding this 
during the intervening period.  

 
Section 1  
4. The principle change which will be brought about by the Bill is that all 

repossession cases will require to be heard in Court (with the exception of 
voluntary surrenders) whether or not they are defended. This will make the 
Scottish system more akin to that in England and Wales but without the 
protections such as Suspended Possession Orders which exist in England and 
Wales. Solicitors who act for our members in this area have expressed the view 
that repossession cases in Scotland are now likely to take longer, legal costs will 
rise and indicated concerns regarding the ability of the Court system to cope with 
an increased caseload. It will undoubtedly be the case that our members will 
compare the process going forward with that in England and Wales and if they 
find it is taking far longer to obtain possession in Scotland they may have to 
review their lending policy in Scotland.  

 
5. While the Conveyancing and Feudal Reform (Scotland) Act 1970 allows 3 ways 

of obtaining possession either through Section 24 Court Order, calling up notice 
or notice of default it is fair to say that in the vast majority of cases with the 
exception of voluntary surrenders most possession cases in which our members 
are involved will proceed by way of a Section 24 Order. The main difference for 
our members in what is proposed is that they will have to demonstrate to the 
Court they have complied with the pre-action requirements detailed in the Bill and 
they will need to ensure they are legally represented in Court for every case 
whereas this only happens currently when the case is defended.  Clearly the 
preparation of additional averments in the Initial Writ around the pre-action 
requirements and the Court representation are likely to mean that our members 
are faced with additional legal costs.  
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6. The Scottish Government estimate that only 5% of repossession cases are 

defended and therefore currently call in Court. This means that with the new 
system of all cases calling in Court there will be a substantial increase in the 
workload of the Courts, particularly those based in the major cities. To date we 
have seen no evidence of how the Court system will cope with the increased 
workload and how it will organise its workload to cope. We would have thought 
that a more simplified system could have been developed for undefended cases 
which would have resulted in them not calling in Court but still being subject to 
some judicial scrutiny regarding whether the lender had complied with the pre-
action requirements.  

 
7. The ability of the Court system could cope is in the interests of both borrowers 

and our members. During the Court process interest will continue to accrue on 
the outstanding debt and if delays occur in the Court process this will simply 
increase the level of indebtedness and eventually could result in our members 
facing increased levels of write offs.  

 
8. We at present estimate that between 25 and 30% of repossessions are situations 

where the borrower hands the keys of the property over to the lender or 
abandons the property. In the first category you find that borrowers are normally 
willing to co-operate with lenders and the matter will proceed to possession using 
the calling up notice procedure under the Conveyancing and Feudal Reform 
(Scotland) Act 1970. It is normal where the borrower co-operates with the lender 
for them to consent to the normal 2 month period in the calling up notice being 
reduced to 1 month. This allows the lender to enter possession more quickly, is 
more cost effective and can prevent further interest accruing on the debt. In our 
view this procedure has worked well over the years and has not been to the 
disadvantage of borrowers. We have no idea why the Scottish Government is 
now proposing to introduce a much more cumbersome procedure which requires 
affidavits to be signed and in our view this does not reflect the discussions held at 
the Repossession Group. We suspect our members will simply now raise Court 
proceedings in all cases.  

  
9. At the Repossession Group we highlighted that in the case of abandoned 

properties until such time as the lender takes possession of the property it can 
deteriorate through vandalism, etc which is neither in the interest of the lender or 
borrower. We suggested that time taken to possession with abandoned 
properties in Scotland compared unfavourably with that in England and Wales 
and suggested a more streamlined procedure needed to be introduced in 
connection with such cases. It is extremely disappointing that this has been 
ignored and we have received no explanation of why this has not been 
considered.  

 
Pre-action requirements  
10. The Bill details certain pre-action requirements which require lenders to be able 

to demonstrate they have undertaken prior to commencement of proceedings for 
possession. We believe that our members will be able to demonstrate they have 
complied with these requirements as they in the main follow what lenders are 
required to do in terms of the Mortgage Conduct of Business Rules (MCOB) 
published and regulated by the Financial Services Authority. The Bill however 
states that Scottish Ministers may make further provision about the pre-action 
requirements by Statutory Instrument and creditors must have regard to any 
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guidance issued by Scottish Ministers. At the time of writing we have not seen 
details of these but it is worth mentioning that in the development of the pre-
action protocol in England and Wales there was a general acceptance of the 
principle that the protocol could not create an additional layer of regulation over 
and above that contained in MCOB. From the perspective of our members it will 
be vital that in the development of the Statutory Instrument and Guidance the 
Scottish Government adheres to this principle. We cannot afford a confused 
picture of mortgage regulation through MCOB and the law of Scotland saying 
similar but not identical things.     

 
Part 2  
11. Section 12 proposes the cessation of the reporting Sequestration notices in the 

Edinburgh Gazette. The explanatory notes accompanying the Bill also mention 
extending this to Trust Deeds by a Statutory Instrument.  If this occurs, the only 
source of this information will be the online register run by the Accountant in 
Bankruptcy, where searching is on a single enquiry basis only. The upshot of this 
would be the absence of Sequestrations and Trust Deeds from credit files held by 
the Credit Reference Agencies. Lenders make enquiries of credit reference 
agencies as part of their lending application process and customer management 
processes. An unintended consequence of this proposed change could possibly 
be for lenders to lend, or continue to lend, to individuals who are subject to 
insolvency proceedings  

 
Further contact  
This response has been prepared by the CML in conjunction with its members.  Any 
comments or enquiries should, in the first place, be directed to:  
 
Kennedy C Foster  
CML Policy Consultant  
  
30 October 2009 
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SUBMISSION FROM MONEY ADVICE SCOTLAND 

Background to Money Advice Scotland (MAS) 
1. Money Advice Scotland is the national umbrella organisation in Scotland 

which promotes the development of free, independent, impartial and 
confidential money (debt) advice. Our mission is to “raise standards in money 
advice in Scotland”. Its members range from local authorities, CABx, law 
centres, who are full members, through to credit organisations (including debt 
collection), housing associations, insolvency practitioners, amongst others, 
who are associates of the organisation. As such we are a broad church.

2. We are a “second tier support” organisation and provide our members with 
training, consultancy, conference and seminar events, and are involved in 
policy and research in all matters relating to personal debt and finance. 

3. Money Advice Scotland welcomes the opportunity to give written and oral 
evidence to the Scottish Parliament.   

Debt Action Forum 
4. As the Committee will be aware the Debt Action Forum and the 

Repossessions Sub group reported earlier this year, and Money Advice 
Scotland was a member of both these groups. We participated in all 
meetings.

What MAS has done to consult with its members 
5. We are disappointed that there wasn’t time for fuller consultation given that 

not all aspects of the Bill were discussed or agreed at the Debt Action Forum. 
Also we note that there are to date no submissions from local authorities, who 
clearly have an interest in this policy area from both a housing and money 
advice perspective. 

6. We have had only a small window of opportunity to consult with our members. 
On Tuesday 27 October 2009, we held a consultation day on both the Bill and 
the Debt Arrangement Scheme Regulations Consultation, which was 
attended by over 100 delegates, of which almost one fifth were from the 
insolvency and commercial field, the remainder coming from money advice 
and related fields. 

7. Speakers included representatives from the Scottish Government, The Office 
of the Accountant in Bankruptcy, a Bank, a Building society and a firm of 
Chartered Accountants. All of the foregoing gave presentations together with 
one from Money Advice Scotland. There were opportunities for the delegates 
to ask questions of the speakers and make comments.

8. There were many views expressed during the consultation day including the 
following:
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 From a money advice point of view, the Bill needs to balance the rights of 
debtors and creditors. Also that money advisers are pivotal to the process 
and as such need to be trained and competent, especially given the 
introduction of lay representation, and the expectation that money 
advisers will perform that task.

Concerns were also expressed regarding the role of money advisers in the 
new route of “certificate for sequestration” which likely could be done 
through a money adviser, as one of the channels. These concerns were 
around the liability of the adviser of signing the certificate. A representative 
from Accountant in Bankruptcy (AiB) commented that the money adviser 
would not be personally liable, where the debtor has made inaccurate 
statements. The Certificate will say that the debtor has disclosed 
information. If subsequently the AiB finds there are “hidden” assets for 
example, there will be consequences for the debtor, not the money 
adviser. Whilst not discussed at the consultation day, it is envisaged that if 
errors are made by the money adviser, then they would be held liable as 
such.

 From a money advice point of view there were concerns as to the future of 
the Debt Arrangement Scheme (DAS) given the possibilities of the family 
home being exempt from a Protected Trust Deed. The impact of this policy 
could be reduced numbers of people opting to pay all of their debts over a 
longer period of time.  

 Whilst not mentioned at the Consultation day, we would suggest that 
where a Trust Deed has exempted the home, rejection by creditors 
automatically confers DAS status on the proposals, and the case is 
completed by them as a DAS, or passes to the AiB to complete the 
administrative process. In this event, we would prefer that reviews are 
carried out by a money adviser. This proposal mirrors the same common 
sense situation, as currently exists with failed protected trust deeds, 
creating apparent insolvency, but providing a smooth transition to an 
analogous remedy.

 With regard to exempting homes from a Protected Trust Deed, from an 
insolvency perspective, it was reported that there have been no forced 
sales, and that maybe the Bill is trying to address a problem that doesn’t 
exist by introducing exemption for the family home. As a “safeguard” it 
was suggested that the first 10k be exempt. However, there are opposing 
views from the money advice sector as it is believed that some of the 
Protected Trust Deeds are converted into a sequestration, and the debtor 
could/would lose their home. Also, some debtors will resort to “voluntarily 
surrendering” their homes.
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 A lender was asked whether under the proposed Bill whether lenders 
would take a different approach to borrowers. The response was that it 
depends on the existing relationship with the customer. In England and 
Wales “charging orders” similar to “inhibition” in Scotland have escalated. 
There was a feeling by the lender that more consultation was required, but 
also a recognition of the need to get the Bill on the statute book - which is 
a dilemma in itself. It is our view that there does not appear to be historical 
or empirical evidence to suggest that the jurisdictions would be treated 
differently. What is more likely to be the case is the lending decisions will 
be made on the availability of funds. 

Overall comments 
9. This Bill sets out to attempt to deal with some of the consequences of the 

recession with regard to Housing and Debtor Protection issues.

10. We, as an organisation welcome many parts of the Bill, and here in this 
written submission, we hope to give the Committee an understanding of our 
position. There are areas however, where we still have some concerns or 
reservations. Also, as much of the devil is in the detail, without the Statutory 
Instruments it is difficult to envisage how the whole system will work, and 
what the various responsibilities will be, and for whom.

11. There are concerns from some quarters that the overall economy, and 
availability of credit and cost of credit may be affected. However, we do not 
have any empirical evidence to support this. 

Part 1 of the Bill  - Residential Standard Securities: Creditors right on 
default
12.We welcome the inclusion of an affidavit being required that the creditor has 

to ensure that the debtor or any other person is not occupying the security 
subjects. This protects debtors, and the non entitled spouses and civil 
partners to be protected also. 

13.We welcome the introduction of “pre – action requirements” as part of the 
primary legislation. We are aware from colleagues in England and Wales that 
the existing “pre action protocol” which is only that with no legal status as 
such, has had mixed success. In our view if the consumer is given an 
opportunity to try to remedy their situation it may result in a positive outcome 
for both lender and borrower. The creditor has to provide clear information, 
about the standard security, the amount due and any arrears and charges. 
Also, as the creditor must make “reasonable” efforts to agree with the debtor 
proposals in respect of future payments, this gives the debtor a further 
opportunity. However, to make this work, there needs to be a link to money 
advice. The debtor will already know that they are having difficulties, and it 
may be the case that they have continued to make payments to those who 
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shout the loudest as opposed to the priority debts such as the secured debt. 
By restructuring the debts this may well alleviate the situation.

14. A similar requirement should be placed on unsecured creditors, to co operate 
in Mortgage to Rent applications, where no undue prejudice would be 
suffered by them. 

We have however, some concerns around the interpretation of 
“reasonable” efforts.
15. What one person considers reasonable may well be different from another. It 

is imperative that there is consistency across the court system when dealing 
with these important matters, in order for consumers to be dealt with an 
equitable way. There needs to be guidance which could, for example include 
reference to types of scenarios of possible cases outlining the different 
problems faced by consumers, together with timescales etc.

16.We welcome the inclusion in the Bill that creditors MUST NOT make an 
application under Section 24 (1B) of the 1970 Act, if the debtor is taking steps 
which are likely to result in payment to the creditor within a reasonable time of 
any arrears, or the whole amount etc, or indeed any other obligation of the 
debtor. Similar to a previous point, we have some concerns around the 
interpretation of reasonable time. We raise this as an important point as 
some lenders, particularly in the sub-prime or non conforming market pursue 
debtors very quickly when they fall into arrears. This may in some people’s 
view be “a good thing” to save arrears building up etc.  However, their view 
and perhaps others may differ when deciding what is a “reasonable time, for 
payment to be made. We acknowledge that each situation may well be 
different, but efforts need to be made to try to treat people on an equitable 
basis.

17.We welcome the fact the creditor must provide the debtor with information 
about advice and assistance. However, we believe that to be consistent with 
other relevant legislation, it would be helpful to make reference to the Debt 
Advice and Information Pack. 

18. Proposed Section 24(1C) (6) states that the creditor must encourage the 
debtor to contact the local authority in whose area the security subjects are 
situated. Although this is at the pre action stage, it is our view that there 
should be consistency with Section 11 of the Homelessness Scotland Act, to 
require creditors to notify the local authority, as opposed to just encouraging
the debtor to contact them as is the intention. Also, it is imperative, that local 
authorities act on the information from lenders, otherwise all the effort will be 
wasted.
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19. With regard to recall of decree we believe it should be possible to recall the 
decree at any time, and not just within the 14 day window. We would 
welcome a policy change in this area. 

20.We welcome the inclusion of lay representatives within the proposed system, 
in order to broaden the availability of representation of debtors. In the Bill, the 
approved lay representative, who “must throughout the proceedings satisfy 
the sheriff that the representative is a suitable person to represent the debtor 
or entitled resident and is authorised by the debtor or entitled resident to do 
so”. In our view this should be kept as flexible as possible to ensure as much 
coverage as possible of lay representatives, including the debtor themselves.

21. Presently Money Advice Scotland together with Citizens Advice Scotland, 
through the Wiseradviser programme, provides the core training for money 
advisers across Scotland. There still remains a gap in the volumes of“lay 
representation”. In addition there are some issues with organisations 
(particularly local authorities) in allowing staff to represent in Court, 
particularly if the challenge is against its own local authority. This needs to be 
addressed, as many Specialist money advisers are employed full time within 
local authorities, and are not allowed to perform these tasks, as it is 
considered a conflict of interest.

Part 2 of the Bill - Sequestration and Trust Deeds 
22. This section introduces a new remedy for debtors through a “certificate for 

sequestration”, which can be granted by an authorised person certifying that 
(in the authorised person’s opinion) the debtor is unable to pay debts as they 
become due.

23. Whilst there are people presently who can’t access a remedy for their debts, 
for example can’t meet the “apparent insolvency criteria, or Low income low 
assets route, they very often end up continually being pursued for debts 
which clearly they can’t pay. In our view there is a gap to fill. 

Certificate of sequestration 
24.We welcome the introduction of this new route through a “certificate of 

sequestration” to help fill a void.

Authorised persons
25.We welcome the introduction of “authorised persons” However, they would 

need to be properly trained and be competent in money advice or related 
area of work, before becoming an authorised person. We anticipate that 
money advisers would be included in the prescribed classes of persons 
authorised to grant a certificate. We already have “approved advisers” under 
the Debt Arrangement Scheme Regulations, who could form part of a 
“gateway” of “trusted intermediaries”. However, more resources are required 
to build the network up to the required size. Many advisers are also 
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performing duties under the Scottish Government Home Owners Support 
Scheme and this could be dovetailed with the requirements of the Debt 
Arrangement Scheme, and the proposed “authorised persons” under this Bill. 
There would be financial considerations for this policy area to work effectively. 

Trust deeds 
26.We cautiously welcome the fact that creditors could agree to keep the family 

home out of the trust deed. This is very relevant if you have a debtor who 
could potentially be sitting with significant equity. There are of course other 
options to be considered such as the Debt Arrangement Scheme which is 
designed to ensure that providing debtors keep to the agreement of the Debt 
Payment programme, including payment of their ongoing liabilities, then no 
diligence can take place. It should also be noted that any concessions, such 
as the creditor agreeing to keep the home outside of the trust deed, which 
apply to Protected Trust Deeds, should also apply to Sequestrations. To do 
otherwise could result in creditors opting for sequestrations, as opposed to 
protected trust deeds. 

27. As the Protected Trust Deed is a creditor driven process initially, any 
proposals would have to be subject to their qualified agreement. Also, many 
creditors now are using one clearing house to make decisions on (offers 
within) Protected Trust Deeds and as such a new acceptance equilibrium is 
created.

28. Also, we would strongly oppose the ending of the Protected Trust Deed route 
into sequestration. 

Power in relation to debtor’s family home 
29.We welcome the extension of one year to three years in respect of the power 

to sell a debtor’s house under a Trust Deed, also that Trustees must give 
notice of proceedings to the local authority.

Abolition of certain requirements to advertise in the Edinburgh Gazette 
30. Under the proposed legislation there is a possibility it would give rise to an 

increase in actions for non-notified creditor to petition for sequestration on the 
grounds of undue prejudice. 

Conclusions 
31. The Bill offers many opportunities to improve the current debt and housing 

law, but there are areas, which we have earlier identified, whereby further 
thought needs to be given, and indeed consultation. 

Yvonne MacDermid, Chief Executive 
Money Advice Scotland 
5 November 2009 
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SUBMISSION FROM SHELTER 
 
Summary of main points    

• The Scottish Government’s initiative to provide additional help for struggling 
home-owners is welcome; the Bill is only one part of this package of 
measures. 

• The Bill is justified as a response to the recession.  Mortgage actions initiated 
by lenders have risen by 20% and decrees granted by over 50% in the last 
year.  However, even without an economic downturn, there was a strong case 
for reform of law and practice on mortgage repossessions. 

• The centre-piece of the Bill is section 4 which sets out what lenders must do 
before taking repossession action.  This is a statutory equivalent to the Pre-
Action Protocol in England.  However, in the absence of draft regulations, we 
do not have a complete picture of what these pre-action requirements will be.  
In our briefing we seek to suggest some options.  

• We do not believe that the measures will unduly restrict lenders or burden the 
courts; there are a number of compensating measures which will offset 
burdens. 

• The Bill is an important starting point in dealing with the immediate fall-out 
from difficulties in the housing market.  But it needs to be accompanied by 
measures to ensure a more balanced housing market in the future.  

 
Introduction 
1. Shelter Scotland is delighted to give evidence on the Bill.  Our comments mainly 

focus on part 1 of the Bill as this draws directly on the work of the Repossessions 
Working Group on which we were represented.  Part 2 of the Bill has wider 
proposals on debt which include proposals designed to prevent or mitigate 
homelessness which we touch on briefly.  

 
Why is the Bill needed? 
2. The Bill directly picks up on the work of the Repossessions Working Group and 

the Debt Action Forum.   In turn, this emerged from several discussions during 
2008 about the likely impact of the recession on increasing levels of debt and, 
ultimately, people losing their homes.  The Repossessions Working Group 
included representatives of lenders, legal professionals, local government, 
academia and consumer organisations and reached consensus on a remarkable 
number of recommendations. 
 

3. There is very little dispute that more difficult economic times lead to higher levels 
of mortgage debt and repossessions.  Lenders’ bodies have argued, quite 
correctly, that the single most important driver of mortgage problems is 
unemployment: the SPICe briefing1 on the Bill shows clearly the extent to which 
unemployment in Scotland has risen.  However, the scale and nature of the 
impact on mortgage problems depend on other variables like interest rates, the 
extent to which home-owners are exposed to economic conditions, and the 
availability of state protection.  We can say with some confidence that mortgage 
possessions will rise proportionate to unemployment and this rise is likely to be 
amplified by rises in interest rates above the current very low base.  But we 
cannot say precisely how large those rises might be or what the mitigating effect 
of public policy might be. 

                                                 
1 SPICe 09/73, 22.10.09 
 
 

208



 
4. The Scottish Government has rightly argued that Scotland is ill-served by data on 

mortgage possessions and arrears.  The principal providers of data, the Council 
of Mortgage Lenders and the Financial Services Authority do not provide data for 
Scotland anything like as well as is the case for the UK as a whole or England 
specifically.  In Scotland all we have are Sheriff Court data, which are shown 
below. 

 
 Mortgage actions in the Sheriff Courts April 2007 – August 2009 

 Actions taken to 
court 

Decrees granted for 
lender 

April 07-March 08 7364 4351 
September 08 – August 09 8861 6628 
Source: Scottish Court Service. Note: data collection methods changed 
between the two years 
 
5. The table suggests that there has been a 20% rise in actions taken to courts and 

a 52% rise in decrees granted for the creditor in just over a year.  We do not 
believe that a rise of this magnitude can be explained by changes in data 
collection methods. 
 

6. The data also show that lenders appear to have become much firmer about 
pursuing actions.  In 2007-08 decrees granted were about 60% of actions 
initiated.  In the most recent year this had risen to 75%. 
 

7. Not all decrees result in an actual ejection of the occupier – earlier research2 
suggests that around 60% actually lead to the occupier losing his or her home but 
this should be treated as order of magnitude only.  This would suggest around 
5,000 – 5,500 actual repossessions in the current year.  This is broadly 
consistent with a CML forecast of around 65,000 repossessions in the UK as a 
whole in 2009.  
 

8. However, it would be misleading to see the Bill as being solely a response to a 
rising trend in repossessions.  With or without the recession there is a strong 
case for revamping the current legislative protection, as the Mortgage Rights Act 
2001 has not proved as effective as it could be3.  In that sense, the current 
recession simply acts as a prompt for further legislative reform rather than a 
reason for it.  
 

9. It would have been possible for the Scottish Government to have developed a 
close equivalent of the English Pre-Action Protocol.  However, Shelter’s 
experience of the Pre-Action Protocol in England is mixed4.  At best, it is 

                                                 
2 Mortgage Arrears and Repossessions in Scotland, 2003 
 
3 The Mortgage Rights Act 2001 introduced new protections for homeowners by allowing debtors to 
apply to the courts for the rights of creditors to repossess property to be suspended for a time.  
However, there is broad consensus that the Act is only invoked in, at best, 10% of cases.  This is 
partly because not all mortgage repossession cases necessarily call in court; specifically, the fact that 
the Act has to be invoked by the borrower means that potential users have to be aware of it before 
benefiting from its protections. 

4 See “Mortgage and secured loan arrears”, Shelter et al, April 2009 
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prompting already responsible lenders to review more carefully all of the options 
prior to seeking repossession.  However, the Pre Action Protocol is not binding 
on lenders and a judge in England has no sanction if a lender declines to follow it.  
In Shelter’s research, the least scrupulous lenders (who tend to have the 
borrowers most at risk) seem to be least likely to adhere to it. 

 
10. That is why Shelter strongly supports the Scottish Government’s view that the 

best way to develop a pre-action protocol is through primary legislation and this is 
what section 4 of the Bill seeks to do.  

 
What benefits will the Bill bring? 
11. Part 1 of the Bill has a number of proposals which strengthen the position of 

borrowers.   Fundamentally, these are about developing time and space in which 
options which are for the benefit of the borrower can be looked at thoroughly.  In 
Shelter’s view this can be critical in ensuring that clients can be given rounded 
advice on how best to manage debt and ensuring that income is maximised 
through access to benefits or tax credits, for example.  It is particularly important 
where the “shock” that has caused payment problems is likely to be short term – 
unemployment or a period of illness, for example.  However, there are also 
occasions when the change in circumstances might be longer term – relationship 
breakdown might be an example – and the time and space is also about looking 
at arrangements that could be more sustainable for these new circumstances.  
 

12. But this only really makes sense if seen in the wider context of actions to help 
struggling home-owners.  While a lot of attention has been paid to the legislative 
reforms proposed, the bulk of the Repossessions Working Group’s 
recommendations were not legislative in nature.  That does not mean that they 
are any less important, however.  Improving the availability of advice, for example 
or making sure that paperwork from lenders or courts is in plain English – to 
name but two – are as important as changing statute.  Indeed, the best 
responses to problems faced by home-owners can take place before matters 
ever get to court.    
 

13. That is one part of the context.  The other important point is that it may not be in 
the best interests of a household to remain as a homeowner.  As in previous 
recessions, we are now seeing the dark side of the boom, in that home-
ownership has been promoted above other housing options when, for a minority 
of households, it is simply not sustainable.  So the Bill will allow the time for those 
households to move on in a planned rather than crisis-prompted way.  But if we 
simply respond to the current housing market downturn by clearing up the debris, 
we will have missed a critical lesson on the need for a more balanced housing 
market in the first place.  
 

14. The corollary of greater time to consider options is that it may simply prolong 
proceedings and add further debt and liability for charges to already burdened 
households.  If the sheer volume of cases now coming to court causes their work 
to silt up, that problem might be accentuated.  Further, it has been argued that 
lenders might be less keen to exercise forbearance if they believe that a case 
might lie at court for many months.  However, Shelter thinks that such fears have 
been overstated for a number of reasons: 
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• The Bill amends the process by which mortgage actions go to court, from the 
more cumbersome ordinary cause procedure to the simpler summary 
application. 

• There is still provision for a borrower to agree to voluntary surrender without 
needing to go to court if he or she believes that to do so would simply prolong 
the debt to no real end. 

• The Financial Services Agency has said that it will look at unfair charges 
levied on borrowers, something that the Repossessions Working Group also 
signalled as an issue. 

• Finally, the Scottish Government has also stated that it wants to free up court 
time by reducing the 20,000 eviction actions from social landlords that clog up 
Sheriff Courts each year.  Following dialogue with Shelter it has now agreed 
to convene stakeholders to discuss this in the second half of November. 
 

15. We cannot be certain that there will not be additional pressures on courts.  But 
the rights and wrongs of legislation should not be driven primarily by court 
capacity.   As Lord Gill’s review of civil justice has recommended, the 
organisation and capacity of courts themselves are likely to be subject to change 
in the years ahead.       

 
Pre-action requirements 
16. As above, the critical part of the Bill is section 4 which sets out a framework for 

statutory pre-action requirements.  However, the text on the face of the Bill is 
fairly broad – as primary legislation tends to be.  Most of the substance of the 
detail will be in secondary legislation, as signalled in section 4(8), which, at the 
time of writing, has not yet been published.  This is a pity as it is only in looking at 
the secondary legislation, together with section 4 on the face of the Bill that we 
can tell how comprehensive the package of pre-action requirements is likely to 
be. 
 

17. In the meantime, we can compare what is currently in section 4 to the English 
pre-action protocol5.  The pre action protocol in England is, inevitably, more 
expansive than the draft legislation in Scotland.   The table below illustrates a 
number of areas which might benefit from being spelled out in Scottish legislation 
and regulations: 

 
 
Pre Action Requirements 
In Scotland – what’s 
missing  
 

 
Examples/Benefits from the ‘Pre Action 
Protocol’  

 
Details of ‘reasonable’ 
forewarning to debtor of 
creditors’ intention to start a 
possession claim. 

 
5.7 If the borrower fails to comply with an 
agreement, the lender should warn the borrower, by 
giving the borrower 15 business days notice in 
writing, of its intention to start a possession claim 
unless the borrower remedies the breach in the 
agreement. 
 

                                                 
5 The English protocol is replicated in the SPICe briefing 09/73.  In addition a pre-action protocol 
standard checklist has recently been published: see http://www.cml.org.uk/cml/policy/issues/4084
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Forbearance where a 
debtor is seeking financial 
assistance  

 
6.1 A lender should consider not starting a 
possession claim for mortgage arrears where the 
borrower can demonstrate to the lender that the 
borrower has submitted a claim to: 
 

• The DWP for SMI 
• An insurer under a mortgage payment 

protection policy (and has provided all the 
evidence required to process a claim) 

• A reasonable expectation of eligibility for 
payment from DWP or from the insurer 

  
Alternative resolutions  

 
7.1 Alternative resolutions, such as: 
 

• Extending the term of the mortgage 
• Changing the type of mortgage  
• Deferring payment of interest due under the 

mortgage 
• Capitalising the arrears  

 
18. It may well be the intention of ministers in Scotland to spell out just such details in 

the secondary legislation under section 4(8).  At the moment, we cannot tell. 
 
Bankruptcy and the family home 
 
19. Our focus has been mainly on part 1 of the Bill and even within that only on some 

aspects of the proposals in part 1.  We have not, thus far, commented on the 
proposals in part 2 as we have been less involved in their development.  
However, we make one observation here. 
 

20. Firstly, the proposals in section 11 of the Bill to introduce processes analogous to 
section 11 of the Homelessness Act 2003 are welcome.  These require trustees 
in bankruptcy cases to notify the relevant local authority where action is to be 
taken involving the sale of the family home.  This echoes provisions in the 2003 
Act, where lenders have to notify local authorities of impending repossession 
action.  However, our experience of section 11 of the 2003 Act (which has only 
been live for 7 months) suggests at least three important lessons: 

 
• The need for robust monitoring systems to ensure that the provisions are 

actually being complied with. 
• The lack of any sanctions on lenders (or trustees) who fail to comply. 
• The fact that local authorities are not obliged to do anything as a result of 

being notified of impending action to recover the family home. 
 
21. We recognise that other reforms for in bankruptcy proceedings are also designed 

to mitigate the effects of or head off threatened homelessness. 
 
Tenants of defaulting borrowers 
22. The Repossessions Working Group discussed the position faced by tenants of 

home-owners who were faced by repossession action. As the Scottish 
Government acknowledges, the term being used in both Scotland and England is 
“unauthorised tenants” which is unfortunate as it conveys an impression of fault 
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on the part of the tenant.  The “authority” here refers to the failure of the property 
owner to notify the lender that the property is being let out.  The tenant is an 
entirely innocent party. 
 

23. There is general agreement that tenants who are paying rent in good faith need 
additional protection.  Case law in Scotland suggests that lenders who are 
recovering property from a debtor also need to take a separate action under the 
Housing (Scotland) Act 1988 to recover the tenancy.  In Shelter’s experience 
lenders will do so, if this is brought to their attention, but that this is far from being 
universally the case.  It does seem that the main statute on standard securities – 
the 1970 Act – was not uppermost in the minds of the drafts-people working on 
the main statute on private tenancies – the 1988 Act. 
 

24. The Repossessions group was unable to reach conclusions as to the best way 
forward – largely as a result of time, rather than any intractable technical 
problems.  The Scottish Government has therefore issued a separate 
consultation paper with a view to amending the current Bill at stage 2 or 
amending other Bills due in the first half of 2010.  Three proposals are set out in 
that paper.  The first two seek to bring tenants into the picture when repossession 
proceedings are taking place; the third seeks view on lenders taking on the 
obligations of the tenancy until its due expiry date. 
 

25. Shelter strongly supports the policy intention here.  Indeed, in both England and 
Scotland Shelter has consistently raised concerns that tenants might be the 
forgotten victims of the recession.  We have also raised some questions with the 
Scottish Government as to the way proposals are set out and, at the time of 
submission of this paper, we are still discussing these.  We would aim to provide 
further views to Committee in due course.  In the meantime we would want to 
suggest the following general points to the Committee. 

 
• That it cannot be right that tenants who paying rent in good faith to a landlord 

should be penalised for a landlord’s failings.  Tenants in this situation should 
be no worse off than tenants generally. 

• Lenders have consistently pointed out that repossession is a last option for 
them simply because they will lose out if forced to sell the property at a knock-
down price.  That being so, there must be a strong incentive to retain tenants 
who are providing a secure income at market rents.   

    
Conclusion 
26. We have not covered every aspect of the Bill in which Shelter has an interest.  

We believe that the Bill may need strengthening or clarifying in a number of 
areas.  For example: 

 
• Whether the recall provisions (section 6) will actually achieve the policy 

intention – which is to allow cases to go back into court even at the point of 
Sheriffs Officers coming to the door. 

• What the criteria will be for the appointment of lay representatives; what 
discretion will be offered to Sheriffs to refuse lay representatives and whether 
these standards are consistent with other parts of civil law in which lay 
representation is permitted.  

 
27. Since the Bill is working to a condensed timetable, consideration of these and 

other matters is still evolving.  It may be that we can discuss some of these at 
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oral evidence session and, where necessary provide further supplementary 
evidence in advance of the stage 1 report being prepared.    

 
28. These comments notwithstanding, Shelter Scotland strongly supports the Bill.  

We believe that its policy intentions are largely the product of consensus; and a 
consensus that drew on a wide range of expert opinion.  We urge MSPs to 
ensure its swift passage into the statute book, the better to prevent avoidable 
homelessness at a time when the 2012 homelessness commitment looms ever 
closer.  
 

Gavin Corbett 
Shelter Scotland 
 
30 October 2009 
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Scottish Parliament 

Local Government and 
Communities Committee 

Tuesday 10 November 2009 

[THE CONV ENER opened the meeting at 15:02] 

Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 1 
The Convener (Duncan McNeil): Good 

afternoon and welcome to the 28th meeting in 
2009 of the Local Government and Communities  
Committee.  I remind members and the public to 
turn off all mobile phones and BlackBerrys. 

I have received an apology from Patricia 
Ferguson, who has a dental appointment today 
and so cannot be with us. 

Agenda item 1 is to take oral evidence on the 
Home Owner and Debtor Protection (Scotland) 
Bill. I welcome the witnesses: Gavin Corbett is a 
policy manager at Shelter, Kennedy Foster is a 
Scotland policy consultant for the Council of 
Mortgage Lenders, Keith Dryburgh is a social 
policy officer at Citizens Advice Scotland, and 
Yvonne MacDermid is chief executive of Money 
Advice Scotland. I thank you for coming to the 
meeting.  

We have received written submissions and have 
taken some evidence on the bill. In the interest of 
time, I will allow the witnesses to make brief 
introductory remarks if they wish to do so; if not,  
we will proceed to questions.  

It appears that the witnesses wish to proceed to 
questions. Thank you for that co-operation.  

Alasdair Allan (Western Isles) (SNP): My 
question is initially for Gavin Corbett, but is for the 
other witnesses, as well. I understand that Shelter 
in England has carried out research into the 
experiences of people who have mortgage and 
secured-loan arrears. I appreciate that the legal 
frameworks in Scotland and England are very  
different, but can you tell us more about those 
experiences and what we can learn from them? 

Gavin Corbett (Shelter): I will be brief. Shelter 
has always worked with members of Kennedy 
Foster’s organisation in considering how to help 
struggling home owners. That work has been 
fruitful. I think that Alasdair Allan is referring to an 
analysis of the adviser experience of early  work  
with the pre-action protocol in England. We found 
that the pre-action protocol is having some impact, 

particularly on well-known lenders that have made 
public commitments on the extent to which they 
would exercise forbearance. They have acted 
reasonably responsibly as a result of the pre -
action protocol, but we have found that that is 
much less the case among lenders in the sub-
prime sector, who tend to have borrowers who are 
at the highest risk. There is evidence that the pre -
action protocol in England has had much less 
impact on their practices, partly because it does 
not have any statutory force; it remains essentially  
discretionary. 

My colleagues in England have been interested 
in the work that is being done in Scotland. In 
general, they think that we are forging ahead in a 
more progressive way than people have been able 
to in England.  

Alasdair Allan: Do others take that view? 

Yvonne MacDermid (Money Advice  
Scotland): Yes—I endorse the view that having 
the force of law behind the measure would make a 
difference. 

Keith Dryburgh (Citizens Advice Scotland):  
My colleagues at Citizens Advice in England have 
pretty much the same findings as Shelter—that the 
bigger lenders have taken on board the protocol 
and that those that are on the fringes perhaps 
need to be targeted. 

Kennedy Foster (Council of Mortgage  
Lenders): The Financial Services Authority  
announced a couple of weeks back that it would 
undertake a mortgage market review. It is fair to 
say that the FSA said that it would focus on firms 
whose business models and arrears or 
possessions levels are likely to indicate high risk. 
An example of that is that a couple of weeks back 
the FSA fined GMAC-RFC Ltd £2.8 million and 
asked it to repay £7 million to borrowers. The FSA 
is also considering enforcement action against  
four other firms. 

Alasdair Allan: Would you go so far as to say 
that the pre-action requirements in section 4 of the 
bill provide more protection than is available in 
England? 

Gavin Corbett: That is potentially the case, but  
the question is open. Most of us said in our 
submissions that the position will depend on what  
is in the statutory instrument that follows the bill.  
As our submission says, we have not yet seen that  
instrument. The framework could be more 
pervasive and effective than the pre-action 
protocol in England, but that will depend very  
much on what is in the statutory instrument. 

Kennedy Foster: An important overriding 
principle for the lending community is that we are 
subject to mortgage regulation. We do not want  
the statutory instrument or the guidance to contain 
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provisions that go beyond what is in mortgage 
regulation. It would be perverse if the law of 
Scotland and mortgage regulation were intended 
to say the same thing but differed. What is in the 
statutory instrument and the guidance is  
fundamental.  

The Convener: You will know that the scale of 
the problem has been raised in previous evidence 
sessions. We are under pressure to proceed with 
the bill quickly; for example, the consultation 
period was shortened. Citizens Advice Scotland 
refers to the scale of the problem in its  
submission, which mentions  

“debt issues … increasing by 16% last year.” 

How much of that involved repossession or the 
consequences of repossession? 

Keith Dryburgh: That is hard to say. We can 
say that we are encountering different issues. We 
are seeing more home owners who face 
repossession. The statistics in the submission are 
for April last year to April this year and we are 
pretty sure that the number of issues has 
increased since then. Situations are much more 
complex and people are approaching us at crisis 
points—for example, when they are close to losing 
their homes. The complexity and urgency of 
issues have increased, as well as the number.  

The Convener: How will the bill help those 
people? 

Keith Dryburgh: The bill will help those people 
in many ways. It will help them to defend 
repossession actions. Between only 5 and 10 per 
cent defend actions, because people do not know 
their rights and do not act on them. The bill will  
help to inform people and will help them to go to 
court to obtain more time or to defend successfully  
against repossession.  

Yvonne MacDermid: I endorse what Keith 
Dryburgh said. The bill  enshrines the introduction 
of lay representation, which must be a major step 
forward for consumer protection. The bill will give 
people their day in court, which they have not  
previously managed to have. However,  that raises 
resourcing issues, as our submission says. I agree 
absolutely that the bill will help to strengthen 
people’s rights in relation to repossession of their 
homes.  

Keith Dryburgh talked about the number of 
people who are coming for advice and the fact that  
their cases are complex and time consuming.  
Sometimes, such people might have second and 
third charges on their homes. Previously, such 
debtors could well have considered debt  
consolidation as a way out of the problem, but  
because of the environment that we are in—the 
recession—credit is less available than it was, so 
people must examine alternative solutions. People 

are presenting issues that are much more 
complicated to deal with and, often, not many 
solutions are available for them. The bill certainly  
provides some solutions.  

The Convener: We have received a submission 
from the Govan Law Centre, which we have 
circulated. Its opening sentences are:  

“The Bill as presently drafted is not f it for purpose. In our  
experience if the Bill w ere passed as drafted it w ould cause  
signif icant detr iment to consumers in Scotland.”  

That completely contradicts what you just said. 

Gavin Corbett: Yes, I mean— 

The Convener: I was addressing Yvonne 
MacDermid, because she made the strong point  
that the bill will be beneficial to consumers i n 
Scotland. I will, of course, let you follow up, Mr 
Corbett. 

Yvonne MacDermid: We do not see the bill as  
the Govan Law Centre sees it. I understand and 
respect the position that it has adopted, but we 
believe that the bill offers debtors many 
opportunities that did not previously exist. 

I mentioned lay representation. The fact that  
people can have a lay representative in court is  
beneficial. Despite the best efforts that are being 
made to make more legal representation by 
solicitors available through the Scottish Legal Aid 
Board funding and other lay representation, there 
is simply not enough. We need people to come at  
an earlier stage so that we can halt proceedings,  
take a well thought through case to court and let  
the sheriff decide on the merits of the individual 
case. 

Gavin Corbett: I read the Govan Law Centre 
submission briefly. I would like to read it in more 
detail, because the centre is a respected 
organisation and the submission deserves closer 
attention. I could not understand why observations 
about detailed drafting points—which, i f they are 
accurate, can be taken account of in any 
subsequent changes to the bill—became a reason 
for rejecting the bill entirely. The submission 
clearly makes the case that the legislation needs 
to be changed; we would have to start all over 
again and prepare another bill. I am not sure what  
the advantage of that time loss would be for the 
home owners that the Govan Law Centre and all  
of us represent.  

On the need for the bill, we pointed out in our 
evidence that sheriff court statistics, which are 
limited, show a 20 per cent rise in actions taken 
and a 50 per cent rise in decrees granted against  
home owners. That order of magnitude is not  
explainable by changes in statistics. We also have 
the strange situation in Scotland whereby, if 
somebody is a tenant of a social landlord, the case 
will call in court, but we do not have that degree of 
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scrutiny for home owners. That seems to me to be 
wrong, when debt potentially spans across all  
groups. That is why I agree with Yvonne 
MacDermid and Keith Dryburgh that the bill  
provides a better balance between the interests of 
home owners and lenders, but not to the extent  
that it minimises the interest that lenders have in a 
property over which debt is held, or minimises 
borrowers’ responsibility to ensure that they 
borrow responsibly.  

The Convener: The court figures come heavily  
qualified. You used percentage terms. Will you 
confirm the numbers of actions that were taken in 
the courts throughout Scotland? 

Gavin Corbett: That is detailed in our written 
evidence. In 2007-08, 7,364 actions were taken to 
court but, in the most recent year for which we 
have details—that is, up to August—it was 8,861;  
that is the 20 per cent rise. There were 4,531 
decrees granted in 2007-08, but 6,628 in the most  
recent year for which we have details; that is the 
52 per cent rise. In that time, there has also been 
a rise in the number of actions that have resulted 
in decrees against borrowers. 

The Convener: How many repossessions took 
place among the people who found themselves in 
that situation? 

Gavin Corbett: One of the great limitations of 
the Scottish data is that we do not know—as we 
know for the United Kingdom as a whole—how 
many actions resulted in repossessions. The 
estimate in our submission is that there were 
5,000 to 5,500, based on previous evidence of the 
number of decrees that resulted in repossession. 

The Convener: Is that 5,000 in Scotland? 

Gavin Corbett: Yes. In the most recent year,  
around 5,000 to 5,500 resulted in repossession.  
That could also include other actions that did not  
go to court.  

15:15 
Kennedy Foster: We provide figures only at UK 

level. Lenders report the figures to us. We do not  
get a regional breakdown. Much of the work that  
the Scottish Government has started on the bill  
was a result of our forecast that UK possessions 
would rise to 75,000 in 2009,  from 40,000 last  
year. That was the peak figure back in the 1990s 
during the previous recession. We have about 1 
million more mortgage customers since then. The 
present recession is somewhat different from the 
previous one in that we previously had high 
inflation and high interest rates. In the current  
recession, we are fortunate to have low interest  
rates and inflation. However, the common factor is  
increasing unemployment, which is the main factor 
in repossessions. 

In the first quarter of this year, there were about  
24,000 possessions in the UK, so we revised our 
figure for the year down to 65,000. On Thursday of 
this week, we are due to release numbers for the 
third quarter of this year, our revised forecast for 
2009 and the 2010 figures. Unfortunately, those 
figures are embargoed, so I cannot give them to 
the committee this afternoon. However, I can say 
that the current trend line is pretty flat with the first  
half of the year, so I believe that our 65,000 figure 
has been somewhat pessimistic. 

Jim Tolson (Dunfermline West) (LD): My 
question is for Mr Foster and follows on from a 
point that the convener made. The evidence that  
we have is based on UK information, as Mr Foster 
rightly said. Mr Corbett confirmed that we can get  
only a best guesstimate of the repossession 
figures for Scotland. Is there any reason why we 
cannot gather that evidence on a Scotland or 
England regional basis? What might help us to do 
that? 

Kennedy Foster: One reason is the lenders’ 

information technology systems, although some 
lenders can provide regional data. Members might  
be aware that, after the UK Government took 
stakes in some of the banks, it established a 
lending panel, which involves a home finance 
forum. Although I have not seen the statistics, I 
believe that some lenders who report to the home 
finance forum do so on a regional basis. I have 
suggested to Scottish Government officials that  
they might want to speak to the Treasury and get  
hold of that information. However, much of the 
issue is to do with allowing development of 
lenders’ IT systems to give a regional breakdown.  

Jim Tolson: That is helpful. Do the other panel 
members have any evidence that might give us a 
better feel for Scotland’s repossession figures? 

Keith Dryburgh: We do not have any better 
statistics. One point that must be made is that  
there is often a long tail-off to a recession. Once a 
recession starts and people lose their jobs, it can 
be up to 18 months before a home is  
repossessed, so even when we come out  of 
recession, the problems will  persist. The issue will  
not go away as soon as the recession stops.  

Jim Tolson: Fair point.  

Yvonne MacDermid: I endorse what Keith 
Dryburgh said. Our focus is on the sub-prime 
market, which was mentioned earlier. As we 
mention in our written submission, lenders in that  
market move to repossession much more quickly. 
For us, the issue is about how the process has 
escalated. The mainstream lenders have 
forbearance arrangements, which can sometimes 
be in place for up to a year, and the breathing 
space scheme is now in place. However, in the 
sub-prime market, the period is sometimes very  
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short and people are not really allowed enough 
time to do something about their situation.  

Jim Tolson: On a different point, the bill seeks 
to put in place an authorised person in relation to 
certificates for sequestration. What are the 
witnesses’ views on that? Would you welcome 
money advisers being called on to become 
authorised persons? 

Keith Dryburgh: Citizens Advice Scotland 
welcomes that as a new route for solving debt for 
a group of clients who have been without a debt  
solution for a long time. A recent report that we 
produced on the debt arrangement scheme found 
that up to a fi fth of our debt clients have no route 
out of debt. We think that many of those people 
will be able to use the certi ficate for sequestration.  
If money advisers are to offer that, their role will  
change slightly, as they will become decision 
makers. We call for that to be done, but in a strict 
way, with clear guidelines to ensure that it is done 
correctly. 

Jim Tolson: Previously, Citizens Advice 
Scotland indicated that it had some concerns 
about the provision. Can you explain in more detail  
how those concerns could be addressed? 

Keith Dryburgh: We consulted about 35 of our 
money advisers. The majority are in favour of the 
provision, but there are concerns about the role 
that money advisers would have to play. We 
consulted the Accountant in Bankruptcy, which 
told us how the provision is likely to be 
implemented—as a last resort, once it has been 
proved that people cannot use the DAS, individual 
voluntary arrangements and so on. One of our 
concerns was that bureau advisers would be 
turned into decision makers and that certificates  
for sequestration would be issued based on their 
opinion that someone could go bankrupt. In fact, 
people will go down that road only if no other route 
is available to them.  

Yvonne MacDermid: We, too, welcome the 
introduction of the authorised person provision. It  
has a pivotal role to play, in combination with the 
home owner mortgage support scheme and the 
role of approved adviser, which is already 
enshrined in statute under the debt arrangement 
scheme regulations. Money advisers will be 
subject to regulation much more than was the 
case way back when we started this journey. 

We welcome the provision, but have some 
concerns. Money advisers must be well trained 
and competent, and resources must be adequate 
to ensure that that is the case. Provided that we 
have the resources to do that work, I am sure that  
we will be able to make it happen and to bring 
everything together. There is recognition of the 
value of the work that people who are involved in 
money advice do. There is payback not just to 

creditors but to society from the money that is 
generated for the local economy, especially  
through maximisation of income from the benefits  
system and backdating of benefits. Money 
advisers have a clear role to play.  

We have had sight of an early draft of the 
statutory instrument, which lacks a bit of detail on 
the money adviser’s role. Once we see that, we 
should be in a better position to comment. We 
share the concerns that Keith Dryburgh has 
expressed about what the work of money advisers  
will entail, because the agencies are committed to 
providing free, independent, impartial and 
confidential advice. That could present them with 
some challenges.  

Kennedy Foster: We are part of the 
repossession group, so I have not been involved 
with part 2 of the bill. The position of mortgage 
lenders would be secured by first charge on the 
property. 

Gavin Corbett: My involvement has been with 
part 1 of the bill, so I leave it to my colleagues to 
comment.  

Bob Doris (Glasgow) (SNP): In the build-up to 
the bill, we heard a great deal about the use of 
pre-action protocols and how they have worked in 
England. The bill will, if passed, introduce statutory  
pre-action requirements and I am keen to get  
more information on how the arrangement stacks 
up. We have looked to England to see what is  
happening there. What is the strength or otherwise 
of pre-action requirements? Could you contrast or 
compare them with pre-action protocols? 

Gavin Corbett: As I said earlier, the detail is still 
to be revealed in the statutory instrument, which 
should come before the committee soon. Until that  
happens, we cannot fully compare the two 
approaches. In my written evidence, I gave 
examples of provisions that are included in pre -
action protocols in England and suggested that  
they might merit inclusion in the Scottish statutory 
instrument. I am confident that those points will be 
taken account of in the instrument, and that  
coverage will be comparable. The advantage in 
Scotland is that the sheriff will have to have regard 
to pre-action requirements and that the lender will  
be under much greater pressure to ensure that  
they have conformed to them. In England, pre -
action protocols are not enforceable.  

Kennedy Foster: You have to consider the 
background to the development of the pre-action 
protocol.  South of the border, there is an 
organisation called the Civil Justice Council, which 
has responsibility for administration of the English 
courts system. There are a number of protocols in 
the English civil justice system, which involve 
trying to resolve cases before they arrive in court  
and assisting with the smooth running of the court  
process.  
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The protocol in England started off as a 
consultation by the Civil Justice Council. A lender 
that goes to court in England has to demonstrate 
that it has done all that it is required to do in terms 
of mortgage regulation, in order to make 
possession a matter of last resort. One of the most  
important features of the pre-action protocol is the 
extent of the evidence that has to be produced to 
the court. Since the introduction of the protocol in 
England, a lot of work has gone on to refine it and 
to consider, for example, whether every piece of 
correspondence between lender and borrower 
should be produced. In effect, what has been 
developed south of the border is a checklist. That  
checklist is now being used a lot by lenders in 
Scotland when they pass cases to solicitors. 

The one advantage of the protocol south of the 
border is that it can be amended regularly—it is  
being amended as we speak—to take account of 
issues such as the fact that the lender should 
always consider whether the customer qualifies for 
income support for mortgage interest and so on.  
South of the border, the protocol is being 
amended and developed on an on-going basis. 

My slight concern about the Scottish approach is  
that it is being stuck in statute. The FSA has 
started a mortgage market review, and has said 
that at the beginning of January it will have a 
consultation on arrears and possessions. If there 
are changes to the mortgage conduct of business 
rules—which is, I imagine, likely following that  
consultation, because the FSA has said that it  
definitely wants to put some of its guidance into 
more detailed rules—you will have to introduce a 
new statutory instrument.  

Bob Doris: Would anyone else like to add to 
that? 

Yvonne MacDermid: We welcome the fact that  
the requirements in the bill are being enshrined in 
legislation and are not being left to protocol. That  
is the bill’s strength. The inclusion of a 

requirement for the creditor to provide the debtor 
with information about the sources of advice and 
assistance with regard to the management of debt  
is also extremely useful. 

Bob Doris: I am wondering whether that is  
something that Mr Foster did not make clear in his  
reply. My understanding is that although the pre-
action protocol can be effective in England, it has 
no statutory footing, so the courts do not have to 
follow it. In Scotland, the courts will have to follow 
it. That is a distinction that you perhaps did not  
make clear. [Interruption.] I hope that that is not  
my BlackBerry—that would be naughty of me.  

This is about ensuring that, where possible,  
cases do not reach court. That is where Citizens 
Advice Scotland, Money Advice Scotland and 
Shelter come in, because they do a lot of good 

work. It may have been obvious for some time and 
we have all missed it, but when a case goes to 
court, the most obvious people to represent  
individuals, who have been there right from the 
start and who have provided moral support and 
good debt advice all the way along, would be the 
likes of Money Advice Scotland, Citizens Advice 
Scotland and Shelter. Could that have happened 
some time ago? Should we welcome it? Are you 
up to that challenge? 

Yvonne MacDermid: Over the years, in written 
and oral evidence, we have stressed the 
importance of lay representation. It is important  
that people have their day in court, and that there 
is someone suitable to represent them. I agree 
entirely with what you said about the adviser 
having been there from the start. They have 
almost felt the pain of the debt, alongside the 
debtor; they, too, should have their day in court  
and be able to put their case. The framework in 
the bill will take us a long way towards where we 
need to be. We are certainly up for the challenge 
but, as I said earlier, we need the resources to 
help us to meet that challenge.  

Kennedy Foster: I am unaware of any court in 
England and Wales in which the district judge is  
not applying the pre-action protocol. The 
fundamental difference between England and 
Scotland is that in England, all  possession cases 
call in court, so the judge has to consider them.  

15:30 
There are certain subtle differences between the 

process in Scotland and the process in England 
and Wales. For example, in England and Wales,  
the judge can grant what is called a suspended 
possession order, whereby if an arrangement is 
reached with the lender to pay, say, £250 a month,  
and that falls through, the lender can proceed to 
possession without going back to court. Under the 
bill, the lender will have to go back to court again if 
the borrower breaks an arrangement. 

Bob Doris: It is good that judges in England 
appear to be using their discretion, but what I 
asked was whether you thought that Money 
Advice Scotland,  Citizens Advice Scotland and 
Shelter were well placed to represent people.  

Kennedy Foster: We have no problem, 
provided that any lay representatives are properly  
accredited.  

Gavin Corbett: I see the issue from both 
angles. Shelter has an in-house housing law 
service, and I see the advantages of that, as there 
is no doubt that  it is beneficial in complex cases.  
There is also the practical consideration that there 
is not enough legal advice out there. When we 
looked at the issue in the group, we acknowledged 
that, purely in practical terms, there is a role for lay  
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advisers in ensuring that people are getting advice 
and representation, particularly in those areas of 
Scotland where there are virtually no services.  
This is, therefore, partly a pragmatic response to 
the problem.  

The Convener: On that pragmatic approach, i f 
we overcome all the legal difficulties and fast track 
the bill—the committee is having an extra meeting 
this week to that end—how long will it be until we 
build up the capacity in the Scottish Court Service,  
Citizens Advice Scotland, Money Advice Scotland 
and Shelter that will make a practical difference to 
people on the ground? 

Gavin Corbett: The expectation is that the parts  
of the bill that are important will go live next spring.  
We can plan for that just now, and have already 
taken some steps to increase capacity, although 
everyone here would say that  they need to do 
more in that regard. 

There is also an opportunity to consider the 
other pressures that are on the court system. We 
already know that  20,000 social and rented sector 
tenants are taken to court each year. It is  
unnecessary for a lot of those cases to be in court,  
as there are much more effective ways of dealing 
with them much earlier. Promising measures are 
being taken by some landlords to reduce the 
number of eviction actions that are needlessly 
littering the sheriff courts. The Scottish 
Government has agreed to host a summit on that  
in a couple of weeks’ time. As well as enhancing 
capacity, there are ways in which we can reduce 
pressure over the period. 

The Convener: The bill will not help many of the 
people whom you have just described—the 
tenants of social landlords who are being evicted.  
Is it important only that people who own their 
homes should not be evicted? 

Gavin Corbett: What I am saying is that the 
concern about court capacity could be addressed 
by ensuring that there are far fewer of those 
eviction cases in the court, as many of them do 
not need to be there. That would free up court time 
to ensure that the additional scrutiny that is  
needed for additional mortgage possession cases 
that come before the court is possible. 

The Convener: A small percentage of cases go 
to the court now. It is the ambition of the bill that  
more should do so—a 50 per cent rise is a big 
jump. The questions of the practical difference that  
will be made to individuals and of who will build 
the capacity and who will fund it remain. How will  
your organisation be able to employ and train the 
extra people you will need to meet that demand? 

Yvonne MacDermid: I might be able to offer 
some solutions. Yesterday, we met as part of the 
Money Advice training,  resources, information and 
consultancy services—MATRICS—project, which 

is grant funded by the Scottish Government. At 
that meeting, we considered what the legislation 
will bring into our in-basket and what the 
implications of that will be. We have already 
scoped what we think we are going to need to do 
to skill people up as a result not only of this bill but  
of other legislation that will come on its heels. The 
trick for us is to work out how we can work smarter 
as well as considering the additional resources 
that we will need if we are to deliver the amount of 
lay representation that will be required.  

We plan to hold five workshop-type seminars  
across Scotland to deliver training on whatever the 
outcome of the bill is. We are already planning for 
what is going to happen at that point. Of course,  
there will be constraints, but we have worked out a 
methodology that we know works. We will take 
that legislation training on tour throughout  
Scotland to encourage as many people as 
possible to bite the bullet.  

As I state in my written evidence, a fundamental 
issue is that, although we have many highly skilled 
specialist money advisers operating within local 
authorities, they are not being allowed to 
undertake the lay representation because of a 
possible conflict of interests. The issue needs to 
be worked through so that they can do that and we 
can get to where we all want to be—the avoidance 
of future repossessions and as many people as 
possible seeking advice at the earliest stage.  

Keith Dryburgh: The Scottish Legal Aid Board 
has received funding from the Scottish 
Government to increase the legal advice that is 
available and the Government has said that, as  
part of that, it will look to increase the capacity of 
lay representation. There are already in-court  
advice services in some parts of Scotland. I 
believe that the Government’s proposal would help 

to increase the capacity of those in-court advice 
services to provide lay representation and 
increase capacity elsewhere, as well. We will work  
with the Government to improve the resources for 
that. 

The Convener: What is the capacity of Citizens 
Advice Scotland to provide in-court advice? 

Keith Dryburgh: Many advisers are already 
providing that service on other legal issues. There 
is a precedent for it. With the recession, resources 
are tight, but we nevertheless see a lot of bureaux 
taking it on, although I cannot give you any 
numbers.  

The Convener: How many people does Citizens 
Advice Scotland have available to provide in-court  
advice and how many people are they providing 
such assistance to? 

Keith Dryburgh: I will have to check that and 
get back to you. A lot of people throughout  
Scotland are already doing that. 
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Gavin Corbett: You would not expect to have 
representatives of three charities at the committee 
and not hear that resources will be an issue. Some 
plans have been put in train, but more perhaps 
needs to be pressed from ministers on that.  

On organisational efficiency, to ensure that  
mortgage cases come to court much more 
frequently, they could be clustered in t he same 
way that eviction cases are. Currently, eviction 
cases tend to be called on the same day, which 
allows in-court services to be directed towards 
them, but mortgage actions can be called at  
different times. Clustering mortgage cases would 
allow in-court services to be directed towards them 
so that good use could be made of the resources 
that are there.  

David McLetchie (Edinburgh Pentlands) 
(Con): Good afternoon, everyone. I wonder 
whether Mr Foster can deal with these questions.  
With regard to the recurrent issue of the lack of 
information on the number of Scottish 
repossessions as opposed to the UK total, is there 
any reluctance—or is it a matter of policy—on the 
part of the Council of Mortgage Lenders to provide 
the figures, or is that a practical issue? 

Kennedy Foster: It is a practical issue. 
David McLetchie: How is it a practical issue? I 

imagine that every person who fills in a mortgage 
application is required to provide the postcode of 
the home for which they have their mortgage. I am 
no IT expert, but it is not rocket science to suggest  
that you collate all the Scottish postcodes to give 
the Scottish number. 

Kennedy Foster: That is a very good question. I 
ran a major bank’s mortgage processing operation 

in the convener’s constituency, and I know that  
extracting information from some of the systems is 
not the easiest thing to do—it requires IT 
development—although a lot of lenders can do it.  
We used to produce Scottish statistics, but we got  
them from only a certain number of lenders and 
had to extrapolate the total on the basis of those 
lenders’ market shares.  

With the development of the sub-prime market in 
particular, we found that more repossessions were 
coming from that part of the market yet most of our 
information was coming from mainstream lenders,  
so our figures were becoming inaccurate. The 
challenge is to get the information. One thing that  
could be done—this was in the repossessions 
group report—is to ask the Financial Services 
Authority to make it a requirement on lenders to 
produce regional statistics. In Northern Ireland,  
where I look after the CML’s interests, the 
Northern Ireland Assembly is looking for exactly 
the same type of information. I sympathise with 
you because you are trying to develop a policy  
when you do not know the exact statistics in 
Scotland.  

David McLetchie: Thank you for clarifying that.  
I was interested in what you said earlier: that the 
CML’s projection that the number of 
repossessions could rise in 2009 from 40,000 to 
75,000 was the catalyst for the formation of the  
debt action forum and the repossessions group 
and that that is the driver behind the bill and,  
presumably, the imperative for why we have to 
consider the matter separately from a wider review 
of bankruptcy and personal insolvency. 

If I understood correctly your answer to an 
earlier question, although you cannot give us the 
exact information—it will be published in the next  
few days—you said that that forecast has been 
officially revised downwards to 65,000 
repossessions, and I think I heard you say that,  
given the trends, the figure of 65,000 is likely to be 
pessimistic. That being the case, how fair is it to 
say that the imperative to act is based on a false 
premise or a projection that is proving not to be 
correct? 

Kennedy Foster: It is fair to say that whatever 
the figure is this year, we have an historically high 
level of repossessions—there were 40,000 last  
year. However, a number of factors are assisting 
in keeping down repossessions. One is that  
lenders are showing more forbearance,  
particularly when customers are endeavouring to 
resolve their payment problems and have a 
realistic chance of doing so. The second factor is  
that we have been extremely fortunate to be in a 
low interest rate environment, which allows arrears  
to grow less quickly and gives borrowers an 
opportunity to get back on track. Some of the 
changes that the UK Government made to income 
support for mortgage interest, reducing the waiting 
period from 39 to 13 weeks and, from memory,  
upping the limit to £200,000, have all made a 
tremendous difference. A lot of work has gone on 
between lenders and advice agencies, not only at  
CML level but  at individual lender level. It is about  
getting people to speak to advice agencies and 
lenders as soon as their problems begin to 
emerge. The earlier you can get to the person in 
difficulty, the more chance there is of resolving the 
problem.  

David McLetchie: Your reference to all the 
other actions that have been taken, their impact on 
the statistics and why things are not perhaps as 
fearsome as people feared at the outset was 
helpful.  

I will pick up on what you said about many 
lenders regarding repossession as a last resort. In 
our first evidence-taking session, I asked Fiona 
Hoyle of the Finance and Leasing Association 
what the approximate interval is between a 
borrower falling into arrears and repossession 
action being taken. She suggested that, in most  
cases, the average time is likely to be 18 months.  
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None of the other witnesses on the panel 
demurred from that  estimate. From your 
perspective—I would appreciate comments from 
the other panellists, too—is 18 months a fair 
estimate of the interval that is likely to elapse 
between a borrower falling into arrears and 
repossession action being taken? 

15:45 
Kennedy Foster: I will answer that in a slightly  

indirect way. Obviously, averages are averages,  
but mortgage regulation says that the lender 
cannot adopt what I would call a one-size-fits-all  
approach and must consider the individual 
circumstances of each borrower. Without a 
shadow of a doubt, repossession is in the best  
interest of some borrowers and the best advice 
that we can give them is to take that route. I 
believe that lenders are showing forbearance 
when they can. Every lender in the country has 
signed up to having a three-month period before 
repossession action is taken, while some have 
signed up to six months and some will go up to 12 
months. What Fiona Hoyle said is probably not far 
off the mark. When I speak to the main solicitors in 
Scotland who act for lenders in taking possession,  
they say that it can be 12 months, 18 months or 
two years from mortgage default to when the case 
comes to them—it just depends on the 
circumstances. 

David McLetchie: One to two years. Perhaps 
Mr Corbett, Mr Dryburgh and Ms MacDermid can 
comment on that from their experience.  

Gavin Corbett: Fiona Hoyle said that the period 
could be up to 18 months, but that seems quite a 
long time if it refers to the period until  
repossession action is initiated rather than 
concluded. It probably refers to the period up to 
when a resolution is found rather than to the 
period from when the problem first emerges to 
when action is initiated.  

I want to pick up on the point that Kennedy 
Foster made in response to your first question on 
the trigger for the repossessions working group. I 
echo what he said, which is that we are in an 
unusual period. Mortgage arrears and 
repossession actions have risen since last year—
irrespective of the flat line that there may be this  
year. However, this period of very low interest  
rates is unlikely to continue, and I do not imagine 
that the current level of forbearance will continue 
indefinitely. In the absence of other action, the 
only way in which repossession figures can go is  
up. To me, that is a case for taking action, as the 
repossessions working group recommended. 

There was also a case for considering other 
action, anyway. The recession and the increase in 
unemployment that leads to repossession were a 

prompt for considering how effective existing 
legislation was. When we gathered round the 
table, it was clear from listening to people that  
there are significant problems with existing 
legislation that would have to be addressed 
anyway, whether or not we had this unfortunate 
recession.  

Keith Dryburgh: We do not have average 
figures for the time it takes to get to repossession.  
What has been said about lenders’ forbearance,  

the state of the housing market and interest rates  
being low indicates that there is not much to make 
lenders hurry into taking repossession. However,  
my worry is that many schemes have targeted  
people who have had income shocks, which 
continue because we have not come out of 
recession and they have not found another job 
and do not have an income. As Gavin Corbett  
said, the only way for repossession figures to go is  
up, because those people will eventually run out of 
time and go down the repossession route.  

Yvonne MacDermid: I return to my earlier point  
about the sub-prime market. Invariably, the 
average number of months for initiating 
repossession in that market will be lower because 
such lenders initiate the process much more 
quickly; if there is a default on an outstanding loan,  
there is sometimes a follow-up call within 24 
hours. It is different strokes for different folks. It 
depends on the lender and what arrangements  
they have in place. Arguably, it also depends on 
how quickly an individual seeks advice. Coming 
back to my earlier point, I think that the bill is  so 
powerful because it will ensure that people are 
given the opportunity to seek advice and that a 
creditor must give them that opportunity. 

David McLetchie: Is it fair then to say that  
action that is taken prior to formal repossession is 
much more important in managing the problem 
than anything that is done thereafter? In a sense,  
if one gets to the repossession stage, one has 
failed.  

Yvonne MacDermid: Yes. 

Kennedy Foster: Mortgage regulation requires  
the lender to do various things and explore various 
avenues with the customer. For example, the 
customer could convert the mortgage to an 
interest-only mortgage for a period or they could 
extend the term. The lender is supposed to look at  
such things before it goes down the route of taking 
possession. 

David McLetchie: I have some questions on 
specific recommendations of the repossessions 
group, of which you as individuals or your 
organisations were members. The bill requires  
affidavits to be produced—at some expense, we 
gather—in cases of voluntary surrender. At our 
first evidence-taking session on the bill, we were 
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told by witnesses who represented the 
repossessions group that the group never agreed 
to recommend that procedure to the Government.  
They were critical of the value and necessity of the 
approach, yet it appears in the bill. Why is that? 

Gavin Corbett: I read that part of the evidence 
closely and with a lot of interest. I do not think that  
it is accurate to say that it was never discussed. It  
is true to say that there was no specific  
recommendation that we must have a voluntary  
surrender process that includes affidavits. We 
certainly discussed the merits of a process that  
allows people, where both they and the lender 
conclude that the mortgage is no longer 
sustainable, to exit from it as quickly and easily as  
possible, but we also allowed for a possibility that 
the surrender might not be as voluntary as the 
term implies.  

There was a discussion about the need for a 
process that ensures that people can exit but  
which also provides assurances that they do so 
with full knowledge of what they are doing and that  
any other people in the property, including any 
tenants, are taken into account. I am not sure 
whether the affidavit in its current form strikes the 
correct balance, so that might be a difference.  
However, it is right to have a system that requires  
a degree of formality around what is a pretty 
dramatic decision. We know that voluntary  
surrender sometimes results in people giving up 
keys even though they could have had other 
options to remain in the property. That cannot be 
right. The FLA itself said that when it gave 
evidence.  

Kennedy Foster: I echo that. The 
repossessions group had some discussion about  
voluntary surrenders, but no conclusion was 
reached. I have no idea why the Scottish 
Government chose the cumbersome procedure 
that it now proposes. I suspect that our members  
will not use the process and will simply raise court  
proceedings in all cases. I was interested to read 
the Govan Law Centre’s comment today, which 
echoes our views. It says, 

“We have not come across any problems w ith the current 

practice”,  

and it notes that the proposed procedure 
“w ill result in an additional cost to homeow ners.” 

David McLetchie: You believe that, if the 
procedure is introduced, your members will not  
use it but will instead go straight to a repossession 
procedure.  

Kennedy Foster: Yes. That is the feedback that  
I have had from my membership.  

David McLetchie: So it will be a dead letter as  
far as your members are concerned.  

Kennedy Foster: Yes.  

David McLetchie: Thank you. Do Mr Dryburgh 
and Ms MacDermid want to comment? 

Keith Dryburgh: The group also discussed the 
positives to the affidavit procedure, although I am 
not sure that there was a conclusion. For example,  
there are people who have no chance of being 
able to pay off their arrears and they just want out,  
and the procedure provides a formal process for 
them to hand back the property. At present, in 
Scotland, if someone hands back the property, 
that is not the end of the process and arrears can 
continue to accrue. The procedure therefore has 
at least one benefit. 

Yvonne MacDermid: I agree. We welcome the 
introduction of the affidavit for the reason that  
Keith Dryburgh outlined. It offers some scrutiny  
rather than the situation where the person simply  
hands over the keys. However, I return to the point  
that earlier intervention is important so that people 
do not get to that stage.  I am certain that there 
have been some “voluntary” surrenders that could 

have been avoided. If the person had sought  
advice at an earlier stage, they could have come 
up with a different solution. People sometimes 
prioritise unsecured debts over secured debts. 

David McLetchie: I appreciate that only two of 
the panel were on the debt action forum, but last  
week we were told in evidence on part 2 of the bill  
that the proposal that the family home be excluded 
from protected trust deeds was another measure 
that was never discussed, and certainly not  
agreed to, by the debt action forum, yet it appears  
in the bill. Is that correct? 

Keith Dryburgh: I was not the representative on 
the forum, so I will let Yvonne MacDermid answer.  

Yvonne MacDermid: I have drawn the short  
straw. We discussed that topic and papers were 
brought to us on it, but its complexity meant that 
there were different views and no straight forward 
recommendation was made. That was my take.  
We discussed the issue and papers were brought  
to the forum on it. Most people agreed that it was 
extremely complex, given the existence of many 
different competing interests. 

David McLetchie: That is exactly what last  
week’s witnesses said. They gave evidence to the 

effect that, in their opinion, because of the 
complexity of the issue, it should not be legislated 
on in isolation in part 2 of the bill but should be 
removed from the bill and considered in the wider 
context of personal insolvency and the proposed 
bill on sequestrations. Would you support that  
approach? 

Keith Dryburgh: There is some reason to 
include the measure in the bill because it deals  
with the theme of helping people to stay in their 
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homes. We support its inclusion in the bill and 
think that a minority of debtors who have equity in 
their homes would benefit from it. It has been 
suggested that people could take advantage of it,  
but only a vanishingly small number would do that. 

Insolvency practitioners often talk about wanting 
more flexibility in relation to the family home, and 
the proposal would give them the flexibility to 
negotiate protected trust deeds with creditors. 

David McLetchie: The point that was made was 
that legislating for a particular situation in the 
context of protected trust deeds would create an 
imbalance in the system between a protected trust  
deed and a sequestration and might prejudge the 
outcome in subsequent legislation. It was 
suggested that it might be better to look at the 
issue in its entirety and not pick out and deal with 
one element in isolation. The objection was not  
necessarily to the principle, but to the fact that one 
element had been stuck in the present bill, when 
much bigger issues will be the subject of wider 
consultation for a later bill.  

Keith Dryburgh: My comments were to the 
effect that the measure would have a positive 
impact on our clients. Whether it should be in the 
bill is perhaps a bigger discussion. 

Yvonne MacDermid: I think that it would be 
unhelpful to disaggregate the issue from the bill  
because it sits alongside home owner and debtor 
protection. As I have not seen the bill  that will  
follow on the heels of the one that we are 
discussing, it is quite difficult to say whether it  
would be better for the proposal to sit there or in 
the present bill. 

Gavin Corbett: I have a general observation to 
make. As someone who has looked at part 2 quite 
passively and has not been involved in the 
discussions on it, I understand the point that Mr 
McLetchie makes, which is different from the 
arguments that no consensus has been reached 
and that it is a complex area. Neither of those is a  
particularly good reason for not legislating, unless 
we think that all measures must be the subject of 
consensus, which is not always the case. 

We need to do something to disentangle the 
complexity. There is no point in buying time and 
coming back in six months’ time, or whenever the 

new bill is introduced, only to say, “This is a 
complex issue.” In principle—I do not know about  
the detail—I accept David McLetchie’s final point  

that if we look at the measure in question in 
isolation, there is a danger that it may have to be 
looked at again when the subsequent bill comes 
along. That is different from the first two points. 

16:00 
The Convener: You will agree that there is a lot  

of concern about the bill’s fast tracking, which 
reduced the consultation period, and the fact that  
there might be some unintended outcomes such 
as an increased incidence of sequestration. It was 
claimed last week that the bill could distort lending 
policy here in Scotland. I asked whether that was 
fanciful, and I was told that it was not; it was 
realistic—the approach that has been taken could 
distort lending policy. 

Gavin Corbett: It is for the committee to weigh 
up the extent to which such claims are backed by 
evidence. I have not looked into it in detail, but  
people occasionally seek more time without being 
clear about what that additional time would buy.  
How would the bill and the measures to follow 
from it be significantly different if we took a more 
leisurely approach? I have not heard anything to 
suggest that there would be significant benefits in 
that. Let the benefits be for the home owners—for 
the people who are affected by the measures—six  
months earlier than would otherwise be the case.  

The Convener: The puzzlement that  I am 
expressing is because of a distinct lack of 
evidence from all the witnesses. No one has said 
which group of people or how many of them would 
benefit from the bill, or explained how lenders  
would benefit from its provisions. We are all  
proceeding simply on the basis of the bill’s  
proposals being a good idea. 

We are not having a discussion here; we are 
processing a bill that will become law in Scotland.  
That is an entirely different proposition. The 
committee has a responsibility to have evidence 
presented to us about the number of people who 
would be affected and the number of people who 
would currently not be affected by some aspects 
of the bill. 

On the protection of the family home, for 
instance, we were told last week that the 
provisions could apply for 90 per cent of people 
but not for a significant minority of 10 per cent.  
Legal practitioners—people with a legal brain—

have told the committee that the bill’s proposals  
are complex and radical. There is a sparsity of 
evidence all round, Mr Corbett. That is our 
concern.  

Gavin Corbett: I agree that we do not have a 
perfect evidence base, and I suspect that that is 
always the case with any piece of proposed 
legislation. However, we know that the incidence 
of mortgage repossessions is rising; that demand 
for legal aid for mortgage actions is also rising,  as  
the Scottish Legal Aid Board’s written evidence 
shows; and that there is currently a very high level 
of forbearance by lenders. We also know that  
interest rates are very low—the suggestion is that  
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that will not always be the case—and that the 
Mortgage Rights (Scotland) Act 2001 does not  
provide the extent of protection that it was 
intended to provide, because of how it interacts 
with court cases. We know that the pre-action 
protocol in England has moved things on there,  
and we are assessing the extent to which we can 
build and develop on that.  

I feel that that information presents a significant  
case for taking action through the bill, and that is  
why we strongly support it. I am not saying that  
every aspect of the bill is perfectly drafted—clearly  
not—but the case for the bill is as compelling as 
when we first discussed it at the repossessions 
group.  

Mary Mulligan (Linlithgow) (Lab): I share the 
convener’s concerns that the bill needs to do what  
we intend it to do, which is to build on the existing 
legislation to protect people who face 
repossessions, giving them the added support that  
would be required should they all need to go to 
court. What advice has been given so far? What 
have lenders done so far in response? I am 
concerned about whether the proposed legislation 
will actually provide that protection and support,  
and about whether there is sufficient direction for 
advice. I am also concerned about some potential 
unintended consequences of the way in which the 
bill is framed.  

In its written evidence, Money Advice Scotland 
asks questions about the interpretation of a 
“reasonable time”. That point is also made in the 

submission received today from the Govan Law 
Centre. It is all very well to say that the bill heads 
in the right direction, but legislators need to know 
that the words that we use will produce the right  
outcomes, so something as simple as what  
“reasonable time” means needs to be addressed.  

Yvonne MacDermid might want to kick off the 
answers, given that I mentioned her submission. Is  
there an issue about the interpretation of 
“reasonable time”, which could affect people?  

Yvonne MacDermid: There are issues, as we 
said in our submission and as, I think, colleagues 
in the lending industry say. Cases must be taken 
on their individual merits and we would not want to 
put strictures around what can or cannot be done 
in a certain timeframe, but it is important that there 
be at least some understanding of what is meant  
by “reasonable time”. 

We have talked about how long it takes for 
repossession to take place and whether the 
timescale starts when a calling-up notice is issued.  
Why can we not provide a framework or guidance 
in relation to the repossessions that there might  
be? We can do that in other contexts. It is 
important that we know how “reasonable time” will  
be interpreted and that we build that into the bill,  
because people will make different decisions.  

Mary Mulligan: What is your interpretation of 
“reasonable time”? 

Yvonne MacDermid: It is down to the individual 
case, is it not? 

Mary Mulligan: Not if we put it in legislation. 

Yvonne MacDermid: The sheriff would make 
the decision.  

Gavin Corbett: It is in the nature of legislation 
that it is hard to be prescriptive about situations 
that will vary from person to person. I suppose that  
that is why section 4(4) refers to a statutory  
instrument, which will refer—I hope—to matters  
such as forbearance activity, which tends to take 
place over a particular time, and income support  
for mortgage interest, which kicks in at a certain 
point. There is also mention in section 4(4) of 
guidance, which is important, as Yvonne 
MacDermid said.  

When courts come to interpret the provision they 
will have regard to the Parliament’s intentions, so 
it is right that we discuss what is reasonable. We 
cannot  say that a “reasonable time” is s ix months,  
nine months or a year, because to do so would 
constrain discretion. The issue will depend very  
much on the borrower. 

I do not understand the distinction that is made 
between “period” and “time” in the Govan Law 
Centre’s paper. It is perfectly easy for ministers  
and the Parliament to clarify that no distinction is  
implied and that that should be taken into account  
when sheriffs make decisions. 

Mary Mulligan: I will be happy to raise the issue 
with the minister at our meeting tomorrow. 

We have talked several times about statutory  
instruments and guidance that remain to be 
produced. You seemed to suggest that we will get  
them shortly. Do you know something that we do 
not know? Like the convener, I am concerned 
about agreeing that legislation should proceed,  
given that in every evidence-taking meeting we 
have heard that more information is needed before 
the bill proceeds.  

Gavin Corbett: I make it clear that I was not  
implying that I had seen something that the 
committee has not seen—I certainly have not  
done so. However, from the outset I have 
understood that because the process is relatively  
condensed the draft statutory instruments that give 
life to section 4 will be produced during the bill’s  
passage,  so that the committee will  be able to 
learn the detail of the intentions behind section 4. I 
understand that that remains the case and that a 
draft order is imminent, although I do not know the 
exact timescale. 

Yvonne MacDermid: That is my understanding,  
too. 
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Mary Mulligan: That is another question for 
tomorrow. 

Kennedy Foster: I met the Government last  
week to discuss pre-action requirements, and I 
was told that a statutory instrument and guidance 
are imminent.  

Mary Mulligan: That word, again.  

Are the witnesses content that there are 
sufficient resources for training on money advice 
issues and to enable the courts to cope with the 
increased business? Mr Corbett had a suggestion 
about how to streamline the process. Are we 
putting enough resources behind the bill in that  
regard? 

Gavin Corbett: On the courts issue, there are 
three things that we can do: ensure that rent  
arrears actions are reduced, to create capacity; 
take new applications through summary 
application rather than ordinary cause procedures,  
which should be simpler; and cluster cases so that  
we can direct in-court advice more effectively. The 
Scottish Court Service raised concerns about  
increased court business early on, when the 
repossessions group reported, but I have heard 
that it is now more satisfied that the extra demand 
on the courts will be sustainable.  

On the advice capacity, I have never been in a 
situation in which we have had enough capacity, 
and it would be helpful i f we continued to press 
Government to ensure that the voluntary and 
advice sectors and the legal profession have 
enough resources to deal effectively with the 
increased business. 

Mary Mulligan: Would the witnesses from 
Citizens Advice Scotland or Money Advice 
Scotland like to add to that? 

Keith Dryburgh: Resources for advice provision 
are always tight, and particularly so in a recession.  
With regard to the practicalities of the bill, the 
certificate for sequestration is likely to involve 
some training for money advisers so that they are 
able to offer it. The Scottish Government hopes 
that that training will be delivered through the 
MATRICS programme, which Yvonne MacDermid 
may be able to tell you more about, and we hope 
that money advisers will be able to implement it  
quite quickly. 

We have also discussed the lay representative 
element, and under Scottish legal aid funding 
there should—I hope—be an increase in capacity. 

Kennedy Foster: The advice that we as lenders  
have received from the solicitors who act for us is 
that the courts, particularly those in the large 
cities, may struggle to cope with the increased 
workload. We certainly have no evidence yet of 
the Scottish courts’ ability to cope with the 

additional workload; the Scottish Court Service 
should be asked about that. 

Our members will undoubtedly compare the 
situation here with what happens south of the 
border, where the bulk of mortgage business in 
the UK is written. If cases take far longer to go 
through the court system in Scotland, it will  
disadvantage not only the lender but the borrower 
as interest on the debt continues to accrue. Our 
members will contrast and compare the situations 
and may adjust their lending policy if they view the 
Scottish system as disadvantageous. 

Yvonne MacDermid: I mentioned earlier the 
five training events throughout Scotland that will  
cover approximately between 300 and 350 
advisers, but that  is just one hit in relation to the 
bill. There will be subsequent training on lay  
representation and on authorised persons, so 
additional resources will be necessary. 

We need to keep on with business as usual,  
because we have a throughput of new 
volunteers—especially through the citizens advice 
bureaux—who need the whole gamut of training,  
which covers the introduction to money advice,  
consumer credit, bankruptcy and insolvency 
options. We provide a raft of training, and we need 
to run that alongside the training that relates to 
continuous professional development for the 
existing advisers. We will need additional 
resources to do that and more foot soldiers to 
deliver the messages.  

Mary Mulligan: In answer to an earlier question,  
you each appeared to imply that part 1 of the bill,  
although it is not perfect, goes some way towards 
addressing the problems that we discussed 
earlier. Is that equally true of part 2? Is it 
necessary that we proceed with part 2 at this  
stage? Will part 2 have the effect—as I mentioned 
earlier—of protecting those who are in danger of 
repossession, or should we spend more time 
consulting on it? The committee’s evidence 
sessions during the past few weeks have raised a 
number of questions and concerns that part 2 
might give rise to the wrong results. 

Gavin Corbett: As I said earlier, if it is a 
question of more time, we need to ask what will be 
done with that extra time. What additional 
information or insights will emerge during that time 
to ensure that the improvements that are sought—
which we are not clear about—would actually  
happen? 

I do not see why some elements of part 2—such 
as the proposal in section 11 to introduce for 
trustees in sequestration situations provisions that  
already exist for lenders, requiring them to inform 
local authorities of any imminent action that would 
make someone homeless—should not go ahead,  
because they are not particularly controversial.  
Some aspects of part 2 need to be scrutinised, but  
not all of it.  
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16:15 
Yvonne MacDermid: I agree. The introduction 

of the certificate for sequestration, for example,  
will make a big difference to a lot of people who 
cannot access the low-income, low-asset scheme 
or satisfy apparent insolvency criteria. At the 
moment, some people are being pursued quite 
vigorously—indeed, hounded—for their debts, and 
they have no way out of their situation. It would be 
a great pity if that provision were to be dropped,  
because it would provide something that does not  
exist and would help a lot of people in Scotland.  

I would also be very disappointed if the 
authorised person provision were removed. After 
all, we are moving in the direction of having 
approvals authorised, and it is important that  
money advice be regulated in some way. Given 
that everything else is regulated, why should 
money advice not be, especially as we are 
expecting the people involved to have such high-
level skills? 

Keith Dryburgh: We very strongly support the 
introduction of a certificate for sequestration. As I 
said before, a fi fth of our debt clients are getting 
phone calls and sometimes quite threatening 
letters, but they have nowhere to go and no 
access to debt  solutions. The certificate would 
greatly benefit a large proportion of that 20 per 
cent. 

John Wilson (Central Scotland) (SNP): Mr 
Dryburgh, did you say earlier that only 5 per cent  
of debtors are aware of their rights? 

Keith Dryburgh: I meant that 5 to 10 per cent of 
debtors actually represent themselves in court  
under the Mortgage Rights (Scotland) Act 2001.  

John Wilson: I just wanted to clarify how many 
people actually understand their rights and know 
who to turn to for advice. After all, those issues are 
the crux of what we are dealing with, particularly in 
part 1.  

Ms MacDermid, you said that Money Advice 
Scotland has already scoped out the expected 
costs of training and delivering other services in 
relation to the bill. Have any figures emerged from 
that scoping exercise? If so, are you able to share 
them with the committee or do you want to keep 
them to yourself for the moment? 

Yvonne MacDermid: By scoping out, I meant  
that we have looked at what we need to do. We 
met only yesterday and have not yet worked out  
any costs—I can come back to the committee with 
figures when we have them. However, I can tell  
members that additional resources will be 
required, particularly in delivering training and 
getting advisers to meetings. After all, when 
advisers are being trained, they are not giving 
advice—and we need them to be giving advice.  

John Wilson: Do the other witnesses think that  
additional costs will be incurred in implementing 
the bill and making representations on behalf of or 
giving advice to debtors? For example, has 
Citizens Advice Scotland discussed the issue with 
citizens advice bureaux and, likewise, has Shelter 
had any internal discussions about the additional 
resources that might be required to meet the 
expectations that the bill’s provisions will raise in 
many debtors? 

Keith Dryburgh: More resources will be 
needed, but we do not have an overall figure in 
that respect. We tried to estimate the cost of a  lay  
representative representing their client, but that  
applied only to one case, and I cannot remember 
the figure. I know that, when we t ried to 
extrapolate from that figure, we found it difficult to 
reach an overall figure without knowing how many 
people had come through the doors. 

Gavin Corbett: We were all consulted on the 
preparation of the financial memorandum. I admit  
that this answer might not be helpful, but the fact  
is that we are looking not so much at a new 
volume as at a new process. Our figures for 
representation were reached by looking at the 
ordinary cause procedure, but they might not be 
typical of future costs. I repeat that my answer 
might not be of much help, but it has been difficult  
for an organisation such as ours to reach a figure 
for costs. 

John Wilson: Although citizens advice bureaux 
do lots of good work throughout Scotland, I know 
that many feel that they cannot cover some 
issues—particularly legal ones. It is important that  
the new act ensures that, no matter where they 
live, anybody in Scotland can receive the support  
and advice that they require to help them through 
the process. I seek assurances, in particular from 
the voluntary sector organisations that are 
represented at the committee today, that we can 
ensure that every debtor who needs support and 
advice can get it. I know that that will come down 
to resources, but it is also about ensuring that the 
services are there to provide every debtor, no 
matter where they live, with adequate support and 
advice. 

A comment was made earlier about “reasonable 
time” and reasonableness. Lawyers in Scotland 
and elsewhere in the UK make a lot of money 
arguing the case about what is reasonable and 
what is reasonableness in relation to UK 
legislation, never mind Scottish legislation. For 
me, the bill is about trying to ensure that everyone 
has the opportunity to access advice and 
information, no matter what the argument may be.  
I seek assurances from the panel that that advice 
will be available.  

Gavin Corbett: I echo a comment that Yvonne 
MacDermid made previously: we cannot  
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necessarily give a categorical assurance just now, 
but we have processes in place. As well as the 
MATRICS process that Yvonne mentioned, the 
Scottish Legal Aid Board is convening a separate 
group to look at the advice sector’s capacity, while 
the Convention of Scottish Local Authorities and 
the Scottish Government have also been talking 
about how to enhance the sector’s  capacity. I do 
not think that any of us could confidently say that  
after the bill is passed—i f it is passed—absolutely  
everyone will get the advice on day 1. However,  
we could say reasonably confidently that  
processes are in place that allow us to take 
account of the legislation. I think that we are not a 
million miles away from being able to give such an 
assurance, but it is rare for any campaigning 
charity to say that it has everything that it needs in 
place.  

Yvonne MacDermid: What we can certainly  
commit to is a willingness to try  to make the 
legislation work and to provide training. We have 
no jurisdiction over the individual agencies  
because they are autonomous—some of our 
agencies are local authorities. It is disappointing 
that neither COSLA nor any local authority has put  
evidence before the committee, because they will  
all be affected by the legislation.  

As the MATRICS project, and certainly as  
Money Advice Scotland, we can commit to doing 
everything that we possibly can, including trying to 
work smarter and more efficiently, but there is a 
limit to what we can do. I mentioned that we would 
have to carry on with business as usual in addition 
to scoping out what we need to do in relation to 
the new legislation, but there is no question but  
that we will make that a priority, because people in 
Scotland who are giving advice need to know what  
the current legislation is. 

Keith Dryburgh: That is our view as well. It will  
certainly be a priority to try to enable our bureaux 
to give such advice, but what is important when 
the statutory instruments are published is that  
there are no barriers to representation. We do not  
want our advisers to have to jump through hoops 
to be lay representatives, because in a recession 
there are competing pressures and we want to 
make it as easy as possible to fulfil that role. We 
therefore hope that the statutory instruments  
ensure that it is easy for our advisers to provide 
representation.  

John Wilson: My final question is to Mr Foster.  
The CML’s submission hints that, if the bill is  
passed, lenders may take a different approach to 
setting rates in Scotland from their approach in 
other parts of the UK. Can Mr Foster expand on or 
explain why he feels that lenders may take that  
view? Would any other panel member like to 
comment on the concept? 

Kennedy Foster: That is not quite what I said.  
Basically, the point that I made was about the 
court process. If lenders find that it takes much 
longer to take possession through the Scottish 
court process, they will undoubtedly compare and 
contrast the situation in Scotland with that in 
England and Wales, where 90 per cent of the 
mortgage business in the UK is written. That is 
why I flagged up the issue.  

Obviously, lenders have different market shares 
in Scotland. One could see a lender with a 
relatively small market share saying, “Why should 
I really bother with the hassle of the Scottish court  
process?” Lenders with much bigger market  
shares could take a different view. I was not  
necessarily talking about different interest rates  
and so on. Outcomes, the courts’ ability to cope 
and how long it takes to go through the court  
process in Scotland will determine the lenders’ 

attitudes. 

Gavin Corbett: The concept is speculative at  
best. I simply cannot see the additional 
responsibility that would be put on lenders  
significantly altering major strategic decisions 
about which markets to intervene in or Scottish 
borrowers being significantly compromised by 
relatively modest differences in practice between 
England and Scotland. We are talking about  
putting into statute what has been put in a protocol 
in England. I simply cannot see that leading to 
significant changes in market behaviour.  

Kennedy Foster: I should add that we do not  
have any issues with the protocol south of the 
border. A protocol is also being introduced in 
Northern Ireland. Provided that what is brought in 
is similar to the protocol south of the border, we 
will not have any issues with it; in fact, we will  
welcome it. However, I am genuinely concerned 
about the Scottish courts’ ability to cope with an 
increased case load. I have heard no evidence 
today about how the court system will cope. 

The Convener: Ms MacDermid expressed 
surprise that neither local authorities nor COSLA 
provided any evidence or comments on the bill to 
the committee.  Given local authorities’ role in 
section 11, in dealing with homelessness, in the 
notification of people in debt and in the provision 
of money advice, are the other witnesses also 
surprised that COSLA decided not  to make 
comments on the bill or give evidence to the 
committee on it? 

Gavin Corbett: I would have expected some of 
the larger local authorities, rather than COSLA, to 
have commented on the bill. Perhaps that shows 
COSLA’s confidence in its voluntary sector 
colleagues making the arguments that it would 
have made. I do not know why it has not produced 
evidence; it may be worth asking it why it has not  

228



2599  10 NOVEMBER 2009  2600 

 

done so. Perhaps we, too, should do that and 
encourage it to provide evidence.  

The Convener: Are you aware of COSLA’s  
position or of any papers that it has produced or 
direct discussions that it has had with the 
Government in response to the bill? 

Gavin Corbett: COSLA was represented on the 
debt action forum and the repossessions group.  
Nothing came up in them that suggested its  
dissent from their main conclusions, and I have no 
evidence that it has a significantly different view 
now.  

The Convener: But it decided not to give 
evidence in support of the bill. 

Gavin Corbett: I do not know whether that  
inference can be taken. It might be worth clarifying 
that with COSLA. 

The Convener: I may be being disingenuous,  
but most people who were on those groups have 
stated whether they support the bill. COSLA 
seems to be in a strange position. 

Keith Dryburgh: As you have said, local 
authorities have a big role to play in all types of 
housing, so one would have expected COSLA to 
have a view on the bill. As Gavin Corbett said, it  
was represented on the debt action forum and the 
repossessions group, and it certainly had no huge 
complaints about the recommendations that came 
out of them. 

The Convener: The ministers will give evidence 
tomorrow, so COSLA may not get the chance to 
express a view.  

Members have no further questions. I thank the 
witnesses for their attendance, the time that they 
have spent here and their evidence.  

Members will recall that we previously agreed to 
take agenda item 2 in private.  

16:29 
Meeting continued in private until 18:27.  
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SUPPLEMENTARY EVIDENCE FROM CITIZENS ADVICE SCOTLAND 
 
 
Certificate for Sequestration - December 2009 
Summary 
 

• The Certificate for Sequestration will open up access to bankruptcy to any 
debtor who can show that they cannot repay their debts.  

• CAS supports the new route to sequestration as many bureau clients currently 
find themselves outside of existing debt solutions.  

• A small but significant minority of debtors remain stuck in a cycle of debt.  
They have no access to debt solutions, while they cannot access bankruptcy 
options as their low income is above the threshold for the low income low 
asset route (LILA). Additionally, their creditors remain reluctant to take formal 
action against them.  

• This group of debtors include clients in low paid work and self-employed 
clients whose income is reducing in the recession.  

 
 
Introduction 
1. Section 9 of the Home Owner and Debtor Protection (Scotland) Bill intends to 

introduce a new route to bankruptcy for debtors unable to show apparent 
insolvency. The debtor will be able to apply to an “authorised person” for a 
certificate which demonstrates their inability to repay their debts. This provision 
will effectively allow any debtor who cannot repay their debts to apply for 
bankruptcy.   

 
2. We welcome the proposed new route to sequestration for debtors who find 

themselves outside of current debt solutions. Our evidence has found that many 
debt clients cannot access the Low Income Low Assets (LILA) route to 
bankruptcy because their income is over the threshold for the scheme, yet they 
have insufficient income to enter a Protected Trust Deed or the Debt Arrangement 
Scheme (DAS).   

 
3. Additionally, as their creditors do not tend to take formal action against them, they 

are unable to show that they are apparently insolvent, and are instead left in a 
debt limbo. Our Drowning in Debt (2009)1 research found that debt clients owed 
an average of over £20,000, and yet only one in ten clients had experienced any 
formal actions against them. In these circumstances, debtors will be unable to 
demonstrate apparent insolvency and therefore unable to petition for their own 
bankruptcy. The proposed Certificate for Sequestration will provide a solution for 
many of this client group to deal with their unmanageable debt.  

 
 
Case evidence 
4. Case evidence from bureaux highlights the circumstances in which debtors are 

currently missing out on existing debt solutions, and would benefit from the 
Certificate for Sequestration. The majority of these cases show clients who are in 

                                                 
1 CAS (2009) Drowning in Debt http://www.cas.org.uk/drowningindebtjune2009.aspx
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full-time low paid work that places them just above the income threshold for 
accessing LILA. These clients typically have multiple debts, but have little 
disposable income to offer to creditors and are therefore very unlikely to be able 
repay all their debts in a reasonable period.   

 
 
An East of Scotland CAB reports of client whose income exceeds the LILA income 
limit by less than £3 per week. The client is in full-time employment, but has become 
depressed as a result of his financial problems and the breakdown of this marriage. 
He has no entitlement to any means tested benefits and therefore cannot access 
LILA. The client’s only option is to wait for a creditor to take formal action against him 
and serve a charge for payment, as no other option is viable.  
 
A West of Scotland CAB reports of a lone parent who has multiple debts, but whose 
income is just above the income threshold for LILA. The client works full time at a low 
wage, but has multiple debts of over £3,000. The bureau managed to come to an 
arrangement with the local authority over rent and council tax arrears, but the client 
has no disposable income to pay towards her utility and consumer debts. The client 
is managing to keep to these arrangements, but reports that it is a monthly struggle.   
 
An East of Scotland CAB reports of a client whose income is just too high to access 
LILA. The client has debts of almost £15,000, but has no surplus income from his 
employment to offer. The client disclosed that he was thinking of asking his employer 
to reduce his hours for a few months so that his income would be sufficiently low in 
order to access the scheme.   
 
A North of Scotland CAB reports of a client couple whose income is too high to gain 
access to LILA and too low to repay their debts. The clients have struggled for three 
years to repay their debts, but are struggling to do so after the wife had to leave work 
due to ill health. The clients report that the strain of living with debt is starting to affect 
their health. The bureau advised that the client may be entitled to Incapacity Benefit, 
and should apply for this in order to access LILA.  
 
 
5. Evidence from bureau also shows that self-employed clients can have very high 

debts and relatively low incomes, but not low enough to access LILA. This 
appears to be particularly relevant in the current recession, where self-employed 
work is reportedly drying up, thereby increasing debts and reducing incomes. 
Clients are therefore often faced with the decision of lowering their income to 
access LILA, but at the cost of sacrificing income that is needed for essentials.   

 
 
An East of Scotland CAB reports of a self-employed client who is unable to access 
any route out of debt. The client has debts of over £17,000 and earns around £240 
per week. After meeting her essential expenditures, the client has no surplus income. 
Her income level is slightly above that maximum income level required for LILA, and 
other options for dealing with the debt such as DAS, rescheduling, or Trust Deeds, 
are not feasible. The client is struggling to cope financially and is anxious to resolve 
the situation, but can see no way of doing so. The bureau commented that the only 
options for the client are either to wait to see if a creditor serves a charge for 
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payment, which would make her apparently insolvent and thus allow her to petition 
for her own bankruptcy, or to reduce the hours she works.  This would bring her 
income below the limit for accessing LILA.  However, since she needs all her income 
to meet day to day expenses, this would only make her situation even more difficult. 
 
An East of Scotland CAB reports of a self-employed client who has developed 
significant debts after a lengthy period of illness. The client has unsecured debt of 
£87,000 and secured debt of £175,000. The client now suffers from clinical 
depression and is unlikely to be fit for work for some time. The monthly shortfall 
between income and expenditure is £1,300, and the client has exhausted his savings 
in an effort to stay afloat. The client does not meet the conditions for LILA and has no 
other options for getting out of debt.  
 
 
Conclusion 
6. CAS supports the proposed Certificate for Sequestration as it will open up a route 

out of debt for a significant minority of clients who are stuck in a cycle of debt. 
These clients have a low income from employment, have relatively little to offer to 
creditors, but often have extensive debts to cope with. Their income is too high for 
the LILA route to bankruptcy, but too low for DAS or a Protected Trust Deed, 
leaving the client’s only route out of debt being reliant on creditors taking the 
necessary formal action – a route that is becoming increasingly unlikely. These 
circumstances leave debtors juggling priority payments with payments to their 
creditors, with the knowledge that their income is precluding them from both 
repaying their debt and accessing debt solutions. The Certificate will offer this 
group of debtors the chance to escape their cycle of debt and make a new start.     

 
 
Keith Dryburgh 
Social Policy Officer  
Citizens Advice Scotland 
1 December 2009 
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SUPPLEMENTARY EVIDENCE FROM SHELTER SCOTLAND 

 
Summary of main points    
 

• The forecast number of repossessions for 2009 for the UK as a whole is 48,000 
compared to 7,630 in 2003 and 17,000 as recently as 2006.  We are still dealing 
with a significantly larger problem, despite downward revisions in the forecast.  This 
– plus weaknesses in the original legislation – mean that there is a compelling case 
for the Bill.  

• Section 4 of the Bill (Pre-Action Requirements) is fundamentally about getting 
lenders to look for solutions much earlier – so that they should not need to call in 
court.  We believe that it is right that the Bill should set out the expectations on 
lenders in primary and secondary legislation rather than rely wholly on a UK level 
body like FSA. 

• As the secondary legislation is developed over the next six months we have 
suggested a number of improvements.  These include: 
- Strengthening the way that sheriffs take account of section 4 via the Sheriff 

Court Rules and providing a standard checklist. 
- Ensuring lenders are not entitled to recover expenses where an action is 

dismissed for having not followed the pre-action requirement. 
- Providing clarification on the stage at which the creditor should contact the 

debtor, and the frequency and type of contact required. 
- Specifying an ‘adequate time’ for the debtor to consider any proposals made by 

the creditor.   
- Specifying a ‘reasonable time’ for creditor to inform the debtor of their decision 

to accept the proposal.  
- Providing clarification on what is meant by ‘remedies’ as outlined in section 4(b) 

of the statutory instrument. 
 
Introduction  
17. Shelter Scotland provided written evidence on the above Bill on 30 October and oral 

evidence on 10 November.  Since these dates, further information has been published: 
 

• Revised CML data on mortgage repossessions at a UK level    
• Draft statutory instruments on aspects of the Bill – especially that which sets out the 

detailed pre-action requirement, the framework for which is in section 4. 
 
18. We thought it would be useful to add to our earlier evidence in light of this additional 

information, while, at the same time, seeking to amplify some of our earlier evidence.  
 
Why the Bill is needed: mortgage repossessions   
19. For ease of reference we have repeated the statistics given in our previous written and 

oral evidence, in the table below. 
 
Mortgage actions in the Sheriff Courts April 2007 – August 2009 

 Actions taken to court Decrees granted for 
lender 

April 07-March 08 7364 4351 
September 08 – August 09 8861 6628 
Source: Scottish Court Service. Note: data collection methods changed between 
the two years 
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20. The table suggests that there has been a 20% rise in actions taken to courts and a 

52% rise in decrees granted for the creditor in just over a year.  We do not believe that 
a rise of this magnitude can be explained by changes in data collection methods. 
 

21. The data also show that lenders appear to have become much firmer about pursuing 
actions.  In 2007-08 decrees granted were about 60% of actions initiated.  In the most 
recent year this had risen to 75%. 
 

22. Not all decrees result in an actual ejection of the occupier – earlier research1 suggests 
that around 60% actually lead to the occupier losing his or her home but this should be 
treated as order of magnitude only.  This would suggest around 5,000 – 5,500 actual 
repossessions in the current year.   
 

23. Since we published these data, the CML has published data for mortgage possession 
actions for the UK as a whole.  At headline level, these show that mortgage 
possessions were 11,700 in the third quarter, down from 12,700 in the first quarter.  
The CML has also revised its possessions forecast for 2009 down to 48,000, from 
65,000, which in itself is a downward revision for the original forecast of 75,000. 
 

24. This is good news!  It shows that concerted action by lenders, advice agencies and 
governments on both sides of the border are having an impact.  The downward revision 
should also offer some reassurance to committee members who are concerned about 
the impact of any significant rise in repossessions. 
 

25. However, there are some significant notes of caution: 
• Most fundamentally, rather than celebrating a decline from 75,000 to 65,000 to 

48,000 repossessions, we should be pointing out that 48,000 is almost three times 
as many as the 17,000 repossessions as recently as 2006. It is more than six times 
higher than the 2003 figure of 7,630!  If we had taken the 2003 or 2006 bases as 
starting points, rather than an inevitably speculative forecast, would there be as 
much congratulation? 

• The data are UK-wide only.  We simply do not know what is happening in Scotland 
in any detail. 

• Although the number of home owners in arrears of 2.5% or more of the outstanding 
mortgage balance had fallen by 5% from the June figure, this figure is still 29% 
higher than at the same stage last year. 

• Rising unemployment levels mean that, other things being equal, more borrowers 
fall behind on their mortgages.  Figures published by the Office of National Statistics 
show that unemployment in Scotland rose by 4000 over the three months to 
September, 67,000 more than last year. 

• We are currently in a climate of low interest rates and there is more forbearance 
being shown among some lenders, but neither are likely to continue forever.   

 
26. To reiterate the evidence submitted by Shelter in October 2009, it is misleading to see 

the Bill as solely a response to a rising trend in repossession.  The evidence submitted 
to the Committee stressed that without or without the recession we see a strong case 
for revamping the current legislative protection.  The Mortgage Rights Act 2001 has not 
proved as effective as it could be, notably the low number (at best 10%) of cases that 
currently call in court.  Under the Mortgage Rights (Scotland) Act 2001 at present, the 
protection kicks in only where the borrower has made an application to the court.   

 
1 Mortgage Arrears and Repossessions in Scotland, 2003 
 

234



 

                                                

 
Pre Action Requirements 
27. The Bill requires all cases to call in court (with the exception of voluntary surrender – 

see below).  The Pre-Action Requirement (section 4) then sets out a series of 
expectations that the Sheriff would have take into account whether or not the borrower 
appears or is represented2. 
 

28. It is worth trying to be clear about what the section on Pre-Action Requirements is 
trying to do.  It is not seeking to burden the courts with lots of additional cases to 
scrutinise in ever more detail – although clearly that would be preferable to them going 
through on a nod.  Rather, it is seeking to lay on lenders a burden of evidence (a 
burden which is in line with what responsible lenders will be doing anyway) so that 
many cases are resolved without ever having to call in court.  So lenders are 
being told, in effect: “if you come to court, you will be expected to show in all cases that 
you have done everything you can; so, make sure you get all your early intervention 
right”.  Thus the success of section 4 will be judged on the extent to which it pushes 
negotiation out into a much earlier phase of action.  This is both better for the borrower 
and for effective use of court time. 
 

29. The Repossessions Group did discuss whether the same effect as section 4 could be 
achieved by reference to industry rules such as the FSA’s Mortgage Conduct of 
Business (chapter 13 deals with mortgage possessions and arrears).  In our view, this 
poses some difficulty for parliamentarians in Scotland as it passes rights to influence 
the way that vulnerable home-owners are dealt with – a policy area that is clearly a 
matter of Scots law – to a body which is accountable to UK level of government.  While 
there is very little about MCOB 13 currently that we disagree with, that may not always 
be the case in the future.  A future UK government may take a much more liberalising 
view of the responsibilities placed on lenders; one which did not converge with the 
views of Scottish policy-makers.  That is why we think it is right that the Scottish 
Parliament should seek directly, through primary and secondary legislation, to set pre-
action requirements, albeit in a way which is highly consistent with MCOB 13 as it 
currently stands.  
 

30. Having reviewed the statutory instrument there are some areas which we think could 
be improved.  Most importantly is the way in which sheriffs will take it into account.  It is 
often described as requiring sheriffs to check that lenders have done certain things.  In 
practice, what it does is require lenders (under 4(4)) not to take action if the borrower is 
taking certain steps to remedy default.  The clear expectation is that sheriffs will ask 
lenders to demonstrate that their application is competent and this will normally be 
done, particularly where a borrower is present or represented.  But it is still possible 
that a lender will take action having not complied with section 4(4) and the borrower not 
represented and the sheriff may not check that.  To avoid this happening Shelter 
recommends a change to Sheriff Court Rules to ensure that sheriffs are always 
checking compliance with section 4.  Further we recommend a standard checklist and 
evidence sheet that lenders will also have to produce in order for the application to 
proceed. 
 

 
2 The submission by Govan Law Centre says, quite rightly, that section 2(5) requires the Sheriff to take 
certain things into account only where the debtor is present or represented.  However, this applies only to 
those things which it would be difficult to judge without hearing from the debtor and re-emphasises the 
importance of increasing representation and in-court advice.  It is important to appreciate that the 
requirement to appear or be represented does not apply to the Pre-Action Requirements (section 4) which 
will apply in all cases which come to court, whether or not the borrower is present or represented. 
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31. A further innovation we suggest is in the matter of costs.  At present there is no 
discretion for a Sheriff to vary additional charges that borrowers incur from their lender 
taking action as these are set out a standard condition in mortgage contracts.  We 
suggest that where an action is dismissed by a Sheriff, because the lender has not 
complied with the Pre Action Requirements then the lender will be not be entitled to 
recover costs from the borrower.  This would be a powerful financial incentive to make 
sure early action was taken to resolve problems.          
 

32. We have a number of more detailed observations about the draft SI. 
 

- In part 3(1)(a) it would be useful to specify at what stage the creditor is required 
to contact the debtor to discuss the arrears (eg after the first missed payment), 
given that early intervention is important and can prevent arrears escalating and 
reaching the repossession stage.  It would also be useful to indicate how often 
contact should be made with the debtor and the ‘means of contact’ required. 

- In part 3(1)(c), this would benefit from indicating what is meant by an ‘adequate 
time’ for the debtor to consider any proposals made by the creditor.  It is in the 
interest of both the debtor and creditor not to prolong this but also allow enough 
time to consider the proposals and options available.  It might be that a period of 
4 weeks would be considered an adequate time. 

- In part 3(1)(d) the creditor is giving a time-scale of 14 days to inform the debtor 
of the reasons for refusing a proposal made by the debtor.  There is no time-
scale however of when the creditor should notify the debtor in cases where they 
are willing to accept the proposal.  It would be useful to know why this should 
also not be 14 days. 

- In part 4(b) there is a need for clarification on what is meant by ‘remedied’.  
Does this mean that the debtor is required to pay the whole balance, or make an 
arrangement, and does this include for example only the mortgage debt or also 
other charges?   

- Finally, the English pre-action protocol checklist makes reference to unresolved 
complaints to the Financial Ombudsman which would justify postponing the 
possession claim.  There is no mention of situations where the debtor has gone 
to Financial Ombudsman in the statutory instrument and we have asked whether 
it would benefit from being included to cover these circumstances. 

 
Voluntary sale 
17. Quite a lot of discussion at Committee has been about whether the provisions for 

voluntary sale are too onerous and will result in lenders taking court action instead.  
Contrary to the impressions given at earlier evidence sessions this was discussed in 
some detail at the Repossession Group.  Agreement was reached that there should be 
some consistent process involved as it was also recognised that, with a requirement on 
all cases to call in court, then there might be pressure on home-owners to agree to 
“voluntary surrender” which might not be in their interests.  That is, there is a need for 
balance between a process which is swift and easy to carry out and one which ensures 
the borrower is able to make a genuinely informed decision.  The proposed affidavit 
may or may not strike that right balance, but we would be reluctant to see balance of 
some kind lost.     

 
 
Gavin Corbett 
Shelter Scotland 
 
November 2009 
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Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 1 

10:03 
The Convener: Item 2 is oral evidence on the 

Home Owner and Debtor Protection (Scotland) 
Bill. I advise members and witnesses that at 11 
o’clock we will hold a two-minute silence for 
remembrance day. 

I welcome the first witness panel, which consists 
of Alex Neil MSP, Minister for Housing and 
Communities, and, in support of the minister,  
officials David Ferguson, Colin Brown and 
Stephen Sandham. I invite the minister to make 
some opening remarks. 

The Minister for Housing and Communities 
(Alex Neil): Thank you for the opportunity to give 
evidence on part 1 of the bill. I know that Fergus 
Ewing is looking forward to assisting the 
committee on part 2.  

It is important to remind ourselves what part 1 of 
the bill does, why the bill’s provisions are 
necessary and urgently needed and why the bill  
must be progressed and implemented as quickly 
as possible. Part 1 implements the 
recommendations in the report of the 
repossessions group, which was chaired 
independently of the Government. The 
recommendations were agreed by all  
stakeholders, including lenders, advice agencies 
and legal experts. 

The key provisions in part 1 are, first, to ensure 
that all repossessions call in court; and, secondly,  
to ensure proper court scrutiny of lender action to 
ensure that every alternative to repossession has 
been considered and to allow for lay  
representation. This morning, we will show that the 
provisions matter to people in Scotland.  

There are seven main drivers and reasons for 
the bill. Number 1 is the significant rise in the 
number of repossessions. After a dip in 2004,  
there has been a steady increase in the past five 
years, particularly in the past two. Although the 
Council of Mortgage Lenders forecast has been 
downgraded from 75,000 to 65,000, and I am led 
to believe that it might be downgraded further 
tomorrow, over the piece there has still been a 
significant and dramatic increase in the number of 
repossessions in recent years. 

The second reason is that the number of court  
actions for repossession in the sheriff courts has 
risen by 20 per cent between 2007-08 and 2008-
09, from 7,364 to 8,861.  
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The third reason is the significant rise in 
mortgage arrears. There has been a 47 per cent  
increase in the number of people with mortgage 
arrears that are more than 2.5 per cent  of the 
balance and a 77 per cent rise in mortgages that  
have been in arrears for more than three months.  
That is compared to a year ago, using the latest  
available figures, which are from quarter 2.  

We must also remind ourselves of the need to 
meet the homelessness target for 2012. The fourth 
reason is that, without the bill, many people in 
Scotland would be added to the homelessness list. 

The fi fth reason for the bill is to deal with the 
unintended consequences of the Mortgage Rights  
(Scotland) Act 2001.  Even if we did not have the 
urgency of recession, we would still have to deal 
with the problems with that act, under which only 5 
per cent of all repossession cases are defended in 
Scottish courts, which is considerably lower than 
the figure south of the border. The repossessions 
group agreed unanimously that the application 
process under the Mortgage Rights (Scotland) Act  
2001 does not provide adequate protection and 
that all cases should be subject to court scrutiny. 

The sixth reason is that new powers are needed 
to require Scottish courts to check that lenders  
have considered every alternative to 
repossession. In effect, that will  give legal force to 
the pre-action protocol, which has been in practice 
north and south of the border for the past year or 
so. 

The final reason for the bill is the need for a new 
power to allow lay representation, which will make 
the court process less intimidating for people who 
are suffering the trauma of repossession 
proceedings. Again, that was agreed unanimously  
by the repossessions group and is in line with 
recommendations of the Gill report, which was 
published recently. 

There have been suggestions that the pace of 
introduction of the bill  was too fast and that the 
consultation has been inadequate. The bill was the 
product of four months of discussion in the 
repossessions group, between February and May 
this year, and has been the subject of substantive 
further discussions with stakeholders. Those 
discussions are on-going and will remain so 
throughout the process, right up to the approval of 
the statutory instruments that will  be required to 
implement the bill. That represents a collaborative 
process, albeit not the standard one. Previously, 
the criticism of the Government was that we were 
too slow. We were under pressure to meet during 
the summer recess last year and to pass a bill in a 
day. As you know, we did not think that that would 
be wise. We had to strike a balance between the 
timeous passage of the bill and ensuring proper 
time to consult and to hammer out the details with 
stakeholders and the committee, in order to avoid 

ending up with unintended consequences, as we 
had with the Mortgage Rights (Scotland) Act 2001.  

The important point is that every person who 
has given written and oral evidence to the 
committee has supported the principles of part 1 of 
the bill. There have been concerns about details of 
implementation, which I am happy to deal with. In 
particular, those relate to the recall of decree;  
voluntary surrender and abandonment; the impact  
on court time; and the proposals in our 
consultation on protection for tenants. There has 
also been an understandable desire to see the 
draft statutory instruments that will accompany the 
bill. I am glad to be able to report that all the draft  
statutory instruments for parts 1 and 2 will be 
given to the committee next Tuesday, so that you 
have time to review them before you start to write 
your stage 1 report.  

We all share the desire to strike the correct  
balance between the rights of lenders, borrowers  
and those who live in a property. That is 
particularly crucial with regard to whether there is  
a need for greater protection for unauthorised 
tenants. Our consultation on that important issue 
finished only on Friday, and we will  analyse the 
responses. We are happy to provide the 
committee with a copy of those responses,  
although some people have requested that their 
names not be publicised. The analysis, and our full  
report, will be available by 14 December.  

As I said in the informal session with the 
committee earlier this year, there is an issue with 
regard to whether the provisions that arise from 
the consultation should go in this bill or in the 
proposed housing bill. At that time, I was minded 
to put the provisions in this bill but, given the 
timeframe, I am now more inclined to put them in 
the housing bill, to give us proper time to consider 
any responses on unauthorised tenancy. I would 
welcome the committee’s recommendations on 
that. 

Finally, having read the oral and written 
evidence and having listened to the 
stakeholders—I have met most of them once or 
twice—I believe that there is a consensus in 
favour of the proposed additional protection for 
home owners who are at  risk of repossession and 
the need for the provisions to be enacted urgently. 
As I said, there are points of detail, and I am 
happy to try to answer the committee’s questions 

on those as best I can this morning.  

The Convener: I thank the minister for his  
opening statement.  

In a previous evidence session, the Insolvency 
Practitioners Association stated:  

“rushing through legislation … w ill potentially have … 

unintended consequences.” 
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The Law Society of Scotland said:  

“The bill deals w ith important issues that affect the 
fundamental rights of both debtors and creditors, and it 
should not be rushed through.”—[Official Report,  Local  
Government and Communities Committee, 4 November  
2009; c 2547, 2548.]  

The Govan Law Centre’s written submission 
states: 

“The Bill as presently drafted is not f it for purpose … as  
drafted it w ould cause s ignif icant detriment to consumers ”. 

How do those views square with your statement  
this morning and with the Scottish Government’s  
statement in the policy memorandum that support  
for early action had been secured? 

Alex Neil: We should consider the timeframe for 
the bill. The repossessions group met earlier in the 
year and completed its work in the middle of the 
summer. We have subsequently held meetings 
with stakeholders, and the bill is now going 
through the committee process. By the time the 
committee produces its stage 1 report, it will have 
been nearly a year since the process began.  

I cannot think of any stakeholder group that has 
not had extensive meetings with the Government.  
Even the organisations which you have quoted,  
particularly in relation to part 1 of the bill, with 
which I am dealing this morning, all agree that the 
general principles of part 1 are perfectly 
agreeable. Nobody has raised any objection to the 
fundamental principles of part 1, and any concerns 
relate to the detail. I am sure that Fergus Ewing 
will make a similar claim in relation to part 2 when 
he appears before the committee later this  
morning.  

It is not correct to say that the legislation is  
rushed. You say that we have not consulted, but I 
am happy to circulate to the committee a full list of 
all the meetings that we have had with 
stakeholders, including the repossessions group.  
You are aware of the repossessions group’s remit,  
members and report, which was warmly welcomed 
by all the major parties in the Parliament, except  
possibly one.  

Far from rushing the legislation, we have, as I 
said earlier, been under enormous pressure from 
Opposition parties to speed up the process. We 
believe that we have struck the right balance 
between getting the legislation considered 
timeously and consulting on it properly. The fact  
that we have a consensus on the principles  
reflects the success of the consultation process. 

The Convener: So the Insolvency Practitioners  
Association, the Law Society of Scotland and 
KPMG are wrong? The committee received written 
and oral evidence that questioned the consultation 
and questioned what was agreed at meetings 
would be part of the bill and what has suddenly  

appeared. Did those respondents attend different  
meetings? 

Alex Neil: We are dealing primarily with the 
repossessions group’s report in relation to part 1.  

If you consider the evidence, it is clear that there is  
unanimous agreement on the report and its  
principles. Such reports deal with the higher-level 
policy proposals. When we have to translate such 
proposals into a bill, there are issues to do with the 
detail of implementation, such as the concerns 
about the recall of decree or the voluntary  
surrender of properties. Those are issues of detail,  
not kernel principles of the bill. 

The first two organisations that you mentioned 
told us and said in their written evidence that they 
accept the general principles of the bill. They are 
not complaining that they were not consulted on 
the repossessions group’s report; they signed up 
to it unanimously. Their concern has been about  
two or three points of detail of implementation. We 
have a flexible approach to that and we are 
listening to what people are saying. 

10:15 
The Convener: Would you not have preferred to 

keep it simple by taking the advice in some of the 
evidence that we received that much of what could 
be achieved, which was agreed on, did not require 
this complex legislation or this radical and 
fundamental change? We could have achieved 
our objective of giving people a better chance to 
stay in their own home by making simple 
amendments or adjustments to guidance in order 
to make provision for the 90 per cent of people 
who have little equity in their home—all that could 
have been done by making adjustments in relation 
to the equity left in the home. That is the evidence 
that we have received. The proposals did not need 
to get as complicated as they have; we could have 
made quicker progress by keeping things simpler.  

Alex Neil: That is some of the evidence that you 
received from some people. There was other 
evidence to the contrary. The evidence has been 
quite contradictory. Yesterday’s panel disagreed 
with the panel who gave evidence last week. None 
of the members of the panel who gave evidence 
last week was a member of the debt action forum 
or the repossessions group, so they were giving 
evidence at second hand—they were not  
members of the group.  

Mr Ewing will deal with your specific points  
about equity when he gives evidence on part 2 of 
the bill. On part 1 of the bill, the suggestion by the 
Govan Law Centre that we scrap the bill and start  
again shows a total misunderstanding of what has 
happened since the Mortgage Rights (Scotland) 
Act 2001 was passed, of the need to take account  
of new regulations from the Financial Services 
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Authority and others and of how long it takes to 
get new legislation through. The reality is that we 
and our stakeholders—even the ones who 
disagree with some of the detail of implementation 
agree with the fundamental principles of the bill—
honestly believe that both part 1 and part 2 of the 
bill are essential if we are to achieve our 
objectives. 

The Convener: So, the practitioners are wrong.  
The Law Society is wrong and the Govan Law 
Centre is wrong. We have to put all their evidence 
to one side and trust the minister. Is that what you 
are suggesting? 

Alex Neil: No. I am not saying that they are 
wrong; I am saying that they have expressed 
concerns about points of detail, which we are 
happy to address. What they have not done is  
challenge the fundamental principles of the bill.  
Shelter, Citizens Advice Scotland and Money 
Advice Scotland were right yesterday. Even the 
Council of Mortgage Lenders supports the work  
that we have done on the repossessions group.  
Although it has concerns about detail of 
implementation, which we are happy to address, it 
is in favour of the fundamental principles of the bill.  

Alasdair Allan (Western Isles) (SNP): In your 
opening remarks, you mentioned the figures for 
repossessions. Is there an emerging or continuing 
trend towards an increasing number of 
repossessions? 

Alex Neil: I can give you the figures, which you 
will be aware are United Kingdom figures. There is  
an issue with the availability of Scottish figures,  
which Mr McLetchie explored to some extent with 
Kennedy Foster yesterday.  

In 1991, when we were experiencing the 
previous recession, there were 75,500 
repossessions in the UK. That number dipped 
right down to 8,200 in 2004. However, in the 
following year, the number nearly doubled to 
14,600. In 2007 it went up to 26,000 and in 2008 it  
went  up to 40,000.  The current forecast from the 
CML for the whole of the UK, which I believe is  
going to be downgraded tomorrow, is 65,000 
repossessions this year—the original forecast was 
75,000. If you plot those figures in a graph, which 
we have done, it looks like a big “U”. We start in 

1991 with a high of 75,500, which dips right down 
to 8,200 in 2004. Since 2004, there has been a 
steady rise and, in the past two years, there has 
been a very steep rise indeed. That is the trend.  

We have had discussions with CML members 
and have spoken to a significant number of 
lenders. When I have asked them what will  
happen in future, every one of them has said that  
the current indications are that there will be a 
plateau at the current level of 60,000 to 65,000 
annual repossessions. When I have then asked 

what  will  happen after the plateau and when it will  
finish, to a person and to a body, they have all  
said that  it will  depend on two key factors. If 
unemployment continues to rise or i f interest rates  
go up, or if they both go up, the number of 
repossessions will go up as well.  

Alasdair Allan: Those statistics and factors  
aside, can the bill do something to turn the 
situation round? If it can, how does it relate to 
other current and forthcoming legislation? 

Alex Neil: Part 1 of the bill is for dealing with the 
repossession stage. We should record the fact  
that there are big differences between this  
recession and the previous one. As Kennedy 
Foster pointed out yesterday, the number of 
people who have a mortgage in the UK is 7 million 
higher today than it was in 1991. Although the 
absolute number of repossessions has gone up, it  
has gone down as a percentage of the people who 
have mortgages. I pay tribute to those responsible 
lenders—although one or two have not done it—
who have taken significant rehabilitation steps to 
prevent repossession. If we had the same 
proportion of repossessions in the current  
recession as we had in the previous one, the 
figure would be much higher than 65,000. Against  
a background of 7 million more mortgages, the 
proportion of people who end up in repossession 
is significantly lower than it was during the 1991 
recession. In large part, that is due to the 
rehabilitation measures taken by lenders and,  
more recently, by the Scottish and UK 
Governments. 

As members know, the bill is part of a package 
of legislation, which is first of all about preventing 
people from getting into difficulty. Many lenders  
intervene to provide advice the minute that  
someone gets two or three months into mortgage 
arrears. We also provide mortgage to rent,  
mortgage to shared equity and other services to 
people who have gone further down the road into 
difficulty. We are all in the game of trying to 
prevent repossession but, in a number of cases,  
estimated to be roughly 65,000 in the UK this year,  
repossession action is unavoidable.  

Alasdair Allan: You said that the bill  is part of a 
package to help people who are in that situation.  
In your view, where would we be if we took the 
Govan Law Centre’s advice and abandoned the 
bill? How would that package of measures be 
affected? 

Alex Neil: As Gavin Corbett said yesterday,  
there is no logic to the Govan Law Centre’s  

conclusion. I know that Mike Dailly has a romantic, 
emotional attachment to the Mortgage Rights  
(Scotland) Act 2001 because he was heavily  
involved in drafting it but, ironically, we are, in part,  
dealing with the unintended consequences of that  
act, which is one of the reasons why we need this  

240



2609  11 NOVEMBER 2009  2610 

 

bill. To go back to the drawing board as he 
suggests and try to amend the 2001 act would be 
totally unsatisfactory. It does not take account of a 
range of issues that need to be addressed, and 
are being addressed by parts 1 and 2 of the bill. I 
notice that he does not say much about part 2,  
although many of the provisions in part 2 would 
affect his clientele as much as those in part 1.  

Some of Mike Dailly’s suggestions are 
reasonable. For example, he talks about how he,  
like others, is of the view that the current practice 
of voluntary surrender is perfectly satisfactory and 
we do not need the affidavit process. That is a 
technicality. It is a detail  of implementation. If the 
committee recommends that we change or even 
delete it, we will be open to your suggestions.  
Mike Dailly makes a reasonable point on the 
matter, which has also been made by other 
people. Again, however, opinion is divided. Even 
yesterday’s panel was divided on the issue.  
Kennedy Foster from the CML gave an entirely  
opposite point of view from the other three panel 
members. When the committee has heard all the 
evidence and decided what it thinks the proper 
balance would be, we will be open to its  
suggestions about changing the proposal. It is not 
a fundamental principle of the bill.  

David McLetchie (Edinburgh Pentlands) 
(Con): Good morning. I was interested to hear 
your fulsome tribute to the responsible way in 
which mortgage lenders have dealt with issues of 
arrears and your statement that the absolute 
number of repossessions in the UK is lower than it  
was in the previous recession. We heard in 
evidence yesterday that it is projected to dip still 
lower to below 65,000—I think that that is the 
figure that Mr Foster gave. We also heard that the 
number of repossessions as a percentage of all  
mortgages is far lower than it was in the previous 
major recession.  

Given that all these lenders are behaving in 
such a responsible and sensible manner towards 
people who fall into mortgage arrears and 
difficulties, what evidence is there to justify your 
statements that the bill is necessary and urgent,  
that we must enact it as soon as possible, and that  
it is essential that we step in to protect people’s  

interests? It would seem from your tribute that  
those interests are being more than adequately  
protected by the very responsible lenders we have 
in this country and their approach to dealing with 
arrears. Is that not a fair comment? 

Alex Neil: First, I think that you made a slip of 
the tongue in the first part of your question. The 
absolute numbers are round about or slightly  
below where they were in the 1991 recession.  
However, if unemployment and interest rates  
increase, they could well numerically exceed the 

1991 figure of 75,500. That is the advice that we 
have had from lenders. As a proportion— 

David McLetchie: But the figure at the moment 
is 65,000, which is 10,000 lower than in the 
previous recession. I think that you will see in the 
Official Report that Mr Foster said yesterday that  
65,000 is a pessimistic figure. The figures are 
embargoed, but it was suggested that, when they 
are published, we will find that the projection is  
lower still. 

Alex Neil: Absolutely. That is a forecast, but it 
does not hide the fact that, in the past five years,  
and particularly in the past two, we have had a 
continuing, significant trend of a substantial rise in 
the number of repossessions. If we take the UK 
figure—unfortunately, that is the only reliable one 
that we have—there were 8,200 repossessions in 
2004. Even if the CML, let us say, downgrades its  
forecast to 60,000—and it is just a forecast—the 
number will still be nearly eight times what it was 
five years ago.  The clear evidence from Mr 
Foster’s members is that, if there is a further rise 

in unemployment and/or interest rates, the 
forecast will be revised upwards later. 

Secondly, we believe that it is clear from the 
mortgage arrears figures that the timeline from 
getting into trouble to going to repossession is a 
bit longer than it was before. I know that some of 
your witnesses have said that the turnaround time 
is about 18 months. There are no precise figures,  
but that is probably a reasonable estimate. We 
have to consider not just the forecast for the next  
few months but the horizon over a period of at  
least 18 months. As you know, unemployment is 
forecast to go significantly higher during that  
period. According to the CML’s members, if that  
happens, the number of repossessions will  
increase as well and it will have to revise the 
forecast. 

10:30 
Thirdly, although you talk—quite rightly—about  

the responsible lenders, unfortunately, despite all  
the regulation, we still have some irresponsible 
lenders, about whom you heard evidence 
yesterday. Specific mention was made yesterday 
of the difficulties in regulating the sub-prime 
market. Although the figure for repossessions 
might not end up being as high as forecast, it has 
multiplied by a factor of nearly eight over the past  
five years.  

David McLetchie: Who are those irresponsible 
lenders? Can you provide any evidence of their 
irresponsible conduct in seeking repossessions 
prematurely without properly considering all the 
options? 

Alex Neil: Yes. I think that Shelter gave you 
some examples. As a Government minister, I am 
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not in a position to name names, particularly  
publicly. That would be highly irresponsible of me 
and I do not think that any member of the 
committee could reasonably expect me to do so.  
Shelter’s evidence gave some examples of 
categories, and the sub-prime market has been 
singled out as being one in which there are still  
rogue practices—if I can call them that—that need 
to be dealt with. 

David McLetchie: Shelter did not name names,  
and you have not named names. Can you advise 
us whether there is some confidential 
memorandum from Shelter and other 
organisations to you or your officials that details  
irresponsible practices? 

Alex Neil: From the evidence from Shelter— 

David McLetchie: That is not evidence—that is  
assertion. I am asking you on what substantive 
evidence of irresponsible practices has the 
Government based the measure? 

Alex Neil: If you read Shelter’s evidence, you 
will see that it has some evidence of that, although 
it does not name names. Furthermore, the FSA—
the UK regulatory body—has said: 

“It is clear that many f irms have not exercised 

forbearance but moved quickly to repossess properties.”  

I think that that is what Shelter cited, and that is 
what we are trying to deal with.  

David McLetchie: Is that the same FSA that we 
heard yesterday is undertaking on a UK basis a 
review of policies on arrears and repossessions? 

Alex Neil: As far as I know, there is only one 
FSA. 

David McLetchie: Exactly. So the FSA, which 
you are calling in aid of your case for necessary  
and urgent action, feels it necessary to undertake 
a review—starting in January and embracing all  
lenders—on the subject of arrears and 
repossessions. If you support the FSA’s 

comments, would it not be sensible, given that it 
deals with a UK market involving UK players—
albeit that the legal procedures in Scotland are 
different from those in England—to await the 
outcome of its review, which will be wide ranging 
and comprehensive? Should you not wait and 
review the evidence that the FSA obtains and 
publishes, then consider the principles and 
recommendations that emerge from it? 

Alex Neil: It is not an either/or situation. We are 
taking urgent action now because we believe that  
it is required on the basis of the evidence that is  
available. The FSA’s review may well take a year 
to complete—we do not know. If additional 
measures are required as a result of the FSA’s  

inquiry, we will consider taking them—assuming 
that we are re-elected in 2011.  

David McLetchie: Indeed, assuming that, but  
let us not get into such speculation, minister. 

Let us move on to some specifics. We keep 
hearing how all the recommendations had the 
support of everyone. However, on voluntary  
surrender, you are already in partial retreat from 
your earlier remarks. Do you concede that that  
was never a recommendation of the 
repossessions group? 

Alex Neil: I have made that absolutely clear.  
What I have said is that we must distinguish 
between the high-level policy proposals and their 
implementation. As with drafting every bill, we 
must consider how we can implement the policy  
proposals.  

I have not made any kind of retreat, because 
right from day one I have said that  we are open-
minded about some of the detail of the bill. It is  
clear that opinion is divided, particularly on 
whether affidavits are needed. The view of Govan 
Law Centre and the CML is that no changes are 
required, because the current procedures are 
satisfactory, but at yesterday’s meeting Money 
Advice Scotland, CAS and Shelter indicated that  
they see merit in the use of affidavits. 

It is a matter of record that that implementation 
detail was not discussed by the repossessions 
group, but it was something that we had to 
consider when we drafted the bill. We have a very  
open mind. The panel at yesterday’s meeting 
showed that opinion on the pros and cons of the 
proposal is divided. We will take our lead from the 
committee. If, once it has heard all the evidence 
and considered all the submissions on this and 
other matters, it believes that we need to alter the 
bill, the Government will take that seriously and 
lodge appropriate stage 2 amendments. 

David McLetchie: But why did you dream up 
the idea in the first place? 

Alex Neil: It was dreamt up because it was felt  
that there had to be some way of ensuring that  
there was an acceptable legal record for 
abandoned and voluntarily surrendered properties.  

David McLetchie: There is such an acceptable 
legal record.  You want to int roduce a bureaucratic  
procedure to create another legal record. Is that  
not the case? 

Alex Neil: That is the argument against it. 

David McLetchie: Indeed.  

Alex Neil: I have an open mind. It is clear that  
our inclusion of the provision has generated a 
debate about how we should implement the 
principles of the relevant part of the bill. We are 
not hung up on the issue; we are totally open-
minded. If the committee feels that the provision is  
unnecessary or too bureaucratic, or if it has a 
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better alternative or feels that there is no need for 
change, we will be happy to lodge appropriate 
amendments at stage 2. It is not a kernel principle 
of the bill. 

David McLetchie: No, but it is still in the bill. 
Given that section 1 contains a poorly drafted 
provision that has been panned by those 
professionals who know anything about the 
process and which Mr Foster of the CML said 
yesterday would, by and large, be treated as a 
dead letter by his members—they would simply  
ignore it and move straight to repossession 
proceedings—how can we have confidence that  
the other provisions in part 1 are well drafted? The 
proposal has been denounced by virtually all  
hands, and certainly by those who have any 
detailed knowledge of legal procedures and 
drafting.  

Alex Neil: I think that the main criticism has 
been about not the drafting but the substance of 
the proposal and the fact that it will, allegedly, be 
too bureaucratic. You cite one side of the 
argument, but I am sure that the committee will  
want to take a balanced view and listen to both 
sides of the argument before it makes up its mind. 

Although some people have criticised—that is  
the word that I would use rather than “panned”—
the provision, others clearly support it. It is up to 
the committee to decide where the balance of the 
argument lies. The last thing that we would want to 
do would be to introduce a new bureaucratic  
procedure if it were not necessary to do so or i f 
there were a better way of proceeding. I am 
perfectly open to suggestions from the committee,  
although, to be fair, it should listen to the people 
who are in favour of the proposal as well as those 
who are against it. 

David McLetchie: Indeed, we do. If they were 
to produce any substantive evidence in support of 
it, that would lend weight to their cause,  but they 
have not yet done so—they have relied on mere 
assertion.  

Alex Neil: One could say the same of people on 
both sides of the argument.  

David McLetchie: I do not think so. Those who 
know the system and how the present procedures 
work know that they work satisfactorily. They are 
entitled to take a policy decision on whether they  
would use your new bureaucratic procedure, and it  
was quite clear from yesterday’s evidence that  

they would not and that, rather than go through 
that process, they would increase the number of 
repossession actions in the courts. 

Alex Neil: It is obvious that Mr McLetchie has 
made up his mind on the issue.  

David McLetchie: The evidence speaks for 
itself, minister. 

Alex Neil: We will wait to hear the view of the 
committee as a whole. If the committee holds a 
similar view to Mr McLetchie, it will not be a 
problem—we will be happy to lodge an 
amendment at stage 2. We have always said that  
we would be happy to amend some of the detail,  
as happens with any bill. In the eight years for 
which I convened a committee, I never dealt with a 
bill that was not subject to substantive change at  
stage 2. That was particularly true of the 
Bankruptcy and Diligence etc (Scotland) Bill. I am 
sure that the bill that we are discussing will be no 
different.  

Mary Mulligan (Linlithgow) (Lab): Good 
morning, minister. I say from the outset that I 
support the introduction of pre-action court  
protocols and I support there being legal action 
behind them. I hope that we all support them. My 
concerns are around the possible unintended 
consequences of the bill. We will need to decide 
whether they result from the drafting or the policy  
proposals.  

I have a couple of questions that arise from 
evidence that has been submitted to the 
committee. Obviously, you have seen Govan Law 
Centre’s submission, because you have referred 
to it on a number of occasions. The centre 
suggests that the term “reasonable time” in section 
2 could be interpreted as a shorter period than that  
which is being used for debtors to make their 
repayments. Do you agree? 

Alex Neil: Are you referring to new section 24A, 
in section 4 of the bill, or to section 2(5)? 

Mary Mulligan: Section 2(5).  

Alex Neil: The jurisprudence from the Debtors  
(Scotland) Act 1987 would not necessarily apply to 
define “reasonable time” as one to two years. The 
duties will  be fleshed out in subordinate legislation 
and in guidance, to which the courts will look in 
interpreting “reasonable time”. However, we will  
reflect on whether change is needed, although the 
issue raised by Govan Law Centre is not as black 
and white as it makes out. 

Mary Mulligan: Did you consider that issue 
previously? 

Alex Neil: We considered all the variations at al l  
stages of drafting because, clearly, when drafting 
a bill a number of options are open. We have 
considered all the detail of the bill, and the point of 
stage 1 scrutiny is to ensure that we examine any 
potential unintended consequences. As I have 
said, ironically, one reason why we need the bill is  
the unintended consequences of the 2001 act. 
When we all passed Cathie Craigie’s bill in 2001,  
we were of the view that it would substantially  
impact on the rights of the more vulnerable 
sections of the community, but we know after 
experience—particularly in the past five years, as  
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the number of people who have found themselves 
in difficulty has gone up significantly—that the 
2001 act has not had its intended consequences.  
That is a driver for the bill. I argue—I think that  
Mary Mulligan agrees with me—and would do so 
even if we were not in the middle of a recession,  
that the provisions are required, so that people 
who find themselves in difficulty have these new 
entitlements. 

Mary Mulligan: It is interesting that, when the 
suggestion was first made that we needed pre -
court protocols, the Cabinet Secretary for Health 
and Wellbeing’s argument against them was that  

we had the Mortgage Rights (Scotland) Act 2001.  
However, that now seems to have been called into 
question.  

Let me ask you a further question about a point  
that Govan Law Centre raised in its submission,  
on the construction of the pre-action requirements. 
The centre suggests that the approach in the bill is  
overcomplicated, overelaborate or whatever other 
description you want to use, and therefore will not  
deliver what we are looking for. It suggests that it 
would have been easier to use the FSA’s  
mortgage conduct of business sourcebook as the 
basis for the protocol. Was that option 
considered? 

Alex Neil: Yes, it was. Again, I am not sure that  
Govan Law Centre is necessarily totally au fait  
with the work that is being done by the FSA. The 
issue is that we need to proceed in such a way 
that the protocol is flexible and can be easily  
adjusted when requirements are changed by the 
FSA or any successor body. We have taken our 
approach because it will allow us, through 
subordinate legislation, to make any necessary  
adjustments that arise from future requirements of 
the FSA or its successor body. 

As you would expect, the primary legislation sets  
out a higher-level framework and principles. The 
view that the Subordinate Legislation Committee 
takes in its report is the opposite of that taken by 
Govan Law Centre. With all due respect, I am 
more inclined to listen to the Subordinate 
Legislation Committee’s view on the issue.  

10:45 
Mary Mulligan: You refer to the Subordinate 

Legislation Committee, which takes the view that  
the powers in section 4 are too wide. Is there a 
middle road between the two positions? 

Alex Neil: We need to look at the issue. As the 
member knows, three committees consider any 
bill—the lead committee, the Subordinate 
Legislation Committee and the Finance 
Committee, which will consider the financial 
memorandum next week. We will take the 
Subordinate Legislation Committee’s comments  

very seriously. In its report, the Local Government 
and Communities Committee may want to 
comment on some of the Subordinate Legislation 
Committee’s recommendations.  

These are points of detail on which we have an 
open mind. If we think that someone has a better 
way of implementing the detail of the bill, we will  
not get on our high horse. We are happy to listen 
to what people have to say. If we think that they 
have a better way of phrasing, drafting or doing 
things, we will be happy to adopt that approach. I 
ask Colin Brown, our expert on the issue, to 
provide some additional information. 

Colin Brown (Scottish Government Legal 
Directorate): I echo the minister’s comments. 
There are differing views on the issue. What we 
put in the bill will affect the type of powers that we 
will want  in order to vary what is in the bill in 
future. We need to look at the first stage in order 
to decide on the detail of the second.  

Mary Mulligan: We all agree that we want to 
support people who are at risk of losing their 
home, but part 2 of the bill seems to be an add-on 
in some ways. Is it necessary to secure that aim? 
At what stage was it decided that both parts would  
be included in the bill? 

Alex Neil: Mr Ewing will deal in detail with part  
2. In my view, part 2 is complementary to part 1 
and part 1 is complementary to part 2.  

Mary Mulligan: Is part 2 necessary? 

Alex Neil: I think so. Many of its provisions are 
necessary. As I mentioned, one of the objectives 
of the bill is not to add to the problem of meeting 
the homelessness target in 2012. A number of the 
provisions in part 2 will  assist us greatly in doing 
that. For example, the bill gives the sheriff 
discretion, in certain circumstances, to delay for up 
to three years the sale of a family home, which 
could be significant for the family concerned. 

When Mr Ewing appears before the committee,  
he will give you many examples. This morning, he 
told me about a constituent of his in Inverness who 
cannot go bankrupt because of her circumstances.  
He will explain the issue in detail to members, but  
part 2 will make available to the lady concerned 
the kind of facilities that are open to everyone 
else. Current legislation does not deal humanely  
with her situation.  

Having studied parts 1 and 2,  I believe that they 
are entirely complementary. It could be argued 
that we should have had two bills. However, given 
that the objectives of both parts are fundamentally  
the same, it makes sense to consider them 
together, in one bill. 

Mary Mulligan: The concerns that have been 
voiced about consultation seem to be doubly loud 
in relation to part 2. I do not want to lose the 
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benefits of part 1, which will protect those who are 
at risk of losing their home, just because the 
consultation process for and detail  of part  2 are 
still being questioned. 

Alex Neil: I am sure that Mr Ewing will be able 
to clarify for the committee exactly what the 
consultation process was, despite the comments  
of last week’s panel, none of whom was a member 
of the DAF. 

Mary Mulligan: I suspect that one of the issues 
is that people who feel that they are stakeholders  
were not part of the on-going discussions. As you 
suggest, I will take up the issue with Mr Ewing.  

Alex Neil: Mr Ewing and I would be happy to 
provide the committee with a full list of our 
meetings to show that the level of consultation 
with all the stakeholders on both parts of the bill  
has been extremely extensive.  

The Convener: As was referred to earlier, there 
is a difference of opinion on that also.  

Alex Neil: Absolutely. 

Jim Tolson (Dunfermline West) (LD): 
Strangely, minister, I feel like being quite gentle 
with you this morning, probably because I agree 
with the principles of the bill. Quite rightly, 
however, you mentioned, in evidence to the 
committee and on behalf of many individuals  
throughout Scotland, that there are details in the 
bill that cause many people concern. I would like 
to consider a couple of those details with you.  

First, on recall of a decree, the evidence that we 
have received, particularly Adrian Stalker’s,  

indicates that it is quite restrictive that only one 
application for a recall can be made. That may 
cause problems, particularly given circumstances 
in which other family members are more able to 
put the case on behalf of the household. What  
consideration has the Government given to 
allowing a second application for recall of a 
decree, if it is made on a substantially different  
basis from that of the first application? 

Alex Neil: There are two issues with recall of a 
decree. First, there is the timing issue that Adrian 
Stalker raised. We have discussed that with him, 
and we will lodge a technical amendment at stage 
2 to deal with it. We totally agree that a technical 
amendment would rectify the situation.  

Secondly, on the issue of more than one family  
member being able to recall a decree, I start from 
the point of principle. We must properly balance 
the rights of lenders and borrowers. The measures 
cannot end up being a borrowers’ charter and 
cannot end up being a lenders’ charter. There has 

to be a balance between the interests of both.  
Therefore, we are reluctant  to have a situation in 
which there is no limitation on the number of family  
members who can recall a decree.  

There may be circumstances in which a second 
member of the family should be allowed to recall a 
decree, but we would regard that as the exception 
rather than the rule. We must be fair to lenders as 
well as to borrowers. We think that we are striking 
the right balance. Obviously, we will listen to what  
the committee has to say, but, at the end of the 
day, if we ended up with no limitation on the 
number of applications or if any family member 
could use the procedure, that would be unfair to 
lenders.  

Jim Tolson: I accept your point, minister. It  
would be problematic if a situation had gone on for 
God knows how long and everyone from the father 
down to the dog could put  a representation 
together. However, the situation is seen as 
restrictive, therefore I ask the Government 
seriously to consider that point and to allow more 
flexibility.  

Alex Neil: We will consider that. I have read 
your questions to previous witnesses, and you 
make a fair point. At the end of the day, however,  
we must always be cognisant of the fact that we 
are treading a fine line on the balance of interest  
between lenders and borrowers.  

Jim Tolson: I also want to touch on lay  
representation, which you referred to in your 
preamble. Again, there is not  enough detail  to see 
where the Government wants to go and to 
reassure the public. I would be grateful i f you 
outlined what you are aiming at in allowing lay  
representation. Again, I accept the principle. Going 
to court can be daunting for people at any time,  
not least when they feel that their property might  
be repossessed and their family made homeless.  

Would lay representatives have to have any 
qualifications or experience? We heard from 
Citizens Advice Scotland that its staff go through 
an awful lot of training before being able to 
represent people. On the other hand, could 
someone off the street, like me, represent  
someone in court? What is the Government 
aiming at? 

Alex Neil: Two issues have been raised in 
evidence on lay representation. The first is the one 
that Jim Tolson raised, about qualifications.  
Clearly, we cannot have a situation in which 
anyone can walk in off the street and call 
themselves a lay representative. There will be a 
register of accredited lay representatives. There is  
already a system of accreditation for such people.  
We will extend it, and ensure that training is  
available. 

Secondly, we will ensure that enough people are 
qualified and accredited as lay representatives to 
deal with the volume of work. We are doing more 
to define that in statutory instruments. When you 
see the instruments next week, you will see tighter 
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definitions of who can or cannot  be a lay  
representative. The fundamental principle is that  
they must be accredited. 

Jim Tolson: That is my final point: who wil l  
meet the criteria? Does the Government feel that  
enough people will be registered to cover all the 
extra cases that may come forward? 

Alex Neil: As you know, we have announced a 
number of measures already. In fact, the Scottish 
Legal Aid Board has reconvened a group that met  
previously to address that issue. We are 
considering not only lay representation but the 
advice network throughout the country—

particularly in some rural areas, where there are 
problems—to ensure that sufficient advice of the 
right quality is available to make a success of the 
bill and, more widely, to deal with the problems 
that lead to people getting into the position that the 
bill covers. 

Jim Tolson: I am grateful for that assurance 
and I look forward to examining the details in due 
course.  

The Convener: Minister, have you had 
discussions with local authorities and the 
Convention of Scottish Local Authorities about  
their role in building the capacity to which you 
refer? 

Alex Neil: We are just starting with COSLA a 
joint review of the whole range of advisory  
services. The review will report early next year, I 
think. 

Stephen Sandham (Scottish Government 
Housing and Regeneration Directorate): I think  
that it will report in late 2009.  

Alex Neil: It will probably report before 
Christmas. We are working closely with COSLA on 
the issue. 

The Convener: Have you discussed with 
representatives of COSLA the consequences of 
the bill? What submissions have you had from 
COSLA? 

Alex Neil: I will let  Stephen Sandham answer 
that in detail.  

Stephen Sandham: As you heard yesterday,  
COSLA has not given any evidence on the bill.  
However, it had representatives on the debt action 
forum and the repossessions group, so we do not  
believe that it has any difficulty with any of the 
proposals—certainly not those in part 1. 

Alex Neil: COSLA is also represented on the 
group that the Scottish Legal Aid Board is bringing 
together again. It has been heavily involved in all  
the key groups. 

The Convener: Do you find it strange, as we do,  
that COSLA has not presented any evidence to 

the committee on its views, given local authorities’ 

important role in the provision of advice and their 
responsibilities under homelessness legislation? Is  
that discussion taking place off field directly with 
the Scottish Government? Did you have any 
detailed discussions with COSLA representatives 
and seek their views on the bill prior to its  
introduction, other than within the groups on which 
COSLA is represented? 

Alex Neil: I have a six-weekly meeting with 
Councillor McGuigan from COSLA, at which we 
review all housing and regeneration matters. We 
mentioned the bill, although not in great detail,  
because COSLA has not submitted evidence, as  
you say. I do not know whether that  is because of 
a resource issue but, in the interest of the historic  
concordat, it would not be right for me to say 
anything about why COSLA has not given 
evidence. You should ask it that question. 

The Convener: I look for your assurance that  
we should not draw the conclusion that it is  
opposed to the bill because it has not given any 
evidence or made any representation to the 
committee. As you have pointed out, there are 
great differences: some of the parties that are 
involved are enthusiastic in their support, others  
question the bill and others oppose it. Do you 
agree that it is strange that COSLA has decided to 
sit on the fence, given its participation in the 
process and local government’s involvement in 
future initiatives? 

Alex Neil: COSLA was a member of the 
repossessions group and the DAF, the reports of 
which were unanimous. 

11:00 
The Convener: I ask all present, including 

members of the public, to be upstanding for the 
two minutes’ silence. 

11:02 
The Convener: Thank you. Bob Doris has a 

question.  

Bob Doris (Glasgow) (SNP): Minister, I think  
that you have a genuine desire to shape the bill in 
partnership with the committee and that you are 
prepared to have an open mind about criticisms 
rather than being defensive. That is what we have 
picked up from your replies so far. We look 
forward to shaping the bill with you and to making 
any necessary amendments.  

Section 4 of the bill  is entitled “Pre-action 
requirements”. In England, pre-action protocols  
have no statutory basis and are based on 
discretion. Why have you made a policy decision 
to put that system on a statutory footing in 
Scotland? 
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Alex Neil: The pre-action requirements will have 
more force if they are in statute. I said earlier in 
reply to Mr McLetchie that, although the vast  
majority of lenders are responsible and adhere to 
the pre-action protocol, that is not always the 
case, as you heard in evidence from Shelter 
yesterday. Making pre-action protocols law will  
create a fair playing field not only between lenders  
and borrowers but between lenders, because 
those who do not adhere to that practice at the 
moment will be required to do so. 

We also think that the pre-action protocol will  be 
helpful not only when court action begins, but in 
further encouraging rehabilitation measures,  
because, by the time that lenders get to this stage,  
they should have explored all possibilities. That  
happens in the majority of cases, but not always. 
Of course, the key point is that the bill takes 
forward the intentions of the Mortgage Rights  
(Scotland) Act 2001 by creating a way in which 
those aims can be achieved in practice.  

Bob Doris: I agree. It is certainly naive and 
complacent to believe that  all lenders will  by  
nature be responsible. Section 4, which puts all  
this on a statutory footing, is a significant and 
welcome step forward. 

I know that a draft of the Scottish statutory 
instrument that would be made under section 4 will  
be published next Tuesday. Obviously, we have 
yet to see that instrument and the guidance that it 
gives, but is there enough flexibility? After all, it is 
horses for courses. In six months’ time, we could 

be in a different place with regard to lenders’ 
performance and in a year’s time somewhere else.  
Have you given any thought to revising any 
guidance by statutory instrument, which might  
allow you to leave section 4 open-ended and as 
flexible as possible to deal with whatever might  
happen in future? 

Alex Neil: Section 4 sets out the framework and 
principles that need to be operated. We should,  
within reason, leave discretion to the sheriff,  
because every case is different—only very seldom 
will two cases be identical. The whole point of 
going to court is to give the sheriff the chance to 
listen to both sides of the argument and decide the 
best way forward, which, ideally, should be fair to 
the lender and the borrower. If we expect sheriffs  
to do what is fundamentally their job, we should 
leave them some discretion.  

Bob Doris: Turning briefly to section 7, I 
welcome the prospect of lay representatives at  
court proceedings that Jim Tolson referred to.  
When, as we hope, the bill successfully completes 
its passage through the Parliament, do you think  
that it will be seen as a no-brainer that  
organisations such as Money Advice Scotland,  
Citizens Advice Scotland and Shelter, all of whom 
we took evidence from yesterday, should have 

been involved from the very start to the very end 
of a process that is  all about seeking debt  
solutions for vulnerable people and that such 
organisations are the most natural ones to provide 
such lay representation? 

Alex Neil: It is always easy to look in hindsight  
at what should have happened. However, it is only  
fair to point out that, for what you have suggested 
to have happened, those organisations would 
have required more resources than were available 
to them in the past. 

The bill should be viewed as part of a wider 
package to deal with this problem. As you know, 
as a result of a repossessions group 
recommendation, we increased the money 
available to CAS, Shelter and Money Advice 
Scotland, first, to increase their capacity and,  
secondly, to ensure quality of provision. The 
purpose of the group that has been re-established 
by the Scottish Legal Aid Board is to m onitor the 
situation, because we need enough advisers of 
good enough quality to cater for the problem. 

I see this as an investment, because we need to 
resolve as many of the issues that lie close to the 
problem as possible. Last Friday, I attended a joint  
meeting of Airdrie and Coatbridge citizens advice 
bureaux and found the capacity and quality of 
provision in both bureaux to be absolutely first  
class. In their day-to-day work, they are helping a 
lot of people not to get into this particular position.  
Those people might already have some debt but,  
over time, they are managing their way out of it  
with the debt arrangement scheme and all the rest  
of it. Investment in that kind of front-line service 
provision saves us all not only money but, more 
important, a lot of human heartache. 

Bob Doris: If you agree that involving such 
organisations in lay representation is a natural 
next step, have you given thought to any other 
areas of legal representation in which Shelter,  
Money Advice Scotland or Citizens Advice 
Scotland could be involved? 

Alex Neil: No, because that is not my ministerial 
responsibility. You would be better off asking Mr 
Ewing that question.  

Bob Doris: Good idea.  

The Convener: How many advisers will  be 
required to reach a level of capacity that woul d 
meet the very significant demands of the people 
who are entering this system? 

Alex Neil: That is one of the conclusions that we 
would like to come out of our work with Shelter. It  
is clear that we need to establish, area by area 
throughout Scotland, exactly what our baseline is, 
what the demand is and where the unmet demand 
is. That exercise is taking place at the moment.  
We are also talking to the organisations whose 
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representatives the committee had around the 
table yesterday, because they have raised a  
number of capacity issues with us. We are 
addressing those issues on an on-going basis. I 
think that I am right in saying that nobody has an 
absolute figure at the moment. 

Stephen Sandham: That is right. We have 
made £3 million available to SLAB. 

Alex Neil: That is the cash figure, but the 
absolute number of people— 

The Convener: You do not  know whether the 
£3 million will be enough or how many advisers we 
need. 

Alex Neil: We are pretty sure from the feedback 
that we have received that the £3 million— 

The Convener: How many advisers will  the £3 
million bring to the table? What is the expected 
outcome of the £3 million? 

Stephen Sandham: The £3 million is funding 16 
projects across Scotland. It will boost capacity in a 
wide range of projects. 

The Convener: By how much—10, 15 or 20 per 
cent, for example? 

Alex Neil: Part of the problem is that no national 
statistic shows how much has been spent. We 
must add up the local authority welfare rights  
advisers and those involved in Money Advice 
Scotland, citizens advice bureaux and the range of 
other organisations that provide such advice, but  
we do not have a specific number for the full-time 
equivalent people who are involved in providing 
such advice at the moment, because many 
organisations are involved. That is one area in 
which we are trying to get a better handle on the 
numbers.  

The Convener: Even if we agree to the 
principles of the bill and rush it through, when will  
we start to make a difference if we do not have 
people on the ground? I asked that question 
yesterday.  

Alex Neil: The money advice and the £3 million 
are already making a difference— 

The Convener: I know. I presume that the £3 
million can lie until people get their act together.  

Alex Neil: We have already started to spend the 
£3 million on increasing capacity in different parts  
of the country through the projects that Stephen 
Sandham mentioned. When the bill becomes an 
act is in members’ hands to a large extent. As 
members know, one reason why we are 
submitting draft SSIs early is to speed up the 
process, so that there is not a big gap between the 
bill receiving royal assent and instruments coming 
into force. If there is agreement on the SSIs and 
we are ready to move quickly once the bill  

receives royal assent, they should become 
effective between spring and summer next year,  
ideally.  

The Convener: We discussed practical 
implementation yesterday. Certain things will be 
enabled and there will be increased expectation 
that things will happen on the ground. Will there be 
sufficient capacity on the ground as a result of the 
money that you have invested in projects? Will  
people be up to speed? Will there be more people 
on the ground? Will there be more t rained people? 
Will those outcomes be achieved? 

Alex Neil: There will be more people on the 
ground. More money is available and there is  
more training and more data collection, but  we 
need to quantify things nationally so that we know 
that every area is properly covered. That is where,  
for example, the reconvened group under SLAB 
and the joint working with COSLA, on which there 
will be a report before Christmas, will help us to 
identify any gaps that concern us.  

The Convener: So that work will be concluded 
by Christmas and we will therefore have a better 
idea by then about what will happen on the 
ground. 

Alex Neil: The joint review of services with 
COSLA will be completed by Christmas. We 
expect the report before then.  

The Convener: When will  we know whether the 
£3 million— 

Alex Neil: This is not  just about  the £3 million.  
Loads of services on the ground are not funded 
using the £3 million. For example, in Inverclyde,  
which you represent, convener, a service is  
provided through and funded by the council; it is 
not directly funded by the Scottish Legal Aid 
Board. We do not have an inventory of all the 
money spent by every organisation in that area of 
Scotland.  

The Convener: Is the fact that discussions are 
on-going one reason why COSLA is holding its  
counsel? Yesterday, we heard from Shelter and 
Money Advice Scotland that there is significant  
capacity that needs to be released and there are 
sometimes restrictions. According to Money 
Advice Scotland, bureaucracy prevents money 
advisers in local authorities from helping out as  
they could. Have you had any discussions within 
your remit with local authorities to ensure that  
capacity is being brought together? 

Alex Neil: We have been talking to COSLA, but  
that should be covered by the joint review.  

11:15 
Stephen Sandham: The joint review will cover 

that, and I am sure that the advice sub-group that  
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is being reconvened by SLAB will consider those 
issues. In her evidence to you yesterday, Yvonne 
MacDermid indicated that Money Advice Scotland 
is scoping its training requirements in regard to 
that. We will see what flows from that and whether 
additional resources need to be committed.  

The Convener: I am sure that the committee 
looks forward to hearing about all the on-going 
work to build capacity. 

Alex Neil: It is not just a one-off exercise. We 
are dealing with a dynamic situation that may get  
better or worse, and we will need to monitor it on 
an on-going basis once we get the baseline data.  

The Convener: Including the scaling down, 
then. That is interesting. 

John Wilson (Central Scotland) (SNP): Good 
morning, minister. I have two questions, the first of 
which relates to the figures from the Council of 
Mortgage Lenders. We have heard this morning—

and we heard in evidence yesterday—about the 
difficulty in accurately assessing the number of 
repossessions that are likely to take place. The 
Council of Mortgage Lenders previously predicted 
a figure of around 75,000 but it has now revised 
that to 65,000 and, as David McLetchie said, we 
were told that that might be a pessimistic figure.  

My difficulty is in getting to the figures for 
Scotland. You mentioned 1991, the last big 
recession that affected property values. My 
recollection is that, since then, the percentage of 
home ownership has risen higher and faster in 
Scotland than in the rest of the UK. How can we 
extrapolate accurately from the UK repossession 
figures the number of home owners that we now 
have in Scotland compared to the number that we 
had in 1991? Can we place a greater demand on 
the Council of Mortgage Lenders to start releasing 
regionally based figures so that we can realistically 
address the problems that we are likely to  face,  
rather than speculate, without any real evidence,  
on what we think may be happening? 

Alex Neil: I share John Wilson’s concern about  
the lack of Scottish figures and I have 
repeatedly—as recently as yesterday—written to 
the Financial Services Authority, asking it to use 
its powers to ensure that we get the Scottish 
information. Kennedy Foster yesterday mentioned 
that the Northern Ireland Assembly has, rightly, 
requested the same information for Northern 
Ireland. I made my request orally to the then chair 
of the CML in Scotland several months ago and I 
was told that the CML did not want to release the 
Scottish figures because that would affect share 
prices. I find that an absurd proposition. We are 
not asking for information on individual lenders; we 
are asking for the Scottish figure as part of the UK 
figure. I find it very hard to believe that giving us 

the Scottish figure would affect anybody’s share 

price.  

Kennedy Foster also mentioned that Lord 
Myners’s special group in the Treasury, which is  

considering the issue of repossessions and so on,  
could provide us with some figures. We have been 
in touch with Lord Myners’s office and its response 

is that the figures with which it has been provided 
are so meaningless, unreliable, unco-ordinated 
and unformatted that it regards them as totally 
unhelpful. So, we are back where we started—I 
plead again for both the CML and the FSA to give 
us the numbers. Going back to the convener’s  

previous question, if we knew the figures, that  
would help us to plan the capacity that we require 
in a range of services not just in Scotland as a 
whole, but in terms of the resources that we need 
to allocate to this or that sheriff court depending on 
where the repossessions are taking place.  

There has been some improvement in that, from 
April this year, anyone who takes action for 
repossession has had to notify the relevant local 
authority. That has been happening, but taking 
action for repossession does not mean going the 
whole hog and repossessing a property. The only  
information that we have relates to the number of 
actions raised. That provides minimal insight into 
where the problem lies and is no substitute for the 
CML or the FSA providing the numbers on a 
regular basis. It would be extremely helpful to us if 
they would acquiesce in our repeated requests for 
them to do so.  

John Wilson: Would that also provide us with 
an accurate figure for the total number of 
repossessions UK-wide and the percentage in 
Scotland? At present, we try to get a figure for 
Scotland by extrapolating it from certain data. If 
the CML provided accurate figures, we would 
know exactly what was happening in the Scottish 
market. 

Alex Neil: Absolutely. It  would help with 
forecasting, planning budgets and resources and 
the rest of it. It goes without saying that such 
figures would be a useful budgetary planning tool 
for us. 

The point is not restricted to repossession 
figures. In a conference on these matters a couple 
of weeks ago, a lender raised with me the issue of 
improvement and rehabilitation, which we 
discussed earlier with Mr McLetchie. It is not  
essential to us that the lenders publish statistics 
showing how effective their rehabilitation 
measures are, but it would be helpful. If I were 
their public relations manager, I would encourage 
them to do so, because responsible lenders have 
a good story to tell over the piece. 

John Wilson: My next set of questions relates  
to the mortgage to rent market. Members around 
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the table will have dealt with constituents who 
have been renting from someone who has taken 
out a mortgage on a house in order to let it. I know 
that the minister has been considering the issue.  
We have information that proposals are likely to be 
made at stage 2. Is the minister prepared to 
outline some of the problems and some of the 
solutions that he may propose at stage 2? 

Alex Neil: Are you asking about unauthorised 
tenancies? 

John Wilson: Yes. 

Alex Neil: This is another area in which it is  
difficult to get  reliable statistics, but our 
statisticians reckon that  the problem affects 
between 250 and 300 tenants every year. I am 
referring to situations in which a landlord secures 
a mortgage but lets the property without telling the 
lender that they have done so. If the landlord is  
pursued for repossession and the repossession is  
successful, the tenant is left high and dry, through 
no fault of their own.  

The purpose of the consultation on what are 
generally described as unauthorised tenancies  
was to look at how the rights of the tenant in such 
situations can be extended. We must be careful to 
strike the right balance between the interests of 
the tenant and those of the lender, so we have 
included three options in the consultation paper,  
which I am sure members have read. We will  
publish the analysis of the responses to the 
consultation by or on 14 December.  

As I said earlier, the issue may need further 
consideration. Previously I was inclined to 
consider including provisions in the bill, i f we had 
decided that we could do something and, ideally,  
had reached broad agreement on what that should 
be. However, the timescale is probably such that 
any provisions relating to the issue will be included 
in the housing bill, rather than this bill. We would 
welcome the committee’s comments on the issue.  

The Convener: I requested, and received,  
figures for the people who are identified to local 
authorities as those who might risk repossession 
or eviction. Has the Scottish Government brought  
those figures together from across local authorities  
in Scotland? 

Stephen Sandham: Those are the figures that  
are provided under section 11 of the 
Homelessness etc (Scotland) Act 2003, which are 
not published yet. There are proprieties about  
sharing information that is not published. We will  
have to see at what point we can publish them. 

The Convener: I was provided with the figures 
from my local authority. Although they are no 
substitute for getting the mortgage lenders to 
provide the information to which John Wilson and 
others have referred, they are as important as the 

court figures; they are heavily qualified, but they 
provide an indication. Are you saying that you do 
not have the figures or that you are not  publishing 
them? 

Alex Neil: We have the figures and we wil l  
publish them but, unfortunately, under the UK 
Statistics Authority rules, I am not allowed to give 
them to you until they are published. As you know, 
I was the subject of a minor complaint recently  
from Mrs Mulligan—I got my fingers rapped a wee 
bit—about allegedly prematurely giving a hint  
about figures. Unfortunately, we are bound by the 
UK Statistics Authority’s rules, which say that we 
cannot disclose the figures until we publish them. 
However, I will discuss with the statisticians 
whether we can bring forward the publication date,  
so that the information is available to the 
committee before you publish your stage 1 report.  

The Convener: That is a kind offer indeed.  
What do your statisticians draw from those 
figures? I understand completely  that not all those 
cases will move to repossession, but is there 
agreement that a percentage—5 or 10 per cent—
are likely to move to repossession? 

Stephen Sandham: I do not think that we can 
draw any conclusions from the figures, precisely  
because the number of cases that go to court will  
vary. There would be problems— 

The Convener: We are quite happy to 
extrapolate from and theorise about the numbers  
from the previous recession, the numbers that we 
have now, the numbers that we might have and 
the increase in home ownership, but we cannot  
draw conclusions from the current figures for 
people who are facing debt issues about whom 
the local authority is notified. Surely we must be 
able to draw some conclusions from those figures,  
although those conclusions would be qualified.  

Stephen Sandham: I come back to the point  
that we cannot share that information or what our 
analysts make of it until it is all in the public  
domain. We will give you whatever information we 
can. 

Alex Neil: I think that I am right in saying that I 
saw a CML UK estimate—again, the Scottish 
figures are not available—that about 60 per cent of 
actions raised end up being pursued. I notice that  
Shelter in its evidence yesterday said that that 60 
per cent figure was now nearer 75 per cent. 

The Convener: Okay. We look forward to 
seeing the figures, if that is possible. 

What does the bill  do for people who have been 
identified to local authorities by registered social 
landlords? 

Alex Neil: In what respect? 
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The Convener: In relation to possible evictions 
and the other issues that they might face.  

Alex Neil: Evictions happen where the 
accommodation is rented. The bill does not cover 
evictions.  

The Convener: If eviction is the last resort, why 
should protection be available only to those who 
own their home? 

Alex Neil: An eviction would happen to 
someone who was renting their home; it would 
happen for non-payment of rent or for whatever 
reason. 

The Convener: In my local authority, there are 
higher numbers of people who rent. It is a genuine 
question. I do not know what is being done for 
them. 

Alex Neil: We are of course setting up a group 
to look at evictions. 

The Convener: Ah! Good.  

Alex Neil: As you know, Stirling Council has 
recently adopted a policy of no evictions. I will be 
interested to see how that works. 

The Convener: It was not a trick question,  
minister; I genuinely did not know what was being 
done there. I hope that there might be 
opportunities for those people to have the same 
early intervention and advice to sort out their debt  
problems as we are providing for those who have 
a mortgage.  

11:30 
Alex Neil: Absolutely. I would also like to see 

earlier interventions for people who get into trouble 
with their council tax. Quite a few local authorities  
could benefit from the rehabilitation practices in 
which the responsible lenders are engaged.  

The Convener: As the Minister for Housing and 
Communities, you are in a good position not just to 
like to see something being done about that, but to 
do something about it. 

Alex Neil: That is why we are setting up the 
group that will tell me what to do, convener.  

The Convener: Good. I look forward to hearing 
all about the group. 

Patricia Ferguson (Glasgow Maryhill) (Lab): I 
was interested in your exchange with Mr Tolson 
about unauthorised tenancies. Are you looking to 
give people who are in that situation similar 
protection to those who have authorised 
tenancies? I presume that an unauthorised 
tenancy is one where no tenancy agreement is in 
place. Is that your approach? 

Alex Neil: A tenancy agreement can be in place 
between the landlord and the tenant. What makes 

it an unauthorised tenancy is the fact that the 
landlord does not have approval from the lender.  
The problem is that, in those circumstances, the 
agreement between the landlord and the tenant is 
pretty irrelevant, because the key player is the 
lender.  

One of the options in our consultation paper is to 
do what has been done south of the border and 
synchronise the rights of unauthorised tenants  
with those of people who find themselves in 
parallel situations. That gives them, I think, two 
months to find alternative accommodation. We will  
wait to see the analysis of the responses to the 
consultation. The 25 responses will be 
independently analysed and the report will come 
to the committee. If the committee would like sight  
of the 25 responses in the meantime, we are 
happy to give you those, but the analysis will be 
available by 14 December.  

Patricia Ferguson: It is helpful to have that  
clarification about the two groups of people. 

I want to return to another exchange. I 
apologise, but members who come in at the end of 
a session tend to have an eclectic bag of 
questions. You had an exchange with the 
convener about the £3 million. Is that a discrete £3 
million that has been put in place in recognition of 
the new needs that will arise because of the lay  
representatives, who will have to be t rained and 
brought up to speed? Is the £3 million particularly  
for that? 

Alex Neil: It is not exclusively for that, but it  
includes money for that. We are happy to send 
you details of the 16 projects that are to be 
funded, but the money is also for wider capacity 
building, including the recruitment and training of 
new people to work in advisory centres and so on.  
It is part of the wider picture of increasing the 
number and quality of money advisers in the 
various organisations. Some of those people will  
go on to be lay representatives in court, but some 
will never do that.  

Patricia Ferguson: Given that the £3 million is  
money that was previously announced to do a 
specific job, is there not a view that the new 
responsibilities of lay representatives will increase 
the need for funding? Will Citizens Advice 
Scotland and others not need more funding in 
order to fulfil the requirements? 

Alex Neil: Once we know what our budget is for 
next year—we will not know that until the pre-
budget report—we will be in a position to see 
whether we need to make any additional funds 
available and, if so, how much and where they 
should best be directed. We are conscious that  
investing in services up front saves us money 
further down the line and, more important, saves 
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an awful lot of people an awful lot of heartache, so 
it is a worthwhile, humane investment. 

We are conscious of the need to ensure that an 
appropriate level and quality of advice and support  
is available throughout the country to people who 
get themselves into financial difficulty. Many 
people who go to money advice centres are not  
home owners, but people who have got into 
trouble with credit card debt, council tax debt, rent  
arrears or whatever, although home owners use 
those services as well. It is important to ensure 
that the front-line services are properly resourced,  
within our overall financial constraints, because 
that saves us all a lot of money further down the 
line. I would rather invest in that than have to 
invest in court services because we have not  
provided the front-line services. 

Patricia Ferguson: I do not think that anyone 
would dispute that approach. I merely wonder 
whether any assessment has been made of the 
cost of the lay representatives who will be put in 
place as a result of the bill. Obviously, when the 
Parliament comes to scrutinise the financial 
memorandum, that might be one of the elements  
that would be of interest. 

Alex Neil: We have spelled that out on page 25 
of the explanatory notes, where we say: 

“Information w as sought from Citizens Advice Scotland 

(CAS) to try to estimate the likely increase in advice sector  
provision that w ould be needed as a direct consequence of 
the Bill provisions regarding lay adv isers representing in 
repossession matters. The information provided assumes  
2.5 hours of preparation and court time w ith the c lient per  
case, and an average hour ly rate per adv iser of £14.55, 
giving an average cost per case of around £36.40.”  

There is more information behind that in the 
financial memorandum.  

Patricia Ferguson: It will be interesting to see 
whether that works out in practice. 

I share the minister’s concern about the need to 
ensure that the facility that allows people to remain 
in their own homes is as robust as possible, but I 
wonder about the need for the pre-action 
requirements to be included in the bill. The FSA 
already has strict industry rules on the matter that  
might be subject to amendment, as Mr McLetchie 
mentioned earlier. Is it right to have the pre-action 
requirements in the bill, as that would make it  
more difficult to update them in line with any new 
FSA guidance? 

Alex Neil: I hope that you are not out of step 
with your party’s policy, Tricia.  

Patricia Ferguson: I am just asking a question,  
minister. 

Alex Neil: We are dealing with the core of the 
bill. The provisions on pre-action requirements are 
worded in such a way as to allow SSIs to fill out  

the detail of the protocols. The bill establishes the 
principle that the lender should, within reason,  
make every effort to ensure that, at every step,  
action has been taken to rehabilitate, rather than 
force through repossession. It is important that  
that principle is established in the bill, because it is 
fundamental.  How it is interpreted and so on can 
be changed by statutory instrument on a regular 
basis, if that is what is needed. Obviously, the FSA 
might come up with new recommendations as a 
result of the review that, as David McLetchie 
reminded us, it is starting in January. The last  
thing that we want to do is to initiate primary  
legislation every time that the situation is  
reviewed. If we get the principles established in 
primary legislation and allow any detailed changes 
to be made through SSIs, that will strike the best  
balance. 

Patricia Ferguson: I am grateful for that  
answer. Given the minister’s other burdens, he 
need not worry about my compliance with my 
party’s policies. 

The Convener: As there are no further 
questions, I thank the minister and his officials for 
their attendance. 

11:38 
Meeting suspended.  

11:43 
On resuming— 

The Convener: I welcome the second witness 
panel: Fergus Ewing MSP, minister for housing—
no, that is wrong; he is Minister for Community  
Safety. Somebody is going to get it for that one.  
The officials supporting the minister are David 
Ferguson, Rosemary Winter-Scott, Sharon Bell 
and John St Clair. I invite the minister to make an 
opening statement before we move to questions.  

The Minister for Community Safety (Fergu s 
Ewing): Thank you very much, convener. You had 
me worried for a moment there.  

I start  by declaring that I am a solicitor, but I am 
not in practice and have no financial interest in the 
bill. 

I am delighted to have the opportunity to speak 
to the committee about the provisions in part 2 of 
the Home Owner and Debtor Protection (Scotland) 
Bill. As members will  no doubt  be aware, the 
measures flow from the valuable work of the debt  
action forum that I convened earlier this year,  
which was specifically designed to enable us to 
introduce legislation at the earliest opportunity to 
respond effectively to the impact of the recession 
and to help Scots who are struggling with debt and 
reduce for them the risk of insolvency leading to 
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homelessness. The debt action forum members 
were drawn from a broad range of stakeholders,  
who have had ample opportunity to contribute to 
the formulation of the bill.  

I practised as a solicitor for many years,  
specialising in the protection and preservation,  
wherever possible, of debtors’ family homes. From 

that experience, I can speak to the extreme 
trauma that debt causes when homes are at risk. It 
causes immense strain on the families, often 
leading to their break-up and damage—hidden 
harm, we might say—to the children. 

11:45 
Such problems can only get worse while we are 

in a recession. Accordingly, it is essential that we 
provide effective measures to safeguard home 
owners so that, whenever there is no real benefit  
to creditors in selling the home, the debtor will  
have the reassurance of knowing that their home 
is protected. We know that the sale of homes is  
frequently unnecessary, that more flexible systems 
are accepted by creditors in England and Wales,  
and that certainty about what will happen to the 
family home saves families. That is the underlying 
theme of most of part 2.  

I know that the committee has received in 
evidence some adverse criticism of our proposed 
measures, which I am confident that I can rebut.  
Before I do so, I ask members to bear in mind that  
the criticisms, although voluminous and repetitive,  
were predominantly produced by the sector of the 
stakeholder community that has a vested financial 
interest in the work that insolvency creates for it. 
That sector’s views are not shared by all  
stakeholders. I understand that the committee has 
heard alternative views in evidence presented 
yesterday by the money advice sector. It is not  
even the case that all insolvency practitioners  
oppose the bill’s measures. My view, as chair of 
the debt action forum, is that the measures before 
us have the general support of most of those who 
participated in the forum and are a reasonable and 
proportionate response.  

A second point that I wish to make at the outset  
is that a great deal of the criticism to which I 
alluded confuses the measures in part 2 with 
much more far-reaching proposals that were 
discussed by the debt action forum but which are 
not contained in the bill. For example, despite 
what was said in evidence to the committee, the 
bill does not exempt family homes from insolvency 
proceedings or introduce state-administered trust  
deeds or an advice-giving role for the Accountant  
in Bankruptcy. It does not undermine the 
importance of the role of insolvency practitioners  
in helping debtors into appropriate debt solutions.  

Such radical proposals were indeed discussed 
by the forum. However, our intention is, and has 
always been, to consult more widely before 
developing any such policies. I seem to detect a 
degree of panic among insolvency practitioners  
that such measures are even being considered. I 
understand their anxieties, but we obviously  
cannot conflate or confuse thei r concerns about  
what a future bill might do with what the current bill  
actually does. I am sure that the committee 
understands that. 

The insolvency practitioners emphasised that  
they are trained and experienced professionals  
who operate in a regulated industry. The bill will  
make use of that knowledge and professionalism 
by allowing insolvency practitioners to guide 
debtors into solutions that are better targeted at  
their circumstances. The bill will allow more 
flexibility for the insolvency practitioner and the 
debtor in relation to trust deeds. Only when 
appropriate and when creditors agree will the bill  
allow the protection of trust deeds that exclude 
family homes. That simply reflects the reality of the 
majority of protected trust deeds and ensures that  
the debtor knows at the outset that their home is  
safe. We do not expect that  measure to be used 
for homes with large amounts of equity, or when 
an insolvency practitioner believes that excluding 
a family home would be unacceptable to creditors.  

Creditors can, in any event, object to any trust  
deed, so I cannot see that there is any risk of 
abuse. If creditors object, the debtor will be no 
worse off than he was before. He will be able to 
suggest an alternative t rust deed that includes the 
home, and he will have the same alternatives as 
he has under the existing law. It is therefore simply  
not true that the measure will  force more debtors  
into bankruptcy. 

The principles of the bill are sound. The 
measures that it introduces are based on the 
discussions of the debt action forum, and I am 
satisfied that they constitute a proportionate and 
necessary response to the current credit crisis. We 
have not upset the fundamental balance of our 
insolvency laws, and we have separated out the 
more radical proposals for future consultation. The 
debt action forum’s report gives us a duty to act on 

the measures that can and must be introduced 
now. The real difference that the bill will make for 
Scots who are struggling with overindebtedness 
should not be underestimated. 

The Convener: Thank you, minister. Alasdair 
Allan will ask the first question.  

Alasdair Allan: From what you have said,  
minister, there is pressure to legislate. Much of the 
discussion that we had about part 1 of the bill in 
the earlier part of the meeting focused on whether 
consultation with stakeholders has been adequate.  
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Do you feel that consultation has been adequate 
with regard to part 2? 

Fergus Ewing: Yes, there has been adequate 
consultation—it has been as adequate as it would 
be possible to carry out within the constraints of 
introducing a piece of legislation that I firmly  
believe is essential if people are to avoid being 
made unnecessarily homeless, particularly those 
who may be facing real debt problems that are 
partly occasioned by the economic recession.  

I will outline the consultation process for the 
committee, because I know that the issue has 
quite rightly been raised by many witnesses and 
several committee members.  

As I said, I convened the debt action forum, 
which met on seven occasions. It brought  
together, as the policy memorandum states, a 
large number of interested stakeholders. Each 
meeting lasted for about two hours, and the forum 
discussed a huge range of topics. I chaired five 
out of the seven meetings and held two fairly  
lengthy meetings—each lasting between one and 
a half and two hours—with insolvency 
practitioners, on 3 June and 23 September. As my 
ministerial colleague Alex Neil may have 
mentioned to the committee, we plan to continue 
to engage with insolvency practitioners. We have 
arranged a meeting with the Institute of Chartered 
Accountants of Scotland on 25 November to follow 
up a number of matters.  

We have had meetings with the banking sector,  
and during the summer I had several meetings 
with the money advice sector to discuss not only  
the measures that are contained in the bill but the 
debt arrangement scheme. Excluding the 
meetings with the banking sector and those on the 
DAS, I personally undertook 23 hours’ work on the 
bill. The involvement of officials in those and other 
events took up in excess of 86 hours. 

We have presented a series of measures that I 
believe are not an add-on, but are absolutely  
essential if we want—as I am sure we all do—to 
help people who may, in the recession, face losing 
their homes unnecessarily. Sections 9 to 12, on 
which I imagine we will concentrate, focus on how 
we can do that, and are intended to help people 
and families avoid losing their homes. 

There has been a great deal of talk about  
unintended consequences. It is clear that that is a 
serious issue, and we have taken it extremely  
seriously. Because we—myself in particular, given 
the coincidence that I spent  a lot of my life 
involved in this area of work—wanted to do what  
we could to eliminate the possibility that any of the 
measures would have unintended consequences,  
we brought together a group of experts who were 
specifically tasked with considering whether the 
proposals in part 2 would have any foreseeable 

consequences that would cause difficulties. That  
expert group comprised Professor George Gretton 
of the Scottish Law Commission; Professor 
Nicholas Grier of Edinburgh Napier University, 
who was an adviser on the Bankruptcy and 
Diligence etc (Scotland) Bill; and Michael Green 
from the University of Wales, who is a senior 
academic and a researcher for the UK Insolvency 
Service. I am not sure whether the committee will  
have the opportunity to take advice from those 
individuals. Their role was designed to ensure 
that, although we are acting swiftly, we are doing 
so prudently and correctly and that—as far as we 
can ascertain—we are thinking ahead to eliminate 
any unintended consequences.  

Alasdair Allan: You mentioned insolvency 
practitioners in your introductory remarks and you 
have again mentioned them in passing. You said 
that the committee has received evidence from 
people who might be said to have a vested 
financial interest in maintaining the status quo. Is  
that vested interest trivial or substantial for 
individual insolvency practitioners? 

Fergus Ewing: In Scotland, we have a group of 
insolvency practitioners who carry out their work  
professionally and who are regulated; in fact, they 
have been regulated by and subject to the 
supervision of the Accountant in Bankruptcy since 
2008. However, anyone who makes a living from a 
particular area has a vested interest in continuing 
to receive the financial returns that they enjoy from 
that area.  

Members will have noted that paragraph 114 of 
the financial memorandum to the bill—which is  
well worth a look—contains a reference to a paper 
prepared by the Accountant in Bankruptcy in 
which the work that is carried out by insolvency 
practitioners is analysed. The paper was based on 
a sample of 1,262 out of 3,825 protected trust  
deeds that were registered between 1 April 2008 
and 30 September 2008.  

The paper shows that the average debt included 
in protected trust deeds was £32,652, whereas the 
average dividend to creditors was only 17p in the 
pound. So, on average, creditors had to write off 
83p in the pound. The paper also shows that the 
total amount of fees and outlays—I stress that this  
is not all fees income—payable to the private 
sector as a whole for carrying out the work was 
£37.7 million. Members will  wish to take into 
account the fact that  that is a substantial amount  
of money. The dividend to creditors was £42 
million, and £205 million was written off.  

The paper also shows that the average cost of 
administering a t rust deed was about £5,400. One 
cannot compare low-income, low-asset—LILA—

administration with protected trust deeds.  
Protected trust deeds involve more work, and 
many of them will be much more complicated. By 
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definition, the LILA scheme does not involve a  
house or assets of any real value—it is for people 
who are on or below the minimum wage. The cost  
of the Accountant in Bankruptcy administering an 
average LILA case is £125. I mention that  
because I think that it is right to praise the 
Accountant in Bankruptcy, Rosemary Winter-
Scott, and her predecessor for the good job that  
they have done in helping people with debt in 
Scotland to get remedies quickly and at  
reasonable cost. 

Alasdair Allan: The figure of £37.7 million 
reflects the fact that the industry is substantial. I 
am not suggesting that the industry should be shut  
down, but are you satisfied that the Government’s  
proposed measures will make it more efficient?  

12:00 
Fergus Ewing: I make it absolutely clear that  

the bill does not, in our view, seek to tackle that 
issue. The issue of reforming how trust deeds are 
handled is for another day. Rather, the provisions 
in section 10 seek to help those debtors who are 
at risk of losing their homes, especially in the 
recession.  

Yesterday, witnesses from the money advice 
sector said that, in the recession, many more 
people who might be adjudged middle class are 
chapping at their door and seeking help, because 
for the first time they have problems holding on to 
their homes. It is likely that in the next few years  
more people will seek the services of insolvency 
practitioners in Scotland, through protected trust  
deeds. I refer to people who have quite a lot of 
equity in their houses but rather more debt,  
through credit cards and the like, and who find 
themselves without a job and without the capacity 
to pay back their debt. 

I welcome the opportunity to make it clear that  
the provisions do not  reform how trust deeds are 
operated by insolvency practitioners. The issue of 
whether the work is being done for the right cost is 
for another day. The figures are available to the 
committee in the paper that is referenced in 
paragraph 114 of the financial memorandum. I 
have cited some of them today, but the paper 
provides much more information on how protected 
trust deeds operate. I hope that that assists you. 

Alasdair Allan: You mentioned the implications 
of the bill for people who have larger and more 
expensive homes. Some of the evidence that we 
have received—as I recall, again from insolvency 
practitioners—suggested that larger homes might  
be used by certain individuals  to circumvent the 
aims of most people’s idea of fair legislation.  Did 
you suggest that homes with a large amount of 
equity might be treated differently? 

Fergus Ewing: Yes. First, section 10—indeed,  
part 2 as a whole—does not exempt the family  
home from t rust deeds; it allows people to reach a 
negotiated exemption of the family home from 
trust deeds. Secondly, if a home is worth £300,000 
and the secured debt is £100,000, it would be 
absurd under the existing law to exclude that  
home, because there would be £200,000 of equity  
that, rightly, creditors would feel entitled to seek to 
get at to satisfy their debt.  

The proposal does not change the substantive 
law or exempt assets from either protected trust  
deeds or sequestration. It allows a trustee to enter 
into discussion with a debtor when the equity is  
zero—when there is negative equity—or very  
modest. I refer to situations in which a house is  
worth £60,000 and the secured debt is £58,000.  
We all know that, i f the family home is sold off in 
those circumstances, there will be nothing left,  
once the costs have been added up, so what is  
the point of doing that? 

At the moment, trustees cannot exclude a home 
with zero or minimal equity from the scope of a 
protected trust deed. That means that they are 
duty bound to do a huge range of work that,  
ultimately, is unlikely to serve any purpose.  
Consider the case of a debtor with a wife and two 
children who has acted foolishly by raising a lot  of 
credit and spending a lot of money that he should 
not have spent, or who has been unfortunate in 
business and made mistakes. That family will  
suffer i f we cannot bring certainty to it as soon as 
possible.  

In my experience, there is nothing that corrodes 
family li fe more than the pressure of debt, with 
letters coming through the door every day 
demanding more money. As Citizens Advice 
Scotland said in its report “Drowning in Debt”, nine 

out of 10 people in that situation experience 
exacerbated mental health problems. Debt also 
leads to exacerbated addiction problems and puts  
huge pressure on the children.  

Section 10 would allow, at the outset, a debtor to 
negotiate with a trustee for their home to be 
excluded from a protected trust deed if the equity  
is low or zero. The benefit of that approach is that  
it removes at a stroke the huge pressure of losing 
the home. In my previous life, I acted almost  
exclusively for debtors—I do not think any of the 
insolvency practitioners from whom you heard 
evidence ever instructed me or sought to instruct  
me. It was usually the female who came see me, 
because it was usually the wife or partner who had 
the guts to face up to the situation. They were 
almost always weeping when they came to my 
office because of the stress, the anxiety and the 
prospect of losing their children’s home. Section 
10 would allow people to work out a solution at the 
outset, not after three more years of worry. 

255



2639  11 NOVEMBER 2009  2640 

 

The Convener: I must allow time for questions,  
minister. We get the point.  

We have heard evidence that some of the most  
harassed people—those who are under the 
pressure that you refer to—will not benefit from the 
bill because they have no equity or no property. In 
fact, they are directed away from any bankruptcy 
proceedings that could assist them, and there are 
many of them.  

The committee would appreciate a copy of the 
report by the academics who advised you on 
unintended consequences because we may still 
have some time to call them to give evidence—i f 
members wish to do so.  

Mary Mulligan: I am very aware of the pressure 
that was on the Scottish Government to introduce 
measures to respond to the increasing numbers of 
repossessions and threats of repossession. I 
listened to the Minister for Housing and 
Communities, Mr Neil, give evidence on part 1. He 
discussed pre-action court protocols, giving people 
an opportunity to be heard in court, proper court  
scrutiny and allowing lay representation. At what  
stage was it decided that part 2 of the bill was 
necessary to support those measures? 

Fergus Ewing: That is a fair question.  

Convener, we will provide a copy of the expert  
group’s report. The group would be ready and 
willing to provide any more information that the 
committee would like.  

The Convener: I may have misled you and the 
committee. Given the timescale—we have had an 
extra committee meeting this week and our 
deadline is in December—I do not think that we 
will be able to call the experts to give evidence, so 
their report would certainly be beneficial.  

Fergus Ewing: Indeed. I am sure that, if you 
needed further written evidence, they would be 
able to provide that. That is entirely up to 
committee members, obviously. 

To answer Mary Mulligan’s point, it is not so 

much that the provisions in part 2 are in the bill  as  
an adjunct to those in part 1. Rather, it was always 
envisaged that there would be provisions in part 2 
that were designed—to come at it from a different  
angle—to address the problem of people 
unnecessarily being made homeless. I pray in aid 
the debt action forum’s terms of reference, which 
you have. They make it clear that the forum’s job 
was, inter alia, to consider legislative measures. I 
explained that to the forum at its first meeting.  In 
addition, the terms of reference show clearly  
that—this might help to dispel some of the 
confusion that has arisen—the members of the 
forum would consider the Accountant in 
Bankruptcy’s proposal to  

“Allow  a debtor ’s family home (subject to creditor  

consent) to be excluded from a protected trust deed”.  

Contrary  to the suggestion that  part 2 emerged 
at the last minute, it was always the case that the 
debt action forum would make legislative 
proposals; that was part of its task. It was made 
clear at the outset that the various stakeholders on 
the forum would be asked to look at the measure 
in section 10 that will enable negotiation to take 
place about excluding the family home from a 
protected trust deed. That flexibility might enable 
insolvency practitioners to take on more work and 
do more, rather than—as has been suggested in 
evidence—fewer cases than hitherto. The 
documents about the debt action forum show that  
from the outset it was intended that there would be 
a separate raft of measures to tackle and 
eliminate, where possible, unnecessary  
homelessness and eviction through legislative 
measures related to debt law rather than 
legislative measures related to housing law.  

Mary Mulligan: If it is correct that it was always 
the intention that such provisions would form part  
of the bill—I have no reason to doubt you—why 
are people who were members of the debt action 
forum saying that they expected those proposals  
to go out to consultation and to form part of the 
family homes bill that is due to be introduced? 
People were surprised that there was not further 
consultation before the measures in question were 
introduced.  

Fergus Ewing: I have had the opportunity to 
read some of the evidence that the committee has 
taken as part of its emergency schedule, but as I 
understand it, it has not taken evidence from any 
members of the debt action forum, except Yvonne 
MacDermid and Adrian Stalker. As you know, 
Adrian Stalker’s main job was to chair the 
repossessions sub-group of the DAF. We have not  
heard from Gillian Thompson, Ann Condick, 
George Way, Susan McPhee, Lindsay 
Montgomery, Karen Titulaer, Andy Pike from the 
British Bankers Association, Anne Feeney,  
George Gretton, Paul Brown or Frank Johnstone.  
That is not a criticism of the committee, I hasten to 
add— 

The Convener: I wonder then why you and the 
Minister for Housing and Communities have 
mentioned it. We contacted the organisations that  
were represented on the debt action forum and 
they decided who to send to give evidence; we do 
not decide who comes along. We must be careful 
not to infer too much from that. We have no 
reason to question the evidence of the 
representatives on the debt action forum who were 
sent to give evidence to us. Indeed, we will return 
to that evidence later because, as you are aware,  
the Institute of Chartered Accountants of Scotland 
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has recommended some simpler measures that  
could achieve the Government’s objective.  

Mary Mulligan: I am not sure that my question 
was answered. There are issues about the 
evidence that we have received and the concerns 
that have been raised, and about who was on the 
forum and who was not and how that affected 
people’s ability to contribute to the process. Other 
members might raise those issues. 

Minister, a side issue that has arisen from the 
evidence that you have given today is around the 
work that the Accountant in Bankruptcy will take 
on, should the proposed measures be introduced.  
Are you content that that agency is fully resourced 
to take on the additional responsibilities that the 
bill will give it? 

Fergus Ewing: I am content that the proposals  
that are contained in the financial memorandum, 
which provide for a small number of additional 
staff at a cost that is relatively small in the scheme 
of things, represent the best possible estimates of 
what  is necessary to carry  out  the additional 
workload.  It is  estimated that  the new certi ficate 
route for which section 9 provides will result in 500 
additional cases. There is no need for me to 
rehash the resources that the Accountant in 
Bankruptcy’s office will require to carry out that  
additional work, as they are laid out precisely and 
in detail in the financial memorandum.  

12:15 
The Accountant in Bankruptcy is probably one of 

the Scottish Government’s unsung success 

stories—which is probably my fault, given that I 
am the minister in charge. Since its establishment 
in Kilwinning, it has reduced year on year the cost  
of bankruptcy from £7 million to £5 million. It does 
9,000 LILA cases a year at a cost of £125 per 
case, has excellent and capable staff and 
operates its business in an exemplary and 
extremely efficient  way. I am very confident that  
the AIB will be able to take on the additional work  
that is envisaged in the bill as supported by the 
policy memorandum, the explanatory notes and 
the financial memorandum.  

Mary Mulligan: Are you confident that those 
excellent and productive people have the 
necessary skills to take on those responsibilities,  
or will new staff have to be recruited? 

Fergus Ewing: Your question is perfectly fair.  
The financial memorandum clearly specifies the 
number of staff we believe will be necessary, the 
level that they should be at and so on. Am I 
confident about all that? Yes, I think that it will  
happen. 

If it helps, I will make a brief comment that might  
be of some interest to insolvency practitioners,  

who have expressed concern at the scrapping of 
an existing route into bankruptcy. In many cases in 
which a PTD fails and the debtor goes into 
bankruptcy, insolvency practitioners carry out that  
work. However, that would cease under the bill  as  
drafted. We are due to meet ICAS on 25 
November and I am ready to discuss with its  
representatives whether in certain cases in which 
practitioners have already carried out a lot of work  
for a debtor with a view to concluding a PTD but,  
for whatever reason, have not succeeded in that  
task, it might make sense to allow them to go on 
and do the bankruptcy work. In such cases, of 
course, no money from the public purse will be 
spent on the additional work that practitioners will  
have to carry out on the bankruptcy. 

That potential concession, which as I say I 
intend to discuss further with ICAS, might be of 
interest to insolvency practitioners and useful to 
the committee in its work. I certainly think that it is  
relevant to your question because if such a 
concession were to be made insolvency 
practitioners would continue to take on some of 
the workload that is envisaged.  

The Convener: When you meet ICAS, will you 
discuss its suggestion given in evidence to us that  
the Government’s aim of ensuring the protection of 
the family home 
“could be achieved in a relatively simple w ay by agreeing 
the protection of some de minimis level of equity, w hich 
would take 90 per cent of people out of the process”?—

[Official Report, Local Government and Communities 
Committee, 4 November 2009; c 2554.]  

The witness went on to say: 
“For most trust deeds, the level of equity is relatively low  

so protecting a de minimis level of  equity” 

would also avoid any “unintended consequences”.  
Have you already discussed that  
recommendation? Do you have any view on it? 

Fergus Ewing: We have not discussed the 
suggestion with ICAS. The proposal was first set 
out in a paper that was relayed to us at 5.46 pm 
the day before a 9 am meeting that we were due 
to have with the organisation, and unfortunately  
we did not have an opportunity to study it before 
the meeting. 

The Convener: What date was that meeting? 

Fergus Ewing: It was 3 June. As I understand 
it, we received the proposal at 5.46 pm on 2 June.  
In fact, I was not aware that it had been received 
until 8 am the next morning when my officials and I 
were preparing for our meeting in Edinburgh with 
insolvency practitioners. 

Convener, I am sure that you will agree that i f 
you want a minister to discuss in detail  a proposal 
that will radically and fundamentally change the 
law of diligence it is sensible to give him more than 
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half an hour’s notice of it. I am not complaining;  

that is just the way it happened. I am simply  
explaining to the committee why we have not  
previously discussed the matter with ICAS. I am 
pleased to discuss these and other matters with 
the institution and, having had an opportunity to 
consider the proposal, I can, if members would like 
it, give more information about our views. 

The Convener: Mr McLetchie might have some 
questions about that, so we will leave it until then.  

I am puzzled by an issue related to Mary  
Mulligan’s point about the capacity of the courts to 
meet the increased expectation. Is it the case that  
5 per cent of cases are currently defended but that  
the consultation said that the aim was to have 50 
per cent of cases defended? That would be a 
significant increase.  

I am testing the evidence that we received at a 
previous meeting from Fiona Hoyle. She said that  
the Finance and Leasing Association was carrying 
out an impact assessment as part of its response 
to the bill and that it was concerned that  

“if  w e introduce procedures under w hich all cases are 

called to court w e must ensure that the courts have the 
necessary resources … At present, 5 per cent of cases are 

defended, but the consultation said that the aim is to have 
50 per cent”.—[Official Report, Local Government and 
Communities Committee, 28 October 2009; c 2505.]  

Is that what the consultation said? Is she right or 
wrong? 

Fergus Ewing: With respect, convener, that is  
properly a matter that would have fallen to be 
answered by—and would, I am sure, still be 
answered by—my colleague Alex Neil, because it  
relates to the provisions in part 1 of the bill. I am 
very sorry, but I have not come equipped to 
respond to questions on part 1.  

The Convener: We are talking about the 
capacity of the courts. I presume that we expect  
the bill  to make a difference because one of its  
focuses is  to address the issue of those who 
currently walk away unadvised of their rights in the 
way that they will be under the proposals in the 
bill. There will be an increased expectation, and I 
presume that you recognise that more people will  
be in the courts as a consequence.  

Fergus Ewing: I am sorry, convener, but that  
question relates to part 1 of the bill. I have been 
involved in the past in discussions on these 
issues, but not in preparation for this meeting 
because I came here on the basis that I would be 
responding to questions on part 2.  

The Convener: Is the ambition, as has been 
stated, to get 25 per cent of people who lose their 
homes into the court system? 

Fergus Ewing: Our objective is to avoid people 
being evicted unnecessarily. I am afraid that I 

could not speak to percentage targets in relation to 
the courts. 

The Convener: So Mr Neil has not shared his  
ambition with you, and you will just deal with 
whatever comes out of that part of the bill. If it  
means that there are more people in court, you will  
deal with that, but you have not discussed the 
matter with the minister.  

Fergus Ewing: No, we have discussed many 
things, including the impact of part 1 of the bill on 
the Scottish Court Service. Indeed, I engaged in 
further hours of discussions with Mr Neil and the 
bill management team at the bill meeting, and I 
can assure you that I considered these matters  
very fully at that time. Mr Neil and I share the 
ambition and aim that we do not want people to be 
evicted unnecessarily. The burden on the courts  
and the issue of how many court appearances 
there would be is dealt with in part 1, and I am 
advised that the Scottish Court Service has 
assured the minister that it has the necessary  
capacity. 

I do not think that I answered the question that  
the convener asked previously on our views about  
the ICAS proposal, such as it is. I am very happy 
to answer it, if you would like me to do that. 

The Convener: Yes, that is fine. You can do 
that and Mr McLetchie can follow up. 

Fergus Ewing: The difference between our 
proposal and the ICAS proposal is that  the ICAS 
proposal would exempt part of the asset that forms 
a family home from the reach of creditors in the 
protected trust deed. Our proposal does not  
automatically exempt the asset; as I have said, it  
allows for a process of negotiation at the 
beginning to exempt that asset. 

In our application of section 10—assuming that it  
becomes law—i f there was equity of, say, five 
grand in a house, a debtor’s family could offer to 
pay five grand to the trustee to buy  that equity out  
and/or the debtor could say, “I’ll pay you 300 quid 

a month from my wages, because I am on a 
decent wage, and I will buy out the equity in the 
house.” That deal can be struck at the beginning 

so that there is certainty. The ICAS proposal is to 
exempt a proportion of the equity—a de minimis; a 
small proportion up to a certain amount. 

I am bound to say that there are a number of 
difficulties with the ICAS proposal. Some of them 
are of a technical nature and one of them is to do 
with adjudication, which I do not think anyone has 
mentioned in their evidence. Adjudication is the 
remedy that is available to creditors, before 
bankruptcy, to go against heritable property. I am 
sure that Mr McLetchie is familiar with the process. 
Those who are not lawyers cannot be expected to 
be familiar with it, as it was rarely used until  
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recently, but I understand that at least one of the 
banks is now using it. 

Adjudication is a powerful and valuable tool,  
because a creditor owed a substantial amount of 
money can go to court and, instead of making 
someone bankrupt or going to a trust deed, go 
straight to the debtor’s heritable property. If we 

exempt from one part of the debt process assets 
that are not exempt under the rest of the law of 
diligence, we will immediately c reate an incentive 
for creditors to use adjudication. If a creditor thinks 
that going to a trust deed will prevent them from 
getting the equity of five grand, or whatever the 
available sum is, they may raise an action of 
adjudication. Although adjudication has its 
limitations, as it is a complicated, drawn-out  
process, it may be the unintended consequence of 
the ICAS proposal.  

The same applies to sequestration. Is it  
proposed that exemption of the asset would be for 
the purposes of a trust deed only, or would it also 
be for sequestration? There needs to be 
equivalence in all areas of law.  

We intend to consult on these issues. In the 
previous session, Parliament considered the new 
diligence of land attachment, which is intended to 
replace adjudication. Members from across the 
chamber—perhaps not from all parties, but from 
some—have expressed the view that the family  
home should be exempt from the reach of 
creditors, apart from secured creditors. That issue 
can be consulted on in due course.  

The ICAS proposal is interesting and worthy of 
consideration, and we do not have a closed mind 
on the issue. However, it would alter 
fundamentally and radically the law of how 
creditors can recover property—the law of 
diligence. In our view, it takes a piecemeal rather 
than a wholesale approach. We intend to consult  
on the matter more widely; at that point we will  
confront it head on. 

David McLetchie: Good afternoon, minister. I 
will start with the issue of consultation, consent  
and the support  that has been secured for the 
proposals in part 2 of the bill.  

In paragraph 10 on page 2 of the Government’s  
policy memorandum, you say that, as a result of 
the deliberations and discussions in the debt  
action forum and repossessions group, involving 
key stakeholders, the Government took the view 

“that the main stakeholders had been directly consulted 

through these groups and support for early action secured, 
even w ithout the usual w ider formal consultation.” 

You have reiterated the essence of those 
comments today.  

In section 4.3 of its report, which deals with 
increasing the protections for family homes, the 
debt action forum states: 

“It must be noted that there w as insuff ic ient time to 
consider the paper”—  

the reference is to a paper tabled by Professor 
Gretton and Mr St Clair, who is with us today— 
“in detail and some Forum members w ould have w ished 
more t ime to reflect on the issues raised and an opportunity  
to fully consult w ith their membership on the potential 
impact of these issues.” 

We have also heard that the members of the 
debt action forum were sworn to confidentiality, 
which meant that they were unable to consult their 
members on the proposals that were being 
canvassed. Why were the forum’s operating 

procedures constructed in such a way that the 
participants—those whom you describe as the 
main stakeholders—could not consult their 
members on the proposals that were under 
discussion? 

12:30 
Fergus Ewing: I understand that Mr McLetchie 

is referring to a proposal in a paper on the 
exemption of the family home from the reach of 
creditors that was prepared by George Gretton 
and John St Clair and presented to the debt action 
forum. From my recollection, the paper was 
presented at one of the two meetings that I did not  
attend—nonetheless, that proposal was put  
forward.  

My first point to Mr McLetchie is that, as I said in 
response to the question on the ICAS proposal, it 
was accepted that the family home proposal is not  
part of the bill. It was one of the issues on which 
we recognised that we needed to carry out a full  
public consultation. That position is set out in 
paragraph 12(3) of the policy memorandum, in 
which the Government commits to 
“carry out a public consultation on the follow ing matters”,  

one of which is stated in bullet point 4 as  

“w hat changes, if  any, might be appropriate to the w ay in 
which the family home is treated in bankruptcy.” 

The example that Mr McLetchie uses does not  
prove any point other than that we recognise that,  
because the proposal would constitute a radical 
change to the law in Scotland, it would need to be 
the subject of a full consultation, and it is likely that 
it will. 

My second point concerns the reference to a 
vow of confidentiality, which cropped up in Mr 
McLetchie’s question. We did not ask people to 

swear any oath of confidentiality; no such 
undertaking was sought or granted. There was a 
recognition, which I made clear and explicit at the 
outset of the DAF meetings, that 
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“The formulation of ideas may require members of the DAF 
to take issues outside of the” 

discussions 

“to enable further w ider interaction w ith outside parties and 
stakeholders.” 

That is from the DAF terms of reference 
document, which is available to members of the 
committee. 

We recognised at the outset that the members  
of the DAF would need to consult their people. All 
that we asked was that they do so with tact and 
discretion, so that, to put it bluntly, a rehash of 
what was said in each of the seven meetings did 
not appear in the columns of the press. We did 
not—and nor would it have been appropriate or 
helpful to—seek a vow of confidentiality, to which 
Mr McLetchie referred. Our approach was quite 
the contrary. Indeed, the proceedings—given that  
there were seven meetings that lasted 
approximately two hours apiece—were frequently  
informed by members of the forum after they had 
been consulted.  

I hope that that answers the two main points of 
your question, but i f there are other points I will do 
my best to answer them. 

David McLetchie: There is remarkable variance 
between what you have told us today and the 
evidence that we heard from the organisations that  
were represented in the debt action forum. They 
have said clearly in their evidence to the 
committee that they were specifically constrained 
in their ability to consult their members fully on the 
proposals in the bill because of the terms of 
operation, which were effectively determined by 
the Scottish Government.  

You may dispute that, minister. Nonetheless, it 
raises the question why all the people who 
represent all those organisations should be under 
such a misapprehension on such an important  
matter. You are telling us that they were free to 
consult their members and they are telling us that  
they were not.  

Fergus Ewing: I am responsible for what I say 
and do. I cannot cast too much judgment on the 
accuracy and reliability of what others say and do;  
I can only give you the facts. 

The minutes of the seven meetings were 
prepared as soon as possible after the meetings,  
and published on the website. It was not a series  
of meetings that were held in camera, for which 
the results and the minutes were withheld. The 
minutes were published as we went along, and 
they were therefore available for all  members of 
the DAF, and those whom they represented, to 
study. That shows that those who say that they 
were barred from speaking to their members do 

not seem to accept the fact that the minutes of the 
DAF meetings were made available at that time. 

Many people who were on the DAF have not  
given evidence to the committee—there have 
been constraints of time and so on—but many of 
the people who have made those charges were 
not on the DAF. 

David McLetchie: But their organisations were 
represented on the DAF, so there is no reason to 
doubt the accuracy of the oral evidence that they 
have given us or the written evidence that they 
have submitted.  

Fergus Ewing: ICAS did go to its membership 
to clarify two issues: protected t rust deeds and 
heritage and car values, which I have not  
mentioned—we want to take action to help 
families if they go bankrupt to hold on to a motor 
car, which would help them find another job,  
particularly i f they lived in rural Scotland.  ICAS 
came back to the forum after it had gone to its 
membership and it made useful contributions, of 
which we took full due account.  

The facts show that, although there might have 
been some discontent, our minutes were 
published and members of the forum went back to 
their organisations to get responses, which 
informed our work. 

John St Clair has other information that might be 
useful to Mr McLetchie.  

John St Clair (Scottish Government Legal 
Directorate): I can speak to this issue having 
been an official who attended the DAF and having 
been partly responsible for the paper to which Mr 
McLetchie alluded. There seems to be some 
misunderstanding about confidentiality and the 
consulting of member organisations. 

What Mr McLetchie describes as a proposal that  
was put to the DAF was not a proposal as such.  
The DAF was meant to be about blue-skies  
thinking on serious matters, and both the main 
forum and the sub-group were given options 
papers. That is the approach that is normally  
taken—such groups are normally given a range of 
measures to consider. 

The paper was prepared by Professor Gretton 
and me. We recognised from the beginning that it 
contained far-reaching and radical measures. It  
was going to be used to inform the discussions,  
but almost as soon as it  was lodged it  was clear 
that the options that were proposed, on which 
views were canvassed, could not be subject to 
recommendations of the DAF, because they were 
too radical or controversial. At that stage, the 
Accountant in Bankruptcy informed the DAF that  
those proposals were likely not to form the subject  
of any legislation that flowed directly from the DAF 
but to be subject to a full-scale formal consultation.  
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That is the position as outlined in the minister’s  

opening speech.  

As regards confidentiality, it was recognised 
from the beginning that, if views on controversial 
measures were being canvassed, it was 
necessary to have a bit of discretion and not  to 
canvass the full membership of the organisations 
represented on the forum. It was only in relation to 
the proposals in question, which are not anywhere 
near this bill, that there was any constraint in 
canvassing the full membership. There were never 
any constraints on ICAS or any of the other 
members of the DAF speaking to their immediate 
circle within their organisations, or going wider, in 
relation to what we thought at the time were the 
less controversial measures—not the ones in the 
options paper.  

David McLetchie: Are you telling us that none 
of the proposals in the bill and in sections 10 and 
11 in particular—given that the options paper was 
talking about protection for family homes—was the 
subject of the options paper? None of those 
proposals was in your options paper. 

John St Clair: A large part of the section 10 
stuff was in the options paper, but that was not, as  
we understood it, subject to any controversy in the 
DAF. 

David McLetchie: So proposals in section 10 
were included in your options paper. 

Paragraph 4.3 of the DAF report says of your 
options paper:  

“There w as no consensus reached in relation to the 
options tabled in the paper. Members”— 

that is, all members of the DAF, not just some of 
them— 
“accepted that the w hole subject of action against property  

was complicated and affected a lot of areas. They”—  

in other words, all members of the DAF— 

“agreed that this paper raised a number of issues w hich 

should only be considered after a full public consultation.”  

We have just heard from Mr St Clair that what is  
proposed in section 10 was included in the options 
paper, and we know from the DAF report that  
there was no agreement on the options among the  
members of the group. They specifically said that  
the issues should not be considered without a full  
and proper public consultation, which we have not  
had. Therefore, why is section 10 in the bill as  
opposed to being the subject of a consultation and 
a part of a later and more comprehensive 
measure? 

Fergus Ewing: Mr McLetchie is not looking at  
the other parts of the report from which he has just  
read. He refers to the paper by George Gretton 
and John St Clair that proposed to exempt the 
family home entirely from the reach of creditors  

other than secured creditors. Everybody agreed 
that that proposal should not be included in the bill  
and that there would be consultation.  

An entirely different part of the report, which Mr 
McLetchie has not read out, clearly shows that  
measures that are in the bill were treated 
separately. For example, paragraph 3.1a of the 
report states that the forum discussed 
“the extension of the protection currently available for 
debtors’ family homes in bankruptcy to Protected Trust 

Deeds.”  

The views of members of the DAF are shown in 
the minutes—I am reading from the same 
document that Mr McLetchie read from partially, if 
I may say so—which say: 

“This w as agreed in principle by the Forum members in 

general”.  

Paragraph 3.1b of the report says that the forum 
discussed 
“the extension of the protection for debtors’ family homes in 

bankruptcy procedures to debtors w ho live alone”.  

The British Bankers Association wanted further 
consideration of that, and changes were to be 
consulted on. That  proposal was therefore not  
included in the bill.  

The document charts the separate strands of the 
work that was done and shows that the measures 
in the bill were supported. That support was not  
always unanimous; the insolvency practitioners did 
not agree with them through ICAS, which 
represents them. Ann Condick played a full and 
active part in the report. In our view, however, the 
measures in the bill  commanded reasonable if not  
unanimous support, and they are necessary to 
avoid unnecessary homelessness. 

The papers that the debt action forum 
considered are listed in its report. I can provide the 
committee with that document if it does not  
already have it, although it should be in the public  
domain. It shows, for example, that the COSLA 
paper on cheque cashing was presented with 
additions. Anne Feeney of COSLA took advice 
from her members and made an amended 
proposal. COSLA therefore consulted its  
members, and we discussed the amended 
proposal.  

Incidentally, we took account of COSLA’s view 

that the recommendation that in the bill the AIB be 
given the power to give advice was inappropriate.  
It expressed strong views because its members  
have to deal with homelessness. We wanted to 
take account of its views and we did so after it had 
consulted its members, contrary to the strand of 
cross-examination that Mr McLetchie has chosen 
to pursue—although the approach that he takes is  
entirely up to him. 
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I have demonstrated that the debt action forum 
separately considered the measures in sections 9 
and 10 of the bill and those that specifically relate 
to the family home in sections 10 and 11. I was not  
present when Sharon Bell and another person 
made the presentation on what has become 
section 10, but it was within the terms of reference 
right from the word go. 

12:45 
David McLetchie: Let us  go through those 

sections and see what was recommended and 
agreed to and what was not. Section 9 is on the 
proposed certi ficate for sequestration. I am 
advised that nothing in the report supports the 
proposition that the Accountant in Bankruptcy 
should become the trustee in all certi ficated cases.  
I am also advised that there is no mention in the 
report of the removal of two existing grounds for a 
sequestration petition to be presented, yet both of 
those measures are integral features of your 
proposals in section 9. It appears not only that the 
measures were not recommended by the debt  
action forum, but that they were not even 
considered by it. There is certainly no 
recommendation in the report in support  of the 
proposals in section 9. Is that correct? 

Fergus Ewing: Let me answer that clearly.  
Section 9 proposes that there should be a 
certificate for sequestration. The reason is that  
that was the view of the expert group, reference to 
which I have already made, about how we should 
implement objectives and points that were 
discussed by the forum.  

The debt action forum existed not to draft a 
piece of legislation but to discuss high-level 
principles. At the start, in the very first words that I 
uttered in the debt action forum, I said that the 
recession will lead to people losing their jobs 
unnecessarily, that those people are likely to be 
home owners, that they might  not  have much 
equity and might not be able to afford a trust deed,  
and that they would therefore be stuck. They 
would be in limbo. Section 9 is intended to deal 
with those people.  

We estimate that most people will  have access 
to sequestration through LILA, but many middle -
class debtors who lose their jobs and have a home 
find it difficult to get debt relief measures because 
their creditors will not serve a charge on them, so 
they do not become apparently insolvent and they 
do not qualify to become sequestrated. They are 
stuck because the law prevents them from going 
bankrupt. As I am sure Mr McLetchie knows, a 
creditor will be advised by a solicitor not to throw 
good money after bad. If a creditor cannot see any 
sign of getting any money back from a debtor, all  
that they will do by sending out sheriff officers  to 

serve a charge is run up more bills. In fact, they 
might not even go to court to get a court decree— 

David McLetchie: That is all very interesting,  
minister, but it does not answer the question that I 
asked. I am not asking you to justify the creation of 
an alternative or new route into bankruptcy—that  
is, the certificate for sequestration. You have 
outlined well why that might be a desirable feature.  
The question is nothing to do with that. The 
question is about the proposition that the 
Accountant in Bankruptcy should have a monopoly  
in administering sequestrations in such situations 
and the fact that there is nothing about that in the 
debt action forum’s report. I also asked about the 
provision in your bill that removes two existing 
grounds for sequestration; again, that is not  
mentioned in the debt action forum report.  

I did not ask you to justify the creation of the 
alternative route. I simply asked you to confirm 
that two aspects of section 9—the role of the 
Accountant in Bankruptcy and the abolition of two 
existing grounds for sequestration—were not  
recommended in the debt action forum report. Is  
that correct? 

Fergus Ewing: It is correct, but the— 

David McLetchie: Thank you. That is all I 
wanted to know. 

Fergus Ewing: May I finish the answer,  
convener? I will not be long. 

The Convener: Yes, of course.  

Fergus Ewing: It is correct to say that the 
procedural mechanism was not devised by or 
proposed to the debt action forum. The forum 
identified the problem and legal experts came up 
with the solution. After the debt action forum had 
met seven times, once every few weeks, we went  
to the experts and said, “How can we implement 
the policy objectives of the debt action forum?”  

Mr McLetchie is therefore entirely correct in 
saying that the specific mechanism of a certi ficate 
for sequestration was not one that we put to the 
debt action forum, because it came from our legal 
experts. That is why we have legal experts. 
Moreover, the certi ficate for sequestration 
provides a universal route into sequestration. We 
would certainly all have loved to have a much 
longer time to do all that we had to do. We will  
continue to consult everybody involved, and we 
are willing and pleased to do so. However, the fact  
is that, if we do not enact section 9, we estimate 
that 500 families in debt will have no solution; they 
will be stuck in limbo with the pressure and anxiety  
that every case of debt is heir to.  

I accept that Mr McLetchie has a point. 

David McLetchie: Thank you. 
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Fergus Ewing: But it is a procedural point. Even 
if other members agree with you that the point is  
correct, I hope that they also agree that it is 
procedural and should not detract— 

The Convener: Excuse me, minister, but you 
assured us that you would be brief.  

Fergus Ewing: I am being brief, for me. 

David McLetchie: You say that that is why we 
have legal experts to consider all such matters.  
However, it is also why we have wider public  
consultations of the sort that was recommended in 
paragraph 4.3—“Increasing the protections for 
Family Homes”—of the debt action report.  
However, you refused to undertake wider public  
consultation before bringing the bill to Parliament  
and, i f I may say so, that is the essence of the 
criticisms. The issue is not your good faith or good 
intentions or your desire, which many of us  share,  
to reform laws that may have inadequacies, but  
that the case has simply not been properly  
consulted on and presented to those with a 
relevant interest in it. That is true of sections 9, 10,  
11 and 12, which are the key measures in part 2,  
for which you are responsible. That, in essence, is  
the substance of all the evidence that was 
presented to us by the overwhelming majority of 
the interested parties who came to the committee.  

Those interested parties say that the bill, in so 
far as it affects the general law of bankruptcy and 
personal insolvency, should be taken away and 
properly consulted on, then brought back to 
Parliament at a later stage as part of a wider -
ranging series of measures. That is what all the 
professionals and lenders want, and I suggest that  
it should be done. Given the lack of support in the 
debt action forum’s report for the specifics of your 
proposals, I put it to you that my suggestion would 
be the sensible course of action for the 
Government to take. 

Fergus Ewing: I reject that entirely. First, you 
heard yesterday from witnesses who have made 
the same arguments as I have regarding the need 
for the bill, so it is wrong to say that all  
professionals are as one in saying that more 
consultation is the key. Secondly, I have already 
indicated that we continue to engage with, and 
have agreed to meet, ICAS. Thirdly, we are happy 
to consider amending the bill at stage 2 of the 
Parliament’s legislative proceedings, as is always 
the case, and we are in a continuous process of 
engagement and consultation. Finally, it is clear 
from paragraph 12 of the policy memorandum that  
a series of measures is to be legislated on now 
because those measures contribute to alleviating 
unnecessary homelessness, but a series of other 
measures—the ones that Mr McLetchie has 
focused on—will be the subject of major 
consultation. For example, the last bullet point in 
paragraph 12.3 refers to consultation on “what  

changes, if any,” will be made regarding “the 

family home”. The major change to the substantive 
law will therefore be the subject of consultation, i f 
appropriate, in due course.  

I entirely reject Mr McLetchie’s suggestion. I 
urge members to consider the substance of the 
issue, accepting that, in any emergency process, 
one does not have as much time as one wishes.  
The former ministers whom I see round the table 
are probably not unfamiliar with that scenario. We 
are acting, with expert advice, on a proposal that I 
firmly believe is necessary and essential i f we 
want to achieve the policy objectives that I believe 
many of us round the table share.  

The Convener: I am sure that we all share that  
sentiment. We certainly all want to see something 
being done quickly that actually makes a 
difference for people. That is why it is important  
that the committee process tries to establish who 
will benefit, given that we have not been given any 
cost benefit analysis. I remind the minister that  
those who are under threat and suffering from 
what has been described as income shock due to 
unemployment include, perversely, not just  
middle-class families. The right-to-buy discount  
has created a situation in which many working-
class families have equity in their homes. I want to 
be assured that, whatever process we use, such 
people will be protected by the Government’s  

proposals.  

Bob Doris: I must say, minister, that I have 
never seen such a defensive and reactionary  
response as the one that we saw from certain 
insolvency practitioners. 

I want to focus on section 9. In yesterday’s  

evidence-taking session, Citizens Advice 
Scotland, Money Advice Scotland and Shelter all  
supported the provisions on a certi ficate for 
sequestration. Keith Dryburgh pointed out that  
many people are caught in a debt trap in which 
they cannot exercise any debt solutions. The 
experts in the field are not just those who profit  
from debt, but those who look pragmatically for 
debt solutions, and I suggest that we should give 
equal weighting to organisations such as Shelter,  
Money Advice Scotland and Citizens Advice 
Scotland and not just consider those who make a 
profit from the situation. 

Do we have any evidence on the number of 
people who are caught in a debt trap and who 
cannot access a debt solution under the current  
legislation? 

Fergus Ewing: I echo Bob Doris’s support for 

the good work that is done by citizens advice and 
money advice organisations throughout the land.  
Their volunteers do an excellent  job in providing a 
sympathetic response to many people, all  of 
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whom, as the convener said, we wish to try to 
assist. 

The memoranda to the bill provide the best  
information that we have about the likely numbers  
of such people. We estimate that 500 additional 
cases are likely to use the new route. Those 
people are stuck—as Keith Dryburgh said, they 
are caught in a debt trap—because they currently  
have no mechanism by which they can go 
bankrupt and they do not have money to pay for a 
trust deed. As I said earlier, the average fees and 
outlays for a trust deed are £5,400. Those who do 
not have such money available—or who cannot  
reach an agreement with an insolvency 
practitioner, as many people do, for a figure less 
than that—cannot get into a trust deed, cannot go 
bankrupt and cannot pay off their debts if the debt  
arrangement scheme is out of the window. Such 
people are stuck, are in limbo and are trapped.  

Bob Doris asked how many people are in that  
situation. It is difficult to tell, but the figure of 500 
that is given as the number who would fall  within 
the new certificate for sequestration is the best  
estimate from the Accountant in Bankruptcy. The 
figure stems from an analysis of those applicants  
who approached the AIB but who were ineligible 
for the low-income, low-asset route. Typically,  
people were ineligible for that because they owned 
a house, albeit with negative equity, or because 
their income was above the minimum wage—
previously £5.73 an hour and now £5.80 an hour—
which is equivalent to £230 a week for a 40-hour 
week. Those people were stuck because they did 
not qualify for LILA and they did not qualify for 
anything else. After analysing the data that it had,  
the AIB came up with the figure of 500. An 
analysis was also done of the data from citizens 
advice bureaux that appears in documents such 
as “Drowning in Debt”, with which committee 
members might be familiar. That is where our 
estimate comes from.  

As with all estimates, the figure of 500 is an 
attempt to work out how many people in the future 
might be in the situation where they need to avail 
themselves of the proposed certificate. That figure 
may be accurate or it may be a slight  
underestimate. We are confident in it, but we can 
say with certainty that there is a group of people in 
Scotland—it is not a majority, but it is a significant  
group—who are in limbo and cannot get access to 
any effective debt relief measure. That is why 
section 9 is necessary. 

13:00 
Bob Doris: That is incredibly powerful evidence.  

It is worth restating that, if the bill is delayed, 500 
or more families will  face the anxiety and threat  of 
someone coming to their door looking for money 
and their house being at risk. To delay further  

would be unacceptable for the unknown number of 
families—500 plus—who cannot access a debt  
solution.  

Fergus Ewing: It is 500 a year, every year. 

Bob Doris: That point is well made. You also 
said that the average fee for the Accountant in 
Bankruptcy was £125. Is that correct? 

Fergus Ewing: That, I understand, is the 
estimated cost of administering the average LILA 
case within the Accountant in Bankruptcy’s office.  

Bob Doris: Insolvency practitioners often 
recover fees if people become bankrupt in other 
ways without a certificate for sequestration. Do we 
know how much they tend to recover? 

Fergus Ewing: I do not want to make unfair 
comparisons. As I think I made clear, it is apples 
and pears because LILA applies to people who 
have no house and no major assets and whose 
income is not above the minimum wage. The work  
involved in a LILA case might include checking out  
where the debtor lives; their name and address, 
personal particulars and family circumstances; and 
the amount of debt they have. It might also involve 
going to the creditors to find out whether that  
information is correct. It is fairly routine in nature; it  
is not a complicated proceeding. 

Protected trust deeds can be more complicated.  
If a house is involved, one has to get a surveyor’s  
valuation. On occasion, one might have to look 
into the background. If a business is involved, one 
might have to examine some of the business 
aspects. There may be more property or more 
debts. There is more work in PTDs but,  
nonetheless, to say that they are different in 
degree would be to exaggerate. The difference in 
headline fees and outlays is stark: I think that it is 
an average of £5,471 for a PTD and £125 for the 
AIB proceedings.  

Having said that, we do not believe that the bil l  
should result in work being taken from insolvency 
practitioners. In fact, we believe that section 10 is  
likely to lead to more work for them and, as we are 
removing the failed trust deed route to 
sequestration, we are willing to discuss with them 
how they might continue to play a part in carrying 
out that work. We will consider that further at a 
meeting on 25 November, but we will be able to 
develop it further only if part 2 proceeds past stage 
1. Otherwise, it would not be possible.  

Bob Doris: My reason for asking about the fees 
is that, when I look at evidence, I have to be 
assured that those who are giving evidence are 
giving it professionally and basing it on public  
interest as well as self-interest. Last week, when 
we took evidence on section 10, it was not made 
clear to me that the exclusion of the family home 
from a protected trust deed was by negotiation.  
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We were left with the impression that it was a 
compulsion upon those who sought a debt solution 
through a protected trust deed. I felt that last  
week’s evidence was unbalanced, which  is why I 
asked about fees. I thought that that was 
important. 

Patricia Ferguson: We have received evidence 
from Her Majesty’s Stationery Office that the 
withdrawal of advertisements concerning such 
issues would be detrimental to the continuance of 
the Edinburgh Gazette and would at least lead to 
job losses at the newspaper of record, if not  
question its future viability. We have also heard 
from insolvency practitioners and others that the 
register of insolvencies—which I understand is  
proposed as an alternative mechanism for 
publishing such information—is not geared up to 
provide that information in the way that is currently  
required to allow people to go about their 
business. What actions do you propose to take to 
remedy those situations? 

Fergus Ewing: I am aware of those issues. The 
bill proposes a saving of nearly £400,000 through 
ceasing to have sequestration and trust deed 
information registered in the Edinburgh Gazette.  
As far as the sequestrations are concerned, that  
would be a saving to the public purse. I note in 
passing that, if part 2 is scrapped and does not  
proceed to stage 2, that would skew the financial 
memorandum because that saving of £400,000 is  
being used, in part, to finance the measures in 
part 1. I am sure that members have already 
thought of that issue. 

Patricia Ferguson raises a serious matter. We 
are meeting a number of companies that use the 
Edinburgh Gazette—credit reference agencies 
such as Experian that purchase services from the 
Edinburgh Gazette—to discuss their concerns. I 
think that that meeting will take place on 18 
November. David Ferguson is involved in that  
work. We have given an undertaking that the 
services that are provided in the register of 
insolvencies will be at least as good as the 
services that are provided in the Edinburgh 
Gazette. In any event, the register of insolvencies  
is the primary source and the most up-to-date 
record at present. There is unnecessary  
duplication and we must look after the public  
purse.  

We have offered to provide all the data that  
HMSO publishes at the moment so that it will have 
the data and can sell them on to its clients. In 
other words, it should still be in a position to do 
business with its clients—I have mentioned the 
name of one of the credit reference firms but there 
are, no doubt, many others. We will provide that  
information, which I hope will be of assistance. I 
think that Experian, in its evidence, supported the 
principles of the bill, for which we are grateful. We 

accept that, in its current format, the register of 
insolvencies does not fully meet the needs of all  
clients. Nevertheless, our commitment is that the 
service will be at least equivalent to that which is  
received through the Edinburgh Gazette. We will  
discuss the matter with those who are involved on 
18 November and we will report back to Patricia 
Ferguson and the committee after that meeting if 
the bill proceeds to stage 2.  

Patricia Ferguson: Will the database that the 
Accountant in Bankruptcy will have, which will  
replace or become an improved version of the 
register of insolvencies, be in place by the time 
that the bill’s provisions come into force?  

Fergus Ewing: The register of insolvencies is in 
place at the moment. I think that it has been in 
place since 1993, under the Bankruptcy (Scotland) 
Act 1993. It is recognised in statute, but you are 
right to say that it needs to be improved slightly. 
We are confident that that work can be 
accomplished without any huge difficulty. It is a 
routine clerical exercise to have that work  
conveyed to the register of insolvencies. It needs 
to be done on time, as it is important  to 
conveyancing practitioners and others to have 
access to an up-to-date and accurate register.  
That is the issue, but we are confident that that  
can be achieved and we are engaged in the 
necessary discussions to bring that about. 

Patricia Ferguson: I understand the minister’s  
point about the saving of some £400,000 but I 
wonder whether that figure is not skewed by the 
fact that there could be anything up to 14 job 
losses as a result of that part of the bill. Will you 
discuss that with the Edinburgh Gazette and 
HMSO? 

Fergus Ewing: The member mentions a figure.  
I was not aware that there had been specification 
of how many jobs might be at stake. However,  
plainly, we are concerned about anyone losing 
their job in Scotland. We have offered to provide 
the data to the Edinburgh Gazette so that it can 
continue to provide a service for its clients and to 
receive a revenue from selling the information to 
them. I hope that that will provide the Edinburgh 
Gazette with continued income streams. It might  
have felt that its income streams were under 
threat, although our intention all along has been to 
provide the data and that has been communicated 
to HMSO.  

Patricia Ferguson: Just to be clear, because I 
might have misunderstood you, are you 
suggesting that, once the improved—i f you like—

register of insolvencies is in place, the information 
will still be printed in the Edinburgh Gazette? 

Fergus Ewing: The bill will remove the statutory  
duty to print the information in the Edinburgh 
Gazette, but we will continue to provide it with the 
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information that is conveyed to it at present before 
it is printed. I assume that it will be up to the 
Edinburgh Gazette whether to continue to print the 
information about insolvencies in the current  
format. The point is that we will provide it with the 
information that is necessary for it to retain its 
income streams. If it can retain its income streams 
and clients, I hope that that will enable it to deal 
with its financial situation effectively and without  
huge job losses. 

The Convener: I seek clarification on the 
exclusion of the family home from trust deeds. A 
concern has been raised about possible abuse of 
that. You have said, I believe, that only homes 
with negligible equity in them will be excluded.  
However, nothing in the bill  limits the protection to 
homes in which there is little equity. How does the 
Scottish Government intend to ensure that the 
provision is not abused? 

Fergus Ewing: That is a fair question. The 
answer is that, first, we will use the expertise of 
insolvency practitioners and, secondly, we will not  
exempt assets from the reach of creditors, but will  
allow potential exemption by way of negotiation.  
Thirdly, I refer you to the policy memorandum, 
which states clearly that it is not envisaged that  
the provision should or could be used in 
connection with a house in which there is  
substantial equity, which would be entirely  
inappropriate. The measure allows more flexibility  
than, for example, the ICAS proposal. Those who 
are above the threshold of ICAS exemption will not  
be exempt, but i f there is, say, equity of £10,000 
and a family member is willing to pay that amount  
or to negotiate a solution for slightly less, then— 

The Convener: How does it wipe away the 
tears of the woman who comes to your office in 
tears? How does it take away the pressure and 
the worry? I am told by practitioners that some 
people cannot get rid of their house quickly 
enough—that is one of the problems—because 
they are under so much pressure and have so 
much worry and anxiety. If the proposal is simply  
for an extension of negotiations or a compulsion to 
negotiate, what bargaining chip will the person 
with all the worry, debt, stress and mental anxiety  
have in that negotiation? How will they be better 
off? 

Fergus Ewing: They will be better off because 
they will be capable of negotiating a solution at the 
start. At present, a trustee under a trust deed has 
no discretion. He must include a home in the 
range of assets in the proposal to the creditors—

he cannot exclude it even if there is  no equity or 
no hope of equity. Therefore, throughout the 
course of the trust deed, the debtor might be left in 
limbo and uncertain as to whether the house will  
be protected.  

The Convener: I do not have your experience in 
such matters, minister, but surely the creditors will  
get round a table and negotiate. If a person has 
£10,000, £15,000 or £20,000 in their home, what  
creditor will agree to put that to one side and in 
what circumstances would that happen? Does the 
provision not diminish the impact of the bill? 

13:15 
Fergus Ewing: We propose a creditor-

controlled provision. I agree that a creditor is  
unlikely to agree to a deal when £25,000 of equity  
is involved, unless a member of the debtor’s family  
offers to pay off the equity under that deal, for 
example. That is the customary route.  

The Convener: Does the option not exist now 
for a family member to look after that and service 
that interest? 

Fergus Ewing: The difference is that the 
procedure that we have set out will allow matters  
to be dealt with at the outset and flexibly, rather 
than requiring the trust deed to include the family  
home in every circumstance, which extends the 
period of worry and concern, as you said.  

Comparable flexibility is available under 
individual voluntary arrangements in England and 
Wales, where the power exists to negotiate the 
exclusion of the family home. I presume that MPs 
in England and Wales decided that such flexibility  
was worth having, so people there have it. We 
want people in Scotland not to be discriminated 
against and to have such facilities, too. 

The Convener: We have received written 
evidence that the arrangement already exists in 
Scotland, because the equity in the homes that  
are involved is low. At what point does the 
measure become a benefit? I am genuinely  
puzzled by that. 

Fergus Ewing: If I understand you, you are 
asking what  difference it will  make.  The difference 
is that debtors will be able at an early stage to sort  
out whether they can hold on to the family home.  

The Convener: Can debtors not do that now? 

Fergus Ewing: I do not  believe that they can 
sort that out easily, readily or quickly enough.  

The Convener: Nevertheless, debtors can do it. 

Fergus Ewing: It is possible, but it takes much 
longer than it would under the bill, because 
protected trust deeds typically take years to 
administer and require debtors to pay monthly  
contributions to the trustee. Throughout that  
period, uncertainty remains about what will  
happen to the home. 

The Convener: The bill will speed up the 
process. 
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Fergus Ewing: The bill will speed up the 
process. I understand that Max Recovery Ltd said 
in its submission that it supports 
“the proposal in section 10 to allow  certain creditors to 
agree to their exclus ion from the trust deed.” 

That is a creditor that  agrees with the proposal.  
Alan McIntosh of Money Advice Scotland gave 
helpful evidence about uncertainty and the 
desirability of removing it as early as possible. 

Patricia Ferguson: I understand that the 
intention was to protect homes with limited equity. 
How is “limited equity” defined and where is that  

done in the bill? 

Fergus Ewing: It is probably better not to define 
limited equity with specific amounts, because as 
soon as that is done, some people could be 
excluded. We want to allow trustees the flexibility  
to negotiate with debtors solutions that can be 
tailor-made to each case. A myriad of 
circumstances might arise. Some debtors might be 
able to obtain finance from a third party. 
Remortgaging is difficult, but possible if one is not  
bankrupt. If one is bankrupt, one cannot grant a 
heritable security.  

I have negotiated deals that involved money 
from third parties—from family members such as 
dad, mum and children. The key aspect is that the 
professionals who are involved have the flexibility  
to consider each case and to find a solution that it  
merits. 

The explanatory notes to the bill make it clear 
that when a huge t ranche of equity—of £200,000 
or £300,000, for example—is involved, it is pretty 
unlikely that retaining the family home will be 
appropriate and it is pretty likely that creditors  
would object to excluding the family home. That  
situation is not what we envisage.  

We are not altering the rules about how t rust  
deeds become protected. The rules require a 
majority in number and two thirds in value of 
creditors to agree before a trust deed becomes 
protected. It is plain that any creditor who 
disagrees with a proposal has the power to 
disagree and to prevent the deed from becoming a 
trust deed. Creditors control the process. 

Finally, even the British Banking Assoc iation’s  
evidence stated clearly that the procedure must be 
dealt with case by case using the expertise of the 
insolvency practitioner to work out whether a 
solution is practicable, or is pie in the sky and 
cannot be done, which is sadly the case in some 
instances. I hope that I have answered the 
question.  

The Convener: It may be worth noting that  
ICAS says that 90 per cent of people would 
benefit. That might be wrong and it could be 
tested. The test for the Government’s proposals is  

to suggest that even more than 90 per cent could 
be protected and would be relieved. Are you 
confident that the bill will give protection to more 
than 90 per cent of people who find themselves in 
such a situation? 

Fergus Ewing: I am confident that the bill wil l  
give people who have no or modest equity a new 
route that will enable them, where possible, to 
protect the family home—I am choosing my words 
carefully, convener.  

The Convener: Yes. Absolutely. 

Fergus Ewing: I cannot generalise for every  
single case. 

The Convener: You are a minister and a 
lawyer. 

Fergus Ewing: The bill will enable any person 
who is able to, to hold on to their home and make 
ends meet, which is a huge achievement in any 
single case. 

David McLetchie: I seek clarification, minister.  
In your earlier exchanges with Patricia Ferguson 
about the evidence that was submitted by 
Experian, you said that Experian supports the 
principles of the bill. The submission from 
Experian certainly does say that. It says 

“Experian fully support the underlying intent of the Bill to 

increase the protection for a family home.”  

However, just so that people are not misled by 
your wide-ranging statement, would you care to 
acknowledge for the record that, on section 12 of 
the bill on the Edinburgh Gazette, which is the 
matter with which Experian is primarily concerned,  
Experian’s evidence says that it 

“is therefore unable to support the changes w ithin section 

12 of the proposed Bill as it believes this to be detr imental 
to the interests of consumers as well as the credit market 
as it w ill inevitably lead to poorer credit decision making.” 

Experian certainly does not support that principle 
in the bill. 

Fergus Ewing: I hope that I have not given the 
impression that Experian supports 100 per cent  
what we seek to do. That it was not my intention,  
and I welcome the opportunity to make that clear. 

Experian has indicated that it can see the 
desirability of what  we seek to do and, as I said,  
we will meet Experian shortly to discuss practical 
matters about the effectiveness and efficacy of the 
system. We are confident that we can and will  
provide a system that meets the needs of credit  
reference agencies, and in doing so, we will create 
the savings from the Edinburgh Gazette and the 
duplication of effort, which I imagine many political 
parties would like to eliminate from Government in 
all its forms in order to benefit the taxpayer so that  
we can pay for part 1 of the bill. I hope that  
committee members feel that that is a worthy aim. 
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I gave the undertaking to Patricia Ferguson that  
we will come back to the committee with further 
information after our discussions with Experian; no 
doubt Experian is also free so to do.  

John Wilson: My first question is in reference to 
a comment that you made earlier about vehicles  
and their value. I do not remember you expanding 
on that. We have figures from the report that ICAS 
produced in June. Do you now have a figure for 
the value of vehicles? 

My other question ties into my first question and 
is about LILA applications. The current figure that  
is used is assets of £1,000. ICAS suggests raising 
that to £3,000. Has the minister considered a 
figure that he might seek to adopt for the level of 
assets for LILA applications? 

Fergus Ewing: I asked for the point about cars  
to be discussed by the debt action forum. I 
represent a seat that has a huge rural hinterland,  
and constituents have told me that they often need 
two cars so that the husband and wife can do their 
work, perhaps because they travel in different  
directions every morning. With debt problems,  
such people might lose their cars. It is ludicrous 
that a person in rural Scotland who is trying to get  
a job, who needs a car to find and do that job, as  
well as everything else in life, could have that car 
taken away from them even if it is an old banger 
that is barely worth anything. The forum 
considered the issue and decided that the limit  
should be raised.  

At the moment, cars up to a value of £1,000 are 
exempt; we propose raising the threshold to 
£3,000. If someone has an Aston Martin or 
Lamborghini, tough luck, but if they have an 
average, common-or-garden car, which has been 
around the clock a bit, it is okay—they can hold on 
to their car and use it to help build their li fe again. I 
cannot remember whether everyone on the debt  
action forum agreed to it, but the forum did agree 
that that was a good idea. We heard useful 
comments from ICAS and received useful 
responses from IPs. As I should make clear in 
their defence, IPs said that they do not routinely  
seek to take cars off people, and that is welcome.  

We are planning to make secondary legislation 
to implement the change and to protect motor cars  
of reasonable value for people who want to 
recover the strands of their lives—who want, in 
particular, to get a job.  

John Wilson mentioned people on low incomes.  
We currently have no intention of reviewing the 
LILA thresholds, but we are keeping that in mind.  
If the committee feels that we should look into that  
in more detail, we can no doubt do so and get  
back to you in a more considered way.  

There was a useful discussion at the debt action 
forum about people on low incomes who do not  

have bank accounts. When such people get their 
weekly or monthly salary or wage cheque, they 
have to go to a bucket shop and sell that cheque 
before getting their wages and lose 5 or 10 per 
cent of their wages, or whatever it is. Members will  
be aware of that. Like the debt action forum, I feel 
strongly that that is morally wrong: it is something 
that we would all like to be sorted. It is scandalous,  
but unfortunately the powers on that are reserved.  
I am not aware that the BBA has any immediate 
intention of addressing that problem in any 
effective manner but, sadly, we cannot tackle it  
with the powers that are open to the Parliament at  
this moment. 

The Convener: I thank the minister and his  
officials for their time today, and for their evidence.  
We will now move on to the next item—I give the 
minister this chance to escape.  
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CORRESPONDENCE FROM MINISTER FOR COMMUNITY SAFETY TO DUNCAN 
MCNEIL MSP, CONVENER TO THE LOCAL GOVERNMENT AND COMMUNITIES 

COMMITTEE 
 
 
 
Dear Mr McNeil 
 
At the Committee’s evidence session last week in connection with Part 2 of the Home Owner 
and Debtor Protection (Scotland) Bill, I offered to provide members of the Committee with a 
report from the Independent Expert Group which considered the legislative options 
discussed by the Debt Action Forum.  
 
I have enclosed a report for the consideration of the Committee.  This provides background 
on the role of the Independent Expert Group and the matters which they considered.   
 
I also offered to seek views from the members of the Independent Expert Group on the 
written evidence submitted to the Committee.  Two members of the Group have had an 
opportunity to prepare comments and these are included with the Report. 
 
I hope that this is helpful. 
 
 
Yours sincerely 
 
                                           
 
Fergus Ewing 
Minister for Community Safety 
 
17 November 2009  
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Debt Action Forum - Independent Expert Group 
 
Report to the Local Government and Communities Committee on Part 2 of the 
Home Owner and Debtor Protection (Scotland) Bill  
 
16 November 2009 
 
 
Introduction 
 
This report has been prepared at the request of Fergus Ewing, Minister for 
Community Safety in order to provide a summary of the work of the 
Independent Expert Group in connection with the development of the 
provisions in Part 2 of the Home Owner and Debtor Protection (Scotland) Bill 
and to provide the Committee with a view on the written evidence submitted to 
the Committee. 
 
Background 
 
In order to support the work of the Debt Action Forum, the Accountant in 
Bankruptcy convened a group of independent experts to consider the 
emerging proposals in the wider context of insolvency policy in the UK and 
Europe, to identify any unintended consequences and to suggest further 
measures (including non-legislative measures) to support best practice and to 
identify the most appropriate debt solutions.   
 
Membership 
 
The following experts were invited to participate on the basis of their previous 
work in relevant legislative reform –  
 

George Gretton, Lord President Reid Chair of Law at the University of 
Edinburgh and Scottish Law Commissioner. 
 
Nicholas Grier, Head of Law at Edinburgh Napier Edinburgh  and adviser 
to the Culture and Enterprise Committee in the Scottish Parliament on 
the Bankruptcy and Diligence etc. (Scotland) Act 2007. 
 
Michael Green, Visiting Research Fellow (2001-2009) of University of 
Wales Bangor.  Specialist area: economic distress and public policy.  
Worked consistently with the Insolvency Service since 2001 on 
insolvency regime required reform - particularly individual voluntary 
arrangements and market considerations.  Current interests are 
comparative regimes and developing a predictive model for regime 
design and change. 

 
Scottish Government officials provided support for the group –  
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John St Clair, Advocate, Scottish Government Legal Directorate, author 
with Lord Drummond Young, Chairman of Scottish Law Commission, of 
main text book in Scotland on law of insolvency in relation to companies 
 
Simon Roberts and Linda Clark, Senior Policy Development Managers, 
Accountant in Bankruptcy. 
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Meetings 
 
The Group met on three occasions –  
 

15 January 2009, Scottish Government office, Europa Building, Glasgow 
(immediately prior to the first Debt Action Forum meeting on 21 January 
2009). 
 
16 February 2009, Scottish Government office, Accountant in 
Bankruptcy, Kilwinning (immediately following the second Debt Action 
Forum meeting on 11 February 2009). 
 
28 April 2009, Scottish Government office, Victoria Quay, Edinburgh 
(between he fifth and six meetings of the Debt Action Forum). 

 
Work of the Group 
 
First meeting 
 
At their first meeting the Group considered a set of proposals for legislation 
prepared by the Accountant in Bankruptcy. 
 
Discussion covered –  
 
• The policy aims of the proposals 
• Whether the proposals are likely to achieve those aims 
• Any unintended consequences of the proposals, and 
• Any other proposals that should be considered. 
 
The following specific proposals were recommended for discussion by the 
Debt Action Forum – 
 
1. Certificated route into bankruptcy as an alternative to apparent 

insolvency. 
2. Flexibility to allow exclusion of family home in Protected Trust Deeds, 

subject to creditor control. 
3. Fast-Track Protected Trust Deeds. 
4. Extend protection for family homes from bankruptcy to Protected Trust 

Deeds. 
5. Extend the time limit for the Sheriff to postpone sale of a family home. 
6. Provide that an award of bankruptcy is not in itself proof of intentional 

homelessness. 
7. Change the advertisement of awards of bankruptcy. 
8. Encourage the rehabilitation of debtors by an additional category of 

bankruptcy restrictions. 
9. An advice-giving role for the Accountant in Bankruptcy, including a 

greater role in sponsoring financial education and research. 
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The Group also considered proposals to improve consistency between the 
treatment of homes in different pieces of legislation.  Members were in favour 
of more consistent legislation but it was felt that this should not be put forward 
as part of a quick response to the credit crunch.  Members felt that this issues 
should be addressed in subsequent legislation. 
 
The proposals recommended by the Group were put before the Debt Action 
Forum in a discussion paper prepared by the Accountant in Bankruptcy 
(paper DAF 11/2/3, published on-line at 
http://www.aib.gov.uk/Resource/Doc/4/0000838.pdf) This paper was 
discussed at the second meeting of the Debt Action Forum on 11 February 
2009 (see minutes at 
http://www.aib.gov.uk/About/events/DAFminutes/Q/EditMode/on/ForceUpdate
/on, paragraphs 17-47). John St Clair and Simon Roberts were in attendance 
at the meeting and George Gretton was present as a member of the Debt 
Action Forum. 
 
Second meeting 
 
At their second meeting the Group noted the progress of the Debt Action 
Forum, considered specific recommendations in paper DAF 11/2/3 further, 
and also considered the Legislative Options paper prepared by George 
Gretton and John St Clair (paper DAF 22/4/2, a revised version of which was 
reproduced as Annex D to the Debt Action Forum Report and published on 
line at http://www.aib.gov.uk/About/DAF/DAFpapers/DAFPaperlegislative). 
This paper was discussed by the Debt Action Forum at their fifth meeting on 
22 April 2009 (see minutes at 
http://www.aib.gov.uk/About/DAF/DAFminutes22April09, paragraphs 4-24).  
For the purposes of this report, we note that the more radical proposals first 
presented to DAF in the Legislative Options Paper are not included in the 
Home Owner and Debtor Protection (Scotland) Bill.  
 
Final meeting 
 
At their final meeting the Group discussed the provisions now in Part 2 of the 
Bill.  The group reviewed in detail an early draft of provisions subsequently 
included in the Bill.  They considered the draft in terms of the proposed 
measures and potential unintended consequences.  As a result of the 
feedback from the Group changes were made to provisions subsequently 
included in Part 2 of the Bill. For details of specific points raised by the Group 
in relation to these provisions (see Annex). 
 

273

http://www.aib.gov.uk/About/DAF/DAFpapers/DAFPaperlegislative
http://www.aib.gov.uk/About/DAF/DAFminutes
http://www.aib.gov.uk/About/DAF/DAFminutes
http://www.aib.gov.uk/About/DAF/DAFminutes
http://www.aib.gov.uk/About/DAF/DAFminutes


On the basis of the prior work by the Debt Action Forum, and taking into 
account the views of the Expert Group, the following recommendations were 
included in the draft legislation and now appear in Part 2 of the Home Owner 
and Debtor Protection (Scotland) Bill –  
 

Recommendation 1 – Section 9 of the Bill. 
Recommendation 2 – Section 10 of the Bill. 
Recommendations 4 and 5 – section 11 of the Bill. 
Recommendation 7 – section 12 of the Bill. 

 
The other recommendations considered by the Group are not features of the 
Bill.  
 
Conclusions 
 
The Home Owner and Debtor Protection (Scotland) Bill has not undergone 
the usual process of public consultation. It is based on the discussions of the 
Debt Action Forum with the specific intention of legislating quickly in order to 
respond effectively to the impact of the recession. In order to support the work 
of the Debt Action Forum the Independent Expert Group considered the 
specific legislative proposals which were put to the Debt Action Forum. All the 
provisions included in Part 2 of the Bill were considered in draft by the Group 
and changes made on the basis of their comments.   
 
There is always a risk of unintended consequences for any legislation, and 
this would be the case even if a longer period for consultation had been 
allowed.  Additional delay for further consideration would not be of value 
unless it were likely to identify any further issues to those flagged by the 
Group and already taken into account by the Scottish Government.  We do 
think that some of the written evidence is based on misunderstanding of the 
scope and impact of the Bill and that the suggested adverse consequences 
are misconceived.  Specifically, we do not think that the provisions in Part 2 of 
the Bill would affect the availability of credit in Scotland and we do not think 
that more debtors will be forced into sequestration. It is considered that a 
reasonable balance has been struck between the management of risk and the 
need to respond quickly to the recession. 
 
Members of the Group were invited to comment on the written evidence 
provided to the Committee.  Professor Gretton and Michael Green have 
prepared comments which are attached separately. 
 
 
 
Prepared by the Accountant in Bankruptcy and the Independent Expert Group 
16 November 2009 
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Annex: Issues raised by the Independent Expert Group in consideration 
of Part 2 of the Bill 
 
Some areas where the group considered potential consequences of the 
proposed legislation included – 
 
1. Would the changes affect the availability of credit in Scotland? It  was 
considered that some of the debtor-friendly provisions in the USA had 
affected the availability of credit in some states, but it was not considered that 
the provisions in this Bill would have such an impact in Scotland. 
 
2. The introduction of the current Bill in 2009 might prejudice the introduction 
of a more substantial Bill during 2010 unless the passage of the first Bill could 
be completed before further insolvency or diligence provisions were 
introduced.  
 
3. There would be a risk if the conditions for a certificate for sequestration 
were defined in terms of what is most suitable for the debtor, there must also 
be some consideration balancing the rights of creditors. 
 
4. There should be some provision so that there would be no conflict of 
interest in an insolvency practitioner granting a certificate for sequestration 
and receiving a fee as the trustee in the same sequestration. 
 
5. Concerns were expressed about the practical impact of draft provisions 
allowing the Accountant in Bankruptcy to act as the trustee under a Protected 
Trust Deed. (These provisions were subsequently removed.) 
 
6. The exclusion of a family home from a protected trust deed might affect 
unintentionally the rights of a secured creditor if the home had negative 
equity. (The provisions in section 10 which allow the exclusion of a creditor as 
well as an asset were drafted in response to this point.) 
 
7. The Group considered a point raised at the Debt Action Forum whether a 
certificate might lead to people becoming bankrupt unnecessarily. This would 
be mitigated by appropriate qualification for the people authorised to sign a 
certificate and by mandatory consideration of alternative debt solutions.  
 
8. The complete automatic exemption of a large value of equity in a family 
home might adversely affect local authorities and small creditors, especially 
businesses.  
 
9. The Group looked at the interaction of the Bill measures with other changes 
being made to the Debt Action Scheme and diligence.  
 
10. The Group identified a risk of legal challenge if information currently 
available through advertisement in the Edinburgh Gazette were not made 
available in a suitable alternative format. 
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11. It was suggested that if this legislation resulting from the current initiative 
should be reviewed at an early stage to evaluate impact. 
  
 

276



COMMENTS FROM GEORGE GRETTON, MEMBER OF THE 
INDEPENDENT EXPERT GROUP 

 
I’ve read with interest the submissions to the Local Government and 
Communities Committee.  There are some valuable contributions here. I offer 
a few thoughts in response to some of the more salient themes raised by 
respondents. 
 
(1) Many respondents objected to section 10. I think that there may be some 
misunderstandings here. 
 

a) Some respondents seem to have thought that section 10 would allow 
the unilateral exclusion of the home from the trust deed. That is not the 
case. The debtor could propose the exclusion but the creditors could 
veto it. 

b) Section 10, far from being a radical measure, would merely bring Scots 
law into line with English law. The English equivalent of the trust deed, 
the individual voluntary arrangement, allows the home to be excluded, 
and, like section 10, allows the creditors to veto the exclusion. 

c) English law thus has a flexibility that our law currently lacks. Section 10 
would give our law a similar flexibility. 

d) Many respondents said that forced sales in trust deeds are rare. But in 
a trust deed the debtor is forbidden to keep the equity and so, as they 
used to say in the old war movies, “resistance is hopeless.” The low 
frequency of forced sales actually means very little. 

e) Some respondents thought that section 10 could be a rogue’s charter. 
Given the creditors’ right of veto that seems unlikely. I am not aware of 
any claims that the individual voluntary arrangement is a rogue’s 
charter. Moreover, those who are determined to put their assets 
beyond the reach of their creditors have other and more effective 
means at their disposal, such as asset-protection trusts.  

f) Some respondents argued that section 10 is technically unworkable, or 
inconsistent with the principles of Scots law. I would not agree. But I 
would suggest that it would be helpful if the Explanatory Notes or the 
Policy Memorandum could give some illustrative examples of how 
section 10 would work in practice.  

 
(2) Several respondents argued that (a) the position of the home in the 
context of trust deeds should not be considered in isolation from (b) the 
position of the home in sequestrations and (c) the position of the home in 
diligence. (Currently the diligence of “adjudication”, and prospectively the 
diligence of “land attachment”.) I am in partial agreement with this criticism. I 
think that in an ideal world all three aspects would have been taken together, 
and I hope that a more general review will follow in the near future. But 
nevertheless I think that section 10 works on its own and would be a desirable 
reform – even though a more general review is also needed.  
 
(3) There are complaints about the adequacy of the consultation process.  On 
this issue I express no view. 
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(4) Another common complaint is that the new “certification” route into 
sequestration would always lead to the appointment of the AiB as trustee. On 
this issue I express no view. 
 
(5) Some respondents argued that if publication of notices in the Edinburgh 
Gazette ceases, the AiB should make available a “daily feed” system, i.e. the 
possibility of users obtaining information of all entries in the Register of 
Insolvencies made each day. At present, by contrast, data can be obtained 
only by keying in particular names. I found the argument persuasive, i.e. in my 
view abolition of the Gazette requirement should not happen unless and until 
the AiB can offer a daily feed. (But this point does not necessarily require any 
amendment to the Bill.) 
 
(6) Some respondents said that the Bill would have a negative impact on the 
availability of credit in Scotland. But the general tendency of the Bill is to bring 
Scots law nearer to English law and no one seems to be suggesting that there 
is a problem in England (except for the current problems due to market 
turbulence). 
 
Although I am in general support of the Bill I would not like to give the 
impression that I regard it as a perfect measure, either technically or in policy 
terms. As for policy, I will mention just one point, concerning section 10. My 
personal judgment on it would be “a step in the right direction, but not radical 
enough”. But of course I recognise that many others, including people for 
whom I have the very highest regard, would disagree with me. 
 
I should add that the views expressed here are not necessarily those of the 
Scottish Law Commission. 
 
 
 
George L Gretton 
16 November 2009 
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COMMENTS FROM MICHAEL GREEN, MEMBER OF THE INDEPENDENT 
REVIEW GROUP 

1. Preamble 
a. I have now read the 55-60 submissions on the above contained on 
http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/HomeOwner
DebtorProtection/HODPBillEvidence.htm

A healthy response notwithstanding several responses from the same firm (i.e. 
PKF) and a certain conformity of content recognisable in some supposedly 
different submissions (i.e. IPA members). 

b. By way of background, I should say that in the course of my Research and 
direct work for the INSS (England and Wales) and the Insolvency Regulators I 
have read all the responses to all the England and Wales insolvency related 
consultations (personal and corporate) since 1993 (Corporate Rescue 
Mechanisms). Hence I am fully aware, inter alia, of the demands of sectional self-
interest :- 

• special pleading 
• empirically and intellectually unjustified claims for maintaining 
the status quo 

• failure to put forward progressive ideas for reform 
• a disregard for the demands of public policy in the context of a 
changing political and social economy 

• an obsession with procedural detail and a neglect of principle 
• orchestrated attempts to suppress, slow down or deliberately 
frustrate public policy 

c. I have not concentrated on the detail of the Bill (in this regard I thought the 
response from Max Recovery was particularly considered, polished and helpful) 
but simply set out some general comments on three specific areas relating to 
Part 2, namely :- 

• Certificate of Sequestration 
• PTDs and the matrimonial home 
• The Edinburgh Gazette 

These comments are directed principally towards policy considerations 

d. The comments are also cognisant of the underlying political purposes of the 
Bill, as I understand it. They are to recognise the present recession and its likely 
effects on personal over-indebtedness and to enact in the first instance those 
improvements that we considered to be not hugely contentious, even though they 
may result in a considerable shift in the current law/status quo/conventional 
practice
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or alternatively did not address matters of extreme difficulty and intellectual 
complication. In short, a first attempt to ‘pick the beneficial low hanging fruit’ with 
the prospect of more reform to come through subsequent consultation legislation. 
Pace was also of the essence. 
 
e. In terms of purpose, in addition to removing practical obstacles to distressed 
debtors (i.e. access to the form régime via certification); saving public money (i.e. 
Edinburgh Gazette) there was also the early need to demonstrate a political 
preference for a redressing of the balance between the current rights of the 
creditors and debtors in the matter of the homestead. I do not feel that with only 
very few exceptions the aims of these purposes have been recognised by the 
respondents and properly demonstrated. 
 
f. I should also say that I was singularly unconvinced by the arguments put 
forward for the likelihood of the sword of economic Damocles to fall on the 
Scottish economy as a result of this legislation; nor should it be said, of a flood of 
consequential bankruptcies as claimed. The latter, and indeed the use of other 
formal or informal over-indebtedness or insolvency mechanisms are a reflection 
of underlying economic conditions and the behaviour (good or bad) of the retail 
credit market.  There is no empirical evidence (internationally) that régimes, of 
themselves, generate an increased take-up, unless very badly drafted (i.e. 
Scotland in the early 1990s). I do not consider this Bill falls into this latter 
category. 
 
g.      i.  Similarly, I was not persuaded by claims of the legislation being either 

‘anti-competitive’; or against the principles of the Human Rights Act. I did 
not feel in either case that the respondents had accepted that public policy 
has to be enacted in the context of the overall good of society and, 
ultimately, that balance is a matter of political judgement. If special interest 
groups do not like a political decision, no matter how well argued, then it 
has to be endured. 
 
ii. It should be said, also, that historically the Insolvency Profession has 
had a very poor understanding of its publicperception and until very 
recently (through R3 in England and Wales) has done little to improve this 
status. Much of this stems from their collective behaviour in the 1989-1993 
recession in the UK, and a still blatant disregard of, and failure to deal with 
what many observers and commentators see as clear and inequitable 
conflicts of interest. 

 
2. Insolvency Certification 
a. I am amazed that this proposal as a principle could have generated so much 
print. As far as I am aware the concept of apparent insolvency and the need to 
demonstrate it as is the current demand, and which leads to exclusion, exists in 
no other régime in the developed world in such a format. 
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b. My own proposal, supported I think by Professor George Gretton in one of our 
very early meetings, was that the concept should be abolished. This was 
considered to be ‘too radical at this stage and would cause too much serious 
debate’. Hence the concentration should be on a practical manner of achieving 
effectively the same result which I believe has been achieved. 
 
c. At a practical level in terms of ensuring capacity I recollect my view was that a 
licenced IP should, along with the AIB, be classed as ‘an authorised person; but 
not money advisors’. 
 
3. PTDs and the Home 
a. Dealing with the home in cases of insolvency is increasingly being 
encompassed by régimes around the world. For example, Israel and Portugal 
have enacted recent reforms of increased protection, and it is very much at the 
forefront of the mind of the Irish Law Reform Commission in their current 
deliberations on personal insolvency law reform. There is now a, much belated, 
policy recognition that the lopsided power relationship between lender and 
homeowner and the prospect of the consequential loss of the home is 
unsustainable intellectually - other than for those who believe in the principle of 
the unchanging nature of the law of property and securities – and damaging in 
the context of the wider economy, the housing market in particular. 
 
b.      i. A unifying feature of insolvency régimes worldwide is that as yet no 

Nation has attempted to deal with the significant issues and conflicts that 
are generated by secured and unsecured debt in a coherent and 
combined fashion. Furthermore, it is not a topic to which academics have 
yet turned their attention. It is one of the next major development hurdles 
to be approached. Statements of political intention serve to complicate 
matters even further. These are uncharted waters; but that is not to say 
they should not be bravely traversed. 

 
ii. In the Bill the political intention is clear - homestead protection - and its 
manifestation similarly - ré repossessions in Part I and removal from the 
PTD in Part II - and in my opinion this is exactly right. I felt that the view of 
the bulk of the respondent was that all eventualities should be considered 
and evaluated in advance before the establishment of any principle. This 
methodology is, I believe, simply a recipe for everlasting delay and 
indecision. Whilst some matters - excessive equity; creditor choice - in or 
out of the PTD - and creditor preference can be foreseen others cannot 
and have to be dealt with as they arise - not a difficult task. 

 
c. In a similar vein, a despairing feature of many responses was the claim that 
since historically evictions and PTDs were relatively unusual this matter should 
be ignored. This is an argument that should be instantly dismissed; legislation 
exists to protect and prevent as well as direct and enable. Recent history in the 
Individual Voluntary Arrangement (IVA) market in England and Wales has shown 
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the dangers and damage of not making public policy intentions clear and 
prohibiting individuals and institutions from ‘side-stepping’ the purpose of the 
legislation, albeit even if they do not break the small print of the law.  In this case 
some 20-30 individuals each year have been precluded from their ‘rights’ under 
the legislation and, despite the IVA protocol of February 2008 numbers (Q3 
2009) are still ± 15% below the running rate of mid-2006. 

In terms of Section 10 itself this is in fact a very mild proposal that cannot be 
deemed radical in any sense. Its effect is to equate the Scottish Law with that in 
England and Wales under the provisions of the IVA. As with the IVA, the creditor 
has the right to veto the exclusion of the homestead. I feel that in some 
respondents I think this facility was mis-understood. Section 10 provides a 
flexibility within the law that it currently lacks and the new provision whereby the 
debtors’ equity is not forcibly removed has to be, in the context of broader 
society, an overall benefit and may well save public expenditure on the effect on 
externalities - social housing; family breakdown; poor health. 

This is an eminently workable proposal. It is certainly not a rogues charter - see 
the hugely popular IVA process - and it should be seen, in my view, as a first 
step to other beneficial reforms for the debtor, creditor and the State that are still 
to come. 

4. Edinburgh Gazette 
a. The saving of a significant chunk of public money cannot be obstructed. At the 
various meetings I did suggest that a practical way should be established for the 
major credit agencies - Experian, Equifax, CallCredit, D&B to access the data on 
a bulk basis and not on a line by line (individual basis). This is what happens in 
England and Wales with the IVA register. These organisation should pay for the 
data. Also there are academics (i.e. me) who analyse the EG data to determine 
market information on the activities of firms - this I believe should still be 
facilitated.

A constant feature of the respondents was the claim of inadequate consultation. 
Having read all the replies I am not convinced that an expanded period would 
have generated any significant benefits, particularly in light of the purpose of the 
Bill. In any event, worthy practical suggestions can be extracted and included in 
the ensuing rules or dealt with by the copious enabling regulations. 

Michael Green 
16th November 2009 
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LETTER FROM SCOTTISH GOVERNMENT BILL TEAM TO THE LOCAL GOVERNMENT 

AND COMMUNITIES COMMITTEE 
 
 
 
Dear Susan 
 
HOME OWNER AND DEBTOR PROTECTION (SCOTLAND) BILL  
 
As you know, on Wednesday 11 November the Minister for Housing and Communities and 
the Minister for Community Safety gave Stage 1 evidence to the Committee on the Home 
Owner and Debtor Protection (Scotland) Bill.  At the evidence session Ministers offered to 
provide the Committee with additional information on various matters arising in discussion.  I 
am writing to supply you with as much information as is currently available, and to advise on 
when the remaining material will be ready. 
 
Ministers offered to provide the Committee with an outline of the stakeholder engagement 
undertaken in connection with the Bill.  I enclose 2 documents (one in respect of Part 1 of the 
Bill, the other for Part 2) detailing relevant meetings and events. 
 
In response to questions from the Convener regarding section 11 statistics from local 
authorities, the Minister for Housing and Communities agreed to explore whether the 
publication of these could be fast-tracked so that they were available for the Committee’s 
consideration.  I understand the statistics are not yet available but should be published in 
late November.  I will keep you informed and will ensure the Committee receives a copy of 
the statistics immediately after publication. 
 
The Minister for Housing and Communities also committed to providing the Committee with 
responses to the consultation on the protection of unauthorised tenants.  I attach copies 
of all responses received, other than those where the respondent has requested that the 
response remains confidential. 
 
The Minister for Community Safety offered to provide the Committee with a report 
summarising the work of the Independent Expert Group in connection with the 
development of the provisions in Part 2 of the Bill and, subject to the availability of the 
experts, to provide the Committee with their views on the written evidence submitted to the 
Committee.  Mr Ewing is writing separately to the Convener on this. 
 
I hope that this information is helpful to the committee. 
 
Yours sincerely 
 
 
DAVID FERGUSON 
Bill Manager  
 
17 November 2009 
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DATE STAKEHOLDER REPRESENTATIVE SG REPRESENTATIVE DETAILS  
10-Jun-09 
 
 

Scottish Courts Service 
 
 

Jane MacDonald 
 
 

Officials 
 

Discussion of impact of RG 
recommendations on court resources 

12-Jun-09 
 

Multiple stakeholders 
 

n/a 
 

Officials Repossessions awareness raising 
conference event 

01-Jul-09 Sheriff Court Sheriff Principal Bowen

Officials Discussion of impact of RG 
recommendations on court resources 

01-Sep-09 Northern Rock Andy Pike 

Minister for Housing and 
Communities / Minister for 
Community Safety 

Discussion of Bill Content and RG 
recommendations 

01-Sep-09 Lloyds Banking Group Dave Delooze 

Minister for Housing and 
Communities / Minister for 
Community Safety 

Discussion of Bill Content and RG 
recommendations 

09-Sep-09 n/a Mary Mulligan MSP 
Minister for Housing and 
Communities 

Discussion of Bill content 

10-Sep-09 n/a David McLetchie MSP 
Minister for Housing and 
Communities 

Discussion of Bill content 

14-Sep-09 Shelter 
Graeme Brown / Gavin 
Corbett 

Minister for Housing and 
Communities  

Discussion of Bill content 

14-Sep-09 CAB 
Keith Dryburgh / Susan 
McPhee 

Minister for Housing and 
Communities 

Discussion of Bill content 

14-Sep-09 n/a Adrian Stalker 
Minister for Housing and 
Communities 

Discussion of Bill content 

15-Sep-09
Finance and Leasing 
Association Marianne Griffin  

Minister for Housing and 
Communities 

Discussion of Bill content 

HOME OWNER AND DEBTOR PROTECTION (S) BILL: STAKEHOLDER ENGAGEMENT  
PART 1: RESIDENTIAL STANDARD SECURITIES 
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DATE STAKEHOLDER REPRESENTATIVE SG REPRESENTATIVE DETAILS  

16-Sep-09 n/a Patrick Harvie MSP 
Minister for Housing and 
Communities 

Discussion of Bill content 

17-Sep-09  Steve McCourt 

Officials Discussion of Interaction between Bill 
and Sheriff Court Rules 

22-Sep-09 Law Society Mark Higgins 
Minister for Housing and 
Communities 

Discussion of Bill content 

02-Oct-09 Media n/a 
Officials Media Briefing on Introduction of Bill 

07-Oct-09 Multiple stakeholders n/a 

Officials Stakeholder Event re: Introduction and 
Content of Bill 

08-Oct-09 Royal Bank of Scotland Andrew Wilson 

Minister for Housing and 
Communities 

Discussion of Bill content 

13-Oct-09 n/a Adrian Stalker 

Officials Discussion of Bill impact (provisions 
re: recall procedure) 

27-Oct-09 Money Advice Scotland n/a Officials Seminar on Bill 

27-Oct-09 Multiple stakeholders n/a 
Officials Repossessions Advice Group 

03-Nov-09
Irwin Mitchell / Lloyds 
Banking Group 

Mark Higgins / Dave 
Delooze 

Officials Provisions re: Abandoned and 
Voluntarily Surrendered Properties 

03-Nov-09 Shelter n/a 
Minister for Housing and 
Communities 

Repossessions Conference 

06-Nov-09
Finance and Leasing 
Association David Forrester 

Officials Provisions re: Abandoned and 
Voluntarily Surrendered Properties 
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Date Stakeholder Representatives SG representative Details 
03/06/2009 ICAS  Mr Ewing, Gillian 

Thompson and Sharon 
Bell  

Mr Ewing discussed DAF and the legislative proposals with 
the insolvency practitioners. 

04/06/2009 Money Advice Trust  Sharon Bell  

10/06/2009    Better Regulation/ Regulator conference. 
22/06/2009 Money Advice Scotland  Yvonne MacDermid Linda Clark, Simon 

Roberts and the Policy 
team  

Money Advice Scotland Conference over 2 days. DAF and 
the SG response was discussed. 

23/06/2009    DAF report published on AiB website. 
26/06/2009 Edinburgh Gazette  Sharon Bell, Simon 

Roberts 
Meeting with Edinburgh Gazette. 

01/07/2009 Money Advice Training 
(MATRIX) 

Yvonne MacDermid, 
Pat Smith  

Sharon Bell Meeting to discuss money advice training 

07/07/2009 DAS Stakeholders  Gillian Thompson DAF and the legislative proposals were discussed also at this 
meeting. 

14/07/2009 Money Advice Liaison Group 
(MALG) 

 Simon Roberts Meeting to discuss the Debt Arrangement Scheme.  The Debt 
Action Forum was also discussed at the meeting.  

15/07/2009 Money Advice Partnership   Meeting to discuss legislative proposals. 
04/08/2009 Multiple Stakeholders  Yvonne MacDermid,  

Jane MacDonald, 
Brian Jeffrey, Alan 
Duncan, Ann 
Condick 

Gillian Thompson, 
Sharon Bell, Linda 
Clark, Catriona McKay, 
John Cook 

Implementation Business Users Group (I - BUG) DAF and the 
legislative proposals were discussed and minutes sent to all 
members including those who did not attend. 

12/08/2009 Citizens Advice Conference Susan McPhee, Vida 
Gow 

Sharon Bell, Simon 
Roberts 

AiB attended the 2 day conference. DAF and the legislative 
proposals were discussed. 

18/08/2009 Various Creditors  Sharon Bell, Simon 
Roberts 

AiB update meeting with creditors on the DAF and legislative 
proposals. 

19/08/2009 ICAS  Gillian Thompson Gillian met with ICAS in BDO Stoy Hayward’s offices to 
discuss DAF and legislative proposals. 

24/08/2009 Deputy First Minister  Sharon Bell DFM meeting to discuss the Bill. 
02/09/2009 Institute of Revenues Rating and 

Valuation 
Brian Jeffrey Gillian Thompson and 

Sharon Bell 
DAF was discussed. 
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Date Stakeholder Representatives SG representative Details 
08/09/2009 Various Insolvency Practitioners Setutsi van Lare Gillian Thompson, 

Rosemary Winter-Scott
and Sharon Bell 

Gillian and Sharon updated all insolvency practitioners 
present on the legislative proposals and told them about 
upcoming consultations. 

16/09/2009 Money Advice Liaison Group 
(MALG) 

 Simon Roberts MALG meeting the legislative proposals were discussed at 
this meeting. 

16/09/2009 ICAS Mike Norris, Nick 
Robinson, David 
Hunter, Nicky 
Williams, Lynne 
Flower, James 
Maxwell, Michael 
Peacock, David 
Owen, Lee David 
and Setutsi van Lare

Simon Roberts and 
Karen Frew 

ICAS sub group on trust deeds. The legislative proposals 
were discussed at this meeting. 

22/09/2009 Law Society of Scotland  Sharon Bell Meeting with the Law Society to discuss DAF and proposed 
legislation. 

23/09/2009 Insolvency Practitioners  Mr Ewing, Gillian 
Thompson, Rosemary 
Winter-Scott and 
Sharon Bell 

Meeting to discuss the DAF and proposed legislation. 

07/10/2009 Multiple Stakeholders including 
insolvency practitioners 

 Sharon Bell and Simon 
Roberts 

Meeting to discuss the Bill. 

27/10/2009 Money Advice Scotland   Sharon Bell The Bill was discussed at this stakeholder event. 
29/10/2009 Multiple Stakeholders (see side 

panel for full list of names) 
Yvonne MacDermid, 
Jane MacDonald, 
Brian Jeffrey, Alan 
Duncan, Setutsi van 
Lare 

Gillian Thompson, 
Sharon Bell, Linda 
Clark, Catriona McKay 

Implementation Business Users Group (I - BUG), DAF and 
the Bill were discussed and minutes sent to all members 
including those who did not attend. 

03/11/2009 Shelter Adrian Stalker Simon Roberts The Bill was discussed at this meeting. 
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Date Stakeholder Representatives SG representative Details 
03/06/2009 ICAS  Mr Ewing, Gillian 

Thompson and Sharon 
Bell  

Mr Ewing discussed DAF and the legislative proposals with 
the insolvency practitioners. 

04/06/2009 Money Advice Trust  Sharon Bell  

10/06/2009    Better Regulation/ Regulator conference. 
22/06/2009 Money Advice Scotland  Yvonne MacDermid Linda Clark, Simon 

Roberts and the Policy 
team  

Money Advice Scotland Conference over 2 days. DAF and 
the SG response was discussed. 

23/06/2009    DAF report published on AiB website. 
26/06/2009 Edinburgh Gazette  Sharon Bell, Simon 

Roberts 
Meeting with Edinburgh Gazette. 

01/07/2009 Money Advice Training 
(MATRIX) 

Yvonne MacDermid, 
Pat Smith  

Sharon Bell Meeting to discuss money advice training 

07/07/2009 DAS Stakeholders  Gillian Thompson DAF and the legislative proposals were discussed also at this 
meeting. 

14/07/2009 Money Advice Liaison Group 
(MALG) 

 Simon Roberts Meeting to discuss the Debt Arrangement Scheme.  The Debt 
Action Forum was also discussed at the meeting.  

15/07/2009 Money Advice Partnership   Meeting to discuss legislative proposals. 
04/08/2009 Multiple Stakeholders  Yvonne MacDermid,  

Jane MacDonald, 
Brian Jeffrey, Alan 
Duncan, Ann 
Condick 

Gillian Thompson, 
Sharon Bell, Linda 
Clark, Catriona McKay, 
John Cook 

Implementation Business Users Group (I - BUG) DAF and the 
legislative proposals were discussed and minutes sent to all 
members including those who did not attend. 

12/08/2009 Citizens Advice Conference Susan McPhee, Vida 
Gow 

Sharon Bell, Simon 
Roberts 

AiB attended the 2 day conference. DAF and the legislative 
proposals were discussed. 
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Date Stakeholder Representatives SG representative Details 
18/08/2009 Various Creditors  Sharon Bell, Simon 

Roberts 
AiB update meeting with creditors on the DAF and legislative 
proposals. 

19/08/2009 ICAS  Gillian Thompson Gillian met with ICAS in BDO Stoy Hayward’s offices to 
discuss DAF and legislative proposals. 

24/08/2009 Deputy First Minister  Sharon Bell DFM meeting to discuss the Bill. 
02/09/2009 Institute of Revenues Rating and 

Valuation 
Brian Jeffrey Gillian Thompson and 

Sharon Bell 
DAF was discussed. 

08/09/2009 Various Insolvency Practitioners Setutsi van Lare Gillian Thompson, 
Rosemary Winter-Scott
and Sharon Bell 

Gillian and Sharon updated all insolvency practitioners 
present on the legislative proposals and told them about 
upcoming consultations. 

16/09/2009 Money Advice Liaison Group 
(MALG) 

 Simon Roberts MALG meeting the legislative proposals were discussed at 
this meeting. 

16/09/2009 ICAS Mike Norris, Nick 
Robinson, David 
Hunter, Nicky 
Williams, Lynne 
Flower, James 
Maxwell, Michael 
Peacock, David 
Owen, Lee David 
and Setutsi van Lare

Simon Roberts and 
Karen Frew 

ICAS sub group on trust deeds. The legislative proposals 
were discussed at this meeting. 

22/09/2009 Law Society of Scotland  Sharon Bell Meeting with the Law Society to discuss DAF and proposed 
legislation. 

23/09/2009 Insolvency Practitioners  Mr Ewing, Gillian 
Thompson, Rosemary 
Winter-Scott and 
Sharon Bell 

Meeting to discuss the DAF and proposed legislation. 
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Date Stakeholder Representatives SG representative Details 
07/10/2009 Multiple Stakeholders including 

insolvency practitioners 
 Sharon Bell and Simon 

Roberts 
Meeting to discuss the Bill. 

27/10/2009 Money Advice Scotland   Sharon Bell The Bill was discussed at this stakeholder event. 
29/10/2009 Multiple Stakeholders (see side 

panel for full list of names) 
Yvonne MacDermid, 
Jane MacDonald, 
Brian Jeffrey, Alan 
Duncan, Setutsi van 
Lare 

Gillian Thompson, 
Sharon Bell, Linda 
Clark, Catriona McKay

Implementation Business Users Group (I - BUG), DAF and 
the Bill were discussed and minutes sent to all members 
including those who did not attend. 

03/11/2009 Shelter Adrian Stalker Simon Roberts The Bill was discussed at this meeting. 
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SUPPLEMENTARY SUBMISSION FROM THE INSTITUTE OF CHARTERED 
ACCOUNTANTS OF SCOTLAND 

Response dated 1 December 2009 from the Institute of Chartered 
Accountants of Scotland with reference to the government’s submission 
entitled “Information on Stakeholder Engagement on Part 2 of the Bill” 

1. The Institute of Chartered Accountants of Scotland (ICAS) notes the list of 
meetings that has been presented to the Local Government and Communities 
Committee purporting, it appears, to identify meetings at which there was 
consultation on the provisions of the Home Owner and Debtor Protection 
(Scotland) Bill. 

2. I am writing with reference to those meetings against which my name appears 
as a representative and where ICAS is shown as the stakeholder. It is my 
view that where a meeting is advised of discussions that have already taken 
place, and in circumstances in which the concerns of those attending the 
meeting are not recorded and are not apparently given due consideration it 
cannot subsequently be claimed that such meetings form part of a 
consultation process. 

3 June 2009 

3. ICAS representatives and the focus group of insolvency practitioners arrived 
at this meeting expecting to discuss the letter dated 1 June 2009 from ICAS 
to Mr Ewing. The reasons why this letter was not discussed have been 
commented upon previously. It transpired that the main thrust of the meeting 
convened by the Minister was to present, by means of a PowerPoint 
presentation, the Protected Trust Deed Review 2009 which had been 
prepared by the Office of the Accountant in Bankruptcy. The insolvency 
practitioners at the meeting were very disgruntled with the turn of events 
explaining to the Minister that they had expected to discuss the ICAS Report. 
They raised a number of issues with the Minister arising from the presentation 
of the Review for example: 

 The costings included in the Review in relation to the cost of administering 
trust deed cases and the level of contribution necessary to provide a 25p 
in £ dividend were challenged. 

 A creditor representative stated that he would prefer to see a degree of 
verification of information provided to the trustee to be carried out, for 
which creditors would be prepared to pay 

 Concern at the conflict of interest in the Accountant in Bankruptcy having 
a supervisory role in Protected Trust Deeds and also seeking to be the 
trustee in some future trust deed cases
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4. The meeting cannot be claimed to constitute consultation on the provisions 
now contained in the Bill.

4 August 2009

5. This was one of the regular meetings of the Implementation and Business 
Users Group which I understand meets about three or four times annually. I 
attended this meeting on behalf of ICAS. The meeting was advised of the 
publication on 23 June 2009 of the DAF Report, a copy of which had been 
sent with the agenda papers. It was a case of telling members what had been 
done.

6. The Minutes of the meeting record that: 

“ 8  Debt Action Forum (DAF) 

Linda Clark stated that the DAF report had covered a number of issues 
which the forum had discussed.  The report was included as paper 
04/08/03.  The Minister might well invite the DAF members back at a later 
date in a consultative role and to share their observations.”

7. The DAF Report was simply tabled. 

19 August 2009 

8. This meeting was between the previous Accountant in Bankruptcy, David Hill 
as Convenor of the ICAS Insolvency Committee and myself as Director of 
Insolvency. The purpose of the meeting, insofar as I am aware, was that the 
Accountant in Bankruptcy wished to advise us of a number of timetables. My 
notes of the meeting show that we were advised of the timetable for handing 
over to her successor, the timetable for legislation that was in the pipeline, 
and we were given an idea of the timetable for the two consultation papers 
that we had been led to expect would be announced early in September 
following on from the Debt Action Forum. We were advised that consultations 
would run in tandem with the Bill’s passage.  

4 September 2009 

9. I was not present at this meeting nor was I aware of it until I had sight of the 
list contained in the Stakeholder Engagement schedule. 4 September was a 
Friday and I can prove that I do not normally work for ICAS on Fridays and on 
this particular date I was working for another organisation. 
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8 September 2009

10. I was invited to but I did not attend the above meeting in Glasgow which was 
billed as “Meet the Accountant” ie the new Accountant in Bankruptcy who was 
due to take office on 1 October 2009. 

11. One of my assistants attended the meeting at which a PowerPoint 
presentation was made covering subjects such as: 

 Information on the Policy Development Branch of the Office of the 
Accountant in Bankruptcy 

 Impact of the Recession 
 Accountant in Bankruptcy’s 2009-2010 Business plan 
 Diligence 
 DAS/LILA route/Protected Trust Deeds/Debt Action Forum 

12. It is likely that by the date of this meeting drafting of the Bill was well 
advanced. 

16 September 2009

13. Although I am shown as an attendee I was not present at this meeting, and as 
far as I am aware neither was Martin Prigent.  

7 October 2009

14. The Bill had already been announced by this date. I attended the meeting at 
Victoria Quay. Attendees had an opportunity of asking questions of the Bill 
team who stated that interested parties could make representations to 
government.

29 October 2009

15. Although I am shown as an attendee I was not present at this meeting as I 
was abroad on that date. One of my colleagues from ICAS attended. 

Ann Condick 
Director of Insolvency 
The Institute of Chartered Accountants of Scotland 

1 December 2009 
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ADDITIONAL WRITTEN SUBMISSION FROM IRENE HARBOTTLE, W D ROBB & CO 

1. Mr Fergus Ewing gave oral evidence to the above Committee on Wednesday 11 
November 2009.  I would like the Committee to accept this Submission as a 
clarification of certain areas of the evidence heard. 

2. Mr Ewing states that this Bill will give flexibility for Insolvency Practitioners (IP) in 
PTD in that it will allow negotiations with the debtor and the creditors at the start of 
the TD to make decisions concerning the family home which has little or no equity. 

3. He also stated that at present Trustees are not able to ignore assets in PTD even if 
there is little or no benefit to creditors. 

4. Mr Ewing has totally disregarded what is common practice by IP as Trustees in a 
PTD.  If there is a property as an asset, the Trustee must establish the current value 
of the property by instructing an independent surveyor (which incurs a cost) and 
confirming the amount due to the secured creditor and thereby calculating the 
amount of equity. 

5. If there is little or no equity, the Trustee will not attempt to sell the property as the 
costs outweigh the benefit to creditors. 

6. The question is why do we need S10 of this Bill when Trustees already practice what 
is being proposed? 

7. Therefore the statement made by the Minister that Trustees must do a huge range of 
work which does not benefit creditors is misleading. 

8. Whilst we all agree Trustees fees in a PTD do not form part of this Bill and they are 
not a cost to the public purse, the Minister indicated in his answer to Dr Allan as to 
whether the IP financial interest in this Bill was trivial or substantial.  He replied by 
pointing the Committee to paragraph 114 of the Financial Memorandum which 
includes a reference to a report by the AiB on PTD granted in the period from 1 April 
to 30 September 2008. 

9. Mr Ewing stated that the report showed a 17p in £ dividend; that fees and outlays 
amounted to £37.7M and that the average fee was circa £5.4K.  Furthermore the 
Report actually states the average fees and outlays to be £4,939 and not £5.4K as 
stated by the Minister. 

10. I have completed an in depth analysis on the above mentioned Report and  - it 
simply begs more questions than it purports to answer.  One of the first questions 
has to be “How did the AiB pick her sample of 1,262 PTD out of the total of 3,825 in 
the relevant period?” 

11. Without the answer to that question – all figures and calculations within the report 
could be viewed as manipulated. 

12. It would appear this point was laboured although agreed it does not form part of this 
Bill.
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13. He does attempt to explain that these are two very different animals and states LILA 
does not include a home, nor assets of any real value and is for people on the 
minimum wage. 

14. Please note LILA is effectively a debt write off exercise which requires very little 
administration and therefore can be done relatively cheaply.  These type of cases 
make up the majority of the AiB Case Operations Branch case load. 

15. PTD on the other hand, run for three years, but can last longer.  They can include 
properties, shares and investments, pensions, stock, leased premises as assets – 
this list is not exhaustive.  The creditors can include employees and trade suppliers 
as well as the usual banks and financial institutions. 

16. As the Minister states creditors have the right to object to the terms of the PTD and 
the costs involved, none of which are a call on the public purse. 

17. Reference was made to the Financial Memorandum which set out the small number 
of staff and cost increases needed to cover the estimated 500 cases coming from 
this new area, 

18. Regarding S9, MAS and CAS have shown support for the Certificate for 
Sequestration as they indicate they have significant numbers of clients who cannot 
currently self-sequestrate.  CAS report Restricted Access state one quarter of their 
debt clients surveyed could not access any formal solution to their debt problem 
(Dryburgh 2008) 

19. Therefore, potential users of the Certificate for Sequestration could well be in 
addition to the 500 who applied to the AiB for LILA but were found to be outside the 
criteria.

20. This casts serious doubt on the Financial Memorandum figures which are calculated 
for 500 cases only. 

21. My own submission to the Finance Committee shows costs to the public purse of 
£686,509 in the first year if 2,000 new type cases are granted.  This is a huge swing 
from the Financial Memorandum saving of £304,490 for 500 cases.

22. This additional submission has been prepared to assist the Committee to be able to 
judge the statements made on an informed basis. 

Irene Harbottle 
W D Robb & Co 

12 November 2009 
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SUPPLEMENTARY SUBMISSION FROM MAUREEN LESLIE, INSOLVENCY 
PRACTITIONERS ASSOCIATION 

 
1. I note with interest that the Minister for Community Safety has provided the 

committee with an extensive list of meetings at which he suggests the contents 
of this Bill were discussed.  I was in attendance at only one of these meetings 
– the one held on 23 September.  During the course of that meeting, the group 
of insolvency practitioners put a number of questions to the Minister and the 
team from AIB about the proposed legislation but we were told that it would be 
a breach of parliamentary protocol to discuss the contents of the Bill before it 
had been put to parliament.  Consequently, I cannot accept that this meeting 
formed any meaningful part of a consultation process.  In any event, I would 
suggest that a series of informal meetings cannot be an acceptable substitute 
for a full public consultation. 

 
2. I apologise for the lateness of this response – I was only made aware of this 

additional submission yesterday.   
 
Maureen E Leslie 
Director 
 
MLM CPS Limited 
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SUPPLEMENTARY SUBMISSION FROM GOVAN LAW CENTRE 
 
1. I have had an opportunity to consider the evidence which you gave to the Local 

Government and Communities Committee last week, and would like to clarify two 
important points raised by you in the context of Govan Law Centre’s written evidence.   

 
2. My comments are made in the spirit of seeking to assist both you and the Local 

Government and Communities Committee in its Stage 1 inquiry on the Home Owner 
and Debtor Protection (Scotland) Bill (‘the Bill’). 

 
i) Scope to amend the Mortgage Rights (Scotland) Act 2001 – col. 2609, Official Report. 
 
3. You had suggested Govan Law Centre’s proposal to amend the Mortgage Rights 

(Scotland) Act 2001 (‘the MRA) arose from my having been heavily involved in the 
drafting of that Act.  While I and other law centre colleagues in Glasgow campaigned 
for the MRA, I had no hand in its drafting. 

 
4. The reason we had suggested the MRA should be amended was purely from the best 

parliamentary drafting stance.   We have already made our position clear that sections 
2, 3 and 4 of the Bill as presently drafted do not deliver the policy objectives of the 
Scottish Government – the details of which are set forth in our written submission to 
the Committee, which need not be repeated here.1 

 
5. Furthermore, the present drafting of section 2, 3 and 4 of the Bill appears 

unnecessarily repetitive and clumsy.  Instead of lots of various amendments to the 
1970 and 1894 Acts, and the need for statutory instruments, the principal 
recommendations of your Repossessions Sub-Group could be achieved by a short and 
precise amendment to the MRA.  The suggested draft amendment below could easily 
replace sections 2, 3 and 4 of the Bill as drafted: 

 
6. After section 2 of the Mortgage Rights (Scotland) Act 2001 (asp 11) insert the 

following: 
 

Protection of home owners  

2A  (1) Where a creditor in a standard security over an interest in land used to any 
extent for residential purposes makes an application to the court under – 

(a)  section 24 (application to court for remedies on default) of the 1970 Act, 
or 

(b)  section 5 (power to eject proprietor in personal occupancy) of the 1894 
Act, the court must grant that application only where it considers it 
reasonable in all the circumstances to do so having regard to the matters 
in section 2(2), and where the court is satisfied that the creditor has 
reasonably complied with the Financial Services Authority’s rules for 
dealing with mortgage arrears and repossessions. 

 
ii) For the purpose of this section –  
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‘Financial Services Authority’ and ‘FSA’ means the body defined in section 1 of the 
Financial Services and Markets Act 2000 (c.8) (in this Act referred to as the “2000 
Act”), and 

‘rules for dealing with mortgage arrears and repossessions’ means the current rules 
made by the FSA concerning mortgage arrears and repossession under the 2000 
Act, and includes the Mortgages Code of Business Sourcebook (MCOB) and its 
successors. 

7. This proposed draft amendment would deliver the stated policy intentions of the Bill, 
and has the advantage of being accessible to the public generally.  In other words, a 
member of the public could easily look at the MRA and see precisely what legal rights 
he or she had.  The same could not be said for the Bill if passed.    

8. This is an important point for those homeowners who may be able to defend 
themselves, or may be able to defend themselves with the help of family or friends.  
Govan Law Centre believes we should always strive to make the law as accessible 
and straight-forward as possible.   

9. Upon reflection, we agree with you that it would not be helpful to lose, or delay, the 
present legislative window for the general principles of Part 1 of the Bill.  However, it 
would be relatively straight-forward to delete Part 1 of the Bill in favour of some concise 
and powerful amendments to the MRA.   

 
iii) Pre-action requirements or protocols – col. 2615, Official Report 
 
10. In the context of discussing whether it would have been easier to have used the FSA’s 

rules on mortgage arrears and repossession as the basis of the Bill’s pre-action 
requirements you stated that ‘I am not sure that Govan Law Centre is necessarily 
totally au fait with the work that is being done by the FSA’.   

 
11. I had the great privilege of being appointed by the Board of the FSA to its Financial 

Services Consumer Panel earlier this year, and can confirm that I am very much aware 
of the excellent work that is being done as regards proposed improvements to the UK 
regulation of mortgages and the enforcement of mortgage arrears.   Which is why we 
found your evidence puzzling.   

 
12. For example, you have accepted that given the FSA’s MCOB applies across the UK, 

we already had ‘pre-action requirements’ operating within Scotland – with the only 
problem being that these were not enforceable in the Scottish courts.  Of course, that 
issue could be resolved quite easily by  ensuring that the courts in Scotland could only 
grant a repossession order where satisfied that lenders had complied with the FSA’s 
rules (as the above noted draft amendment makes provision for).  

 
13. In your evidence to the Committee you noted that it was important any Scottish pre-

action requirements could be easily adjusted to reflect FSA rule changes – however, if 
the Bill made a direct link to the FSA’s rules the Scottish pre-action requirements would 
be automatically updated without the need for ongoing secondary Scottish legislation. 

 
14. There is also an issue here as regards consistency of mortgage rules across the UK.  

For example, if one considers the Bankruptcy and Diligence etc., (Scotland) Act 2007 
this legislation has to some extent equalised the position of sequestration of debtors 
across the UK, no doubt for economic reasons and business efficacy etc.,  We can see 
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no reason not to apply the FSA’s rules on mortgages and arrears uniformly across the 
UK by using these rules to form the basis of a Scottish pre-action requirement in 
repossession cases.  

 
15. In conclusion, it is fair to say that Scottish law centres defend more mortgage 

repossession court actions than any other voluntary sector body in Scotland.  We have 
a particular insight into complex legal issues and unintended legal consequences.  
Govan Law Centre very much welcomes the key policy aims of Part 1 of the Bill, and it 
is in that spirit that we make these comments.  

 
16. We have restricted our comments for the sake of brevity, but would be happy to assist 

with further aspects of the Bill if so advised.  
 
 
 
 
Mike Dailly 
Principal Solicitor 
Govan Law Centre 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
1 http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/HomeOwnerDebtorProtection/GovanLawCentre.pdf  
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CORRESPONDENCE FROM THE MINISTER FOR HOUSING AND COMMUNITIES TO 
MIKE DAILLY, GOVAN LAW CENTRE 

 
1. Thank you for your letter of 17 November.  I welcome your willingness to seek to assist 

the Scottish Government with the Home Owner and Debtor Protection (Scotland) Bill, and 
for your assistance to the Local Government and Communities Committee in its Stage 1 
inquiry. 
 

2. I recognise too that you have considerable practical experience of helping clients at risk 
of repossession using the existing legislation, and that you, like me, are keen to see 
protection improved.  Indeed I very much welcome the fact that although you have 
expressed some criticisms on how the Bill was drafted, you have not been in any way 
critical of the key principles in the Bill.  As you know, the key principles of all 
repossession cases calling in court, court scrutiny of the extent to which lenders have 
considered all reasonable alternatives to repossession, and lay representation were 
unanimously agreed with a wide range of stakeholders in the Repossessions Group 
report published in June.  No one then, or since then, has in any way disagreed with the 
intention behind the Bill to enact those key recommendations. 
 

3. You have suggested that some of the present drafting of the Bill in sections 2, 3 and 4 
appears unnecessarily repetitive and clumsy and that a short amendment to the 
Mortgage Rights (Scotland) Act 2001 (“the 2001 Act”) might suffice.  However, as I know 
you will recognise, the 2001 Act and its interaction with the Heritable Securities 
(Scotland) Act 1894 and Conveyancing and Feudal Reform (Scotland) Act 1970 is 
complex.  The new Bill seeks to simplify and streamline how they operate together, so 
that all of the key provisions and rights in relation to repossessions will in future be in one 
place.   
 

4. More significantly, the amendment you propose in your letter of 17 November fails to 
deliver one of the key recommendations in the Repossessions Group report that all 
repossession cases must call in court.  It would not give debtors any right to be heard 
without having to take the sort of procedural steps they currently have to do, which, for 
whatever reason, seems to be the stumbling block that results in no more than 5% of 
repossession cases currently being defended.  Our Bill, on the other hand, does address 
that issue by requiring all cases to call in court through summary application process. 
 

5. You also suggested that when setting out the pre-action requirements we could simply 
refer to the ‘Financial Services Authority rules for dealing with mortgage arrears and 
repossessions including the Mortgages Code of Business (MCOB) and its successors’.  
Again I agree that this would at first sight appear a sensible way forward, with the 
advantage of being accessible to the public, allowing them to easily see their rights and 
more easily accommodating any updates in FSA regulations.  However it would 
effectively mean that changes would be imposed on what was required of Scottish courts 
in terms of their scrutiny role by whatever changes were decided by the Financial 
Services Authority. Such changes could be made without any scope for the Scottish 
Parliament to consider whether the scrutiny burden was still proportionate or whether any 
adjustment, transitional arrangement or further guidance was required. We have been 
careful to work with the Scottish Courts Service to scope out the impact of our proposals 
and are confident that it won’t affect the smooth running of other court business.  It would 
be impossible to offer Parliament any reassurance that that would be the case with your 
proposal.  

300



 
6. I would like to respond to some of the detailed criticisms you offered in your evidence to 

the Local Government and Communities Committee.  Firstly in section 1 on the voluntary 
surrender affidavit, this was particularly designed to protect others in the property – such 
as an estranged partner and children – as well as providing a straightforward way for 
lenders, with the agreement of borrowers and their partners etc, to secure clear legal 
entitlement to the property without going to court.  Some of the representatives of lenders 
have argued, as you do, that the current arrangement works well and that no new 
arrangement is required.  Others such as Shelter, Citizens Advice Scotland and Money 
Advice Scotland have generally welcomed the proposal. I therefore still believe the 
proposal may have merit, but it is not a core principle.  I am therefore willing to reconsider 
and will be guided by the Committee on whether adjustment at Stage 2 is required. 
 

7. I remain puzzled by your suggestion that sections 2 and 3 of the Bill were poorly drafted 
and by your query on what was meant by ‘a standard security of that kind’ in section 2(2) 
at new subsection (1B).  This refers to the standard security over land used to any extent 
for residential purposes.  I am not clear what other interpretation reasonably could be 
construed. 
 

8. You also suggested that section 2(5) was poorly drafted because the court would only 
have to consider the factors set out in new subsection (7) where the debtor appears or is 
represented.  This is because the Bill recognises that the court cannot be expected to 
consider reasons for default, ability to pay, and other such matters unless the debtor 
appears or is represented.  However the pre-action requirements will apply whether the 
debtor makes representations or not, and the Sheriff must be satisfied in every case on 
these aspects. 
 

9. You suggested that section 2(5) is weaker than the Mortgage Rights (Scotland) Act as 
the latter contains a ‘reasonableness’ test providing the court with wider discretion.  
Others have made similar observations to us and we will consider whether an 
amendment is required, and take account of interactions with the court rules.  However 
the reasonableness test in the 2001 Act is a hurdle for the debtor to overcome, not the 
lender, so we do not accept that the Bill is therefore weaker in this respect than the 2001 
Act. 
 

10. In relation to section 2(5) you discussed whether we should use the term ‘reasonable 
time’ or ‘reasonable period’.  Jurisprudence from the Debtors (Scotland) Act 1987 would 
not necessarily be applied here, as you imply, to require a reasonable time to be defined 
as one to two years.  The requirements will be fleshed out in much more detail in the 
accompanying Scottish Statutory Instrument, but we will reflect further on whether 
change is needed. 
 

11. You also suggested in relation to section 4 of the Bill – inserted section 24A(4)(a) – that 
‘reasonable time’ would be interpreted to mean 1-2 years, and that most people in 
arrears would be unable to clear them within that time frame.  However that is not 
necessarily what a Sheriff would apply in the circumstances of a case.  You seem to 
overlook that section 24 offers very significant protection, barring repossession where a 
debtor is taking steps that are likely to remedy a situation.  A balance has to be struck in 
all these matters between the rights of debtors and those of lenders.  It is difficult to 
specify precisely what is meant by ‘reasonable time’ as we can’t go beyond existing FSA 
wording on the obligations on lenders, which would take us into reserved territory where 
the Scottish Parliament cannot tread. 
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12. You criticise inserted section 24A(6) on contacting a local authority, but we believe it is 
helpful to reinforce the requirement to alert the local authority to the risk of 
homelessness.  It mirrors duties placed on landlords by section 11 of the Homelessness 
etc. (Scotland) Act 2003. 
 

13. Similarly I think your criticism of inserted section 24A(8) is somewhat unfair in that the 
pre-action requirements will undoubtedly need to change over time and subsection (8) 
makes that easier by not requiring the Parliament to amend the primary legislation itself 
every time.  I have already highlighted above the problems with your alternative approach 
regarding updates to FSA regulations. 
 

14. Finally let me turn to section 6 – recall – and your criticism that the 14 day time limit 
reduces existing protection. Others such as Adrian Stalker and Shelter have made similar 
observations. Moving to summary application process required us to try to mirror the 
‘reponing’ arrangement through allowing ‘recall of the decree’. In doing that I fully accept 
we have inadvertently reduced the scope to make a late application to the court up to the 
day of eviction.  I am considering whether it will be necessary to amend at Stage 2 to 
remove the 14 day limit and restore parity with best existing protection.  
 

15. I hope you find this detailed response to your letter of 17 November and evidence to the 
Committee helpful.  As I said at the outset I recognise the spirit in which you offered your 
own comments. I hope I have been able to reassure you that not only are the key 
principles of the Bill correct, on which I think we are all agreed, but that many of your 
detailed criticisms of the way the Bill was drafted are unfounded.  I hope, too, I have 
reassured you that not only do I recognise that a few adjustments will be required at 
Stage 2 on some important details, but that I am open to considering further changes and 
reflecting further on some of the points you make. 
 

16. I have no doubt however that further protection for homeowners is absolutely vital given 
the dramatic rise in repossessions in the last few years and the risk that any rise in 
interest rates or unemployment could lead to an even greater rise in repossessions than 
that currently forecast by the Council of Mortgage Lenders.  I therefore stand by the 
evidence I gave to the committee that it would be totally counterproductive to withdraw 
the Bill and start again as you suggested.  I hope, on reflection, you would agree that it is 
more complex than simply making a few small adjustments to the existing Mortgage 
Rights (Scotland) Act, and that withdrawing the Bill would delay us from doing the right 
thing to quickly strengthen protection for those at risk of losing their homes.  It would also 
go against goals which I know are shared across the political spectrum in tackling and 
preventing homelessness. 
 

17. As with your letter, a copy goes to members of the Local Government and Communities 
Committee. 

 
 
 
Alex Neil 
Minister for Housing and Communities 
 
24 November 2009 
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SUPPLEMENTARY CORRESPONDENCE FROM THE MINISTER FOR HOUSING AND 
COMMUNITIES TO THE LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 

 
 
HOME OWNER AND DEBTOR PROTECTION (SCOTLAND) BILL  
 
1. As I indicated when giving evidence to the Local Government and Communities 

Committee on 11 November, we have taken steps to bring forward the publication date of 
the statistics in relation to Section 11 so that these are available to the Committee.  
 

2. I am pleased to provide you with a link to these statistics which were published today. In 
particular I would like to draw the committee’s attention to the Notification by Creditor 
column in Table 1. 

 
http://sh45inta/Topics/Statistics/Browse/Housing-Regeneration/PubNot11
 
3. Before commenting on the statistics, however, I should make clear the caveats 

surrounding them.  Caution is required in interpreting the data, as they are the first set of 
statistics to be published since the duty was introduced, they only offer provisional data 
for half of the year, and not all local authorities were able to supply data. 
 

4. Nevertheless they indicate that about 4,000 actions for repossession were initiated by 
lenders in the first 6 months from April to September, implying perhaps about 8,000 
actions per year on current trends.  That might also imply a possible reduction from the 
10,000 court actions for repossession in 2008, although I must emphasise the two data 
sets are not directly comparable. 
 

5. I think this provides further reassurance for both the Local Government and Communities 
Committee and the Finance Committee that the cost assumptions made in the Finance 
Memorandum about the number of repossession actions likely to go to court were worst 
case assumptions.   
 

6. Our costs were based on forecasts at the time from the Council of Mortgage Lenders that 
repossessions would increase this year by 60% from 2008 levels to 65,000 in 2009, 
whereas their more recent forecast indicates a rise in 2009 to 48,00 and to 53,000 in 
2010-11.  That suggests a 33% increase in court actions from 2008 levels might be 
expected in 2010-11, whereas we had modelled the cost impact of a 60% increase.  As 
you know, in the Financial Memorandum we also modelled the impact of up to 50% of all 
cases being defended (a ten fold increase from the 5% of cases currently defended), 
while we expect it is more likely to be in the region of 20-30%. 
 

7. However I hope your committee will agree that with UK repossessions rising dramatically 
from about 8,000 in 2004 to 40,000 in 2008, and forecast by the CML to continue rising 
next year, there is no question that the further safeguards proposed in Part One of the Bill 
for those at risk of repossession are required.  Indeed as Adrian Stalker made clear in his 
evidence to the committee, the Repossessions Group concluded there was a compelling 
case for improving protection as a matter of principle, whether or not repossessions were 
on the rise.  Clearly, however, as lenders have consistently emphasised to me, the risk 
that any increase in interest rates or unemployment could lead to an even sharper rise in 
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repossessions than that currently forecast by CML only reinforces the case for additional 
protection. 
 

8. I hope that this information is helpful to the Committee. 
 
 
 
 
Alex Neil 
Minister for Housing and Communities 
 
26 November 2009  
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LETTER FROM SCOTTISH GOVERNMENT BILL TEAM TO LOCAL GOVERNMENT AND 

COMMUNITIES COMMITTEE CLERKS 
 
I am writing in response to your request for further information and points of clarifaction in 
relation to Part 2 of the Home Owner and Debtor Protection (Scotland) Bill. The answers to 
these are set out below in turn: 
 
Question 1: Are there minutes for the stakeholder engagement meetings on Part 2 
 
I have attached the minutes which correspond to the I-BUG meetings, and all of the minutes 
from the Debt Action Forum meetings are available at:  
 
http://www.aib.gov.uk/About/DAF/DAFminutes 
 
Unfortunately there are no minutes available for the other Stakeholder Meetings in relation to 
Part 2. 
 
Question 2: Who is on the Money Advice Liaison Group?  
 
Details of the membership of the Money Advice Liaison Group are available from the Money 
Advice Liaison Group website which can be found at: 
 
http://www.malg.org.uk/members.html.  
 
Question 3: Which insolvency practitioners were present at the meeting on 23 
September 2009? 
 
The table below provides a list of  the insolvency practitioners in attendance at the meeting 
on 23 September 2009 in St Andrews House. There were no minutes taken at this meeting. 
 
Blackburn Eileen R3 Scottish Technical Committee 
Butler Michelle Insolvency Practitioners Association 
Condick Ann ICAS 
Dean Peter Carrington Dean 
Ewing Fergus Minister for Community Safety 
Hall John R3  
Harbottle Irene W D Robb 
Hill David ICAS 
Jackson Bryan ICAS 
Lafferty George Wilson Andrews 
Leslie Maureen Insolvency Practitioners Association 
McKinnon Donald Wylie & Bisset 
Nimmo Blair ICAS 
Norris Mike Max Recovery 
Pattullo Ken Begbies Traynor 
Roxburgh Maureen Buchanan Roxburgh 
Wright Ian ICAS 
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Question 4: Para 109  of the Financial Memorandum states that the cost of 
bankruptcy to AiB is a net cost of £200 per case. What is this net of? Is it net cost to 
the public purse? 
 
By using actual data from actual cases and case types, both with and without assets, we can 
calculate the actual average cost of different types of case.  AiB calculates how much time, 
resource and cost  AiB administration costs would be.  The £200 cost is based is based on 
“in-house” cases where there are little or no assets. 
 
In a case where assets have been realised or contributions ingathered the sums received 
will partially fund the administration of the case.   The "net cost "  is the actual administration 
cost less income from the application fee and any contributions or funds received from the 
realisation of assets. 
 
Cases where there are significant assets will be cost neutral to the public purse since AiB 
costs would be met in full from ingathered funds. 
 
More complex cases are dealt with by insolvency practitioners through the AiB agent 
contract.  These cases are cost neutral because the assets ingathered would fund the 
trustee administration costs. 
 
The average net cost of £200.00 per case, as stated at para 109 of the FM, refers to an 
average cost to the public purse.  This is the average cost incurred where AiB are the 
administrator of a non complex bankruptcy case; that is a case where there are little or no 
assets to be realised.  Therefore the administration of the case will be minimal.   
 
Question 5: How many staff in the AiB have an insolvency practitioners’ licence? 
 
The legislation was changed in 1993 to introduce public trustees in sequestrations. This was 
because there was a need for administration of estates with insufficient funds to pay the fees 
of a private insolvency practitioner. This scheme was introduced as an alternative to public 
funding for insolvency practitioners which was costing the public purse £27m a year before 
the change was introduced.   
 
There are currently no AiB staff holding an insolvency practitioners’ licence. Under the 1993 
Act there is no requirement for the Accountant in Bankruptcy or their staff to hold such a 
licence. 
 
AiB operates a business model that contracts for insolvency services.  Under the old agent 
contract there were 70 insolvency practitioners administering complex bankruptcy cases for 
AiB.  The new contract has 6 accountancy firms covering the whole of Scotland for AiB.  
Agents are used by AiB as and when their expertise is needed. 
 
 
I hope that this information answers all of your questions and is helpful to the Committee. 
 
Yours sincerely 
 
Alison McCreedy 
On behalf of 
David Ferguson 
Bill Manager  
Scottish Government 
26 November 2009 
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Bankruptcy and Diligence Implementation Board 
 

Meeting on 2 February 2009  - St Andrews House and AiB Offices – Video Conference 
 

13.30 to 15.30 
 
 
1 Welcome  
 
Apologies were received from Ken Thomson, Barbara Bell and Alan Duncan 
There was no representative from the Committee of Scottish Clearing Bankers and Colette 
Farrell attended for Alan Duncan 
 
Sharon Bell, Yvonne Gallacher, Linda Clark and Corrine Hannigan attended the meeting by 
video conference from Kilwinning 
 
2 Minutes of Last Meeting (21 October 2008) / Action Points 
 
The minutes of the last  meeting were agreed and the action points discussed 
 
AP Detail Responsibility Update received during the 

meeting 
4.2 
 

Action point from meeting on 
21 October 2008 send LILA 
report   to stakeholders             

AiB Already sent – link attached for 
information only. 
http://www.aib.gov.uk/Resource
/Doc/4/0000658.pdf  

5.1  
 

New Debtor Application Pack to 
be sent when published 

AiB Already sent – link attached for 
information only. 
http://www.aib.gov.uk/Resource
/Doc/4/0000671.pdf  

6.1 To send a copy of the revised 
Earnings Arrestment Regulations 
to members when ready 

AiB Ongoing – currently being 
drafted and should be ready to 
send to the Minister shortly – 
copy will be shared with BIB 

6.2 AiB to send Brian Jeffrey details 
of the appeal in the court system 
at the time of the meeting 

AiB Sent – can be found at 
http://www.govanlc.com/nlc-
crossan-judgment.pdf 
 

7.1 Insolvency (Scotland) 
Amendments (No 2) Amendment 
Rules 2008 to be sent on 
publication 

AiB Already sent – link attached for 
information only 
http://www.opsi.gov.uk/legislati
on/scotland/ssi2008/pdf/ssi_20
080393_en.pdf  

 
3 Debt Arrangement Scheme 
 
Sharon Bell stated that there were 263 DPP applications received from October to 
December 2008, an increase of 21 on the previous quarter.  The number of intimations 
decreased by 12 in the quarter October to December 2008 with 154 received compared to 
166 in July to September. The longest DPP during the period was  46 years  and the 
shortest 14 months. The highest value of debts was £101,993 and lowest £2,179. 
 
There were 3 new advisers approved in the October to December period bringing the total of 
number of Money Advisor’s to 118.  Of these there were 78 MAS, 38 CAB, 1 each Money 
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Advice and Private Sector.  Two money advisers have been suspended due to sickness and 
maternity leave.  There were 116 money advisers on the register. 
 
Sharon informed that, as announced by Mr Ewing on 13 January, AiB would take over the 
administration of current and future DAS cases to ease the burden on the money advice 
sector.  On-line applications had been suggested and work on the process was ongoing.  
Regulations to support this change would commence on 1 July 2009. 
 
AP 3.1  
 
AiB to set up a meeting with Catriona McKay , Susan McPhee and Yvonne Gallacher to 
discuss DAS. 
 
Susan McPhee asked what other work would be done on debt solutions.  Sharon said that 
there was still scope for further changes and regulations would have to be amended. There 
was still a lot of work to be done.  Any DAS changes would be looked at within a range of 
debt solutions not in isolation. The Debt Action Forum would  look at solutions as part of their 
remit.  Gillian Thomson stated that there would be in increase in debt so further changes 
could occur. 
 
The board were informed that a review of Protected Trust Deeds was in progress and the 
report was due in parliament at the end of February.   
 
4 Bankruptcy 
Sharon informed the board that there were 5807 individual insolvencies in Scotland in the 
third quarter of 2008. This represented a decrease of 3% on the previous quarter and an 
increase of 75% on the same period in the previous year. 

In total there were 3970 bankruptcies, a decrease of 2% on the previous quarter. As 
expected there was a large percentage rise on the corresponding quarter of 2007/08. This 
amounted to 154% and was attributable to the introduction of the "Low Income, Low Asset" 
(LILA) route into bankruptcy. Protected Trust Deeds (PTDs) totalled 1837, a decrease of 5% 
on the previous quarter and an increase of 5% on the corresponding quarter of last year. 

The rise is bankruptcies was attributed to the introduction of LILA and the figures had  
stabilised. The statistics are available online at: 
http://www.aib.gov.uk/News/releases/2009/01/22104232 .   

There had been 1 Bankruptcy Restrictions Undertaking and a 3 year restriction had been 
accepted.  This case came out of a LILA application.  Gillian stated that her staff were good 
at spotting inconsistencies in applications, which is why the case was investigated.  During 
the period there had been no referrals from Trustees but there were 3 cases pending from 
agents.  These cases were progressing through AiB processes. 

Jane McDonald asked if there had been any court input and was informed that there hadn’t 
been but an order was in the pipeline. 
Sharon reported that the LILA four month review has been completed and the report was 
now in the public domain.    
 
Brian Jeffrey asked if debtors were consulted as part of the review and was informed that 
debtors weren’t consulted as part of the initial review but had been on its completion.  They 
would be consulted again before the next review. 
 
Susan McPhee asked when the next review was due and was informed that the next LILA 
review would be from 1 April 2009 looking at the first full year since introduction of the new 
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legislation.  All the information on the AiB’s case management system would be analysed 
and the review would be set before the Justice Committee.   
 
Yvonne Gallacher asked about the number of agents used in LILA cases.  Sharon informed 
her that no agents were used in LILA cases and that in cases of apparent insolvency 35% of 
cases were handled in-house and 65% were sent out to agents.  Creditor cases were 
normally more complex so all creditor cases were administered by agents.  Sharon informed 
the board that 600 LILA applications  were converted to apparent insolvency cases. 
 
Susan asked if the money advice sector would have any input into the review and was 
informed that there would be a consultation prior to the review being done and stakeholder 
comments would be asked for. 
 
AP 4.1 To agree as specific date on which statistics release will be published. 
 
Catriona McKay asked when the statistics would be published and was informed by Gillian 
that they would continue to be published quarterly and would be released in advance of the 
Insolvency Service figures.  The next Insolvency Service statistics were due for publication 
on 6 February. 

Gillian agreed to send the monthly statistics to Catriona.  Gillian estimated that there could 
be an increase of 100% next year. 

AP 4.2 

Send the monthly statistics to Catriona 

Anne Bryce queried why AiB corporate insolvency statistics were different from the 
Insolvency Service figures.  Sharon informed her that AiB is aware that the figures reported 
differ and were trying to discover the reason for this. Susan McPhee informed the board of a 
new report that CAS were working on but not yet ready for public.  It concluded that 2/3 of 
the cases they deal with are LILA.  They were handling more people with higher debts.  She 
stated that the fee was still a problem and that they have a backlog because of it.  

Gillian informed her that low income debtors had been accommodated in LILA and that 
middle class middle income debtors now needed new debt solutions. Catriona commented 
that it would depend on government interventions.  There was a general conversation about 
debt solutions including the fact that the Debt Action Forum may recommend changes to 
protected trust deeds.  Catriona discussed short term unemployment and the impact that it 
could have on creditors if debtors could not service their debts.  Short term and long term 
unemployment would have different impacts on creditors. Gillian stated that DAS has to be 
good for the short term management of debts.  There was an ongoing problem of creditors 
continuing to take action after debt payment programmes have been entered into.  To 
increase creditor knowledge of DAS AiB were planning to do a road show.   

Dorothy Lowe informed the board that since banks are taking away overdraft facilities small 
businesses have to enforce diligence on debtors.  Gillian informed her that the Bank of 
England were thinking of granting business loans in cases of corporate hardship. Dorothy 
stated that small businesses may not know about available support.  Catriona confirmed that 
support was available.  There was general consensus that more publicity was required to 
publicise the availability of support for small businesses. Yvonne stated that the Enterprise 
Network were more concerned about business start up rather than business salvage and 
there was also a situation where some agencies would help businesses and others wouldn’t.  
Business Debtline could give advice on business debts but needs better advertising to make 
people aware of it.   
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VAT debt owed by small businesses could also be reduced by negotiation.  Collette Farrell 
confirmed that there was a dedicated helpline available for this. In some  bankruptcy cases 
there was mixture of businesses debt, individual debt and joint debt. 

AP 4.3 

AiB to obtain the figures for business debts included in personal bankruptcy at the end of the 
financial year. 
Sharon informed the board that the new bankruptcy forms had been reviewed due to a 
change in the National Minimum Wage and were updated in October 2008. This  was noted 
in the application pack. 
 
5  Debt Advice and Information Package  
 
Linda Clark started the discussion by saying that Money Advice Scotland now have an up to 
date database of advisers accessible via their website. We have looked at the text of the 
DAIP to reflect this. The intention was to strengthen the wording to clearly encourage 
debtors to seek money advice and to tell them how they could obtain free advice. AiB have 
also suggested including the name of the creditor who issued (or instructed the issue). It was 
hoped that knowing which creditor was taking action would increase the strength of the 
message. It would also allow the debtor or money adviser to know which creditor to contact if 
hoping to come to an arrangement with them.  The separate leaflet with all the individual 
money advice offices would no longer be required.  This change was to be proposed to Mr 
Ewing. 
 
Dorothy stated that DAIP was always served with the Charge for Payment.  Could it be sent 
with the summons?  Linda informed her that legislation lays down  when it is required to 
provide a DAIP and that it was not linked to the issue of the Charge for Payment.  The 
various pieces of legislation requiring the issue of the DAIP do not include regulatory powers 
to change the timescale for issue.  She also said that people would only act when they had 
to, sending it out with the summons would be too early. Brian stated that local authorities 
advise people to act sooner rather than later. Dorothy suggested that it could be included 
with the summons and again with the Charge for Payment.  
 
Dorothy enquired what would happen if the creditor didn’t put their details on the front of the 
DAIP.  She was concerned that the diligence would fall if the creditor failed to put their 
details in the available space on the front of the DAIP.  Dorothy also had concerns about the 
48 hour timescale for service of the DAIP in arrestment. Linda said that the reasoning behind 
this timescale was to balance the needs of the debtor and creditor. If the debtor has too 
much notice they could empty their bank account before the arrestment could be served. 
Ensuring that the DAIP was provided swiftly after the arrestment was to give the debtor an 
early opportunity to seek advice. 
Gillian suggested that further discussion between AiB and Dorothy should take place outwith 
the meeting. 
 
AP  5.1 
A meeting to be organised between Dorothy and Linda to discuss the DAIP further. 
 
6  Diligence 
 
Linda informed the board that the diligence timeline had been adjusted on the AiB website. 
She stressed that it remains provisional and is subject to change depending on priorities and 
issues arising in the more detailed examination of individual diligences. 
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Linda then went on to the subject of current work stating that AiB were hoping to conclude 
work on arrestment and inhibition soon. There was an issue with inhibition which was being 
worked on – this referred to the conversion of a limited inhibition on the dependence into 
wider inhibition upon granting of the decree. The Act as written assumes automatic 
conversion and no requirement to register the decree. Registers of Scotland have 
highlighted that this is not practical – searchers rely on the integrity of the register and would 
need to be able to ascertain the exact effect of the inhibition. It is likely we will have an Order 
that will modify the provision in the Act to provide clarity. 
 
The required forms for both arrestment and inhibition were included in regulations which 
have gone to the Minister for his agreement. Linda expressed her thanks for the input 
received from BIB members and other stakeholders.  
 
AiB were also working with SGLD to complete drafting of new Earnings Arrestment tables 
(previously referred to in action points). The resultant regulations should be ready to go to 
the Minister for approval shortly. Jane McDonald asked for the Scottish court service to be 
added to the distribution list. 
 
AP 6.1 
AiB to add the Scottish court service to the distribution list. 
 
We have started looking at dissemination of information for arrestment, inhibition and new 
earnings arrestment regulations. 
 
Linda said that work had started on money attachment and actions for removing. AiB was 
almost ready to instruct first draft of commencement order etc. 
 
AiB have had a meeting with a solicitor who has specialised knowledge of arrestment of 
ships and he is going to report back on the amount of work he thinks is involved to 
commence part 14 of the Act. The expectation is that he will undertake the work to produce 
both a commencement order and rules of court which will obviously be subject to review by 
SGLD and the respective Rules Councils. 
  
Linda informed the board of future work including land attachment, residual attachment, the 
abolition of adjudication for debt and the abolition of maills and duties will be considered 
together. A brief report had already gone to the Minister on land attachment and AiB have 
been asked to do a more detailed paper with options for the way forward. It was expected 
that there would be more engagement with stakeholders thereafter. 
 
Sharon indicated that AiB were also looking at floating charges. 
 
One of our legal secondees has started gathering information for Information Disclosure 
Orders. She will prepare a paper which will hopefully allow AiB to gauge what work is 
required. AiB should have a better idea of the implications by the time the next meeting is 
held. 
 
AP 6.2 
Information Disclosure Order Paper to be circulated to the board before next meeting. 
 
7 Any other business 

 
Sheriff Court Rules Council policy paper on risk of domestic violence and non-
registration of debtor current address.   
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Gillian gave the board some background to the paper on non-registration of debtor current 
addresses.  The UK Insolvency Service were proposing to amend the Insolvency Rules for 
England and Wales to allow a petition to Court to remove a debtor’s contact details from their 
equivalent of the Register of Insolvencies where there is a risk of violence against that 
person.  AiB supported a similar change in relation to the Scottish Register.  The Bankruptcy 
(Scotland) Act 1985 provides that the form of the Register shall be prescribed in an Act of 
Sederunt, this change would require an amendment to the Sherriff Court Bankruptcy Rules.   
 
There was a general discussion regarding non-registration of current addresses of debtors. 
AiB and Social Inclusion agreed in principle to the idea.  The practicalities were talked about 
including what the information would look like and how it could be achieved.  It was thought 
that retaining the information on the register but making it inaccessible to the general public 
would be a way  of doing this. 

 
Gillian said that AiB currently strike women’s refuge addresses from public information.  She 
stated that this matter would need to be discussed with the Keeper, Scottish Court Service 
and those responsible for other public registers in order to share best practices 
 
Jane McDonald had issues on how this could be achieved in practice. The court service IT 
system didn’t have capacity not to publish an address and there would be IT costs involved 
to change it.  Their  existing IT system overwrites the new address over the old one.  She 
also stated that the electoral role would have the debtor’s current address on it.   
 
Susan McPhee said that she would gather information. 
 
AP 7.1 The Board were asked to send comments regarding non-registration of address to 
AiB to be forwarded to the Sheriff Court Rules Council 
 
Scottish Women’s Aid send an e-mail comment on this matter for discussion by the board.  
The following section is an abridged version of their e-mail.  The hard copy was unavailable 
to the board on the day of the meeting. 
 
Scottish Women’s Aid propose that the following should be considered as appropriate 
evidence of a risk of domestic abuse: 
 
• A police report confirming attendance at an incident resulting from domestic abuse  
• A letter from a social services department confirming its involvement in connection with 

domestic abuse  
• Some women are unable or unwilling to involve police or social services but will access 

support and refuge from organisations such as Women’s Aid. Therefore, a further 
appropriate source of evidence will be a letter of support or a report from a Domestic 
Abuse support organisation.  We are aware that the regulations will be gender neutral 
and therefore this will allow any organisation supporting a person experiencing 
domestic abuse to obtain their support.  

• A relevant civil court order such as an interdict with a power of arrest under the 
Protection From Abuse (Scotland) Act 2001, an Exclusion Order under the Matrimonial 
Homes (Family Protection) (Scotland ) Act 1981, a non-harassment order under the 
Protection From Harassment Act 1997. You may also wish to consider how those who 
hold the equivalent of these orders under English law may be included.  

• Proof of a criminal conviction for an offence or crime involving domestic abuse or a 
non-harassment order issued by a criminal court  

• A medical report from a hospital doctor confirming that the applicant has injuries 
consistent with having experienced domestic abuse, and/or, a letter from a GMC 
registered family practitioner who has examined the applicant and is satisfied that the 
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applicant has injuries consistent with having experienced domestic abuse .  This need 
not be just physical injuries. 

 
They have also suggested that we should consult the Scottish Legal Aid Board as to how 
they would facilitate access Advice and Assistance and Civil Legal Aid in relation to any 
appeals proceedings. 

 
Set up of Implementation Business Users Group  
 
Gillian proposed that the meeting on 2 February was the final BiB meeting and the group 
would reconvene as the Implementation Business Users Group (I-BUG) and other members 
will be invited to join.   
The change was proposed as a result of the changing focus of the group.  I-BUG terms of 
reference had been circulated to BiB members as a paper.  I-BUG would discuss the debt 
action forum and practical issues raised by the new legislation. 
 
Catriona asked to join the group.  All existing board members were to be invited to join the 
new group. 
 
Debt Action Forum 
 
Gillian stated that Mr Ewing chaired the first meeting of the Debt Action Forum (DAF) and 
representatives from a wide range of interest groups attended.  A number of issues were 
looked at and specialist advisers would be offering support to the group.   A separate sub 
group to focus specifically on repossessions was also formed.  
 
DAF was charged with the production of a report to Scottish Ministers recommending 
changes to help vulnerable people deal with debt. 
 
 
8 Dates of I-BUG meetings 
 
6 May 2009 (re-scheduled from 3  April 2009) 
4 June 2009 
4 August 2009 
1 October 2009 (re-scheduled from 2 October 2009) 
2 December 2009 
 
These meetings will all take place in St Andrews House and AiB, Kilwinning between 13:30 
and 15:30 
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Implementation Business Users Group Meeting 
I - BUG 

 
Victoria Quay room 3F 91 - South and AiB Kilwinning by Video Conference 

6 May 2009 from 13:30 to 15:30 
(Re-scheduled  from 3 April 2009) 

 
Minutes 
 
 
1 Welcome – Apologies from  Barbara Bell, Committee of Scottish Clearing Bankers 
(CSCB), Jane McDonald, Scottish Court Service and Bill Smillie HM Revenue & Customs 
(HMRC). 
 
Present    
Gillian Thompson  Accountant in Bankruptcy (Edinburgh)  
Sharon Bell   Accountant in Bankruptcy (Edinburgh)   
Brian Jeffrey   Institute of Revenues Rating and Valuations (Edinburgh) 
Yvonne Gallacher   Money Advice Scotland (Kilwinning)  
Catriona McKay  SG Social Inclusion and Sport Directorate (Edinburgh) 
Alan Duncan  HMRC (Edinburgh) 
Susan McPhee  Citizens Advice Scotland (Edinburgh) 
Dorothy Lowe  Society of Messengers-at-Arms and Sheriff Officers (Edinburgh) 
John Cook    Accountant in Bankruptcy (Kilwinning) 
Linda Clark   Accountant in Bankruptcy (Kilwinning) 
Ann Condick   Institute of Chartered Accountants of Scotland (Edinburgh) 
Corrine Hannigan  Accountant in Bankruptcy (Minutes) (Kilwinning) 
 
2  Introduction of new representatives  
 
John Cook and Anne Condick were introduced to the other I – BUG members.   
 
3 Minutes of Last Meeting (2 February 2009) / Action Points 
 
The minutes of the last meeting were accepted by the members. 
 
AP 4. 1 (2 February) Scottish insolvency statistics - The intention was that AiB stats 
would be released on the 3rd Wednesday of the month following the quarter end. 
 
AP 4.3 (2 February)  Information on business debts included in bankruptcies -AiB was 
still looking at whether this was possible – it was difficult to distinguish personal debt from 
business debt. Susan McPhee asked if it would be possible to identify debts which were 
outstanding i.e. wages. 
 
It may be possible to ascertain whether a debtor had employees if a PAYE debt was 
included in the bankruptcy. 
 
AP 6.1 (2 February)  Earnings arrestment regulations - AiB apologised for omitting  to 
send the Scottish Court Service either the new regs or the revocation of them.   
 
AP 7.1 (2 February) Revised DAIP wording - Except for Dorothy Lowe representing 
SMASO, BIB members had not provided comment on the DAIP wording – included as 
agenda item. 
 
4 Debt Arrangement Scheme 
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275 DPPs had been approved in the quarter from January to March 2009. 
 
Over this same period AiB received 128 intimations of an intention to apply for DAS Debt 
payment programme.  
 
John Cook updated the members on the progress of the DAS Project. The IT system was 
being looked at and work had been indentified for the application form.   Project staff had 
stated that the work was on track. Recruitment for staff to deal with additional work was 
underway. On target for July launch. 
 
Gillian Thompson estimated there could be between 5,000 and 8,000 DAS applications over 
the next year. John Cook said that marketing DAS would  increase the number of debt 
payment plans. Sharon Bell agreed that the marketing would build on the importance of 
money advice on the back of the National Debtline campaign. 
 
Sharon Bell informed the members that the first draft of the DAS regulations was due at the 
end of the week with a final draft due shortly thereafter . Feedback from  
I - BUG members would be welcome once the regulations had been circulated. A quick 
turnaround would be essential to allow the regulations to be signed before the Parliamentary 
recess.  
 
Sharon Bell said that the DAS application form had been changed slightly but would still be 
recognisable to money advisers.  A meeting with Yvonne Gallacher and Susan McPhee 
would  be arranged by the end of May 2009. 
 
Brian Jeffrey queried if advertising would create a bottleneck due to the number of money 
advisers. There would be Online advice solutions available. AiB already encouraged people 
to seek money advice.  The target audience for the online DAS service would be people who 
would normally use Consumer Credit Counselling Service or National Debtline.   
 
The DAS application process would be available on the AiB website. Ongoing review of the 
IT system would take place until the end of 2009.  Yvonne Gallacher asked if a box could be 
included on the application to indicate whether the debtor had sought money advice.  There 
was also a suggestion that a trading name should be included on the form, if appropriate. 
 
Gillian Thompson indicated that there may be a possible future role for AiB as a payment 
distributor. 
 
Alan Duncan highlighted that HMRC was still referred to as Inland Revenue and Customs on 
the website. 
 
Action Point 1 The website should be updated to HMRC. 
 
 
5 Bankruptcy / Trust Deeds 
 
The  number of bankruptcies awarded from April 2008 to March 2009 was 14600.  There 
were 7509 Protected Trust Deeds in the same period. 
 
AiB was keeping up with the current work but would need to constantly review processes to 
meet projected future work and ensure service delivery was as efficient as could be.  There 
had been a recruitment exercise and when new staff arrived there would  be 165 members 
of staff.  A service delivery group had been set up  to look at current and future service 
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delivery including working shift working patterns.  A project  plan was being developed to 
profile AiB work up to 2012. 
 
Action Point 2 I - BUG members would  get a first look at the project plan when it 
was available. 
 
There was a discussion about the expected number of bankruptcies in the financial year 
2009/2010.  Gillian Thompson predicted a 10% increase in numbers taking bankruptcy 
numbers up to around 20,000.  The debtor application figures for April were just over 1,000 
which was consistent with previous months. 
 
Sharon Bell informed the members that work was ongoing to produce a Bankruptcy 
Consolidation Act which would consolidate existing legislation.  It would include forms and 
reference them to previous sources.   The Act could possibly be introduced to Parliament in 
March or April 2010. 
 
Action Point 3  The initial draft of the legislation will be distributed to I - BUG 
members when ready. 
 
The LILA one year review was underway and the report would be published in June. 
 
Action Point 4 I - BUG members were asked to suggest information they thought 
should be included in the review as soon as possible. 
 
Sharon Bell stated that the PTD review had just been completed and was being considered 
by the Minister.  
 
Bankruptcy fees had been uprated by 5% from 1 April 2009, the link to the legislation was 
supplied with the papers.    
 
6 Diligence 
 
Implementation of changes to inhibition and arrestment were commenced on 22 April 2009 
and a letter clarifying  changes had been sent to all the stakeholders.  
 
Linda Clark advised the members that it had not been possible to commence intended 
changes to the earnings arrestment deduction tables.  It was hoped to establish a new 
commencement date as these regulations impacted on the amount of the protected 
minimum balance in arrestment. The aspiration was to commence changes in Autumn 2009.   
 
Work was underway on a draft commencement order  for money attachment, admiralty 
actions and actions for removing and it was  hoped to commence them in Autumn 2009. 
 
Consideration of land attachment was ongoing including the possibility of partial 
commencement without the inclusion of the family home although options were still being 
considered. Legislation would have to give adequate protection to both the debtor and small 
creditors.  
 
Susan McPhee asked if there would be a  consultation on the family home.  AiB expected 
there to be consultation. The consultation period would be 12 weeks and this would be 
published as soon as possible if agreed by Ministers. 
 
7 Debt Advice and Information Package (DAIP) leaflet 
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Comments regarding the revised text of the DAIP leaflet had been requested at the last 
meeting.  I - BUG members were given a final opportunity to feedback on the content of the 
DAIP.  The new leaflet would dispense with the need for a supplementary leaflet providing 
sources of local information and encourage the use of the Money Advice Scotland database 
to find a source of local money advice. 
 
Action Point 5  I - BUG members feedback on content of DAIP by 20 May  2009. 
 
Dorothy Lowe thanked Linda Clark for taking time to understand the Sheriff Officers position 
with regard to the timescale for issuing the DAIP in arrestment and the Charge for Payment.  
 
Action Point 6  Linda Clark to look at the diligences and timescales that DAIPs 
have to be issued. 
 
8  Debt Action Forum (DAF) 
 
There had been four DAF meetings to date with 2 more arranged.  The Forum had 
discussed a wide range of issues from unintentional homelessness to contribution only 
protected trust deeds and the value of cars in bankruptcy.  The interim report of the DAF was 
expected shortly. The DAF may continue as a specialist adviser group although not with the 
current chair. 
 
Action Point 7 Final DAF report to be circulated to the members when available. 
 
Yvonne Gallacher commented that the Minister had had a good meeting with the British 
Bankers Association.  
 
9  I - BUG members were given a final opportunity to feedback on the risk of victims of 
domestic violence being traced if their address was made public.  It was suggested that date 
of birth could be included as an identifier as was the case in the Register of Insolvencies in 
England and Wales.  There was a discussion regarding the risk of identity theft using a 
debtor’s date of birth but given that they would be bankrupt it was not regarded as very likely 
to happen. 
 
Gillian Thompson stated that there should be no identifiable addresses in risk of domestic 
violence cases.  This item would be removed from the agenda for future meetings. 
 
10 Any other business 
 
Dorothy Lowe asked if a meeting could be arranged regarding Money Attachment.  Linda 
Clark agreed that it was still necessary to go back to stakeholders and this would be done as 
part of ongoing work on commencement. 
 
11 Date of next meetings 
 
  4 June 2009  (now cancelled) 4 August 2009 
  1 October 2009  
 
All future meetings would take place from 13:30 to 15:30 in both St Andrews House and 
Kilwinning. 
 
Corrine Hannigan 
Policy Development Officer 
Accountant in Bankruptcy 
May 2009 
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Annex A 
 
Action Points for 6 May 2009 I – BUG meeting 
 
Action Point To be actioned 

by 
Task 

Action Point 1  
 

AiB The Inland Revenue should be 
updated to HMRC on the computer 
system. 

Action Point 2  AiB I - BUG members would  get a first 
look at the project plan when it was 
available. 

Action Point 3   AiB The initial draft of the legislation 
will be distributed to I - BUG 
members when ready. 

Action Point 4  I - BUG members I - BUG members were asked to 
suggest information they thought 
should be included in the review as 
soon as possible. 

Action Point 5  I - BUG members I - BUG members to feedback on 
content of DAIP by 20 May  2009. 
 

Action Point 6   AiB Linda Clark to look at the 
diligences and the timescales in 
which  DAIPs have to be issued. 
 

Action Point 7  AiB Final DAF report to be circulated to 
the members when available. 
 

 
 

318



 

 
 

Implementation Business Users Group Meeting 
 

St Andrew’s House and AiB Kilwinning by Video Conference 
4 August 2009 from 13:30 to 15:30 

 
Minutes 
 
Attendees 
 
Gillian Thompson Accountant in Bankruptcy (chair) 
Dorothy Lowe Society of Messengers-at-Arms and Sherriff Officers  
Bill Smillie  HM Revenue and Customs 
Ann Condick  Institute of Chartered Accountants of Scotland 
Jane MacDonald Scottish Court Service 
Susan McPhee Citizen’s Advice Scotland 
John St Clair  Scottish Government Legal Division 
Catriona McKay Social Inclusion 
Yvonne Gallacher Money Advice Scotland 
John Cook  Accountant in Bankruptcy 
Linda Clark  Accountant in Bankruptcy 
Corrine Hannigan  Accountant in Bankruptcy 
(minutes)  
 
Apologies 
Barbara Bell  Council of Scottish Clearing Bankers 
 
1. Welcome 
 
Gillian Thompson welcomed everyone to the meeting and extended the apologies from 
Barbara Bell of the Council of Scottish Clearing Banks. 
 
2. Introduction of replacement attendees 
 
There were no replacement attendees. 
 
3 Minutes of Last Meeting (6 May)  
 
The minutes of the last meeting were accepted. The action points updated and discussed. 

 
Action Points from previous meeting  
 
AP Detail Responsibility Update  
1 The website should be 

updated to HMRC. 
 

AiB This comment referred to the 
Moneyscotland website. This 
has been updated.   
Completed 

2 I - BUG members would get 
a first look at the service 
delivery project plan when it 
was available. 

AiB This at this stage will not be 
initiated existing mechanisms 
such as the Business 
Management Team would 
manage any changes going 
forward.  Completed 

3 The initial draft of the AiB The Consolidation Act would be 
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Bankruptcy Consolidation Act 
will be distributed to I - BUG 
members when ready. 

done toward the end of the 
year.  
John St Clair stated that Gregor 
Clark AC deserved a mention 
for his achievement in the work 
that he had done.  This piece of 
work would produce significant 
savings, efficiencies and saving 
economies.  Further 
information would be made 
available as part of bankruptcy 
update when available.  
Completed 

4 I - BUG members were 
asked to suggest information 
they thought should be 
included in the LILA review 
as soon as possible. 

I - BUG 
members 

The only suggestion received 
was to include information on 
business debts. It was not held 
separately so could not be 
included in the review. The 
LILA review would be published 
subject to ministerial approval 
in September   

5 I - BUG members feedback 
on content of DAIP by 20 
May 2009. 

I - BUG 
members 

Completed – some feedback 
received  

6 Linda Clark to look at the 
diligences and timescales 
that DAIPs have to be 
issued. 

AiB The DAIP was still being 
worked on looking at where it 
sits in terms of legislation.  The 
overall picture would have to be 
looked at to rationalise when it 
would need to be served.  
Further information would be 
made available once work on 
had commenced.  Complete 

7 Final DAF report to be 
circulated to the members 
when available. 

AiB Link attached 
http://www.aib.gov.uk/MainNav/
Services/DAF/DebtActionForu
mFinalRepo Complete 

 
4 Debt Arrangement Scheme (DAS) 
 
There were 119 intimations of intention to enter a Debt Payment Programme in the first 
quarter of 2009/2010 and 316 Debt Payment Programmes approved in the same period.  
The approval figure is a 15% increase on the previous quarter and 83% up on the same 
quarter in 2008. 
 
Gillian Thompson expressed her disappointment that the Debt Arrangement Scheme 
(Scotland) Regulations 2009 had fallen, they were revoked by The Debt Arrangement 
Scheme (Scotland) Revocation Regulations 2009 and changes that she believed were 
needed would not take place.   
 
However, the Minister for Community Safety held a number of meetings with stakeholders 
which had been outstanding to discuss the issues that had arisen from the Parliaments 
scrutiny of the regulations.    
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Work was underway on a consultation document to look at access to the scheme for the 
whole of Scotland.   
 
It was hoped, subject to ministerial approval that it would be issued in August 2009 for a 12 
week period. The intention was that the consultation would be sent to all  
I – BUG members and spread widely to other stakeholders to gather responses.  Subject to 
consultation responses new regulations could be commenced early next year and work 
undertaken by AiB in readiness of the changes thereafter. 
 
AP 1 Stakeholders to be sent the link to the consultation when it was published. 
 
Susan McPhee asked about Land Attachment and was informed that the DAS consultation 
would be specifically on DAS and not on any other topic.  
 
5 Bankruptcy / Trust Deeds 
 
The total number of bankruptcy awards in the last quarter (April to June 2009) was 3,730, a 
very similar number to the previous quarter when 3,722 awards were made.  There were 
3,012 awards as a result of debtor applications which represented a 5% increase on the 
previous quarter.  Of these 2,394 were LILA awards and 618 apparent insolvencies.   
 
Awards as a result of creditor petitions amounted to 620 in the quarter April to June 2009 
representing a 15% decrease against the previous quarter with 130 awards as the result of 
petitions by trustees in a trust deed. 
 
There were 2,564 Protected Trust Deeds in the quarter representing a 30% increase 
compared with the previous quarter.  PTDs were on target to reach 10,000 this year which 
would be a 2,000 increase on last year. 
 
The Accountant in Bankruptcy (AiB) now had 165 staff in post. The recent recruitment 
exercise had been successful.  This suggested that in the current climate public sector posts 
represented good prospects.   
 
The Protected Trust Deed review had been published in June 2009. All PTDs registered in 
the period from 1 April 2008 to 30 September 2008 had been reviewed.  The Debt Action 
Forum (DAF) also considered Protected Trust Deeds. In the Scottish Government response 
to the DAF report it suggested that a number of issues would need to be consulted on.  A 
consultation on Protected Trust Deeds would be published to the same or similar timescales 
as the Debt Arrangement Scheme consultation already discussed.  An options paper had 
been was already been presented to the Minister for Community Safety for his consideration. 
 
Any consultation approved as a result of the review and the possible options would be 
forwarded to I – BUG members. 
 
AP2 Send a link to the I – BUG members when the Protected Trust Deed 
consultation was available. 
 
A discussion took place regarding Bankruptcy Restriction Orders (BRO) and Bankruptcy 
Restriction Undertakings (BRU).  There were no BROs issued and 9 BRUs signed since they 
were introduced.  Details of the BRUs had been registered on the Register of Insolvencies.  
Gillian Thompson stated that she had recently discussed the Regulation of Investigatory 
Powers (Scotland) Act 2000 with the Office of Surveillance Commissioners. At present the 
AiB was an approved user in respect of RiPSA and she stated that she felt that AiB should 
continue to have these powers for the foreseeable future.  
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John St Clair commented that the main restrictions for BROs were not being able to incur 
more than £500 credit and the stigma of being included in a public register.  He told the 
group that The Insolvency Service had resorted to “naming and shaming” people. 
      
6 Diligence 
 
Linda Clark told the I – BUG members that there were no statutory instruments to share with 
them.  Earnings arrestment tables were being amended and new regulations drafted.  AiB 
were in talks with the British Computer Society and payroll providers to confirm they were 
workable. 
 
Linda Clark went on to update the members on inhibition.  She had met with the Registers of 
Scotland and was putting steps in place to clarify issues around who could sign prescribed 
forms. 
 
Commencement and Rules of court regarding admiralty actions were still being discussed. 
 
Land Attachment was an ongoing issue since the whole subject was very complex. AiB 
expected to have an identified way forward soon. 
 
Gillian Thompson was having ongoing talks with Ministers regarding timescales for 
legislation.   It was possible that there would be a consultation to consider questions on the 
family home. This consultation would also pick up on some of the discussion points included 
in the final report of the Debt Action Forum.  Stakeholders would be invited and strongly 
encouraged to participate in the consultation process.  
 
When asked about the number of homes included in sequestration the members were 
informed that only a small percentage of in-house cases would include a home because of 
the number of low income low asset bankruptcies.  There were no figures available from 
agents or trustees.  This discussion was opened up to include homes with negative equity 
and how they would be treated. 
 
Linda Clark updated the members on the Bankruptcy and Diligence etc. (Scotland) Act 2007 
section 215 regarding the procedure and process for actions for removing.  The Court Rules 
Council would canvas the Convention Of Scottish Local Authorities (COSLA) and the 
housing charity Shelter as well as others.  Dorothy Lowe informed the members that there 
were few actual evictions.  
 
The issue of Bank Arrestments and the arrestees’ duty of disclosure was discussed.  There 
was no requirement for the banks to advise creditors of when arrestments were 
unsuccessful. There was no representative from the Council of Scottish Clearing Banks in 
attendance at the meeting. 
 
Action Point 3 Linda Clark and Dorothy Lowe to discuss this matter with the 
banks.  
 
Susan McPhee informed the members that some advisers felt that the banks were still 
applying the old rules.  Banks were not taking into account the protected minimum balance. 
 
Action Point 4 Citizen’s Advice Scotland to gather more information and update 
the I – BUG members. 
 
7 Debt Advice and Information Package (DAIP) leaflet 
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Linda Clark thanked the members who had provided feedback on the DAIP and stated that 
the revisions would go ahead as soon as time allowed.   
 
8  Debt Action Forum (DAF) 
 
Linda Clark stated that the DAF report had covered a number of issues which the forum had 
discussed.  The report was included as paper 04/08/03.  The Minister might well invite the 
DAF members back at a later date in a consultative role and to share their observations.   
 
9  Any other business 
 
a) The I – BUG members were informed that subject to ministerial approval there could 
be new legislation in response to the DAF report attached as paper 04/08/03.  This was as a 
result of the Scottish Government response to the DAF report, attached as paper 04/08/04. 
 
The bill could be introduced after parliamentary recess and could extend some protections to 
the family home. More radical questions around the family home in bankruptcy could be 
consulted on in due course.   
 
b) The Debtor Application Pack 1 (without concurrence of creditor) would be updated by 
the changes to the national minimum wage.  Wording of the application pack would be 
revisited at the same time. 
c) Gillian Thompson advised that this would be her last I – BUG meeting as she was 
retiring in September.  Her last day in Kilwinning would be 28 August 2009.  She invited the 
members to a lunch in Kilwinning on that day.  She would hold another event at the end of 
September in St Andrews House. Gillian stated that her successor would be Rosemary 
Winter-Scott who would be joining AiB from the Learning Connections Division.   
 
10 Date of future meetings 
 
 1 October 2009  2 December 2009 
 
All meetings will take place from 13:30 to 15:30 in both St Andrews House and Kilwinning. 
 
Corrine Hannigan 
Policy Development Officer 
Accountant in Bankruptcy 
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LETTER FROM ACCOUNTANT IN BANKRUPTCY TO THE LOCAL 
GOVERNMENT AND COMMUNITIES COMMITTEE 

 
1. You were recently provided a document containing details of engagement with 

stakeholders in connection with Part 2 of the above Bill.  I note that the 
document was subsequently posted on the Scottish Parliament website. 
 

2. I understand that you have since received some correspondence in relation to 
this document and having looked further into the matter I have identified some 
inaccuracies. 
 

3. I must apologise to you and to stakeholders for any misrepresentation that has 
arisen and assure you that this was completely unintended.  
 

4. In particular, the document contained the following inaccuracies: 
 

• In relation to three meetings (8 September, 16 September and 29 
October 2009) it was stated that the Institute of Chartered Accountants in 
Scotland (ICAS) was represented by Ann Condick.  The error shows the 
invitees and not attendees, in fact the organisation was represented on 
these occasions by Setutsi van Lare. 

 
• A meeting which took place on 4 September 2009 was included in error – 

this meeting was not in fact an engagement with stakeholders. 
 

• The meeting reported as taking place on 6 July 2009 actually took place 
on 7 July 2009. 

 
5. I have attached a corrected version of the table previously supplied which I 

would be grateful if you could substitute for the original on the website. 
 
6. I would like to stress that many of these meetings did not relate solely to the Bill 

but also covered a number of other issues.  However I am satisfied that the 
meetings now detailed all presented opportunities, for those who attended, to 
discuss issues considered at the Debt Action Forum and the measures 
contained in the Bill and that such issues were in fact discussed. 

 
7. I do not agree that these meetings did not involve stakeholder engagement and 

opportunity for discussion although it is true that stakeholders did not always 
provide feedback at these meetings. 

 
8. I intend to respond directly to the stakeholders who have written to the Local 

Government and Communities Committee about their concerns. 
 
Yours sincerely 
 
 
Rosemary Winter-Scott 
 
Enc: Information on Stakeholder Engagement
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SUBMISSION FROM A G TAGGART AND CO LTD 
 
1. This company provides a comprehensive advice service to people in 

financial difficulty throughout Scotland.  
 

2. One option for such clients (i.e. debtors) at present is the Protected Trust 
Deed, through which they may obtain a discharge from their debts, without 
the need for formal Bankruptcy.  Generally speaking they will pay 
contributions from income over a 3 year period, allowing their trustee to 
make a significant payment to creditors. The whole procedure is proposed 
to creditors at the start and is dependent on creditor acceptance. The 
trustee pays fees of £234 to the Accountant in Bankruptcy for each 
approved case.  
 

3. We believe that a consequence of the implementation of Part 2 of The 
Homeowner and Debtor Protection (Scotland) Bill as it stands at present 
would be to limit the availability of Protected Trust Deeds for debtors. We 
consider that this would be detrimental to the interests of both debtors and 
creditors.  
 

4. We are concerned that the usual consultation period has not been 
permitted. While we have noted that there appears to have been some 
consensus at the DAF meetings in respect of most of the matters covered 
in Part 1 of the Bill, this is not the case for Part 2. 
 

5. The specific areas where in our view there should be consultation are: - 
  

 Abolition of the failed trust deed criterion for sequestration; 

 The proposed Certificate, which excludes insolvency 
practitioners from appointment; 

 The exclusion of family homes from trust deeds while they 
remain included in sequestration; 

 The option of creditors to self-exclude from a protected trust 
deed. 

  
6. We would respectfully point out that one of the purposes of the Insolvency 

Act 1986 was to restrict the management of insolvency to qualified 
individuals holding insolvency permits or licences, which are subject to 
stringent training, regulatory and monitoring requirements. By moving 
insolvency work away from the profession, the Bill runs contrary to this 
objective of the 1986 Act. 
 

7. We would therefore ask you to withdraw Part 2 of this Bill.  
  

 David G E Brown 
A G Taggart & Co Ltd 

30 October 2009 
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SUBMISSION FROM ALAN W. ADIE 
 
Introduction to respondent 
1. I voluntarily surrendered my Insolvency Permit one month ago, having 

been in the insolvency profession for 26 years, and having founded my 
own insolvency practice just over 5 years ago, which had at one point in 
time 26 staff.  I have been Trustee in over 2,000 Trust Deeds and have 
lectured for the last 15 years on personal insolvency to students who are 
sitting the specialist insolvency examinations.  I was the author of a book 
on “Bankruptcy” in 1995, and I have been commissioned by Sweet & 
Maxwell, legal publishers, to write an updated version. This publication is 
of course being postponed until the proposed reforms come into force. I 
am a member of the Insolvency Practitioners Association. Being freelance, 
I do not have the same vested commercial interests as some other 
respondents in the insolvency profession. I have an obvious interest in 
some of the technical consequences of the proposed legislation. 

 
Background to Bill and process of Consultation 
2. The Repossessions Group of the Debt Action Forum (“DAF”) produced 

their Final Report which set out in Section 8 of that Report no more than 
28 recommendations. These had received unanimous approval by all 
members of the Repossession Group, and have since received little 
objection from any other party. Whilst I am unable to speak for the entire 
insolvency profession, I have heard no dissenting voices from insolvency 
practitioners.  
 

3. It was therefore anticipated that early legislation, with very little opposition, 
would be enacted to bring these recommendations into force, and the 
present Bill does just that in Part 1, and Section 11. 
 

4. Although many topics were discussed at full meetings of the DAF, it was 
emphasised in that report that there was absolutely no unanimity on 
matters discussed, this being in direct contrast to the finding of the sub-
group on Repossessions. Notwithstanding this lack of unanimity, and no 
specific recommendations emanating from the DAF, Sections 9 and 10 of 
the Bill have been introduced, and this despite promises that the matters 
discussed would be the subject of future consultation (Paragraph 9 of the 
Policy Memorandum). My understanding is that a Consultation document 
is to be issued in November, this being a precursor to the proposed 
separate “Debt and Family Homes (Scotland) Bill” (“the future Bill”). It 
seems exceedingly strange that Sections 9 and 10 of the present Bill, 
which are most relevant to the future Bill, are being rushed through when 
these proposals were promised to be part of the consultation.  
 

5. I am not prepared to accept an unsupported statement in Paragraph 9 of 
the Policy Memorandum “that there is a sufficiently broad basis to support 
primary legislation at the earliest opportunity”. 
 

6. The same paragraph suggests that the proposals will improve protection 
for home owners and debtors in Scotland. Some of the points which follow 
in my response cast doubt on whether these objectives are best achieved 
with rushed legislation without the promised consultation.  
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7. In the past 20 years the public in Scotland have been exposed to several 

pieces of bankruptcy legislation being rushed through without full 
consultation, and this should not happen again.  Whatever the ulterior 
motives of the draftsmen, it is foolish to tinker with some parts of the 
insolvency legislation, whilst leaving other directly related issues which will 
be discussed in the imminent consultation process, and those other 
matters will, if appropriate, be included in the future bill. 

 
Excluded family homes (Part 2 – Section 10) 
8. The principle of excluding a family home from a Trust Deed where there is 

“minimal or nil equity”  
 
9. (Paragraph 36 of the Policy Memorandum) may indeed be a good 

measure to further protect the debtor‟s principal private residence.  We 
have of course nothing spelt out as to the consistent method by which the 
equity should be determined, nor what is considered to be “minimal”, and 
this is the detail that is necessary before consent should be given to this 
proposed legislation.  In the past too much important detail has been left 
for future subordinate legislation in the form of rules or regulations, 
whether subject to negative or affirmative resolution.  All the important 
elements of the statutory process should be known and discussed at the 
same time, and only then brought into force. 

 
10. Paragraph 67 of the Policy Memorandum states that the Scottish 

Government were committed to consult on what changes, if any, might be 
appropriate to the way in which the family home is treated in Bankruptcy. 
What the draftsmen appear to have ignored is that there is in Scots Law 
two forms of personal bankruptcy, viz. sequestration (court procedure) 
and Trust Deed (non-court procedure).  The two procedures are 
inextricably intertwined, or should be. Both procedures can give debt relief 
(i.e. discharge of liabilities) without full payment having been made to the 
creditors, but the quid pro quo in both procedures is that all assets fall to 
the trustee either by judicial vesting in a sequestration or by legal 
conveyance in a trust deed. It is normal from a hierarchal point of view for 
what happens in a sequestration to dictate what happens in a Trust Deed. 

 
11. What is proposed in Section 10 of the present Bill is that a family home 

(within certain unknown equity parameters) be excluded from a Trust 
Deed, but the decision on what happens in sequestration will be the 
subject of imminent consultation for inclusion in the future Bill. The Scottish 
Government officials have been very consistent over the years in arguing 
that bankruptcy reforms have to be introduced in what is described as “a 
joined-up package”. What could be less “joined-up” than what we have 
here?  

 
12. The definition of a Trust Deed which is allowed to become protected 

(Section 5 (4A) of the 1985 Act) refers to estate which is conveyed to a 
trustee, other than those assets which are exempted from vesting in a 
trustee in sequestration in terms of Section 33 of the 1985 Act.  This 
definition is remarkably simple. If assets are proposed to be to be excluded 
from Trust Deeds, it makes sense to have the identical exclusion to both 
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forms of bankruptcy procedure at the same time. After full consultation with 
stakeholders, the proposed amendments should be far more competently 
incorporated in the future Bill, with the necessary amendments to 
exemptions for vesting under Section 33, with the result that no 
amendment to the definition of a Trust Deed is necessary.  This will 
remove the rather cumbersome amendment which is proposed to the 
definition of a Trust Deed. It is really difficult to understand why this logical 
approach has not been undertaken.  This simple, logical, and 
simultaneous amendment will produce true joined-up legislative changes.  
Surely the objective of statutory proposals is to make life simple for people 
rather than the reverse.  

 
13. There are no grounds for rushing through the exclusion of a family home 

from a Trust Deed without at the same time adopting the identical 
approach with sequestration. 

 
14. If the argument is that the family home is more at risk of a forced sale in a 

Trust Deed as opposed to sequestration, then this is absolute nonsense. 
The Committee have been provided by the Institute of Chartered 
Accountants in Scotland with statistics which belie this assumption.  At a 
recent meeting with the AiB staff, not one of the many insolvency 
practitioners present could recall one forced sale within a Trust Deed.  In 
all the 2,000 Trust Deeds where I was appointed Trustee did I have never 
have to force the sale of property.  When questioned as to why the 
members of the DAF seemed to be of this incorrect assumption, reference 
was made to the lobbying of ministers by a few constituents who were 
being given a “hard time”.  Such action can produce a quite inaccurate 
picture of what the practical reality is, and I would urge the Committee to 
base its decisions not on inaccurate perception but on the realities of fact 
and statistics. If such speed is required to protect home owners, and that is 
extremely debatable, there is more requirement to exclude family homes 
from sequestration rather than Trust Deeds. 

 
15. Rare events can arise (e.g.  the unexpected separation and divorce of a 

couple), where co-operation from one or more of the home owners has 
ceased, and there is a necessity to realise the equity in the family home. A 
Trustee in a Trust Deed would normally petition to convert the case to a 
sequestration in order that the formal procedures of Section 40 of the 1985 
Act can be invoked, if necessary.  The proposals in Section 11 (a) of the 
Bill to extend Section 40 to Trust Deeds will make life much easier in such 
rare situations. 
 

16. Whilst there may be agreement in principle to the exclusion in part of the 
family home,  it is inappropriate to bring into force Sections 9 and 10  of 
the present Bill for the following reasons: - 

 

 There is no mass eviction of debtors in Trust Deeds which require such 
rushed and confused legislation 

 The exclusion of the family home is pertinent to both sequestrations 
and Trust Deeds,  and should be the subject of simultaneous 
consultation, and simultaneous non-cumbersome legislation, all of 
which can come into force in the very near future 
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 Agreement should be reached on what is meant by “minimum equity” 
since this is fundamental to obtaining agreement in the consultation 
process. The same figures should apply to Trust Deeds and 
sequestrations. This should not be left to future arbitrary subordinate 
legislation 

 
 
“Excluded creditor” from Trust Deed (Section 10 (b) of the Bill)  
17. Neither the Bill itself nor any of the accompanying documentation make it 

clear what the intention is with this proposal. Are we to believe that any 
unsecured creditors can opt, with no agreement from the debtor, to 
exclude themselves from the Trust Deed, and allow themselves to pursue 
the debtor after the Trust Deed is terminated, since they have not 
discharged the debtor from the liability.  If this is the intention, it is very 
difficult to see where this fits in with the “Debtor Protection” aspect of the 
Bill.  
 

18. Regrettably the policy maker, the Accountant in Bankruptcy (“AiB”), has 
been unable within the last 14 days to advise me specifically as to what is 
meant here. It has been necessary for the AiB to seek the advice of the 
legal draftsmen to answer my question. The answer is not yet available as 
at the time of this submission, so I regret that I have been unable to 
properly address this mystery, not assisted by the unreasonably short 29-
day period given for responses to this Bill.  
 

19. The only example of an excluded creditor in the Policy Memorandum (Para 
65 of the Explanatory Notes) is that of a secured creditor. If it is thought 
that there is a need to exclude a secured creditor from a Trust Deed, this 
infers that the debtor in a Trust Deed can sometimes be discharged from 
the liability due to a secured creditor.  This of course is ridiculous, since 
Section 55 of the 1985 Act does not allow this in sequestration, so are we 
to believe that there can be a benefit to a debtor by obtaining a discharge 
from a secured liability by granting a Trust Deed as opposed to seeking 
self-sequestration. The entire premise is nonsense, and certainly makes 
one wonder as to the knowledge of those setting the policy and legislation.  
How can a respondent comment on proposed legislation when the policy 
makers do not even know themselves what is meant by it? 
 

20. If it is thought that a secured liability needs to be excluded, simply because 
the secured asset over which the secured liability is itself excluded, then 
this is completely irrational and in conflict with Scots Law principles.  

 
 
 
CERTIFICATE FOR SEQUESTRATION (Section 9 of the Bill) 

21. This highly significant proposal is an issue related to Debt (“the future 
Bill”) not Home Ownership (“The present Bill”).  This was an issue which 
did not receive unanimous support at the DAF, and was promised to be 
part of a wide-ranging consultation. At what point does the Scottish 
Government break its promises to stakeholders in respect of 
consultation? I hardly consider that an internal view taken is sufficient to 
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justify the decision that a certain route should be followed, and that same 
route rushed into legislation without full consideration. 
 

22. The Certificate for Sequestration may well be a good idea in principle, 
but the consequences require to be fully understood, and perhaps it is 
only those advisers at the “coal face” who fully understand the situation, 
rather than the policy makers.   
 

23. The Restricted Access report (Dryburgh 2008) is referred to on Page 15 
of the SPICe Briefing and suggests that 81% of CAB debt clients are 
unable to access DAS because of low disposable income. This is likely 
therefore also to apply if that same debtor client was looking to enter a 
Trust Deed. 

24. There is therefore a very high number of debtors who fall outwith the 
LILA criteria and cannot at present self-sequestrate. 
 

25. If a debtor wishes debt relief, rather than payment in full of his debts, and 
he at present does not qualify to self-sequestrate, the only alternative 
procedure is a Trust Deed. This is a major factor in the high volume of 
Trust Deeds, and with the objective of a Trust Deed being to give a 
reasonable return to creditors, some debtors are stretching themselves 
to the limit with the level of the contribution which they are making.  This 
contribution is very often far greater than would be expected in a 
sequestration. The creditors are in very many cases getting a better deal 
than in a sequestration.  With the introduction of Certification, the number 
of debtors who, if correctly advised, will choose sequestration rather than 
Trust Deed is very high. Whilst I am aware that this legislation is debtor-
friendly and that is what at present is politically popular, promised 
consultation on this proposal may allow a striking of a fairer balance 
between the interests of the debtor and the interests of the creditors. 
 

26. Bearing in mind the previous two paragraphs it is very difficult to agree 
with estimate by the Accountant in Bankruptcy in the Financial 
Memorandum (Para 107) that there will be an increase of only 500 
sequestrations per annum by virtue of the new Certification route.  I am 
sure that I am not alone in this view, and if so, both the quantum of the 
financial implications and the staffing requirements of the AiB (as spelt 
out in Paragraphs 109 and 119 of the Financial Memorandum) are 
dramatically underestimated. 
 

Certificate for Sequestration – the mandatory appointment of the 
Accountant in Bankruptcy as Trustee (Section 9(1) of the Bill) 
27. The SPICe Information Centre Report confirms on Page 19 that “that 

neither removing existing routes to bankruptcy nor appointing the 
Accountant in Bankruptcy as the trustee in certificate for sequestration 
cases was discussed at the DAF.” 
 

28. The assumption in Paragraph 31 of the Policy Memorandum is 
fundamentally flawed where it states that “we consider that a debtor who is 
unable to demonstrate apparent insolvency is likely to have limited means 
to contribute to the costs of administering their estate”. I challenge the 
policy makers to provide statistics to justify this comment.  Again I would 
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emphasise that those advisers at the coal face are far more aware than 
the policy makers of the situation with debtors whom they are advising.  
There are very many debtors who can make sizeable contributions to their 
sequestration, and there is no correlation between this situation and the 
absence or otherwise of apparent insolvency. The policy makers have 
therefore erred in their assumptions.  The outcome of this error is that the 
same policy makers would inherit all these sequestration appointments , 
when there is no reason to remove the right of the debtor to nominate the 
private insolvency practitioner of his choice.  If the debtor who in future 
self-sequestrates on the grounds of apparent insolvency is still entitled to 
nominate an insolvency practitioner, what conceivable logic is there to 
deprive the rights of the debtor to have the same choice when a Certificate 
of Sequestration is granted. There is no logic to this “stealth” proposal, 
which has not been the subject of consultation. 

 
The Trust Deed “refused protected status route” (Section 9 (2) (c)) 
29. This phrase “refused protected status route” has been introduced by 

Paragraph 53 of the Explanatory Notes. It is proposed by the policy 
makers that thus route to sequestration be closed. The grounds are that 
the Certification route is adequate to take account of all such situations. 
The obvious consequence of enacting this repeal is that all self-
sequestrations emanating from the “refused protected status route” will 
now be administered by the AiB.  The proposed domination of personal 
insolvency by the AiB, whether deliberate or not, is extremely concerning. 
 

30. If the objectives of this Bill are to give choice and rights to the debtor, why 
remove from the debtor the right to have his nominated insolvency 
practitioner administer his own self-sequestration, a right which he 
presently has by statute?  In addition the insolvency practitioner is the 
party who has full knowledge of the debtor‟s personal and financial 
circumstances, gained by obtaining the necessary information to present 
the Trust Deed proposals to the creditors.  Can it really be sensible to have 
the debtor inconvenienced with duplicate questioning by a new party, and 
indeed is this in the best interest of the creditors with the unnecessary time 
costs of a learning curve by the staff of the AiB causing a depletion of the 
fund available to the creditors? 

 
 
 
 
Certificate for Sequestration - Conclusions  
31. If all the proposals in the Bill are brought into force without amendment, 

where most have not been the subject of consultation, the effect on the 
insolvency profession would be the following: - 

 There would be a far greater number of sequestrations than 500 per 
annum, and a consequent substantial reduction in the number of Trust 
Deeds. Whilst this may not be a bad thing for debtors, it would result in 
the AiB handling all these cases, and the insolvency profession being 
removed from all such appointments 

 There is no requirement whatsoever for the AiB to be mandatorily 
appointed in all Certification cases.  The debtor should remain to have 
the choice to nominate his own insolvency practitioner 
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  The insolvency profession who are at present handling all Trust Deeds 
will be unable to retain the supervening sequestration appointment in 
cases where the Trust deed fails to become protected due to creditors‟ 
objections which fail to become protected 

 
32. The enacting of these proposals, some of which are illogical, will have a 

significant effect on the insolvency profession. To opine in Paragraph 138 
of the Financial Memorandum that the effects of the proposed legislation 
will be “cost-neutral” for Insolvency Practitioners is nonsense. 

 
Abolition of certain requirements to advertise in Edinburgh Gazette 
(Section 12) 
33. Whilst I am sure that the combination of savings of both costs and 

administration time will be welcomed by most parties, it would have been 
more reassuring to read in the Explanatory Notes as to how certain 
technical issues will be resolved in the event of this repeal going ahead. 
 

34. Section 32 (9) (b) of the 1985 Act gives certain dispensation to creditors 
who continue to deal with the debtor whilst unaware of the sequestration.  
In particular banking transactions are exempted by virtue of Section 32 (9) 
(b) (iii), and the leading case on this matter is Minhas Trustee v Bank of 
Scotland 1990 SLT 23, where the date of the notice in the Edinburgh 
Gazette was deemed the relevant date of notification, any transactions 
carried out by a Bank in the ordinary course of business were protected 
between the date of sequestration and the date of the Gazette notice. 
 

35. How are Banks and creditors going to substitute for their scrutiny of the 
Gazette notices? It would have to be essential for the Register of 
Insolvencies to be able to produce a daily report of new entries.  Do I 
assume that such a report will be available, and that this repeal will not be 
enacted until such time as the Register of Insolvencies can produce such a 
report?   

 
The growth of the Accountant in Bankruptcy as an Executive Agency  
36. At the recent meeting of AiB staff and the insolvency profession it was 

stated that the staffing in this Agency had increased from 94 to 126 in a 
relatively short period of time.   
 

37. Whilst it is of course recognised that the present economic climate is 
resulting in ever increasing debt problems, far too little cognisance is taken 
of the insolvency profession and the input which it can and should make 
into the process. The Committee will have been inundated with 
representations about what appears to be the nationalisation of personal 
insolvency. I do not consider this feeling to be one of professional or 
institutional paranoia. The Committee will also have been advised of the 
heavy regulation of the insolvency profession by recognised professional 
bodies, and of the many years experience and training imposed on 
insolvency practitioners by the insolvency regulators , and the surprising 
lack of requirement of any of this on the part of the AiB staff.   
 

38. It is difficult not to infer that the policy makers have an agenda – and that 
this agenda is to sweep up everything that they can under the control of 
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the AiB. This proposed legislation flies completely in the face of present 
and future concerns on ability to manage Governmental Budgets, and the 
present and future close scrutiny on the costs incurred in public sector jobs 
and appointments. It is difficult to believe that the results of the proposals 
in the Bill are unintentional , particularly bearing in mind these have 
introduced by “stealth”, without any consultation, and have become part of 
a Home Owner Bill, rather than being given full consultation, and being 
introduced in future legislation which is more appropriate, viz. The Debt 
and Family Homes (Scotland) Bill. 
 

39. These simple and apparently innocuous recommendations could result in 
job losses in a private profession matched by an ever increasing workforce 
in a Government Agency with the consequent unnecessary extra costs to 
the public purse.  

 
Recommendation 
40. In view of the absence of promised consultation on the measures 

proposed in Sections 9 & 10 of the present Bill, that these Sections be 
removed from the present Bill, and be the subject of consultation, and 
thereafter inclusion, with any necessary amendments, in “The Debt and 
Family Homes (Scotland) Bill”. 

 
 
 
 
Alan W Adie 
 
30 October 2009 
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SUBMISSION FROM ALAN MCINTOSH 
 
1. I am writing this piece as the majority of submissions which have been 

submitted to the committee come from the Insolvency and credit industry. 
As someone who is employed in the money advice sector and has 
previously been employed in the Insolvency Industry, I believe I can 
provide the committee with another perspective. The views represented 
below are my own. 

 
The exclusion of homes in trust deeds 
 
Small Amount of Equity Cases 
2. With regards the proposals that the debtor‟s family home may be excluded 

in a trust deed, I understand this would only be with the agreement of the 
Trustee and the creditors (subject to the current voting rules for Trust 
Deeds becoming protected). 
 

3. I take the view such proposals would be helpful in protecting debtors and 
would not result in any detriment to the vast majority of creditors in cases 
where there are small amounts of equity. The practice is to some extent 
already prevalent in many trust deeds, with small amounts of equity being 
disregarded by trustees and nominal amounts being accepted for that 
equity, rather than full value payments.  An example of this is where a third 
party agrees to pay £500 for £3-4,000 equity held in a home.  
 

4. Often, however, a debtor does not have a third party who can make these 
payments, or does not wish to discuss their financial situation with other 
family members in order to secure a third party who can make payments. 
In reality, therefore, these payments are made by the debtor themselves 
and it is “said” the third party is making the payment.  
 

5. This, however, can be risky for the debtor as the onus is on them to ensure 
the nominal payment is made. As a Money Adviser I have came across 
numerous cases where after signing the trust deed the debtor heard 
nothing more about the nominal payment and did not know how or when 
the payment should be made. At the end of the Trust Deed the debtor still 
expected to be able to pay the £500, but was told as the payment was not 
made at the beginning, the house had to be re-valued. The debtor was 
then expected to pay substantially more due to house price increases and 
occasionally had to sell their home.  
 

6. Considering it is often the debtor themselves that make these payments, I 
see no harm in making proposals to creditors that these assets be 
excluded. This is likely to encourage debtors to work harder to make offers 
that will be acceptable to creditors. It is also likely that those fictitious 
payments they make through third parties would be paid as part of an 
increased contributions to have the home exempted.  

 
 
 
Higher levels of Equity Cases 
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7. Debates on personal insolvency often concern the debtor and creditor‟s 
interests. I believe in terms of Trust Deeds and Sequestrations, Society‟s 
interests need to feature higher up and be represented. Often the 
insolvency is the result of the debtor‟s and creditor‟s errors in judgement, 
but it is the taxpayer and the debtor‟s wider family who suffer and have to 
bear the real costs. I do, therefore, believe strongly there should be 
mandatory protection of limited amounts of equity in family homes to 
protect the interests of debtor‟s families and society‟s wider interests. 
 

8. ICAS and the Insolvency industry have stated there are few forced 
ejections of debtors from their homes. This is correct; however, no mention 
is made of how many homes are surrendered voluntarily after advice is 
obtained from the trustee that there is no alternative, which is invariably 
correct. In such cases debtors understand the value of cooperating with 
their trustees and avoiding distressing court appearances. They will often 
prefer to avoid leaving their homes without having made alternative 
arrangements and, therefore, will co-operate with the trustee than have the 
home forcibly sold from under them. 
 

9. Regardless of this, the wider social costs have to be considered. Many 
debtors when they take out unsecured borrowing do not understand their 
homes may be at risk. They are not warned in the way they are if they take 
out secured borrowing, that if they cannot maintain payments, there homes 
may be at risk, but borrowers are often seen as more credit worthy for 
unsecured borrowing because they are homeowners with equity. Also, 
often in the situation where there are joint owners, one owner may take out 
unsecured lending, placing the whole family‟s home at risk without the 
other knowing (which would not be possible with secured lending). Often 
when homes do have to be surrendered it is local authorities and social 
services which bear the costs and it is the children and their education 
which suffers.  
 

10. Also many homeowners who are insolvent apply for the Scottish 
Government‟s Mortgage to Rent Scheme, which allows the trustee to 
realise the full equity in the home where the application is successful (this 
should be contrasted with the situation where the debtor is accepted into 
the Scheme and is not insolvent, where only limited amounts of equity are 
paid to the debtor). This is a cost to the taxpayer and the extra amounts 
that are paid to trustees are taxpayer‟s money which is used to pay 
dividends to unsecured creditors and the fees of trustees. 
 

11. One concern I do have is the Insolvency industry, as can be gleamed from 
their submissions to this committee, may be reluctant to make proposals 
that houses be exempted from trust deeds. Also creditors may object, 
ensuring the trust deed becomes a bankruptcy, where no such protection 
will be available.  I, therefore, believe consideration should be given to the 
mandatory protection of certain levels of equity in the family home in both 
Trust Deeds and Bankruptcies. 
 

12. In the DAF the exemption of dwellinghouses was considered and an 
example was given of someone with £200,000 equity being made 
insolvent, but being allowed to keep their home (I also covered this issue 
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in SCOLAG April 2009, issue 378). This is an extreme example and other 
examples are available. For example, if the vast majority of borrowers can 
only borrow 80% LTV, the level of protection could be determined by 
taking the average price of a home in the bottom 25% of the housing 
market and then agreeing the level of equity that would be protected 
should be 20% of that average price. This would protect those least able to 
downsize, but where they have levels of equity above 20%, still require 
them to realise what the market will allow. Where people have higher 
valued homes, they would have the option of downsizing.   
 

13. With regards the concerns that credit may become less available in 
Scotland than in other parts of the UK, or more expensive, it should be 
noted it is common in the United States and Canada for equity to be 
protected in family homes. (It would be interesting to know if credit is more 
expensive and less accessible in New York, than in the UK where there 
are no such rules; or whether the cost or availability of credit varies from 
state to state in the USA, where different levels of protection exist). 
 

14. Also the Scottish legal system with regards recovery has always differed 
from that of the rest of the UK and to date this has had no appreciable 
affect on the availability or cost of credit in Scotland. If the credit industry is 
saying that the cost of unsecured lending could increase if equity in the 
family home was protected, then more research must be done into what 
effect protecting small amounts of equity would have on the  average 
dividend paid to creditors (I suspect it would be minimal). 
 

15. Alternatively, if debtor‟s homes were protected to some degree, this may 
make some creditors more responsible in their lending and propose 
secured lending where unsecured lending would not be in their interests. 
This would ensure all owners of the home are aware of the risk and have a 
cautionary effect on the debtor. Some have said this will increase the risk 
of lending, but in my experience secured lending, although more riskier, is 
often cheaper than unsecured lending for the debtor. For the creditor it is 
also likely to be less expensive overall, as the risks of default are lower. 

 
Certification Route into Bankruptcy 
16. I am concerned with the proposals that debtors will not be able to appoint 

their own practitioner after applying for bankruptcy, if the proposed 
certificated route is used. I believe this will be detrimental to the interests 
of debtors. I believe it is to prevent conflicts of interest, between the 
Insolvency Practitioners‟ role in certificating that the debtor cannot pay 
their debts and then the debtor appointing that IP as their trustee in 
sequestration.  
 

17. If there is a concern IPs may abuse this role, logically it needs to be asked 
why an IP can be appointed as a trustee after advising a debtor to apply 
for bankruptcy on the basis of apparent insolvency; or when an IP advises 
a debtor that they are suitable for a trust deed, why they can be appointed 
as the trustee in the trust deed. In the hundreds of Trust Deeds and 
Bankruptcies I have been involved in, I have only heard of a handful of 
cases where the IP has abused this role, which would be more adequately 
dealt with by their professional body than uncompetitive legislation. 
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18. Also as it appears money advisers employed by CABx and local 

authorities will also be able to certificate that debtors are insolvent. Why, 
when this does occur, should the debtor not be able to appoint their own 
trustee? Where is the conflict of interest between a money adviser 
certificating that a debtor cannot pay their debts as they fall due and the 
debtor subsequently appointing a private sector trustee to administer their 
sequestration? Money Advisers and IPS are independent of each other 
and whereas the money adviser‟s primary role is to protect the welfare of 
the debtor, the IPs role is to act in the interests of the creditors. 
 

19. No regard seems to be taken also of the fact that the provision of advice 
and guidance by an Insolvency Practitioner, prior to being appointed a 
trustee, can be invaluable for both the debtor and creditor. First, it makes 
the whole process less frightening for the debtor and also gains their 
cooperation in helping swell the estate. IPs are often used by money 
advisers in CABx and Local authorities to advise a debtor prior to signing a 
trust deed or going bankrupt. This aides the debtor in that they can be told 
what contributions they will be expected to pay and how their assets will be 
dealt with and realised. It also often means when the debtor signs the trust 
deed or applies for bankruptcy, they do so fully informed and in a 
cooperative mood, ensuring the estate is swelled at minimum costs. 
 

20. Problems arise often when the debtor has a trustee or agent appointed 
that they have not previously met. Costly disputes can arise with regards 
the value of assets and levels of contributions that need to paid. This is not 
aided by the fact that different trigger figures are often used by IPs and 
Money advisers to determine debtor‟s disposable incomes, with some IPs 
being prepared to accept the Money Advice Trust/BBA trigger figures, 
whilst other use the Consumer Credit Counselling Services trigger figures. 
The variation between these figures can, in extreme cases, amount to 
hundreds of pounds per month. Many in the insolvency industry claim they 
must use the CCCS figures because of the policies of The Insolvency 
Exchange (TIX) who represent many creditors in Trust Deeds. However, 
this is despite the fact many of the creditors in Trust Deeds, represented 
by TIX, have signed up to the Money Advice Trust/BBA Trigger figures and 
accept them in repayment plans. Also, whereas some IPs will disregard 
£3-4,000 of equity in the family home, on the basis this is justified as it 
reflects the costs that would be incurred if the family home was forcibly 
sold, others will not.  
 

21. Allowing debtors to appoint their own Trustees would be in the interests of 
increasing transparency with regards the whole insolvency procedure and 
encouraging debtor cooperation. 
 

22. Finally, there is a commercial risk in any bankruptcy that should the debtor 
suffer a change of circumstances and cannot make a contribution, the 
Trustee has to incur the costs of administering the bankruptcy. When the 
private sector is prepared to accept this risk, I cannot understand why only 
the AIB should be appointed Trustee, possibly resulting in the public purse 
incurring the costs. 
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23. Likewise, where a Trust Deed fails, I cannot understand why the Trustee 
should not be appointed Trustee in the debtor‟s bankruptcy. This appears 
to be designed to commercially punish the Trustee, who has already 
incurred costs signing up the Trust Deed and will not be able to recover 
these. A perfectly reasonable Trust Deed may be objected to by an 
unreasonable creditor, who objects on principle, even to the detriment of 
the remaining body of creditors. This should not be encouraged.  If the 
creditors have concerns in relation to the Trustee‟s fees or levels of 
proposed dividends, the Bankruptcy (Scotland) Act 1985 currently allows 
the creditors to attend the statutory meeting and raise these concerns and 
even appoint another trustee. We should not be implementing rules which 
encourage less, rather than greater creditor involvement.  
 
 
 
Alan McIntosh 
 
2 November 2009 
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SUBMISSION FROM ALEXINE MCGETTIGAN, PKF (UK) LLP 
 
1. I am a personal insolvency case administrator at PKF (UK) LLP and write 

to confirm that I wholly support Bryan Jackson's submission concerning 
the above bill. 
 

2. I am concerned at the lack of consultation both in timescale and with the 
relevant stakeholders, in reference to protected trust deeds and the family 
home.  I believe the proposed changes will be open to abuse by 
unscrupulous debtors and disadvantage Scotland's economy, in relation to 
the rest of the UK. 
 

3. On a more personal level, I will face the threat of redundancy if this 
legislation proceeds and perhaps rather ironically my family home will be 
at risk.   
 

4. In conclusion, due to the wide reaching consequences of the Bill full 
consultation with all relevant parties is required. 

 
Alexine McGettigan 
PKF (UK) LLP 
 
30 October 2009 
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SUBMISSION FROM ANDREW KENNEDY 

1. I refer to the recently introduced Homeowner and Debtor Protection (Scotland) 
Bill. I have real concerns about what is being proposed in Part 2 of the Bill. 
Behind the glossy headlines this Bill will have far reaching consequences for 
debtors, creditors and the people of Scotland.  

2. The Bill is badly drafted as the policy officials did not engage properly with the 
relevant stakeholders either by not inviting them to join the Debt Action Forum 
(DAF) or not making the members of the DAF aware that they were part of a 
formal consultation process and they were misled re confidentiality which 
meant they could not consult properly with their members. As a result the 
Homeowner and Debtor Protection (Scotland) Bill could actually put 
homes at risk. 

3. We only need to cast our minds back a few months when the DAS 
regulations were revoked at the last minute. This was due to a lack of 
any sort of consultation with stakeholders and an understanding about 
the real issues. It appears that despite this lessons have not been 
learned. 

4. Despite several assurances that there was nothing radical in the Bill we are 
now faced with some fundamental changes to personal insolvency legislation 
for some time without any real consultation. 

5. I am fully supportive of the principles of the Bill however I have real concern 
that the protection for the debtor is not balanced with the interests of creditors 
and that it severely restricts both debtor and creditor choice in respect of debt 
relief. 

6. The aims of the bill are to provide greater safeguards for the family home in 
the insolvency process and also to ensure that all debtors can access a debt 
relief mechanism, including more flexibility for trust deeds. The changes in 
relation to personal insolvency have either not been discussed by the Debt 
Action Forum or the forum concluded that they would require full public 
consultation. This consultation hasn‟t happened. 

7. There is no logical explanation why a debtor should be deprived of choice by 
only being able to appoint the AIB through the new Certificate of 
Sequestration, leaving aside the question of whether this contravenes EU 
competition Law. I have a real concern that this may leave many debtors 
vulnerable. In practice an Insolvency Practitioner can have several meetings 
with a debtor (free of charge) and will explain in detail what would happen re 
asset realisation, collection of contributions etc should the trust deed not 
become protected as it is very likely that they will be the trustee in the 
resultant Sequestration. By taking away the choice you are taking away 
the re-assurance and support to the debtor at the most vulnerable stage. 
It would also mean that they would have to go through the whole 
process again which could be very daunting. So much so that they may 
not access the system at all. If I put myself into the shoes of the debtor I 
would want to sit down and have a face to face discussion with a properly 
regulated and qualified expert before entering into any process which 
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would affect my house. This will not happen if the Bill goes through as 
drafted. 

8. There is also a huge impact here in terms of cost to the public purse. If you 
allow private sector IPs to be appointed through the Certificate of 
Sequestration route then not only would there be no cost to the public purse 
there would actually be an income to the State. If the certification cases are 
solely to be dealt with by the AIB then this would lead to a substantial 
cost to the public purse. 

9. In terms of who the authorised persons should be, in my opinion it should only 
be Insolvency Practitioners. An inability to pay debts as and when they fall 
due is called practical insolvency which is different to absolute insolvency in 
that it doesn‟t take account of any assets. This could potentially be a 
technically complex area which should only really be decided upon by 
properly qualified and regulated experts. I know that there  is a real 
nervousness in the money advice community about having to sign this 
certificate and the potential personal liability and lack of public indemnity 
insurance. In terms of solicitors this is such a wide term that I do not think this 
is appropriate. You may as well include doctors and other professionals if you 
are going to leave the definition so loose. 

10. The area of most concern and is the most complex is the changing of the 
definition of the trust deed to allow the possible exemption of assets and 
including the family home and creditors. This was acknowledged by Section 
4.3 of the Final Debt Action Forum Report which said. 

“Members accepted that the whole subject of action against property 
was complicated and affected a lot of areas. They agreed that this paper 
raised a  
number of issues which should only be considered after full public 
consultation”  

11. To have this conclusion from the DAF and then find concrete proposals of 
how property was to be dealt with contained in the Bill is somewhat surprising 
to say the least. 

12. Notwithstanding the lack of any sort of consultation the timing is somewhat 
strange. as apparently in November a consultation will begin on the Debt and 
Family Homes Bill where the subject of property in Sequestration will be 
discussed. We also have the DAS consultation ongoing at present which also 
deals with protection of the debtor‟s family home. There is a definite lack of 
cohesion here and there is an uncertainty and lack of clarity surrounding the 
family home and how it should be treated in personal insolvency. It is too 
significant an issue to be decided without full and proper public consultation.  

13. The AIB had previously put forward proposals for a “fast track protected 
trust deed” where the AIB would be trustee. Many people have concerns that 
the exclusion of the home is not to do with debtor protection at all and is 
simply to pave the way for this process to be implemented and ultimately to 
make the administration process easier for the AIB. 
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14. What is being proposed is simply a State run Protected Trust Deed process 
which does not offer anything that is not catered for by the current trust 
deed process and will involve unnecessary cost to the State where 
currently there is none. In summary it is simply an attempt to take a chunk of 
work from the private sector.  

15. There was a suggestion that the “fast track protected trust deed” and the other 
debt relief mechanisms administered by the AIB will be accessed through an 
online portal. IPs, money advisors and creditors agree that whilst debtors 
should have easy access to the various debt remedy solutions, including trust 
deeds, an online portal is not the answer. Many people who are experiencing 
financial difficulties have problems which are complex in nature and as such 
the options open to them are not always straightforward. There is a genuine 
need for them to be able to access advice before entering any sort of process 
from properly qualified and regulated experts. They currently get this from 
insolvency practitioners and other agencies. As previously stated the advice 
given by IPs is free and often involves several meetings. 

16. The exclusion of the family home also has huge implications for the 
Debt Arrangement Scheme, a scheme which has already had a 
substantial investment by the state. After all why would you enter the DAS 
and pay off your debt over a longer period when you can enter a trust deed for 
three years. It may not be the intention of the Bill to make DAS obsolete 
but that is a real possibility that this will happen and there is a real 
danger of creating a “don‟t need to pay” culture. 

17. You would think that for such a radical change in policy there must be real 
problems with people being forced to sell their homes in trust deeds? This is 
not the case. A study of nearly 1000 protected trust deed cases by the 
Institute Of Chartered Accountants of Scotland showed that there were 
no forced sales. I am not surprised by this as the IP, creditor and legal 
communities ensure protected trust deed debtors rarely lose their homes. The 
protected trust deed is a voluntary procedure and the IP explains in detail how 
the equity is to be dealt with before the debtor enters the trust deed is signed. 

18. In a recent AIB report they stated that of the trust deeds studied 90% were 
either contribution only or had assets under £10,000. Rather than fully exempt 
family homes you could simply exempt the first £10,000 instead. This would 
solve the perceived problem and would strike a fair and reasonable balance 
between the interests of debtors and creditors. 

19. The measures could either be legislative by introducing regulations to exempt 
the first £10,000. Or non-legislative by the relevant stakeholders agreeing 
what was an acceptable amount to exempt and then agreeing a protocol. This 
would result in very few trust deeds not becoming protected and would afford 
the debtor greater protection which would be fair and balanced. You could 
then give the AIB extra supervisory power on property cases and pay a 
modest amount for this role which would bring in extra income for the State 
and give the AIB full visibility on trust deed cases with property. 

20. Having said that the exclusion of the family home is a very technically 
complex subject which affects a lot of areas and should be removed 
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from the Bill forthwith. It is too significant an issue to be decided without 
full and proper public consultation where the relevant stakeholders 
within the Insolvency, credit and money advice industries should be 
engaged properly.  

21. The major creditors who vote on the trust deed process were not involved in 
the DAF and they were not consulted properly before the Bill was introduced. 
There is a lack  of information contained within the Bill on how this will work in 
practice and whilst I know creditors have no appetite for debtors to lose their 
homes it is very likely that will feel that the Bill does not strike a balance 
between debtor and creditor interests and therefore there is a real danger that 
they will object to trust deeds which exclude the family home and therefore the 
debtor will have only one real choice which is an AIB administered 
Sequestration, where their home may be at risk. 

22. If that happens then a Bill designed to protect homeowners may have 
the opposite effect. 

23. In terms of small businesses unsecured creditors, HM Revenue & Customs; 
and others expect to be paid for services or credit. Legislation that may 
undermine this basic principle would have a damaging effect on many 
thousands of small and micro businesses across Scotland, as they often lack 
the sophisticated credit control systems of larger businesses. Cash flow is 
particularly important at this time and we would not wish to see the 
introduction of any measure that would make this more difficult. 

24. Smaller businesses in Scotland and Scottish consumers could also be 
affected by cost of, and access to borrowing in Scotland. 

25. In terms of collection it could mean lenders become much more aggressive 
and will be much more likely to petition for Sequestration at the first sign that a 
debtor is not able to pay. Apparent insolvency is constituted by signing a trust 
deed and I don‟t think it will be too difficult for a creditor to short circuit the 
process and persuade a sheriff to award Sequestration on that basis. 
 

26. In summary if the Bill goes through as drafted it will create some “unintended 
consequences” which are  

 Create “debtors charter” open to abuse 

 Put more homes at risk 

 Involve a substantial and unnecessary cost to the State where currently 
there is none 

 Put small businesses and tradesmen at additional risk 

 Deny debtor choice and leave many debtors vulnerable 

 Increase number of creditor Sequestration petitions 

 Disadvantage those who reside in homes outside the definition of “a 
family home” 

 Leave money advisors personally exposed 
Andrew Kennedy 
30/10/09 
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SUBMISSION FROM ANGELA MCINTYRE, PKF (UK) LLP 
 
1. I am a taxpayer, a member of the electorate and an individual who has 

worked within insolvency for 18 years, as an employee of the Corporate 
Recovery & Insolvency Department of PKF (UK) LLP in Glasgow.   
 

2. I fully endorse the submission of my employer, Bryan Jackson; however, 
note my own concerns and points below. 
 

3. Whilst it is commendable in these uncertain times to try to legislate against 
people losing their homes, I wonder at the process behind deciding that a 
Bill to prevent homeless should include a backdoor into making significant 
changes to insolvency legislation.  It also appears strange to me that we 
only appear to worry about people losing their homes in trust deed 
situations: what about sequestrations?  Does the Parliament not care if 
they're made homeless? 
 

4. I also find it reprehensible that during a period of high, and rising, 
unemployment in Scotland, and whilst there is a very public condemnation 
of a major brand closing down a single factory which will make Kilmarnock 
a ghost town, our own Parliament is attempting to introduce a Bill which 
will, to all intents and purposes, annihilate an entire industry – which will 
possibly make a lot of people, myself included, redundant.   
 

5. The Bill as it stands also increases the remit of the Office of the 
Accountant in Bankruptcy and would quite possibly mean that I, as a 
taxpayer, will be paying in a variety of differing ways for people to keep a 
house which may be worth a significant amount of money whilst riding 
themselves as debt – including:- 

 

 higher taxes to pay for the cost to the public purse; and 

 higher lending rates from banks, etc who will try to insulate themselves 
from the possible risks, as they will be unable to recoup funds from a 
high-value asset. 

 
6. It is entirely sensible that there is increased scrutiny and legislation on 

banks and lending institutions to ensure that they are more responsible in 
their lending, and to prevent another financial depression.  However, 
surely individuals also have to take responsibility for their actions, and I 
find it extremely perturbing that we are potentially allowing individuals to 
retain an asset of significant value whilst at the same time absolving 
themselves from debt.  Where is the lesson learnt that we are held 
accountable for own actions? 
 

7. Insolvency Practitioners and their staff dealing with personal insolvency do 
everything in their power to help people keep their homes, but companies 
who are owed money lend same on the understanding that it will be paid 
back; and I don't think it is unreasonable that they are, and that individuals 
tighten their belts and do whatever they can to do so.  If people are unable 
to pay then the various debt management and insolvency options available 
to them ensures that they are able to deal with their debts in a way which 
is fair and equitable to all parties concerned.  It is unfair the creditors could 
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potentially have to write off a debt, while a debtor can sit in a house with 
no worries.  I understand there will be a choice to exclude the property – 
my concern is that this becomes the norm. 
 

8. Insolvency legislation should be dealt with as such, and not just appended 
onto the back of another Bill, no matter how worthy the initial intentions of 
same are.   
 

9. In summary, it is my opinion that a Bill to prevent homeless should deal 
primarily with the issue of secured creditors and how they can help 
individuals keep their homes in the face of financial hardships in the 
current economic climate. 
 

 
Angela McIntyre 
 
30 October 2009 
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SUBMISSION FROM ANGIE DOWNIE, PKF (UK) LLP 
 
1. I am a taxpayer, a member of the electorate and an individual who has 

worked within insolvency for 10 years, as an employee of the Corporate 
Recovery & Insolvency Department of PKF (UK) LLP in Glasgow.   
 

2. I fully endorse the submission of my employer, Bryan Jackson; however, 
note my own concerns below. 
 

3. The idea of preventing homelessness is admirable but it has already been 
well substantiated, in other submissions, that trust deeds do not lead to 
homelessness. 
 

4. Is a trust deed, by nature not a compromise between creditors and 
debtors? As a result of such compromise brokered by the IP, that the 
debtor is often able to ensure that their mortgage is being paid thereby 
avoiding any action by the secured creditor to enter into possession. The 
ability to exclude assets of significant value seem at odds with the concept 
of insolvency and this option of protecting the house is already well catered 
for in the Debt Arrangement Scheme. 
 

5. The ever expanding role of the Accountant in Bankruptcy (AiB) is also 
concerning, especially as it may be at the cost of my own and my 
colleagues' jobs. The Bill proposes to limit the supply of work to IPs but 
increase the work to (AiB) when they acknowledge  they do not have the 
qualified and experienced staff to carry out the functions the job requires. 
Yet I will become expendable, despite having those necessary skills and 
experience. 
 

6. The potential impact of even the threat of excluding an asset from 
 insolvency proceedings will have significant impact on the lending criteria 
imposed  throughout Scotland and on this economic basis alone I feel the 
issues addressed in the Bill are worthy of a full consultation.  It seems that 
the Scottish Government feels it necessary to legislate for every eventuality 
without considering the ethos of responsibility that is important for the 
moral and ethical growth of a nation.  
 

7. The proposals and consequences need to be highlighted to the general 
public as ultimately it is the public who will bear the brunt or should I say 
cost of the fallout. 

 
Angela Downie 
30 October 2009 
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SUBMISSION FROM ANN CONDICK, MEMBER, DEBT ACTION FORUM 
 

1. Thank you for the opportunity afforded to me of commenting on the above Bill as 
a Member of the Debt Action Forum (DAF). 

 
2. When the members of the Debt Action Forum (DAF) were brought together it was 

an informal group of stakeholders. It was my understanding that the aim of the 
group was to discuss ideas which would form the basis of proposals that would in 
due course be given careful consideration by a wider audience.  

 
3. If there had been any suggestion at the first or subsequent meetings that DAF 

was a formal consultation process then I, and in my view a number of other DAF 
members, would have offered even more robust challenges to some of the issues 
that were tabled. 

 
4. It is certainly the case that there was support for early action in relation to non 

controversial issues however there was the expectation that certain matters 
would be subject to full consultation. I was not a member of the repossessions 
sub-group but I believe that Part 1 of the Bill takes forward the recommendations 
of the sub-group. I understand that some amendments will be required to ensure 
that this part of the Bill delivers what it is intended to deliver.  

 
5. In relation to Part 2 of the Bill it is my considered view that (a) it includes 

proposals that were never discussed at DAF, and (b) it includes an issue which 
was stated at DAF meetings would need further consultation because of it‟s far 
reaching nature; it is the matter of treatment of the family home in Trust Deeds.  

 
6. At the first meeting I was concerned that there appeared to be no unsecured 

creditor representation. It seemed to me that the view was being taken that the 
Banks and other lending institutions represent all creditors. A large part of debts 
due to lending institutions are secured and whilst they may also have an 
unsecured element (because there is a fixed secured sum or because an asset 
over which the security is held is insufficient to discharge the secured debt) these 
institutions cannot be deemed to represent unsecured creditors. From the second 
meeting onwards the Finance and Leasing Association was represented on DAF. 

 
7. Claims in personal insolvency cases frequently include sums owing to HM 

Revenue and Customs (for personal tax and national insurance or VAT), to utility 
and other service companies, to local businesses, to the Council for council tax, 
and owing on loans obtained from third parties who may be friends or relatives of 
the debtor. This class of creditor was not independently represented at DAF. 

 
8. The paper by Professor Gretton was not fully discussed at DAF but it did raise a 

good deal of comment. I believe that there was general agreement that the paper 
merited much wider consultation. The Minutes of the DAF meetings should 
confirm this.  

 
9. On more than one occasion we were told that we needed to maintain 

confidentiality. I certainly felt constrained in my ability to consult widely with my 
membership. I needed however to consult with the relevant Committees within 
the Institute, which I did. I was therefore extremely surprised that one of the 
Committee members received a letter from the Office of the Accountant in 
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Bankruptcy challenging how the member had become aware of Professor 
Gretton‟s paper.   

 
Part 2 of the Bill 
10. The introduction of a Certificate of Insolvency was discussed at DAF. It‟s 

introduction will meet the needs of those debtors who cannot access an 
insolvency process in any other way. The detailed provisions were not discussed. 
The provision that the only person who can become the Trustee is the 
Accountant in Bankruptcy is one that merits wide consultation. In addition there 
are issues around “authorised person” and around protection for both the debtor 
and the authorised person. 

 
11. The issue of trust deeds being capable of achieving protection where the family 

home is excluded from the proposal that is submitted to creditors is an issue 
which was identified as requiring full consultation, and there was the expectation 
that this course would be taken.  

 
Conclusion 
12. I am very supportive of the majority of the provisions of the Bill which I believe is 

extremely important in making provision for a fair deal for debtors. I am however 
disappointed at the implication that some matters had been agreed upon at DAF 
when there had been the expectation that those matters would be offered for 
further detailed and wider consultation. 

 
 
 

Ann Condick 
Director of Insolvency 
The Institute of Chartered Accountants of Scotland 
 
16 October 2009 
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SUBMISSION FROM ANNE BUCHANAN, PKF (UK) LLP 
 
1. PKF is a firm of accountants and business advisers, with offices 

throughout the UK: two of which are in Scotland.  I am a Partner of the 
Scottish Region and an Insolvency Practitioner ["IP"] with over 20 years 
Corporate Recovery & Insolvency experience.  My concerns regarding the 
Home Owners and Debtor Protection (Scotland) Bill ["the Bill"] are noted:- 
 

2. The aim of the Bill – "to protect home owners and debtors during a period 
of recession and, in particular, reduce the risk of homelessness as a result 
of insolvency" – is commendable: but I do not believe the proposed Bill 
meets its objectives, and I also have reservations with regard to drafting 
reactive legislation, which suggests further re-drafting will be necessary 
when, and if, the country recovers from the current recession. 

 
Consultation 
3. While I have considerable concerns regarding the proposals of the Bill, I 

have a fundamental objection to the timescale imposed to consult on the 
new Bill.  As I understand, the normal consultation period would be 12 
weeks, whereas this consultation has been significantly shortened and, for 
no apparent reason, is not being put before the Justice Committee. 
 

4. It has been suggested that the Debt Action Forum ["DAF"] discussions 
formed part of the formal consultation on the Bill, thereby reducing the 
timescale required for full consultation.  This seems inequitable, as the 
DAF was not fully representative of the stakeholders with an interest in the 
Bill.  I also understand that restrictions were put on the dissemination of 
the information discussed due to the confidential nature, surely by 
definition restricting consultation with membership.    
 

5. On conclusion of the DAF, the advice was that the Bill would deal with 
non-contentious issues, thereby reassuring members that more radical 
proposals would be subject to full consultation with the appropriate 
stakeholders.  I am wholly disappointed, as both a member of the 
electorate and as an insolvency professional, that additional material has 
been included in the Bill which did not form part of the DAF discussions.  
The removal of the failed trust deed as grounds to self sequestrate, and 
the inability of IPs to act in Certificate of Insolvency sequestrations, were 
not discussed at the DAF.  These additions have significant relevance to 
IPs.  It is also somewhat incredulous that the Bill is being rushed through, 
with a restricted consultation period, when the Regulations to support the 
Bill have yet to be published and will clearly impact on a number of issues.  
The term blindsided seems apt in the circumstances. 

 
Family Home 
6. The perceived threat of homelessness as a result  of insolvency seems 

unfounded and is unsupported by the figures supplied by The Institute of 
Chartered Accountants of Scotland ["ICAS"], which show that in trust deed 
situations IPs invariably do not evict debtors from their properties.  On this 
basis the proposal to exclude assets from a trust deed is unnecessary.  
Debtors already have this option available in a comparable sense in the 
Debt Arrangement Scheme ["DAS"].    
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7. In my 20 years of practice I am only aware of one eviction in a trust deed 

case. 
 

8. While it remains to be seen if the exclusion of the home from trust deeds 
will become the norm, it seems it is open to abuse for a number of 
reasons, which are comprehensively covered in the other submissions to 
the consultation.   
 

9. The exclusion of the property in possible insolvency proceedings must 
surely be a concern for lending institutions.  The ability to absolve yourself 
of debt, while potentially retaining an asset of significant net value, will lead 
to more stringent lending criteria.  Creditors will look to impose safeguards 
to balance their interests with the rights of the individual. If legislation 
promotes an abdication of responsibility on behalf of the consumer which 
is clearly prejudicial to creditors, lenders will look to minimise their risk.  
Unsecured lending levels will be adversely affected, as creditors will have 
to consider the commercial risk of lending to the Scottish populace, 
resulting in a two tier lending framework within the UK; with Scotland 
comparing less favourably to the rest of the UK.   
 

10. In April last year the Bankruptcy & Diligence (Act) 2007 ["BAD Act"] 
brought Scotland into line with the rest of the UK in relation to a 12 month 
discharge in bankruptcy.  The main thrust of the legislation was to ensure 
Scots were not disadvantaged by the difference in procedures and to 
encourage entrepreneurial spirit.  The new legislation is surely at odds with 
the recent changes brought in to harmonise procedures throughout the 
UK.  The potential to exclude property in an insolvency situation is unlikely 
to encourage lending institutions to finance new business ventures in 
Scotland.  The Scottish market will become a sub-prime location for 
lenders, where we see higher interest rates and a stagnant economy.   
Without the free flow of money, which as a result of the general economic 
climate is likely to become more reliant on asset security, the Scottish 
economy will lag behind the rest of the UK. 
 

11. May I respectfully suggest that, by virtue of definition, exclusion of assets 
is more appropriate in a debt management scenario, not an insolvency 
situation?  My contentions regarding the exclusion of the home as an asset 
does not detract form my awareness of the importance of protecting the 
family home, and I appreciate it is a major concern for individuals 
considering their options.  A possible compromise would be to set a level 
of equity which would not form part of the insolvent estate, thereby 
affording some protection to a debtor.  In practice, compromises are 
commonplace, and this is backed up by the fact that evictions by Trustees 
are extremely rare in trust deeds.   
 

12. Ultimately, creditors will decide if trust deeds with excluded assets are 
acceptable.  Unless they are offered further incentive it is unlikely they will 
agree to “protect” the trust deed and there is a real threat that this proposal 
will simply lead to an increase in formal sequestrations, as creditors reject 
trust deed proposals.  
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Certificate of Insolvency 
13. The inability, under proposed amendments, to convert rejected trust deeds 

to a sequestration seems at odds with the proposals to implement a 
process of certification as a route to bankruptcy.  In simple context, surely 
a trust deed is a Certificate of Insolvency.  There is no obvious basis to 
exclude IPs from continuing to act as Trustee in a follow on sequestration 
procedure, and no basis to stop a failed trust deed from preceding a 
sequestration.  These proposals did not form part of the DAF consultation 
and are concerning on that basis alone.   
 

14. The existence of the new Certificate of Insolvency should automatically 
reduce the number of trust deeds, as those cases that do not meet the 
minimum dividend threshold imposed by creditors would be processed for 
bankruptcy via the Certification route.  The criterion that the Accountant in 
Bankruptcy should be appointed in these cases has no basis, economical 
or otherwise.  While I might be judged as cynical, to permit this 
amendment to legislation simply increases the remit of the Accountant in 
Bankruptcy, and adds an associated cost to the public purse where there 
isn't one currently.  The idea is to ensure all debtors have appropriate debt 
management/insolvency options and the Certificate of Insolvency is, in 
principle, a workable solution, but to bar Trustees from using this route is 
restricting the options available to the debtor. 

 
15. Mr Ewing refers back to pre-1993 legislation, but there is no correlation at 

all. Pre 1993 the State met the cost of small asset sequestrations.  This 
has not been the case since the 1993 Act was implemented: IPs do not 
undertake work which is in any way a drain on the public purse.  There is 
healthy competition between IPs and creditor pressure gives added 
impetus to ensure creditors' and debtors' interests are considered and 
Trustees‟ fees kept within an acceptable range.  To grant the AiB an 
obvious monopoly seems more than unjust, it would seem to be in 
contravention of anti competition rules.  Is this possibly driven by the 
Accountant in Bankruptcy's contention that they will soon become a self-
funding Agency? 
 

16. Over the years, throughout the various consultations and changes to 
personal insolvency legislation, IPs have argued for a change in the rules 
of apparent insolvency.  This was not because of self-interest, but because 
of the awareness that many individuals were denied access to appropriate 
debt relief.  IPs supported this change.  
 

17. It is accepted that Low Income / Low Assets ["LILA"] has proved a positive 
step, but still leaves a number of people who own property, and/or earned 
more than the national minimum wage with no means of accessing 
bankruptcy.  A trust deed is not always an option due to the minimum 
dividend threshold enforced by creditors.  There is no correlation between 
level of debt and ability to repay and it is not always possible to realistically 
achieve dividend thresholds.  These people need to be given an access to 
debt resolution and the Certificate of Insolvency is a positive step, but the 
inability of the individual to choose who to appoint as Trustee has no 
substance behind it. 
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18. In principle, the idea of a Certificate of Insolvency is welcome; but as the 
failed trust deed route to bankruptcy is being removed it seems inequitable 
that only the Accountant in Bankruptcy can take these appointments.  
There is no basis for restricting IPs from taking this work, and it may be 
worth reiterating at this point that there is no call on the public purse: 
insolvencies, where IPs are appointed, are self-funding. 
 

19. IPs are highly trained and professional individuals and, as a profession, 
are closely monitored.  We have processes in place and trained staff.  The 
development and expansion of the Office of the Accountant in Bankruptcy 
has been significant in recent years, but they have openly admitted they 
have struggled to recruit qualified insolvency staff.  The logic in increasing 
the remit and size of a Government Agency must surely be questionable in 
the current economic climate.  
 

20. If the changes proceed unamended the potential effects to IPs throughout 
Scotland will be significant.  I estimate that, within my organisation, I will 
have to make 14 full-time and 2 part-time staff redundant, for no reason 
other than the expansion of a Government Agency currently unable to 
provide the level of advice and expertise of those individuals. 

 
Summary / Conclusion 
21. The Bill will have a significant impact not only on IPs, but on the Scottish 

economy; on that basis alone it should be subject to a full consultation with 
all stakeholders given the opportunity to give answers: as was originally 
promised by Fergus Ewing and Gillian Thompson. 

 
 
Anne Buchanan 
 
29 October 2009 
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SUBMISSION FROM BARRY STEWART, WILSON ANDREWS 
 
1. I am an Insolvency Practitioner (IP) responsible for running Wilson 

Andrews which looks after over 2,500 clients.  I have been involved in both 
the Debt Arrangement Scheme (DAS) consultation and with the more 
recent Debt Action Forum (DAF) consultation as an individual and also 
through the Institute of Chartered Accountants in Scotland (ICAS) focus 
group.  I have some fundamental concerns with both the lead up to and 
contents of this Bill. 

 
2. My concerns/comments fall into the following categories: 
 

 Problems with and unintentional consequences of this legislation 

 Lack of consultation 

 Potential for further expansion of the Accountant in Bankruptcy 
(AiB) 

 
Problems with and unintentional consequences of this legislation 
3. The two main aims of the DAF were to enhance the protection for family 

homes and to ensure all debtors have access to an appropriate insolvency 
solution. 

 
Family homes 
4. There should be enhanced protection for homes however, there has been 

a fundamental misunderstanding of the real risk of homes being 
repossessed.  In practice it is secured lenders and not trustees in 
Protected Trust Deeds (PTDs) who repossess properties and forcibly evict 
owners.  I therefore agree with the proposals as regards secured lenders 
but not PTDs. 

 
5. One very simple reason why trustees in PTDs extremely rarely force a sale 

of a family home is because debtors voluntarily grant a trust deed.  Even 
then they do so only after consulting an IP (free of charge) who explains in 
great detail what would happen to their family home.  At that point the 
debtor chooses to do whatever they wish.  Therefore, if the house may 
require to be sold they are fully aware of this in advance and agree to it 
happening. 

 
6. My firm has over 2,500 clients where we act as the trustee and we have 

never even once had to force a sale of a home.  ICAS has demonstrated 
that an exceptionally small number of evictions are carried out by IPs 
(significantly less than 1 in 1,000 PTDs).  

 
7. The proposal to allow the complete exclusion of family homes is too 

extreme and the balance between the interests of the debtor and the 
creditors will be skewed.  There is a real risk that where we currently have 
those who can and those who cannot pay we will be adding a third 
category of those who don't have to pay.  The current proposals will invite 
debt abuse.   

 
8. There is a very real danger of „moral hazard‟ if the family home is 

completely withdrawn as an asset.  It is not difficult to imagine a situation 
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in which an unscrupulous debtor buys an expensive property partly funded 
by unsecured debt whilst failing to pay his creditors in the full knowledge 
that the unsecured creditors will not be able to rely on the equity in the 
house towards settlement of their claims.  It could result in the 
development of a rogues' charter. 

 
9. Those who provide goods or services for a payment expect to receive that 

payment. This simple statement sums up the correct balance between the 
interests of creditors and debtors. Without this expectation, the public 
would find it hard to access credit from banks, obtain goods or services on 
credit, or engage a local tradesman to carry out work. 

 
10. The practical application of this exclusion of property from a PTD may also 

be unfair.  There are certain creditors who always vote and participate in 
PTDs and where this is the case debtors with significant levels of house 
equity will have to come to some sort of reasonable agreement with their 
creditors to release a proportion otherwise the trust deed will not become 
protected.  However, if a debtor either by chance or roguish design has 
67% or more of their creditors who tend not to vote then they will be able 
to retain 100% of their equity.  Whether an insolvent debtor gets to keep all 
their house equity should not be so unfairly decided.  

 
11. The unsecured creditor community, including HMRC, lending institutions 

and tradesmen, require to recoup part of their debts from the debtor‟s 
assets. Often, the family home is the only asset available for debt 
recovery. To remove this completely from PTDs would be a major 
disincentive to Scottish consumer lending, a significant unintended 
consequence. 

 
12. Completely removing the family home as an asset in debt relief would 

result not only in those living in Scotland being treated less favourably by 
lenders but also in further cost to the public purse arising from the 
reduction in assets available to meet Crown debts. 

 
13. The Scottish Government has spent a significant amount of money and 

effort on DAS.  The one big success of DAS has been to allow home 
owners with considerable equity to safeguard their property while repaying 
their debts.  The DAS consultation will aim to provide solutions to the issue 
of the very low take up of DAS.  However, completely exempting property 
from a PTD does risk turning DAS into a white elephant.  Why would any 
debtor, struggling to pay their debts, choose to participate in DAS if they 
can get the same protection from a PTD but be debt free far sooner?  It will 
help create a body of debtors who rather than being unable to pay simply 
don't have to.  Exempting property from PTDs will mean the end for DAS. 

 
14. One further unintentional consequence of rushing through this property 

exemption for PTDs and not Sequestrations is that it could actually 
increase the risk of a home being repossessed.  An unsecured creditor, 
fearing that a debtor, with significant equity in their home, may enter a 
PTD, would have an incentive to petition for sequestration at a far earlier 
stage in order to ensure that all the available equity is realised which may 
require the house to be sold.  Furthermore where such a trust deed fails at 
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a later stage then a previously protected family home is put at risk because 
often sequestration will immediately follow. 

 
15. ICAS has been holding discussions with creditor groups with the aim of 

developing an agreed protocol for PTDs (as has worked in England with 
IVAs) to provide higher returns to creditors and to decrease the number of 
trust deeds which fail to become protected.  

 
16. It is suggested that the secured and unsecured creditor communities 

should be given the opportunity of full consultation by including this 
particular provision in the proposed consultation on the Debt and Family 
Homes Bill and removing it from the current Bill.   

 
17. However, if it is considered essential that further protection during 

insolvency is required for family homes in this Bill and it cannot be delayed 
then I would recommend ICAS‟ simple and elegant solution contained 
within its report sent to the Minister for Community Safety in June i.e. a set 
proportion or de minimus amount of the equity to be exempted from all 
insolvency processes, both Sequestration and PTDs (as successfully 
works in English IVAs). 

 
Access to an appropriate insolvency solution 
18. There are currently a number of debtors who are unable to access an 

appropriate insolvency solution.  Usually such debtors are either home 
owners with little or no equity in their property or debtors with little 
disposable income who earn above the national minimum wage. 

 
19. The proposed Certificate for Sequestration allows an „authorised‟ person to 

certify that a debtor is insolvent and then the debtor can submit their 
application for sequestration. 

 
20. The Bill proposes that an IP who signs a certificate for sequestration is 

then excluded from acting as trustee to that debtor and that only the AiB 
can act as the trustee.  Why should this bill reserve an area of insolvency 
exclusively to the public sector and remove the freedom for a debtor to 
choose who they wish to act as their trustee? 

 
21. The introduction of a Certificate for Sequestration will completely fix this 

problem and there will no longer be any category of debtor who will be 
unable to access an appropriate insolvency solution.  Therefore I would 
agree with the introduction of a Certificate for Sequestration but not that 
only the AiB can act as the trustee. 

 
Lack of consultation 
22. The composition of the DAF was unrepresentative and excluded some 

main stakeholders.  R3 requested to participate in DAF and were refused 
by the AiB.  The two largest creditor organisations who between them 
represent on average well over 70% of all debts covered by PTDs (Max 
Recovery and The Insolvency Exchange) were not included on DAF.  
ICAS' input and recommendations to DAF were consistently ignored.  It is 
therefore suggested that the DAF cannot be viewed as an example of true 
consultation. 
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23. Twice ICAS invited Fergus Ewing to a meeting to specifically discuss 

ICAS' short written report and recommendations as regards DAF.  At the 
first meeting Fergus Ewing said the report had arrived too late for him to 
read it and therefore he did not wish to discuss it.  At the second meeting 
Fergus Ewing did not wish to go through the ICAS report stating that ICAS 
would get its opportunity to submit its comments during the consultation 
period.    

 
24. Commenting on the final DAF report the Scottish Government stated that 

only the non contentious and agreed proposals would be taken up in this 
Bill.  However; 

 

 the removal of two grounds for a debtor application for 
sequestration was never discussed at the DAF meetings and does 
not appear anywhere in the final report; 

 the same is applicable for restricting who can act as the trustee 
where a Certificate for Sequestration is used; 

 the exclusion of property from PTDs was not in the report's 
recommendations which acknowledged on page 17 “There was no 
consensus reached in relation to the options tabled in the paper. 
Members accepted that the whole subject of action against property 
was complicated and affected a lot of areas.  They agreed that this 
paper raised a number of issues which should only be considered 
after a full public consultation”.  Why then has it been included in 
this Bill? 

 
25. The Bill removes two of the grounds for a debtor sequestration application.  

This was never discussed at any of the DAF meetings, does not appear in 
the DAF Report and was never discussed with any stakeholders.  This is 
the same with the restriction that only the AiB can act as a trustee when a 
Certificate for Sequestration is signed. 

 
Potential for further expansion of the AiB 
26. Throughout the DAF process and the earlier review of DAS it has been 

clear that the AiB has been pushing to be able to provide insolvency 
advice, act as trustee in PTDs and take on a far larger role in the provision 
of DAS services.  Overall there appears to be a desire to greatly expand 
the size and scope of this Government department at the expense of the 
debtor, creditors, the money advice industry and IPs.   

 
27. The previous AiB, Gillian Thomson, publicly stated that she could envisage 

her being the trustee in all PTDS and would like to see the AiB become 
self funding.  The review of DAS carried out by the AiB and its subsequent 
recommendations completely excluded any involvement of the private 
sector in the provision of DAS services in favour of expanding the AiB's 
role in this area.  Indeed until the DAS Regulations were withdrawn at the 
11th hour this summer public sector Approved Money Advisors were to be 
removed from the process, being replaced by the AiB. 

 
28. An expansion of the AiB's role from supervisory to provision of PTDs and 

insolvency advice would create a conflict of interest.  It would be contrary 
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to the well understood principal of separation of powers should a body 
undertake both the supervision of and provision of PTDs.  

 
29. A further problem with the AiB being able to provide insolvency advice and 

act as a trustee in PTDs is that not even one single member of the AiB's 
staff has any insolvency qualifications.  This weakness was acknowledged 
by former AiB Gillian Thomson at the recent "Meet the AiB" meeting held 
at the Radisson Hotel, who stated that she had tried to recruit suitably 
qualified staff but had not been successful.   

 
30. The AiB, unlike private sector IPs, is not subject to inspection, regulation or 

review.  At the above mentioned meeting the AiB admitted that one result 
of having to move office was that for a number of years they were unable 
to perform their tasks properly e.g. for a number of years the realisation of 
assets and obtaining contributions from debtors was unacceptably low.  
Had an IP used this excuse for not performing their statutory tasks they 
would have had their licence revoked.  IPs are required to undertake 
regular external insolvency training and are subject to stringent external 
inspections by their RPBs with the threat of very real penalties. 

 
31. The Calmann Commission Report was highly critical of the AiB's 

performance in the area of corporate insolvency and recommended these 
areas should be re-reserved to Westminster. 

 
32. At a time when the public purse is under exceptional pressure and when it 

is acknowledged that Scotland's public sector as a percentage of the 
country's GDP is too high it seems illogical to be seeking to increase the 
size of a Government department when the private sector already provides 
the service at no cost to the public purse.  Over recent years the staff of 
the AiB has doubled and further increases are already being recruited and 
budgeted for. 

 
33. The two main stated aims of the DAF were to protect family homes and to 

ensure everyone who needed it had access to a suitable insolvency 
solution. 

 
34. The AiB has suggested it should be able to provide insolvency advice as 

opposed to simply signposting debtors to suitable advice providers.  There 
already exists a network of suitable advice providers across both the public 
sector (Money Advice Scotland, Citizens Advice etc) and private sector 
(IPs) who all provide free advice to debtors.  The AiB has agreed that with 
the introduction of the Certificate for Sequestration that there will no longer 
be any circumstances where an individual is unable to access a suitable 
insolvency solution.  If the AiB agree that this aim has been met why is 
there a need for the AiB to provide PTDs? 

 
35. The AiB's performance over the last few years in one of the main areas of 

administering personal insolvency cases, recovering assets and obtaining 
contributions from debtors in order to repay some of the creditors' money, 
has been extremely poor.  In 07/08 the AiB realised only £1.7m and in 
08/09 only £3.6m.  The AiB‟s latest accounts show it had 135 staff in 07/08 
and it is understood that staffing numbers have increased further.  To put 
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this in context Wilson Andrews has 25 staff and each year recovers in 
excess of £6m. 

 
36. Another problem with lack of accountability and experience is that it leads 

to the law being broken by organisations at liberty to ignore legislation 
because they know better.  The law says that a debtor who owns property 
but does not have apparent insolvency cannot apply for sequestration 
under the Low Income Low Asset (LILA) Regulations.  This is a simple and 
universally understood rule.  However, the AiB has stated that where a 
debtor in such a position applies for sequestration under the LILA 
Regulations and the AiB discovers this (another issue as the AiB is only 
able to check 10% of applications) rather than following what the 
legislations states and rejecting the application they chose to accept the 
application.  If an IP was to ignore legislation they would have their licence 
revoked. 

 
37. As regards the aim to make the AiB self funding I would note that trustees 

in PTDs are required to pay the AiB £234 per PTD.  This is a £200 
increase since April 2008.  It is suggested that there would be little 
resistance from IPs or creditors were this fee to be increased to say £434.  
At current insolvency levels this would generate an additional £2m (£4m 
compared to 18 months ago) of income for the AiB. 

 
38. It is my opinion that on the basis of the above the AiB should not have its 

function or powers increased but that the supervision fee paid by trustees 
in PTDs to the AiB could be increased. 

 
Conclusions/summary 
 

 Family homes for debtors in financial difficulty do require increased 
protection.  I concur with the Bill's proposed safeguards as regards 
secured lenders.  However, I believe the legislation as regards 
PTDs in this area is significantly flawed and being such an extreme 
and highly contentious area with far reaching unintended 
consequences it should be withdrawn from this Bill and subject to 
full consultation; 

 If however, it considered that this Bill must put in place increased 
protection for family homes during insolvency proceedings then I 
would commend ICAS' simple and elegant solution contained within 
its report i.e. a set proportion or de minimus amount of the equity to 
be ring fenced for the debtor's benefit in all insolvencies; 

 Changes are required to ensure all debtors facing extreme financial 
difficulties have access to a suitable insolvency solution.  The 
introduction of the Certificate for Sequestration completely solves 
this problem with no unintentional consequences and I therefore 
agree with this; 

 Although it was not previously consulted on I agree with the removal 
of two of the grounds for a debtor sequestration application; 

 I agree with the introduction of the Certificate for Sequestration 
which will completely eradicate the problem of some debtors being 
unable to access an appropriate insolvency solution; 
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 I object to the restriction that only the AiB can act as the trustee in 
such cases.  This restriction was not only never consulted upon but 
will be detrimental to some debtors.  This restriction cuts down the 
debtor's choice.  When IPs are giving advice (which is usually free) 
to individuals they can say that if the trust deed fails to become 
protected that IP would normally take the appointment in the 
resultant sequestration and can therefore offer a degree of certainty 
of how assets / contributions will be dealt with if the trust deed 
failed.  Under the new proposals the fact that trustee will be 
someone else i.e. the AIB means you couldn't guarantee or give 
guidance on anything leaving debtors vulnerable; 

 There has been an extreme lack of consultation throughout the lead 
up to this Bill (and also the previous DAS Regulations); 

 Any further increase the size and scope of the AiB's remit will be 
detrimental to debtors, lenders and private sector insolvency firms 
and therefore harmful to Scotland in comparison to England.  In 
addition I do not consider in principle the AiB should be granted 
increased powers/responsibilities or that the AiB is capable of 
properly carrying out any significantly enhanced duties; 

 If there is a need to decrease the burden that funding the AiB 
places on the State then a simple solution would be to increase the 
fee paid by trustees to the AiB for supervising PTDs. 

 
 
Barry Stewart  
Wilson Andrews 
 
23 October 2009  
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SUBMISSION FROM BRENDA MUNRO, PKF (UK) LLP 
 
1. I am a manager in a firm of accountants with 12 years insolvency 

experience in both corporate and personal insolvency. 
 

2. I am writing to you today as I am supporting the submission made by 
Bryan Jackson of PKF. 
 

3. Whilst writing, I would add that I attended the meet the new Accountant in 
Bankruptcy in September 2009 and can confirm that during that meeting at 
no time was the contents of this bill mentioned. I am concerned about the 
bill and believe that this bill will have an adverse effect as I believe debtors 
will use investing in property as a means to retain assets and may live off 
the proceeds after their bankruptcy has ended. It may be seen as a form of 
gratuitous alienation whereby the equity in a property is an asset that is 
kept out of the reach of their creditors and I think that debtors will 
deliberately do this. Creditors may therefore not lend on properties and 
any loans may have greatly inflated interest charges. In my experience the 
secured lender is normally the only party to evict people from their property 
due to non payment of their mortgage or any loan secured upon it. This bill 
does not protect people from this since the Insolvency Practitioner hardly 
ever evicts individuals. I have not dealt with a case where the Insolvency 
Practitioner evicted the debtor from the property.  

 
Brenda Munro 
Manager 
PKF (UK) LLP 
 
30 October 2009 
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SUBMISSION FROM BRYAN ALAN JACKSON, PKF (UK) LLP 
 
1. PKF is a firm of accountants and business advisers, with offices 

throughout the UK: two of which are in Scotland.  I am Senior Partner of 
the Scottish Region and an Insolvency Practitioner ["IP"] with over 30 
years Corporate Recovery & Insolvency experience.  My concerns 
regarding the Home Owners and Debtor Protection (Scotland) Bill ["the 
Bill"] are noted:- 
 

2. The aim of the Bill – "to protect home owners and debtors during a period 
of recession and, in particular, reduce the risk of homelessness as a result 
of insolvency" – is commendable: but I do not believe the proposed Bill 
meets its objectives, and I also have reservations with regard to drafting 
reactive legislation, which suggests further re-drafting will be necessary 
when, and if, the country recovers from the current recession. 
 

Consultation 
3. While I have considerable concerns regarding the proposals of the Bill, I 

have a fundamental objection to the timescale imposed to consult on the 
new Bill.  As I understand, the normal consultation period would be 12 
weeks, whereas this consultation has been significantly shortened and, for 
no apparent reason, is not being put before the Justice Committee. 
 

4. It has been suggested that the Debt Action Forum ["DAF"] discussions 
formed part of the formal consultation on the Bill, thereby reducing the 
timescale required for full consultation.  This seems inequitable, as the 
DAF was not fully representative of the stakeholders with an interest in the 
Bill.  I also understand that restrictions were put on the dissemination of 
the information discussed due to the confidential nature, surely by 
definition restricting consultation with membership.    
 

5. On conclusion of the DAF, the advice was that the Bill would deal with 
non-contentious issues, thereby reassuring members that more radical 
proposals would be subject to full consultation with the appropriate 
stakeholders.  I am wholly disappointed, as both a member of the 
electorate and as an insolvency professional, that additional material has 
been included in the Bill which did not form part of the DAF discussions.  
The removal of the failed trust deed as grounds to self sequestrate, and 
the inability of IPs to act in Certificate of Insolvency sequestrations, were 
not discussed at the DAF.  These additions have significant relevance to 
IPs.  It is also somewhat incredulous that the Bill is being rushed through, 
with a restricted consultation period, when the Regulations to support the 
Bill have yet to be published and will clearly impact on a number of issues.  
The term blindsided seems apt in the circumstances. 

 
Family Home 
6. The perceived threat of homelessness as a result  of insolvency seems 

unfounded and is unsupported by the figures supplied by The Institute of 
Chartered Accountants of Scotland ["ICAS"], which show that in trust deed 
situations IPs invariably do not evict debtors from their properties.  On this 
basis the proposal to exclude assets from a trust deed is unnecessary.  
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Debtors already have this option available in a comparable sense in the 
Debt Arrangement Scheme ["DAS"].    

7. In my 30 years of practice I am only aware of one eviction in a trust deed 
case. 
 

8. While it remains to be seen if the exclusion of the home from trust deeds 
will become the norm, it seems it is open to abuse for a number of 
reasons, which are comprehensively covered in the other submissions to 
the consultation.   
 

9. The exclusion of the property in possible insolvency proceedings must 
surely be a concern for lending institutions.  The ability to absolve yourself 
of debt, while potentially retaining an asset of significant net value, will lead 
to more stringent lending criteria.  Creditors will look to impose safeguards 
to balance their interests with the rights of the individual. If legislation 
promotes an abdication of responsibility on behalf of the consumer which 
is clearly prejudicial to creditors, lenders will look to minimise their risk.  
Unsecured lending levels will be adversely affected, as creditors will have 
to consider the commercial risk of lending to the Scottish populace, 
resulting in a two tier lending framework within the UK; with Scotland 
comparing less favourably to the rest of the UK.   
 

10. In April last year the Bankruptcy & Diligence (Act) 2007 ["BAD Act"] 
brought Scotland into line with the rest of the UK in relation to a 12 month 
discharge in bankruptcy.  The main thrust of the legislation was to ensure 
Scots were not disadvantaged by the difference in procedures and to 
encourage entrepreneurial spirit.  The new legislation is surely at odds with 
the recent changes brought in to harmonise procedures throughout the 
UK.  The potential to exclude property in an insolvency situation is unlikely 
to encourage lending institutions to finance new business ventures in 
Scotland.  The Scottish market will become a sub-prime location for 
lenders, where we see higher interest rates and a stagnant economy.   
Without the free flow of money, which as a result of the general economic 
climate is likely to become more reliant on asset security, the Scottish 
economy will lag behind the rest of the UK. 
 

11. May I respectfully suggest that, by virtue of definition, exclusion of assets 
is more appropriate in a debt management scenario, not an insolvency 
situation?  My contentions regarding the exclusion of the home as an asset 
does not detract form my awareness of the importance of protecting the 
family home, and I appreciate it is a major concern for individuals 
considering their options.  A possible compromise would be to set a level 
of equity which would not form part of the insolvent estate, thereby 
affording some protection to a debtor.  In practice, compromises are 
commonplace, and this is backed up by the fact that evictions by Trustees 
are extremely rare in trust deeds.   
 

12. Ultimately, creditors will decide if trust deeds with excluded assets are 
acceptable.  Unless they are offered further incentive it is unlikely they will 
agree to “protect” the trust deed and there is a real threat that this proposal 
will simply lead to an increase in formal sequestrations, as creditors reject 
trust deed proposals.  
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Certificate of Insolvency 
13. The inability, under proposed amendments, to convert rejected trust deeds 

to a sequestration seems at odds with the proposals to implement a 
process of certification as a route to bankruptcy.  In simple context, surely 
a trust deed is a Certificate of Insolvency.  There is no obvious basis to 
exclude IPs from continuing to act as Trustee in a follow on sequestration 
procedure, and no basis to stop a failed trust deed from preceding a 
sequestration.  These proposals did not form part of the DAF consultation 
and are concerning on that basis alone.   
 

14. The existence of the new Certificate of Insolvency should automatically 
reduce the number of trust deeds, as those cases that do not meet the 
minimum dividend threshold imposed by creditors would be processed for 
bankruptcy via the Certification route.  The criterion that the Accountant in 
Bankruptcy should be appointed in these cases has no basis, economical 
or otherwise.  While I might be judged as cynical, to permit this 
amendment to legislation simply increases the remit of the Accountant in 
Bankruptcy, and adds an associated cost to the public purse where there 
isn't one currently.  The idea is to ensure all debtors have appropriate debt 
management/insolvency options and the Certificate of Insolvency is, in 
principle, a workable solution, but to bar Trustees from using this route is 
restricting the options available to the debtor. 

 
15. Mr Ewing refers back to pre-1993 legislation, but there is no correlation at 

all. Pre 1993 the State met the cost of small asset sequestrations.  This 
has not been the case since the 1993 Act was implemented: IPs do not 
undertake work which is in any way a drain on the public purse.  There is 
healthy competition between IPs and creditor pressure gives added 
impetus to ensure creditors' and debtors' interests are considered and 
Trustees‟ fees kept within an acceptable range.  To grant the AiB an 
obvious monopoly seems more than unjust, it would seem to be in 
contravention of anti competition rules.  Is this possibly driven by the 
Accountant in Bankruptcy's contention that they will soon become a self-
funding Agency? 
 

16. Over the years, throughout the various consultations and changes to 
personal insolvency legislation, IPs have argued for a change in the rules 
of apparent insolvency.  This was not because of self-interest, but because 
of the awareness that many individuals were denied access to appropriate 
debt relief.  IPs supported this change.  
 

17. It is accepted that Low Income / Low Assets ["LILA"] has proved a positive 
step, but still leaves a number of people who own property, and/or earned 
more than the national minimum wage with no means of accessing 
bankruptcy.  A trust deed is not always an option due to the minimum 
dividend threshold enforced by creditors.  There is no correlation between 
level of debt and ability to repay and it is not always possible to realistically 
achieve dividend thresholds.  These people need to be given an access to 
debt resolution and the Certificate of Insolvency is a positive step, but the 
inability of the individual to choose who to appoint as Trustee has no 
substance behind it. 
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18. In principle, the idea of a Certificate of Insolvency is welcome; but as the 

failed trust deed route to bankruptcy is being removed it seems inequitable 
that only the Accountant in Bankruptcy can take these appointments.  
There is no basis for restricting IPs from taking this work, and it may be 
worth reiterating at this point that there is no call on the public purse: 
insolvencies, where IPs are appointed, are self-funding. 
 

19. IPs are highly trained and professional individuals and, as a profession, 
are closely monitored.  We have processes in place and trained staff.  The 
development and expansion of the Office of the Accountant in Bankruptcy 
has been significant in recent years, but they have openly admitted they 
have struggled to recruit qualified insolvency staff.  The logic in increasing 
the remit and size of a Government Agency must surely be questionable in 
the current economic climate.  
 

20. If the changes proceed unamended the potential effects to IPs throughout 
Scotland will be significant.  I estimate that, within my organisation, I will 
have to make 14 full-time and 2 part-time staff redundant, for no reason 
other than the expansion of a Government Agency currently unable to 
provide the level of advice and expertise of those individuals. 

 
Summary / Conclusion 
21. The Bill will have a significant impact not only on IPs, but on the Scottish 

economy; on that basis alone it should be subject to a full consultation with 
all stakeholders given the opportunity to give answers: as was originally 
promised by Fergus Ewing and Gillian Thompson. 

 
 
Bryan Alan Jackson 
Senior Partner of PKF (UK) LLP 
 
29 October 2009 
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SUBMISSION FROM BRYCE FINDLAY 
 
1. I am an Insolvency Practitioner employing 5 staff primarily dealing with 

personal insolvency. I have been practising in personal insolvency for 
almost 25 years and the vast majority of my cases are referred to me by 
either Money Advice Centres or Citizen Advice Bureaux. I also provide 
advice to these centres on numerous occasions where personal 
insolvency may not be appropriate. 
 

2. I commend the Scottish Parliament for attempting to ensure that 
homelessness is avoided where at all possible. However I am unsure 
whether the legislation is absolutely necessary. I understand that this 
legislation is being rushed through in light of the current recession and 
some of the measures may be temporary. However at this time secured 
lenders are keen to avoid repossessing homes as they realise they are 
likely to suffer substantial losses. In my experience a substantial number of 
repossessions are done on a voluntary basis by individuals where there is 
substantial negative equity. Certainly as detailed in previous submissions 
there are an extremely small number of cases where a Trustee has had to 
force the sale of a family home. I am also concerned that the matter of how 
Land Attachment will be introduced does not seem to have been resolved. 
However this is certainly not my area of expertise and I think any decision 
will be made on a political basis. 
 

3. I do however have substantial concerns regarding the proposed changes 
to insolvency law.  

 

 The option to exclude the house or other assets in Trust Deeds is 
interesting but if creditors consider the equity is substantial it is likely 
they will merely object to the Trust Deed becoming protected. The 
debtor‟s only option is then to apply for his sequestration using the 
Certificate of Sequestration route which will mean that the equity 
becomes available to creditors. This will also mean that his insolvency 
can only be dealt with by the Accountant in Bankruptcy‟s office despite 
the Insolvency Practitioner having spent some considerable time 
making himself aware of the financial position of the debtor.  
Alternatively if the debtor decides not to proceed with an insolvency, as 
far as I can tell there is no provision in the Bill for re-vesting assets in 
the debtor. This would appear to be an omission in the Bill. 
 

 The Certificate of Sequestration has been proposed to allow an 
apparently small number of debtors to apply for their sequestration who 
cannot access either a Trust Deed or the LILA procedure. I understand 
that the Accountant estimates that she will be dealing with an extra 500 
cases and will require 3 further staff. However this will be the only route 
available for an application for insolvency without any restrictions. 
Since the debtor is now discharged from bankruptcy in 12 months this 
may become the route chosen by a much larger proportion of debtors. 
This could mean substantial redundancies in the insolvency field and a 
loss of technical expertise. I think it likely that my own office would be 
forced to make 3 redundancies if this were the case.  
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 As has been detailed in previous submissions the Accountant in 
Bankruptcy‟s office has no staff qualified in insolvency. At present the 
vast majority of insolvency work done by her office will be in the relation 
to LILA applications. In these cases it is my understanding that only 
10% of debtors are interviewed and then only by telephone. A letter 
asking for details of financial income is then sent out to debtors after 6 
months and after a further 6 months the debtor is discharged. In these 
cases creditors are not even asked to submit claims as it is expected 
that there will be no dividend payable. At a previous meeting held with 
the former Accountant in Bankruptcy she stated that she made no 
apology if insolvency was beginning to sound like a sausage factory. It 
has become apparent that this route to bankruptcy has the potential for 
fraud. However as the majority of debtors are on benefits the extent of 
the fraud may be negligible in real terms. However as stated above the 
new Certificate of Sequestration could be chosen by considerably more 
debtors and I am concerned that the Accountants office does not have 
the experience to recognise the potential fraud.  
 

 The Committee may wish to take evidence from the money advice 
sector who I am convinced will confirm that generally the level of advice 
given by the Accountant in Bankruptcy‟s office is of poor quality. A 
number of Money Advisers have confirmed to me that they no longer 
contact the Accountants office for advice. Practitioners are required to 
hold Professional Indemnity insurance in case of legal action resulting 
from any mistake made in the administration of the insolvency. If the 
Accountant in Bankruptcy is determined to increase the number of 
cases dealt with by her office, in view of the lack of technical expertise, 
I consider there is a real risk in this litigious age of legal actions being 
raised which will have to be being settled from the public purse. 
 

 I am concerned that the implementation of this Bill will have the 
unintended consequence of substantial redundancies in the Insolvency 
industry. This would also mean an increase in public sector 
employment at a time when there are grave concerns over the cost of 
public sector salaries and ongoing pension commitments. The 
Insolvency industry is essentially self-funding. Insolvency Practitioners 
are highly regulated and are required to ensure that they maintain their 
technical expertise. If it is intended that Accountant in Bankruptcy‟s 
office will become the Official Receiver in Scotland I would point out 
that the Official Receivers Office appears to have cost the taxpayer 
around £44,000,000 in the year to 31 March 2009.  
 

 It is my contention that it would be unfair to restrict the appointment of a 
Trustee on a Certificate of Sequestration solely to the Accountant in 
Bankruptcy. The Debtor should have the ability to choose his Trustee 
since it is likely that any insolvency advice he has received will have 
been from the Practitioner. If the debtor is unhappy about some aspect 
of his insolvency or advice previously given he is able to make a 
complaint to the Practitioners regulating body. I am unsure who the 
Debtor would complain to if he is unhappy with the actions of the 
Accountant in Bankruptcy.    
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4. I would ask that the Committee give consideration to removing the 
restriction on who can be appointed on a Certificate of Sequestration.  

 
Bryce L Findlay 
Findlay Hamilton 
 
30 October 2009 
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SUBMISSION FROM CALLCREDIT 
 
1. This document provides Callcredit‟s response to the “Call for Views” on the 

on the general principles of the above Bill. 
 
Callcredit 
2. Callcredit is one of the UK‟s three consumer credit reference agencies, 

which facilitate the sharing of data on how people manage their repayment 
commitments.  We offer solutions to business to establish the 
creditworthiness and verify the identity of individuals, alongside other 
related products and services.    
 

3. In particular, we assist creditors with services to help them make sure they 
are lending responsibly, and act fairly in collections by correctly identifying 
and treating highly indebted consumers.  Consumers also have statutory 
access to the credit account performance data that Callcredit compiles on 
behalf of lenders, and we make optional extra services available to meet 
more advanced consumer needs.   

 
Lack of consultation 
4. We are dismayed that there has been no public consultation prior to 

introducing the Bill this month as a „fait accompli‟.  We are aware of the 
Debt Action Forum report which we expected to form an initial step in the 
policy process.  The membership of the DAF was extremely limited, with 
little representation from creditor representatives and no representation at 
all from any of the credit reference agencies, whether consumer or 
business.   
 

5. It is generally considered good practice to embrace a consultation process 
supporting real opportunity for business and consumers to input into the 
policy process.  To give a current example, the BIS Code of Practice on 
Consultations states that “1. Formal consultation should take place at a 
stage when there is scope to influence policy outcome” and “2. 
Consultation should normally last for at least 12 weeks with consideration 
given to longer timescales where feasible and sensible.” No equivalent 
process has been followed here.  We are concerned that as a general 
point, this approach may risk genuine business and/or consumer detriment 
through a failure to identify impacts, or wasted costs from identifying late in 
the process.    

 
Removal of notices from the Gazette 
6. We note that Section 12 of the Bill proposes to remove the requirement to 

advertise the award of a bankruptcy in the Edinburgh Gazette.  While 
changing the way in which bankruptcy notices are provided will inevitably 
result in business costs – even if a genuine, alternative, and free of charge 
route were to be provided, there would still be a cost to business of making 
the change – we do not object in principle to removal of notices.  However 
as matters stand the proposals present a significant problem to mortgage 
and unsecured lenders and are likely to impact on the price and availability 
of credit to consumers in Scotland.  
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7. In Paragraph 59, the Policy Memorandum states: “The purpose of the 
notice can be adequately met by the record of the insolvency in Register of 
Insolvencies.”  Unfortunately, this is wrong. 
 

8. While precise details of plans have not been published or discussed 
publicly at any point, we understand that the intention is for the fee for 
access to the Register to be abolished (Policy Memorandum, paragraph 
59).  We note this would not be achieved through the Bill but would require 
secondary legislation.  The policy imperative is to achieve cost savings, but 
the attempt to quantify cost savings in the Explanatory Notes (paragraphs 
116-119) fails to take a number of impacts into account.   
 

9. Currently insolvency information is channelled by the Gazette, directly and 
indirectly, to a substantial number of businesses, including credit reference 
agencies.  The information is supplied in bulk on a „date‟ basis so users 
can see what new insolvencies have been entered into.   
 

10. The Register of Insolvencies does not support this essential capability to 
see new sequestrations and trust deeds as they are registered, nor does it 
support bulk provision to third parties such as credit reference agencies.  
The intention appears to be that each and every check to see if a person 
has entered into insolvency in Scotland would need to pass individually 
through the Register of Insolvencies.   
 

11. A bulk supply is essential for a number of reasons. 
 

 Creditors commonly screen their customer base for new insolvencies 
on a periodic basis.  This allows them to take steps to preserve their 
interests where they become aware that insolvency has been entered 
into.  It also helps them to treat the consumer involved responsibly, and 
remove them from collections processes promptly.  This can prevent 
consumers who are already distressed by having to enter insolvency 
from also having to explain their circumstances repeatedly, or 
continuing to receive collections letters. 

 

 The information is also regularly used to identify and remove insolvent 
individuals from any marketing lists.  This practice ensures that 
insolvent individuals are not personally marketed services that would 
be inappropriate for them.  In the worst case a consumer might be 
tempted to apply for such services where they know this would 
constitute an offence, so marketing to them would be unfair. 

 
12. Requiring all checks to pass through the Register of Insolvencies would be 

unworkable. 
 

 The requirements of the Consumer Credit Directive will make it law that 
creditworthiness must be assessed.  Further, creditors are required to 
lend responsibly.  New provisions are in train to ensure this occurs, 
through the OFT‟s draft irresponsible lending guidance and the FSA‟s 
Mortgage Market Review.  It is impossible to assess creditworthiness 
or lend responsibly without checking for insolvency.  Due to the labour 
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mobility we enjoy within the UK, this means all UK applicants for credit 
must be screened against Scottish insolvencies.   

 

 Bank of England Lending Panel data illustrates that from January to 
July 2009, the six largest lenders in the UK alone dealt with on average 
1,612,000 applications for consumer credit each month.  This equates 
to 53,000 applications a day, 7 days a week – 37 applications a minute.  
These calculations assume that applications are equally distributed 
through the month and the day, which clearly they are not.  When we 
also consider that these figures do not include secured lending 
applications, or applications to all the other UK banks, building 
societies, credit card providers and other lenders, their limitation 
becomes clear.  Callcredit‟s systems have been built to accommodate 
several thousand searches per minute, with scope for further 
performance increase as and when required.  No indication is given 
that the costs of scaling up the web service of the Register of 
Insolvencies to handle this amount of traffic have been considered at 
any point. 

 

 Creditor staff would need to check the Register alongside their credit 
reference checks.  The extra process cost of doing so, where this 
would normally be handled automatically alongside other checks 
through the credit reference system, would form an additional cost of 
lending.  This would need to be passed on to consumers through 
higher prices.  Some lenders might even decide the additional cost 
makes operating some products unworkable and withdraw them, 
reducing consumer choice. 

 

 The checks could also fail to correctly flag many insolvent individuals.  
After someone is sequestered, there is a high probability they will 
change address, notably if their residence is possessed and sold.  The 
credit reference agencies retain information on address moves which 
advise if an individual is known to have been made insolvent at a 
different address to the one which they have provided.  To give an 
example, we recently examined customers of one client who were 
currently insolvent (all UK insolvency types). Of these, 37% had 
changed address since the insolvency was registered.  They would 
therefore not appear to be insolvent to a lender had the addresses not 
been linked.  The potential for the lender to extend credit without 
becoming aware of the insolvency is clear. 

 
13. Not providing bulk access to insolvency data also means insolvency would 

not be reflected on consumer credit files.  This is potentially unfair to some 
consumers.  If a consumer defaults on their debts these will stay on their 
file for six years from when the default occurs.  While it is possible to mark 
defaults individually to show that they no longer remain outstanding, the 
picture of events will remain incomplete.  This could result in disadvantage 
to individuals who have worked hard to satisfy their defaulted debts.  
Lenders would not know in which cases people have worked hard to repay 
their debts and in which cases debts been discharged through 
sequestration.  It would not be possible to confirm from the credit file how 
the debts were eventually cleared.    
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Summary 
14. We agree that in principle there is no reason why the requirement to 

advertise in the Gazette could not be removed.  Indeed doing so offers a 
golden opportunity to bring the sharing of insolvency information up to date 
and reduce costs, to the benefit of all. 
 

15. However, notices should not be withdrawn from the Gazette without first 
establishing a genuine alternative route for the data to be provided that will 
meet all existing needs, and ensuring that the new service is fully viable.   
 

16. An open and transparent process should be adopted to determine how 
change could best be implemented.  This would provide an opportunity to 
optimise the service for all concerned, potentially reducing costs while 
improving the service for all stakeholders.   

 
 
Callcredit Limited 
 
29 October 2009 
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SUBMISSION FROM CHARLES H SANDS, CS CORPORATE SOLUTIONS  
 

 1. I am in practice as a Chartered Accountant and Insolvency Practitioner 
authorised by the Institute of Chartered Accountants of Scotland (“ICAS”) 
and have been carrying on insolvency work for more than 25 years. I am 
presently trustee in more than 1,000 insolvencies – predominantly trust 
deeds for private individuals. I comment below only on Part 2 of the Bill.  

 
Lack of consultation  
 2. I am aware from ICAS that there is a “consultation” on the Bill. There is 

no reference to this on the Accountant in Bankruptcy‟s (“AiB”) website 
http://www.aib.gov.uk/News . Neither is there any reference to Bill in the 
consultations page of the Scottish Government‟s website. 
http://www.scotland.gov.uk/Consultations/Current , and without the link 
sent to me by ICAS I do not think I would have been able to find the 
committees pages “Call for Views” 
http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/HomeOwner
DebtorProtection/call.htm allowing me to find details and send any 
response at all. The call for view is not well enough known.  

 
 3. I am dismayed that the Debt Action Forum (“DAF”) is being used to 

support the introduction of the bill when most stakeholders took no part in 
DAF and even the participants regarded its proceedings as to an extent 
confidential and not open for general discussion with colleagues etc. The 
DAF‟s supposed “broad consensus” is spurious. The unseemly haste to 
progress the bill and lack of any transparent call for views fundamentally 
undermines the process. It is iniquitous that the current legislation seems 
perhaps to be founded on Professor Gretton‟s secret report.  

 
Certificate of Insolvency  
 4. This new route to bankruptcy may lead to an increased volume of work 

for the AiB with consequent cost to public funds. I see no justification for 
preventing private Insolvency Practitioners (“IPs”) from acting as trustee. 
Indeed to have private IP‟s acting in many cases with no recourse to the 
public purse would seem to me to be in the public interest. Without a base 
level of appointments the vast majority of IPs will be unable to remain in 
this area of the profession. In common with most IPs I give free advice on 
almost a daily basis – but I suspect my attitude to any debtors where there 
can be no fee-earning appointment for me will have to change. A number 
of less reputable advisors charge for such consultations, and pressure to 
do so is unwelcome.  

  
 5. When a debtor consults me, I almost always meet them face-to-face 

and am obliged to give “best advice”. The AiB has no such obligation, 
appears to want to use an IT solution that will not suit many debtors, has 
no staff with formal insolvency qualifications to give advice at all, and will 
fix an arbitrary “price” for this service which bears no relation to the actual 
cost.  

  
 6. The nationalisation of this function merits wider consultation, and would 

appear to be contrary to competition law. It will lead to a dearth of local  
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 advice, redundancy of qualified and experienced staff in the profession (in 
the same way as the expertise of the AiB was previously “trashed” when 
the office was relocated) from Edinburgh to Kilwinning, and encourages 
the ongoing empire building by successive AiBs.  

  
 7. I am concerned that it is the AiB who continues to both make and 

implement policy, despite the obvious conflict of interest. The AIB inspired 
definition of “authorised person” - to be brought in by subsidiary regulation 
- is an example of my potential concern over where her undue influence 
will be evident.  

  
 8. A significant number of debtors want to make contributions to their 

insolvencies and work overtime and live frugally to allow them to do so. 
There is no benefit to the debtor in either minimising the cost to public 
funds or maximising the dividend to creditors. Is “best advice” to the debtor 
to suggest they take care to have no surplus after their necessary living 
expenses?  

 
Trust deeds  
 9. I fail to understand the proposal in relation to the exclusion from a trust 

deed of creditors who agree not to claim. If a creditor is excluded, how do 
they make a recovery and how does the debtor eventually obtain relief 
from the debt? If this relates to only to potential shortfalls for creditors who 
have a security over the house, it requires clarification.  

 
Family Homes  
 10. It is laudable to want to protect the family home, but I question if there 

is a real issue here. I have never evicted debtors in a trust deed. In 25 
years, I can only think of one recent instance – a sequestration of husband 
and wife – where after three years and the cancellation of 20+ evictions 
scheduled by the secured creditor - I formed the view the debtors were 
“playing the system” and insisted on taking possession of the house to 
realise it for the creditors.  

 
 11. At the moment, creditors can object to a trust deed becoming protected 

for spurious reasons. Indeed they do not need to give their reasons at all. 
If there is equity in the family home (or if they do not know whether there is 
any equity) – why would creditors not object to each and every trust deed 
that seeks to exclude the family home? Trust deeds will fail – or will not 
even be attempted, and the consequence is that the same problem of 
realising the equity will arise in the sequestration that will inevitably follow.  

 
 12. For public policy grounds, it may be desirable to exclude the family 

home from sequestrations. I think that would have other undesirable 
consequences - in the housing market, for example. Dealing with family 
homes in trust deeds in isolation will only relocate the same problem, I 
would suggest. In the meantime, I would be concerned that creditors 
become more active by attempting to force the issue of the family home at 
an early stage.  

 
Edinburgh Gazette advertising  
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 13. A number of debtors will continue to take credit whenever they can, 
and lenders are at risk of continuing to lend when I notice does not come 
to their attention. The public notice can also help prevent a bank etc. from 
denying knowledge of the insolvency to the prejudice of the body of 
creditors.  

 
Conclusion  
 14. I agree with the IPA‟s suggestion would be that Part 2 of the Bill is held 

over and the related issues form part of the wider (and longer) consultation 
on personal insolvency scheduled to take place later this year. In the time 
available to me I can do no more than express the above concerns and 
generally support the fuller submission made by ICAS.  

 
Charles H Sands LLB BA(Hons) CA  
CS Corporate Solutions  
30 October 2009  
 

376



 

 
 

  

SUBMISSION FROM CHRIS WARDLE 
 
1. I write to you regarding my concerns on the Insolvency provisions within 

the above proposed Bill. I work for Insolvency Practitioners based in 
Glasgow, and act as a Board Member for Argyll & Bute Citizens Advice 
Bureau and live in your constituency. My employer‟s insolvency work is 
authorised by the Insolvency Practitioners Association (“IPA”). 
 

2. The Bills committee advised IPA on 7 October 2009 that the “draft” stage 
of the Bill had been missed out and it had gone to “full” Bill status. There 
has been no formal consultation on the contents, and I understand that we 
only have a short window of until 30 October to provide the Local 
Government and Communities Committee with written evidence. 
 

3. I have no comment to make on the greater part of the Bill which deals with 
repossessions outwith insolvency. I do however feel that changes to 
voluntary Trust Deed legislation and entry routes into Sequestration are 
misplaced in a Bill focusing on forced repossessions. I have concerns 
regarding the actual changes proposed, and would summarise these as 
follows: 

 
Certificate for Sequestration 
4. The proposed Certificate for Sequestration provides a new and easier 

entry route into Sequestration and will likely result in a landslide number of 
bankruptcy cases which the Scottish Government will administer and the 
public purse will have to fund.  
 

5. The public purse is already bearing the cost of administering the 9,417 
LILA sequestrations which arose in the fist year following the LILA route to 
Bankruptcy being introduced in April 2008. 
 

6. There does appear to be a government policy of providing debt relief for 
all, however I question whether we are inviting debt abuse rather than 
providing debt relief – to be administered at a cost to the public purse. 
There is a risk of public outrage by the hard working bill paying voters 
seeing debtors walk away from financial responsibilities with little 
consequence. 

 
The exemption of the Family Home from a Trust Deed 
7. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity.  
 

8. The natural conclusion of exempting the family home from Trust Deeds 
has not been fully thought through by the Scottish Government, and 
certainly isn‟t dealt with adequately in the Bill. As it stands, there is no 
exemption for the family home in Sequestrations, and future policy is as 
yet undecided in that area. The consequences of the Bill may lead to: 

 

 Previously protected family homes being put at risk where 
sequestration follows a Trust Deed (either due to the action of an 
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objecting creditor, or the Trust Deed proposal failing later on in the 
process); 

 Diminished dividends to creditors in Trust Deeds; 

 Further public administration of sequestrations which follow failed 
attempts at Trust Deed proposals; 

 An increase in creditor driven sequestrations to capture the family 
home before an individual is able to apply for its exemption under a 
Trust Deed. 

 
9. The changes proposed in the Bill would be better postponed to form part of 

the formal consultation on the family home in bankruptcy – scheduled to 
commence in November. 
 

10. The IPA will be issuing the Committee with written evidence on the Bill and 
I‟m sure would be happy to discuss any of the more technical aspects and 
implications with you. I hope you share my concerns and would be pleased 
if you would let me know your views on the Bill  
 

 
Chris Wardle 
 
26 October 2009 
 
 

378



 

 
 

  

SUBMISSION FROM CHRISTINE MCMILLAN, WYLLIE AND BISSET LLP 
 
1. I write to you regarding my concerns on the Insolvency provisions within 

the above proposed Bill. I work for Insolvency Practitioners based in 
Glasgow and live in your constituency. My employer‟s insolvency work is 
authorised by the Insolvency Practitioners Association (“IPA”). 
 

2. The Bills committee advised IPA on 7 October 2009 that the “draft” stage 
of the Bill had been missed out and it had gone to “full” Bill status. There 
has been no formal consultation on the contents, and I understand that we 
only have a short window of until 30 October to provide the Local 
Government and Communities Committee with written evidence. 
 

3. I have no comment to make on the greater part of the Bill which deals with 
repossessions outwith insolvency. I do however feel that changes to 
voluntary Trust Deed legislation and entry routes into Sequestration are 
misplaced in a Bill focusing on forced repossessions. I have concerns 
regarding the actual changes proposed, and would summarise these as 
follows: 

 
Certificate for Sequestration 
4. The proposed Certificate for Sequestration provides a new and easier 

entry route into Sequestration and will likely result in a landslide number of 
bankruptcy cases which the Scottish Government will administer and the 
public purse will have to fund.  
 

5. The public purse is already bearing the cost of administering the 9,417 
LILA sequestrations which arose in the fist year following the LILA route to 
Bankruptcy being introduced in April 2008. 
 

6. There does appear to be a government policy of providing debt relief for 
all, however I question whether we are inviting debt abuse rather than 
providing debt relief – to be administered at a cost to the public purse. 
There is a risk of public outrage by the hard working bill paying voters 
seeing debtors walk away from financial responsibilities with little 
consequence. 
 

The exemption of the Family Home from a Trust Deed 
7. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity.  
 

8. The natural conclusion of exempting the family home from Trust Deeds 
has not been fully thought through by the Scottish Government, and 
certainly isn‟t dealt with adequately in the Bill. As it stands, there is no 
exemption for the family home in Sequestrations, and future policy is as 
yet undecided in that area. The consequences of the Bill may lead to: 

 

 Previously protected family homes being put at risk where 
sequestration follows a Trust Deed (either due to the action of 
an objecting creditor, or the Trust Deed proposal failing later on 
in the process); 
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 Diminished dividends to creditors in Trust Deeds; 

 Further public administration of sequestrations which follow 
failed attempts at Trust Deed proposals; 

 An increase in creditor driven sequestrations to capture the 
family home before an individual is able to apply for its 
exemption under a Trust Deed. 

 
9. The changes proposed in the Bill would be better postponed to form part of 

the formal consultation on the family home in bankruptcy – scheduled to 
commence in November. 

 
10. The IPA will be issuing the Committee with written evidence on the Bill and 

I‟m sure would be happy to discuss any of the more technical aspects and 
implications with you. I hope you share my concerns and would be pleased 
if you would let me know your views on the Bill  

 
 
Christine McMillan 
Wyllie and Bisset LLP 
 
26 October 2009 
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SUBMISSION FROM CONSUMER CREDIT ASSOCIATION 
 
Home Owner and Debtor Protection (Scotland) Bill („the Bill‟) 
1. We are very grateful to your Committee for inviting Consumer Credit 

Association („CCA‟) to comment on the new certification route into 
bankruptcy proposed by the Bill.   

 
Home credit and the Consumer Credit Association 
2. CCA represents over 400 home credit businesses throughout the UK.   

 
3. Home credit lenders specialise in small, short-term cash loans.  A typical 

loan would be somewhere between £200 and £500, with a repayment term 
of somewhere between 26 and 52 weeks.   
 

4. The agent system sits at the heart of home credit.  Up to 3 million UK 
citizens use the home credit product, served in the home by about 20,000 
agents (most of whom are women). 
 

5. Each week, an agent will visit all of her 120 or so customers in the home, 
both to collect repayments and (where required) issue further credit.  From 
the customer‟s viewpoint, this weekly home visit system helps manage and 
control the risk.   
 

6. Home credit is highly flexible and highly transparent.  Charges are a fixed 
cash amount for each loan and are „all-in‟.  If a customer misses a 
repayment or pays a reduced payment, there are no extra charges to pay.  
This feature is particularly helpful for consumers who have to work to very 
tight budgets or who have volatile incomes. 
 

7. Agent/customer relationships are very good and satisfaction ratings are 
exceptionally high. 
 

8. Home credit is often criticised for its high APRs.  The Joseph Rowntree 
Foundation recently funded independent research into home credit.  The 
aim was to find out whether home credit could be offered on a not-for-profit 
basis, and if so, how much it would cost.   
 

9. The Rowntree study1 (published late March 2009) concluded that not-for-
profit home credit would carry an APR of at least 123%.  This was a 
conservative figure that did not include branch network costs or the cost of 
capital.    

 
New certification route into bankruptcy 
10. The stated policy objective is to open up access to bankruptcy, so as to 

protect consumers in the current financial climate. 
 

11. CCA firmly believes that a bankruptcy system is an important part of any 
modern economy.  However, we also believe that a good bankruptcy 
system is one that is in balance. 
 

                                                 
1
 http://www.jrf.org.uk/sites/files/jrf/home-credit-business-full.pdf 
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12. Bankruptcy losses are a lender cost that will prompt a commercial 
response.  If costs rise, then at best, there is likely to be upward pressure 
on prices.  At worst, lenders will exit the market if those losses make their 
businesses unviable.       
 

13. The certification route will increase bankruptcies.  The question is by how 
much.  We have no feel for this and have found no estimates in the 
background materials.  
 

14. If the amended system stays in balance, we can see the benefits.  
However, if the change leads to a dramatic increase in bankruptcies, this 
creates a new and serious economic risk for Scotland.  

      
Macro-economic impact on Scottish economy 
15. The proposal has emerged as a well-intentioned consumer protection 

measure.  However, the economic crisis now opens up a new macro-
economic risk for Scotland. 
 

16. In short, if bankruptcies were to run out of control, lenders could start to 
exit Scotland, increasing the country‟s economic problems.  Under such a 
scenario, some consumers would benefit in the short term.  But in the 
longer term, reduced levels of economic activity would damage the 
Scottish economy and its citizens.   
 

17. Until the credit crisis began, such a risk might have seemed improbable.  
We are now learning that it is not.  Credit is in short supply and lenders are 
starting to pick and choose the countries in which they operate and the 
customers they serve.  The UK has already seen market exit (primarily by 
US lenders) and this has been a major reason why credit has recently 
been so hard for UK households to access2. 
 

18. It is not impossible to imagine a scenario in which UK consumer lending 
activity is focused mainly in the wealthy South East, with other areas 
increasingly shunned, either because of local economic problems or 
because of local laws (such as Scotland‟s proposed certification route) that 
increase lender costs.   
 

19. Scotland‟s relatively small population would probably increase the potential 
for such an outcome.   

 
Recommendations 
20. We believe that the Local Government and Communities Committee 

should seek to assess the risks we outline above.   
 

21. Given the nature of these risks, we believe it would be of benefit to the 
Committee to widen its Stage One work and investigate the wider macro-
economic implications of this Bill.  The Committee might therefore consider 
inviting the expert testimony of economists and those in the Scottish 

                                                 
2
 Scotland‟s „Economic Recovery Plan: Update‟ noted that: ‘The defining characteristic of the current 

downturn has been the significant constraints on the availability of credit and other forms of finance 

across advanced economies’. 
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Government with experience of the impact legislation like this can have on 
economies.   
 

22. CCA urges the Committee to take into account in its deliberations these 
simple, but vital issues.  Moves that appear to help some individuals could 
end up damaging the Scottish economy, with wider implications for all its 
citizens.  

 
 
D M Rees 
Chairman, Law Committee 
Consumer Credit Association     
 
29 October 2009 
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SUBMISSION FROM CONSUMER FOCUS SCOTLAND 
 
1. Thank you for your letter of 8 October 2009, inviting Consumer Focus 

Scotland to provide written evidence on the above bill. Consumer Focus 
Scotland was formed on 1 October 2008 through the merger of three 
organisations – the Scottish Consumer Council, energywatch Scotland, 
and Postwatch Scotland.  
 

2. We work to secure a fair deal for consumers in both private markets and 
public services, by promoting fairer markets, greater value for money, and 
improved customer service. While producers of goods and services are 
usually well-organised and articulate when protecting their own interests, 
individual consumers very often are not. The people whose interests we 
represent are consumers of all kinds: they may be patients, tenants, 
parents, solicitors‟ clients, public transport users, or shoppers in a 
supermarket. We have a commitment to work on behalf of vulnerable 
consumers, particularly in the energy and post sectors, and a duty to work 
on issues of sustainable development. 
 

3. We therefore have a particular interest in the impact of this bill on 
homeowners who find themselves at risk of repossession. Sarah O‟Neill, 
Head of Policy at Consumer Focus Scotland, was a member of the 
Repossessions Sub-Group of the Debt Action Forum, which reported in 
June 2009, the recommendations of which are taken forward in the Bill. 
This evidence focuses on the provisions contained in Part 1 of the Bill. 

 
General comments 
4. We broadly welcome the policy intention behind Part 1 of the Bill, which will 

increase protections for homeowners faced with repossession, and require 
lenders to show that they have considered reasonable alternatives to 
repossession before taking court action. We strongly believe, in line with 
the recommendations of the Civil Justice Advisory Group set up by our 
predecessor organisation, the Scottish Consumer Council (SCC), that the 
civil justice system should encourage the resolution of disputes as early as 
possible, and that the courts should be viewed as a last, rather than a first 
resort.3 This was also recognised by the Repossessions Sub-Group in its 
final report, with the borrower‟s „journey‟ through the system beginning with 
their interaction with the lender, and the bill follows this approach. 
 

5. In keeping with this approach, while the bill‟s provisions provide a vital 
safety net, we also very much welcome the other recommendations of the 
Sub-Group in relation to the provision of clear plain language information to 
be made available to borrowers early in the process about their rights and 
the available sources of advice. As the Gill review has recognised, public 
legal education can play a very important role in ensuring that more people 
have access to justice. If people are to exercise their legal rights, they 
need firstly to know what those rights are, and how the legal system works. 
Many people do not currently have access to justice either because they 

                                                 
3
 „The Civil Justice System in Scotland- a case for review?: The report of the Civil Justice Advisory 

Group’, Scottish Consumer Council, 2005 
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do not recognise in the first place that they are involved in a dispute,4 or 
because they do not know what to do, or where to go for help, about the 
dispute. In light of the current pressures on the advice sector, we would 
also like to see consideration of how those borrowers who are able to do 
so might be encouraged and empowered  to deal with some aspects of the 
process themselves. The work of the repossessions advice group being 
led by the Scottish Legal Aid Board is vital in taking this work forward. 
 

6. We have also long argued that there is a need for court processes and 
forms to be simplified, to make them easier for non-lawyers to understand, 
and we also welcome the Sub-Group‟s recommendations in this regard.  
This aspect of the work will be taken forward by the Sheriff Court Rules 
Council. 
 

7. While the Sub-Group‟s report welcomed lenders‟ assurances that they 
would show appropriate forbearance towards borrowers, the Financial 
Services Authority (FSA) has raised concerns that some lenders are failing 
to do so. We therefore welcome the FSA‟s recent commitment to take 
immediate action to strengthen its rules, and in particular to consult on 
converting guidance on forbearance into binding rules.5  This is likely to 
include requiring lenders to advise borrowers about the various 
government support schemes which exist, although it is not clear whether 
this will include schemes put in place by the Scottish government, in 
addition to UK government initiatives. 

 
Section 1 Residential standard securities: restriction of creditor‟s 
remedies 
8. We welcome the new requirement for all repossession cases to be 

considered by the court, aside from where the borrower voluntarily 
surrenders possession. While we understand the intention that voluntary 
surrender should not be made more difficult for the debtor, however, it is 
vital that borrowers fully understand the implications of this. They must be 
aware that surrendering the property will not cancel the debt owed to the 
lender, and also that alternative avenues are available to them. Both the 
work of the repossessions advice group being led by the Scottish Legal Aid 
Board on producing information and advice for borrowers, and the FSA 
initiative mentioned above will be very important in this regard. 

 
Sections 2 and 3 Court applications by creditor for remedies on default 
9. We welcome the provision that all repossession cases must actually call in 

court and be considered by the sheriff, at a hearing at which the borrower 
may appear or be represented, bringing them into line with current 
summary cause procedure for eviction actions for rent arrears. Under the 
Mortgage Rights (Scotland) Act 2001 at present, a case calls in court only 
where the borrower has made an application to the court. It is estimated in 
the Sub-Group report that the borrower currently makes such an 

                                                 
4
 Paths to Justice Scotland: what people in Scotland do and think about going to law, Hazel Genn and 

Alan Paterson, Oxford University Press, 2001found that one in four people in Scotland had experienced 

one or more justiciable problems during the previous five years, considerably fewer than the proportion 

of those who say they have had justiciable problems in England and Wales and in other countries 
5
 Mortgage Market Review: Discussion Paper 09/3, Financial Services Authority, October 2008 
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application in no more than 10% of cases. There are likely to be a number 
of reasons for this, including a lack of awareness that the provisions exist; 
the formality and complexity of the process; the difficulty of accessing 
advice; and the cost of representation. This suggests that most of those 
who are faced with repossession are not accessing their rights under the 
legislation, and this provision is a first step towards ensuring that they do 
so. While in most repossession cases, the borrower does not have a 
defence, admitting that the arrears are owed, the suspension of 
enforcement of the standard security by the court allows the borrower more 
time to repay the arrears, find alternative means of support or consider 
selling or remortgaging the property.  

 
Section 4 Pre-action requirements 
10. This section will require creditors in all repossession cases to fulfil a 

number of pre-action requirements before taking court action, essentially 
enshrining the main components of a pre-action protocol along the lines of 
that which exists in statute in England and Wales. As noted above, while 
some lenders do currently follow best practice, there is evidence that some 
do not, and this provision should have the effect of deterring such lenders 
from taking borrowers to court as a first, rather than last, resort. The court 
must then decide whether the lender has taken the steps required, and 
whether, in light of this and any representations made by, or on behalf of, 
the debtor, it is reasonable to grant a court decree in favour of the lender. 

 
Section 6 Recall of decree 
11. The experience of advice agencies is that, as with rent arrears cases, 

defaulting borrowers do not always deal with the court action against them 
when it is raised, and may only seek advice once a court decree has been 
granted and/or once a repossession date has been fixed. Unlike rent 
arrears cases, which are carried out under the summary cause procedure, 
however, there is currently no straightforward provision allowing the 
borrower to apply to the court for the decree to be recalled. The current 
ordinary cause reponing note procedure requires the documentation to be 
drafted and lodged by a solicitor, making it a complex and expensive 
process. The proposed recall of decree should be a simple process, 
involving a pre-printed form, as in summary cause cases, which the 
borrower him/herself, an „entitled resident‟, or a lay representative can 
complete and lodge with the court. If a recall is granted, this gives the 
debtor a second chance to put his/her case to the court. Although no fee is 
required to lodge a summary cause minute for recall, however, it must be 
served on the lender by a solicitor or sheriff officer, which is likely to incur a 
cost for the borrower. 

 
Section 7  Representation in repossession proceedings 
12. We welcome the proposed provisions allowing for lay representation of 

borrowers in mortgage repossession proceedings. At present, borrowers 
must either represent themselves or be represented by a solicitor. While 
we have welcomed the recent significant increase to the disposable 
income limit for civil legal aid eligibility, we recognise that some people will 
still not have access to legal representation. This is likely to be for a 
number of reasons, including difficulty in finding a solicitor to take their 
case; the real or perceived cost of obtaining legal advice and/or 
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representation; or because they leave it until very late in the process to 
seek assistance.  
 

13. While we hope that the recommendations of Lord Gill‟s recent civil courts 
review report will result in simpler and more user-friendly court 
procedures, at present these processes are difficult for non-lawyers to 
follow, and can be confusing and even frightening for people, particularly 
those who are unrepresented. In those cases where they actually get as 
far as the hearing, unrepresented litigants are very often faced with a 
solicitor representing the other side, within an intimidating and formal 
setting dominated by lawyers wearing formal dress and using legal 
language. We have long been concerned that this places unrepresented 
litigants at a disadvantage in court proceedings and indeed may deter 
people from pursuing legal action.  
 

14. These concerns are supported by our recent research exploring the views 
and experiences of sheriff civil court users, including some involved in 
repossession cases, commissioned jointly with the Scottish Legal Aid 
Board. This found that those who were unrepresented were particularly 
likely to be concerned about having to stand up in court on their own to 
address the sheriff and not being able to understand the language being 
used by the sheriff and other legal professionals.6 Although keen to 
present their case to the sheriff, most reported being nervous about 
representing themselves.  
 

15. It is therefore important that borrowers have access to other forms of 
assistance and representation. Consumer Focus Scotland supports the 
introduction of McKenzie Friends in Scotland, which has now been 
recommended by Lord Gill. We see the introduction of such a measure as 
offering valuable support to unrepresented litigants. By providing moral 
support and/or offering guidance, a McKenzie Friend may help the litigant 
present their case better, assisting not only the unrepresented litigant but 
also the court and the other party involved in the case. 
 

16. While McKenzie friends could offer valuable support, they may not be 
able to offer specialist advice on the law and procedure in repossession 
cases. At present, non-solicitor advisers are not permitted to appear in 
repossession cases; if they were, we believe that such expertise would 
begin to develop among such advisers. We would envisage in-court 
advisers in particular having a valuable role here. The Scottish Consumer 
Council, one of our predecessor organisations, was responsible, together 
with Citizens‟ Advice Scotland, for establishing the first such service in 
Edinburgh in 1997. There are now six further established services in 
sheriff courts across Scotland, funded and overseen by the Scottish Legal 
Aid Board. There is strong evidence that these services, where they exist, 
have been viewed as a great success by all involved, including clients, 
sheriffs, solicitors, advice agencies and court staff.7  

                                                 
6
 The Views and Experiences of Sheriff Civil Court Users, published by Consumer Focus Scotland and 

the Scottish Legal Aid Board, July 2009.  
7
 Supporting Court Users: the Pilot In-Court Advice Project in Edinburgh Sheriff Court, Elaine 

Samuel, Scottish Office , 1998; Supporting Court Users: the In-Court Advice and Mediation Projects 

in Edinburgh Sheriff Court, Research Phase 2, Elaine Samuel, Scottish Executive, 2002; Uniquely 
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17. We would like to see in-court advice services being rolled out across the 

whole of Scotland, and we are delighted that there has been a recent 
movement in this direction. Lord Gill‟s civil courts review report has 
recommended their expansion, while the Scottish Legal Aid Board 
recently announced the establishment and expansion of further in-court 
and court-related advice services in new geographical areas, with a 
particular focus on advice and representation in repossession cases. 
 

18. In-court advice services recognise the reality that many people involved in 
court disputes tend to bury their heads in the sand, and fail to seek advice 
until the last minute. While the emphasis should be on encouraging 
people to seek assistance disputes as early as possible, there is also a 
need for services catering for those who deal with their problems in this 
way.  
 

19. While we broadly welcome the new provisions, and would see in-court 
advisers as an obvious and important group of potential lay 
representatives in repossession cases, we have some concerns about the 
present wording of this section. Within Scotland‟s civil courts, there is 
currently a confusing array of different rules on rights of audience for 
representatives who are neither solicitors nor advocates. Such 
representatives are not permitted at all in the Court of Session or in most 
sheriff court ordinary cause actions, including repossession cases. In 
small claims cases,8 summary cause cases9, cases under the Debtors 
(Scotland) Act 198710  and the Debt Arrangement and Attachment 
(Scotland) Act 2002,11 the sheriff retains discretion to decide whether an 
authorised lay representative is a „suitable person‟. More recent court 
rules relating to sequestration proceedings provide, however, that the 
sheriff must be satisfied that the representative „is able properly to 
represent the debtor‟. 12   
 

20. The wording in section 7 of the bill mirrors that of most existing provisions, 
stating that the sheriff must be satisfied that the representative is a 
suitable person to represent the debtor, but also states that an order may 
prescribe persons or bodies as ‟approved lay representatives‟. This 
signifies a change in approach from existing rules: rather than simply 
requiring representatives to be authorised by the party, it brings in an 
element of prior approval by the authorities. While we understand the 
desire to ensure that only lay representatives who are appropriately 
skilled and competent can appear in court, it is important in the interests 

                                                                                                                                            
Placed: Evaluation of the In-Court Advice Pilots (Phase 1),  Morris, Richards et al, Scottish Executive, 

2005; The Views and Experiences of Sheriff Civil Court Users, published by Consumer Focus Scotland 

and the Scottish Legal Aid Board, July 2009 
8
 Act of Sederunt (Small Claims Rules) 2002, rule 2.1 

9
 Act of Sederunt (Summary Cause Rules) 2002, rule 2.1. Note: lay representatives may normally 

appear only at the first calling of a summary cause case. 

10
 Act Of Sederunt (Sheriff Court Ordinary Cause Rules) 1993, Rule 1.3 

11
 Act of Sederunt (Debt Arrangement and Attachment (Scotland) Act 2002) 2002 

12
 Act of Sederunt (Sheriff Court Bankruptcy Rules) 2008, rule 15 
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of ensuring that borrowers have the assistance they need that 
unnecessary barriers should not be placed in their way.  
 

21. The available evidence suggests that very few people are currently 
represented by a non-solicitor adviser in formal court proceedings. 
Research into how people deal with their civil disputes has found that 
while two-thirds of those who went to court were represented by a 
solicitor, only one per-cent were accompanied by an advice worker.13 This 
suggests that levels of representation by other advisers are very low, 
reflecting the findings of Citizens‟ Advice Scotland research that very few 
advisers provided representation in the small claims or heritable courts.14 

22. A 2004 survey carried out by the Scottish Sheriff Court Users‟ Group also 
found that only 1 in 4 of its member organisations (including citizens‟ 
advice bureaux, local authority advice services, law centres and other 
advice agencies) who responded provided court representation more than 
10 times in a year.15 These studies suggest that the main reasons why 
non-solicitor advisers are not currently representing clients in court are 1) 
a lack of resources and 2) the formality of court proceedings, which puts 
advisers off going to court. If more advisers are to be encouraged to 
appear in court, it is important that the rules are not too onerous in relation 
to those who may do so. We believe that greater exposure to in-court 
advisers in some sheriff courts has reinforced the potential benefits of 
representation by non-solicitors for the other party involved in a case and 
to the court itself, as well as the party they are representing. 

23. We would also point out that the bill states that approved lay 
representatives may represent „except in prescribed circumstances‟, and 
we would question what those might be; again this does not sit easily with 
other existing legislation and court rules. We would suggest that it would 
be helpful to ensure consistency with other rules of court allowing lay 
representation in other types of case. 
 

24. I hope that these comments are helpful. Please do not hesitate to contact 
Sarah O‟Neill, our Head of Policy, should you wish to discuss any aspect 
of this response further. 

 
 
 
Martyn Evans 
Director 
Consumer Focus Scotland 

                                                 
13

 Paths to Justice Scotland: what people in Scotland do and think about going to law, Hazel 
Genn and Alan Paterson, Oxford University Press, 2001 
14

 Lay Representation in Courts and Tribunals, Citizens Advice Scotland, 1998 

 
15

  Source: Scottish Sheriff Court Users‟ Group Newsletter –Special Issue, June 2004 
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SUBMISSION FROM DANIELA COIA, PKF (UK) LLP 
 
1. I am an employee of PKF (UK) LLP and refer to the Homeowners and 

Debtors Protection (Scotland) Bill which is currently being considered by 
the Committee. I would like to agree with the submission forwarded by my 
Senior Partner of the Scottish Region, Bryan A Jackson and would also like 
to put some of my own points across which I hope you will take into 
consideration.  
 

2. The implementation of this Bill will have a big affect on my employment and 
future, with the possibility of me being made redundant. I am a tax payer 
and also a member of the electorate.  
 

3. The idea with the AIB providing insolvency advice and acting as a Trustee 
in all Certificates of Insolvency is a concern. Who will monitor their work 
and the complaints made against them? What logic results in qualified 
“Insolvency” Practitioner not being able to deal with insolvency cases as 
would be the case in the Certificate of Insolvency Sequestrations. 
Insolvency Practitioners will possibly be expected to sign off these 
certificates but not be allowed to act.  
 

4. Should this Bill be passed, in its current form it will have an adverse impact 
on the recovery of the Scottish economy and lead to redundancies in the 
private sector to make public sector jobs.    

 
Daniela Coia 
  
30 October 2009 
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SUBMISSION FROM DAVID HILL, CA 
 
 
1. I am David Hill, a partner in BDO LLP, and currently Chairman of ICAS‟s 

Insolvency Committee.  I have been an Insolvency Practitioner for over 25 
years and current have over 2,000 live personal insolvency cases. 
 

2. I am broadly in support of the Bill‟s proposals but would draw to the 
committee‟s attention a couple of particular points.  These mainly relate to 
a lack of consultation and I would commend to the Committee the 
submissions made by ICAS and by Max Recovery Limited.  The Institute 
of Chartered Accountants in Scotland is one of the pre eminent bodies of 
Chartered Accountants in the world and represents a substantial majority 
of Scotland‟s Insolvency Practitioners of whom there are only around 100. 
 

3. Max Recovery are one of the biggest creditors in personal insolvencies as 
they buy a huge amount of debt from the original creditors. 
 

4. The first main point I wish to bring to the Committee‟s attention is the 
certificate route to bankruptcy.  Whilst supporting the concept as enabling 
some debtors who currently cannot make themselves bankrupt, I strongly 
oppose the proposal that only the Accountant in Bankruptcy be permitted 
to act in such cases.  Put simply, the debtor should have their choice of 
who they wish to be Trustee.  The explanation given for this proposal is, 
I‟m afraid, incorrect.  It states that these cases would have insufficient 
funds to meet the costs.  Let me be quite clear here, there is no public 
funding whatsoever if an Insolvency Practitioner accepts an appointment 
in a bankruptcy and therefore we would only accept appointments where 
there are sufficient funds and should be allowed to do so.  Indeed, in every 
case undertaken by an Insolvency Practitioner there are fees of at least 
£300 and sometimes considerably more paid to the Accountant in 
Bankruptcy. 
 

5. Secondly, the decision to allow the exclusion of houses from Protected 
Trust Deeds.  Whilst in practice I feel this would actually have little effect 
as creditors would not allow the exclusion of equity without some 
counterproposal, it should not be undertaken in isolation without 
considering how it affects other debt relief mechanisms. 
 

6. It is also unnecessary as the figures show that there are virtually no 
evictions carried out by Trustees in Trust Deeds.  I personally have never 
evicted anyone from their home in a Trust Deed. 

 
 
David Hill, CA 
 
30 October 2009 
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SUBMISSION FROM DONALD MCKINNON 
 
1. As a Taxpayer I watched the recent debate on Recession / Recovery on 

BBC 1, I noted with interest the gentleman from Shelter who stated that 
Scotland would be affected by approx 6500 eviction/repossessions this 
year.  

 
2. The following day I contacted the media section of Shelter to enquire as to 

the breakdown of that figure. 
 
3. I was advised by that office that there were no actual factual statistics for 

Scotland and that figure was simply a percentage of the UK forecast 
figures. 

 
4. On further questioning of this forecast figure I was advised that it simply 

related to evictions by landlords and repossessions by mortgage providers. 
The figures being provided by the Council of Mortgage Lenders. 

 
5. There are little or no evictions/repossessions by Trustees administering 

Trust Deeds and I would request that the committee give full consideration 
when considering the proposed Bill and perhaps this area of the Bill would 
be better receiving full consultation along with the other constituent parts 
that are relevant. Statistics relating to evictions/repossessions under a 
Trust Deed can be obtained from either The Institute of Chartered 
Accountants Scotland or Insolvency Practitioners Association. 

 
6. It is my knowledge that Trust Deeds are to receive full consultation in the 

very near future and the „Family Home‟ along with „Certificates of 
Insolvency‟ should be considered at the same time under full consultation 
as opposed to taking a „piggy back‟ on other proposed legislative changes. 

 
 
Donald McKinnon 
 
16 October 2009 
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SUBMISSION FROM DONALD MCKINNON 
 
1. I write to you in an attempt to express my concerns at the upcoming Home 

Owner & Debtor Protection (Scotland) Bill, written answers are to be 
submitted by no later than 30 October 2009. While I appreciate this 
committee directly will not be hearing the proposed Bill and it will tabled 
before the Local Government and Communities Committee I feel that if 
progressed it will have a greater impact on this committee. 

 
2. I have no comment to make on the greater part of the Bill which deals with 

repossessions outwith insolvency. I do however feel that changes to 
voluntary Trust Deed legislation and entry routes into Sequestration are 
misplaced in a Bill focusing on forced repossessions. I have concerns 
regarding the actual changes proposed, and would summarise these as 
follows: 

 
Certificate for Sequestration 
3. The proposed Certificate for Sequestration provides a new and easier 

entry route into Sequestration and will likely result in a landslide number of 
bankruptcy cases which the Scottish Government will administer and the 
public purse will have to fund.  

 
4. The public purse is already bearing the cost of administering the 9,417 

LILA sequestrations which arose in the fist year following the LILA route to 
Bankruptcy being introduced in April 2008. Forecast figures were between 
5000-15000. 

 
5. There does appear to be a government policy of providing debt relief for 

all, however I question whether we are inviting debt abuse rather than 
providing debt relief – to be administered at a cost to the public purse. 
There is a risk of public outrage by the hard working bill paying voters 
seeing debtors walk away from financial responsibilities with little 
consequence. 

 
The exemption of the Family Home from a Trust Deed 
6. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity. Statistics can be readily obtained from the respective 
authorising bodies. 

 
7. The natural conclusion of exempting the family home from Trust Deeds 

has not been fully thought through by the Scottish Government, and 
certainly isn‟t dealt with adequately in the Bill. As it stands, there is no 
exemption for the family home in Sequestrations, and future policy is as 
yet undecided in that area. The consequences of the Bill may lead to: 

 

 Previously protected family homes being put at risk where 
sequestration follows a Trust Deed (either due to the action of an 
objecting creditor, or the Trust Deed proposal failing later on in the 
process); 

 Diminished dividends to creditors in Trust Deeds; 

393



 

 
 

  

 Further public administration of sequestrations which follow failed 
attempts at Trust Deed proposals; 

 An increase in creditor driven sequestrations to capture the family 
home before an individual is able to apply for its exemption under a 
Trust Deed. 

 More unsecured borrowing as the risk of losing the family home is 
removed, previously seen as a barrier. 

 Increased lending rates to Scottish consumers as creditor returns could 
be reduced. 

 
8. The changes proposed in the Bill would be better postponed to form part of 

the formal consultation on the family home in bankruptcy – scheduled to 
commence in November. 

 
Formal Education & Training 
9. The Accountant in Bankruptcy currently employs 165 staff none of which 

have any Insolvency Qualifications. There are currently three levels of 
Insolvency Qualification JIEB ,CPI and CPPI all of which are recognised 
qualification with the first one gaining entry to a Professional body. All 
practices are monitored for their casework compliance and should their be 
a material breach an operating licence would be revoked. 

 
10. The Accountant in Bankruptcy and her staff are neither qualified by 

education or experience in this highly specialised area and should this 
proposed Bill be passed will see further work being administered by 
unqualified staff at the expense of the Public Purse. 

 
11. As a taxpayer I am very concerned at this and am also alarmed that it is 

only the finances of this dept that are audited and not the actual 
administration of a case , there is no transparency or independence. 

 
12. I hope you share my concerns and would be pleased if you would let me 

know your views on the Bill and it‟s lack of full consultation. 
 
 
Donald McKinnon 
 
16 October 2009 
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SUBMISSION FROM EQUIFAX 
 
1. Equifax is grateful for the opportunity to respond to the Local Government 

and Communities Committee review of the Home Owner and Debtor 
Protection (Scotland) Bill. 

 
2. Equifax is a global leader in information solutions and one of the largest 

credit assessment, ID verification and fraud prevention solution providers 
in the UK. Of particular interest to the Committee Equifax‟s work includes 
direct support the financial services industry to facilitate responsible 
lending decisions and fraud prevention. 

 
3. In general Equifax supports and applauds the intentions of the Home 

Owner and Debtor Protection (Scotland) Bill. In particular, we support the 
intention to amend the law regarding the enforcement of mortgages over 
residential property to ensure that all cases are heard in court and require 
that lenders take reasonable steps to avoid repossession.  

 
4. We also support the introduction of a new route into bankruptcy, the 

allowance of specified property to be excluded from a protected trust deed, 
and increasing the protection for a family home. 

 
5. We do however have some concerns about the unintended consequences 

of removing the requirement for notices of sequestrations (and 
subsequently trust deeds) to be published in the Edinburgh Gazette. 

 
6. As the Committee will be aware, all lenders currently rely on credit 

reference agency (CRA) data to check whether an applicant has 
previously gone into sequestration and for general creditworthiness. 
Where an individual provides a Scottish address as part of an application, 
a lender will expect to be informed by a CRA of any details of 
sequestration or a Trust Deed relating to that address. 

 
7. CRAs are currently entirely dependent on notices gathered from the 

Edinburgh Gazette to inform these applications. The current intention of 
the Bill, Section 12 - removing the requirement for notices of insolvency 
proceedings to be published in the Edinburgh Gazette - would remove a 
vital source of data which informs responsible lending decisions. 

 
8. Equifax believes that to address this change, the Insolvency Service 

should make notices of insolvency proceedings available to CRAs via a 
bulk feed online. Precedence for this solution has been set by the 
introduction of an electronic feed of bankruptcy data by the Insolvency 
Service in England and Wales.  

 
9. Clearly, this feed should be in place prior to the repeal of the advertising 

requirement in the Edinburgh Gazette of sequestration notices (and Trust 
Deeds). 

 
10. To conclude, while we recognise that the current system presents an 

antiquated method of collating data, we would like to reiterate that this data 
is an essential part of informing responsible lending decisions made by 
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lenders. If the requirement to advertise sequestration notices (and 
eventually Trust Deeds) in the Edinburgh Gazette is removed, other 
measures such as an online feed must be in place to ensure continued 
access to this data. The loss of this data will reduce the ability of lenders to 
make responsible lending decisions, and could lead to consumer detriment 
in the Scottish credit market. 

 
11. We would be delighted to discuss this submission in greater detail with the 

Committee. 
 
About Equifax 
12. Equifax in the UK was established in 1989 and has over 450 employees 

with sites in London and Bradford. We serve customers across a wide 
range of industries including financial services, retail, healthcare, 
telecommunications/utilities, brokerage, insurance and Government 
departments. 

 
13. Originally established in the USA in 1899, we are headquartered in 

Atlanta, Georgia, and employ approximately 6,900 people in 14 countries 
through North America, Latin America and Europe. Equifax is a member of 
Standard & Poor‟s (S&P) 500® Index.  

 
14. We are the world‟s largest repository for consumer credit information, and 

in the UK we hold approximately 400 million records on 45 million 
individuals. Our commercial databases contain information on 2.1 million 
limited companies as well as information on a significant number of non-
limited companies. 

 
15. We receive in the region of 192 million updates to this information each 

month from a range of public and private sources including Government 
bodies such as Local Authorities (Electoral Roll), HM Court Services (via 
Registry Trust Ltd) and organisations involved in granting credit, including 
all the banks, credit card companies, mortgage providers, mobile 
telecommunication providers and mail order companies. 

 
16. We use this data to provide services to business, individuals and 

Government. In particular we offer: 
 

 consumer and business credit intelligence 

 portfolio management 

 ID verification and fraud prevention  

 decision-making technology 

 marketing tools  
 
17. Our business model is based on secure, accurate data. As such, we invest 

heavily to ensure that our databases and business processes are in line 
with the principles of the Data Protection Act (DPA). In the UK we have 
received accreditation to the Government T Scheme, as well as BS 7791 
and ISO 27001 which means our processes are defined, documented and 
checked every year. 

 
Equifax, 30 October 2009 

396



SUBMISSION FROM EXPERIAN 
 
About Experian  
1. Experian is the leading global information services company, providing 

data and analytical tools to clients in more than 65 countries. The 
company helps businesses to manage credit risk, prevent fraud, target 
marketing offers and automate decision making. Experian also helps 
individuals to check their credit report and credit score, and protect against 
identity theft.  

 
2. Experian plc is listed on the London Stock Exchange (EXPN) and is a 

constituent of the FTSE 100 index. Total revenue for the year ended 31 
March 2009 was $3.9 billion. Experian employs approximately 15,000 
people in 40 countries and has its corporate headquarters in Dublin, 
Ireland, with operational headquarters in Nottingham, UK; Costa Mesa, 
California; and São Paulo, Brazil.  For more information, visit 
http://www.experianplc.com. 
 

3. Experian is the largest credit reference agency (‘CRA’) out of the 3 
consumer credit reference agencies operating in the UK, supplying c70% 
of the shared personal data used for credit underwriting by the UK 
financial sector.  This amounts to some 180m credit enquiries each year.  
Experian also provides data for a variety of other purposes such as 
identification checks for the prevention of money laundering as required 
under the Prevention of Money Laundering Regulations.  

 
Summary 
4. We refer to the recently introduced Home Owners and Debtors Protection 

(Scotland) Bill that is currently being considered by the Local Government 
and Communities Committee and set out our views on the Bill below: 
 

5. Experian fully support the underlying intent of the Bill to increase the 
protection for a family home. 
 

6. Experian does, however, have concerns regarding section 12 of the Bill 
which provides for the current requirement to publish notices under 
sections 15 (6) and 25 (6) of the 1985 Act in the Edinburgh Gazette to be 
repealed. 
 

7. Experian also has concerns should Trust Deeds follow the same path of 
non-advertisement in the Edinburgh Gazette.  
 

8. The Experian database currently contains details of some 46,000 
sequestrations and 42,000 Trust Deeds. These are available to our clients 
as one of a number of data sources in the processing of credit applications 
and management of credit accounts. 
 

9. The prospect of using a single transactional search mechanism on the 
Insolvency Service website to identify if a consumer is the subject of either 
a sequestration order or a Trust Deed is impractical for the same reasons 
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that a similar proposal in England in respect of bankruptcy data was later 
changed to allow credit reference agencies to purchase the data in bulk. 
This is particularly so given the time scales expected by lenders to obtain 
a result. 
 

10. Experian is therefore unable to support the changes within section 12 of 
the proposed Bill as it believes this to be detrimental to the interests of 
consumers as well as the credit market as it will inevitably lead to poorer 
credit decision making. 

 
Purpose of the response 
11. To respond to recommendations that the Home Owner and Debtor 

Protection (Scotland) Bill seeks to put into legislation, including: 
 

• Making provision for all repossession cases to appear in court (except 
in cases of voluntary surrender);  

 
• Requiring creditors to consider reasonable alternatives to 

repossession;  
 

• Creating a further route into bankruptcy, where it is currently difficult for 
people to do this through existing routes;  

 
• Amending the definition of trust deeds to exclude certain creditors or 

assets, such as the debtor’s home in relation to bankruptcy;  
 
• Removing the requirement for notices of insolvency proceedings to be 

published in the Edinburgh Gazette.  
 

What is a credit reference agency? 
12. A credit reference agency collects, matches, derives, merges, and 

supplies data to organisations to help them make decisions about whether 
to give, or continue to give credit to individuals and/or businesses. They 
create and hold databases of people and/or businesses operating within 
the country in which they operate so, for example, the CRA operated by 
Experian in the UK will only hold data on people and businesses with 
addresses in the UK.  

 
13. Credit reference are third party custodians and providers of information 

and services and do not make the decisions themselves. Neither do they 
set the policy for the lenders and are not therefore part of the final decision 
as to the level of risk or otherwise that a lender is prepared to accept. 

 
14. In addition to using the data for making decisions about credit, in some 

countries, including the UK, the data may also be used for other purposes 
such as performing Identification (ID) checks, tracing debtors, offering new 
products to existing or new customers, checking employees and 
preventing and detecting crime and fraud.   
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15. In the UK, credit reference agencies collect and hold public and private 
data as follows: 

 
Public data: 
 
• Electoral Register (full)  
• County Court Judgments (Including: England, Wales, Jersey, IOR and 

Isle of Man) 
• Scottish Decrees 
• High Court Judgments  
• Bankruptcies (including: England, Wales, Northern Ireland and Scotland 

(Sequestrations)) 
• Debt Relief Orders 
• Voluntary Arrangements 
• Scottish Trust Deeds  
• Admin Order 
• Scottish Decrees 
• Liquidation Notices  
• Meetings of Creditors 
• Winding-up Petitions 
• Appointment of Receivers/Administrative Receivers 
• Administration Notices 
• Company Voluntary Arrangements 

 
 

Private Data 
 

Credit agreements including fields like: 
• Limits 
• Utilisations - balances 
• Payment performance – whether the payment was made as expected 

and for credit cards only, whether they were paid in full, in part or the 
minimum and whether cash has been drawn and if so, how much and 
how often.  

• Other information such as special arrangements, Debt management 
plans etc 

 
16. In addition, credit reference agencies derive intelligence from the data and 

from changes in the data. This will create links between names (as people 
change their names) and between addresses (as people move address). 
Searches, and in particular credit searches, provide information on the 
applicant and also on how often they are applying for credit as well as 
information on the type, amount and term of the credit they are seeking. 
 

17. All of this information is collected, processed and used in ways which are 
clearly notified to consumers as part of the credit application process. 
Lenders are obliged under the terms of the Data Protection Act 1998, to 
obtain the consent of the data subject before undertaking a credit search 
and to notify them how their data will be used. All of this information will be 
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contained within the Privacy Notice contained within the lenders’ 
application form or procedure. An example of the model privacy notice for 
the credit industry – which is agreed with the Information Commission – 
may be found at 
http://www.experian.co.uk/www/pages/responsibilities/compliance/fair_obt
aining_clauses.html. 
 

Response to consultation 
18. Experian fully support and applaud the intent of the bill to increase the 

protection for a family home. 
 

19. However, Experian does wish to raise concerns regarding the 
consequences of removing the requirement to publish in the Edinburgh 
Gazette details of sequestration orders (and subsequently Trust Deeds). 
 

20. All lenders currently use an established process to check on the 
creditworthiness of applicants. Where an applicant provides a Scottish 
address in his application, then a lender will expect to be informed of 
details of a sequestration or a Trust Deed should one exist. In respect of 
these expectations, Experian currently holds some 46,000 sequestration 
notices and 42,000 Trust Deeds on its database. 
 

21. Details of the aforementioned notices are currently gathered from the 
Edinburgh Gazette. The intention in the Bill, (Section 12), to repeal the 
requirement to advertise sequestration notices and possibly Trust Deeds 
in the Gazette would therefore remove a source of data valuable to the 
credit market. 
 

22. If it is intended that all future sequestration notices (and presumably Trust 
Deeds) will go unadvertised and be held on an Insolvency Service 
database, then this also will have a detrimental affect on decision making 
within the credit industry. Experian performs in excess of 180m credit 
searches on behalf of the credit industry per annum. The requests are 
provided through many different channels, some online with lenders 
requiring information returned in less that a second and some large batch 
files processed overnight. 
 

23. Additionally, if a consumer is turned down for credit, most lender codes of 
conduct and the industry Guide to Credit Scoring 
http://www.experian.co.uk/www/pages/responsibilities/compliance/credit_s
coring.html requires that lenders give reasons why a consumer has been 
turned down and whether information from a credit bureau contributed to 
that decision. Consumers will then be encouraged to seek their credit file 
from the credit bureau in question and check whether the information 
shown on that file is correct.  Experian provides consumer files to over 2m 
consumers each year.  
 

24. Due to the volumes and instant nature of our services it is not feasible to 
expect the Credit Reference Agencies to meet the demands of lenders 
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when this data is only accessible via a single transactional search 
mechanism on the Insolvency Service website. 
 

25. Experian believe the answer to this issue would be for the Insolvency 
Service to make available a bulk feed of this information to the Credit 
Reference Agencies. There is a precedent for such a solution following the 
introduction of an electronic feed of bankruptcy data in [insert date] by the 
Insolvency Service in England and Wales. Ideally this feed should be in 
place prior to the repeal of the advertising requirement in the Edinburgh 
Gazette of sequestration notices (and Trust Deeds). 

 
Conclusion 
26. To summarise, Experian has serious concerns about the removal the 

requirement to advertise sequestration notices (and eventually Trust 
Deeds) in the Edinburgh Gazette ahead of any viable and practical 
alternative. As it stands, the current proposal would be detrimental to 
consumers, costly to manage and, as a result have an impact on the ability 
of lenders to lend responsibly.  Experian suggests consideration be given 
to a bulk supply of these notices be made available, preferably in the form 
of an electronic feed.        

 
 

 
Mrs Gillian Key-Vice  
Head of Government Affairs and Regulatory Policy  
Experian 
 
October 2009 
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SUBMISSION FROM THE FEDERATION OF SMALL BUSINESSES 

 
Introduction 
1. The Federation of Small Businesses is Scotland‟s largest direct-member business 

organisation, representing around 20,000 members. The FSB campaigns for an 
economic and social environment which allows small businesses to grow and 
prosper.  
 

2. We welcome the opportunity to submit our comments on the Home Owner and 
Debtor Protection (Scotland) Bill to the Local Government and Communities 
Committee. 

 
Background 
3. The FSB‟s comments concentrate on Part 2 of the Bill, which we understand has 

two main aims.  First, to provide greater safeguards for a debtor‟s family home in 
the insolvency process and secondly, to ensure that all debtors can access a debt 
relief mechanism. The FSB is generally supportive of both of these aims. 
 

4. However, as many of our members can often find themselves as unsecured 
creditors, we also believe that any additional protection for debtors has to be 
balanced with those of the creditor.  The Bill must also ensure that both debtors and 
creditors have a choice in how to tackle debts and that debt relief mechanisms are 
carried out by properly qualified and regulated experts.   
 

5. Our understanding is that the Bill is being introduced as a response to a number of 
problems brought about by the recession.  While it will seek to assist those who find 
themselves in short term difficulties, the overall message must be that those who 
can afford to pay their debts must do so.    

 
The Debt Action Forum (DAF) 
6. The FSB understands that the DAF was established to consider actions that could 

be taken to help debtors affected by the recession.  Further, we believe that how to 
treat the family home in such a process was discussed by the forum.   
 

7. Section 4.3 of the final DAF report, published in June 2009 stated, “Members 
accepted that the whole subject of action against property was complicated and 
affected a lot of areas.  They agreed that this paper raised a number of issues 
which should only be considered after a full public consultation.” 
 

8. Following discussions with other relevant organisations, the FSB, as a body 
representing a significant number of unsecured creditors, was disappointed that the 
Forum did not have meaningful representation from the unsecured creditor 
community. We are also surprised that a proposal on how the family home should 
be dealt with in a protected trust deed now appears in the Bill, without any 
consultation having taken place.   
 

9. While the Bill does deal with how the family home is treated as an asset in a 
protected trust deed, it does not consider how it should be dealt with as part of a 
sequestration. It is our understanding that this will now be dealt with in a separate 
consultation beginning later this year.  We believe that this makes it difficult for 
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creditor groups that have an interest in this particular legislation to understand fully 
the policy intention of how they will recover their debts.   

 
Protected Trust Deeds and the Family Home 
10. The FSB has concerns that exempting the family home could have the following 

outcomes: 
 

 Creditors are less likely to accept a form of debt relief that excludes the major 
asset from which a dividend could be paid.  This major asset is often the family 
home. The Bill does not make clear what would then happen to the debtor and 
his creditors.   

 

 Unsecured creditors, including our members; HM Revenue & Customs; and 
others expect to be paid for services or credit. Legislation that may undermine 
this basic principle would have a damaging effect on our members and many 
thousands of small and micro businesses across Scotland, as they often lack 
the sophisticated credit control systems of larger businesses.  Cash flow is 
particularly important at this time and we would not wish to see the introduction 
of any measure that would make this more difficult.   

 

 Bank lending to smaller businesses could also be influenced by a higher risk 
premium if the recovery of debts becomes tougher.  This could mean micro and 
smaller businesses, among others, seeking credit in Scotland being treated less 
favourably by lenders.  Secured lenders such as banks will also be conscious of 
Part 1 of the Bill that restricts the rights of creditors in repossessions.  The 
overall effect may be to tighten lending criteria.  

 
 
 
 
Andy Willox OBE 
FSB Scottish Policy Convener 
 
28 October 2009 
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SUBMISSION FROM FRENCH DUNCAN 
 
 
1. We refer to the recently introduced Homeowners and Debtors Protection 

(Scotland) Bill which is currently being considered by the committee and 
set out our views on the Bill below. We trust that our views will be taken 
into your considerations.  

 
2. French Duncan is a firm of chartered accountants with eight offices across 

Scotland. Our business recovery and insolvency department comprises 3 
licensed insolvency practitioners (“IPs”) and over 30 staff. We are currently 
handling over 1,500 live personal insolvency cases making us one of the 
largest providers of personal insolvency solutions in Scotland. 

 
3. Whilst we commend some of the changes being proposed, our opinion is 

that the proposals require some degree of amendment to make them work 
with the current insolvency regime in Scotland and to avoid potential for 
misinterpretation and abuse. 

 
4. We raise a number of matters below but of particular concern to us in the 

Bill are two matters, namely: 
 

i) the removal of the family home as an asset from protected trust deeds;  
 
ii) the Certificate for Sequestration and restriction of the role of Trustee to 
the AiB.  

 
5. We also have concerns at the lack of any meaningful consultation and the 

motives behind the introduction of the Bill without any such consultation or 
draft Bill. We also consider that the Bill breaches UK and EU anti-
competition laws by restricting who will be able to act as Trustee in certain 
sequestrations. 

 
Removal of the family home as an asset from protected trust deeds 
6. Firstly we would mention that, in our opinion, the loss of the family home in 

insolvency is not a common occurrence and in only very few cases is there 
a need for the debtor or his family to lose the home. It is common practice 
among the insolvency profession in Scotland to explore all potential 
avenues to release equity in a property before resorting to a sale and in 
only a handful of cases would we seek to enforce eviction action. 

 
7. The three IPs at French Duncan are currently handling a combined total of 

in excess of 1,500 personal insolvency cases yet in the last year we have 
had to evict only 6 debtors (one of whom has since been allowed back into 
his home and will clear his debts by other means). In all six cases this 
action was brought about as a last resort because the debtors were 
refusing to co-operate in all aspects of their sequestrations and none of the 
six cases was as a result of being unable to deal with the property by 
another means. In 4 of the six cases the Accountant in Bankruptcy (“AiB”) 
was the Trustee and we were merely acting as their agent in administering 
the cases. In addition, in that year we have realised equity in 69 other 
cases but have only had to sell 8 properties with the voluntary consent of 
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the debtors. One of those was already on the market at the date of 
appointment.  

 
8. However, we fully recognise that, unlike most other assets, the family 

home is a very emotive issue and the equity available in a family home is 
subject to market conditions prevailing at the time of a debtor‟s insolvency 
and subsequent, often quite marked, fluctuations during the period of the 
insolvency. We agree that some action is required to address the issue of 
equity in a family home in insolvency but there needs to be a balance 
between the debtor‟s needs (and those of his family) against the rights of 
the creditors to recover sums due to them. 

 
9. The bill amends Section 5(4A) of the Bankruptcy (Scotland) Act 1985 (as 

amended) (“BA85”) to extend the definition of trust deeds beyond the 
current definition in which a debtor conveys all of his assets to a trustee. 
The new definition will include trust deeds in which a creditor is excluded 
by agreement or in which the family home (as defined by S40 BA85) is 
excluded. 

 
10. We have serious concerns at the implications of completely removing the 

family home not only for individual cases but at a national economic level. 
It is the current basis of modern economic society that goods and services 
are acquired on credit and that, ultimately, the credit provider expects to 
get paid. In making decisions on whether to extend credit the provider will 
look at the borrower‟s perceived ability to repay based on both the 
borrower‟s earnings and assets.  

 
11. Traditionally, lending was always asset backed but, in recent years we 

have seen lenders move to a system of assessing ability to repay 
predominantly based on earnings. This led to the consumer boom of the 
last 20 or so years which burst spectacularly in late 2007 with a major run 
on a UK bank (Northern Rock).  

 
12. With various lessons learned it seems inevitable that UK lending will return 

to being predominantly asset backed. However, if the family home is to be 
omitted from Scottish insolvency procedures it seems reasonable to 
suppose that lenders will not be so keen to advance funds to Scottish 
based consumers. Given that the Scottish economy is now very dependent 
on consumer spending, the lack of property with which to back lending, 
and resultant increase in the cost of credit, will lead to a sharp decline in 
the Scottish economy. 

 
13. Very often it is the case that the only asset of a debtor is the family home 

and we consider it correct that creditors should expect to see a return if 
there is substantial equity in the family home. That said, unlike most other 
assets, the equity in a property can be subject to quite volatile fluctuation 
and some regard has to be given to this. 

 
14. At the Debt Advice Forum chaired by Fergus Ewing MSP (see below), the 

matter of the family home in all insolvencies was discussed and, in 
particular, the exclusion of a limited amount of equity. The members of that 
forum agreed that this matter should be the subject of consultation. 
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15. We fail to see how the family home can be excluded from trust deeds yet 

still be included in sequestrations. In all but the very low equity cases, 
creditors would simply object to the protection of trust deeds forcing 
debtors into sequestration in order that the property can be dealt with. Any 
debtor with realisable equity in their property would thus have no choice as 
to how to deal with their debts other than by way of sequestration which 
could have other serious consequences for the debtor that might be 
avoided in trust deeds (such as loss of job, restriction on directorships, etc) 

 
16. Whilst we recognise the increasing divergence of English and Scottish law 

we find it incredible that proposals are being made that could lead to a two 
tier lending system by the same UK based lenders who would have to 
apply different criteria to a lender based in Dumfries to one based in 
Carlisle. 

 
17. We would submit that, whilst the proposal to remove the family home from 

trust deeds may have been put forward with the best of intentions, it is 
unworkable in its present format and the position requires further 
consultation across all stakeholders and with regard to all insolvency 
regimes. 

 
The certificate for sequestration 
18. The insolvency profession and money advice sector has for a long time 

lobbied for the removal of the requirement for a debtor to demonstrate 
apparent insolvency. This requirement was a major stumbling block for 
those debtors who were not in a position to sign trust deeds and against 
whom creditors were not willing to pursue insolvency action in the 
knowledge that there would be no dividend. As a result, a large number of 
debtors could not access insolvency. This was partly addressed by the 
introduction of the “Low income low asset” (“LILA”) route into sequestration 
but the LILA route excludes people who own houses; even if there is 
negative equity. As a result there are still a small number of people who 
cannot access insolvency – i.e. “minimal equity” homeowners on low 
incomes or with no surplus income.  

 
19. The Bill introduces a certification route into sequestration under which an 

“authorised” person would be able to certify a debtor‟s insolvent position 
thus allowing him to petition for his sequestration and we welcome this. 
The Bill does not restrict this route to the current debtors who can not 
currently access insolvency and all debtors would be free to use this route 
to access sequestration.  

 
20. In addition, the Bill repeals the provision that allows a debtor to apply for 

sequestration where creditors have objected to a Trust Deed becoming 
protected. Such debtors would have to seek a certificate as above. 

 
21. Further the Bill proposes that, where the certificate route is adopted, only 

the AiB can act as Trustee in the sequestration. 
 
22. We fail to see how this sits with the Bill‟s stated intention of providing more 

choice to the debtor. Indeed, at a recent meeting between insolvency 

406



 

 
 

  

practitioners and the AiB, Sharon Bell (head of policy) was asked “With the 
introduction of the new certificate of insolvency, can The Accountant in 
Bankruptcy give an example of any circumstance where an individual 
would not be covered by the current insolvency solutions?” The question 
was asked in the context of why there would be a need for Fast Track 
Protected Trust Deeds for people with low surplus incomes if they could 
access sequestration and she gave the following answer: 

 
23. “There will not be anyone who could not access bankruptcy if we bring in a 

new route through the certificate of insolvency. There are people who do 
want to make the choice - The Scottish Government is always trying 
to encourage choice……” 

 
24. The full report of the Q&A session at that meeting is reproduced on the AiB 

website at 
http://www.aib.gov.uk/About/events/MTAeventglasgow/MTAquestionandan
swers [Link no longer operates] 

 
25. The debtor appears to have little choice if he is not in a position to choose 

his Trustee. 
 
26. This proposal would effectively mean that Sequestration and Trust Deed 

work previously undertaken by the private sector would in future be 
undertaken by the state and at a cost to the public purse. This will have 
serious consequences for IPs and their staff with jobs put at risk as a direct 
result of the reduction in work.  

 
27. The introduction of the certificate for sequestration will afford all debtors a 

route into a personal insolvency process and we generally support such a 
route but we consider that ring-fencing the role of trustee for the AiB: 

 
i) denies choice to the debtor; 
ii) ignores the expertise and experience of highly regulated 

professionals in the private sector; 
iii) will cost the taxpayer money by reserving to the state work that was 

previously carried out to a high standard at no cost to the public 
purse; and 

iv) contravenes anti-competition law. 
 
28. No explanation has been given as to why only the AiB should act as 

Trustee in these circumstances and we fail to understand why an 
Insolvency Practitioner could not be the Trustee.  
 

29. We also consider the restriction of the Trustee role to the AiB to be in 
breach of anti competition law. The AiB is both a policy maker and a 
service provider and is making policy under which only it can provide that 
service. This would be akin to Tesco being the policy maker in the retail 
sector and rushing through legislation that only Tesco can sell food. 
 

30. We do not understand the need to repeal the provision that allows a debtor 
to apply for an award of sequestration on the basis of a trust deed which 
creditors have prevented from becoming protected. The debtor has already 
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grasped the initiative and taken steps to deal with his insolvency. If the 
creditors refuse protection why should the debtor then be forced to take 
further steps to seek certification when it is already self evident that he is 
insolvent. 
 

31. We note that the Bill merely introduces the certification route but makes no 
attempt to define its operation which leaves many questions unanswered 
such as: 

 
i) Who will be authorised to grant a certificate of sequestration.  

Extreme care must be taken to ensure that this does not weigh 
too heavily in favour of debtors and that creditor‟s rights are 
protected; 

ii) What happens if a debtor fails to declare an asset or income 
and is wrongly certificated as insolvent?   

iii) What level of investigation will be required?  Will the authorised 
person need to investigate the validity of the debts? Will he 
have to obtain valuations of assets? Who would pay for that? 

iv) What procedures will be put in place to prevent “certificate 
shopping”? If a debtor applies for a certificate and it is refused 
will the refusal be registered somewhere?  Will authorised 
persons be able to check if a certificate has been refused in the 
past and the reasons; 

v) What Professional Indemnity Insurance cover will be required in 
the event that the authorised person “gets it wrong”? 

 
32. We would submit, that whilst there is a need to relax the requirements to 

demonstrate apparent insolvency and whilst a “certificate of insolvency” 
could help to achieve this, the proposals put forward require further thought 
and consultation with stakeholders to ensure that the interests of debtors, 
creditors and other stakeholders are balanced. 

 
Lack of Consultation 
33. It was with some incredulity that the writer listened to Sharon Bell, at the 

recent meeting between IPs and the AiB, advise the IPs that her talking at 
them was “consultation”! 

 
34. We are concerned that this Bill, which impacts on a number of 

stakeholders, has been introduced to the House as a more or less fait 
accompli with no consultation or draft Bill stage. The Bill was born from the 
Debt Action Forum chaired earlier this year by Fergus Ewing MSP and the 
membership was comprised of 12 organisations as follows: 

 

Personal Details  Status  Organisation  

Gillian Thompson  Chief Executive  Accountant in 
Bankruptcy  

Ann Condick  Insolvency Director  Institute of Chartered 
Accountants of Scotland  

George Way  Civil Justice Committee 
Convenor  

The Law Society of 
Scotland  
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Susan McPhee  Head of Social Policy and public 
Affairs  

Citizens Advice 
Scotland  

Yvonne Gallacher  Chief Executive  Money Advice Scotland  

Lindsay Montgomery  Chief Executive  Scottish Legal Aid Board  

Karen Titulaer  British Bankers‟ Association  

Anne Feeney  Confederation of Scottish Local Authorities  

Professor George Gretton  Commissioner  Scottish Law 
Commission  

Paul D Brown  Principle Solicitor  Legal Services Agency  

Adrian Stalker  Advocate  Shelter  

Frank Johnstone  Finance and Leasing Association  

 
35. Immediately obvious from the above is that there was no representation by 

or on behalf of unsecured creditors. The Insolvency Exchange is an 
organisation that represents the vast majority of consumer finance 
organisations in Protected Trust Deeds yet their views were 
unrepresented. Neither R3 (Association of Business Recovery 
Professionals) nor the IPA (Insolvency Practitioners Association), two 
organisations that represent the interests of the vast majority of IPs in 
Scotland, were invited to be members.  

 
36. We note from the minutes of the (“DAF”) that the exclusion of the family 

home, or a fixed level of equity therein, was debated within DAF and that a 
number of DAF members considered that full consultation was required.  
The following paragraph is a quote from the final report of DAF in relation 
to Increasing the protections for Family Homes – “There was no 
consensus reached in relation to the options tabled in the paper. Members 
accepted that the whole subject of action against property was 
complicated and affected a lot of areas. They agreed that this paper raised 
a number of issues which should only be considered after a full public 
consultation.” Clearly, the AiB policy makers have ignored the views of the 
forum. 

 
37. The following is taken from the final DAF report in relation to the certificate 

of insolvency: 
 

“The Forum discussed:  
 
a)  the widening of access to bankruptcy to allow debtors to apply for 

their own bankruptcy on the basis of a certificate of insolvency 
signed by an insolvency practitioner, solicitor or approved money 
adviser.  

 
This suggestion was supported by some Forum members. 
  
Both the Law Society of Scotland and Professor George Gretton 
questioned the introduction of another route into bankruptcy instead 
of simply abolishing the requirement for apparent insolvency in all 
debtor applications.  
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Concerns were raised by ICAS that increasing access to bankruptcy 
may discourage take up of alternative debt management solutions 
such as the Debt Arrangement Scheme or trust deeds.  
 
The BBA questioned whether consideration had been given to any 
potential costs incurred by debtors seeking to obtain certification, 
and any potential effect on the LILA bankruptcy route.  
 
CAS supported the suggestion but sought further confirmation on 
the criteria of „approved‟ money adviser.” 

 
38. It can be seen that 5 of the forum members had concerns requiring further 

investigation or information yet, again, the AiB policy makers have 
railroaded a Bill based on their own motives. Further they have devised the 
policy such that only the AiB can be the Trustee in such circumstances, a 
matter that we can not see appearing in the DAF minutes and a matter 
which we believe grossly infringes anti-competition laws. We can not 
accept the current position of the AiB as both a policy maker and a 
provider of insolvency services where it can make policy to further its own 
needs to the complete detriment of others. 

 
39. In June of this year, the AiB put forward their proposed Debt Arrangement 

Scheme (Scotland) Amendment Regulations 2009 and this was put before 
the Justice Committee by Fergus Ewing MSP. Again, this policy was put 
forward with no consultation and we understand that both AiB and Mr 
Ewing were lambasted by the Justice Committee for doing so. As a result 
the proposals were withdrawn and there is currently a consultation on 
changes to the Debt Arrangement Scheme. 

 
40. We therefore have to seriously question the motives of the AiB and Mr 

Ewing putting forward proposals, on which they have ignored calls for 
consultation, to a different committee and as a “final” Bill. 

 
Conclusion 
41. Whilst we agree that the matters of the family home in insolvency and 

wider access to insolvency both need to be addressed, we can not agree 
with the Bill currently before the committee which has been put forward 
without consultation with major stakeholders and which leaves many 
issues unaddressed. Passing the Bill as it stands would lead to changes in 
legislation that raise more issues than it resolves and which takes a 
swathe of work out of the private sector to be undertaken by the AiB at an 
increased cost to the public purse and in contravention of anti competition 
legislation. 

 
 
French Duncan 
23 October 2009 
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SUBMISSION FROM GORDON CHALMERS 
 
1. I am a member of the Insolvency Practitioners Association ( IPA), and live within 

your constituency. I write to you with regard to my concerns on the Insolvency 
provisions within the above proposed Bill.  
 

2. The Bills committee advised IPA on 7 October 2009 that the “draft” stage of the 
Bill had been missed out and it had gone to “full” Bill status. There has been no 
formal consultation on the contents, and I understand that we only have a short 
window of until 30 October to provide the Local Government and Communities 
Committee with written evidence.  
 

3. I have no comment to make on the greater part of the Bill which deals with 
repossessions outwith insolvency. I do however feel that changes to voluntary 
Trust Deed legislation and entry routes into Sequestration are misplaced in a Bill 
focusing on forced repossessions. I have concerns regarding the actual changes 
proposed, and would summarise these as follows: 

 
Certificate for Sequestration  
4. The proposed Certificate for Sequestration provides a new and easier entry route 

into Sequestration and will likely result in a landslide number of bankruptcy cases 
which the Scottish Government will administer and the public purse will have to 
fund.  

 
5. The public purse is already bearing the cost of administering the 9,417 LILA 

sequestrations which arose in the first year following the LILA route to Bankruptcy 
being introduced in April 2008. 

 
6. There does appear to be a government policy of providing debt relief for all, 

however I question whether we are inviting debt abuse rather than providing debt 
relief — to be administered at a cost to the public purse. There is a risk of public 
outrage by the hard working bill paying voters seeing debtors walk away from 
financial responsibilities with little consequence. 

 
The exemption of the Family Home from a Trust Deed 
7. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity. 

 
8. The natural conclusion of exempting the family home from Trust Deeds has not 

been fully thought through by the Scottish Government, and certainly isn’t dealt 
with adequately in the Bill. As it stands, there is no exemption for the family home 
in Sequestrations, and future policy is as yet undecided in that area. The 
consequences of the Bill may lead to: 

 
• Previously protected family homes being put at risk where sequestration follows 
a Trust Deed (either due to the action of an objecting creditor, or the Trust Deed 
proposal failing later on in the process); 
 
• Diminished dividends to creditors in Trust Deeds; 
 
• Further public administration of sequestrations which follow failed attempts at 
Trust Deed proposals; 
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• An increase in creditor driven sequestrations to capture the family home before 
an individual is able to apply for its exemption under a Trust Deed. 

 
9. The changes proposed in the Bill would be better postponed to form part of the 

formal consultation on the family home in bankruptcy — scheduled to commence 
in November. 
 

10. I hope you share my concerns and would be pleased if you would let me know 
your views on the Bill. 
 

11. The IPA will be issuing the Committee with written evidence on the Bill.  However 
I would be happy to discuss any of the more technical aspects and implications 
with you directly if you wish. 

 
 
Gordon Chalmers 
Insolvency Practitioner 
 
23 October 2009 
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SUBMISSION FROM GOVAN LAW CENTRE  
 
Summary 
1. The Bill as presently drafted is not fit for purpose. In our experience if the 

Bill were passed as drafted it would cause significant detriment to 
consumers in Scotland.  There is no reason why some simple 
amendments could not be made to the Mortgage Rights (Scotland) Act 
2001 (MRA) to achieve the key recommendations of the Repossessions 
Sub-Group. 

 
Who we are 
2. Govan Law Centre is an independent, community controlled, law centre 

based in Glasgow, Scottish charity number SCO 30193.  We were one of 
the law centres who campaigned for the Mortgage Rights (Scotland) Bill in 
1999.  We have 22 paid staff, which includes 11 solicitors and 3 case 
workers.   
 

3. We undertake a large volume of free defended mortgage repossession 
casework in Scotland. We provide a dedicated defended mortgage 
repossession service in the South West and East End of Glasgow, while 
our Govanhill Law Centre provides a free legal services in the South East 
of the City.   
 

4. We also operate a dedicated prevention of mortgage repossession service 
for East Renfrewshire Council, East Dunbartonshire Council, and South 
Lanarkshire Council.  We will shortly launch a similar service on a pan-
Ayrshire basis.  
 

5. For a number of years our Principal Solicitor has trained Scottish money 
advisors in the prevention of mortgage repossession on the national 
Wiseradviser programme and for the UK National Debtline. He also 
lectures in housing law at postgraduate level at the University of Glasgow 
and is editor of the Housing Law Reports in Scotland.  

 
 
Observations on Part 1  
6. Clause 1 of the Bill introduces a new affidavit procedure for ‘giving back 

the keys’ to ones house, resulting in a voluntary assisted sale. We have 
not come across any problems with the current practice and note that this 
will result in an additional cost to homeowners. We believe the best 
protection against voluntary assisted sales is to ensure debtors obtain 
access to good quality, free legal and money advice, as in most cases 
there will generally be a better solution available to them.   
 

7. Clauses 2 and 3 of the Bill are very poorly drafted, in particular: 
 

(a) Clause 2(2)(1B) refers to ‘a standard security of that kind’.  What kind?  
Presumably this is meant to be of the kind in subsection (1A) but 
parliamantary drafting should be precise and not left to the readers 
presumption.  
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(b) In clause 2(5) at the new subsection (6) (at line 25) the court is 

required to have regard to particular matters.  This is one of the key 
recommendations of the Repossessions Sub-Group, yet subsection (6) 
is so poorly drafted it fails to deliver that recommendation.  On a plain 
reading the court would only have to consider the factors set out in the 
new subsection (7) ‘where the debtor appears or is represented’.  If 
the debtor does not appear – as will happen in the vast majority of 
cases (because that is what has happened for many years in the 
heritable court when tenants face eviction) the court would not have to 
consider these factors. This flaw alone would enable a horse and cart 
to be driven through the Bill.  

 
(c) Furthermore clause 2(5) provides weaker protection that the current 

Mortgage Rights (Scotland) Act 2001 (MRA).  The MRA protection is 
not restricted to a number of factors, ultimately it contains a 
‘reasonableness’ test, which provides the court with a wide discretion.  
This Bill fails to provide such overarching protection (which is tried and 
tested in Scotland) and this omission is quite remarkable. 

 
(d) One of the most profound failings in the Bill is in clause 2(5) at new 

subsection (7) (at line 30) which requires the court to have regard to 
whether the debtor can ‘fulfil within a reasonable time the obligations 
under the standard security in respect of which the debtor is in default’.  
On the face of it the change in wording may appear subtle, with the 
introduction of the words ‘reasonable time’ for ‘reasonable period’, 
the latter being used in s.2(2)(b) of the MRA.   However, this is a 
fundamental weakness because ‘reasonable period’ is used in the 
equivalent English legislation1, and the Court of Appeal2 has 
interpreted this phrase to mean that when it comes to paying off 
mortgage arrears the starting point is to look to see whether the debtor 
can repay his or her mortgage and arrears over the period of the 
mortgage itself – for example, 20 years.  The use of the word ‘time’, we 
suspect, will make the new Scottish test one akin to that applied in time 
to pay directions and orders under the Debtors (Scotland) Act 1987 – 
where in practice the courts expect arrears to be cleared within a 
relatively short period e.g. 1 to 2 years.  This weakness is repeated in 
clause 3 and 4, and we cannot believe the Scottish Government 
intended to provide less protection for Scottish homeowners than 
under the existing MRA.  

 
8. Clause 4 introduces the new ‘pre-action requirements’ which was another 

key recommendation of the Repossessions Sub-Group.  However, there 
are a number of fundamental problems with the drafting here, and perhaps 
more importantly, a critical flaw in the overall approach taken: 

 

                                                           
1 Administration of Justice Acts 1970, and 1973.  
2 Cheltenham and Gloucester Building Society v. Norgan [1996] 1 All ER 449 
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(a) With respect to the overall approach, we do not believe the detail of the 
pre-action requirement should be on the face of the Bill, because this 
should really be a detailed set of industry rules and expected practice.  
What the Bill provides is clumsy, crude and often meaningless (see 
paragraph (c) below).   Ultimately, the Bill tries to re-invent the wheel 
but comes up with a flat tyre.  There is already a tried and tested set of 
pre-action industry requirements contained with Chapter 13 of the 
Financial Services Authority MCOB (Mortgage Code of Business 
sourcebook).3   The most obvious solution would have been to require 
the court to consider whether the lender had reasonably followed 
Chapter 13 of MCOB and if not, empower the court to dismiss the 
action, and award expenses against the lender.  This could have been 
achieved with a very small amendment to the MRA. 

 
(b) Clause 4’s new section 24A(4)(a) and (b) use the phrase ‘reasonable 

time’.  In our experience most clients facing mortgage repossession in 
Scotland would be unable to clear their arrears or any other obligation 
under the standard security within a ‘reasonable time’ (i.e. 1 to 2 
years) and therefore this ‘protection’ would be meaningless for many 
homeowners in Scotland. 

 
(c) New subsection 24A(5) already happens in practice, while 24A(6) is 

meaningless – contact the local authority for what purpose? It doesn’t 
say.  The fact that s.24A(8) provides the Scottish Ministers with further 
powers to add additional requirements is reminiscent of Part 1 the 
Debt Arrangement and Attachment (Scotland) Act 2002 – which has 
seen almost year on year amendment regulations to a scheme that 
was conceptually weak and has never quite worked. 

 
9. Clause 6 is very badly drafted.  It provides for a power to recall decree but 

sets out no principle upon which decree would be recalled.  Is the intention 
to rely upon the common law rules for reponing notes?  If so it’s primary 
purpose is otiose given that reponing procedure currently works very well 
for homeowners in practice in Scotland.  If you want to make the 
application procedure easier this rule does not achieve that.  Significantly, 
clause 6 introduces a 14 day timebar for recall applications following a 
charge.  This will harm a lot of homeowners in Scotland, as at present 
there is no such timebar, and this clause will directly lead to unnecessary 
homelessness in Scotland.   
 

10. Overall, we see no need for Part 1 as presently drafted.  We believe it 
would be very easy to add some very simple amendments to the MRA to 
achieve all of the Repossession Sub-Group key recommendations, and we 
are astonished that a Bill could be presently to the Scottish Parliament with 
so many flaws, mistakes, poor drafting and regressive provisions, that 
would ultimately provide less protection for homeowners that the existing 
law.  

 

                                                           
3 http://fsahandbook.info/FSA/html/handbook/MCOB  
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Observations on Part 2 
11. We raise a fundamental point that while it is generally accepted there is a 

need to provide urgent extra protection for homeowners in Scotland (which 
this Bill fails to do) there is no obvious case for Part 2 of the Bill to be 
expedited.  We query why these provisions are being expedited and 
tacked onto this Bill? The danger is to run the risk of causing very serious 
unintended consequences as have been highlighted by others.4  We 
strongly believe further research and proper consultation should be 
undertaken on Part 2 of the Bill in the public interest. 

 
Conclusion 
12. We believe that the Bill as presently drafted is not fit for purpose. In our 

experience if the Bill were passed as drafted it would cause significant 
detriment to consumers in Scotland.  There is no reason why some simple 
amendments could not be made to the Mortgage Rights (Scotland) Act 
2001 (MRA) to achieve the key recommendations of the Repossessions 
Sub-Group.   
 

13. Given the fundamental conceptual and drafting flaws in the Bill, we would 
urge the Local Government and Communities Committee to recommend 
that the Scottish Parliament reject this Bill at Stage 1.  We would urge the 
Scottish Government to give consideration to re-drafting a Bill to amend 
the MRA and we would be happy to assist in how this could be achieved 
by some precise and straight-forward minor amendments to the MRA.   

 
 
 
Mike Dailly 
Principal Solicitor  
Govan Law Centre 
Glasgow  
 
10 November 2009 
   

                                                           
4 We refer to the evidence given to the Local Government and Communities Committee by Insolvency 
Practitioners Association and the Institute of Chartered Accountants of Scotland.  
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SUBMISSION FROM HER MAJESTY‟S STATIONERY OFFICE  
 

 
Purpose 
1. This submission is in response to the Committee‟s request for comments 

regarding the provisions contained within the Bill. We are grateful to the 
Committee for providing us with the opportunity to offer our comments. 

 
Background 
2.  The Controller of Her Majesty‟s Stationery Office and Queen‟s Printer, who 

operates as part of the Office of Public Sector Information within The 
National Archives, is responsible for superintending the production and 
publication of the three Official Journals of the United Kingdom, the 
London, Edinburgh and Belfast Gazettes. The Controller contracts with 
The Stationery Office Limited to manage the production and publication of 
the Gazettes on her behalf. This submission has been seen by The 
Stationery Office Limited and they agree with these comments. 

 
Executive Summary 
3. By status the Edinburgh Gazette is the Scottish Government‟s official 

newspaper of record, it brings immense value to the publication of Legal 
and Public Notices in Scotland and Scottish insolvency information. The 
loss of Scottish insolvency information could bring into question the long-
term viability of the Edinburgh Gazette. 

 
4. The Edinburgh Gazette is at the forefront of Scottish publishing technology 

utilising advanced systems to be a low cost publisher of government and 
related information in print, and online in accessible formats.  

 
5. The termination of personal insolvency advertising in the Edinburgh 

Gazette would be a loss of a valuable service for both the users of 
information – who vary between sophisticated Scottish and UK financial 
institutions; and credit reference agencies, police forces and credit unions 
who rely on the information in the print edition to manage their operations. 
It is a system which works well. 

 
6. Personal insolvency at present accounts for two thirds of the Edinburgh 

Gazette and reduction or termination of this facility will cost highly skilled 
Scottish jobs at the Gazette and potentially at suppliers of print-related 
services. 

 
Accessibility and Reliability 
7. As a multi-format publication the Edinburgh Gazette is an inherently 

reliable vehicle for provision of insolvency information with failsafe 
arrangements in place which ensure 100% publication to time and 
availability of the Gazette website. All information is available free of 
charge on the website and the printed edition is very low cost – 95 pence 
per issue including packaging and postage which enables even financially 
and internet constrained third sector organisations to take advantage of 
the facility. For example in the current industrial action by the Royal Mail, 
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PDFs are emailed to print subscribers. This reliability cannot be matched 
by an online only solution for a data set. Our contractor estimates that 200 
subscribers use the printed Gazette specifically for personal insolvency 
information. In addition, there are regular and occasional users of the 
online edition of the Gazette and the services provided by specialist 
providers who obtain their information from the datafeeds provided by the 
Edinburgh Gazette. 

 
8. The strategy for publication of the Edinburgh Gazette is to encourage not 

only the use of the information it contains including personal insolvency 
information, but, importantly, its re-use. Neither the Gazette nor 
government can possibly know all of the most valuable uses for the 
information so we have been investing in the Gazettes, developing them 
as a platform for re-use by investing in new RDF and automated mark up 
technologies. The importance to the economy of this strategy has been 
recognised for the London Gazette which was congratulated as being “a 
world leading demonstration of publishing for the semantic web by a 
government” and is actively recommended by the Power of Information 
Taskforce report, attached as an Annex A. This work is also contributing to 
the data.gov.uk initiative. 

 
9. Both current issues and Edinburgh Gazette archives back to the 

eighteenth century are widely available in libraries and are also free of 
charge on the website. They are professionally indexed to ensure that this 
part of our heritage is retained. 

 
10. The Edinburgh Gazette is available on request in Braille, large print and 

other accessible formats at no additional cost to the user. 
 
11. There is one other significant difference between personal insolvency 

information published in the Edinburgh Gazette and the online register of 
insolvencies. The Edinburgh Gazette publishes updates, that is just 
information on new cases, whilst the register enables access by search of 
the entire database of current insolvencies. The concept of updates is 
important as the majority of users need to know of changes to their 
stakeholders‟ status. Credit unions need to know if any of their members 
have been made insolvent without searching on each member‟s name 
individually. There are online insolvency registers in other parts of the 
United Kingdom but there are no plans to remove personal insolvency 
notices from the other Gazettes. 

 
Investment and Costs 
12. Scottish insolvency notices and other information benefit from being part of 

a broad portfolio of public notices, both within Scotland and across the 
United Kingdom. This is enabling the Edinburgh Gazette to acquire 
additional functionality for minimal cost. Online viewing is higher than could 
be achieved on a standalone basis and continues to increase whilst the 
print subscriptions have been stable in recent years. Some customers 
have elected to take electronic datafeeds so that they have the information 
readily available to them. 
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Gazettes-Online: Visits and Visitors per Calendar Quarter
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13. Investment continues with a Microsoft Word template which will reduce the 

effort of advertisers and is currently being installed with customers. In 
addition 72% of Trust Deed notices are submitted by webform benefiting 
from a lower cost and reduced administration. There are plans to work with 
software providers to build Gazette submission into insolvency 
practitioners‟ own case management software, to increase efficiency for 
both parties which will be reflected back in lower costs. The technologies 
developed for capturing the data for publication in the Gazettes are also 
being utilised elsewhere as new systems are developed for the drafting 
and capture of subordinate legislation by the Scottish Government. 

 
14. Work has commenced on introducing Scottish insolvency publishing to 

RDF, a framework for describing and representing information on the Web. 
It is an advanced format not yet used by any other Scottish publisher and 
which can store information on the relationships between information sets. 
An example would be the inclusion of a real time link to a database of 
academic research on the geographical impact of unemployment on 
poverty levels; similarly, for corporate insolvency it could include 
automated links to a company‟s record at Companies House. This enables 
computers to read the link and provide the re-user with socially useful 
data. 

 
15. The costs of advertising in the Edinburgh Gazette are overstated in the 

business case presented in the explanatory notes to the Bill. 
 

Costs Actual Cost 
(electronic 
submission) 

Actual Cost 
(other 
submission) 

Cost Assumed in 
the Explanatory 
Notes 

Sequestrations (AIB) £19.13 £22.50 £24.44 

Low Income low Asset 
Sequestrations (AIB) 

£19.13 £22.50 £24.44 

Protected Trust Deeds £47.00  
(72% of PTDs) 

£62.50 
(28% of PTDs) 

£60.00 

 
16. The Accountant in Bankruptcy (AIB) pay £22.50 and 72% of insolvency 

practitioners pay £47. These are significantly lower than the cost 
assumptions in the Explanatory Notes. Further savings are available. If 
electronic submission was universally adopted then the AIB and 
insolvency practitioners would save £214,000 per year compared with the 
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Notices E-Submitted to the Edinburgh Gazette each Quarter
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submission is the customers‟ choice. 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
Economic and Commercial Impact 
17. Personal insolvency advertising is at the heart of the Edinburgh Gazette 

accounting for 67% of sales in the first nine months of 2009. Its withdrawal 
could bring into question the financial viability of a separate official 
newspaper for Scotland. Should the requirement be terminated then 
employment at the contractor, TSO, will fall. Because the print, indexing 
and other elements, which are contracted out to other SMEs, will no longer 
be required, this reduction in Scottich employment will be greater than the 
two recruits that the AIB plans to make. As a specialist in legal and public 
advertising the Edinburgh Gazette will not benefit from any counter-
balancing benefit of the economic recovery in terms of advertising 
volumes. 

 
Conclusion 
18.We strongly believe that creditors, insolvency practitioners, credit reference 

agencies and other major users of this information will suffer if the 
proposals to withdraw advertising of insolvency notices within the 
Edinburgh Gazette are implemented. We believe that an alternative 
approach which continues to utilise the Edinburgh Gazette and which 
ensures the continuing provision of a reliable and re-usable source for 
insolvency information, would be appropriate. There is also the potential 
for the generation and acceptance of datafeeds for the AIB which could 
provide cost savings for the Scottish Government.  

 
Alan Pawsey 
Head of Publishing Services 
Her Majesty‟s Stationery Office 
30 October 2009 
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ANNEX A 

Extract from the Power of Information Taskforce Report – February 2009 

“Embedding Best Practice 

It is common for UK legislation to contain within it a statutory duty to publish 
defined items of information. These references vary widely from instructions to 
publish in specific journals such as the London Gazette through to simple 
instructions that something must be produced.  Publishing technology has 
overtaken these instructions in legislation.  Just as the phrase 'in writing' has 
been overtaken.  There is an opportunity to modernise the way information is 
published which would both be more cost-effective and allow the information 
to be more easily used across multiple channels, thereby increasing the 
likelihood of it reaching relevant audiences. 

The Taskforce has been pleased to see OPSI put the London Gazette online 
with sophisticated data feeds making information published there accessible 
to a far wider audience than ever before.  We understand that this work is a 
world leading demonstration of publishing for the semantic web by a 
government.  We have also looked at the way in which government publicises 
its job vacancies as an example of an area which could benefit from a smart 
application of new technology.  We believe that OPSI, working with COI is well 
placed to issue guidance on best practice for the evolving menu of choices 
that public bodies can use for publishing public information. 

Where there is a statutory requirement to publish 'notices' or other information 
we consider that it would always have been Parliament's intent to ensure that 
the information reached all the relevant people.  So, in addition, if necessary, 
to publishing in the form specified by statute, public bodies should publish the 
same information on the internet in a manner specified by The National 
Archives (OPSI) so that it is searchable, scrapable, and provides a structured 
feed.  Many bodies may find it cost-effective to use the London Gazette 
service. 

Recommendation 9 

OPSI, part of the National Archives, and COI should work on updated 
guidance on publishing information, including requirements for publication in 
legislation.  Guidance should help information producers publish in a form that 
is cost-effective, reaches the largest audience and can easily be re-used. 

Recommendation 10 

Public information should be available at marginal cost, which in practice 
means for free online.  Exceptions to this rule should pass stringent tests to 
ensure that the national benefit is actually served by charging for information 
and thus limiting its reuse.  OPSI (part of The National Archives) should define 
and consult publicly upon such tests which they then enforce. 

Recommendation 11 

Public bodies are often required to publish notices and other information in 
newspapers, by physical notices or by other means.  The same information 
should now also be published directly to the internet.  This will increase the 
opportunity for those people and businesses affected to see the information, 
either directly (for example, by search) or by others „mashing‟ the information 
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in the ways promoted elsewhere in this report.  In doing so, public bodies 
should follow the OPSI guidance and many may find it cost-effective to use 
the London Gazette service rather than develop their own systems.” 
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SUBMISSION FROM IRENE HARBOTTLE, W D ROBB & CO 
 
Concerns re Homeowners and Debtor Protection (Scotland) Bill and 
potential for further changes 
1. I was invited to attend two of the Meetings with The Minister, Mr Fergus 

Ewing and the Debt Action Forum Group and I have concerns with the 
implementation of the Home owner and Debtor Protection (Scotland) Bill.  
 

2. I agree that in this day and age homelessness should be abolished and I 
commend the Government for recognising this, but I believe the 
implementation of this Bill as it stands, will have far reaching 
consequences on the wider Scottish economy.  
 

3. My concerns/comments with the Policy Objectives of the Bill are: 

 Problems with and unintentional consequences of this legislation 

 Lack of consultation 

 The Accountant in Bankruptcy (AiB) as Adviser and Trustee 
 
Problems with and unintentional consequences of this legislation 
Family homes 
4. There should be enhanced protection for homes however, there has been 

a fundamental misunderstanding of the real risk of homes being 
repossessed.  In practice it is secured lenders and not trustees in 
Protected Trust Deeds (PTDs) who repossess properties and forcibly evict 
owners.  I therefore agree with the Bill‟s proposed safeguards as regards 
secured lenders but not as regards PTDs. 
 

5. One very simple reason why trustees in PTDs extremely rarely force a sale 
of a family home is because debtors voluntarily decide to grant a trust 
deed.  Even then they do so only after consulting an IP (free of charge) 
who explains in great detail what would happen to their family home.  At 
that point the debtor chooses to do whatever they wish.  Therefore, if the 
house may require to be sold they are fully aware of this in advance and 
agree to it happening otherwise they would not grant a trust deed. 
 

6. The main reasons for debtors choosing to sell the family home when 
entering a PTD are:- 

 There are one or more secured loans over the property and the 
costs of servicing these loans have actually been the main cause 
of the financial difficulty of the debtor.  I have advised many 
debtors whose secured payments are £1,000 plus per month for 
an average house with a value of £100,000 to £150,000.  The 
debtor acknowledges he could rent a house in the same area, 
even from a private landlord, at considerably less than the cost of 
his mortgage. 

 

 The amount of equity is too great for a spouse or family member 
to supply funds to save a sale on the open market. 

 
7. My firm has many clients where we act as the trustee and I have never 

even once had to force a sale of a home in a PTD.  I have however 
arranged eviction and sale of a family home as Trustee and as Agent for 

423



 

 
 

  

the AiB in sequestrations.  I therefore find it most peculiar that this Bill 
contains changes to restrict actions which in practice is a very rare 
occurrence but leaves the family home in a sequestration to be discussed 
under the wider consultation papers yet to be published. 
 

8. The Bill‟s proposal to create a second type of Protected Trust Deed (PTD) 
which can allow the complete exclusion of family homes will lead to an 
abuse of the Law.  It may also allow access to unscrupulous debtors who 
will obtain large amounts of credit and over extend themselves on 
borrowings, in the knowledge that so long as they pay their mortgage they 
can rid themselves of their unsecured creditors by entering a PTD and pay 
a minimal repayment of these debts.  This will encourage lenders to make 
credit more costly and once again the general public will suffer by the 
introduction of higher interest rates and raging inflation.  This may also 
contribute to the demise of businesses, which in turn brings pay off‟s and 
redundancies which then become an increased cost on the Public Purse.  
So at best here, whilst the Government may wish the Accountant in 
Bankruptcy‟s Office and possibly the Courts to be self funding, in fact it will 
only be changing the Sector of the Government Department which bears 
the costs from the Public Purse.   
 

9. Many electoral voters who feel morally obliged to repay all their debts may 
be upset seeing some debtors walk away from their financial 
responsibilities with little consequence. 
 

10. Those who provide goods or services for a payment expect to receive that 
payment. This simple statement sums up the correct balance between the 
interests of creditors and debtors. Without this expectation, the public 
would find it hard to access credit from banks, obtain goods or 
services on credit, or engage a local tradesman to carry out work. 
 

11. The unsecured creditor community, including HM Revenue & Customs 
where the individual owes tax or VAT, lending institutions, small 
tradesmen, and personal creditors, require to be able to recoup part of 
their debts from the debtor‟s available assets. Often, the family home is the 
only asset available for debt recovery. To remove this completely from the 
PTD mechanism would be a major disincentive to consumer lending in 
Scotland. 
 

12. The result would be:- 
 

 It will be difficult to obtain credit 
 

 An increase in the price of loans.   Raging inflation to cover the 
losses suffered by large multi national lenders.   Once again 
Bank‟s will control the economy and the general public will pay the 
price with higher interest rates.  
 

 The loss of the middle classes, making Scotland a two tiered 
society.  “The have‟s and the have nots.” 
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 The abuse of the Bill by certain unscrupulous individuals, who 
have or may obtain credit well beyond their repayment capacity, 
safe in the knowledge that their home will be exempt  if they enter 
into a Trust Deed Arrangement  with their creditors.  

 
13. I draw your attention to section 67 of the Policy Memorandum published on 

the same day as the Bill.   I quote “We considered extending protection to 
the family home by excluding either the home entirely, or a statutory 
maximum equity from bankruptcy (see Annex D to the Debt Action 
Forum‟s Report).  The Forum could not reach consensus on this issue, 
and recognised that the whole subject of action against property was 
complicated and too radical without full public consultation......” 
 

14. It seems wrong not to give the family home in a Trust deed the same 
consultation. 
 

15. ICAS has been holding discussions with creditor groups with the aim of 
developing an agreed protocol for PTDs (as has worked in England with 
IVAs) to provide higher returns to creditors and to decrease the number of 
trust deeds which fail to become protected.  
 

16. I would recommend ICAS‟ solution contained within its report sent to the 
Minister for Community Safety in June i.e. a set proportion or de minimus 
amount of the equity to be exempted from all insolvency processes, both 
Sequestration and PTDs (as successfully works in English IVAs).   
 

17. The „Policy Memorandum‟ part of the Bill issued on the Scottish 
Government website infers that the proposed change brings legislation into 
line with English IVAs.  However, it is part of the protocol agreed between 
IP and the creditor community.  A similar protocol could easily work in PTD 
without the requirement to introduce a new type of PTD with its inherent 
consequences on the Scottish economy. 

 
Access to an appropriate insolvency solution 
Certification Access to Bankruptcy 
18. I accept that a new route into Bankruptcy which facilitates access to 

debtors who presently are ineligible to apply for bankruptcy would be 
agreeable and assist many debtors who are currently in limbo waiting for 
apparent insolvency being constituted.      The certificate is intended to 
open access to bankruptcy for all debtors who are currently excluded from 
petitioning from their own bankruptcy.  The bill also removes an application 
for bankruptcy with creditor concurrence.  Again I have no objection to this. 
 

19. The Bill sets out that an IP who signs a certificate for sequestration is then 
excluded from acting as trustee to that debtor and that the AiB, a 
government agency, will be the trustee for debtors who are granted a 
certificate for sequestration.  I ask the question why should this bill seek to 
reserve an area of insolvency exclusively to the public sector and remove 
the freedom for a debtor to choose who they wish to act as their trustee 
since after all this forms part of a debtor‟s voluntary application process. 
 

20. I do object to the AiB being the only person able to accept appointments 
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as Trustee. 
 
Lack of consultation 
21. The very composition of the DAF was unrepresentative and excluded 

some of the main stakeholders.  The two largest creditor organisations, 
Max Recovery and The Insolvency Exchange, were not included on DAF. 
 

22. Given the above it is of great concern that the DAF cannot be viewed as 
an example of true consultation when the majority of its members 
represented the public sector. 
 

23. The DAF Group acknowledged that Scottish legislation should be 
strengthened to ensure that lenders satisfy a number of pre-court 
requirements before raising an action for repossession.  However, 
Members of the Debt Action Forum felt that some important matters would 
need a full Public consultation on these and other issues relating to debt 
and the family home.  
 

24. They did not agree to primary legislation at the earliest opportunity and 
most definitely should not be deemed to have been fully consulted through 
these groups nor was support granted for early action, without the usual 
wider formal consultation. 
 

25. Having attended meetings on two occasions in which ICAS and other 
stakeholders met with Mr Fergus Ewing to openly discuss the responses to 
the proposals put forward to the DAF, the first time Mr Ewing and the 
Accountant in Bankruptcy indicated they had just received ICAS‟s 
response but did not have time to read it.  At the second meeting Mr Ewing 
was unwilling to go through the report, but indicated ICAS and others 
would have the opportunity to submit their comments during a consultation 
period.  
 

26. I am concerned that the Government have not chosen to prepare a draft of 
this Bill, instead choosing to rush this through together with the secondary 
legislation and will attempt to correct any unworkable provisions within the 
Bill by later regulation, rather than have a proper period of consultation. 
 

27. Commenting on the final DAF report the Scottish Government stated that 
only the non contentious and agreed proposals would be taken up in this 
Bill.   
 

28. However, the Bill removes two of the grounds for a debtor sequestration 
application (creditor consent and when a trust deed fails to become 
protected).  This was never discussed at any of the DAF meetings, does 
not appear anywhere in the final DAF Report and has never been 
discussed with any stakeholders.  The same is the case with the proposed 
restriction that only the AiB can act as a trustee when a Certificate for 
Sequestration is the basis for a debtor application for Sequestration. 

 
 
 
The Accountant in Bankruptcy as Adviser and Trustee 
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29. The expanding role of the Accountant in Bankruptcy from supervisory to 
provision of insolvency services may be in line with the Governments 
expectations, (i.e. to assist it to be self funding, at the expense of the 
Insolvency Profession),  but  I believe it will create a clear conflict of 
interest. 
 

30. It is of concern that the AIB could be granted powers to provide insolvency 
advice to debtors and act as trustee in PTDs when her office is not subject 
to inspection, regulation and review from a Governing Body, nor is any 
member of her staff a qualified insolvency professional.   (Whilst I realise 
she is audited by Audit Scotland, that is not the same as being 
accountable on advice given nor does it prove competency of 
provision of services.) 
 

31. This weakness was addressed and acknowledged by the previous 
Accountant in Bankruptcy at an open meeting in the Radisson Hotel, 
Glasgow when Gillian Thomson confirmed she had tried to recruit suitably 
qualified staff but had not been successful.  
 

32. The AiB has agreed that with the introduction of the Certificate for 
Sequestration that there will no longer be any circumstances where an 
individual is unable to access a suitable insolvency solution.  Therefore if 
the AiB agree that this aim of the DAF has been met why is there a 
need for the AiB to be Trustee in certain PTDs? 
 

33. Again, until the full consultation papers are published, the final DAF report 
must be used as an indication of the AiBs future intentions. 
 

34. The AiB has proposed that she becomes Trustee in „contribution‟ only trust 
deeds which meet certain criteria.  Firstly, there is a real danger as set out 
above for PTD which exclude property.  Furthermore, no account appears 
to have been taken of the normal practice of IP in a PTD not to sell 
property where there is little or no equity as there would be no benefit to 
creditors.  Secondly, IPs work in the private sector and therefore not only 
is there no call on the public purse, IPs pay £236 per PTD towards the 
public purse – an income which will be recorded in the AiBs Financial 
Statements for the Year Ended 31 March 2010.  This supervision fee 
consists of examining and recording in their system a Form 4 which is 
prepared and submitted by the Trustee at the end of year 2 and 3 of 
current PTD.  This will give the AiB additional income of around £750,000 
in 09/10 and £1,500,000 in 10/11 without having to incur any further 
employment or overhead costs 
 

35. The provision of insolvency advice by IPs is carried out throughout the 
length and breadth of Scotland.  The AiB has one office in Kilwinning, 
Ayrshire. 
 

36. IPs meet debtors at their homes or at IPs offices ensuring face to face 
advice including the understanding of the procedures and effect the 
various insolvency procedures can have on an individual debtor‟s 
particular circumstances.  The AiB is not in a position to give the same 
service to debtors – her office will only be able to give advice by either 
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publication, telephone or correspondence (email and/or letter).  This may 
also be an area for abuse as the AiB cannot truly identify the caller as the 
debtor. 
 

37. This cannot in any way be compared to the local service given by an IP on 
a one to one basis.  

 
 
 
Irene Harbottle FIPA 
 
28 October 2009 
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SUBMISSION FROM JULIE EADIE, PKF (UK) LLP 
 
1. I am a taxpayer, a member of the electorate and an individual who has 

worked within insolvency for 20 years, as an employee of the Corporate 
Recovery & Insolvency Department of PKF (UK) LLP in Glasgow.   
 

2. I fully endorse the submission of my employer, Bryan Jackson and would 
add that it is concerning that my job is under threat because of the move 
by The Scottish Government to increase the remit of a Government 
agency.  

 
Julie Eadie 
 
30 October 2009 
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SUBMISSION BY JULIE MACANDIE, PKF (UK) LLP 
 
  
1. I refer to the Homeowners and Debtors Protection (Scotland) Bill which is 

currently being considered by the committee and would like to support the 
submission forwarded by my Senior Partner of the Scottish Region, Bryan 
Jackson.  I have also put some views in of my own which I trust will be 
taken into your consideration. 
 

2. The consideration of this proposed bill will have a detrimental effect on my 
employment and my family life, with the possibility of me being made 
redundant.  I have worked with PKF‟s Glasgow office for 21 years; I am a 
tax payer and a member of the electorate.   
 

3. It is a concern that the AIB will be given powers to provide insolvency 
advice to debtors and act as trustee in Protected Trust Deeds when her 
office is not subject to inspection regulations and review from a Governing 
Body, nor are any members of her staff a qualified insolvency professional.  
Why take jobs away from the highly trained professionals who are closely 
monitored and their staff?  This is just absurd. 
 

4. Should this Bill be passed, this will affect all Insolvency Practitioners and 
their staff through the whole of Scotland, increasing the country‟s 
unemployment which will affect the current economy which at present is 
already suffering. 

 
 
Julie Macandie 
PKF (UK) LLP 
 
30 October 2009 
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SUBMISSION FROM KEVIN MCLEOD, INVOCAS FINANCIAL 
 
1. I am a member of the Insolvency Practitioners Association and the Institute 

of the Chartered Accountants of Scotland which are both professional 
bodies recognised by the Insolvency Act 1986 for the purpose of 
authorising and regulating individuals to act as insolvency practitioners 
(“IPs”). The IPA is the only body whose membership consists wholly of 
those involved in insolvency administration or insolvency-related work.  

 

Summary of Concerns 

2. I support the need to bring through legislation to deal with the problem 
being faced by individuals who are being made homeless due to difficulties 
maintaining their mortgage.  This area has had full consultation from the 
Debt Advice Forum (“DAF”) and I agree that the government has a duty to 
pass legislation to deal with this issue. 
 

3. Part 2 of the Bill has not had the same level of consultation or input from 
all stakeholders. It contains proposals which have wide reaching 
unintended consequences for those individuals it is purported to be 
seeking to help, as well as having the potential to massively increase the 
public cost of administering personal insolvency within Scotland.  
 

4. The knock on effect for the Scottish economy has to be considered further 
and the changes may lead to an increase in the cost of the limited credit 
available for all: many of the dividends enjoyed by creditors from Trust 
Deeds administered in the private sector will disappear and be replaced by 
a diminished return in publicly funded sequestrations, with the total 
number of sequestrations potentially spiralling. 
 

5. I consider proposals as they stand to be anti-competitive as private IPs are 
being excluded from acting as Trustee following the granting of a 
Certificate for Sequestration. 
 

6. I agree with the IPA‟s suggestion would be that Part 2 of the Bill is held 
over and the related issues form part of the wider consultation on personal 
insolvency scheduled to take place in November. This will reduce the risk 
of unintended consequences following the scant consultation on the 
issues.  

 
Background to Bill and Process of Consultation 
7. Clarification was sought from the Scottish Government as to which matters 

flowing from the DAF report would form part of consultation. On behalf of 
the Scottish Government, in July this year the AIB advised that there would 
be a Debtor Protection Bill to bring forward certain measures and 
protections to help those facing repossession, and that there would be a 
second Bill dealing with, amongst other things, bankruptcy and 
homelessness, and that this second Bill would be subject to public 
consultation.  
 

8. The AIB advised that there would not be consultation on the Debtor 
Protection Bill as it reflected areas where there was “broad consensus at 
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DAF”. It now appears that this Debtor Protection Bill has evolved into the 
Homeowner and Debtor Protection (Scotland) Bill now being considered. 
Regardless of the lack of consultation on the findings and 
recommendations of DAF, it is questionable as to whether the “broad 
consensus” at DAF to which the AIB has previously referred existed. 
 

9. Protected Trust Deeds (“PTD”s) are proposed voluntarily by individuals 
and it is in fact an exceptional rarity for the forced sale of a home to occur 
as part of the PTD process. ICAS reports that a survey of 21 IP firms 
covering their 2835 Trust Deeds for the last 12 months revealed that no 
evictions had been instigated by a Trustee acting under a Trust Deed. 
Accordingly, there is no place in a Bill put forward without consultation and 
aimed at tackling repossession issues for matters concerning excluding 
assets in PTDs and furthermore entry routes into sequestration. 
 

10. We had looked forward to contributing to a wider debate and some form of 
consultation on excluding assets from PTDs, and given the above 
mentioned assurances received from the AIB regarding the content of 
forthcoming Bills, are concerned that we, and many other stakeholders, 
have been excluded from that process. 

 

Areas of the Bill for Comment 

11. I understand that a number of the proposals within the Bill flow from the 
work and final report of the DAF. A number of stakeholders were not 
approached to form part of DAF, or invited to offer any other form of input. 
I applaud the intentions within the Bill with regard to the areas surrounding 
repossession. I shall confine my views to those areas within the Bill 
relating to insolvency matters, specifically: 

 

 Introducing the Family Homes protections of Section 40 of the 
Bankruptcy (Scotland) Act 1985 to Trust Deeds. 

 Extending the period referred to within Section 40 from one year to 
three years. 

 The exclusion of the family home from a PTD. 

 The exclusion of a creditor from a PTD. 

 The introduction of the Certificate for Sequestration. 

 The removal of the ability to self sequestrate on the basis of a trust 
deed failing protection. 

 Proposal to abolish the requirement to advertise in the Edinburgh 
Gazette 

 
12. These matters will be considered in turn as follows: 
 
Introducing the Family Homes protections of Section 40 of the Bankruptcy 
(Scotland) Act 1985 to Trust Deeds 

13. An individual proposes a Trust Deed to creditors voluntarily. The 
forced sale of a family home in a PTD is accordingly an exceptional 
rarity. ICAS reports that a survey of 21 IP firms covering their 2835 
Trust Deeds for the last 12 months revealed that no evictions had 
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been instigated by a Trustee acting under a Trust Deed. There were 
14 evictions arising from sequestrations administered by the same 
sample study of IP firms; indeed 4 of these cases were 
sequestrations where the AIB had subsequently been appointed to 
act as Trustee. 
 

14. Accordingly, in my opinion this proposal appears to be based on a 
flawed perception and is sufficiently important to require full 
consultation.  

 

Extending the period referred to within Section 40 from one year to three 
years 

15. This could have the unintended consequence of extending the period 
within which the Trustee has the power to deal with the heritable property; 
at the moment, current guidance is that action should be taken within 12 
months to allow the debtor to take appropriate steps to provide 
accommodation for his family. 

 

The exclusion of assets from a Protected Trust Deed 

16. The Final DAF report indicates that the exclusion of a specified asset from 
a PTD was considered, but in the context of having creditor consent to that 
exclusion. Furthermore, section 3.3a of the final DAF report indicates no 
positive agreement to this proposed change amongst the DAF group.   
 

17. The report does indicate concerns over these proposals: the Law Society 
of Scotland commented that they would require “further information on 
this”; the British Banking Association commented that such an exclusion 
should be “an exception”; the Institute of Chartered Accountants of 
Scotland stated they “do not see the need for this”; and the Finance and 
Leasing Association required “clarification on what would constitute a 
specified asset”.  
 

18. There are no positive views expressed in the report from the other 
members of the DAF group. Regardless of whether the make-up and 
views of DAF are adequate to be considered as consultation, in our view 
there simply does not appear to have been any form of “broad consensus” 
at DAF. 
 

19. The PTD process forms part of a suite of debt relief options available to an 
individual encountering debt problems. It is inextricably linked to 
Sequestration, particularly as a PTD may lead to Sequestration: a creditor 
who objects to a trust deed or thinks the outcome is prejudicial may 
petition for Sequestration. Indeed the signing of a Trust Deed, even 
without any attempt at subsequent protected status, constitutes an 
individual‟s “apparent insolvency” – one of the qualifying criteria a creditor 
must show if petitioning for an individual‟s sequestration. Once a PTD is up 
and running, the Trustee may sequestrate if it is apparent that the original 

433



 

 
 

  

proposal made may not be met, or if Sequestration would bring about a 
better return for creditors. 
 

20. Given the above, the IPA have sought clarification from the AIB as to what 
the future intentions are for the Family Home in a sequestration and have 
been advised that there are “no preferred options” and that policy will be 
developed on the basis of the responses to the consultation scheduled to 
take place in November.  
 

21. I agree with the IPA view is that any tinkering with asset exemption in the 
PTD process is inviting unintended consequences if not considered in 
tandem with the position in Sequestrations. 
 

22. As the legislative changes proposed in the Bill currently stand, an 
individual may enter into a Trust Deed with the sole intention of resolving 
debt problems and protecting their home. In actual fact, there is the 
potential risk of sequestration, and consequently the family home being 
attacked. These risks have been identified before by AIB: the revised Trust 
Deed Regulations introduced in April 2008 require the debtor to sign a 
statutory declaration indicating that they are aware that signing a trust 
deed may lead to their sequestration and no longer being able to stay in 
their place of residence. 
 

23. There is also a clear risk of particular creditors taking a more aggressive 
approach to debt recovery by attempting to sequestrate a debtor in order 
to attack a family home before the debtor is able to exclude it by proposing 
a suitable trust deed. 
 

24. It is accordingly difficult for me to comment on the provisions of the Bill as 
they form part of a bigger picture. There are however clear risks and 
potential unintended consequences.  If this proposal is accepted, there is a 
risk that some debtors may abuse the position by incurring high amounts 
of unsecured debt and the creditors are left with a diluted asset position in 
which to recover their losses because the debtor is able to propose a Trust 
Deed where a property which may have substantial equity is excluded.   
 

25. Creditors are more likely to object or exclude themselves from such a 
proposed Trust Deed as the dividend would be lower due to the inability of 
the Trustee to realise the equity in the debtor‟s family home.  This could 
lead to more Trust Deeds failing to become protected and a corresponding 
increase in sequestrations being administered by the state rather than the 
self funding private Insolvency profession. 
 

26. The matter should be withdrawn from this Bill and form part of the 
November consultation. Otherwise, there will either be a risk of unintended 
consequences as outlined above, or of the November consultation being 
steered in a direction to fit with this Bill – in an area where we are told 
policy has yet to be formed. 
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The exclusion of a creditor from a PTD 
27. It is my view that this proposal requires further clarification with all groups, 

in particular those who were not part of the DAF process, for the following 
reasons: 

 

 It is not clear from the Bill what would happen if a creditor chooses to 
exclude himself from a proposed Trust Deed – can that creditor act as 
if the Trust Deed were not in place and continue with diligence 
(including sequestration) against the debtor to recover the amount 
owed? 

 What happens to the debts owed to those creditors who have excluded 
themselves from the Trust Deed process with regard to continuing 
interest and charges?  At present, all creditors whose claims are 
accepted in a Trust Deed agree to claim the amount outstanding at the 
date the Trust Deed came into force and not to apply any further 
interest or charges. 

 The Bill does not make clear whether the debtor would ever be able to 
obtain debt relief and therefore discharge from those creditors who 
have excluded themselves from the Trust Deed. 

 The final comment is that this proposal is likely to result in a two tier 
system where the debtor is obliged to make provision to pay those 
creditors who have not been included in the Trust Deed as well as 
paying his agreed contribution to his Trustee for those creditors who 
have been included.  The excluded creditors could very well receive a 
preferential payment at the expense of those creditors who have 
accepted the Trust Deed proposals. 
 

The introduction of the Certificate for Sequestration 
28. Section 3.5(a) of the final DAF report indicates that the suggestion of a 

Certificate of Insolvency as an entry route to sequestration was supported 
by “some” DAF members. Again, this does not appear to be broad 
consensus. The AIB, in the Meet the Accountant seminar held on 8 
September stated that “nothing has been finalised as the certificate is only 
an option at this point”  The Bill goes further to state that the AIB would be 
the only person eligible to act as Trustee in any petition which follows the 
granting of such a Certificate.  The AIB‟s policy team has admitted that this 
part of the proposal was not submitted to DAF and has the result of 
removing the element of choice from a debtor as to who he would prefer to 
act as his Trustee. 

 
29. A mandatory appointment of the AIB as Trustee in sequestrations arising 

out of a certificate is unacceptable to our members. 

 Choice is taken away from the individual with debt problems – for 
example they have no option to deal with a local trustee either face 
to face or otherwise. 

 If creditors object to a PTD then an individual‟s only option may be 
to sequestrate using the certificate – with the mandatory AIB 
appointment. This is anticompetitive in nature and removes work 
which would have otherwise been conducted by the private sector. 
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30. It does appear that the inclusion of the AIB as Trustee in all such cases 
(which was not discussed at DAF) is effectively amounting to the 
nationalisation of Scottish personal insolvency work. 
 

31. I understand the desire to widen access to debt relief, particularly to those 
who do not qualify for the LILA route introduced in April 2008 or their 
income is insufficient to support Trust Deed proposals. I feel however that 
the proposals suggested in the Bill require further consultation for the 
following reasons: 

 

 The proposal could result in another significant increase to the public 
purse of the cost of administering sequestrations flowing from the 
introduction of the certificate. Individuals without assets or income to 
fund the cost of their insolvency will be attracted to this route. The AIB 
statistics show there were an additional 9,417 LILA sequestrations 
alone following the introduction of this route to sequestration in April 
2008.  This would be an additional nationalisation of Scottish personal 
insolvency. 

 It has not been made clear what form this Certificate should take or the 
background steps the person signing the Certificate – which has also to 
be clarified – should take to ensure the information they are being 
provided with is accurate. Our members would be concerned that they 
would be attracting future liability for their part in subjectively deciding 
on what is effectively the apparent insolvency of an individual – an area 
otherwise clearly defined in the existing legislation.  

 There is a possibility that some individuals may see the Certificate as 
providing them with an easy option to obtain debt relief within 12 
months at the expense of the public purse. Those individuals may have 
previously worked hard to put a self funding Trust Deed proposal 
together – but will not have an incentive to do so in the future. 

 No consideration appears to have been given to the additional stress 
that would be borne by the debtor if the administration of his financial 
circumstances were to move from an experienced and qualified 
Insolvency Practitioner to a government department staffed entirely by 
unqualified personnel.  It is likely that there would also be a duplication 
of the work that had already been carried out by the IP to check the 
information provided and to value the debtor‟s estate. 

 
The removal of the ability to self sequestrate on the basis of a trust deed 
failing protection. 
32. This part of the proposal is anti-competitive and removes the right of the 

debtor to choose his Trustee which compromises human rights. 
 

33. As stated above, it is likely that the debtor would suffer some additional 
stress while his details were re-verified by the AIB. It has been 
acknowledged by the previous office holder, Gillian Thomson, that her 
department was unable to employ experienced insolvency personnel as 
highly trained staff are more costly to attract and retain. 

 
Proposal to abolish the requirement to Advertise in the Edinburgh 
Gazette 

436



 

 
 

  

34. There is a risk that some creditors could be deprived of knowing that 
sequestration has been awarded and would be unable to submit a claim or 
obtain VAT Bad Debt Relief. 
 

35. A search in the Register of Insolvencies is carried out to verify the status of 
a particular individual. Large creditor groups are not able to verify their 
entire customer base on a daily basis to be alerted to insolvencies – the 
Edinburgh Gazette is essential to enable them to cross reference against 
their records. 
 

36. Areas of insolvency law concerning thirds parties‟ dealings with the 
debtor‟s estate after insolvency are linked with the publication of the 
Edinburgh Gazette notice. The abolishment of advertising in the Edinburgh 
Gazette would render such provisions inoperable. 

 
Conclusion 
37. The overriding view of IPA members is that the first part of the Bill follows 

the proposals outlined by the main DAF committee and the sub-committee 
which considered the huge problems encountered by people being made 
homeless due to being unable to maintain their mortgage. 
 

38. I strongly feel that Part 2 of the Bill has the capacity to delay matters as it 
contains proposals which were not discussed fully at DAF, and in some 
cases not discussed at all – further consultation is now required. Part 2 of 
the Bill should be held over for another bill which would allow the 
government to pass legislation dealing with family homes unencumbered 
by the need to consult fully with a wider stakeholder group on issues not 
relevant to property. 

 
 
Kevin McLeod, BA,CA, MABRP 
Licensed Insolvency Practitioner 
Authorised by the Institute of Chartered Accountants of Scotland 
 
28 October 2009 
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SUBMISSION FROM LINDA CLARKE, PKF (UK) LLP 
 
1. I am a recently qualified chartered accountant, working in the corporate 

recovery department for PKF (UK) LLP, having worked in the insolvency 
profession over the last five years. I fully concur with the views raised in 
the submission by Bryan Jackson, the Senior Partner of the Scottish 
Region of PKF (UK) LLP, and would like to highlight my own concerns 
with the Bill,  both from a professional point of view and also as a member 
of the electorate and tax payer. 
 

2. I appreciate that the Bill‟s intention is to protect debtors in Scotland, which 
is a principle that I do support, however I do have fundamental concerns 
as follows. 

 
Lack of Consultation 
3. I have been shocked to hear about the lack of consultation on this Bill, 

especially given the seriousness of its contents and the impact it will have 
on the Insolvency Profession.  It is my understanding that the Bill has not 
been subject to full consultation with the appropriate stakeholders. 
 

4. The Debt Action Forum” DAF” has voiced its concerns that when the 
group was brought together, members were of the opinion that they were 
meeting as an informal group and the members were not aware that their 
meetings were part of a formal consultation process. I would imagine that, 
if it was the case that the DAF meetings were held with a view of being 
part of a formal consultation process, then the content would have been 
considerably different and discussions and proposals would have been 
subject to extensive scrutiny and consideration. 
 

5. Another issue that is of grave concern to me is that DAF have advised that 
the detailed provisions of the Bill, such as the introduction of a Certificate 
of Insolvency, with the AIB being the only person who can become the 
Trustee, were not even discussed at their meetings.  
 

6. Concerns have also been raised about the composition of the DAF being 
unrepresentative and excluding main stakeholders such as R3, or 
representation for unsecured creditors, and instead being represented by 
members of the public sector. 
 

7. This is all very alarming to me, as member of the electorate, that this Bill 
has been allowed to progress to this stage without full consultation, and I 
can not comprehend how DAF discussions can be described as any form 
of „ formal consultation‟. 

 
Treatment of Family Homes 
8. Other submissions have raised detailed concerns into provisions in the Bill 

to have the option to exempt the family home from protected trust deeds. 
IPs and ICAS have confirmed statistically that this problem never existed, 
with there being no forced sales of family homes by trustees in the 
previous year and from my experience I am aware that Insolvency 
Practitioners always endeavour to help debtors keep their homes. 
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Therefore, it would seem that there is absolutely no justification for this 
change to current legislation. 
 

9. I am concerned about the message this is sending out to debtors and of 
course there is the potential for abuse of the legislation. This does appear 
to me to be a situation that could possibly be monitored effectively. 
 

10. The issues it would create for unsecured creditors, using asset based 
lending, is very concerning and the responses that they could be forced to 
take has evidently not been given sufficient consideration. 

 
Exclusion of IP‟s from acting as Trustees in a follow on Sequestration 
Procedures. 
11. I have further concerns, both as a taxpayer and as an insolvency 

professional, over the proposed Certificate of Sequestration, excluding IP‟s 
from acting as Trustee, in a follow on sequestration procedure, stating that 
the AiB will be the permanent trustee in all cases. 
 

12. Firstly, I can not comprehend how the AiB can possibly facilitate this 
additional work, having insufficient qualified insolvency professionals to do 
the work required. 
 

13. Another concern, as a tax payer, is at what cost this is going to be to the 
public? At present Insolvency Practitioners businesses are self funding 
and I do not think any thought has been given as to how much this change 
will cost the tax payer. 
 

14. Another major concern is how the AiB‟s work would be regulated. At 
present the work of Insolvency Practitioners is regulated extensively by 
RPB‟s and I would fear what could happen to unregulated industry, with 
work being carried out by unqualified staff. 
 

15. Finally, from a professional point of view, I do not feel that consideration 
has been given to  the impact  this legislation will have on accountancy 
firms, which provide insolvency services. Accountancy firms employ 
significant levels of staff, specifically trained and qualified  in insolvency, 
and will ultimately be faced with huge levels of redundancies should the 
Bill be passed. 

 
 
Linda Clarke 
PKF (UK) LLP 
Glasgow 
 
30 October 2009 
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SUBMISSION FROM MACKENZIE STEWART LTD 
 
1. We are a new company with 10 employees based in Drumchapel. We 

provide debt advice and have helped many people to cope with their debts 
using Protected Trust Deeds. These give people an incentive to pay as 
much as they can afford, so they can avoid Bankruptcy. 
 

2. We have looked at the changes proposed in the Home Owner and Debtor 
Protection (Scotland) Bill. We believe that some of the proposals in Part 2 
may drive more people into Bankruptcy. This would lead to lower returns 
for creditors, more costs to the taxpayer and unnecessary embarrassment 
for the people concerned.  
 

3. The proposed Certificate is meant to help those with low value property 
who could not access debt relief. We believe this problem could have been 
solved more simply, by adding low value property to the list of exempt 
assets. The Certificate will create an easier route to Bankruptcy for 
everyone.  
 

4. The exclusion of the family home and possibly other assets in a trust deed 
may lead creditors to petition for Bankruptcy.  
 

5. The provision to allow exclusion of individual creditors could render the 
whole trust deed procedure completely ineffective if it is taken up by the 
major creditors as people would have to apply for Bankruptcy to get 
discharged from these.  
 

6. We wish to register our objection to these proposals.  
 

7. We would also ask you to note our objection to the lack of a full 
consultation period. 

 
 
 
Sharon Downie 
Director 
Mackenzie Stewart Ltd 
 
30 October 2009 
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SUBMISSION FROM MAX RECOVERY LTD 
 

1. This letter is sent in response to the draft Home Owner and Debtor Protection 
(Scotland) Bill (“the Bill”) introduced into the Scottish Parliament on 1 October 
2009 and sets out the views and comments of Max Recovery Limited. The 
comments herein relate solely to Part 2 of the Bill. 

 
Max Recovery Limited 
2. Max Recovery Limited (“Max”) is a subsidiary of JP Morgan which has operated 

since the early 1990s in the United States and since 2001 in the UK. It also 
operates in Canada and Australia. Max purchases post-insolvent personal 
unsecured debt from mainstream lenders. Max uses Eversheds LLP as its 
servicing partner in the UK, which includes direct liaison with insolvency 
practitioners to file Max Recovery‟s claims and collect any distributions. Max 
has no direct contact with debtors.   

 
3. As far as Scotland is concerned, Max is one of the largest single creditors in 

both bankruptcies and trust deeds.  Since June 2003 we have purchased about 
95,000 claims in some 43,000 trust deed cases with a face value of about 
£371m and since 2001 we have purchased about 41,000 claims in about 
26,000 sequestration cases with a face value of about £141m. 

 
4. I would also like to take this opportunity to point out that Max has an excellent 

relationship with the AIB, at both an operational and policy level, and that we 
are always keen to support the policy process in Scottish personal insolvency in 
any way that we can. By way of further information, I am currently chairing the 
Institute of Chartered Accountants in Scotland‟s cross-stakeholder sub-group 
considering the feasibility of trust deed reform. 

 
Section 9 – Certificate for Sequestration 
5. The effect of section 9(1) of the Bill is that only the Accountant in Bankruptcy 

(“AIB”) is able to be appointed trustee when a debtor enters sequestration 
through the “certification” route. Whilst we understand the wish to avoid 
possible abuse, as a major creditor and thus one of those most at risk from 
such abuse, we are relaxed about a practitioner taking on the administration of 
a case where they have issued a certificate. There are clear efficiency gains to 
be had in so doing as practitioners will already be in possession of case 
information and it is likely that the debtor will get quicker access to relief. In our 
view, any concerns that might exist about the potential for abuse by insolvency 
practitioners should fall to the regulatory regime to address. Indeed, we do not 
see any great difference in the situation where in a voluntary liquidation case a 
company director approaches a practitioner to call a meeting of creditors and 
the practitioner is subsequently appointed as liquidator. 

 
6. To remove the insertion effected by section 9(1) would seem to have the effect 

of not allowing the AIB to act in these cases, which would be equally strange. 
Therefore we would respectfully suggest a “middle way” which would allow for 
the automatic default of a case to the AIB where no insolvency practitioner 
seeks appointment, having acted as the “authorised person” in the case. 

 
7. Section 9(2) (c) (i) deals with the prescribed maximum period within which, after 

certification, the debtor should apply to the AIB for an order for sequestration. 
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The prescription of a period is a sensible idea which Max would support. 
However, although a matter for Regulations, we would suggest that the period 
should be relatively short, say 28 days, as, if it is clear that the debtor is 
insolvent, then early debt relief (and an avoidance of further deterioration of 
their financial circumstances) should be the aim. 

 
8. In section 9(3), which inserts new section 5B into the Bankruptcy (Scotland) Act 

1985 (“the Act”), we wonder whether this section would be improved by the 
insertion of a statutory requirement to explore all potential options with the 
debtor. Perhaps in a similar form to the requirement placed on creditors under 
existing section 5(2D) of the Act. Alternatively, perhaps this could be addressed 
trough Regulations under new section 5B (5) (e). The considerable power that 
the proposals give the authorised person, there should be balanced by such a 
requirement to advise the debtor of the most appropriate solution having 
regards to the debtor‟s circumstances, which might be bankruptcy, a trust deed 
or DAS. We refer to an “appropriate solution” rather than “best solution” 
deliberately as there should be a consideration of the interests of creditors as 
well as those of the debtor at this point in the advice process. 

 
9. It is clearly unacceptable that some debtors are unable to access debt relief 

and we would support the proposal that entry through a “certification” process 
be made available. However, it is our view that the power to issue certificates 
should be limited to insolvency practitioners. The Financial Memorandum to the 
Bill (paragraph 112) suggests that the necessary additional training for money 
advisors to act as “Authorised Persons” will be “negligible”. The “Wiseradvisor” 
suite of courses provides only a one-day course in “personal insolvency 
options”. This does not fill creditors with confidence and seems odd when set 
against the initial and continuing training requirements rightly placed upon 
insolvency practitioners and solicitors. Furthermore, the Financial Memorandum 
to the Bill seems to take no account of the cost of ongoing monitoring of 
advisors granted “authorised person” status. 

 
10. The benefit of utilising insolvency practitioners in this process is that there is 

already a system of regulation in place, alongside a requirement for 
professional indemnity insurance, and it should be relatively straightforward for 
the licensing bodies to consider the practitioners‟ use of the certification power 
as part of the monitoring process and to take appropriate action where there is 
evidence of abuse. The same degree of rigorous regulation does not apply to 
the money advice sector. 

 
Section 10 – Exclusion of Certain Creditors  
11. We support the proposal in section 10 to allow certain creditors to agree to their 

exclusion from the trust deed. 
 

Sections 10 and 11 - Protection for the “family home” and Other Assets 
12. The proposals to extend the consent provisions of section 40 of the Bankruptcy 

(Scotland) Act 1985 make sense and we are generally in favour of that 
proposal. We would also support the extension of the postponement period 
from 1 year to 3 years at the discretion of the Sheriff provided that in coming to 
their conclusions they are required to consider both the needs of the debtor and 
those of the creditors. However, we do have concerns that, in relation to both 
bankruptcies and trust deeds, there should be clarity over the term “ordinarily 
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resident”. It is unclear from the proposals as drafted require the primary 
residence to be located in Scotland. 

 
13. We note that full exemption for the “family home” was discussed at length by 

DAF and that this will be the subject of full consultation, a sensible approach 
which we support. We would also like to clarify that any exclusion of assets 
from a Trust Deed will only be possible with the consent of the requisite 
majority of creditors, which is of course the case in the individual voluntary 
arrangement (“IVA”) process in England & Wales. Paragraph 39 of the 
accompanying Policy Memorandum seems to suggest that this is the intention 
and it is necessary as a guard against abuse such as the building up of 
unsecured debt to pay down a mortgage and a subsequent application for a 
trust deed. This seems an opportune time for Regulations to set out a 
standardised method of valuation of the property that balances the interest of 
both debtor and creditors. 

 
14. If there was any exemption in respect of the home, or indeed other assets, then 

it is our view that this should be balanced by a commitment to increased 
contributions. In respect of trust deeds this might take the form of trust deeds 
running for 5 years rather than 3 years. This would of course bring trust deeds 
into line with the norm for individual voluntary arrangements in England & 
Wales and would not seem to be counter to any wider policy aim of tackling 
homelessness. This is one the main areas being discussed by the ICAS sub-
group on trust deeds which, whilst there is a degree of  emerging consensus 
among group members, needs fuller consultation and bringing within the 
mainstream policy debate. 

 
15. Clarification over the term “specified assets” is also required. Is the intention to 

exclude assets in addition to the family home? If so, then we would have 
concerns about the viability of a large number of trust deeds. 

 
16. The proposals in section 11(c) and (d) that trustees should give notice to the 

Local Authority on the sale of a family home is a sensible one and we would 
support it and its extension to trust deeds. However, it should be noted in the 
Financial Memorandum to the Bill that the cost of this will ultimately be borne by 
creditors. 

 
Section 12 - Requirement to Advertise in the Edinburgh Gazette 
17. This is a sensible measure and we support this on both cost and efficiency 

grounds. We agree that the advertising requirements of sequestrations and 
protected trust deeds should be brought into line as would be effected by 
section 12 of the Bill. Information currently gleaned from the Edinburgh Gazette 
(and that listed in Regulation 11 of S.S.I. 2008/82) should be available from the 
Register of Insolvencies. From Max‟s perspective, it is useful to be able to 
identify those cases that entered bankruptcy through the LILA route, which is 
not possible from the current Register of Insolvencies. Indeed, where 
Regulation 11(b) of those Regulations refers to an award made by the AIB on a 
debtor‟s application, there should be the facility to further identify those cases 
that went down the LILA and certification routes. 

 
18. However, on a general point, the Financial Memorandum to the Bill talks of 

trustees being “charged”. It should be clear that any “charge” upon the estate 
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will ultimately be borne by creditors through increased fees and thereby 
reduced distributions. Indeed, the Financial Memorandum seems to ignore 
completely the costs being borne by creditors, be that through increased costs 
or the exclusion of assets from protected trust deeds, perhaps that omission 
should be rectified. 

 
19. The Policy Memorandum (paragraph 4) to the Bill talks of a “coherent debt 

package to protect debtors in the current financial climate”. The measures in 
the Bill are wide-ranging and will also extend to a time-frame beyond that of the 
current financial problems, we are not sure that they are justified in doing that 
and have concerns about possible perverse effects when the economy is more 
vibrant. For example, how an increase in equity (through house price 
appreciation) over the course of the trust deed would be catered for at the 
outset of the trust deed. 

 
20. We do have concerns about the possible effects on the relative cost of 

borrowing in Scotland of these measures as they would put Scotland out of 
kilter with the rest of the UK. We support the broad thrust of the proposals but it 
is essential that the balance should not be tilted too far in favour of the debtor. 
In our view, the policy aim should be that, where they can do so, debtors should 
be required to repay a reasonable amount of their debts over a reasonable 
time-scale. We of course accept that there is a debate to be had over the 
definition of “reasonable”. 

 
21. I would like to re-iterate that Max Recovery is very willing and keen to get 

directly involved with the policy debate in this area including, if invited and so 
required, giving evidence before the Local Government and Communities 
Committee when the draft legislation is considered. 

 
 
 
 

Mike Norris 
Director 
Max Recovery Limited 
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SUBMISSION FROM NIKKI WILLIAMS, PKF (UK) LLP 
 
1. I am a Director of Corporate Recovery in PKF (UK) LLP, accountants and 

business advisers, in Glasgow.  I am a qualified Insolvency Practitioner 
["IP"] with 23 years experience dealing with personal insolvency.    
 

2. I fully endorse the submission of my colleague, Bryan Jackson; however, 
would add my concerns at what appears to have been a concerted effort to 
keep the contentious issues of the Home Owners and Debtor Protection 
(Scotland) Bill ["the Bill"] out of the public domain until the last possible 
moment.   
 

3. The most recent amendments to insolvency legislation brought about the 
Bankruptcy & Diligence (Scotland) Act, aimed to ensure "transparency" in 
relation to work undertaken by IPs.  Obviously, it is only something 
required of IPs, not legislators or Government Officials.  
 

4. The exclusion of assets from a trust deed seems at odds with the 
fundamental aim of insolvency proceedings.  There are alternatives to 
insolvency in the form of the various debt management options available to 
the Scottish debtor and there is no need to change the rudimental 
principles of insolvency. 
 

5. I am a member of the ICAS Trust Deed Sub-committee, working with 
major creditors to agree a trust deed protocol to better balance the rights 
of debtors and creditors in trust deed situations.  These creditors have no 
objection to Insolvency Practitioners ["IPs"] acting in trust deeds or 
sequestrations, secure in the knowledge that IPs are regulated 
professionals with the appropriate skills and resources to do the job at 
hand.  
 

6. With this in mind, there appears no reason to restrict the right of IPs to act 
in a case where insolvency is constituted by the Certificate of Insolvency.   
The Certificate of Insolvency is fundamentally a fair development, but the 
method of implementation is wholly questionable and seems to have no 
ethical, moral or economic basis.  There is no groundswell of opinion 
against IPs from debtors or creditors, so there appears to be no foundation 
for the proposed change to restrict IPs from taking this work.  There is no 
logic in allowing an IP to take an appointment in a trust deed which 
subsequently fails and then prohibiting him from acting in the follow on 
sequestration. 
 

7. Debtors who currently meet the apparent insolvency criteria have options 
to appoint an IP or to choose the Accountant in Bankruptcy ["AiB"].  It is 
often advice given "free of charge" from IPs that empowers the debtor to 
make the appropriate choice.  If the Certificate of Insolvency is only able to 
be used in conjunction with an Accountant in Bankruptcy appointment it is 
limiting choice.  There is no basis for forcing all debtors down this route – 
after all creditors don't object to the appointment of IPs and debtors have a 
choice – who is to say it is wrong to appoint your IP of choice?  If an IP 
takes an insolvency appointment it is self-funding, there is absolutely no 
call on the public purse. 
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8. The proposal to withdraw the failed trust deed as a route into sequestration 
seems illogical.  Surely it is undeniable if a debtor signs a trust deed they 
are insolvent, regardless of whether the trust deed became "protected".  
To make it a requirement that a Certificate of Insolvency must then be 
issued before the individual can access formal bankruptcy surely makes a 
mockery of the system.  To then prohibit the IP of choice from taking the 
appointment is biased legislation and can only increase the workload of 
the AiB.  This will potentially "cost" the public purse and is clearly a result 
of a desire to increase the remit and scope of the AiB. 

 
 
Summary / Conclusion 
9. The motivation driving the changes can only be a fundamental aim to 

disenfranchise insolvency practitioners from carrying on in their profession: 
indeed, Gillian Thompson declared, in my presence, "who knows if there 
will be insolvency practitioners in 5 years" and Mr Fergus Ewing harks 
back to pre-1993 legislation and the impact that this had on the public 
purse.  It might be worth mentioning that IPs did not draft the legislation 
which resulted in the increase in personal insolvencies.  It is also well 
known that Mr Ewing historically holds insolvency practitioners in 
contempt, a view he has obviously held on to.  No-one is saying there is 
not scope for improving the bankruptcy legislation, but consideration has to 
be given to the “real" cost and, more importantly, the “real” motivation. 

 
 
 
Nikki Williams 
 
30 October 2009  
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SUBMISSION FROM PAUL FINDLAY 
 
1. I am an employee with an Insolvency Practitioners firm and I have been 

involved with personal insolvency for almost 20 years. The majority of my 
work comes from referrals from Money Advice Centres and Citizen Advice 
Bureaus. I also provide advice to individuals and these centres on the 
individual‟s financial situation even when personal insolvency may not be 
appropriate. 
 

2. I am extremely concerned with the proposed changes to the insolvency 
law. 
 

3. I am particularly concerned and disappointed over the lack of consultation 
ministers have had with the Insolvency sector and it seem that their 
comments/concerns have not been heard or taken into account. The 
legislation is being rushed through parliament without good and proper 
consultation or any thought of the implications and effect it may have on a 
much wider scale. This is despite the Bill stating that consultation has 
taken place. Ministers seem to take the attitude that we (the public) will 
simply do as we are told. In my experience there have been an extremely 
small number of cases where a Trustee in either a Bankruptcy or Trust 
Deed has had to force the sale of a family home. In my 20 years in 
personal insolvency I have never had the cause to raise any such action. 
 

4. The option to exclude a house or other assets in a Trust Deed is 
questionable. If creditors consider there to be equity they are likely to 
object to the Trust Deed becoming protected. The debtor‟s only option is 
then to apply for his sequestration using the proposed Certificate of 
Sequestration route, which will mean that the equity becomes available to 
creditors.  
 

5. The Certificate of Sequestration route to bankruptcy in itself will restrict not 
only the trade of the Insolvency profession but takes from the debtor his 
freedom of choice, which I believe contradicts many of our European laws 
and the opinion of the ordinary working person. The debtor should have 
options and the ability to choose his own, preferred Trustee. The same 
applies to the money advice sector; they should also have the option to 
choose which Insolvency firm the request to give their client, the debtor, 
the BEST advise.  
 

6. I would ask that the Committee give serious consideration to removing the 
restriction on who can be appointed on a Certificate of Sequestration.  
 

7. At a time when new employment is scarce and the government are doing 
all they can to prevent major industries from closing with substantial job 
losses, i.e. the whisky industry in Glasgow and Kilmarnock, the proposed 
legislation is likely to result in substantial redundancies in the insolvency 
field across the WHOLE of Scotland and a loss of technical expertise, 
which the Accountant in Bankruptcy simply does not have. As has been 
detailed in previous submissions the Accountant in Bankruptcy‟s office has 
no staff qualified in insolvency 
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8. The Committee should take evidence from the money advice sector who I 
am convinced will confirm that generally the level of advice given by the 
Accountant in Bankruptcy‟s office is of poor quality. A number of Money 
Advisers have confirmed to me that they no longer contact the 
Accountants office for advice.  
 

9. Insolvency Practitioners are required to hold Professional Indemnity 
insurance in case of legal action resulting from any mistake/mis-
statements made in the administration of the insolvency. If the Accountant 
in Bankruptcy is determined to increase the number of cases dealt with by 
her office, in view of the lack of technical expertise, at her own admission, I 
consider there is a real risk of a great number of legal actions being raised 
against the Accountant in Bankruptcy which will have to be settled from the 
public purse. The Insolvency industry is essentially self-funding and 
Insolvency Practitioners are required to ensure that they maintain a high 
level of technical expertise. Every Practitioner is also required to have an 
indemnity for EVERY appointment.  
 

10. The industry is highly regulated and if a debtor is unhappy about some 
aspect of his insolvency or advice previously given, he is able to make a 
complaint to the Practitioners regulating body. Who does the Debtor 
complain to if he is unhappy with the actions of the Accountant in 
Bankruptcy? 
 

11. The implementation of this Bill is also likely to cause a substantial increase 
in public cost at a time when there are grave concerns over the cost of 
public sector salaries and ongoing pension commitments.  
 

12. I would therefore urge those involved with this Bill to reconsider the 
proposals, slow down the fast track nature of getting it through parliament, 
consider the effect it may have in the wider scale and actually consult with 
the Insolvency industry and those connected with it. 

 
 
Paul Findlay 
 
30 October 2009 
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SUBMISSION FROM PENNY MCCOULL 
 

Home Owner and Debtor Protection (Scotland) Bill 

1. I am an Insolvency Practitioner working for an independent financial 
solutions company in Glasgow and write to you regarding my concerns on 
the Insolvency provisions within the above proposed Bill. 
 

2. The Bills committee advised on 7 October 2009 that the “draft” stage of the 
Bill had been missed out and it had gone to “full” Bill status. There has 
been no formal consultation on the contents, and I understand that we only 
have a short window of until 30 October to provide the Local Government 
and Communities Committee with written evidence.  The bill is being 
promoted by Fergus Ewing who also supported the recent proposal to 
change the legislation governing the Debt Arrangement Scheme 
(Scotland) – DAS.  This proposed legislation was dismissed by the Justice 
Committee on the grounds that full consultation had not taken place with 
all stakeholders.  The proposed Home Owner and Debtor Protection 
(Scotland) Bill is being considered by the Local Government and 
Communities Committee and I wonder if this is deliberate to avoid a repeat 
of the outcome of the Justice Committee decision on DAS. 
 

3. I have no comment to make on the greater part of the Bill which deals with 
repossessions outwith insolvency. I do however feel that changes to 
voluntary Trust Deed legislation and entry routes into Sequestration are 
misplaced in a Bill focusing on forced repossessions. I have concerns 
regarding the actual changes proposed, and would summarise these as 
follows: 

 
Certificate for Sequestration 
4. The proposed Certificate for Sequestration provides a new and easier 

entry route into Sequestration and will likely result in a landslide number of 
bankruptcy cases which the Scottish Government will administer and the 
public purse will have to fund.  
 

5. The public purse is already bearing the cost of administering the 9,417 
LILA sequestrations which arose in the fist year following the LILA route to 
Bankruptcy being introduced in April 2008. 
 

6. There does appear to be a government policy of providing debt relief for 
all, however I question whether we are inviting debt abuse rather than 
providing debt relief – to be administered at a cost to the public purse. 
There is a risk of public outrage by the hard working bill paying voters 
seeing debtors walk away from financial responsibilities with little 
consequence. 

 
The exemption of the Family Home from a Trust Deed 
7. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity.  
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8. The natural conclusion of exempting the family home from Trust Deeds 
has not been fully thought through by the Scottish Government, and 
certainly isn‟t dealt with adequately in the Bill. As it stands, there is no 
exemption for the family home in Sequestrations, and future policy is as 
yet undecided in that area. The consequences of the Bill may lead to: 

 

 Previously protected family homes being put at risk where sequestration 
follows a Trust Deed (either due to the action of an objecting creditor, or 
the Trust Deed proposal failing later on in the process); 

 Diminished dividends to creditors in Trust Deeds; 

 Further public administration of sequestrations which follow failed 
attempts at Trust Deed proposals; 

 An increase in creditor driven sequestrations to capture the family home 
before an individual is able to apply for its exemption under a Trust 
Deed. 

 
9. The changes proposed in the Bill would be better postponed to form part of 

the formal consultation on the family home in bankruptcy – scheduled to 
commence in November. 
 

10. I hope you share my concerns and would be pleased if you would let me 
know your views on the Bill.  
 

11. I have contacted my professional trade association, R3, and I am also 
aware that all other professional bodies who licence and regulate 
Insolvency Practitioners within Scotland will be issuing the Committee with 
written evidence on the Bill; however I would be happy to discuss any of 
the more technical aspects and implications with you.  
 
 

 
Penny McCoull 
Insolvency Practitioner 
 
29 October 2009  
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SUBMISSION FROM PETER DEAN, THE CARRINGTON DEAN GROUP 
LIMITED 

 
Objection to Section 9 of the Proposed Homeowner and Debtor 
Protection Bill 
1. I am a Chartered Accountant and Insolvency Practitioner who operates a 

business employing 40 people.  
 

2. I share many of the concerns raised by ICAS in their submission but I 
would like the Committee to consider carefully the following short but 
nevertheless important questions in relation to the Certificate of Insolvency 
when considering this Bill: 

 

 Why is it proposed that the taxpayer pays for the Sequestration 
of an individual once a Certificate of Insolvency is signed? At the 
present time this would normally be done by the private sector 
with no call on the Public Purse. 

 

 In effect the Bill will be anti-competitive in that it will be taking 
work away from the private sector. In this respect is this not 
contrary to EU Competition Law as presumably State Aid would 
be required to fund the Accountant in Bankruptcy? 

 

 The Proposal that only the Accountant in Bankruptcy be 
appointed following the issuing of a Certificate of Insolvency was 
not mentioned anywhere in the Minutes of the Debt Action 
Forum – therefore why has it been included? 

 
3. I trust that the Committee will note my concerns and propose amendments 

to the Bill to minimise both the potential costs to the Public Purse and the 
potential embarrassment to the Scottish Parliament of passing a Bill which 
may well be in breach of European Competition Law. 

 
 
Peter C Dean MA CA FCMI FABRP MCIArb MIPA 
Managing Director 
The Carrington Dean Group Limited 
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SUBMISSION FROM R3 SCOTTISH TECHNICAL COMMITTEE 
 
 

1. R3’s Scottish Technical Committee has had the opportunity to consider the Law 
Society’s and the Institute of Chartered Accountants of Scotland’s written evidence 
in relation to the above Bill and agree with the comments made in both submissions. 

 
2. I apologise for the delay in responding. 

 
 

Rachel Grant 
Chair of R3 Scottish Technical Committee 
 

  3 November 2009 
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SUBMISSION FROM ROB CAVEN, GRANT THORNTON UK LLP 
 
1. I am an Insolvency Practitioner (IP) responsible for the management of Grant 

Thornton's insolvency practice in Scotland. Grant Thornton is the fifth largest 
accountancy practice in the UK. I am writing as I have some fundamental 
concerns with contents of this Bill and the consultation process so far 
undertaken in relation thereto.  
 

2. My concerns/comments fall into the following categories:  

 Problems with and unintentional consequences of this legislation  

 Lack of consultation  

 Potential for further expansion of the Accountant in Bankruptcy (AiB)  
 
Problems with and unintentional consequences of this legislation  
3. The two main aims of the DAF were to enhance the protection for family 

homes and to ensure all debtors have access to an appropriate insolvency 
solution.  

 
Family homes  
4. I have no difficulty or issue with the objective of enhanced protection for family 

homes. However, there has been a fundamental misunderstanding of the real 
risk of family homes being repossessed. In practice it is secured lenders and 
not trustees in Protected Trust Deeds (PTDs) who repossess properties and 
forcibly evict owners. I therefore agree with the Bill‟s proposed safeguards as 
regards secured lenders but not as regards PTDs.  
 

5. One very simple reason why trustees in PTDs extremely rarely force a sale of 
a family home is because debtors voluntarily decide to grant a trust deed. 
Even then, they do so only after consulting an IP (free of charge) who 
explains in great detail what would happen to their family home. At that point 
the debtor chooses to do whatever they wish. Therefore, if the house may 
require to be re-mortgaged or sold they are fully aware of this in advance of 
granting the PTD and agree to it.  
 

6. I believe that the proposal seeks to address a problem that does not exist. In 
my career I have never had to force the sale of a property in a PTD. Indeed, 
in most cases I have been involved in where equity in the family home forms 
part of the PTD such equity has been purchased by a family relation or friend 
avoiding any need for re-mortgage or sale.  
 

7. The Bill's proposal to create a second type of PTD which can allow the 
complete exclusion of family homes is too extreme and the balance between 
the interests of the debtor and the creditors will be skewed. There is a real 
risk that where we currently have those who can and those who cannot pay 
their debts we will be adding a third category of those who don't have to pay. 
The current proposals will invite debt abuse. Many debtors who feel morally 
obliged to repay all their debts even when there is an easier and far quicker 
insolvency solution will be upset when some debtors are able to walk away 
from their financial responsibilities with little consequence.  
 

8. The complete exclusion of property from the PTD process is, in my view, 
likely to lead to a situation where a debtor will not be able to obtain protection. 
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In other words they will most likely be forced into Sequestration. There are a 
number of creditors who always vote and participate in the PTD process. 
These creditors are informed, knowledgeable and organised and in the many 
many cases will comprise the necessary majority to object to a trust deed 
becoming protected. It is extremely optimistic, if not fanciful, to assume that 
such creditors will accept the exclusion of the family home and not object to 
the proposed PTD. In my view they will clearly object as they will appreciate 
that the debtor will be forced into Sequestration where the family home will 
not be excluded.  
 

9. It is also arguable that the complete exclusion of from a PTD may be unfair. If 
two thirds of the debtor's creditors are those who tend not to vote, the debtor 
will be able to retain 100% of his / her equity in the family home. Whether an 
insolvent debtor gets to keep all of their house equity or not should not be so 
unfairly decided.  
 

10. The unsecured creditor community, including HM Revenue & Customs where 
the individual owes tax or VAT, lending institutions, small tradesmen, and 
personal creditors, require to be able to recoup part of their debts from the 
debtor‟s available assets. In making credit / lending decisions with regard to 
the debtor a significant factor for many of these parties is often whether or not 
the debtor is a house owner. To now exclude the family home is to penalise 
such parties, perhaps long after they had made that credit / lending decision. 
Further, as regards new credit / lending decisions, will the complete exclusion 
of the family home from a PTD lead to further restriction in credit supply for 
Scottish residents as compared to their English, Welsh and Northern Irish 
equivalents?  
 

11. As I understand the current IVA protocol in England, Wales and Northern 
Ireland there is a partial exclusion of home equity equivalent to 15%. If, as 
envisaged in the Bill, the whole of the equity is excluded in a Scottish PTD 
then it would appear logical that the Scottish public will be seen as a poorer 
credit risk than their equivalent elsewhere in the UK and will therefore be at 
disadvantage. Entrepreneurs, at least in the early days, and small businesses 
often rely on their ability to borrow money / obtain credit against their own 
personal worth. If we truly wish to encourage more people to start their own 
businesses then why are we proposing to make it even more difficult to do 
so?  
 

12. The Scottish Government has spent a significant amount of money and effort 
on DAS. If there has been any success for DAS to date it is perhaps the 
ability of home owners with considerable equity to safeguard their family 
home while repaying their debts. The DAS consultation will aim to provide 
recommendations to increase the take up of DAS. However, the ability to 
completely exclude property from a PTD does risk turning DAS into a very 
costly white elephant for the Scottish Government. Why would any debtor, 
struggling to pay their debts, ever choose to participate in DAS if they can get 
the same protection from a PTD but be debt free far sooner?  
 

13. ICAS has been holding discussions with creditor groups with the aim of 
developing an agreed protocol for PTDs (as has worked in England with 
IVAs). An objective of these discussion has been to provide higher returns to 
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creditors and to decrease the number of trust deeds which fail to become 
protected.  
 

14. I suggest the secured and unsecured creditor communities should be given 
the opportunity of full consultation by including this particular provision in the 
proposed consultation on the Debt and Family Homes Bill and removing it 
from the current Bill.  
 

15. However, if it is considered essential that further protection during insolvency 
is required for family homes in this Bill and it cannot be delayed then I would 
recommend ICAS‟ simple solution contained within its report sent to the 
Minister for Community Safety in June i.e. a set proportion or de minimus 
amount of the equity to be exempted from all insolvency processes, both 
Sequestration and PTDs (as successfully works in English IVAs).  

 
Access to an appropriate insolvency solution  
16. There are currently a number of insolvent debtors who are unable to access 

an appropriate insolvency solution because they fall between the existing 
options. Usually such debtors are either home owners with little or no equity in 
their property or debtors with little disposable income who earn above the 
national minimum wage.  
 

17. The proposed Certificate for Sequestration allows an „authorised‟ person to 
certify that a debtor fails to meet his debts as they fall due and allow the 
debtor to apply for sequestration.  
 

18. The Bill sets out that an IP who signs a certificate for sequestration is then 
excluded from acting as trustee to that debtor and that the AiB, a government 
agency, will be the permanent trustee for debtors who are granted a 
certificate for sequestration.  
 

19. I object to the restriction that only the AiB can act as the trustee in such 
cases. Why should this be so? The IP will have spent time and effort 
assessing the debtors financial position and most likely giving advice as to the 
options available to him / her. A face to face relationship will have been 
established with the debtor at a time which is often extremely stressful and 
worrying to him / her. Why should the debtor be forced to then deal with a 
faceless institution? It is insulting to the Scottish public to assume that the 
debtor is unable to make a choice as to whom he / she wishes to act as 
Trustee. This restriction was not only never consulted upon but will clearly be 
detrimental to some debtors who take comfort from the fact that they call into 
the IP's office to discuss any ongoing concerns they may have.  

 
Lack of consultation  
20. The very composition of the DAF was unrepresentative and excluded some of 

the main stakeholders. It therefore cannot be viewed as an example of true 
consultation.  
 

21. There is also the fact that this is not a normal draft Bill with the normal 
consultation period and process but rather it has been introduced as a Final 
Bill with a radically shorter consultation period where the Bill Manager has 
quite openly stated that amendments are not going to be well received. 
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Frankly, it has all the signs of a very rash attempt to railroad through 
legislation in a dictatorial fashion. If successful, I for one will take no pleasure 
from the increase in number of family home repossessions that in my view will 
undoubtedly occur as more debtors are forced into Sequestration.  

 
Potential for further expansion of the AiB  
22. Throughout the Debt Action Forum (DAF) process and the earlier review of 

the Debt Arrangement Scheme (DAS) it is apparent that the AiB has been 
pushing to be allowed to provide insolvency advice, act as trustee in 
Protected Trust Deeds and to take on a far lager role in the provision of DAS 
services.  
 

23. The review of DAS carried out by the AiB and its subsequent 
recommendations completely excluded any involvement of the private sector 
in the provision of DAS services in favour of expanding the AiB's role in this 
area. Indeed until the DAS Regulations were withdrawn at the 11th hour this 
summer, public sector Approved Money Advisors were to be removed from 
the process, being replaced by the AiB.  
 

24. An expansion of the AiB's role from supervision (of the provision of insolvency 
services) to also include the provision of insolvency services would create a 
clear conflict of interest. It would clearly be contrary to the well understood 
principal of separation of powers should a body undertake both the 
supervision of and provision of PTDs.  
 

25. A further problem with the idea of the AiB being granted powers to provide 
insolvency advice to debtors and act as a trustee in PTDs is the indisputable 
fact that the AiB herself and her staff have no insolvency qualification nor any 
experience of this area.  
 

26. The AiB, unlike private sector Insolvency Practitioners, is not subject to 
inspection, regulation or review. IPs are required to undertake regular external 
insolvency training and are subject to stringent external inspections by their 
authorised bodies with the threat of very real penalties.  
 

27. At a time when the public purse is coming under exceptional pressure and 
when it has been acknowledged that Scotland's public sector as a percentage 
of the country's GDP is too high it seems illogical to be seeking to increase 
the size of a Government department when the private sector already 
provides the service at no cost to the public purse.  
 

28. The two main stated aims of the DAF were to protect family homes and to 
ensure everyone had access to a suitable insolvency solution.  
 

29. The AiB has suggested it should be able to provide insolvency advice 
(although the AiB has no qualified staff) as opposed to simply signposting 
debtors to suitable advice providers. There already exists a network of 
suitable advice providers across both the public sector (Money Advice 
Scotland, Citizens Advice etc) and private sector (IPs) who all provide free 
advice to debtors.  
 

30. The AiB has agreed that with the introduction of the Certificate for 
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Sequestration that there will no longer be any circumstances where an 
individual is unable to access a suitable insolvency solution. Therefore if the 
AiB agree that this aim of the DAF has been met why is there a need for the 
AiB to be able to provide PTDs?  
 

31. In short, in the case of my organisation, the proposed expansion of the AiB's 
role seeks to replace highly qualified and individual advice to debtors with a 
faceless call centre approach. In other words lets get even more people in 
Scotland working like machines / robots rather than using their brains, 
qualifications and experience to really try to help debtors in the best possible 
way.  

 
Conclusions/summary  

 The protection of a debtors family home, in some way, is an appropriate 
and worthwhile objective. I concur with the Bill's proposed safeguards as 
regards secured lenders. However, I believe the legislation as it effects 
PTDs is significantly flawed. Given the far reaching and sometimes 
unintended consequences it should be withdrawn from this Bill and subject 
to full consultation;  
 

 If, however, it is considered absolutely necessary that this Bill must 
introduce increased protection for family homes during insolvency 
proceedings then I would commend ICAS' simple solution contained within 
its report i.e. a set proportion or de minimus amount of the equity to be 
ring fenced for the debtor's benefit in all insolvencies (both PTDs and 
Sequestrations);  
 

 Changes are required to ensure all debtors facing extreme financial 
difficulties have access to a suitable insolvency solution. The introduction 
of the Certificate for Sequestration delivers this with no unintentional 
consequences and I therefore agree that this process should be 
introduced;  
 

 Although it was not previously consulted on, I agree with the removal of 
two of the grounds for a debtor sequestration application (the concurring 
creditor and failed trust deed routes) where the Certificate for 
Sequestration is introduced;  
 

 I object to the proposal that the AiB should act as the trustee in all 
Certificate of Sequestration cases. This restriction was never consulted 
upon. Further, the AiB has a clear conflict of roles. Further, it replaces 
individual attention to a debtor with a faceless call centre approach. 
Further, it replaces brains and real experience with a factory like tickbox 
approach. Further, it is insulting to the Scottish public in that it assumes 
that it is incapable of making a choice.  
 

 There has been an extreme lack of consultation throughout the lead up to 
this Bill (and also the previous DAS Regulations);  
 

 Any further increase in the size and scope of the AiB's remit will be 
detrimental to debtors, lenders and private sector insolvency firms and 
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therefore harmful to Scotland in comparison to England and the rest of the 
UK. If you wish to promote brain drain from Scotland and create a country 
with a relatively poorly trained, low cost work force then the proposals in 
this Bill with regard to the AiB's increase role should certainly help you 
along this road (I, for one, will move South). In addition it is certainly 
arguable that the AiB should not be granted increased 
powers/responsibilities and that the AiB is not currently capable of properly 
carrying out any significantly enhanced duties.  

 
32. I apologise for the directness of some of my comments above. However, I am 

passionate about my country and I am extremely angry at some of the 
contents of the proposed Bill. Such proposed legislation demands appropriate 
consultation with those who have considerable experience and knowledge of 
the areas likely to be affected in order that mistakes are not made. In this 
case the mistakes will have potentially significant consequences on the 
Scottish public.  

 
 
Rob Caven Partner For Grant Thornton UK LL  
 
28 October 2009 
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SUBMISSION FROM ROBERT W BARCLAY BA CA MABRO, PKF (UK) LTD 
 
1. I am a Chartered Accountant and Licensed Insolvency Practitioner with 

30+ years continuous and full time experience in dealing with corporate 
and personal insolvency cases.  I am currently Director of Insolvency 
Services for PKF (UK) LLP based in Edinburgh.   PKF is one of the largest 
providers of insolvency services to the Scottish market place. 
 

2. I concur with the submission made by Bryan Jackson of this firm and add 
some observations of my own. 

 
Part 1 
3. I concur with the intentions of Part 1 of the Bill and particularly the pre-

action requirements imposed on secured creditors in relation to actions for 
possession of residential property which appear to adopt what ought to be 
good practice.   However I am not convinced that the introduction of these 
provisions will have a material effect in reducing the number of 
repossessions. 

 
Part 2 
Certificate for Sequestration 
4. I agree with the introduction of the certificate of sequestration as an 

additional route into bankruptcy.   This should give access to a group of 
debtors who are insolvent but presently unable to establish “apparent 
insolvency”.   I see no reason why a qualified insolvency practitioner who 
is subject to a rigorous regulatory regime should not be able to act as 
Trustee in any sequestration which follows when if he does so there is no 
cost to the public purse.   The proposal seems unnecessarily restrictive in 
terms of choice for the debtor and likely only to prolong unnecessarily the 
trauma experienced by someone attempting to deal with their debt 
problems.   I am concerned that solicitors possibly without any experience 
of insolvent individuals may be able to act as an “authorised person” in 
signing a certificate. 
 

5. It is intended in the Bill that the method of dealing with failed Trust Deeds 
should be via the certificate for sequestration.   Debtors who have signed 
up to Trust Deeds have often met on several occasions with the 
Insolvency Practitioner who has agreed to act as their Trustee.   Trust 
Deeds which fail to achieve protection usually do so because of the 
objection of only one creditor representing in excess of one-third of the 
debt – if as a consequence Sequestration follows then it seems 
unnecessarily restrictive and an  inefficient use of resource that the case 
must then be referred to the Accountant in Bankruptcy to act as Trustee in 
the Sequestration probably only to be referred out to another insolvency 
practitioner to act as Agent. 

 
Family Home 
6. The provisions in the Bill to allow the exclusion of the Family Home from a 

Protected Trust Deed do not appear to have been thought through.   
Paragraph 45 of the policy memorandum suggests that the family home 
may be excluded “where the home is of limited value to the creditors”.   In 
fact the Bill permits the exclusion of the family home in any circumstance 
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and suggests that if the creditors are alert to its exclusion the debtor will be 
allowed another shot with its inclusion.   There would appear to be 
encouragement here for a debtor to manipulate a position whereby 
creditors are denied what hitherto has been a significant source of 
recovery.   In practice in Trust Deeds where there is limited equity then 
mostly a resolution is achieved without recourse to the debtor having to 
vacate the family home as acknowledged in paragraph 48 of the policy 
memorandum.  The introduction of this provision is unlikely to have any 
effect in reducing repossessions since the numerical evidence produced 
by the Institute of Chartered Accountants of Scotland in surveying its 
members is that no evictions have taken place consequent upon a Trust 
Deed having been entered into in contradiction of the last sentence in 
paragraph 48. 

 
Excluded creditors 
7. It is suggested that creditors need not claim in Protected Trust Deed and 

can be excluded (see Explanatory notes at paragraph 65).   One may 
assume that this was intended to apply to secured creditors who could rely 
on their standard security but the provision as written is not restricted to 
such.   Is any unsecured creditor to be allowed to “opt out” and reserve 
their rights to do diligence against the debtor at some point in the future? 

 
 
 
Robert W Barclay 
PKF (UK) LLP 
 
30 October 2009 
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SUBMISSION FROM ROYAL BANK OF SCOTLAND 

 

1. Thank you for your letter of 8 October inviting us to make a written submission 
to the Local Government and Communities Committee regarding the above 
Bill and our participation in the Debt Action Forum.  
 

2. You will be aware that my RBS colleague, Karen Titulaer, attended the Debt 
Action Forum on behalf of the British Bankers Association (BBA) who is 
submitting written evidence to the Committee on behalf of the industry. In 
addition, Eric Leenders, the BBA‟s Executive Director will be providing oral 
evidence to the Committee on 4 November. 
 

3. We would like to confirm that RBS has worked with the BBA in the preparation 
of their written submission and we fully support their comments. 

 
 

 

Peter Melling 

Head of External Risk 

Royal Bank of Scotland 

 

30 October 2009 
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SUBMISSION FROM SCOTT MCGREGOR, BEGBIES TRAYNOR 

 
 
1. I am an Insolvency Practitioner (IP), a Partner in Begbies Traynor which is 

one of Scotland's largest personal insolvency firms.  I have some 
fundamental concerns with both the lead up to and contents of this Bill. 

 
2. My concerns/comments fall into the following categories: 
 

 Problems with and unintentional consequences of this legislation 

 Lack of consultation 

 Potential for further expansion of the Accountant in Bankruptcy 
(AiB) 

 
Problems with and unintentional consequences of this legislation 
3. The two main aims of the DAF were to enhance the protection for family 

homes and to ensure all debtors have access to an appropriate insolvency 
solution. 

 
Family homes 
4. There should be enhanced protection for homes however, there has been 

a fundamental misunderstanding of the real risk of homes being 
repossessed.  In practice it is secured lenders and not trustees in 
Protected Trust Deeds (PTDs) who repossess properties and forcibly evict 
owners.  I therefore agree with the Bill‟s proposed safeguards as regards 
secured lenders but not as regards PTDs. 

 
5. One very simple reason why trustees in PTDs extremely rarely force a sale 

of a family home is because debtors voluntarily decide to grant a trust 
deed.  Even then they do so only after consulting an IP (free of charge) 
who explains in great detail what would happen to their family home.  At 
that point the debtor chooses to do whatever they wish.  Therefore, if the 
house may require to be sold they are fully aware of this in advance and 
agree to it happening otherwise they would not grant a trust deed. 

 
6. My firm has over 2,900 clients where we act as the trustee and we have 

never even once had to force a sale of a home. ICAS has demonstrated 
that an exceptionally small number of evictions are carried out by IPs 
(significantly less than 1 in 1,000 PTDs which would comfortably be single 
figures per annum).  

 
7. The Bill's proposal to create a second type of PTD which can allow the 

complete exclusion of family homes is too extreme and the balance 
between the interests of the debtor and the creditors will be skewed.  
There is a real risk that where we currently have those who can and those 
who cannot pay we will be adding a third category of those who don't have 
to pay.  The current proposals will invite debt abuse.  Many voters who feel 
morally obliged to repay all their debts even when there is an easier and 
far quicker insolvency solution will be upset seeing some debtors walk 
away from their financial responsibilities with little consequence. 
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8. There is a very real danger of „moral hazard‟ if the family home is 
completely withdrawn as an asset. It is not difficult to imagine a situation in 
which an unscrupulous debtor buys an expensive property partly funded 
by unsecured debt whilst failing to pay his creditors in the full knowledge 
that the unsecured creditors will not be able to rely on the equity in the 
house towards settlement of their claims. It could result in the development 
of a rogues' charter. 

 
9. Those who provide goods or services for a payment expect to receive that 

payment. This simple statement sums up the correct balance between the 
interests of creditors and debtors. Without this expectation, the public 
would find it hard to access credit from banks, obtain goods or services on 
credit, or engage a local tradesman to carry out work. 

 
10. The practical application of this complete exclusion of property from a PTD 

may also be unfair.  There are certain creditors who always vote and 
participate in PTDs and where this is the case debtors with significant 
levels of house equity will have to come to some sort of reasonable 
agreement with their creditors to release a proportion otherwise the trust 
deed will not become protected.  However, if a debtor either by chance or 
roguish design has 67% or more of their creditors who tend not to vote 
then they will be able to retain 100% of their equity.  Whether an insolvent 
debtor gets to keep all their house equity or not should not be so unfairly 
decided.  

 
11. The unsecured creditor community, including HM Revenue & Customs 

where the individual owes tax or VAT, lending institutions, small 
tradesmen, and personal creditors, require to be able to recoup part of 
their debts from the debtor‟s available assets. Often, the family home is the 
only asset available for debt recovery. To remove this completely from the 
PTD mechanism would be a major disincentive to consumer lending in 
Scotland and it would remove a valuable safeguard to other consumer 
service providers such as utility companies, thereby having significant 
unintended consequences. 

 
12. Completely removing the family home as an asset in debt relief would 

result not only in those living in Scotland being treated less favourably by 
lenders than those living in the rest of the UK but also in further cost to the 
public purse arising from the reduction in assets available to meet Crown 
debts. 

 
13. The Scottish Government has spent a significant amount of money and 

effort on DAS.  Arguably to date the one big success of DAS has been to 
allow home owners with considerable equity to safeguard their property 
while repaying their debts.  The DAS consultation will aim to provide 
solutions to the issue of the very low take up of DAS.  However, 
completely exempting property from a PTD does risk turning DAS into a 
white elephant.  Why would any debtor, struggling to pay their debts, ever 
choose to participate in DAS if they can get the same protection from a 
PTD but be debt free far sooner?  It will help create a body of debtors who 
rather than being unable to pay simply don't have to.  Completely 
exempting property from PTDs will mean the end for DAS. 
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14. One further unintentional consequence of rushing through this property 

exemption for PTDs and not Sequestrations is that it could actually 
increase the risk of a home being repossessed.  An unsecured creditor, 
fearing that a debtor, with significant equity in their home, may enter a 
PTD, would have an incentive to petition for sequestration at a far earlier 
stage in order to ensure that all the available equity is realised which may 
require the house to be sold.  This is a consequence of rushing through 
this proposal for PTDs and ignoring Sequestration.  Furthermore where 
such a trust deed fails at a later stage then a previously protected family 
home is put at risk because often sequestration will immediately follow. 

 
15. ICAS has been holding discussions with creditor groups with the aim of 

developing an agreed protocol for PTDs (as has worked in England with 
IVAs) to provide higher returns to creditors and to decrease the number of 
trust deeds which fail to become protected.  

 
16. It is suggested that the secured and unsecured creditor communities 

should be given the opportunity of full consultation by including this 
particular provision in the proposed consultation on the Debt and Family 
Homes Bill and removing it from the current Bill.   

 
17. However, if it is considered essential that further protection during 

insolvency is required for family homes in this Bill and it cannot be delayed 
then I would recommend ICAS‟ simple and elegant solution contained 
within its report sent to the Minister for Community Safety in June i.e. a set 
proportion or de minimus amount of the equity to be exempted from all 
insolvency processes, both Sequestration and PTDs (as successfully 
works in English IVAs).  The ICAS report to the Minister for Community 
Safety can be accessed by following this link 
http://www.icas.org.uk/site/cms/contentviewarticle.asp?article=6300. 

 
Access to an appropriate insolvency solution 
18. There are currently a number of insolvent debtors who are unable to 

access an appropriate insolvency solution because they fall between the 
existing options.  Usually such debtors are either home owners with little or 
no equity in their property or debtors with little disposable income who earn 
above the national minimum wage. 

 
19. The proposed Certificate for Sequestration allows an „authorised‟ person to 

certify that a debtor fails to meet his debts as they fall due and then the 
debtor can submit their application for sequestration. 

 
20. The Bill sets out that an IP who signs a certificate for sequestration is then 

excluded from acting as trustee to that debtor and that the AiB, a 
government agency, will be the permanent trustee for debtors who are 
granted a certificate for sequestration.  I ask the question why should this 
bill seek to reserve an area of insolvency exclusively to the public sector 
and remove the freedom for a debtor to choose who they wish to cat as 
their trustee since after all this forms part of a debtor‟s voluntary 
application process. 
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21. The introduction of a Certificate for Sequestration will completely fix this 
problem and there will no longer be any category of debtor who will be 
unable to access an appropriate insolvency solution.  Therefore I would 
agree with the introduction of a Certificate for Sequestration but not that 
only the AiB can act as the trustee. 

 
Lack of consultation 
22. The very composition of the DAF was unrepresentative and excluded 

some of the main stakeholders.  R3 requested to participate in DAF and 
were refused by the AIB.  The two largest creditor organisations who 
between them represent on average well over 70% of all debts covered by 
PTDs (Max Recovery and The Insolvency Exchange) were not included on 
DAF. 

 
23. ICAS' input and recommendations to DAF were consistently ignored. 
 
24. Given the above it is of great concern that the DAF cannot be viewed as 

an example of true consultation when it only represented the members of 
the public sector. 

 
25. Twice ICAS invited Fergus Ewing to a meeting to specifically discuss 

ICAS' short written report and recommendations as regards DAF.  At the 
first meeting Fergus Ewing arrived saying the report had arrived too late 
for him to read it and therefore he did not wish to discuss it.  At the second 
meeting Fergus Ewing did not wish to go through the ICAS report stating 
that ICAS would get its opportunity to submit its comments during the 
consultation period.    

 
26. Commenting on the final DAF report the Scottish Government stated that 

only the non contentious and agreed proposals would be taken up in this 
Bill.  However; 

 

 the removal of two grounds for a debtor application for 
sequestration was never previously discussed anywhere in the DAF 
meetings and does not appear anywhere in the final report; 

 the same is applicable for restricting who can act as the trustee 
where a Certificate for Sequestration is used; 

 the complete exclusion of property from PTDs was not only not 
included in the final report's recommendations but it is 
acknowledged on page 17 which stated “There was no consensus 
reached in relation to the options tabled in the paper. Members 
accepted that the whole subject of action against property was 
complicated and affected a lot of areas.  They agreed that this 
paper raised a number of issues which should only be considered 
after a full public consultation”.  Why then has it been included in 
this Bill if there has been no such consultation and certainly no 
agreement? 

 
27. The Bill removes of two of the grounds for a debtor sequestration 

application (creditor consent and when a trust deed fails to become 
protected).  This was never discussed at any of the DAF meetings, does 
not appear anywhere in the final DAF Report and has never been 
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discussed with any stakeholders.  The same is the case with the proposed 
restriction that only the AiB can act as a trustee when a Certificate for 
Sequestration is the basis for a debtor application for Sequestration. 

 
28. The above lack of proper consultation and agreement is further 

exacerbated by the fact that this is not a normal draft Bill with the normal 
consultation period and process but rather it has been introduced as a 
Final Bill with a radically shorter consultation period where the Bill 
Manager has quite openly stated that amendments are not going to be well 
received and that "the bar is very high" for any amendments to be 
successful as the proposals have all been agreed and have Ministerial 
support. 

 
Potential for further expansion of the AiB 
29. Throughout the Debt Action Forum (DAF) process and the earlier review of 

the Debt Arrangement Scheme (DAS) it has been clear that the AiB has 
been pushing to be able to provide insolvency advice, act as trustee in 
Protected Trust Deeds and take on a far larger role in the provision of DAS 
services.  Overall there appears to be a desire to greatly expand the size 
and scope of this Government department at the expense of the debtor, 
creditors, the money advice industry and insolvency practitioners.   

 
30. The previous AiB, Gillian Thomson, publicly stated that she could envisage 

her being the trustee in all Protected Trust Deeds and would like to see the 
AiB become self funding. 

 
31. The review of DAS carried out by the AiB and its subsequent 

recommendations completely excluded any involvement of the private 
sector in the provision of DAS services in favour of expanding the AiB's 
role in this area.  Indeed until the DAS Regulations were withdrawn at the 
11th hour this summer public sector Approved Money Advisors were to be 
removed from the process, being replaced by the AiB. 

 
32. An expansion of the AiB's role from supervisory to provision of insolvency 

services would create a clear conflict of interest.  It would clearly be 
contrary to the well understood principal of separation of powers should a 
body undertake both the supervision of and provision of PTDs.  

 
33. A further problem with the idea of the AiB being granted powers to provide 

insolvency advice to debtors and act as a trustee in PTDs is that not even 
one single member of the AiB's staff has any insolvency qualifications.  
This weakness was acknowledged by former AiB Gillian Thomson at the 
recent "Meet the AiB" meeting held at the Radisson Hotel, Glasgow who 
stated that she had tried to recruit suitably qualified staff but had not been 
successful.  Indeed, Gillian Thomson then went even further to say that it 
was unreasonable to expect low paid AiB staff to gain insolvency 
qualifications. 

 
34. The AiB, unlike private sector Insolvency Practitioners, is not subject to 

inspection, regulation or review.  At the above mentioned meeting the AiB 
admitted that one result of having to move office was that for a number of 
years they were unable to perform their tasks properly e.g. for a number of 
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years the realisation of assets and obtaining contributions from debtors 
was unacceptably low.  Had an IP used this excuse for not performing their 
statutory tasks they would have had their licence revoked by their 
Recognised Professional Body (RPB).  IPs are required to undertake 
regular external insolvency training and are subject to stringent external 
inspections by their RPBs with the threat of very real penalties. 

 
35. The Calmann Commission Report was highly critical of the AiB's 

performance in the area of corporate insolvency and recommended these 
areas should be re-reserved to Westminster. 

 
36. At a time when the public purse is coming under exceptional pressure and 

when it has been acknowledged that Scotland's public sector as a 
percentage of the country's GDP is too high it seems illogical to be seeking 
to increase the size of a Government department when the private sector 
already provides the service at no cost to the public purse.  Over recent 
years the staff of the AiB has doubled and further increases are already 
being recruited and budgeted for. 

 
37. The two main stated aims of the DAF were to protect family homes and to 

ensure everyone who needed it had access to a suitable insolvency 
solution. 

 
38. The AiB has suggested it should be able to provide insolvency advice 

(although the AiB has no qualified staff) as opposed to simply signposting 
debtors to suitable advice providers.  There already exists a network of 
suitable advice providers across both the public sector (Money Advice 
Scotland, Citizens Advice etc) and private sector (IPs) who all provide free 
advice to debtors. 

 
39. The AiB has agreed that with the introduction of the Certificate for 

Sequestration that there will no longer be any circumstances where an 
individual is unable to access a suitable insolvency solution.  Therefore if 
the AiB agree that this aim of the DAF has been met why is there a need 
for the AiB to be able to provide PTDs? 

 
40. The AiB's performance over the last few years in one of the main areas of 

administering personal insolvency cases, recovering assets and obtaining 
contributions from debtors in order to repay some of the creditors' money, 
has been extremely poor.  In 07/08 the AiB realised only £1.7m and in 
08/09 only £3.6m.  The AiB‟s latest accounts show it had 135 staff in 07/08 
and it is understood that staffing numbers have increased further.  To put 
this in context Wilson Andrews has 25 staff and each year recovers in 
excess of £6m. 

 
41. Another problem with lack of accountability/supervision/experience is that 

it leads to the law being broken by organisations who think they are at 
liberty to ignore legislation because they know better.  The AiB openly 
admit they are doing this when administering the Sequestration process.  
Currently the law says that a debtor who owns property but does not have 
apparent insolvency cannot apply for sequestration under the Low Income 
Low Asset (LILA) Regulations.  This is a simple and universally understood 
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rule.  However, the AiB has stated that where a debtor in such a position 
applies for sequestration under the LILA Regulations and the AiB 
discovers this (another issue as the AiB is only able to check 10% of 
applications before agreeing to award sequestration) rather than following 
what the legislations states and simply rejecting the application they chose 
to accept the application.  If an IP was to simply and intentionally ignore 
insolvency legislation on the grounds they think they know best they would 
have their licence revoked. 

 
42. As regards the aim to make the AiB self funding I would note that trustees 

in PTDs are required to pay the AiB £234 per PTD.  This is a £200 
increase since April 2008.  It is suggested that there would be little 
resistance from IPs or creditors were this fee to be increased to say £434.  
Assuming that there are approximately 10,000 trust deeds granted each 
year this would generate an additional £2m (£4m compared to 18 months 
ago) of income for the AiB without any increase in workload. 

 
43. It is my opinion that on the basis of the above the AiB should not have its 

function, powers or size increased but that the supervision fee paid by 
trustees in PTDs to the AiB could be increased. 

 
Conclusions/summary 
 

 Family homes for debtors in financial difficulty do require 
increased protection.  I concur with the Bill's proposed 
safeguards as regards secured lenders.  However, I believe the 
legislation as regards PTDs in this area is significantly flawed 
and being such an extreme and highly contentious area with far 
reaching unintended consequences it should be withdrawn from 
this Bill and subject to full consultation; 

 

 If however, it considered that this Bill must put in place 
increased protection for family homes during insolvency 
proceedings then I would commend ICAS' simple and elegant 
solution contained within its report i.e. a set proportion or de 
minimus amount of the equity to be ring fenced for the debtor's 
benefit in all insolvencies; 

 

 Changes are required to ensure all debtors facing extreme 
financial difficulties have access to a suitable insolvency 
solution.  The introduction of the Certificate for Sequestration 
completely solves this problem with no unintentional 
consequences and I therefore agree with this; 

 

 Although it was not previously consulted on I agree with the 
removal of two of the grounds for a debtor sequestration 
application; 

 

 I agree with the introduction of the Certificate for Sequestration 
which will completely eradicate the problem of some debtors 
being unable to access an appropriate insolvency solution; 
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 I object to the restriction that only the AiB can act as the trustee 
in such cases.  This restriction was not only never consulted 
upon but will be detrimental to some debtors.  This restriction 
cuts down the debtor's choice.  When IPs are giving advice 
(which is usually free) to individuals they can say that if the trust 
deed fails to become protected that IP would normally take the 
appointment in the resultant sequestration and can therefore 
offer a degree of certainty of how assets / contributions will be 
dealt with if the trust deed failed.  Under the new proposals the 
fact that trustee will be someone else i.e the AIB means you 
couldn't guarantee or give guidance on anything leaving debtors 
vulnerable; 

 

 There has been an extreme lack of consultation throughout the 
lead up to this Bill (and also the previous DAS Regulations); 

 

 Any further increase the size and scope of the AiB's remit will be 
detrimental to debtors, lenders and private sector insolvency 
firms and therefore harmful to Scotland in comparison to 
England.  In addition I do not consider in principle the AiB should 
be granted increased powers/responsibilities or that the AiB is 
capable of properly carrying out any significantly enhanced 
duties; 

 

 If there is a need to decrease the burden that funding the AiB 
places on the State then a simple solution would be to increase 
the fee paid by trustees to the AiB for supervising PTDs. 

 
 
Scott McGregor 
Begbies Traynor 
 
23 October 2009 
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SUBMISSION FROM SCOTTISH LEGAL AID BOARD 

Introduction
1. The Scottish Legal Aid Board (‘the Board’) manages the system of legal aid in 

Scotland. It is the Board’s responsibility to manage the legal aid fund with due 
regard to economy and advise Ministers on how legal aid is working and ways 
to improve it. At all times the Board aims to improve access to justice and 
explore new ways of delivering legal aid services. 

2. The Board was a member of the Debt Action Forum and its sub-groups, the 
Repossessions Group and the Access to Advice Group and is now chairing 
the Repossession Advice Group which is responsible for implementing the 
groups’ non-legislative recommendations in tandem with the Bill. The Board 
therefore welcomes this opportunity to respond to the Local Government and 
Communities Committee. 

General Comments 
3. The Board has a role in improving access to justice and therefore it broadly 

welcomes the overall aims of the Bill to help protect home owners and 
debtors during a period of recession and to reduce the risk of homelessness 
as a result of insolvency. 

4. Over the last year, the Board has seen a significant increase in the number of 
applications for legal aid related to the economic downturn and particularly 
those relating to the Mortgage Rights (Scotland) Act. In the 12 months to the 
end of September 2009, the Board received 48% more applications in this 
category than in the previous 12 month period. The increase over two years is 
88%.

5. While this demonstrates that the widespread (and growing) network of 
committed legal aid solicitors has responded to the growth in demand 
resulting from the downturn, the overall number of applications for legal aid 
(611 in the last 12 months) is still very low relative to the number of people 
facing repossession (estimated at around 10,000 for 2008/09). 

6. The Board therefore recognises the need for action in this area to ensure 
effective legal protections exist for those facing repossession and that they 
are able to avail themselves of those protections. While legal aid is available 
for those who seek help from a solicitor and cannot afford to pay for it 
themselves, the crucial services legal aid funds by no means represent the 
only source of support for those facing debt and repossession. Both 
generalist and specialist advice agencies, including Citizens Advice Bureaux, 
money advice centres, law centres, welfare rights teams and in-court advisers 
provide a huge amount of assistance to those seeking to negotiate repayment 
arrangements with creditors.

7. As a measure of the additional demand felt by such agencies, the Board 
received an overwhelming response to its recent invitation to submit bids for 
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grant funding for projects specifically focused on helping people affected by 
the downturn. Ministers made an additional £3m available for a programme of 
related measures. This also includes the employment of a small number of 
solicitors by the Board and the enhancement of the existing in-court advice 
projects. These services already operate in seven sheriff courts and the 
additional funding has added to their capacity to assist those turning up in 
court to represent themselves. 

8. The bulk of the funds made available by Ministers – in excess of £2m – were 
allocated to new grant funded projects. The Board received applications 
totaling over £6m. 

9. The 16 projects the Board is now funding will make a real difference to the 
availability of advice and representation for those affected by the downturn. 
This will be crucial as the provisions in the Bill are implemented, as the 
effectiveness of the additional protections the Bill offers to those facing 
repossession will be greatly improved by the delivery of advice at as early a 
stage as possible as well as representation where things do reach court.  

Specific Comments 
10. As a funder of a wide range of advice and representation services provided 

by both lay advisers and solicitors, the Board has a number of observations 
on the three aspects of the approach to repossession set out in the Bill. 

11. First, the Bill makes provision for pre-action requirements on lenders seeking 
to repossess. The specific requirements will be specified by statutory 
instrument, but the general approach is that lenders should explore all 
reasonable alternatives to repossession, including giving opportunities for 
borrowers to come to repayment arrangements. This creates opportunities for 
lenders to provide information to borrowers both on the options available to 
them and on sources of advice and assistance. This should help increase the 
number of people who seek advice at this stage, which in turn may help 
reduce the number of repossession actions raised in court. 

12. Where court action is initiated, the Bill changes the process to be followed, 
specifically requiring all cases to call in court. The Bill’s Financial 
Memorandum makes clear that, just because all cases will call in court, it is 
not expected that all cases will be defended. The Board would observe 
however that the Bill’s provisions do create a further opportunity for action to 
be taken to resolve matters prior to decree being granted. It also provides a 
further opportunity for assistance to be made available; the fact that the vast 
majority of repossession actions do not call in court at present was identified 
by the Repossessions Group as a barrier to effective planning and provision 
of in-court advice and representation.

13. Section 7 of Part 1 of the Bill allows for the representation of the debtor or 
entitled resident by an approved lay representative in court proceedings in 
relation to the possession or sale of a residential property. As with the pre-
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action requirements, the Board has not seen the draft Statutory Instrument 
that will give effect to these provisions and so can only comment on this 
provision in general terms.

14. The Board supports the principle of allowing lay representation in these types 
of cases. Many lay advisers have considerable expertise but are prevented 
from representing their own clients by the current rights of audience 
restrictions. The Bill will remove this barrier, increasing the range of 
representatives that may be available to support borrowers in making use of 
the legal protections they have. This could include in-court advisers and many 
of the grant-funded services being supported by the Board. Such 
representatives would complement the service already provided by solicitors 
operating under the legal aid system and assist the courts in dealing with the 
significant projected increase in defended cases calling in court. 

15. In this context, the Board has an interest in is how these lay representatives 
will be defined in the Statutory Instrument.  The Board considers that there 
should be proportionate but effective control over persons able to provide 
representation in court through some form of quality assurance and the Board 
offers its assistance in framing the rules in this respect.  

16. The Board view is that any quality assurance scheme should apply at an 
organisational rather than individual level. Such a requirement might be akin 
to the Advice Agency Code under section 67 of the Legal Profession and 
Legal Aid (Scotland) Act 2007 which provides for certain criteria for advice 
agencies to meet before they can grant legal advice and assistance.

17. From a practical perspective, any requirements for lay representatives would 
probably need to fit with existing models of quality assurance in the sector. An 
example of this would be the National Standards for Information and Advice 
Providers in the housing sector. 

18. Although the lay representation provisions will have no direct impact on the 
legislation governing legal aid, there is a clear link with the Board’s grant 
funded and In-Court advisor projects.

19. Should the Bill proceed, and should the lay representation provisions be 
commenced, these services will be able to adapt and help with 
implementation of the provisions. To ensure that these services, along with 
many others not funded by the Board, are ready and able to respond as soon 
as possible after commencement, the requirements to be set out in the 
statutory instrument need to be shared with relevant stakeholders, including 
the Board. 

Debt Action Forum and Sub-group Recommendations 
20. The Committee has asked specifically whether the Bill sufficiently enacts the 

recommendations made by the Debt Action Forum and its Sub-groups in 
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June 2009. As far as the repossession provisions are concerned, the Board 
thinks that the Bill reflects the recommendations. 

21. However, the recommendations were wide ranging and it would be unrealistic 
to expect that they could all be given legislative effect within the timescales 
Ministers set themselves for bringing forward this Bill. In addition, many of the 
recommendations can be implemented without the need for legislation.

22. In respect of such recommendations around advice provision, the Board is 
coordinating delivery of these through the Repossession Advice Group which 
met for the first time on 27 October 2009. The Group will report regularly on 
progress to Ministers and will endeavour to implement the recommendations, 
where possible, in conjunction with the timetable for the Bill. 

23. In relation to our role in the administration of legal aid, the Board has direct 
responsibility for implementing several of the recommendations on 
improvements to the provision of legal aid and legal advice and assistance. 
The Bill itself is not the lever with which to deliver these changes, but rather 
this can be done through parallel changes to secondary legislation and 
working with a number of bodies in the advice, local government, finance and 
justice sectors to improve the delivery of advice and assistance on debt and 
repossession issues. 

24. With regard to legal aid related recommendations requiring changes to 
primary or secondary legislation, the Board is working closely with Scottish 
Government to bring forward the required changes such as the interest rate 
on standard securities taken by the Board and the ability for Board-employed 
solicitors to deliver the same range of services as those it funds through its 
grant funding powers. 

Scottish Legal Aid Board 

4 November 2009
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SUBMISSION FROM STEPHEN HEARNS, PKF (UK) LLP 
 
1. I have been employed as a debt counsellor working in both the public and 

private sectors since 1989. I am a member of the Council of Management 
for Money Advice Scotland. For the past 5 years I have been employed by 
PKF who are a firm of accountants and business advisers, with offices 
throughout the UK: two of which are in Scotland.  I work for Bryan Jackson 
who is Senior Partner of the Scottish Region and an Insolvency 
Practitioner ["IP"] with over 30 years Corporate Recovery & Insolvency 
experience.  I wholeheartedly share his concerns regarding the Home 
Owners and Debtor Protection (Scotland) Bill ["the Bill"] as noted:- 
 

2. The aim of the Bill – "to protect home owners and debtors during a period 
of recession and, in particular, reduce the risk of homelessness as a result 
of insolvency" – is commendable: but I do not believe the proposed Bill 
meets its objectives, and I also have reservations with regard to drafting 
reactive legislation, which suggests further re-drafting will be necessary 
when, and if, the country recovers from the current recession. I am very 
concerned that well intentioned Government legislation can sometimes 
have the opposite effect than its proposed goal. I cite the recent decision 
by the FSA to restrict self certified mortgages eighteen months after the 
lending institutions decided to withdraw the products from the market place 
leaving many self employed business people unable to get secured 
borrowing at a reasonable rate of interest. I could also cite the debacle that 
was the Child Support Agency‟s initial process for determining 
contributions from absent parents which failed miserably and left both the 
families with care and those absent parents in poverty. I believe the 
formula was contrived by an academic who‟s understanding of the real 
world outside his ivory tower left many people in serious hardship and we 
are at a stage where the system has still to be remedied.  

 
Consultation 
3. While I have considerable concerns regarding the proposals of the Bill, I 

have a fundamental objection to the timescale imposed to consult on the 
new Bill.  As I understand, the normal consultation period would be 12 
weeks, whereas this consultation has been significantly shortened and, for 
no apparent reason, is not being put before the Justice Committee. 
 

4. It has been suggested that the Debt Action Forum ["DAF"] discussions 
formed part of the formal consultation on the Bill, thereby reducing the 
timescale required for full consultation.  This seems inequitable, as the 
DAF was not fully representative of the stakeholders with an interest in the 
Bill.  I also understand that restrictions were put on the dissemination of 
the information discussed due to the confidential nature, surely by 
definition restricting consultation with membership.    
 

5. On conclusion of the DAF, the advice was that the Bill would deal with 
non-contentious issues, thereby reassuring members that more radical 
proposals would be subject to full consultation with the appropriate 
stakeholders.  I am wholly disappointed, as both a member of the 
electorate and as an insolvency professional, that additional material has 
been included in the Bill which did not form part of the DAF discussions.  
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The removal of the failed trust deed as grounds to self sequestrate, and 
the inability of IPs to act in Certificate of Insolvency sequestrations, were 
not discussed at the DAF.  These additions have significant relevance to 
IPs.  It is also somewhat incredulous that the Bill is being rushed through, 
with a restricted consultation period, when the Regulations to support the 
Bill have yet to be published and will clearly impact on a number of issues.  
The term blindsided seems apt in the circumstances. I work closely with 
public sector money advisors who are gravely concerned at additional 
responsibility being foisted upon them to sign a certificate which could 
have potentially devastating consequences particularly where a debtor 
makes an application and subsequently finds that the negative aspects of 
bankruptcy are more onerous than they were prepared for. I have dealt on 
many occasions with people who came in to ask for help in petitioning for 
there own sequestration but were unaware of the effects and 
consequences  on their assets, their families, co-obligates and their future 
employment not to mention their sacred credit rating. 

 
Family Home 
6. The perceived threat of homelessness as a result  of insolvency seems 

unfounded and is unsupported by the figures supplied by The Institute of 
Chartered Accountants of Scotland ["ICAS"], which show that in trust deed 
situations IPs invariably do not evict debtors from their properties.  On this 
basis the proposal to exclude assets from a trust deed is unnecessary.  
Debtors already have this option available in a comparable sense in the 
Debt Arrangement Scheme ["DAS"].    
 

7. In my 20 years of working in money advice I am not aware of anyone 
losing their home who didn‟t want to because it was no longer affordable or 
had gross negative equity and was a mill stone around their neck. We 
have to recognise that sometimes people stretch themselves too far and in 
the past lenders encouraged this. We have seen over the last eighteen 
months that lenders are more judicious in how they lend and perversely 
the slowing down and reluctance of banks to issue credit has resulted in 
debtors confronting their indebtedness rather than constantly refinancing 
and surfing debt around. 
 

8. While it remains to be seen if the exclusion of the home from trust deeds 
will become the norm, it seems it is open to abuse for a number of 
reasons, which are comprehensively covered in the other submissions to 
the consultation.   
 

9. The exclusion of the property in possible insolvency proceedings must 
surely be a concern for lending institutions.  The ability to absolve yourself 
of debt, while potentially retaining an asset of significant net value, will lead 
to more stringent lending criteria.  Creditors will look to impose safeguards 
to balance their interests with the rights of the individual. If legislation 
promotes an abdication of responsibility on behalf of the consumer which 
is clearly prejudicial to creditors, lenders will look to minimise their risk.  
Unsecured lending levels will be adversely affected, as creditors will have 
to consider the commercial risk of lending to the Scottish populace, 
resulting in a two tier lending framework within the UK; with Scotland 
comparing less favourably to the rest of the UK.   
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10. In April last year the Bankruptcy & Diligence (Act) 2007 ["BAD Act"] 

brought Scotland into line with the rest of the UK in relation to a 12 month 
discharge in bankruptcy.  The main thrust of the legislation was to ensure 
Scots were not disadvantaged by the difference in procedures and to 
encourage entrepreneurial spirit.  The new legislation is surely at odds with 
the recent changes brought in to harmonise procedures throughout the 
UK.  The potential to exclude property in an insolvency situation is unlikely 
to encourage lending institutions to finance new business ventures in 
Scotland.  The Scottish market will become a sub-prime location for 
lenders, where we see higher interest rates and a stagnant economy.   
Without the free flow of money, which as a result of the general economic 
climate is likely to become more reliant on asset security, the Scottish 
economy will lag behind the rest of the UK. 
 

11. May I respectfully suggest that, by virtue of definition, exclusion of assets 
is more appropriate in a debt management scenario, not an insolvency 
situation?  My contentions regarding the exclusion of the home as an asset 
does not detract form my awareness of the importance of protecting the 
family home, and I appreciate it is a major concern for individuals 
considering their options.  A possible compromise would be to set a level 
of equity which would not form part of the insolvent estate, thereby 
affording some protection to a debtor.  In practice, compromises are 
commonplace, and this is backed up by the fact that evictions by Trustees 
are extremely rare in trust deeds.   
 

12. Ultimately, creditors will decide if trust deeds with excluded assets are 
acceptable.  Unless they are offered further incentive it is unlikely they will 
agree to “protect” the trust deed and there is a real threat that this proposal 
will simply lead to an increase in formal sequestrations, as creditors reject 
trust deed proposals.  

 
Certificate of Insolvency 
13. The inability, under proposed amendments, to convert rejected trust deeds 

to a sequestration seems at odds with the proposals to implement a 
process of certification as a route to bankruptcy.  In simple context, surely 
a trust deed is a Certificate of Insolvency.  There is no obvious basis to 
exclude IPs from continuing to act as Trustee in a follow on sequestration 
procedure, and no basis to stop a failed trust deed from preceding a 
sequestration.  These proposals did not form part of the DAF consultation 
and are concerning on that basis alone.   
 

14. The existence of the new Certificate of Insolvency should automatically 
reduce the number of trust deeds, as those cases that do not meet the 
minimum dividend threshold imposed by creditors would be processed for 
bankruptcy via the Certification route.  The criterion that the Accountant in 
Bankruptcy should be appointed in these cases has no basis, economical 
or otherwise.  While I might be judged as cynical, to permit this 
amendment to legislation simply increases the remit of the Accountant in 
Bankruptcy, and adds an associated cost to the public purse where there 
isn't one currently.  The idea is to ensure all debtors have appropriate debt 
management/insolvency options and the Certificate of Insolvency is, in 
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principle, a workable solution, but to bar Trustees from using this route is 
restricting the options available to the debtor. 

 
15. Mr Ewing refers back to pre-1993 legislation, but there is no correlation at 

all. Pre 1993 the State met the cost of small asset sequestrations.  This 
has not been the case since the 1993 Act was implemented: IPs do not 
undertake work which is in any way a drain on the public purse.  There is 
healthy competition between IPs and creditor pressure gives added 
impetus to ensure creditors' and debtors' interests are considered and 
Trustees‟ fees kept within an acceptable range.  To grant the AiB an 
obvious monopoly seems more than unjust, it would seem to be in 
contravention of anti competition rules.  Is this possibly driven by the 
Accountant in Bankruptcy's contention that they will soon become a self-
funding Agency? 
 

16. Over the years, throughout the various consultations and changes to 
personal insolvency legislation, IPs have argued for a change in the rules 
of apparent insolvency.  This was not because of self-interest, but because 
of the awareness that many individuals were denied access to appropriate 
debt relief.  IPs supported this change.  It is accepted that Low Income / 
Low Assets ["LILA"] has proved a positive step, but still leaves a number of 
people who own property, and/or earned more than the national minimum 
wage with no means of accessing bankruptcy.  A trust deed is not always 
an option due to the minimum dividend threshold enforced by creditors.  
There is no correlation between level of debt and ability to repay and it is 
not always possible to realistically achieve dividend thresholds.  These 
people need to be given an access to debt resolution and the Certificate of 
Insolvency is a positive step, but the inability of the individual to choose 
who to appoint as Trustee has no substance behind it. 
 

17. In principle, the idea of a Certificate of Insolvency is welcome; but as the 
failed trust deed route to bankruptcy is being removed it seems inequitable 
that only the Accountant in Bankruptcy can take these appointments.  
There is no basis for restricting IPs from taking this work, and it may be 
worth reiterating at this point that there is no call on the public purse: 
insolvencies, where IPs are appointed, are self-funding. 
 

18. IPs are highly trained and professional individuals and, as a profession, 
are closely monitored.  We have processes in place and trained staff.  The 
development and expansion of the Office of the Accountant in Bankruptcy 
has been significant in recent years, but they have openly admitted they 
have struggled to recruit qualified insolvency staff.  The logic in increasing 
the remit and size of a Government Agency must surely be questionable in 
the current economic climate.  
 

19. If the changes proceed unamended the potential effects to IPs throughout 
Scotland will be significant. Bryan Jackson estimates that, within PKF, he 
will have to make 14 full-time and 2 part-time staff redundant, for no 
reason other than the expansion of a Government Agency currently unable 
to provide the level of advice and expertise of those individuals. 

 
Summary / Conclusion 
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20. The Bill will have a significant impact not only on IPs, but on the Scottish 
economy; on that basis alone it should be subject to a full consultation with 
all stakeholders given the opportunity to give answers: as was originally 
promised by Fergus Ewing and Gillian Thompson. There has been one 
area of IP practice which has concerned me over the past few years and 
that is the aggressive marketing of spurious money advice agencies 
purporting to be there to help beleaguered debtors, these appear to me to 
be fronts for sales teams to squeeze money out of already desperate 
people. I have even heard of at least one organisation trawling court 
registers and writing to debtors offering assistance at a price. This type of 
ambulance chasing does a disservice to the profession and is akin to 
trawling the Edinburgh Gazette touting for business.  

 
Stephen Hearns 
Co-ordinator 
PKF (UK) LLP 
 
30 October 2009 
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SUBMISSION FROM STUBBS GAZETTE 
 
1. Thank you for affording us the opportunity to comment on the Home 

Owner and Debtor Protection (Scotland) Bill. 
 

2. The bill contains a number of laudable actions many of which will 
streamline the insolvency process and we would be pleased to see the bill 
become law. Except for section 12- the abolition of Certain Requirements 
to Advertise in Edinburgh Gazette. 
 

3. The bill makes no other provision for a direct daily feed of bankruptcies 
(sequestrations) to the credit reference agencies, which means there will 
be no effective way to update a consumer credit report when an individual 
enters in to a formal insolvency arrangement. This is bad for financial 
institutions that rely on credit reference agencies to identify insolvent 
individuals and it is bad for insolvent individuals who may continue to be 
offered or solicit financial services that are entirely unsuitable. 
 

4. The bill does mention the introduction of separate legislation, which will 
allow a free search of the insolvency register but this isn‟t a practical 
solution for credit reference agencies files containing many millions of 
consumer records. 

 
 
Greg Connell 
Director 
 
26 October 2009
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SUBMISSION FROM SUSAN WRIGLESWORTH, CREDITFIX LIMITED 

 
1. I am an Insolvency practitioner (IP) and member of the IPA which is one of 

seven professional bodies recognised by the Insolvency Act 1986 for the 
purpose of authorising and regulating individuals to act as insolvency 
practitioners (“IPs”), and is the only body whose membership consists 
wholly of those involved in insolvency administration or insolvency-related 
work.  

 

Summary of concerns 

2. I support the need to bring through legislation to deal with the huge problem 
being faced by individuals who are being made homeless due to difficulties 
maintaining their mortgage.  This area has had full consultation from the 
Debt Advice Forum (“DAF”) and I agree that the government has a duty to 
pass legislation to deal with this issue. 

 
3. Part 2 of the Bill has not had the same level of consultation or input from all 

stakeholders. It contains proposals which have wide reaching unintended 
consequences for those individuals it is purported to be seeking to help, as 
well as having the potential to massively increase the public cost of 
administering personal insolvency within Scotland. The knock on effect for 
the Scottish economy has to be considered further and the changes may 
lead to an increase to the cost of credit for all: many of the dividends 
enjoyed by creditors from Trust Deeds administered in the private sector 
will disappear and be replaced by a diminished return in publicly funded 
sequestrations, with the total number of sequestrations spiralling. 

 
4. I believe that the proposals as they stand are anti-competitive as private IPs 

are being excluded from acting as Trustee following the granting of a 
Certificate for Sequestration. 

 
5. I agree with the IPA‟s suggestion that Part 2 of the Bill is held over and the 

related issues form part of the wider consultation on personal insolvency 
scheduled to take place in November. This will reduce the risk of 
unintended consequences following the scant consultation on the issues.  

 
 
Background to Bill and Process of Consultation 
6. Clarification was sought from the Scottish Government as to which matters 

flowing from the DAF report would form part of consultation. On behalf of 
the Scottish Government, in July this year the AIB advised that there would 
be a Debtor Protection Bill to bring forward certain measures and 
protections to help those facing repossession, and that there would be a 
second Bill dealing with, amongst other things, bankruptcy and 
homelessness, and that this second Bill would be subject to public 
consultation.  

 
7. The AIB advised that there would not be consultation on the Debtor 

Protection Bill as it reflected areas where there was “broad consensus at 
DAF”. It now appears that this Debtor Protection Bill has evolved into the 
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Homeowner and Debtor Protection (Scotland) Bill now being considered. 
Regardless of the lack of consultation on the findings and 
recommendations of DAF, it is questionable as to whether the “broad 
consensus” at DAF to which the AIB has previously referred existed. 

 
8. Protected Trust Deeds (“PTD”s) are proposed voluntarily by individuals and 

it is in fact an exceptional rarity for the forced sale of a home to occur as 
part of the PTD process. ICAS reports that a survey of 21 IP firms covering 
their 2835 Trust Deeds for the last 12 months revealed that no evictions 
had been instigated by a Trustee acting under a Trust Deed. Trustee‟s 
rarely force a sale of a family home because the debtors are fully aware of 
the implications of the affect on the family home of entering into a trust 
deed. This is explained in great detail by the IP prior to the signing of the 
Trust Deed. Accordingly, there is no place in a Bill put forward without 
consultation and aimed at tackling repossession issues for matters 
concerning excluding assets in PTDs and furthermore entry routes into 
sequestration. 

 
9. I understand that a number of the proposals within the Bill flow from the 

work and final report of the DAF. I believe that there were a number of 
significant stakeholders who were not approached to form part of DAF. R3 
requested to participate and were refused. The two largest creditor 
organisations who between them represent on average well over 70% of 
all the debts covered by PTD‟s (Max Recovery and TIX) were not included. 
I would therefore suggest that DAF cannot be viewed as an example of 
true consultation.  

 
 

Extending the period referred to within Section 40 from one year to three 
years 

10. This could have the unintended consequence of extending the period 
within which the Trustee has the power to deal with the heritable property; 
at the moment, current guidance is that action should be taken within 12 
months to allow the debtor to take appropriate steps to provide 
accommodation for his family. 

 

The exclusion of assets from a Protected Trust Deed 

11. The Final DAF report indicates that the exclusion of a specified asset from 
a PTD was considered, but in the context of having creditor consent to that 
exclusion. Furthermore, section 3.3a of the final DAF report indicates no 
positive agreement to this proposed change amongst the DAF group.   

 
12. The report does indicate concerns over these proposals: the Law Society 

of Scotland commented that they would require “further information on 
this”; the British Banking Association commented that such an exclusion 
should be “an exception”; the Institute of Chartered Accountants of 
Scotland stated they “do not see the need for this”; and the Finance and 
Leasing Association required “clarification on what would constitute a 
specified asset”.  

 

481



 

 
 

  

13. There are no positive views expressed in the report from the other 
members of the DAF group. Regardless of whether the make-up and 
views of DAF are adequate to be considered as consultation, in our view 
there simply does not appear to have been any form of “broad consensus” 
at DAF. 

 
14. The PTD process forms part of a suite of debt relief options available to an 

individual encountering debt problems. It is inextricably linked to 
Sequestration, particularly as a PTD may lead to Sequestration: a creditor 
who objects to a trust deed or thinks the outcome is prejudicial may 
petition for Sequestration. Indeed the signing of a Trust Deed, even 
without any attempt at subsequent protected status, constitutes an 
individual‟s “apparent insolvency” – one of the qualifying criteria a creditor 
must show if petitioning for an individual‟s sequestration. Once a PTD is up 
and running, the Trustee may sequestrate if it is apparent that the original 
proposal made may not be met, or if Sequestration would bring about a 
better return for creditors. 

 
15. As the legislative changes proposed in the Bill currently stand, an 

individual may enter into a Trust Deed with the sole intention of resolving 
debt problems and protecting their home. In actual fact, there is the 
potential risk of sequestration, and consequently the family home being 
attacked. These risks have been identified before by AIB: the revised Trust 
Deed Regulations introduced in April 2008 require the debtor to sign a 
statutory declaration indicating that they are aware that signing a trust 
deed may lead to their sequestration and no longer being able to stay in 
their place of residence. 

 
16. There is also a clear risk of particular creditors taking a more aggressive 

approach to debt recovery by attempting to sequestrate a debtor in order 
to attack a family home before the debtor is able to exclude it by proposing 
a suitable trust deed. 

 
17. There are however clear risks and potential unintended consequences.  If 

this proposal is accepted, there is a risk that some debtors may abuse the 
position by incurring high amounts of unsecured debt and the creditors are 
left with a diluted asset position in which to recover their losses because 
the debtor is able to propose a Trust Deed where a property which may 
have substantial equity is excluded.   

 
18. Creditors are more likely to object or exclude themselves from such a 

proposed Trust Deed as the dividend would be lower due to the inability of 
the Trustee to realise the equity in the debtor‟s family home.  This could 
lead to more Trust Deeds failing to become protected and a corresponding 
increase in sequestrations being administered by the state rather than the 
self funding private Insolvency profession. 

 
19. I believe the matter should be withdrawn from this Bill and form part of the 

November consultation.  
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The exclusion of a creditor from a PTD 
20. It is my view that this proposal requires further clarification with all groups, 

in particular those who were not part of the DAF process, for the following 
reasons: 

 

 It is not clear from the Bill what would happen if a creditor chooses to 
exclude himself from a proposed Trust Deed – can that creditor act 
as if the Trust Deed were not in place and continue with diligence 
(including sequestration) against the debtor to recover the amount 
owed? 

 What happens to the debts owed to those creditors who have 
excluded themselves from the Trust Deed process with regard to 
continuing interest and charges?  At present, all creditors whose 
claims are accepted in a Trust Deed agree to claim the amount 
outstanding at the date the Trust Deed came into force and not to 
apply any further interest or charges. 

 The Bill does not make clear whether the debtor would ever be able 
to obtain debt relief and therefore discharge from those creditors who 
have excluded themselves from the Trust Deed. 

 The final comment is that this proposal is likely to result in a two tier 
system where the debtor is obliged to make provision to pay those 
creditors who have not been included in the Trust Deed as well as 
paying his agreed contribution to his Trustee for those creditors who 
have been included.  The excluded creditors could very well receive a 
preferential payment at the expense of those creditors who have 
accepted the Trust Deed proposals. 

 
The introduction of the Certificate for Sequestration 
21. Section 3.5(a) of the final DAF report indicates that the suggestion of a 

Certificate of Insolvency as an entry route to sequestration was supported 
by “some” DAF members. Again, this does not appear to be broad 
consensus. The AIB, in the Meet the Accountant seminar held on 8 
September stated that “nothing has been finalised as the certificate is only 
an option at this point”  The Bill goes further to state that the AIB would be 
the only person eligible to act as Trustee in any petition which follows the 
granting of such a Certificate.  The AIB‟s policy team has admitted that this 
part of the proposal was not submitted to DAF and has the result of 
removing the element of choice from a debtor as to who he would prefer to 
act as his Trustee. 

 
22. A mandatory appointment of the AIB as Trustee in sequestrations arising 

out of a certificate is unacceptable. 
 

 Choice is taken away from the individual with debt problems – for 
example they have no option to deal with a local trustee either face to 
face or otherwise. 

 If creditors object to a PTD then an individual‟s only option may be to 
sequestrate using the certificate – with the mandatory AIB 
appointment. This is anticompetitive in nature and removes work 
which would have otherwise been conducted by the private sector. 
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23. It does appear that the inclusion of the AIB as Trustee in all such cases 

(which was not discussed at DAF) is effectively amounting to the 
nationalisation of Scottish personal insolvency work. 

 
24. I understand the desire to widen access to debt relief, particularly to those 

who do not qualify for the LILA route introduced in April 2008 or their 
income is insufficient to support Trust Deed proposals. I feel however that 
the proposals suggested in the Bill require further consultation for the 
following reasons: 

 

 The proposal could result in another significant increase to the public 
purse of the cost of administering sequestrations flowing from the 
introduction of the certificate. Individuals without assets or income to 
fund the cost of their insolvency will be attracted to this route. The 
AIB statistics show there were an additional 9,417 LILA 
sequestrations alone following the introduction of this route to 
sequestration in April 2008.  This would be an additional 
nationalisation of Scottish personal insolvency. 

 It has not been made clear what form this Certificate should take or 
the background steps the person signing the Certificate – which has 
also to be clarified – should take to ensure the information they are 
being provided with is accurate. Our members would be concerned 
that they would be attracting future liability for their part in subjectively 
deciding on what is effectively the apparent insolvency of an 
individual – an area otherwise clearly defined in the existing 
legislation.  

 There is a possibility that some individuals may see the Certificate as 
providing them with an easy option to obtain debt relief within 12 
months at the expense of the public purse. Those individuals may 
have previously worked hard to put a self funding Trust Deed 
proposal together – but will not have an incentive to do so in the 
future. 

 No consideration appears to have been given to the additional stress 
that would be borne by the debtor if the administration of his financial 
circumstances were to move from an experienced and qualified 
Insolvency Practitioner to a government department staffed entirely 
by unqualified personnel.  It is likely that there would also be a 
duplication of the work that had already been carried out by the IP to 
check the information provided and to value the debtor‟s estate. 

 
 
The removal of the ability to self sequestrate on the basis of a trust deed 
failing protection. 
25. This part of the proposal is anti-competitive and removes the right of the 

debtor to choose his Trustee which compromises human rights. 
 
26. As stated above, it is likely that the debtor would suffer some additional 

stress while his details were re-verified by the AIB. It has been 
acknowledged by the previous office holder, Gillian Thomson, that her 
department was unable to employ experienced insolvency personnel as 
highly trained staff are more costly to attract and retain. 
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Conclusion 
27. I  strongly feel that Part 2 of the Bill has the capacity to delay matters as it 

contains proposals which were not discussed fully at DAF, and in some 
cases not discussed at all – further consultation is now required. Part 2 of 
the Bill should be held over for another bill which would allow the 
government to pass legislation dealing with family homes unencumbered 
by the need to consult fully with a wider stakeholder group on issues not 
relevant to property. 

 
 
Susan M Wriglesworth FIPA 
 
30 October 2009 
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---------------------------------------------------------------------------------------------------------------- 
SCOTTISH STATUTORY INSTRUMENTS 

---------------------------------------------------------------------------------------------------------------- 
 
 

20* No.  
 

HOUSING 
 

The Notice to Local Authorities (Scotland) Amendment Regulations 20** 
 
 

Made………………………………………………..[            ] 
Laid before the Scottish Parliament…………   [            ] 
Coming into force………………………………..[            ] 
 

 
The Scottish Ministers make the following Regulations in exercise of the powers conferred 
by sections 11(3) and 11(4) of the Homelessness etc. (Scotland) Act 20031 and all other 
powers enabling them to do so. 

 
Citation and commencement  
 
1.─ These Regulations may be cited as the Notice to Local Authorities (Scotland) 
Amendment Regulations 20** and come into force on [        ]. 
 
Amendment of the Notice to Local Authorities (Scotland) Regulations 2008 
 
2.─ In regulation 2(2) of the Notice to Local Authorities (Scotland) Regulations 20082, 
after sub-paragraph (c) insert─ 
 
“(d)  section 5A(2)(c) (notice to local authority of proceedings to eject proprietor in personal 
occupation of land used for residential purposes on default of security) of the Heritable 
Securities (Scotland) Act 1894;”. 
 

 
 

[Signature] 
 
 

St. Andrew’s House, Edinburgh 
[Date] 
 

                                                 
1 2003 asp. 10.   
2 SSI 2008/324, to which there are no relevant amendments. 
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---------------------------------------------------------------------------------------------------------------- 

SCOTTISH STATUTORY INSTRUMENTS 
---------------------------------------------------------------------------------------------------------------- 

 
 

20** No.  
 

HOUSING 
 

The Lay Representation in Proceedings relating to Residential Property (Scotland) Order 
20** 

 
 

Made………………………………………………..[            ] 
Laid before the Scottish Parliament…………   [            ] 
Coming into force………………………………..[            ] 
 

 
The Scottish Ministers make the following Order in exercise of the powers conferred by 
section 5F(3) of the Heritable Securities (Scotland) Act 18941 (“the 1894 Act”), section 
24E(3) of the Conveyancing and Feudal Reform (Scotland) Act 19702 (“the 1970 Act”) and 
all other powers enabling them to do so. 
 
In accordance with section 5F(5) of the 1894 Act and section 24E(5) of the 1970 Act they 
have consulted the Lord President of the Court of Session. 

 
Citation and commencement  
 
1.─ This Order may be cited as the Lay Representation in Proceedings relating to 
Residential Property (Scotland) Order 20** and comes into force on [        ]. 
 
Bodies prescribed for the purpose of approving lay representatives 
 
2.─ The bodies prescribed for the purposes of section 5F(3) of the Heritable Securities 
(Scotland) Act 1894 and section 24E(3) of the Conveyancing and Feudal Reform (Scotland) 
Act 1970 are─  
 
 (1)  organisations with a current entry on the register of advice organisations 
established and maintained by the Scottish Legal Aid Board under section 12A of the Legal 
Aid (Scotland) Act 19863;  
 
 (2)  organisations which have been awarded accreditation at Type III level against the 
Scottish National Standards for Information and Advice Providers4; 

                                                 
1 1894 c. 44.  Section 5F was inserted by section 7(2) of the Home Owner and Debtor Protection (Scotland) Act 
20** (c. *) (“the Act”). 
2 1970 c. 35.  Section 24E was inserted by section 7(1) of the Act. 
3 1986 c. 47.  Section 12A was inserted by section 67(6) of the Legal Profession and Legal Aid (Scotland) Act 
2007 (asp. 5). 
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 (3)  councils constituted under section 2 of the Local Government etc. (Scotland) Act 
1994 (c. 39); 
 
 (4)  citizens advice bureaux which are members of the Scottish Association of 
Citizens Advice Bureaux – Citizens Advice Scotland5

 
 

 
[Signature] 

St. Andrew’s House, Edinburgh 
[Date] 

                                                                                                                                                        
4 Described in the Scottish Government publication “Scottish National Standards for Information and Advice 
Providers: A Quality Assurance Framework 2009”, published in Edinburgh, September 2009 (ISBN 978-0-
7559-8143-4). 
5 Scottish charity number SC016637 
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Draft Order laid before the Scottish Parliament under section 5B(9) of the Heritable 
Securities (Scotland) Act 1894 and section 24A(9) of the Conveyancing and Feudal 
Reform (Scotland) Act 1970, for approval by resolution of the Scottish Parliament. 

 
------------------------------------------------------------------------------------------------------- 

SCOTTISH STATUTORY INSTRUMENTS 
------------------------------------------------------------------------------------------------------- 

 
 

20** No.  
 

HOUSING 
 

The Applications by Creditors (Pre-Action Requirements) (Scotland) Order 20** 
 
 

Made…………………………………….  [            ] 
Laid before the Scottish Parliament… [            ] 
Coming into force………………………. [            ] 
 

 
The Scottish Ministers make the following Order in exercise of the powers conferred 
by section 5B(8) of the Heritable Securities (Scotland) Act 18941, section 24A(8) of 
the Conveyancing and Feudal Reform (Scotland) Act 19702 and all other powers 
enabling them to do so. 
 
In accordance with section 5B(9) of the Heritable Securities (Scotland) Act 1894 and 
section 24A(9) of the Conveyancing and Feudal Reform (Scotland) Act 1970, a draft 
of this instrument has been laid before and approved by resolution of the Scottish 
Parliament. 
 
Citation, commencement and interpretation  
 
1.─ (1) This Order may be cited as the Applications by Creditors (Pre-Action 
Requirements) (Scotland) Order 20** and comes into force on [        ]. 
 
(2) In this Order─ 
 
  “the 1894 Act” means the Heritable Securities (Scotland) Act 1894; and 
 
  “the 1970 Act” means the Conveyancing and Feudal Reform (Scotland) Act 

1970. 
 
 
 

                                                 
1 1894 c. 44.  Section 5B was inserted by section 4(2) of the Home Owner and Debtor Protection 
(Scotland) Act 20** (asp. *) (“the Act”). 
2 1970 c. 35.  Section 24A was inserted by section 4(1) of the Act. 
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Requirement to provide information about the default 
 
2.─ (1) In complying with the pre-action requirement contained in section 5B(2)(b) of 
the 1894 Act and 24A(2)(b) of the 1970 Act the creditor must provide the debtor with 
written information giving─ 
 

(a) details of each payment due under the security which has been missed or 
only paid in part; and 

 
(b) an estimate of future charges likely to be incurred unless the payment 
shortfall is cleared.  
 

(2) In complying with the pre-action requirement referred to in paragraph (1), the 
information provided by the creditor about arrears and charges must include─ 
 
 (a) a statement of the total amount of the arrears; 
  
 (b) a statement of the sum of any charges already incurred; and 
 
 (c) a statement of the total outstanding amount due under the security, 

including charges already incurred but excluding any charges that may be 
added on redemption.   

 
Requirement to take reasonable steps to agree proposals 
 
3.─ (1) In complying with the pre-action requirement contained in section 5B(3) of 
the 1894 Act and section 24A(3) of the 1970 Act the creditor must─ 
 

(a) contact the debtor to discuss the arrears; 
 
(b) provide the debtor with details of any proposals made by the creditor, set 
out in such a way as to allow the debtor to consider the proposal;  
 
(c) allow the debtor adequate time to consider any proposals made by the 
creditor; and 
 
(d)  notify the debtor within a reasonable time of any decision taken by the 
creditor to accept or reject a proposal made by the debtor. 

 
 
(2) Where a proposal is made by the debtor which the creditor is unable to accept, 
the creditor must provide reasons for refusing the proposal in writing within 14 days 
of failing to reach agreement on the proposal.  
 
(3) Proposals may include one or more of the following─  
 
 (a) to change the date of regular payment of amounts due under the standard 

security; 
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 (b) to change the method by which payments of amounts due under the 
standard security are made;  

 
 (c) to extend the repayment period; 
 
 (d) to change the type of standard security; 
 
 (e) to defer payment of interest due under the standard security; and 
 
 (f) to capitalise the arrears on the standard security. 
 
(4) Where the debtor fails to comply with any condition of an agreement reached 
with the creditor and the creditor decides to make an application under section 5(1) of 
the 1894 Act or section 24(1B) of the 1970 Act, and the debtor has not previously 
failed to comply with any condition of the agreement, the following provisions of this 
paragraph apply─ 
 
 (a) the creditor must give the debtor 21 days notice before making an 

application; and 
 
 (b) the creditor must not make an application if the default by the debtor in 

respect of which the application is intended to be made is remedied during the 
21 day notice period. 

 
Circumstances under which an application must not be made by the creditor 
 
4.─ (1) Paragraph (2) of this article applies for the purpose of compliance by the 
creditor with the pre-action requirement contained in section 5B(4)(a) of the 1894 Act 
and section 24A(4)(a) of the 1970 Act. 
 
(2) Steps taken by the debtor which are likely to result in payment within a reasonable 
time include providing documentary evidence to the creditor ─ 
 
 (a) of submission of a valid claim to an insurer under a mortgage payment 

protection policy currently held by the debtor, with a reasonable expectation of 
eligibility for payment from the insurer and an ability to pay any amount of 
mortgage instalment not covered by the insurance policy; 

 
 (b) of submission of a valid application by the debtor to a mortgage support 

scheme run by the Scottish Government or the United Kingdom Government, 
with a reasonable expectation of being eligible for support; and 

 
 (c) demonstrating that the debtor or a person acting as agent for the debtor is 

actively marketing the property for sale at an appropriate price in accordance 
with professional advice, except where paragraph (4) applies. 
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 (3) Documentary evidence for the purposes of paragraph (2)(c) must include the 
documents prescribed for the purposes of sections 98, 99(1) and 101(2) of the 
Housing (Scotland) Act 20063.  
 
(4)  This paragraph applies where the steps in paragraph (2)(c) are taken and─ 
 
                (i) the debtor rejects a reasonable offer to purchase the property; or 
 
               (ii) the property does not sell within a reasonable time.     
 
Requirement to provide information about sources of advice and assistance 
 
5.─ For the purposes of the pre-action requirement contained in section 5B(5) of the 
1894 Act and section 24A(5) of the 1970 Act, sources of advice and assistance to 
which the creditor must direct the debtor include─ 
 

(1) the Financial Services Authority4 publication entitled “FSA Money Made 
Clear: Problems Paying Your Mortgage”5;  
 
(2)  the debt advice and information package referred to in section 10(5) of the 
Debt Arrangement and Attachment (Scotland) Act 20026; and 
 
(3) the housing department of the local authority in whose area the property 
which is subject to the security is situated. 

 
 
 

 
[Signature] 

 
 

St. Andrew’s House, Edinburgh 
[Date] 
 

                                                 
3 2006 asp 1 
4 The Financial Services Authority has statutory powers conferred by section 1 of the Financial 
Services and Markets Act 2000 (c. 8), as amended by section 249(4) of the Banking Act 2009 (c. 1).   
5 FSA reference number COMS0007aH.  Published by the Financial Services Authority, London, July 
2009. 
6 2002 asp 17 
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DRAFT – 9 NOVEMBER 2009 

Draft Regulations laid before the Scottish Parliament under section 72(2) of the Bankruptcy 
(Scotland) Act 1985 for approval by resolution of the Scottish Parliament. 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2010 No.  

BANKRUPTCY 

DEBT 

The Bankruptcy (Certificate for Sequestration) (Scotland) 
Regulations 2010 

Made - - - -    

Coming into force - -    

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 
section 5B(5)(a), (b), (c) and (e) and section 5(2F) of the Bankruptcy (Scotland) Act 1985(a) and 
all other powers enabling them to do so. 

In accordance with section 72(2) of that Act, a draft of these Regulations has been laid before and 
approved by resolution of the Scottish Parliament. 

Citation, commencement and extent 

1. These Regulations may be cited as the Bankruptcy (Certificate for Sequestration) (Scotland) 
Regulations 2010 and come into force on [   2010]. 

Interpretation 

2.—(1) In these Regulations— 
“the Act” means the Bankruptcy (Scotland) Act 1985; 
“the 1986 Act” means the Insolvency Act 1986(b); and 
“the 2002 Act” means the Debt Arrangement and Attachment (Scotland) Act 2002(c). 

(2) Any reference in these Regulations to anything done in writing or produced in written form 
includes a reference to an electronic communication, as defined in the Electronic Communications 
Act 2000(d), which has been recorded and is consequently capable of being reproduced. 

                                                                                                                                            
(a) 1985 c.66. Section 5B was inserted by section 9(3) of the Home Owner and Debtor Protection (Scotland) Act 2010 and 

section 5(2F) was inserted by section 9(2)(d) of the Home Owner and Debtor Protection (Scotland) Act 2010. 
(b) 1986 c.45. 
(c) 2002 asp 17. 
(d) 2000 c.7. Section 15 of the Electronic Communication Act 2000 (c.7) contains a definition of “electronic communication”. 

B3324165 
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Authorised persons 

3.—(1) The following are classes of persons prescribed for the purposes of section 5B(5)(a) of 
the Act as persons authorised to grant a certificate for sequestration— 

(a) persons qualified to act as insolvency practitioners in accordance with section 390 of the 
1986 Act(a); and 

(b) [persons recognised as money advisers.] 
(2) An authorised person for the purposes of section 5B(5)(a) of the Act shall not be an associate 

of the debtor in accordance with section 74 of the Act(b). 

The form and manner of certificate 

4.—(1) A certificate for sequestration shall be granted by an authorised person on the 
application of a debtor in the form of the Form set out in the Schedule to these Regulations. 

(2) The certificate for sequestration must be signed by an authorised person and the debtor to the 
effect provided in the form of the Form set out in the Schedule to these Regulations. 

Fees 

5. A nil fee is chargeable for granting a certificate for sequestration. 

The prescribed period 

6. The time period prescribed for the granting of a certificate for sequestration in accordance 
with section 5B of the Act(c) is 30 days. 

Further conditions 

7. Prior to an authorised person granting a certificate for sequestration— 
(a) that authorised person must advise the debtor that granting the certificate may result in— 

(i) the debtor being refused credit, whether before or after the date of the debtor being 
discharged; 

(ii) the debtor not being able to remain in the debtor’s current place of residence; 
(iii) the debtor being required to relinquish property which the debtor owns; 
(iv) the debtor requiring to make contributions from income for the benefit of creditors; 

and 
(v) damage to the debtor’s business interests and employment prospects. 

(b) that authorised person must advise the debtor that an award of sequestration will become 
public information; 

(c) an authorised person must provide the debtor with a copy of a debt advice and 
information package referred to in section 10(5) of the 2002 Act; and 

                                                                                                                                            
(a) 1986 c.45. Section 390 was amended by the Adults with Incapacity (Scotland) Act 2000 (asp 4), section 88(2), Sch 5, 

para 18; the Insolvency Act 2000 (c.39), s.8, Sch 4, pt 11, para 16(2); the Mental Health (Care and Treatment) (Scotland) 
Act 2003 (Modification of Enactments) Order 2005, S.S.I. 2005/465, art 2, Sch 1, para 18(3); the Mental Capacity Act 2005 
(c.9), s.67(1), (2), Sch 6, para 31(3), Sch 7; and the Tribunals, Courts and Enforcement Act 2007 (c.15), s.108(3), Sch 20, 
para 6. 

(b) 1985 c.66. Section 74 (1) to (6) as amended by the Civil Partnership Act 2004, s261(2), Sch 28, para. 40; the Bankruptcy 
(Scotland) Regulations 1985, S.I. 1985/1925, reg 11(1), (2); (1), (3) and (1), (4) as amended by S.I. 1986/1914, 
S.I. 1993/439, S.I. 2003/2109; and the Occupational Pension Schemes (Investment) Regulations 1996, S.I. 1996/3127, 
reg 3(2). 

(c) Section 5B was inserted by section 9(3) of the Home Owner and Debtor Protection (Scotland) Act 2010. 

B3324165 2
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(d) an authorised person must be satisfied that a debtor has also considered the options of a 
debt management plan, a debt payment programme or a trust deed before making an 
application for a certificate for sequestration. 

 
 
 
 
 
    
 [Authorised to sign by the Scottish Ministers]
St Andrew’s House,
Edinburgh
[     ]
 

B3324165 3
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 SCHEDULE Regulation 4 

FORM 
CERTIFICATE FOR SEQUESTRATION 

 
This certificate is invalid unless— 

• completed by an authorised person as defined in regulation 3 of the Bankruptcy 
(Certificate for Sequestration) (Scotland) Regulations 2010. 

• Signed by the authorised person before, but not more than 30 days before, the date on 
which the debtor applies for an award of bankruptcy. 

• Counter-signed by the debtor. 
Where an award is made on the basis of this certificate the Accountant in Bankruptcy will be 
deemed to be appointed as the trustee in the sequestration. 
 

subsection (2B)(c)(ib) above “the prescribed period” means such period, ending on the day before 
the date on which the debtor application is made, as may be prescribed under section 5B(5)(c) of 
this Act.. 
 
I, Insert authorised person’s name 
 Insert authorised person’s status 
 Insert authorised person’s organisation 
 Insert authorised person’s professional address 
  
  
 Town 
 County 
 Postcode 

Certify that, in my opinion, on the basis of information provided to me, 
 Insert debtor’s name 
 Insert debtor’s address 
  
  
 Town 
 County 
 Postcode 

Is unable to pay his/her* debts as they become due. 

I also confirm that 
(2) I have advised him/her* that— 

an award of sequestration (bankruptcy) may affect future credit, whether before and after 
his/her* discharge, 
he/she* may be required to relinquish property which he/she* owns, 
he/she* may not be able to remain in his/her* current place of residence, 
he/she* may be required to make contributions from income for the benefit of creditors, 
his/her* business interests and employment prospects may be affected, 
an award of sequestration (bankruptcy) will be recorded in a public register 

(3) I have provided him/her* with a copy of the Debt Advice and Information Pack. 

B3324165 4
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(4) I consider that a debt management plan, a debt payment plan under the Debt Arrangement 
Scheme or a trust deed is inappropriate or impractical in his/her* circumstances. 
 
________________________________ (signature of authorised person) 
________________________________ (date) 
 

THIS CERTIFICATE IS VALID FOR THIRTY DAYS FROM THE DATE SIGNED BY THE 
AUTHORISED PERSON 
 

To be countersigned by the debtor— 

I confirm that I have received advice, as stated in the certificate overleaf, and that I have provide 
the authorised person with correct and complete information about my financial circumstances 
 
________________________________ (signature of debtor) 
________________________________ (date) 
 

*delete as appropriate 
 
Warning 
It is a criminal offence under section 67(1) of the Bankruptcy (Scotland) Act 1985 for you 
to make a false statement in relation to your financial affairs to any person concerned in 
the administration of your estate, unless you can show that you did not know that 
statement was false and had no reason to believe it was false. 
 
On summary conviction, you may be liable to a fine of up to £5,000 or to imprisonment for 
a maximum period of three months or to both. 
 
If you deliberately do not disclose all relevant information or if you deliberately make a 
false statement when completing this form, you may become subject to bankruptcy 
restrictions. 
 

B3324165 5
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision for a certificate for sequestration of a debtor’s estate to be 
granted by an authorised person who will certify that the debtor is unable to pay debts as they 
become due under the Bankruptcy (Scotland) Act 1985 as amended by the Home Owner and 
Debtor Protection (Scotland) Act 2010. 

An authorised person, not being an auditor, will be entitled to rely on statements and paperwork 
provided by the debtor in granting a certificate for sequestration. In particular, an authorised 
person is entitled to rely on the information provided by a debtor as to their financial 
circumstances as declared in the Certificate for Sequestration form set out in the Schedule to these 
Regulations. 

[In terms of Regulation 3(1), Insolvency Practitioners are designated as persons authorised to 
grant a Certificate of Sequestration. Regulation 3(1) also includes “recognised money advisers” as 
a class of persons so authorised. The final Regulations will provided greater detail as to persons 
who will be recognised as money advisers for the purpose of granting a Certificate.] 

[Regulation 6, and the form of the Certificate of Sequestration in the Schedule to these 
Regulations, refer to the prescribed period being 30 days ending on the date on which a debtor 
may make an application for sequestration. This is intended to allow the Certificate and debtor 
application to be signed on the same day. This provision is in anticipation of a minor adjustment to 
the current text of the Bill which, at present, precludes both documents being signed on the same 
day.] 

B3324165 6
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2010 No.  

BANKRUPTCY 

The Bankruptcy (Scotland) Amendment Regulations 2010 

Made - - - - 

Laid before the Scottish Parliament 

Coming into force - - 

The Scottish Ministers, make the following Regulations in exercise of the powers conferred by 
sections 72(1), 5(4C)(b) and 40(3B) of the Bankruptcy (Scotland) Act 1985(a), section 11(2)(b) of 
the Debt Arrangement and Attachment (Scotland) Act 2002(b) and section 15(1)(b) of the Home 
Owner and Debtor Protection (Scotland) Act 2010 c and of all other powers enabling them to do 
so. 

Citation, commencement and extent 

1. These Regulations may be cited as the Bankruptcy (Scotland) Amendment Regulations 2010 
and come into force on [    2010]. 

Interpretation 

2. In these Regulations— 
“the Act” means the Bankruptcy (Scotland) Act 1985; 
“the 2002 Act” means the Debt Arrangement and Attachment (Scotland) Act 2002; and 
“the 2008 Regulations” means the Bankruptcy (Scotland) Regulations 2008.(d) 

Amendment of the Bankruptcy (Scotland) Regulations 2008 

3.—(1) The 2008 Regulations shall be amended as follows:— 
(2) For Regulation 3 substitute— 

“3. Forms 
(1) The forms set out in the Schedule to these Regulations are the forms referred to in 

these Regulations, failing which they are the forms prescribed for the purposes of the 
provisions of the 1985 Act referred to therein; 

(2) Any reference in these Regulations to anything done in writing or produced in written 
form includes a reference to an electronic communication, as defined in the Electronic 

                                                                                                                                            
(a) Section 40(3B) was inserted by section 11(c) of the Home Owner and Debtor Protection (Scotland) Bill. 
(b) 2002 asp 17. 
(c) The Bill was introduced on 1st October 2009. 
(d) As amended by S.S.I. 2008/334. 

B3268554 
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Communications Act 2000(a), which has been recorded and is consequently capable of 
being reproduced.”. 

(3) Regulations 11, 14(1)(b) and 15(3) shall be revoked. 
(4) In regulation 14 (1)(a) omit “without concurrence of a qualified creditor or creditors”. 
(5) In the Schedule— 

(a) for Form 9 (debtor application) substitute the form set out in Schedule 1 to these 
Regulations; 

(b) for Form 15 (refusal of award of sequestration) substitute the form set out in Schedule 2 
to these Regulations; 

(c) for Form 17 (statutory declaration of low income and low assets) substitute the form set 
out in Schedule 3 to these Regulations; and 

(d) insert as new Form 24 the form set out in Schedule 4 to these Regulations (a notice of 
proceedings to obtain the authority of a sheriff to sell or dispose of any right or interest in 
a debtor’s family home). 

Amendment of the Debt Arrangement and Attachment (Scotland) Act 2002 

4. For the purposes of section 11(1)(b) of the 2002 Act (articles exempt from attachment) the 
value of a vehicle, the use of which is reasonably required by the debtor, will not exceed £3,000. 

Saving provisions 

5. Notwithstanding the revocation of regulations 11 and 14(1)(b) of the 2008 Regulations, those 
provisions shall continue to have effect in respect of debtor applications with creditor concurrence 
made before [     ]. 
 
 
 
 
 
    
 Authorised to sign by the Scottish Ministers
St Andrew’s House,
Edinburgh
 November 2009
 

                                                                                                                                            
(a) 2000 c.7. Section 15 of the Electronic Communication Act 2000  contains a definition of “electronic communication”. 

B3268554 2
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 SCHEDULE 1 Regulation 3(4)(a) 

[Form to be provided by AiB] 

B3268554 3
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 SCHEDULE 2 Regulation 3(4)(b) 

Form of Refusal of Award of Sequestration 
Bankruptcy (Scotland) Act 1985, section 12(1) 

 

Certificate 

I certify that __________________ (Insert debtor’s name, or name of other entity entitled to apply 
under section 6 of the Bankruptcy (Scotland) Act 1985) 

______________________________________________ 

______________________________________________ (insert debtor’s address) 

__________________ (Insert case reference number) 

Has applied for an award of sequestration. 

*The application has not been completed in accordance with the Bankruptcy (Scotland) Act 1985 
and Regulations for the following reason 

_______________________________________________________________________________ 

_______________________________________________________________________________ 

*The debtor has not met any of the following conditions out in section 5(2B) of the Bankruptcy 
(Scotland) Act 1985 

• The debtor is not apparently insolvent as defined in section 7 of that Act 
• The debtor is not a low income, low asset debtor as defined in section 5A of that Act 
• The debtor has not provided a certificate for sequestration in accordance with section 5B 

of that Act. 

*The debtor does not owe total debts of at least £1,500. 

*An award of sequestration was made against the debtor on ________ (insert date) within the 
period of 5 years preceding the date of application. 

*The debtor has not paid the application fee prescribed in Regulations. 

*The debtor has not sent a statement of their assets and liabilities 
 

Signed ___________ (insert name) __________ (insert status) 

Date ___________ (insert date) 

Refusal of Award 

I refuse this application for an award of sequestration 

Signed __________________________________ Accountant in Bankruptcy/Depute Accountant 

Date________________ (insert date) 

*delete as appropriate 

B3268554 4
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 SCHEDULE 3 Regulation 3(4)(c) 

Statutory Declaration of Low Income and Low Assets 
Bankruptcy (Scotland) Act 1985, section 5A 

Part 1 (to be completed by the Accountant in Bankruptcy) 
 
 Insert debtor’s name 
 Insert debtor’s address 
  
  
 Town 
 County 
 Postcode 
 
 Case Reference Number 

This form should be returned to the Accountant in Bankruptcy by 
 Insert date (21 days after date sent to debtor) 

An award of bankruptcy may be refused if this form is not returned by the date shown above. 
 

Part 2 (to be completed by the debtor) 

Please read the notes printed overleaf 

I certify that (please tick all that apply) 
 

  I am in receipt of income support, income-based Employment and Support Allowance, 
income-based jobseekers’ allowance, working tax credit, housing benefit, or council tax 
benefit. 

   
  My weekly income before tax does not exceed the standard national minimum wage for a 

40 hour working week (currently £232.00 per week) 
   

  I do not have any non-exempt assets worth more than £1,000. (There is a list of 
  exempt assets overleaf). 
   

  The total value of my non-exempt assets is not more than £10,000. 
   

  I do not own or jointly own a house or any other heritable property. 

Warning: 

You may be committing a criminal offence if you make a false declaration. The penalty for 
committing such an offence, on summary conviction, may be a fine of up to £5000 or 
imprisonment for up to 3 months or both. 

You may also be liable to bankruptcy restrictions. 
 
__________________________________ (signature) 
__________________________________ (full name) 
__________________________________ (date) 
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Notes 

The Accountant in Bankruptcy will send this form to a debtor who has applied for an award of 
sequestration under section 5(2B)(c)(ia) of the Bankruptcy (Scotland) Act 1985 where it appears 
that the conditions prescribed under section 5A of that Act are satisfied. 

The debtor should complete and return this declaration within 21 days of the date of issue. The 
Accountant in Bankruptcy may refuse to award sequestration on the grounds that this form has not 
been completed. 

Where an award is made on the basis of a statutory declaration the Accountant in Bankruptcy 
will be deemed to be appointed as the trustee in the sequestration. 

The following assets are exempt and are not considered for the purposes of this declaration if 
they are reasonably required by the debtor or a member of their household: 
 

A vehicle (not exceeding £3,000 in value), 
Clothes, 
Medical equipment, 
Things needed for the care and upbringing of children, 
Children’s toys, 
Beds and bedding, 
Household linen, 
Chairs or settees, 
Tables, 
Food, 
Lights or light fittings, 
Heating appliances, 
Curtains, 
Floor coverings, 
Furniture, equipment or utensils used for storing, cooking or eating food, 
Refrigerators, 
Materials for cleaning clothes or the house, 
Furniture for storing clothes, bedding, linen, cleaning stuff and cooking utensils, 
Anything used for safety in the debtor’s home, 
Tools to maintain and repair the home and the things in it, 
Computers and accessory equipment, 
Microwave ovens, 
Radios, 
Telephones, and 
Televisions. 
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 SCHEDULE 4 Regulation 3(4)(d) 

FORM 
Note to Trustee 
 

This form of notice must be used to give notice to a local authority of an application made under 
section 40(1) of the Bankruptcy (Scotland) Act 1985. This notice must be sent before commencing 
proceedings in accordance with section 40(3A) of the 1985 Act. 
 

Notice by 
Trustee in Sequestration, or 
Trustee under a Trust Deed 

 

Of Application to Court to Obtain the Authority of the Sheriff to Sell of Dispose of Rights and 
Interests in a Debtor’s Family Home 
 

To: 
 

(Name of local authority in whose area the property referred to in the application, proceedings or 
calling up notice is situated) 
 

Take note that an application to court has been made as detailed below to obtain the authority of 
the Sheriff to sell or dispose of rights or interests in a debtor’s family home. 
 

(Please give the following information) 
 

Name and address of the trustee: 

Name and address of the trustee’s legal representatives: 

Contact telephone number of the trustee: 

Name of debtor: 

Name of occupier (if not the debtor): 

Full postal address of property referred to in the calling up notice. Notice of default or application 
or proceedings: 

Recording/registration date of the standard security (if applicable): 

Date of application: 

Court in which application made: 
 

(Please give the following additional information) 
 

Describe the family circumstances, for example, information on any children or other family 
members resident in the property; 
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Whether there are any tenants in the property; 

Describe the prospects of the debtor, and his or her family, being able to access alternative 
accommodation to the current family home. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Bankruptcy (Scotland) Regulations 2008 to prescribe new and 
amended forms to be sent to the Accountant in Bankruptcy for debtor applications in respect of the 
functions of the Accountant in Bankruptcy under the Bankruptcy (Scotland) Act 1985 as amended 
by the Home Owner and Debtor Protection (Scotland) Act 2010. 

Regulation 3(4)(d) prescribes the form of notice to a local authority to be used by a trustee in 
proceedings to sell or dispose of any right or interest in a debtor’s family home under 
section 40(1) of the Bankruptcy (Scotland) Act 1985 and regulation 3(1) provides for the notice to 
be sent by post or transmitted electronically to the local authority. 
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Draft Regulations laid before the Scottish Parliament under section 72(2) of the Bankruptcy 
(Scotland) Act 1985 for approval by resolution of the Scottish Parliament. 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2010 No.  

BANKRUPTCY 

The Protected Trust Deeds (Scotland) Amendment 
Regulations 2010 

Made - - - - 

Coming into force - - 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 
section 20(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2007(a) and section 13(2) of the 
Home Owner and Debtor Protection (Scotland) Act 2010(b) and all other powers enabling them to 
do so. 

In accordance with section 72(2) of the Bankruptcy (Scotland) Act 1985(c), a draft of these 
Regulations has been laid before and approved by resolution of the Scottish Parliament. 

Citation, commencement and extent 

1. These Regulations may be cited as the Protected Trust Deeds (Scotland) Amendment 
Regulations 2010 and come into force on [    2010]. 

Interpretation 

2.—(1) In these Regulations— 
“the Act” means the Bankruptcy (Scotland) Act 1985; 
“the 2008 Regulations” means the Protected Trust Deeds (Scotland) Regulations 2008(d); 
the “family home” is as defined in section 40(4) of the Act(e); and 
“trust deed” is as defined in section 5(4A) of the Act(f). 

(2) Any reference in these Regulations to anything done in writing or produced in written form 
includes a reference to an electronic communication, as defined in the Electronic Communications 
Act 2000(g), which has been recorded and is consequently capable of being reproduced. 

                                                                                                                                            
(a) 2007 asp 3.  Section 20(1) amends para 5 of Schedule 5 to the Bankruptcy (Scotland) Act 1985. 
(b) 2010.  Section 13(2) amends para 5 of Schedule 5 to the Bankruptcy (Scotland) Act 1985. 
(c) 1985 c.66.  Section 72(3)(b) is amended by section 13(1)(b) of the Home Owner and Debtor Protection (Scotland) Act 

2010. 
(d) SSI 2008/143. 
(e) Section 40(4) was amended by section 10 of the Home Owner and Debtor Protection (Scotland) Act 2010. 
(f) Section 5(4A) was  amended by section 10 of the Home Owner and Debtor Protection (Scotland) Act 2010. 
(g) 2000 c.7. Section 15 of the Electronic Communication Act 2000 (c.7) contains a definition of “electronic communication”. 
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(3) Any reference in these Regulations to a ‘regulation’ or a ‘schedule’ shall be a reference to a 
regulation of or a schedule to the 2008 Regulations. 

Amendment of the 2008 Regulations 

3. The 2008 Regulations shall be amended in terms of regulations 4 to 11 of these Regulations. 

Amendment of regulation 3 

4. In regulation 3 insert “as a protected trust deed” after “recorded” and before “by”. 

Amendment of regulation 6 

5.—(1) For regulation 6(1) substitute— 
“(1) The trust deed must state— 

(a) that subject to paragraph (3), all the debtor’s estate (other than property listed in 
section 33(1) of the Act or which would be excluded from vesting in a trustee of a 
sequestrated estate under any other provision of that Act or other enactment or 
which in terms of the trust deed is stated as not to be conveyed to the trustee) is 
conveyed to the trustee; and 

(b) details of any creditor to be excluded from the trust deed in terms of section 
5(4A)(b)(i) of the Act; details of the debt to be excluded, and that any excluded 
creditor has consented, subject to the trust deed being acceded to by the notified 
creditors in terms of regulation 9(2), to be excluded from voting in respect of the 
trust deed and drawing a dividend.”. 

(2) After regulation 6(2) insert— 
“(3) Notwithstanding paragraph (1), the family home of the debtor is presumed not to be 

conveyed in terms of the trust deed to the trustee unless the trust deed states that it is 
included in the trust deed. 

(4) Where it is proposed that a creditor in terms of section 5(4A)(b)(i) of the Act is to be 
excluded from a trust deed in respect of any debt, the creditor must, before the trust deed is 
entered into, consent in terms of the form of Form 1A set out in Schedule 1 to these 
Regulations, subject to the trust deed being acceded to by the notified creditors in terms of 
regulation 9(2), to be excluded in respect of any debt. 

(5) Where a creditor is excluded in respect of any debt, the creditor shall not be 
discharged in respect of the debt by a protected trust deed not shall the creditor, unless the 
creditor has agreed to the contrary, be precluded from petitioning for the sequestration of 
the debtor.”. 

Recording in Register of Insolvencies 

6. For regulation 7 substitute— 

“Recording in the Register of Insolvencies 

7.—(1) Forthwith after the trust deed has been delivered to the trustee, he or she must 
send to the Accountant— 

(a) a copy of the trust deed; 
(b) a copy of the signed statement referred to in regulation 6(2)); and 
(c) a copy of the notice of trust deed in the form of Form 2A set out in Schedule 1 to 

these Regulations. 
(2) On receipt of the documents listed in paragraph (1), the Accountant must forthwith 

record the trust deed and the notice of trust deed referred to in regulation 7(1)(c) in the 
Register of Insolvencies.”. 
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Amendment of regulation 8 

7. Regulation 8 is amended as follows— 
(a) for “of publication of the notice referred to in regulation 7” substitute “on which the 

notice referred to in regulation 7(1)(c) is recorded in the Register of Insolvencies; and 
(b) after sub-paragraph (viii) insert— 

 “(ix) a statement by the trustee of the existence of any trust deed terminated by the 
debtor in the 6 month period preceding the date of the current trust deed.”. 

Amendment of regulation 9 

8. For regulation 9 substitute— 

“Accession by creditors to the trust deed 

9.—(1) The trust deed must be acceded to by the notified creditors (other than any 
excluded creditor). 

(2) The trust deed will be deemed to be acceded to by the notified creditors, unless within 
the relevant period the trustee has received notification in writing from a majority in 
number or not less than one third in value of those creditors that they object to the trust 
deed. 

(3) Where notified creditors do not accede to the trust deed in terms of paragraph (1) the 
debtor may terminate the trust deed in a written letter to the trustee. 

(4) A letter of termination in terms of sub-paragraph (3) does not discharge the debtor 
from any debts and obligations under the trust deed. 

(5) On receiving termination in writing from the debtor, the trustee will— 
(a) notify the creditors in writing that the trust deed has been terminated and that the 

trustee shall be deemed to have been discharged by the creditors; and 
(b) send a copy of the written notification referred to in sub-paragraph (5)(a) to the 

Accountant. 
(6) The termination of the trust deed will not affect the entitlement of the trustee under 

regulation 18 to remuneration for work done in administering a trust deed.”. 

Amendment of regulation 10 

9. For regulation 10 substitute— 

“Registration of protected status 

10. As soon as reasonably practicable after the expiry of the relevant period, the trustee 
must send to the Accountant for registration in the Register of Insolvencies— 

(a) a copy of the consent form referred to in regulation 6(4); 
(b) a statement by the trustee that those creditors, if any, who have objected in writing 

to the trust deed during the relevant period do not constitute— 
 (i) a majority in number of the creditors; or 
 (ii) one third or greater in value of the creditors; 

(c) a copy of the statement of the debtor’s affairs referred to in regulation 8(c); and 
(d) a statement in the form of Form 3 set out in Schedule 1 to these Regulations of 

anticipated realisations from the protected trust deed, 
and the Accountant shall forthwith record the trust deed as a ‘protected trust deed’ 
in the Register of Insolvencies.”. 
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Amendment of regulation 19 

10. In regulation 19 after paragraph (1) insert— 
“(1A) A refusal by the debtor to consent to the sale of his or her family home will not be 

deemed to be a failure to meet his or her obligations for the purpose of regulation 19(1).”. 

Amendment of Schedule 1 

11. In Schedule 1— 
(a) revoke Form 1 (notice in Edinburgh Gazette by trustee under a trust deed for the benefit 

of creditors); 
(b) insert as new Form 1A (consent of creditors to be excluded from a trust deed) the form set 

out in Schedule 1 to these Regulations; and 
(c) insert as new Form 2A (notice of trust deed) the form set out in Schedule 2 to these 

Regulations. 

Transitional 

12. These regulations apply in respect only of trust deeds entered into after the coming into force 
of these Regulations. 
 
 
 
 
 
 
   
 Authorised to sign by the Scottish Ministers
St Andrew’s House,
Edinburgh
  2010
 

 SCHEDULE 1 Regulation 5

FORM 1A 
Consent of Creditor to be excluded from a Trust Deed 

 

Part 1 (to be completed by debtor or prospective trustee) 

Creditor’s details 
 

 Insert creditor’s name 
 Insert creditor’s address 
  
  
 Town 
 County 
 Postcode 
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Particulars of debt 
 

Amount £ (see note 5 overleaf) 
Description   
Reference   

 

Debtor’s details 
 

 Insert debtor’s name 
 Insert debtor’s address 
  
  
 Town 
 County 
 Postcode 

 

Details of projected realisations from Protected Trust Deed 
 
 
 

Part 2 (to be completed by Creditor) 
 
 

I consent as a creditor of the debtor that the above described debt shall not participate in any trust 
deed entered into by the debtor in terms of the draft trust deed attached provided it achieves 
protected status. 

I understand that if the debt is excluded from the trust deed 
• my rights to recover the specified debt are not affected nor, subject to any agreement to 

the contrary, my right to petition for the sequestration of the debtor; 
• the terms of repayment of the debt are not affected, and 
• I will not vote in respect of any trust deed entered into by the debtor in terms of the draft 

trust deed attached nor receive a dividend under the trust deed and that the discharge of 
the debtor in terms of the trust deed shall not discharge the above described debt. 

 

This consent will expire on a trust deed in terms of the draft deed being entered into by the debtor 
and achieving protected status or within 3 months of today’s date, whichever is earlier. 

Signed __________________________________ (excluded creditor) 

Date _____________________ 

Signed _________________________________ (Creditor/creditor’s authorised representative) 

Date _____________________. 
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 SCHEDULE 2 Regulation 5 

FORM 2A 
NOTICE OF TRUST DEED 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Protected Trust Deeds (Scotland) Regulations 2008 to implement 
changes entailed in relation to trust deeds in consequence of the provisions in section 10 of the 
Home Owner and Debtor Protection (Scotland) Act 2010. Section 10 of that Act amended the 
definition of trust deed in section 5(4A) of the 1985 Act, so that a trust deed could become 
protected even if the family home of the debtor was not comprised in the assets of the debtor 
which are conveyed to the trustee. At present all the debtor’s assets must be conveyed except 
property listed in section 33(1) of the 1985 Act or which would be excluded from vesting in a 
trustee of a sequestrated estate under any other provision of that Act or other enactment. The 
amendment of the definition of trust deed in section 5(4A) of the 1985 Act also allows Scottish 
Ministers to prescribe further classes of asset that may be excluded, but at present no further class 
of asset is prescribed. 

The exclusion of the family home in a protected trust deed remains subject to creditors’ agreeing 
to the terms of the trust deed according to the statutory majorities, namely that those creditors, if 
any, who have objected in writing to the trust deed during the relevant period do not constitute (i) 
a majority in number of the creditors; or (ii) one third or greater in value of the creditors. 

Section 10 of the Home Owner and Debtor Protection (Scotland) Act 2010 also amended section 
5(4A) of the 1985 Act to allow a creditor to be allowed not to participate in a protected trust deed. 
At present certain debts are by statute excluded like student loans. Where they are excluded by 
statute the creditor is not discharged from his or her debt but in turn does not vote in respect of the 
trust deed as to whether it is protected, does not draw a dividend and remains entitled to 
sequestrate the debtor irrespective of the protected trust deed if the grounds are open. The 
amendment of section 5(4A) of the 1985 Act follows this model with the additional provision that 
any such exclusion must be with the prior consent of the creditor who is to be excluded and again 
subject to creditors’ agreeing to the terms of the trust deed according to the statutory majorities, 
but with the excluded creditor not entitled to vote. This arrangement does not entitle any creditor 
to opt out of the protected trust deed. 

These changes to the definition of trust deed introducing more flexibility to protected trust deeds 
are reflected in the regulations as follows. 

Regulation 4 amends regulation 3 of the 2008 Regulations to the effect that a trust deed becomes 
a protected trust deed after it is registered as such in the Register of Insolvencies. At present there 
is only one recording of the trust deed which is after creditors have acceded to it. The amendment 
to regulation 7 of the 2008 regulations effected by regulation 5 of these Regulations prescribes a 
recording at an earlier stage and therefore there is need to differentiate between that recording and 
the later one after creditors have acceded to the trust deed. 

Regulation 5 amends the statement of the debtor and creditor prescribed by regulation 6(1)(a) of 
the 2008 Regulations, so that it affirms that the trust deed states: 

(a) that the trust deed is to convey all the property of the debtor to the trustee other than 
property excluded by statute (as at present) and property excluded by the terms of the 
trust deed (new); and 

(b) details of any creditor to be excluded and of the debt and of creditor’s consent to be 
excluded and how that exclusion is contingent on the trust deed becoming protected, and 
how exclusion would preclude the creditor from voting in respect of the trust deed 
achieving protected status and drawing a dividend. 

Secondly regulation 5 amends regulation 6 of the 2008 Regulations to add a paragraph (3) to the 
effect that there is a presumption that a family home of the debtor is excluded from the trust deed 
unless it is expressly included in terms of the trust deed. Secondly it amends regulation 6 of the 
2008 Regulations to add a paragraph (4) to the effect any creditor to be excluded in respect of any 
debt must sign a consent Form as set out in the Schedule 1 to the these Regulations and added as a 
new form to those set out in the 2008 Regulations. The prescribed form in the Schedule sets out 
the basis on which the consent is given, namely that it is contingent on the trust deed becoming 
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protected and the excluded creditor has the figures for the projected realisations. Because it is 
envisaged that the consent will be given prior to the trust deed being entered into, the consent is 
given on the basis of a draft form in terms of the trust deed to be entered into. 

Regulation 6 amends regulation 7 of the 2008 Regulations, so that the trust deed documentation 
is now recorded in the Register of Insolvencies as soon as the trust deed is entered into. 

Regulation 9 amends regulation 10 of the 2008 Regulations, to the effect that where the 
conditions for a trust deed achieving protected trust deed status are fulfilled the documentation is 
to be recorded in the Register of Regulation 9 amends regulation 10 of the 2008 Regulations, to 
the effect that where the conditions for a trust deed achieving protected trust deed status are 
fulfilled the documentation is to be recorded in the Register of Insolvencies by the Accountant in 
Bankruptcy, from which time the trust deed is protected. 

   . 
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Submission from Dundee City Council 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
Response - As far as I am aware there was no direct consultation process 
regarding this Bill. Consultation and agreement was carried out via the 
Debt Action Forum which did have a body representing local authorities 
i.e. someone from COSLA. Not aware of any feedback/consultation from 
COSLA to local authorities on this matter. So no comments were made by 
this Council on any parts of this Bill including the financial assumptions. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
Response - See response to 1 - we were not involved in consultation 
process. 

 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
Response - See response to 1 - we were not involved in consultation 
process. 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
Response - Being a local authority I do not see any real financial 
implications for us pertaining to this Bill. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
Response - See response to 4. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Response - As with any new legislation cost implications can be difficult to 
calculate now and into the future, but there seems to have been a 
reasonable and methodical approach taken here covering all parties 
affected.  Explanations of how financial assumptions have been calculated 
are outlined and appeared balanced. 
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Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  

 
Response - See response to 6. 
 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs? 

 
Response - Not that I can foresee. 
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Submission from Glasgow City Council 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and 
if so did you comment on the financial assumptions made? 

No 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
N/a 

3. Did you have sufficient time to contribute to the consultation exercise? 
N/a 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

N/a 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

N/a 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

N/a 
 

Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

Financial Memorandum reflects the costs associated with the bill 
only.   
 

8. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed guidance?  
If so, is it possible to quantify these costs?   

Given memorandum outlines no additional costs for LAs, it is 
unclear if any subsequent legislation would impact. 

 
GCC: 
 
Financial Memorandum outlines at parts 122 & 123 the costs expected to 
arise for Local Authorities in relation to the Bill. This is determined as NIL. 
 
The focus of the Bill is to offer additional Debtor protection to existing debt 
remedies and will offer Local Authorities early notice of households at risk of 
homelessness. 
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From a financial inclusion perspective, this legislation is very welcome as it 
will provide the following:- 
  

 Use of lay representation in home repossession cases instead of only 
qualified solicitors thereby increasing capacity in the sector to assist 
someone facing repossession;  

 All repossession cases will be heard in court thereby allowing a home 
owner the ability to more effectively defend an action for repossession;  

 Extending the debtor protection currently offered for the home in 
bankruptcy and trust deeds;  

 Ensuring that lenders can demonstrate that they have exhausted all 
options before pursuing repossession;  

 Allowing individuals an additional route into bankruptcy where they 
meet specific criteria instead of having to wait for a creditor to take 
court action.  

  
Of course, from a local authority perspective, particularly in relation to 
collecting outstanding debts, there are obvious financial drawbacks here.  For 
example, 

  

 If debtor protection of the family home is extended, this may mean that 
local authorities have to wait for longer for assets to be realized and 
therefore for the outstanding debt to be paid;  

 By extending routes into bankruptcy, more individuals may choose this 
route who have council owned debts and therefore this could impact on 
the level of collections for the council (in the same way reducing the 
bankruptcy period has done);  

 On the other hand, the Council may benefit significantly by the 
protection to the family home as they will not be under the obligation to 
re-house if someone is made homeless through repossession.  
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Submission from Her Majesty’s Stationary Office 
(The Edinburgh Gazette) 

 
Purpose  
 
This submission is in response to the Committee‘s request for comments 
regarding the Financial Memorandum accompanying the Bill. We are grateful 
to the Committee for providing us with the opportunity to offer our comments.  
 
Background  
 
The Controller of Her Majesty‘s Stationery Office (HMSO) and Queen‘s 
Printer, who operates as part of the Office of Public Sector Information within 
The National Archives, is responsible for superintending the production and 
publication of the three Official Journals of the United Kingdom, the London, 
Edinburgh and Belfast Gazettes. The Edinburgh Gazette is Scotland‘s Official 
Newspaper of Record and is able to provide users with a single source of 
regulatory and legal information in print, online and electronic formats.  
 
The Controller contracts with The Stationery Office Limited (TSO) to manage 
the production and publication of the Gazettes on her behalf. This submission 
has been seen by The Stationery Office Limited and they agree with these 
comments. 
 
Our comments follow the specific questions which the Committee has 
included in its questionnaire and relate strictly to the proposals in the Bill to 
abolish certain requirements to advertise in the Edinburgh Gazette.  
 
Consultation 
 
1. Did you take part in the consultation exercise for the Bill. If applicable, 
and if so did you comment on the financial assumptions made? 
 
We are unaware of any public consultation on the Bill. The Debt Action Forum 
produced a set of recommendations for the Scottish Government which we 
would have expected to be subjected to a period of public consultation before 
any legislation was brought forward. 
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 
 
The Financial Memorandum which accompanies the Bill does not benefit from 
any comments which we would have been able to offer during a consultation 
exercise nor the consideration of alternative solutions which we believe could 
have achieved financial savings for the Accountant in Bankruptcy (AIB), 
minimising the need for growth in the AIB‘s headcount and without having a 
dramatic impact upon the Edinburgh Gazette and its users. 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
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N/A 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum? If not, please provide details. 
 
The Financial Memorandum recognises the significant loss of revenue for the 
Edinburgh Gazette though these are not accurately reflected in the Financial 
Memorandum. Similarly the cost savings claimed for the AIB are overstated. 
 
The actual costs of advertising in the Edinburgh Gazette are dependent upon 
the methods used for submission, with significant savings available from 
electronic submission. The actual costs which exclude VAT (which can be 
reclaimed by AIB) are as follows 
 

Costs Actual Cost 
(electronic 
submission) 

Actual Cost 
(other 
submission) 

Cost Assumed in 
the Financial 
Memorandum 

Sequestrations (AIB) £19.13 £22.50 £26.44 

Low Income low Asset 
Sequestrations (AIB) 

£19.13 £22.50 £26.44 

Protected Trust Deeds £47.00  
(72% of PTDs) 

£62.50 
(28% of PTDs) 

£60.00 

 
The AIB currently pay £22.50 per advert whilst 72% of insolvency practitioners 
pay £47 for Trust Deed notices. These are significantly lower than the cost 
assumptions in the Financial Memorandum. Further savings are available. If 
electronic submission was universally adopted then the AIB and insolvency 
practitioners would save more than £200,000 per year compared with the 
assumed costs in the Financial Memorandum. In both cases the method of 
submission is the customers‘ choice. 
 
The actual charges made during the financial year 2008-09 were as follows: 
 

 
Number of 
Notices 

Net Sales 
(excl VAT) Average price 

AIB 11,959  £269,170  £22.51 

Third parties 10,240  £554,847  £54.18 

    

Total 22,199 £824,017 £37.12 

 
Based on the volumes quoted in the Financial Memorandum the possible loss 
of revenues to the Edinburgh Gazette would be as follows: 
 

 Notices 

Sales 
(excl 
VAT) 

Average 
price 

AIB Sequestrations - Electronic 15,000 286,800 19.12  
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Third Party Trust Deeds - Electronic 8,000 376,000 47.00  

    

Total 23,000 662,800 28.82 

 
These figures assume that AIB would be paying the electronic submission 
price (£19.12, rate in FM is £26.44) and Non-AIB pays electronic submission 
price (£47.00). The cost saving is therefore significantly overstated in the 
Financial Memorandum. 
 
5. Are you content that your organisation can meet the financial costs 
associated with the Bill? If not, how do you think these costs should be met? 
 
There are no direct financial costs to HMSO arising from implementation of 
the Bill. Personal insolvency advertising is, however, at the heart of the 
Edinburgh Gazette accounting for 67% of sales in the first nine months of 
2009. Its withdrawal could bring into question the financial viability of a 
separate official newspaper for Scotland. Should the requirement be 
terminated then employment at the contractor, TSO, will fall. Because the 
print, indexing and other elements, which are contracted out to other SMEs, 
will no longer be required, this reduction in Scottish employment will be 
greater than the two recruits that the AIB plans to make. As a specialist in 
legal and public advertising, the Edinburgh Gazette will not benefit from any 
counter-balancing benefit of the economic recovery in terms of advertising 
volumes. 
 
6.  Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 
 
No comment. 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 
 
No comment. 
 
8. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed guidance? If 
so, is it possible to quantify these costs? 
 
Scottish insolvency notices and other information benefit from being part of a 
broad portfolio of public notices, both within Scotland and across the United 
Kingdom. This is enabling the Edinburgh Gazette to acquire additional 
functionality for minimal cost. Online viewing is higher than could be achieved 
on a standalone basis and continues to increase whilst the print subscriptions 
have been stable in recent years. Some customers have elected to take 
electronic datafeeds so that they have the information readily available to 
them. 
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Investment continues with a Microsoft Word template which will reduce the 
effort of advertisers and is currently being installed with customers. In addition 
72% of Trust Deed notices are submitted by webform benefiting from a lower 
cost and reduced administration. There are plans to work with software 
providers to build Gazette submission into insolvency practitioners‘ own case 
management software, to increase efficiency for both parties which will be 
reflected back in lower costs. The technologies developed for capturing the 
data for publication in the Gazettes are also being utilised elsewhere as new 
systems are developed for the drafting and capture of subordinate legislation 
by the Scottish Government. 
 
Alan Pawsey 
Head of Legislation and Publishing Services 
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Submission from R3 (Trade body representing insolvency practitioners) 
 

Introduction 
 

1. R3, on behalf of its members, welcomes the opportunity to submit to 
the Finance Committee, its views on the Financial aspects of the 
proposed Home Owner and Debtor Protection (Scotland) Bill.(―The 
Bill‖) 

 
2. R3 is the Trade Body for Licensed Insolvency Practitioners (―IP‘s‖) in 

the UK and   represents 97% of all IP‘s in the United Kingdom. IP‘s 
deal with both personal and business insolvencies and are ―at the 
sharp end‖ in terms of dealing with and understanding the present 
pressures and issues at work in the economy. 

 
3. Having been excluded form membership of the Debt Action Forum and 

not invited to make submissions to the Local Government and 
Communities Committee, R3 would welcome the opportunity to make 
oral representations to the Finance Committee on the terms of this Bill. 

 
Lack of Consultation 
 

4. Whilst entirely supportive of measures designed to provide a level of 
protection to vulnerable individuals and their homes during these 
difficult economic times, and to ensure that all individuals have access 
to an appropriate form of debt relief, R3 has a number of significant 
concerns with the proposals outlined in the Bill and, perhaps more 
importantly, with the process which led to the Bill being prepared and 
published. These concerns are set out below before comments are 
made on the financial aspects of the Bill. 

 
5. R3‘s concerns are in relation to the lack of consultation with all relevant 

stakeholders during the Debt Action Forum (―DAF‖) process and the 
inference and promise by The Accountant in Bankruptcy (―AIB‖) that 
the Bill would deal with matters which were subject to ―broad 
agreement‖ by the Debt Action Forum (―DAF‖). 

 
6. The Minister for Community Safety, Fergus Ewing, set up the Debt 

Action Forum (DAF) to consider what actions could be taken to help 
debtors in the current economic climate.  Certain bodies involved in 
debt issues were invited to take part in the discussions however the 
composition of DAF was extremely lop sided in favour of the public 
sector, and excluded significant stakeholders. In particular the views of 
unsecured creditors were not represented on DAF, nor were their 
views and opinions considered in either the DAF report or in drafting 
the Bill.  Neither The Insolvency Exchange (―TIX‖) nor Max Recovery, 
who represent a very large percentage of unsecured creditors with 
claims in Trust Deeds and sequestrations, were invited to participate in 
DAF 
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7. Despite requesting to participate in DAF, R3, as the largest 
representative body for IP's, were refused attendance by the 
Accountant in Bankruptcy. 

 
8. The Bill seeks to remove the family home from the protected trust deed 

process and to introduce a new route in sequestration, the Certificate 
for Sequestration.  It also seeks to remove to two grounds for 
sequestration, a debtor‘s petition with creditor‘s concurrence and on 
the basis of a failed trust deed.  It also removes the requirement to 
advertise in the Edinburgh Gazette. 

 
9. Following publication of the final DAF Report, the AIB and Scottish 

Government commented that only the matters which were subject to 
―broad agreement‖ at DAF would be contained in the Bill. 

 
10. In relation to the exclusion of the family home from the Protected Trust 

deed process the final DAF report also stated:  
 

―There was no consensus reached in relation to the options tabled in 
the paper. Members (of DAF) accepted that the whole subject of 
action against property was complicated and affected a lot of areas. 
They agreed that this paper raised a number of issues which should 
only be considered after a full public consultation‖ 

 

11 Again, there has been no public consultation on this matter despite 
what was promised in the DAS Report. R3 considers that this failure to 
properly consult merits a formal complaint about the conduct of the 
AIB‘s office and other Government Departments under the Civil 
Service Code, and intends to proceed with such a complaint in the 
event that proper consultation is not forthcoming. 

 
12 The proposals contained in Part 2 of the Bill were not discussed by 

DAF and have been subject to no consultation whatsoever. R3 does 
not understand why measures which will result in a significant change 
to the personal insolvency regime in Scotland have been included 
within a bill which is intended to deal with providing protection for the 
family home in circumstances where a secured creditor may wish to 
instigate repossession proceedings, nor do we understand why these 
proposals have not been subject to full public consultation. 

 
13 The measures set out I Part 2 of the Bill will, if enacted as drafted, 

result in a significant reduction of consumer choice by appointing the 
Accountant in Bankruptcy to be Trustee in all Certificate appointments. 
This restriction in competition may well fall foul of EEC anti competition 
rules and seems to totally contradict the SNPs manifesto pledge of 
promoting ―small government‖. It also contradicts a statement made by 
Fergus Ewing to IP representatives that he had no desire ―to oversee a 
burgeoning state empire‖ or to see ―significant swathes of insolvency 
work taken away from the private sector‖. If the Bill is passed as 
drafted, this is exactly what will happen.   
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Financial Impact 
 
1. The Bill seeks to bring a new route to sequestration of a Certificate for 

Sequestration.  R3 wonders what evidence there is to support the 
Accountant‘s estimate that there will be an additional 500 new 
applications (we presume per annum?) as a result of this change. In 
this regard we would suggest that the example of the introduction of 
the LILA route in to sequestration should be examined. In that case 
The Accountant in Bankruptcy under estimated the likely demand for 
this new route by a factor of approximately 3 times.  

 
2. R3 estimates that to administer a ―normal‖ sequestration with very few 

assets (which most certificate cases are likely to be) in a manner which 
satisfies both legislation and an IPs licensing body in terms of the 
quality of the work carried out, suitably experienced and qualified staff 
are likely to spend in the region of 30 hours a year. The Accountant is 
on record as saying her agency does not employ any qualified staff, so 
her staff are likely to have to spend more time. On a salary and 
overhead recovery basis we cannot understand how the Accountant 
has indicated that the average cost of administering a Certificate for 
Sequestration cases would be £200 per case (considerably less than 
the £500 previously quoted). This figure seems excessively low and it 
is unclear as to how the Accountant has reached these figures.  The 
Accountant has been asked on several occasions to provide figures to 
substantiate her estimates but has been unwilling or unable to do so. 
We would suggest that this is because they are unrealistic and that the 
actual ―fully costed‖ cost per case is likely to be much higher. 

 
3. The Accountant in Bankruptcy has also advised that she will require to 

employ a further 4½ extra staff to administer the extra work load.  
Again it is unclear how she reached these figures or how much extra 
costs will be incurred in respect of training the extra staff. 

 
4. It is worth making the point that all this work is being carried out at 

present by experienced IP‘s who are licensed and monitored. The 
Accountant is not licensed nor is the quality of the work (and hence 
returns achieved to creditors) achieved by her office subject to 
independent scrutiny or monitoring. At present all this work is self 
funding with NO recourse to the public purse. The criterion that the 
Accountant in Bankruptcy be appointed in all Certificate cases 
therefore has no supportable economic basis.   The public purse is 
already under huge pressure and the public sector share of GDP too 
high.  R3 can see no argument to support a transfer of work which is 
currently done with no risk of cost to the public purse to a Government 
agency when IP‘s already provide an efficient service with no recourse 
to public funds. 

 
5. Abolishing the requirement to advertise sequestration appointments in 

the Edinburgh Gazette has been estimated to save the Accountant‘s 
office £396,000. However, it is disingenuous to view this saving in 
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isolation. Clearly there will be an equivalent loss of revenue to the 
Gazette, so there will be no net saving to the public purse. 

 
6. The proposals to remove the Family Home from the Protected Trust 

deed process will also have a far reaching impact.  The exclusion of 
equity from the estate assets will be of great concern to unsecured 
creditors, including HM Revenue and Customs, lending institutions, 
small tradesmen and personal creditors who would expect to recover 
their outstanding debts from the available assets.  If the family home is 
excluded in Trust Deeds but not in sequestrations, unsecured creditors 
will simply vote against the Trust Deed proposal with the expectation 
they will receive a substantially higher dividend in a sequestration. This 
will result in a significant reduction in the total number of Trust Deeds 
but a corresponding increase in the number s of sequestrations. 

 
7. Institutional lending to individuals and small businesses is based on a 

risk assessment. If lenders felt assets were being removed from their 
reach and would not be available to them in the event of the borrower‘s 
insolvency, they would increase the price of credit and restrict its 
availability. There is a real risk that credit in Scotland would become  
far more difficult to obtain and much more expensive than in England, 
Wales and Northern Ireland and lead to a two tier framework with the 
consumer in Scotland being hugely disadvantaged. 

 
8. The Scottish economy is dependant on consumer spending to boost 

activity and aid the recovery from the current recession. Any decline in 
the availability of consumer credit will have a negative impact on this 
process to the detriment of the Scottish economy. 

 
9. R3 canvassed its members regarding the financial implications and 

impact the Bill would have on their practices. Over 90% of respondents 
stated that the Bill would have a negative impact on their practices and 
would inevitably lead to them making redundancies in respect of both 
their part-time and full time staff.  Whilst it is hard to quantify how many 
staff might be affected, estimates ranged from 1 to 14 per practice 
(which in itself casts doubt on the Accountant‘s estimate of how many 
additional staff she might require), it is important that the loss of 
Corporation Tax and National Insurance and additional state benefit 
costs arising from these redundancies should be taken into account in 
calculating the financial impact of what is proposed. 

 
10. I have set out as an appendix to this submission, on a non attributable 

basis, just one of the responses received from R3 members to the 
questions they were asked to answer to aid the preparation of this 
submission. I would ask the members of the committee to pay 
particular attention to this response, which is representative of many 
that were received, in light of the comments made in the body of this 
submission.  
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11. Whilst supportive of the measures set out in Part 1 of the Bill, R3 thinks 
the measures set out in Part 2 are not required, have significant 
―unforeseen consequences‖, have not been subject to the proper 
consultation process and would, if brought in to law, have a significant 
negative effect on the Scottish economy. We would respectfully 
suggest that these measures should be removed from the Bill. 

 
Appendix 
 
All R3 members in Scotland were sent the following questions to answer to 
help in the preparation of this submission. These questions were aligned, as 
far as possible, with those set out in the Committee‘s invitation to submit 
written representations, dated 8 October 2009.  
 

Q1.  If the Home Owner and Debtor Protection (Scotland) Bill is 
brought in as it stands, would it have a negative impact on 
staffing levels at your practice?   

 
Potentially would lead to redundancy or lower pay increases due to lower 
realisation and lower case numbers 
 

If you think it would have a negative impact on staffing levels, 
how many a) full time and b) part time staff do you think are at risk 
of being made redundant?   
 

·a) Number of full time employees:  1 (out of a ten staff practice) 
·b) Number of part time employees: Not applicable 
 

Q2.  Does the Financial Memorandum adequately reflect the 
financial impact the legislative changes would have on your 
practice? 
 

Absolutely not, which is in no way surprising given the AiB‘s past performance 
with statistics and projections 
 
If not, in what way?  Please write in: 
 
The AiB have estimated the new Certificate of Sequestration will result in 
approximately 500 cases per annum.  Having significantly underestimated the 
impact of LILA which resulted in some 12,681 applications during 08/09, it is 
unclear how they obtain their figures.   My own practice turns away 
approximately 20 enquiries per annum in relation to debtors who are above 
the LILA criteria, have insufficient income for a Trust Deed contribution or 
DAS and have no means of proving apparent insolvency.  I would suggest 
that my practice sees a fraction of individuals looking for debt assistance and 
if my own experience is reflected across insolvency practitioners, Money 
Advice and CAB, I would be astonished if the new Certificate of Sequestration 
results in only 500 cases per annum. 
 

528



In addition to this,  and from experience,  I would suggest that removing the 
heritage from Protected Trust Deeds, will result in greater numbers of 
objections from creditors leaving these debtors with no option but to use a 
Certificate of Sequestration thus appointing the AiB as Trustee.   The AiB lose 
the supervision fee of £200 in the Trust Deed, have a net loss of £200 per 
case (according to their statistics) and gain only £100 in respect of the debtor 
application fee. 
 
I suspect that the net saving shown overall is significantly overstated and that 
this will be mitigated by the increase in staff costs that would be required. 
 
In addition to this, the Financial Memorandum states no financial loss to 
Insolvency Practitioners.  Quite frankly, this is a significantly wrong 
assumption.  Even if the AiB projections of 500 additional cases per annum 
are correct, of these 500 cases,  there will be a percentage that relate to failed 
Trust Deeds.  IPs will no longer be able to act as the AiB will replace them as 
Trustee.  As the AiB state that the average Trustee fee and outlays in a Trust 
Deed are approximately £4,900, this will result in a loss to IPs.   
 
Removing the family home will result in lower realisations, thus lower fee 
income and also lower dividends to creditors.  How this equates to a neutral 
cost change to IPs is baffling. 
 
Further case numbers will be lost to the AiB in respect of debtor applications 
where the supporting document is a Certificate of Sequestration as only the 
AiB can be Trustee in these cases. 
 

Q3.  If the Bill is brought in as it stands, which of the following 
impacts, if any, do you think it would have on the wider Scottish 
economy?  Please select all that apply.   
 

· Higher borrowing costs - yes, greater perceived risk by creditors, larger 
bad debt provision that has to be accounted for 

· Increased reluctance to lend - yes, as above 
· Reduced availability of credit – yes, as above 
  Increased price of loans – not clear 
· The creation of a two tier lending system (i.e. one in England and one 

in Scotland) – not clear 
· Increased number of people on benefits – unknown 
 
If you think there will be any other implications for the Scottish 
economy, please share them with us: 
             
As an Insolvency Practitioner with almost thirty years experience, it is in my 
interests and the financial interests of my practice to see an increase in 
insolvency work and with that being said, it would be logical to assume that I 
would welcome any legislation that will result in a potential increase in work.  
Regardless of the fact that the majority of new cases would result in the AiB 
being appointed, the fact remains that over 80% of cases have to be 
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outsourced to private practitioners due to the fact that the AiB have neither the 
resources, experience or ability to administer same. 
 
I do not, however, welcome such a change.  Over the past few years, there 
has been a significant change in attitude towards credit and Banks and 
lending institutions are seen as being anonymous entities which can well 
afford the level of bad debt being incurred.  Whilst I agree that the major 
Banks are, to a degree, responsible for poor lending practices, the reality is 
that by now refusing to lend, there is a signicant effect on small business, sole 
traders, etc etc.   HMRC are significantly affected by insolvency procedures 
as are local authorities.  The effect of this has consequences for all tax 
payers.  
Whilst the AiB has a stated aim of becoming cost neutral,  it would appear that 
this will be achieved by making insolvency proceedings easier to enter into,  
the AiB benefits from additional fees through higher case numbers and  
application fees.  Using the AiB‘s statistical data, they have a shortfall of some 
£4million or thereabouts per annum but I would respectfully suggest that the 
cost to small business, lending institutions,  HMRC and local authorities would 
be significantly higher than this cost. 
 
The costs of the AiB having relocated twice in the past few years, lost it‘s 
entire staff and had to replace same, invested in a software package that is 
far from adequate are not costs that should cause the taxpayer to suffer any 
further loss. 
 
We are also in danger of creating a perception that credit does not have to be 
repaid.  Sequestration and Protected Trust Deeds have a significant effect on 
individuals – we should not be encouraging a simplified process whereby an 
individual pays £100, fills in an application form and simply has their debts 
written off.  The low take up of the DAS scheme reflects that individuals 
generally, if offered a way of writing off their debt or repaying it at at an 
affordable level over a number of years, will opt for the sequestration option in 
the majority of cases.  This cannot be encouraged and I do not belive that 
creditors welcome such a possibility given the potential increase in losses that 
they will incur.  Perhaps obtaining meaningful financial projections from 
creditor representatives would have provided some balance to the figures 
shown on the Financial Memorandum and shown that any cost savings to the 
AiB would be borne by a higher burden overall to tax payers 
 

Q4.  What impact will the Bill, if passed, have on your business?  
 
If case numbers reduce by only 10%, my practice will have to make 
redundancies.  There will be further costs in respect of training staff in respect 
of the new legislation but these can be contained. 
 
Please feel free to add any other comments: 
 
There is a perception amongst Scottish IPs that the office of the Accountant in 
Bankruptcy has been hostile to the profession since the appointment of Gillian 
Thompson.  This is unfortunate and would appear to colour our opinions of 
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any change to legislation.  It is however clear that the AiB has expanded to 
fulfil many additional functions over the past seven years and there is 
increasing concern that this expansion has put the AiB in a position whereby 
that Agency is not only responsible for supervision of insolvency proceedings, 
but now implements policy and uses that policy to improve their own level of 
funding.  There is serious and indeed legitimate concern that the AiB has 
become driven more by political consideration than the needs of the various 
stakeholders involved in the insolvency processes.  This is unfortunately 
evidenced by the Debt Advice Forum and their failure to involve significant 
creditor representatives and indeed, sufficient representation from the 
insolvency profession.  The AiB does not engage in meaningful dialogue with 
the profession and there is a perception that we have moved away from the 
very fundamentals of insolvency procedures which is to protect the interests 
of the creditors whilst allowing a debtor financial relief.   
 
ICAS have provided clear evidence that the family home is not at risk in the 
vast majority of insolvency cases and we are creating a solution to a problem 
that simply does not exist.   Whilst I wholly support protecting family members 
from eviction,  the reality is that Banks have to be able to recover the monies 
due to them otherwise, we all, as taxpayers, and citizens, suffer the financial 
costs.  I honestly and sincerely do not think that the new measures contained 
within the Bill would have arisen had the various Banks not received such a 
significant injection of funding from the Government and believe that the 
Government has to be seen by the public as redressing the balance 
somewhat.  I understand this but do not believe that the full consequences 
have been considered. 
 
Furthermore, there has to be recognition that the steps taken by a Trustee to 
recover the equity in a family home are subject to the consent of a Sheriff.  
The Courts have the time and resources to consider the overall impact, both 
financially and personally, on a debtor and his family and make considered 
and difficult decisions.  This affords a debtor a significant level of protection 
already and the proposed changes as they apply to insolvency simply are not 
needed.  The time and resources spent investigating a problem that does not 
exist could perhaps have been invested elsewhere. 
 
There is also a genuine and heartfelt belief within the insolvency profession 
that we have progressed significantly within the past few years.  We have 
entered into dialogue with creditors, have given the needs of the debtor higher 
consideration, and generally endeavour to carry out our functions with the 
highest professional standards and integrity. 
Insolvency Practitioners are highly qualified and highly regulated.  The same 
cannot be said of the Accountant in Bankruptcy staff.  The figures given for 
staff salaries for in the Financial Memorandum are in the region of £20,000 to 
£29,000 per annum plus benefits.  The former Accountant in Bankruptcy 
stated to the profession very recently that she could not expect qualified 
insolvency staff to work for the Agency on these salaries.  With the greatest of 
respect, salaries in the private industry fall well within these levels and staff 
are expected to obtain even basic qualifications.  Instead we have an Agency 
with unqualified staff, insufficient experience and resources expecting to take 
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the place of insolvency practitioners who are subject to a significant degree of 
scrutiny. 
 
I do not wish for this to be seen as an attack on the AiB but it has to be 
recognised that if the AiB are to be responsible for supervision, policy and 
case administration,  there is a conflict of interest that we, as IP‘s would not 
be able or allowed to reconcile. 
 
Ministers must surely see that such a conflict exists and that the public are not 
best served by an Agency that requires to take such factors into 
consideration.  Are they aware that best practice in the insolvency profession 
requires an IP or suitably qualified or experienced staff to meet with debtors?  
The AiB provide advice by way of leaflet or telephone.  An insolvency 
practitioner provides advice face to face, for free, and explains how insolvency 
proceedings affect that individual.  
 
I wholly support the AiB as a supervisory body, I cannot however support 
them taking the role of Trustee in Protected Trust Deeds or Sequestrations 
when it is clear that they do not and cannot provide the same levels of 
professional service as insolvency practitioners.  
 
I cannot support legislation that will result in a poorer service to debtors, a 
lack of regard for creditors and an encouragement to write off debt simply on 
the basis of cost savings to the public purse.  I also believe that meaningful 
consultation is required to enable all parties affected by the proposed changes 
in the Bill to make representations otherwise further time and resources will 
have to be spent in later years ( as is currently the case ) in rectifying 
legislation which has been ill considered and implemented. 
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Submission from Scottish Court Service 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 
 
There was no formal consultation but SCS took part in the 
discussions on the implementation of the recommendations made in 
the report from the Repossessions Group, and commented on the 
financial assumptions at that stage. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
Yes 

 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
SCS had sufficient time to comment on the implementation of the 
recommendations made in the report from the Repossessions Group, 
as noted above. 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
Yes 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
SCS have noted that they will incur additional costs.  These costs will 
be met by budget transfer from the Accountant in Bankruptcy. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Yes 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
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N/A 
 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs? 

 
N/A 
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Submission from the Scottish Legal Aid Board 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and 
if so did you comment on the financial assumptions made? 
 
The Board was represented on both the Debt Action Forum and its 
Repossession Subgroup, the recommendations of which led to the 
provisions in the Bill. As part of the preparation of the Explanatory Notes, 
the Board was asked to provide estimates of the impact of the Bill on the 
legal aid fund and the Board‘s running costs. The Board also commented 
on the assumptions regarding the estimated costs to the advice sector of 
the repossession provisions.  

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
Yes. 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
The Board was asked for views at the same time as other members of the 
Repossession Subgroup, in mid-July. Views on likely costs were 
requested within 10 days, but the Board was not able to meet this 
timescale, in part because of the complexity of estimating both costs and 
volumes. The legal aid costs could only be estimated on the basis of 
additional information about the projected number of repossession actions 
and the likely impact of the Bill on the number that would be defended. 
Following clarification by Scottish Government officials as to the underlying 
assumptions, the Board‘s final contribution to the Financial Memorandum 
was made in early September. 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
 
As noted above, and as set out in the Financial Memorandum itself, 
estimating the impact of any new legislative provisions on legal aid 
expenditure is complex. We believe that these complexities have been 
properly described and taken into account in the Financial Memorandum. 
The FM stresses that the estimated costs are based on a ‗worst case 
scenario‘ regarding both take up of the provisions and the extent to which 
representation is provided by solicitors operating under the demand-led, 
case by case legal aid system.  
 
As the FM states, we expect these costs to be an upper limit and would 
expect them to be very much lower in practice. There are a number of 
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reasons for this, but primary amongst them is that additional targeted 
resource has already been made available for advice agencies to respond 
to additional demands flowing from the recession, including in relation to 
repossession. The Board recently announced that the additional funds 
made available by Ministers would be used to support additional solicitors 
employed by the Board, enhancement to the seven existing in-court advice 
services and 16 projects involving a mix of lay and solicitor advisers. We 
expect that these services will pick up a great deal of the additional 
casework that may arise form the Bill‘s provisions, thereby reducing the 
additional costs set out in the FM (both to legal aid and for the advice 
sector). 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 
 
As noted above and in the FM, funds have already been made available 
for the period to March 2011. To the extent that additional demands are 
placed on the general legal aid fund, these costs require to be met by the 
Scottish Government (the legal aid budget is not capped). While it is really 
for the Scottish Government to confirm whether such additional costs can 
be accommodated, our current forecast of legal aid expenditure for the 
next two years suggest that the budgetary provision for legal aid made by 
the Scottish Government is sufficient to cover both forecast expenditure 
and, should it be necessary, the level of additional expenditure set out in 
the FM. 
 
The FM did identify small additional running cost in the Board‘s Grant-in-
Aid if civil legal aid applications increase after 2010/11. The Board is 
content it can meet these costs. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 
 
Yes. As noted above, the FM has erred on the side of caution and, if 
anything, legal aid costs are likely to be lower than set out. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 
No comment. 
 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   

 
No comment. 
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Submission from W.D. Robb & Co 
 

Consultation 
 

1.  To my knowledge there has been no formal consultation exercise in 
connection with the Bill. 
I was not part of the DAF Forum and therefore I was not in a position to 
offer an opinion until the Bill was published on the 2nd of October 
2009. I did submit written evidence to the Local Government & 
Communities Committee. 
 

2. As stated above I was not given the opportunity to comment on the 
financial assumptions prior to the publication of the Bill on the 2nd of 
October 2009. 
 

3. I understand that the Scottish Government has diversified from the 
normal procedure wherein a bill is normally published in draft form 
followed by a 12 week consultation period.  Instead the Government 
have presented this as a Final Bill with a 4 week consultation period.   
This leaves interested parties with insufficient time to properly 
contribute to the consultation exercise.  

 
Costs 
 

4. The Bill does have financial implications to my organisation as I believe 
that exempting the family home from Protected Trust Deeds may mean 
that more Trust Deeds are rejected which will lead to the Certificate for 
Sequestration, in which the Bill provides for the appointment of The 
Accountant in Bankruptcy as Trustee by default.     My organisation will 
then lose the right to administer certain Protected Trust Deeds and 
debtor petitions in Sequestrations which will result in a loss of fee 
income and a resultant loss of jobs.   The Financial Memorandum 
states in paragraph 138 that the Bill expects to be cost neutral for 
Insolvency Practitioners when in fact this statement is completely 
wrong.   

 
5. Paragraph 138 of the Financial Memorandum indicates that they 

expect the Bill to be cost neutral for Insolvency Practitioners.  As 
shown in the above paragraph this is inaccurate. 
 
Paragraphs 116 and 118 state that Insolvency Practitioners will save 
£60 by not advertising in the Edinburgh Gazette, however there will be 
an additional administration cost, estimated at £30 per case,  payable 
to the Accountant in Bankruptcy, resulting in an overall saving of £30 
per case.     This however, cannot be compared to the loss of 
administering a Protected Trust Deed, and therefore there is a very 
great cost to Insolvency Practitioners and their staff.  

 
6. I have examined at the Financial Memorandum in relation to Part 2 of 

the Bill and attach a document in which my comments have been 

537



inserted in bold and italics under the paragraphs in which I have a 
comment to make.  
 
 I would in particular draw your attention to the following observations.  
 
i. I feel there is a substantial margin for error relating to the AIB‘s 

estimate of 500 new applications, from debtors who are 
currently excluded from bankruptcy, who will be enabled by the 
new route into bankruptcy.   

ii. The inability to administer the number of new cases at the 
staffing levels suggested at paragraph 108.  

Wider issues 
 

7. This Bill does appear to be part of a wider policy initiative, and these 
associated costs are not reflected in any way in this financial 
memorandum.   An example of this is the forthcoming consultation on 
the Debt and Family Homes Bill which will include the possibility of the 
Accountant in Bankruptcy becoming a Trustee in the new Restricted 
type Trust Deed, which may have significant implications on the Public 
Purse.  
 

8. I anticipate there will be further costs associated with the Bill but until 
we are made aware of the subordinate legislation and guidance it is 
impossible to quantify these costs.  
 
 

FINANCIAL MEMORANDUM TO THE HOME OWNERS AND DEBTORS 
PROTECTION (SCOTLAND) BILL 
 
Costs expected to arise in relation to Part 2 of the Bill 
 
105. Additional costs will arise for the Accountant in Bankruptcy and the 
Scottish Legal Aid Board. 
 
106. The benefits and costs that arise from the changes proposed in Part 2 of 
the Bill will be influenced by any regulations made under that Part of the Bill. 
Secondary legislation arising from Part 2 of the Bill includes, for example— 

 
certificate forsequestration (section 9), 
class of property excluded in trust deeds (section 10), 

 regulations to prescribe the form of notice by a trustee to a local 
authority (section11), and 

 
protected trustdeeds (section 13). 

 
Influenced by regulation of which has not been issued 
 
Accountant in Bankruptcy 
 
Certificate for Sequestration (Section 9) 
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107. The Accountant in Bankruptcy estimates that 500 new applications, from 
debtors who are currently excluded from bankruptcy, will be enabled by the 
new route into bankruptcy. 
108. There will be costs for additional staff (1 × A3 and ½ × B1 grade), and IT 
development, see paragraph 119. 
 
On what basis has the AiB estimated 500 new cases – seems to be a very 
low estimate based on The Restricted Access report (Dryburgh 2008) which is 
referred to on page 15 of the SPICe Breifing suggesting that 81% of CAB debt 
clients are unable to access DAS because of low income – this would likely 
also apply to PTD – however it remains that there is undoubtedly a large 
number of debtors who fall outwith LILA and who at present cannot self-
sequestrate.  The 500 estimated new cases could well be seriously 
underestimated. 
 
It would also appear that the AiBs staffing requirements are drastically 
underestimated, not just on the potential number of new cases but on the 
ability to administer 500 cases with only 1.5 additional staff members. 
 
I refer to the AiB Published Accounts for 2008/09 and the information 
published with regard to numbers of sequestrations awarded by type and 
appointment taker. 
 

 Appointment Taker  

Type AiB - Case 
Operations 
Branch  

AiB - Agent IP Total 

08/09     

LILA 8937 480  9417 

Apparent Ins 1198  806 2004 

Cred Pet  2287 627 2914 

Trustee in TD  383 59 442 

     

 10135 3150 1492 14777 

     

07/08 1830 3011 1317 6158 

06/07 1857 3179 849 5885 

05/06 1392 3338 693 5423 

     

TOTAL 15214 12678 4351 32243 

     

Total number of open cases at 31March 2009 30148 

 
Please note: all figures have been taken from the published accounts of the 
aib 
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Assumptions 
 

1. It has been assumed that the majority of the open cases at 31 March 
2009 is made up of cases opened in chronological order (whilst I 
accept a number of the cases open in 05/06 will have been closed 
during 08/09, the number will be small enough not to substantially 
distort the above allocation. 

 
2. It was the policy of the AiB to allocate creditor petitions and petitions by 

Trustees under a Trust Deed which appointed the AiB as Trustee to 
Agents.  Therefore in the 08/09 published accounts the total creditor 
petitions were 2914, with 627 appointing an IP as trustee, the 
remaining 2287 has been assumed to have been allocated to Agents.  
The numbers of petitions by Trustees under a Trust deed were 442, 
with 59 appointing an IP leaving 383 to be assumed to have been 
allocated to Agents. 
 
The allocation of cases in the earlier years bear out these assumptions. 
 

 Total 
Creditor 
Petitions 

IP AiB Total 
Trustee 
Under a 
Trust Deed 

IP AIB Total AiB 
appointments 
from these 
Sources 

Total 
No of 
Cases 
allocate
d to 
Agents 

08/09 2914 627 2287 442 59 383 2670 3150 

07/08 3235 715 2520 412 41 371 2891 3011 

06/07 3084 596 2488 515 26 489 2977 3179 

05/06 2745 439 2306 364 31 333 2639 3338 

 
The remainder of cases allocated to Agents is assumed to be debtor 
petitions. 
 

3. As all LILA must be AiB appointments, this left 480 LILA cases to have 
been allocated to Agents to make up the 3150 cases allocated per the 
Accounts. 

 
The 08/09 Published Accounts show that the AiB employ 94 staff in the case 
operations section (out of a total of 140 staff). There was also a recruitment 
drive in April 2009 (after the date of the Accounts) for case administration 
workers.  Therefore we could assume there to be approximately 100 staff 
working in case operations. 
 
The AiB has estimated 1 additional member of staff at A3 level for 500 new 
type cases – which may include assets and/or contributions plus ½ additional 
B1 grade member of staff for 500 cases. 
 
Bearing in mind that the AiB administers nearly 9,000 LILA cases for which 
there are no expected dividends/no expected contributions and no assets and 
therefore should require minimum administration work.  The AiB administers 
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approx 6,000 debtor petitions which may include assets and/or contributions.  
The AiB requires 100 members of case operations staff to administer this 
case load. 
 
On the basis of the AiB estimate that 500 cases requires 1.5 additional staff, 
they should only require 30 A grade staff and 15 B grade staff to administer 
15,000 cases at 500 per A grade and 1000 per B grade.  The 15,000 
caseload already  includes 9,000 LILA cases which require little work as 
stated above. 
 
If the remaining unaccounted 55 members of staff are required to carry out 
work within the case operations department, it seems logical that this work will 
be required for any new cases. 
 
Therefore on that assumption, each unaccounted staff member has a case 
load of 273 (15000/55) and 500 new cases would require 2 additional 
members of staff to maintain the current staffing ratio.  The financial effect of 
this assumption is reflected at paragraph 119. 
 
109. Realisation of bankrupt estates partially covers administration costs of 
bankruptcy 
administered by the Accountant in Bankruptcy. The Accountant in Bankruptcy 
has estimated an average net cost of £200 per case (£100,000 per annum), 
this estimate offsets average actual costs against expected realisations based 
on historic cases. 
 
110. This cost of administering estates will be reduced by income from the flat 
£100 
application fee for a debtor‘s bankruptcy application (£50,000 per annum). 
 
I would assume that “an average net cost of £200 per case” would be the net 
cost to the public purse after all costs and income have been set against each 
other.  I would like to see the workings for this figure bearing in mind that 
paragraph 110 appears to be bringing in the £100 application fee separately.  
Please confirm this application fee is not being double accounted. 
 
111. The Accountant in Bankruptcy estimates that, in addition to the 500 
additional cases 
estimated in paragraph 107 above, an additional 2,000 awards will be made 
each year on the basis of a certificate which would previously have been 
made on the basis of an existing route into bankruptcy. The shift to a new 
route into bankruptcy will not increase the administration costs for these 
cases. 
 
Why does the AiB think this – what is the basis?  If a debtor qualifies under 
the LILA criteria, or has apparent insolvency by way of an expired charge – 
why does the AiB think the debtor will not use those existing routes?  
 
113. Because the Certificate for Sequestration will ensure universal access to 
bankruptcy, two current routes into bankruptcy will be removed.  Both the 
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creditor concurrence route, which resulted in only 2 awards in the business 
year ending 31 March 2009, and the failed trust deed route will be removed. It 
is envisaged that the removal of these gateways will have no significant effect 
on the number of sequestrations, as the Certificate for Sequestration will allow 
access in their place. No additional costs have been identified from these 
appeals. 
 
The repeal of the ability of the debtor to petition for his own sequestration 
following a failed trust deed takes away from the debtor the ability to name an 
IP as his trustee in his sequestration.  This has an obvious cost to the private 
sector in reduced fee income and job losses. 
 
Trust deeds (Section 10) 
114. The main consequence of the amendment to the definition of trust deeds 
is that more trust deeds can become protected trust deeds. There are 
currently around 8,000 protected trust deeds annually. These are all currently 
administered by private insolvency practitioners. The Accountant in 
Bankruptcy has reported on a sample of 1,262 protected trust deeds granted 
in the year ending 31 March 2009. The report found that that 60% of cases 
were based solely on contributions and a further 30% had assets totalling less 
than £10,000. This suggests that up to 90% would be appropriate for a new 
restricted trust deed process which excludes the family home. This report is 
available online at 
http://www.aib.gov.uk/MainNav/Services/PTDReview2009. The Accountant in 
Bankruptcy would require a small staffing increase to deal with inquiries and 
supervision (1 × B1 grade), see paragraph 119. 
 
I am of the opinion that this paragraph forms part of the wider policy initiative 
to allow the AiB to be Trustee in the new restricted trust deed.  This would 
have huge financial consequences to the private sector, however, although 
the AiB has indicated a fixed fee per case of £500 to £700 for this type of trust 
deed, she has not made available her costings behind this quote in order that 
an opinion can be formed as to whether or not there could be further calls on 
the public purse. I would hope that this issue will be addressed when the 
wider consultation papers are issued later this month.  
 
118. The legislation on the advertisement of trust deeds is contained in 
regulations. We, 
therefore, propose to amend the Protected Trust Deed (Scotland) Regulations 
2008 (S.S.I. 
2008/143) to abolish the need to advertise trust deeds in the Edinburgh 
Gazette and extend the Register of Insolvencies to include trust deeds before 
they become protected. Private trustees are currently charged £60 to 
advertise in the Edinburgh Gazette. We anticipate that a lower fee would be 
needed to cover administration costs of the Accountant in Bankruptcy, 
estimated at £30 per case. This would result in an estimated income from 
trustees of £240,000 per annum based on 8,000 trust deeds. There will be an 
additional staffing requirement (2 × A3 grade staff) to deal with processing 
additional information for inclusion in the Register of Insolvencies, see 
paragraph 119. 
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Insolvency Practitioners already pay the AiB £36 for registering a PTD, why 
should they have to pay a further £30 to the AiB for the same service? 
 
What additional information will be required to be processed and whose 
responsibility is it to provide that information? 
 
Staffing Costs 
119. I estimate that the measures in Part 2 of the Bill will require a total of 5½ 
additional staff costing £121,003 (Financial Memorandum estimate £105,110) 
 

Grade No. Average Salary Total 

A3 4.5 20,372 91,674 

B1 2 29,329 58,658 

 6.5  150,332 

 
Please note that for every 500 new cases underestimated by the aib an 
additional staffing cost of 2.5 x a3 and 1 x b1 is required at a cost of £80,259. 
 
Further costs will be required for recruitment (estimated at £2,000 per person) 
and overheads (estimated at £8,000 per person annually). This is estimated at 
£45,000 in the first year, with ongoing overhead costs at £36,000 annually. 
There will be a cost for IT development of the Multifunction Insolvency 
Database & Administration System (MIDAS) to identify and administer new 
awards of bankruptcy and restricted trust deeds. There will be minimal 
additional costs involved in extending the Register of Insolvencies to include 
more information and extend the available search options. This is estimated at 
£60,000 in the first year, with ongoing support at £6,000 annually. 
 
Taking the additional staff as above the further costs are estimated at £65,000 
for the first year and £52,000 ongoing annually.  The IT development 
estimated at £60,000 in the first year with ongoing support at £6,000 annually 
cannot be commented upon as no backup detail has been provided and it is 
also assumed that the estimate will not change dependent on the number of 
new cases and staff required. 
 
Please note that for every 500 new cases underestimated by the aib 
additional further costs of £35,000 in the first year is required to cover 
recruitment and overheads. 
  
 
Summary costs of part two 
 
Part 2, Table 1 – Costs and Savings to the Accountant in Bankruptcy has 
been estimated at net savings of £304,490 by the Financial Memorandum. 
 
Based on my understanding of the situation, an amended table has been 
calculated as detailed below. 
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FM 
Para 

Provision Calculation Costs Savin
gs 

109 Certificate for 
sequestration 

500 @£200 per case 100,000  

110  Certificate for 
sequestration – income 
from fees 

500 @ £100 per case – 
queried double accounting 

  

116 Edinburgh Gazette 15,000 adverts @ £26.44 
per advert 

 396,600 

117 Loss of income re ROI AiB RoI team 72,000  

118 Income from PTD notices 
in RoI 

8000 @ £30 per case – 
already paying £36 per 
case 

  

119 Staff Costs 6.5 Additional staff (3.5 per 
500 new cases) 

150,332  

119 Staff Overheads 6.5 additional staff 65,000  

119 IT Development Based on AiB estimate 60,000  

  TOTAL 447,332 396,600 

                                                                                   Net costs £50,732 
 
Please note that for every 500 new cases underestimated by the aib the costs 
at paragraphs 109 and 119 amount to an additional £115,259 in the first year. 
 
For the purposes of clarity I have prepared the table below showing the 
estimated costs if the number of new cases are 2000 in the first year and not 
500. 
  

FM 
Para 

Provision Calculation Costs Savings 

109 Certificate for 
sequestration 

2000 @£200 per case 400,000  

110  Certificate for 
sequestration – income 
from fees 

2000 @ £100 per case – 
queried double accounting 

  

116 Edinburgh Gazette 15,000 adverts @ £26.44 
per advert 

 396,600 

117 Loss of income re ROI AiB RoI team 72,000  

118 Income from PTD notices 
in RoI 

8000 @ £30 per case – 
already paying £36 per 
case 

  

119 Staff Costs 16 Additional staff (3.5 per 
500 new cases) 

391,109  

119 Staff Overheads 16 additional staff 160,000  

119 IT Development Based on AiB estimate 60,000  

  TOTAL 1,083,109 396,600 

                                                                                   Net costs £686,509 
 
Costs expected to arise in relation to Part 2 of the Bill 
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Sequestration and Trust Deeds: Insolvency Practitioners 
138. Insolvency practitioners may have additional constraints on their ability to 
recover costs due to the improved protection for debtors‘ family homes 
(section 11). However, Insolvency practitioners will benefit from reduced 
advertising costs as a result of advertising both awards of bankruptcy and 
trust deeds in the Register of Insolvency as opposed to the Edinburgh 
Gazette, as noted in paragraph 116 above (section 12). Overall, we expect 
the Bill to be cost-neutral for Insolvency Practitioners. 
 
The implementation of this bill will not be cost-neutral for Insolvency 
Practitioners as previously advised at question 4 of the Questionnaire. 
 
Sequestration: Edinburgh Gazette 
139. Abolition of the need to advertise sequestrations in the Edinburgh 
Gazette would result in a loss of income of £396,600. This will correspond to 
the saving to the Scottish Government as noted in paragraph 116 above. The 
Edinburgh Gazette would also lose income from advertisement of trust deeds 
(£480,000), and from sale of data to credit reference agencies, creditor 
organisations and debt management companies, who would be able to 
receive data free from the Register of Insolvencies. This may affect the 
staffing required by the Edinburgh Gazette. All these elements should be 
included in order to come up with a total cost on what these new measures 
mean for the Edinburgh Gazette. To mitigate the impact on the Edinburgh 
Gazette the insolvency data could be provided to them from the Register of 
Insolvencies. 
 
The costs of the abolition of the need to advertise are not restricted to the 
Edinburgh Gazette income. This will have far reaching consequences to 
employment both within the Edinburgh Gazette and the printers who print the 
Gazette. 
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Submission from the Insolvency Practitioners Association 
 

Comments on the Financial Memorandum 
 
We refer to the Finance Committee‘s invitation to submit views on the 
Financial Memorandum accompanying the Home Owner and Debtor 
Protection (Scotland) Bill. 
 
We have assumed that there are no matters or other proposals/suggestions 
that have not been included in the papers.  However, we understand that 
further legislative changes in personal insolvency are planned, which may 
have a significant impact on the cost implications of this Bill. 
 
Costs on the Scottish Government 
 
Scottish Court Service  
 
We have review Paragraphs 86-93 and note that it is considered that the 
average cost of judicial time is £18.96. This is based on the current case load 
but we would respectively suggest that the costs may be understated. 
 
As we understand it, there is the requirement for a creditor seeking 
repossession to appear before the Sheriff in all cases whether the case is 
defended or not. If that is so then we believe the judicial time will increase 
substantially. 
 
No breakdown was given as to how the cost of £18.96 was derived and as we 
are not familiar with how judicial costs are calculated we merely highlight our 
thoughts. 
 
Legal Aid Costs 
  
We have reviewed Paragraphs 94-104 and only have a general observation to 
make on Paragraphs 102 and 104. We would suggest that the £3 million over 
the 24 months to April 2011 (i.e.  £1.5 per annum) may be insufficient to meet 
the outlined expenditure. 
 
It is estimated that the additional costs to the Legal Aid Board will be 
£1,399,786 (say £1.4m). This will leave £100k to cover the training and grant 
funding of advice organisations and law centres, expansion of the court 
advice services and additional Board employed solicitors to provide advice 
and representation. Lack of appropriate funding will result in a delay in supply 
of the service.  
 
Accountant in Bankruptcy 
 
When the legislation was introduced to enable Debtors on low income limited 
assets (LILA) to declare themselves bankrupt, the Accountant in Bankruptcy 
suggested that in the first year she estimated there would be 2500 such 
cases. At the time, Debt Advice agencies in both the public and private 
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sectors together with various professional bodies such as ICAS and The Law 
Society of Scotland intimated that, in their opinion from what they were aware 
was the position on the ground, the estimated 2500 LILAs in the first year was 
considerably understated. These representations were not accepted by the 
Accountant in Bankruptcy. In reality there were over 9000 LILAs in the first 
year – an understatement of 4 times or a margin of almost 300%. 
 
At present, if an individual who would otherwise have qualified for a LILA has 
property whether with equity or negative equity, under the present legislation 
they do not qualify. This has been a concern to those advising debtors in both 
the public and private sectors for some time. It is therefore applauded that 
under the proposed Bill these individuals will now qualify. It is expected that 
this substantial group will immediately seek relief under the new legislation 
and therefore in our opinion the Accountant in Bankruptcy‘s estimate of 500 
new applications is grossly understated (see Paragraph 107). 
 
In the knowledge of the substantial number of people qualifying for LILAs, it is 
our belief that there will be an equivalent number of individuals with property 
that will immediately take advantage of the Certificate for Sequestration. It is 
difficult to estimate the number but it could be as high as the initial year of the 
LILA (i.e. 9000). For the purpose of this representation we would suggest the 
number estimated by the Accountant in Bankruptcy is increased to 2000. This 
is calculated as the estimate (Paragraph 107) increased by the error margin 
following the introduction of the LILA legislation. 
 
We believe that this is a more realistic figure, which may well be understated, 
but is one that should be considered by the Scottish Administration. 
 
On the assumption that the minimum number applying under Paragraph 107 
is 2000, the effect is as follows 
 
Paragraph 108 

It is stated that for 500 additional cases additional staff (1 x A3 and 1/2 x 
B1 grade) would be required. It therefore follows that for 2000 additional 
cases the additional staff required will be (4 x A3 and 2 x B1 Grade) 

 
Paragraph 109 

Administration Costs of bankruptcy by the Accountant in Bankruptcy 
would increase to £400000 

 
Paragraph 110 

The costs of administering the estates would be reduced by the flat £100 
application fee. This would equate to £200000 per annum 

 
Paragraph 111  

The Accountant in Bankruptcy estimates that in addition to the cases 
mention in Paragraph 107 there will be a further additional 2000 awards. 
While the shift to this new route into bankruptcy may not increase the 
administration costs, there would however be an administration cost in 
administering those cases. The cost would be that mentioned in 
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Paragraph 109 (i.e. £200 per case) and this would result in an additional 
cost of £400000 

 
It is also assumed that the flat rate application fee (£100) would be 
payable by the Debtors. This income would amount to £200000 per 
annum.  

 
With all due respect, we do not believe that the Accountant in 
Bankruptcy intended to infer that no cost would be attributable to these 
additional 2000 cases mention in Paragraph 111. 
 

If, as we suspect, there will be at least 2000 new cases in terms of Paragraph 
108, then the net effect is to increase the costs of the Accountant in 
Bankruptcy by £314773 in the year 2010/11.  This figure increases by a 
further £200000 (net) to £514773 in view of the comments made in Paragraph 
111 above. 
 
In view of the time constraint, we are unable to make comment on the 
remaining Paragraphs 114 to 139 of the Memorandum. 
 
However we have restated the Summary Table of Costs on the Scottish 
Administration to reflect the representations made above (see attached). This 
indicates that the cost to the Scottish Administration in implementing the 
Home Owner and Debtor Protection (Scotland) Bill would be as follows 
 

2010/11 £2,308,309 
 

2011/12 £2,277,125 
 

2012/13 £1,898,103 
 
Insolvency Practitioners Association 
6 November 2009 
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Constitution, Law and Courts Directorate 
 
 
T: 0131-244 0380  F: 0131-244 5529 

E: david.ferguson@scotland.gsi.gov.uk 

 

 
 

James Johnston 
Clerk 
Finance Committee 
Scottish Parliament 
EDINBURGH 
EH99 1SP 
By e-mail 
 
 

 

 
 

___ 
 
24 November 2009 
 
 
Dear James 
 
HOME OWNER AND DEBTOR PROTECTION (SCOTLAND) BILL  
 
At the Finance Committee’s evidence session on 17 November I promised to write to the 
Convener to respond more fully to a question from Jeremy Purvis MSP concerning the 
extent to which stakeholder involvement in the preparation of the Bill was consistent with the 
Scottish Government’s guidance on public consultation and Regulatory Impact Assessment. 
 
In light of the economic downturn, the Scottish Government convened the Debt Action 
Forum (DAF) and its sub-group, the Repossessions Group (RG), to consider how best to 
protect home owners who were affected by financial difficulties. The DAF and RG comprised 
lender and creditor representatives, experts from the legal profession, and representatives 
from the advice sector. They met frequently between January 2009 and May 2009. The 
Scottish Government determined that this was the most expedient way to consult and 
involve interested parties. Indeed, this approach facilitated detailed discussion of a range of 
different issues and policy solutions, in such a way as could not be achieved through a more 
typical twelve week written consultation. 
 
Following publication of the DAF and RG reports, which presented recommendations and 
key principles thought suitable to be taken forward, it was considered important to legislate 
as quickly as poccible to improve protection of home owners and debtors. Given the 
extensive and inclusive stakeholder engagement doen through the DAF and the RG, and 
given the need to act urgently, the Scottish Government’s view was that there was no scope 
for a formal consultation on a draft Bill. The Scottish Government considers that its approach 
was consistent the consultation guidance, which recognises the need to tailor the form of 
consultation to the particular circumstances. Similarly, the absence of a formal RIA does not 
mean that there was no attempt to gauge the costs and benefits, and wider impact of the 
proposals. The Scottish Government adopted an approach through the DAF and the RG 
which took full account of the impact upon stakeholders and allowed for a timeous and 
measured response to the deteriorating economic situation. 
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During the session, I also offered to provide the Committee with the terms of reference of the 
Debt Action Forum and the meeting minutes of both the Debt Action Forum and its 
Repossessions sub-Group.  The Debt Action Forum report, its terms of reference, meeting 
papers and minutes of its meetings can be found here: http://www.aib.gov.uk/About/DAF. 
The Repossessions Group report, its remit, and minutes of its meetings can be found here: 
http://scotland.gov.uk/Topics/Built-Environment/Housing/access/repossessions.  
 
I hope that this information is helpful to Mr Purvis and other Committee Members. 
 
 
Yours sincerely 
 
 
 
 
 
 
DAVID FERGUSON 
Bill Manager  
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 

26th Meeting, 2009 (Session 3) 

Tuesday 17 November 2009 

Present: 

Derek Brownlee Linda Fabiani 

Joe FitzPatrick Lewis Macdonald (Committee Substitute) 

Tom McCabe (Deputy Convener) Jeremy Purvis 

Andrew Welsh (Convener) David Whitton 

Apologies were received from Malcolm Chisholm. 

 
Home Owner and Debtor Protection (Scotland) Bill: The Committee took 
evidence on the Financial Memorandum of the Bill from— 

 
Sharon Bell, AiB Head of Policy Development Team, David Ferguson, Bill 
Manager, Chris Graham, Access to Justice Team Leader, Jane MacDonald, 
Scottish Courts Service Policy and Legislation Branch, and Stephen 
Sandham, Team Leader of Housing Support Advice and Standards, Scottish 
Government. 

Decision on taking business in private: The Committee agreed to consider a draft 
report on the Financial Memorandum of the Home Owner and Debtor Protection 
(Scotland) Bill in private at future meetings. 
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14:36 
On resuming— 

Home Owner and Debtor 
Protection (Scotland) Bill: 
Financial Memorandum 

The Convener: Item 2 is to take evidence on 
the financial memorandum to the Home Owner 
and Debtor Protection (Scotland) Bill. The 
committee agreed to adopt level 2 scrutiny, which 
means that we seek written evidence from 
financially affected organisations and take 
evidence from Scottish Government officials. The 
written evidence that we have received has been 
circulated.  

I welcome Sharon Bell, the head of the policy  
development team at the Accountant in 
Bankruptcy; David Ferguson, the bill manager;  
Chris Graham, team leader of the access to justice 
team; Jane MacDonald from the Scottish Court  
Service’s policy and legislation branch; and 
Stephen Sandham, team leader with the housing 
support advice and standards branch. I invite one 
of you to make an opening statement. 

David Ferguson (Scottish Government 
Constitution, Law and Courts Directorate): On 
behalf of the bill team, I thank the committee for 
giving us the chance to give evidence on the 
financial memorandum to the bill. We recognise 
that the committee is working to a tight timescale 
within which to get its report to the lead committee,  
which explains why we are here in relatively large 
numbers. We hope that, between us, we can 
answer all the issues that arise, so that there is no 
need for us to follow up on any issue in writing.  
The more that we follow issues up in writing, the 
more we will slow down your consideration.  

As you outlined, convener, I am the bil l  
manager. Stephen Sandham is the lead official on 
part 1 of the bill, and Sharon Bell is in the lead on 
part 2 issues. Chris Graham is here to cover any 
legal aid issues that arise, and Jane MacDonald 
can pick up issues that arise for the Scottish Court  
Service. We will divvy up the questions between 
us as we see fit, if that is okay with you.  

We have worked through the written 
submissions and it is clear that a couple o f themes 
arise. Consultation is one of the major issues.  
Members might be aware that Alex Neil and 
Fergus Ewing dealt with the issue when they gave 
evidence to the Local Government and 
Communities Committee last week. I will not  
repeat their evidence, but it is important to 
reinforce the basic point that the bill is the product  
of a collaborative process and is the culmination of 
several months of discussion in the repossessions 
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group and the debt action forum earlier this year.  
Substantive discussions on the bill continue.  

The Edinburgh Gazette submission raises 
significant issues. Again, that was covered in 
evidence by ministers last week, but it is worth 
reminding the committee that ministers are clear 
that it is important to seek to save public money by 
avoiding duplication in the publication of 
information on bankruptcies. Sharon Bell and her 
colleagues have been in touch with the Edinburgh 
Gazette, so she might say more about that i f the 
opportunity arises. Ministers will meet  
representatives of Her Majesty’s Stationery Office 

very soon to discuss the impact on the Gazette 
and the bill team will go to England tomorrow to 
meet credit rating agencies to discuss how the 
register of insolvencies can meet their needs.  

Finally, we suggest that some of the writ ten 
submissions contain a number of questionable 
assumptions. For example, the Insolvency 
Practitioners Association’s comments about the 
costs to AIB or the impact on legal aid costs reflect  
some misunderstanding about the bill’s impact. I 
hope that we will have the opportunity to explore 
those issues in detail.  

I am grateful for the chance to make these 
remarks. My colleagues and I welcome members’ 
questions.  

The Convener: The committee is very averse to 
questionable assumptions and looks forward to 
your explanations. 

I remind the committee that Linda Fabiani and 
Derek Brownlee are leading on this bill and that  
other members should notify me if they wish to 
intervene.  

Linda Fabiani (Central Scotland) (SNP): 
Members will be aware that over the Parliament’s  
10 years there have been many initiatives to 
alleviate the burden of repossession on home 
owners. I wonder whether Stephen Sandham can 
take a minute or two to tell us the difference that  
the bill is likely to make both when we are in and 
when we come out the other end of recession.  

Stephen Sandham (Scottish Government 
Housing and Regeneration Directorate): As you 
say, the Government has taken a number of 
important steps to support home owners at risk of 
repossession. First, its campaign to raise 
awareness of the support available through the 
national debtline doubled the number of calls. We 
have provided £1 million to boost capacity in 
citizens advice bureaux and allocated £3 million to 
the Scottish Legal Aid Board to boost the capacity 
of our own part V solicitors and advice agencies.  
Moreover, to help the people most at risk of 
repossession, the Government has increased 
funding for its home owners support fund—the 
ultimate safety net—to £35 million over two years.  

As a result, it has taken considerable steps,  
particularly in supporting various UK initiatives 
through the home owners mortgage support fund.  

Linda Fabiani: What difference will the bil l  
make? 

Stephen Sandham: The bill goes further than 
that. First, it will make it much easier for people to 
lodge a defence in court. At the moment,  
individuals mount their own defence to buy time to 
sort themselves out in only 5 per cent of 
repossession cases, and part of the problem 
seems to be that the protection afforded by the 
Mortgage Rights (Scotland) Act 2001 is not being 
accessed. The bill will allow all cases to go to 
court, ensure rigorous court scrutiny of the steps 
that lenders should be taking to avoid 
repossessions and allow lay representation, which 
we think will make the court process easier for 
people who find it intimidating. The package 
represents a significant step change from existing 
support. However, we are unable to quantify the 
number of repossessions that will be saved, partly  
because we do not have any data on the number 
of repossessions in Scotland.  

Linda Fabiani: I have a couple of questions 
about costs in the financial memorandum outside 
the costs to Government. The Council of Mortgage 
Lenders disputes the contention that there will be 
no on-costs to borrowers in setting up the system. 
How do you respond to its view that lenders might  
have to start renegotiating service-level 
agreements with legal firms, the costs of which will  
be passed on to borrowers? 

Stephen Sandham: As the financial 
memorandum indicates, we think that in the first  
instance the cost for borrowers and lenders will be 
broadly neutral. The memorandum also makes it  
clear that additional costs will fall on both as a 
result of all cases having to go to court, but of 
course the flipside or converse is that, for those 
who wish to enter a defence, the process will be 
cheaper.  

It has to be said that the advice sector as a 
whole believes that the bill’s provisions are worth 

any additional costs that would flow to the 
borrower. The repossessions group was clear on 
that. Shelter and others said that they know that  
there might be additional costs for some borrowers  
as a result of all  cases having to call in court but  
that that was a price worth paying for the option of 
easier defence and giving more people the ability  
to lodge a defence. 

14:45 
Linda Fabiani: What about the potential for 

generally higher costs for all borrowers as the 
industry tries to cover any potential losses it might  
face because of the legislation? 
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Stephen Sandham: That is not at all likely. To 
some degree, the bill will implement some 
mechanisms that are already in place in England 
through the pre-action protocol. We are effectively  
just toughening that up in Scotland by making it a 
legislative requirement, but the Council of 
Mortgage Lenders assures us that it already goes 
through that process in England using the 
protocol, so I find it hard to imagine that there 
should be any additional cost. Indeed, some of the 
discussion in the evidence that was given to the 
Local Government and Communities Committee 
confirmed that that was the view of other 
stakeholders as well.  

Linda Fabiani: The financial memorandum 
states that there should be no costs for local 
authorities. We have two submissions—one from 
Dundee City Council and one from Glasgow City  
Council. The Dundee City Council submission 
agrees with the financial memorandum that there 
should not be any financial implications for the 
council, but  Glasgow thinks a bit differently. It  
says: 

“If debtor protection of the family home is extended, this  

may mean that local authorit ies have to w ait for longer for  
assets to be realized and therefore for the outstanding debt 
to be paid”.  

Therefore, there is a cost. What is your response 
to that? 

Stephen Sandham: I will answer and then hand 
over to Sharon Bell, because that is more an issue 
for part 2 of the bill than for part 1.  

It is important to emphasise that the Convention 
of Scottish Local Authorities was represented on 
the debt action forum and the repossessions 
group and that it has been strongly supportive.  
The person who led that was Anne Feeney, and 
she has welcomed the proposals in public  
settings. Even if any costs for local authorities flow 
from the bill, it is important to remember that the 
aim of the bill is to reduce the number of 
repossessions and to reduce homelessness, 
which should save local authorities money. If 
anything, the bill is trying to save local authorities  
money by reducing homelessness. 

Sharon Bell (Accountant in Bankruptcy): We 
agree that, if a debtor uses the certificate route 
into bankruptcy and if there is a delay, that could 
impact on the local authority. However, the net  
impact would be the same for the local authority. 
There should no direct impact on the local 
authority overall, apart perhaps from a slight timing 
issue. 

Linda Fabiani: I cannot find the reference that  I 
was looking for, but I think that I read somewhere 
in my papers that it was also felt that  there should 
be no additional cost to money advice centres. I 
am thinking of local authorities again,  and also 

citizens advice bureaux. I know that citizens 
advice bureaux are really stretched despite the 
additional resources that they have been given,  
and that the problem is not always just about  
money but about staffing and time resources.  
What assistance has been given for the 
dissemination of information to money advice 
centres, wherever they might lie, to alleviate some 
of that additional pressure? 

Stephen Sandham: The financial memorandum 
indicates that there will be additional costs to the 
advice sector, primarily in relation to the envisaged  
lay representation role. We estimate costs to be 
around £72,000 as a result of 25 per cent of cases 
requiring lay representation. 

Set against that, however, the financial 
memorandum makes it clear that not only has 
there been a £1 million capacity boost for citizens 
advice in general but £3 million is being made 
available through the Scottish Legal Aid Board.  
That will boost the capacity of SLAB’s own 
solicitors, which will indirectly take pressure off the 
advice sector, and it will also make £2 million of 
funding available for 16 wide-ranging projects, 
which involve Shelter Scotland, citizens advice 
bureaux and others. A lot of additional support and 
funding is already being provided. 

We are also making £250,000 available to help 
all those types of organisations to get accredited 
under the national information and advice 
standards, which will be one of the benchmarks of 
quality for the lay representation role. That  
represents a significant increase in the amount of 
funding that is already available.  

The advice group, which is a sub-group that  
worked with both the debt  action forum and the 
repossessions group, has been reconvened, and it  
is being led, again, by the Scottish Legal Aid 
Board. We sit on that group, alongside Money 
Advice Scotland, Shelter Scotland and all the 
advice agencies, and we will work with those 
organisations to consider what more needs to be 
done to disseminate information and whether 
additional help is needed to deal with the capacity 
issues. 

We know that Money Advice Scotland and 
Citizens Advice Scotland have been doing some 
work to scope out the costs of those issues, so we 
will work with them to ensure that they are 
properly funded. It is critical that the capacity is 
there, and we are already taking significant steps 
to ensure that that is the case. 

Linda Fabiani: In the interests of on-going 
prudence, how does the bill interface with 
practices such as the mortgage to rent scheme? 

Stephen Sandham: The mortgage to rent  
scheme is one of the two schemes that are funded 
under the home owners support  fund. Money 
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Advice Scotland and its debt advisers interface 
closely with us, because the organisation is partly  
involved in assessing applications and eligibility for 
the home owners support fund. That work is dealt  
with in my team, and we are aware of those links  
and the need to ensure that that interface takes 
place. A review of the scheme is under way at  
present. 

Linda Fabiani: Thank you. 

Derek Brownlee: I draw members’ attention to 

my entry in the register of members’ interests, 
which will make clear that I am not, have never 
been and have no intention of ever being an 
insolvency practitioner.  

Having got that out of the way, I will touch on the 
consultation process, which was mentioned in the 
opening remarks today and has been discussed 
elsewhere. I will ask specifically—because the 
issue is raised in a number of the written 
submissions—about the consultation process 
around the financial memorandum. What process 
was undertaken with regard to that? 

Sharon Bell: In respect of part 2 of the bill? 

Derek Brownlee: In respect of the financial 
memorandum as a whole. 

Sharon Bell: I can talk only about how we 
discussed the costs in respect of part 2 of the 
bill—the bankruptcy, sequestration and trust deed 
elements. The costs were examined as part of the  
debt action forum. Although the numbers and 
finances were not discussed in great detail at the 
debt action forum, we intimated to the forum’s  

members that there would be a bill, and it would 
have a cost implication.  

At the beginning of this year, before the debt  
action forum commenced, I had a number of 
meetings with the Edinburgh Gazette to discuss 
the Government’s thoughts about removing the 

requirement  for notices of bankruptcy to be 
published in it. I asked the Edinburgh Gazette for 
specific cost implications, but it was not able to 
provide anything at the time, so I used the best  
estimates that were available to me, which were 
based on the actual costs from the Accountant in 
Bankruptcy. 

Derek Brownlee: Just for clarification, what  
process was undertaken with regard to part 1 of 
the bill? 

Stephen Sandham: I dealt with that. We 
undertook a process of engaging with 
stakeholders during the summer, as the 
repossessions group report was not published 
until June. We tried to push matters forward to 
ensure that the bill  was ready as quickly as  
possibly. During the summer, especially  
throughout July and August, there was discussion 
with stakeholders, whom we asked to scope out  

the costs for all parties, including lenders,  
borrowers and the advice sector. There were 
concerns that summer is never the ideal time to 
consult people, but we were trying to push forward 
the preparation of the bill as quickly as possible.  
We think that we got the best information that we 
could get from stakeholders.  

Derek Brownlee: Let us put to one side for a 
moment the concerns that have been expressed 
about the process in relation to parts 1 and 2 of 
the bill.  Are you comfortable that the financial 
memorandum that  is before us captures 
accurately the likely costs of the bill, in so far as  
you are now aware of them? 

Sharon Bell: Yes. 

Stephen Sandham: We are very, very confident  
of that for part 1. We worked closely with the 
Scottish Court Service, for example, to ensure that  
the impact on the Scottish courts is manageable. I 
know that the committee has received evidence 
from the Council of Mortgage Lenders, which is  
concerned about that aspect of the bill. From 
working with the Scottish Court Service, we are 
clear that we have bottomed out the costs and that  
the impact is manageable. We departed slightly  
from the detail of one of the repossessions group’s  
recommendations—although not its spirit—by 
moving from ordinary cause process to summary 
application process, as a way of minimising the 
impact on the courts. Jane MacDonald can 
comment on that point i f necessary. We consulted 
the repossessions group on whether the proposal 
made sense. It agreed, so we are confident about  
what we have done.  

We worked with the Scottish Legal Aid Board to 
bottom out the costs on the legal aid side. We said 
that we had gone in at the upper level and are 
confident that that is the case, especially given the 
fact that, in its revised forecasts, the Council of 
Mortgage Lenders has reduced its estimate of the 
likely rise in repossessions.  

Derek Brownlee: My next question relates to a 
piece of written evidence that was touched on in 
the opening remarks. The Insolvency Practitioners  
Association has provided a series of assumptions 
that challenge the assumptions in the financial 
memorandum, albeit it only in relation to  the costs 
in part 2, table 1. I invite you to go through the 
eight items in the table and to explain why you 
disagree with the IPA’s views. 

Sharon Bell: Do you want me to clarify where 
my costs have come from or where the IPA’s costs 
have come from? 

Derek Brownlee: I would like you to clarify why 
you think that your cost estimates are robust and 
disagree with the IPA’s suggestions. 
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Sharon Bell: The IPA and others have 
questioned our assumption of 500 cases for the 
certificate for sequestration. I refer the committee 
to the financial memorandum to the Bankruptcy 
and Diligence etc (Scotland) Bill, in which we 
stated clearly that the number of low-income, low-
asset route sequestrations in 2008-09 would be 
7,500—not 2,000, as the IPA says in its evidence.  
In fact, there were 9,417 LILAs in that period. We 
slightly underestimated the figure, but we said that  
it would be considerably more than the IPA 
suggests. 

Derek Brownlee: The underestimate was not  
slight—was it not by about 25.5 per cent? 

15:00 
Sharon Bell: Yes. 

The figure of 500 cases comes from the number 
of debtor applications that the accountant refused 
an award of bankruptcy last year. The AIB’s  

annual report for 2008-09 says that, in 383 cases,  
debtors were desperate for debt relief through 
bankruptcy but could not satisfy the current criteria 
and had no alternative way of applying to make 
themselves bankrupt.  

Derek Brownlee: Given the economic situation,  
do you not expect the number to increase? I 
appreciate that you have historical figures and I 
understand how you can use them but, all other 
things being equal, do you not assume that i f 
people were in trouble with debt in years gone 
past, that position will  be compounded by the 
economic situation in the years ahead? 

Sharon Bell: We believe that the low-income, 
low-asset route has assisted most of the people in 
Scotland who have met the criteria. We t ruly  
believe that only very few people still cannot  
access bankruptcy. We know that some people 
cannot access debt relief but do not wish to go 
down the most severe route of bankruptcy. 

Our figure of 500 is based on the number of 
refusals of bankruptcy to people who applied but  
could not access bankruptcy. The figure was 
uprated by 26 and a bit per cent because of the 
difference between our projected 7,500 LILAs in 
2008-09 and the 9,000 LILAs that came through.  
The assumption is as close as we can make it; it is 
based on the only evidence that we have to 
support the figure. I disagree totally with the view 
of IPA, R3 and Irene Harbottle that the figure 
should be multiplied by four. Such numbers of 
people might use the certi ficate, but they would 
previously have used an alternative route. We 
believe that only about 500 people are in the debt  
trap.  

Derek Brownlee: I accept that the Edinburgh 
Gazette change—whatever the rights and 

wrongs—will achieve a cost saving, but is it 
appropriate to regard fee income from certi ficates 
for sequestration or income from protected trust  
deed notices as savings? They are really fees and 
charges that are levied, rather than savings. I 
admit that they will reduce the net cost to the 
public purse, but they are not savings.  

Sharon Bell: The Accountant in Bankruptcy  
pays £396,000 a year out of the public purse to 
advertise in the Edinburgh Gazette— 

Derek Brownlee: What about the fee income 
from certificates for sequestration and income 
from protected trust deed notices? You suggest  
that they are savings—are they really? 

Sharon Bell: What is listed is income, which—in 
effect—reduces the agency’s outgoings. 

Derek Brownlee: Who will be responsible for 
paying the fees and charges? 

Sharon Bell: The debtor will pay the application 
fee and the insolvency practitioner—in effect, the 
debtor—will pay the fee to register the trust deed. 

Derek Brownlee: I presume that that money is  
unavailable for creditors to use for the underlying 
debt.  

Sharon Bell: Yes. 

Derek Brownlee: We have covered the first  
three items in table 1 for part 2. Is the figure for the 
register of insolvencies—£72,000—a straight-line 
projection that is based on previous fee income?  

Sharon Bell: Yes. 

Derek Brownlee: Some of the written evidence 
queries not the staff costings, but how you 
reached the requirement for four and a half 
additional staff, which drives the costing. How did 
you come up with a requirement for four and a half 
full-time equivalent members of staff? 

Sharon Bell: The number of staff is based on 
the additional work that the Accountant in 
Bankruptcy will be required to undertake. One and 
a half members of staff will be required to deal 
with the increased number of applications through 
the certificate route. Because those cases will not  
necessarily stay in-house, there will be no 
requirement for the AIB to have any more than 1.5 
additional members of staff. Two staff members  
will be required for registering trust deeds and one 
additional staff member will be required to enter 
the information into the register of insolvencies. In 
effect, the total is based on the number of 
applications and the time that it takes to complete 
tasks. 

The Accountant in Bankruptcy has invested in a 
modelling tool that times processes for the 
purposes of management, so we can measure the 
time involved in every task that we do based on 
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the grade of the member of staff and on the task. 
We can project numbers to work out our costs, 
which is how we work out what our budget from 
the Scottish Government needs to be. By using 
that tool, we can project how many cases we 
would take in-house and how many we would put  
out under our agency contract if our fees were to 
increase or if the number of applications were to 
go down. In that way, we can ensure that our 
costings are as accurate as possible to ensure 
that our drain on the public purse—our 
requirement for public funds—is at a minimum.  

Derek Brownlee: If I recall correctly—I do not  
have the document in front of me, so I might have 
this wrong—the AIB's budget, or at  least the 
amount that the AIB takes from the Scottish 
Government, has reduced by £0.1 million for 
financial year 2010-11 from financial year 2009-
10. In that context, why cannot the AIB absorb the 
new costs within its existing staff complement,  
which I think is reasonably substantial? 

Sharon Bell: We have a staff complement to 
deal with the duties that are required of us by the 
Government. As members will know, our budget is  
provided from the SG budget. In the past two 
years, we have made substantial savings and we 
have returned moneys to the Scottish Government 
through those savings. The agency continues to 
make investments in its information technology 
and processes to ensure that we continue to make 
savings. Ministers are keen for us to become self-
sufficient in the long term, so we are looking to 
minimise our requirement to increase staff 
numbers. We seek to improve our processes by 
functionalising our working process to make it 
much leaner so that it involves less downtime and 
achieves economies of scale. 

Derek Brownlee: As others have, R3 has 
pointed out in its written submission that a 
potential consequence of removing the family  
home from protected trust deeds—I find it difficult  
to say that for some reason, so let me call them 
PTDs—is an inadvertent increase in 
sequestrations because more objections will be 
made to going down the PTD route. What is the 
assumption around the likelihood of that  
happening? If that were to happen—regardless of 
whether it is thought to be likely—what would that  
do to the likely costs within the AIB? 

Sharon Bell: The Accountant in Bankruptcy has 
the capacity under its contract to put work out to 
insolvency practitioners. Six firms throughout  
Scotland provide us with insolvency experience.  
Invariably, technical and complicated insolvency 
cases are put out under contract to those 
insolvency practitioners. In the event of a sudden 
rise in the number of cases, that allows the 
Accountant in Bankruptcy some flexibility in  
deciding whether to administer a case in-house or 

to put it out under contract. That approach reduces 
the requirement for the staff complement to 
fluctuate according to the volume of cases, but it  
also allows the insolvency practitioners’ expertise 

to be used in specific cases. 

Derek Brownlee: Am I correct to assume that, i f 
a case goes down the sequestration route rather 
than the PTD route, the total cost will be greater?  

Sharon Bell: I would probably disagree with 
you. Trust deeds are administered only by  
insolvency practitioners, who have high charge-out  
rates. They are professionals, as we all  
acknowledge. However, insolvency does not have 
to be administered by an insolvency practitioner.  
Some cases are administered in-house by the 
Accountant in Bankruptcy. A low-income, low-
asset case will  cost the public purse about £125.  
Other cases cost many thousands of pounds,  
depending on their complexity. 

In a trust deed case, the trust deed does not  
have to make the debtor bankrupt. The trustee can 
propose an alternative trust deed or can 
sequestrate the debtor themselves, if they believe 
that that will benefit the creditors. The trustee 
could be nominated as the insolvency practitioner 
who is dealing with the case, in which case there 
will be no cost at all to the public purse.  

Generally speaking, we t ry to minimise the cost  
to the public purse by realising assets or getting 
contributions. We would not look to take on such 
cases otherwise. 

Derek Brownlee: You have not said it explicitly, 
but can I take it from the tone of what you have 
said that you would not necessarily accept the 
presumption that there would be an increase in 
sequestrations? 

Sharon Bell: Yes. 

Derek Brownlee: Linda Fabiani alluded to the 
question whether local authorities will face 
financial costs under the bill, through their being 
creditors. I assume that no specific financial 
assistance is envisaged for local authorities, if that  
is the case. 

Sharon Bell: No. We do not believe that there 
will be a cost to local authorities; we believe that  
the bill will be cost neutral to them. The procedural 
rules for the new certi ficate route, for example, will  
require the authorised persons to confirm that the 
debtor has no access to alternative, or less  
drastic, debt relief. The debtor who is unable to 
pay the debts will, without access to bankruptcy, 
remain in limbo.  

In addition, there will  be consequential savings.  
There could be marginal savings, because the 
local authority will not have to pursue the debtor 
through debt-recovery processes if they will not  
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get their costs back. There are, therefore,  
balancing savings in the process.  

Derek Brownlee: Would the financial 
memorandum not have been better i f there had 
been broader consultation of industry groups,  
some of which have been quite critical of the bill ? 
Would you have been in a stronger position if you 
had had discussions with R3 and the IPA in 
respect of telling the committee why you agreed or 
disagreed on likely scenarios, and why you were 
confident of your case? Would not that have put  
you in a stronger position than you are in, in 
today’s scenario, in which we have received pretty 

confrontational written statements from a group of 
bodies that clearly feel aggrieved and which 
believe that they were closed out  of the 
consultation process? 

Sharon Bell: I disagree that those people were 
not party to any of the discussions. 

Derek Brownlee: They were not part of the debt  
action forum, were they? 

Sharon Bell: The IPA and R3 were not party to 
that, but the insolvency sector was represented by 
the Institute of Chartered Accountants of Scotland,  
which is the recognised regulatory body and is a 
normal contact for the Accountant in Bankruptcy 
and ministers in dealing with such issues. 

Derek Brownlee: I do not have the ICAS 
submission in front of me, which is remiss of me.  
As a member of ICAS, I will be in its black books. 
However—i f I recall correctly—did not it suggest in 
its most recent submission that it had somehow 
been constrained from engaging with that element  
of its membership that is involved in insolvency  
practice? 

Sharon Bell: It did give that impression in its  
evidence.  

15:15 
Derek Brownlee: Was that inaccurate? 

Sharon Bell: I would disagree with ICAS. Mr 
Ewing’s evidence to the Local Government and 

Communities Committee last week also disputed 
it. It is clear that the ICAS representative went to 
ICAS’s members and asked for specific evidence 

relating to the value of cars, which we also look at  
in the subordinate legislation.  It has no financial 
impact on the bill. There is evidence that ICAS 
went to its members. At one point, when 
discussing matters in the forum, the minister 
requested that forum members keep the 
discussions in a closed shop for a period in order 
to allow open discussion and to avoid sending 
rumours running. It is clear in the terms of 
reference of the debt action forum that  
representatives on the forum were encouraged to 

seek further evidence from their members, so I 
dispute ICAS’s claim. 

David Whitton: I will pick up on the points that  
Mr Brownlee made. You have seen the 
submissions from W D Robb and Co and from the 
IPA. First, why was there not a normal 12-week 
consultation period? Why was it only four weeks? 

Sharon Bell: The four-week consultation period 
was specifically for the housing sector— 

Stephen Sandham: The four-week consultation 
was on additional measures that might be taken 
into the bill, in relation to protection for 
unauthorised tenancies.  

On your question about why there was not a 12-
week consultation, the view was very much—Mr 
Ewing and Mr Neil gave evidence to the Local 
Government and Communities Committee on this  
point—that there was a very intensive and 
comprehensive period of discussion. Effectively,  
both the debt action forum and the repossessions 
group met between February and May and had 
three-hour meetings every three weeks, so there 
was a huge and in many ways much more 
meaningful period of consultation and discussion 
about the right way forward than one would get  
from a normal 12-week consultation, in which one 
just asks questions and analyses evidence. Part 1 
of the bill includes everything on which there was 
consensus in the repossessions group.  

David Whitton: You have seen the submissions 
from W D Robb and Co and the IPA. Paragraph 4 
of the W D Robb and Co submission states: 

“The Bill does have f inancial implications to my  
organisation … The Financ ial Memorandum states in 

paragraph 138 that the Bill expects to be cost neutral for 
Insolvency Practit ioners w hen in fact this statement is  
completely wrong.” 

How do you answer W D Robb and Co on that?  

Sharon Bell: I will respond to that point,  
because it relates to part 2 of the bill.  

I cannot answer specifically for where, on her 
organisation, Irene Harbottle believes there will be 
an impact. We do not believe that there will be any 
cost implications for insolvency practitioners. None 
of the proposals in the bill will remove work from 
insolvency practitioners. In fact, the proposal to 
allow debtors to propose a trust deed, which can 
become protected and exclude the family home, 
may encourage people to seek debt advice from 
insolvency practitioners. We do not believe, either,  
that the bill will impact on insolvency practitioners’ 

staffing numbers. 

David Whitton: I will pick up on another point  
that Mr Brownlee made. If you had consulted 
insolvency practitioners such as W D Robb and 
Co in the first instance, you could have got rid of 
an awful lot of the unhappiness—let us put it that  

558



1691  17 NOVEMBER 2009  1692 

 

way—and misinformation that seems to have been 
flying about. 

Sharon Bell: Mr Ewing met Irene Harbottle and 
a number of other insolvency practitioners on 3 
June and on 23 September to discuss these 
matters. At no time did they say at the meetings 
with Mr Ewing that the proposals in the bill or any 
of the debt action forum’s proposals would have 
an implication for staffing or the staffing costs of 
their organisations.  

David Whitton: The Insolvency Practitioners  
Association’s submission states that the 
Accountant in Bankruptcy estimated that there 
would be 2,500 LILAs but that, in fact, there were 
over 9,000. Is that correct? Was there an 
underestimate? 

Sharon Bell: It is correct that the figure was 
over 9,000 for 2008-09. In fact, 9,417 cases were 
awarded bankruptcy through the low-income, low-
asset route. However, when we did our projections 
for the Bankruptcy and Diligence etc (Scotland) 
Bill in 2006, we anticipated over 5,625 LILAs in the 
first six months of the eventual act’s being in 
place, and 7,500 in the following year—not 2,000,  
as IPA stated in its evidence. I totally dispute that  
we ever said that there would be only 2,000—that  
is a mistake. 

David Whitton: So, if I have got it right, you said 
that there would be 7,000 LILAs. 

Sharon Bell: I said 7,500 in— 

David Whitton: And it was 9,000.  

Sharon Bell: Yes. 

David Whitton: So there was a slight  
miscalculation. 

Sharon Bell: It was the best guesstimate at the 
time. 

David Whitton: The IPA made its own 
calculations, and its estimate of the likely costs of 
implementing the bill appears at the end of its 
written submission. I assume that you will dispute 
those costs, so I hope that you will be able to tell  
me what the costs will be. 

Sharon Bell: I believe that there will be a saving 
of £304,000, which is exactly what is in the 
financial memorandum.  

David Whitton: I am glad that you are so 
positive.  

Sharon Bell: Thank you. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): Given the bill’s impact on the 

private sector, was a regulatory impact  
assessment carried out? 

David Ferguson: There was no formal RIA. We 
took advice from our Government colleagues who 
have responsibility for RIAs. It was felt that,  
because of the inclusive process by which the 
proposals that the bill now represents were 
developed, the way to assess the impact on 
organisations was to work with them in the manner 
that the Government did through the debt action 
forum and the repossessions group. I do not think  
that an RIA would have added a great deal to the 
picture that we have, and there was not time to do 
a formal RIA adequately. We would have wished 
to carry out one over the standard 12-week period,  
but you may recall that the Government was under 
considerable pressure to act quickly. For that  
reason, we therefore did not enter a formal RIA.  
However, we feel that, through the stakeholder 
groups and the work that we have done and which 
continues to be done, we have a good handle on 
the bill’s impact. 

Jeremy Purvis: Simply saying that it was not  
considered sufficiently important to carry out an 
RIA will not assuage the concerns of people who 
may lose their jobs because of the bill. They did 
not have an opportunity to look at the bill’s  
financial implications. 

David Ferguson: I did not say the RIA was not  
important; it is important for measuring the bill’s  
impact. However, we felt that the way to do that  
was through the two stakeholder groups that, with 
the Government, drew up the proposals that are 
now contained in the bill. We felt that a more 
inclusive and interactive way of developing the 
policy and the bill  and assessing the bill’s impact  
was to talk directly to those who were going to be 
affected by the bill. 

The Convener: Mr Sandham, do you want to 
add to that? 

Stephen Sandham: One of the key bits of part  
1 of the bill is around the pre-action requirements  
on lenders. The important point, of course, is that  
lenders should undertake those anyway. In a 
sense, all that the bill is doing is requiring court  
scrutiny of what lenders should do anyway under 
the Financial Services Authority regulations. The 
Council of Mortgage Lenders tells us that it  
complies with all that stuff anyway. In a sense, no 
additional regulatory burden should therefore be 
imposed on lenders. 

Jeremy Purvis: Do officials consider it to be 
part of their role to advise ministers whether or not  
to consider the code of public consultation for 
proposed legislation, or are the meetings with 
certain groups, which it is believed were closed,  
sufficient? 

David Ferguson: I do not think that the groups 
were closed. If it helps the committee, we can 
send the committee the terms of reference of the 
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debt action forum and the repossessions group.  
Sharon Bell alluded to the relevant statement in 
the terms of reference. I do not have the reference 
with me, but it says that it was understood that  
members of the group would—[Interruption.] In 
fact, I do have it here. It says: 

“The formulation of ideas  may require members of the 
DA F to take issues outs ide of the meetings to enable 
further w ider interaction w ith outside parties and 
stakeholders.” 

That comes from the “DAF Terms of Reference” 

document, which we will— 

Jeremy Purvis: I think that I heard Ms Bell say 
that finances were not discussed. Mr Brownlee 
asked a question about consultation and part 2 of 
the bill. I understood that discussions had taken 
place at the debt action forum, but that finances 
were not discussed.  

Sharon Bell: That is correct. 

Jeremy Purvis: We could end up going round in 
circles on this. If finances were not discussed and 
there is no public consultation, I do not know what  
opportunity members of the public or other 
interested bodies have to look at the financial 
memorandum before it is published. Is that  
consistent with the consultation code, which I 
presume bill teams operate under when they 
propose legislation? 

David Ferguson: We mentioned earlier that  
there was a process of consultation on the 
financial memorandum. I do not know whether 
Stephen Sandham or Sharon Bell wish to say any 
more about how the issues in each part of the bill  
were put to the test over the summer. If you wish 
us to respond to the committee formally, with an 
assessment of how the way in which we have 
operated is consistent with the code on 
consultation, we would be happy to do that.  

The Convener: That would be helpful—we wil l  
take you up on that. 

Tom McCabe (Hamilton South) (Lab): You are 
aware of the tone of the questions and the 
concerns that have been raised. Is there a danger 
of creating a perception that you are rewriting the 
rulebook to suit your own ends? You have 
constrained a consultation, there has not been a 
regulatory impact assessment and there is a group 
of professionals who substantially disagree with 
your conclusions and who are extremely angry.  

The Convener: Who would like to answer that  
one? 

David Ferguson: Thanks, colleagues.  

I know where you are coming from, Mr McCabe,  
but I do not see that as being the case. As we 
have tried to explain today, and as ministers said 
in their evidence to the Local Government and 

Communities Committee, the proposals were 
developed through an inclusive group, which met 
over a number of months. It did not just have 
questions put to it; it played an active role in 
shaping the proposals and in helping us to 
understand their impact. That was done in the 
context of a deteriorating economic situation, with 
considerable pressure on the Government to take 
urgent action. That did not just mean any action; it  
had to be the right sort of action—action that  
would have an impact and whose effect people 
would understand. That is what we have before us 
in the bill. It was an unusual set of 
circumstances—unique in my experience—but the 
process that we have been through has been 
robust and reasonable. 

The Convener: There are no further questions.  
Do you have any final comments to make? 

Stephen Sandham: Returning to part 1 of the 
bill, I remind the committee that the overarching 
assumptions that we made about cost were based 
around a projected 60 per cent increase in 
repossessions—and, therefore, in actions in court.  
That was taken from a forecast by the Council of 
Mortgage Lenders. The council has revised that  
figure down substantially; its forecast for next year 
is effectively a 33 per cent increase from the 2008 
figure that we used as a base. There is a huge 
amount of reassurance in that: regarding part 1,  
we have very much gone to the absolute upper 
limit of what the costs will be, so if anything they 
will be substantially less. I draw that to the 
committee’s attention.  

The Convener: I thank the witnesses for their 
evidence, expertise and attendance here today. 
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Decision on Taking Business in 
Private 

15:29 
The Convener: Item 3 is to consider whether to 

consider our draft report on the financial 
memorandum to the Home Owner and Debtor 
Protection (Scotland) Bill in private at future 
meetings. I propose that we do so. Is the 
committee agreed? 

Members indicated agreement.  
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Home Owner and Debtor Protection (Scotland) Bill 
 
Local Government and Communities Committee Report on 
the Bill – Scottish Government Response  
 
AIMS OF THE BILL 
 
9 “The proposals in Part 2 were not 

specifically recommended by 
DAF.  It is difficult to ascertain 
whether these specific proposals 
were discussed at any or all of 
the subsequent meetings with 
stakeholders.” 

The Scottish Government agrees 
that the Debt Action Forum report 
stops short of recommending 
specific legislative proposals. The 
principles of all provisions 
contained in Part 2 of the Bill, 
however, were discussed at the 
Debt Action Forum, and these 
discussions are recorded in the 
Debt Action Forum report.   
 
The following proposals were 
included in the terms of reference 
for DAF which all members 
received prior to the first meeting – 
• Allow access to bankruptcy for 

an at-risk group with negative 
equity, who currently are 
effectively precluded from 
seeking bankruptcy because 
they have title in heritage; 

• Allow a debtor’s family home 
(subject to creditor consent) to 
be excluded from a protected 
trust deed; 

 
The Policy Memorandum clearly 
shows that as a result of DAF there 
was a commitment to bring forward 
changes to trust deeds and to  
consult on more wide ranging 
issues in relation to property.  We 
agree that the DAF did not discuss 
a draft bill but they did fully 
consider the overarching 
principles on which the Bill is 
based.  At stakeholder meetings 
subsequent to the Debt Action 
Forum discussion of provisions 
were tailored to the specific 
stakeholders and their interests, 
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however we are satisfied relevant 
proposals were discussed at each 
such meeting.  It is our view that 
there was sufficiently broad 
consensus for those provisions 
which are being taken forward in 
this Bill. 
 
In the stage 1 debate some MSPs 
questioned why the Bill contained 
Part 2. The Scottish Government 
convened the Debt Action Forum 
to examine current information on 
debt relief and debt advice and 
also convened a sub-group to look 
at repossessions (the 
Repossessions Group).  A number 
of members sat on both groups.  In 
the same way that the provisions 
of Part 1 came out of the 
discussions of the Repossessions 
Group, Part 2 provisions came 
from discussions of the Debt 
Action Forum itself.  The Scottish 
Government believes that Part 2 of 
the Bill will make a real difference 
for people in Scotland who are 
struggling with over indebtedness 
and are anxious about the impact 
of debt on their families. 

 
EVIDENCE FOR EARLY ACTION  
 
13 “With the desire to bring in 

legislation relatively quickly in 
relation to repossessions, the 
Scottish Government did not 
publish a draft bill and there was 
no period of formal consultation 
prior to the Bill being introduced.” 
 
 

The normal 12 week consultation 
on a draft bill was not viable due 
to the need for the legislation to 
be enacted urgently in response to 
the current economic downturn.  
 
Part 1 of the Bill implements the 
recommendations reached by the 
Repossessions Group and 
published in its report.  While the 
timetable for reaching agreement 
in the Group was compressed, 
due to the need to quickly respond 
to the economic downturn, no one 
has criticised any aspect of the 
Repossessions Group report 
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since it was published in June. 
 
While concerns have been 
expressed about the fine detail of 
a few points in the Bill, it should 
be noted that there has been no 
suggestion that the fundamental 
principles of Part 1 of the Bill 
aren’t entirely in line with the 
report.  
 
We agree that the DAF did not 
discuss a draft bill but they did 
fully consider the overarching 
principles on which the Bill is 
based and make the intention to 
legislate clear. The work of an 
Independent Expert Group 
provided comment on the 
principles discussed at the Forum.
 
 
All this represents a collaborative 
process, albeit not the standard 
one.  We had to strike a balance 
between the timeous passage of 
the bill and ensuring proper time 
to consult and to work out the 
details with stakeholders  
 
The Scottish Government 
response to the DAF report was 
published on the premise that 
there was broad consensus over 
the proposals that would be taken 
forward as legislation.  
Subsequently when further details 
which were developed in the 
drafting of the Bill were published, 
this along with a lack of general 
understanding of the provisions 
meant that the consensus was 
perceived to be diminished.   
 
We are continuing to discuss any 
concerns with stakeholders to 
ensure we get the Bill correct. We 
will take stage 2 amendments 
where necessary.   
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CONSULTATION 
 
25 General 

 
“However, throughout the 
Committee’s scrutiny of the Bill 
there have been significant 
concerns raised about whether 
there has been adequate 
consultation and in particular 
whether DAF and the 
Repossessions Group were truly 
representative.” 
 

 
The Scottish Government 
convened the Debt Action Forum 
(DAF) and its sub-group, the 
Repossessions Group (RG)  in 
2009, to examine current 
information and initiatives on debt 
relief, debt advice and 
repossessions in light of the 
economic downturn.  
 
The DAF and RG consisted of a 
cross section of stakeholders and 
academics including a 
representative from ICAS.  
 
Between January 2009 and May 
2009 extensive discussion 
between key stakeholders on the 
Repossessions Group took place. 
Members of the DAF met seven 
times.  
 
The Scottish Government 
determined that, in the 
circumstances, this was the most 
expedient way to consult and 
involve interested parties. It is felt 
that the level of discussion and 
dialogue was far more detailed 
through this process than would 
have come from any normal 12 
week consultation exercise. 
 
Concerns regarding the 
composition of the Debt Action 
Forum are noted in the minutes of 
the first meeting. As chair of the 
DAF, the Minister for Community 
Safety invited members to suggest 
additional representation. As a 
result the Financial and Leasing 
Association and CoSLA were 
invited to join and provided 
representatives from the second 
meeting onwards. 
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Financial and Leasing Association 
and CoSLA representatives also 
attended the Repossessions Group 
from the second meeting due to 
concerns about membership. 
 
Insolvency practitioners were 
represented by ICAS. 70% of 
Scottish insolvency practitioners 
are members of ICAS,  whilst other 
representative bodies, such as the 
Insolvency Practitioners 
Association are London based and 
have fewer Scottish members. 
 
Local authority creditors, which 
are typical of unsecured creditors, 
were represented by CoSLA. To 
invite single representatives of 
every group would have been 
almost impossible, and would have 
made the Forum unwieldy. 
 
As stated above the Scottish 
Government response to the DAF 
report was published on the 
premise that there was broad 
consensus over the proposals that 
would be taken forward as 
legislation.  Subsequently when 
further details which were 
developed in the drafting of the 
Bill were published, this along 
with a lack of general 
understanding of the provisions 
meant that the consensus over 
Part 2 was perceived to be 
diminished.   
 
With regard to Part 1 there was 
real clarity in the Repossessions 
Group report on what 
stakeholders wanted. Despite 
concerns about the fine detail of a 
few points, no one has suggested 
that the fundamental principles of 
Part 1 of the Bill aren’t entirely in 
line with the report.  
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35 Confidentiality 
 
“The Committee notes that there 
is a difference of opinion over the 
issue of confidentiality and 
believes this also leads to 
differences of opinion over what 
areas of DAF’s report the Bill is 
implementing and what areas will 
be subject to further 
consultation.” 
 

 
 
The Scottish Government agrees 
that there has been some 
misunderstanding and confusion 
with regard to which parts of the 
Debt Action Forum report would 
proceed to a Bill.  The response to 
the DAF report and the Policy 
Memorandum which supports this 
Bill clearly indicated which areas 
of the DAF report would be 
implemented as soon as possible 
and which would be subject to 
further consultation. 

The DAF Terms of Reference were 
clear on the expectation that 
members would seek views from 
within their stakeholder groups. 
The Terms of Reference stated, 
"The formulation of ideas may 
require members of the DAF to 
take issues outside of the 
meetings to enable further wider 
interaction with outside parties and 
stakeholders."  

 
 
36 
 
 
 
 
 
39 

Adequacy 
 
“It is a fact that no draft Bill was 
produced prior to this Bill’s 
introduction and therefore, there 
was no standard three month 
consultation period.”   
 
“Therefore, on balance, the 
Committee believes that the 
consultation on Part 1 was 
adequate in this instance… but 
there does not appear to be the 
same level of consensus over 
Part 2.  Additionally, there are a 
number of outstanding issues 
that do not appear to have been 
adequately resolved.  The 
Committee therefore considers 
that the consultation on Part 2 
was unsatisfactory.” 
 
 

 
The Scottish Government 
recognises that there was less 
consensus for the provisions in 
Part 2 of the Bill. The provisions in 
Part 2 are derived from proposals 
which were set out in the Terms of 
Reference for discussion at the 
Debt Action Forum and based on 
the work of an Independent Expert 
Group. It is acknowledged that 
there has been a level of 
misunderstanding about the 
effects of the Bill and confusion 
with other issues discussed by 
DAF which were considered 
appropriate for further 
consultation. The Scottish 
Government accepts that more 
could have been done to clarify 
what was included in the Bill to 
mitigate some of the specific 
concerns raised in evidence.  
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 However the Policy Memorandum 
that accompanied the Bill identified 
which areas of the DAF report are 
included in the Bill and which 
would be taken forward at a later 
date after further consultation. The 
Scottish Government has 
demonstrated its willingness to 
listen to concerns and act on them 
by undertaking to introduce stage 
2 amendments where appropriate. 
This has been welcomed by 
stakeholders. 
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PART ONE 
 
47  “The Committee ascertained 

from the evidence that while 
proposals in section 1 of the Bill 
relating to voluntary surrender 
were discussed in the 
Repossessions Group, the 
affidavit process set out in the 
Bill was not a recommendation 
of the Group.” 

 

The Repossessions Group 
acknowledged that there should 
be some procedure for 
abandoned and voluntarily 
surrendered properties, but 
didn’t specify exactly what that 
should be (Repossessions 
Group report paragraph 6.19). 
 
In preparing the Bill some 
provision on voluntary 
surrender was clearly needed.  
Abandonment proved difficult to 
define and the decision was 
taken not to provide for it, as 
such cases could be dealt with 
through the proposed court 
processes. 
 
Section 1 was designed to allow 
a debtor to surrender 
possession of an unoccupied 
property voluntarily while 
providing some protection for 
others who have rights in 
relation to the property – such 
as the partner. It provides a 
straightforward way for 
borrowers, with the agreement 
of others with rights, to grant a 
lender clear legal entitlement to 
the property without going to 
court.   
 

49 “I do not view the procedures on 
voluntary surrender, which 
involve affidavits and so on, as 
practical in reality. Even if they 
were, they would still add hugely 
to the cost and the delay in 
achieving an outcome that both 
sides would want in such cases. 
No evidence was put forward in 
the group to suggest there was 

There would be some additional 
costs for borrowers in securing 
a sworn or affirmed affidavit but 
we think these are minimal – 
probably no more than £40.  We 
considered the costs reasonable 
for the extra protection 
provided.  
 
Following the evidence given to 
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a problem with the existing 
system.”1  

(David Forrester, FLA) 

 

the committee by the FLA, 
officials met with  David 
Forrester, the FLA 
Repossessions Group 
representative, on Friday 6 
November to discuss their 
concerns and consider 
alternatives. 
 
This was also discussed further 
on Friday 18 December  at a 
meeting between SG officials 
and individuals and 
organisations representing 
lenders. 
 
We acknowledge the concerns 
raised by lenders and the 
Committee in relation to 
additional costs and additional 
bureaucracy. We will therefore 
introduce a stage 2 amendment 
on this section to seek to 
address these concerns while 
still ensuring appropriate 
protection for homeowners . 
 

51 “Kennedy Foster of the Council 
of Mortgage Lenders believed 
that the procedure set out in the 
Bill was cumbersome and 
retrograde and would lead to 
extra costs which he felt would 
ultimately be passed onto 
borrowers.” 

“I suspect that our members will 
not use the process and will 
simply raise court proceedings 
in all cases.” 2

(Kennedy Foster, CML) 

The affidavit procedure is 
similar to that which already 
applies to the sale of a 
matrimonial or family home. We  
do not therefore believe it to be 
too onerous. 

 
We also considered that the cost 
of using the proposed affidavit 
would be very considerably less 
than the cost and time involved 
in taking court action so we do 
not accept that lenders will 
simply raise court proceedings 
instead. 
 
As emphasised by the Minister 
of Housing and Communities 
when giving  evidence to the 

                                                 
1 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2514 
2 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2587 
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Committee “the last thing that 
we would want to do would be to 
introduce a new bureaucratic 
procedure if it were not 
necessary to do so or if there 
was a better way of proceeding.”
 
As indicated above, in the light 
of the feedback received, The 
Scottish Government will lodge 
a stage 2 amendment, seeking to 
address these concerns. 
 

54 
 
 
 
 
 
 
 
 
 
 
 
 
 
57 
 
 
 
 
 
 
 
 
59 

“Gavin Corbett from Shelter 
questioned whether the affidavit 
in its current form strikes the 
correct balance between the 
need for a process which 
ensures that people can leave, 
but which also provides 
assurances that they do so with 
the full knowledge of what they 
are doing, and that any other 
people in the property, including 
any tenants, are taken into 
account.” 
 
“The Minister for Housing and 
Communities…told the 
Committee that the Scottish 
Government would be willing to 
consider amendments at Stage 
2 if it was felt that the process 
was overly bureaucratic and 
unlikely to be used.” 
 
The Committee is concerned 
however about the provisions 
which relate to the voluntary 
surrender process and in 
particular the use of affidavits. 
Whilst it notes support for the 
new process from the advice 
sector, it is concerned that from 
other evidence the proposed 
process may be overly 
bureaucratic, more costly and 
could act as a disincentive for 
people to use it. It is also 
concerned by the evidence 

We understand from meeting 
Shelter on 11 December that 
they still believe that the 
proposed affidavit would offer 
better protection than the 
existing voluntary surrender 
procedures. We also believe the 
proposed affidavit provides 
greater reassurance for the 
lender against any subsequent 
legal challenge from the 
borrower that the surrender of 
their property was in any way 
coerced.  We remain of the view 
our proposal has merit, but we 
are aware that some think we 
haven’t got the balance quite 
right, and that a simpler process 
for signing of documents 
without affidavit procedure may 
suffice. 
 
The key aim is to balance lender 
and resident rights, so that 
those who wish to give up their 
property can do so relatively 
easily, but with safeguards 
against undue pressure being 
applied.   

 
We will lodge a stage 2 
amendment which strikes a 
better balance.   
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provided by lenders who told the 
Committee that they would not 
use the new process and would 
continue to raise court actions 
instead.” 

66 “The Committee recommends 
that the Scottish Government 
should consider whether an 
amendment is necessary to 
clarify the term “reasonable 
time” at section 2(5) of the Bill.” 

 

In relation to section 2(5) as the 
Minister for Housing and 
communities told the Committee 
in his evidence:  
 
 “Jurisprudence from the Debtors 
(Scotland) Act 1987 would not 
necessarily  apply here to define 
“reasonable time” as one to two 
years.  The duties will be fleshed 
out in subordinate legislation and 
in guidance, to which the courts 
will look in interpreting 
“reasonable time”.  
 
A balance has to be struck 
between the rights of debtors 
and those of lenders.   
 

75 Kennedy Foster of the Council 
of Mortgage Lenders, told the 
Committee… 

“The one advantage of the 
protocol south of the border is 
that it can be amended 
regularly…my slight concern 
about the Scottish approach is 
that it is being stuck in statute.”3 

 

It is widely recognised even by 
the chair of the committee that 
drafted the pre-action protocol 
for England and Wales that it has 
no substantive legal effect.  The 
Bill will provide stronger 
protection in the way only 
legislation can. 
 
As noted by the Committee the 
pre-action requirements set out 
in the Bill are broadly in line with 
what is contained in the pre-
action protocol in England and 
Wales, but that the protocol 
provides more specific detail 
than is contained on the face of 
the Bill.  
 
The reason that much of the 
detail of the pre-action 
requirements will be provided for 
in subordinate legislation is to 

                                                 
3 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2579 
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facilitate future amendment if 
required.   
 

78 “However, Shelter sent the 
Committee a supplementary 
submission having considered 
the draft SSI, which sets out a 
number of detailed observations 
about this.4 Shelter suggests a 
change to the Sheriff Court 
Rules to ensure that sheriffs are 
always checking compliance 
with section. It also 
recommends a standard 
checklist and evidence sheet 
that lenders will also have to 
provide in order for the 
application to proceed.” 

 

We agree with Shelter that 
appropriate changes to the 
Sheriff Court Rules will be 
required and standard checklists 
and evidence sheets may be 
helpful.  These are matters for 
the Sheriff Court Rules Council, 
who have already set up a 
working group to consider what 
changes to their rules will be 
required.  Scottish Government 
officials are represented on that 
group. Clearly the evidence 
required will be dependent on the 
further provision about the pre-
action requirements, which will 
be specified in subordinate 
legislation.  We will consult all 
stakeholders, including lenders, 
before introducing subordinate 
legislation. 

80 “The Committee recommends 
that the Scottish Government 
considers the changes 
suggested by Shelter.” 

 

We agree with the Committee’s 
recommendation to consider the 
changes proposed by Shelter, as 
well as other interested parties, 
in order to ensure that the SSI for 
pre-action requirements strikes 
the right balance between debtor 
protection and the burdens 
placed upon lenders.  Sharing 
first drafts of the SSIs at this 
early stage has given us longer 
to consult all stakeholders fully. 
Some discussions with 
stakeholders on the SSIs have 
already taken place and a formal 
consultation event is now being 
planned. 

87 “The Committee does on 
balance however support the 
general principle that the pre-
action requirements should be 
enshrined in legislation in order 
to give them more force. It 

The Scottish Government 
welcomes the support of the 
Committee to enshrine the pre-
action requirements in 
legislation.  We are glad that the 
Committee has recognised that 

                                                 
4 Shelter.  Supplementary written submission to the Local Government and Communities 
Committee, November 2009. 
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considers that this will also help 
to address the concerns 
identified with the Pre-Action 
Protocol used in England and 
Wales which witnesses 
considered to have limited 
impact on lenders due to its 
discretionary nature.” 

 

the codification of pre-action 
requirements into legislation 
offers greater protection than the 
discretionary nature of the pre-
action protocol in England and 
Wales. 
 

90 The SLC considered that— 

“the powers in section 24A(8)(b) 
and (d) of the 1970 Act and 
section 5B(8)(b) and (d) of the 
1894 Act (inserted by section 4 
of the Bill) are too wide, given 
that they can be used to specify 
without limitation, additional 
“pre-action requirements” of 
creditors, and also to modify 
enactments to change those 
requirements.”5

“The SLC is concerned about 
the sweeping power to provide 
for any new pre-action 
requirements which it considers 
does not need to be restricted in 
its use to modifications of these 
sections. It considers that it is 
not a proper use of delegated 
powers to permit wholesale 
revision of, or replacement of, 
the scheme which the 
Parliament has approved 
through primary legislation, and 
recommends that significant 
restrictions should be placed on 
the scope of this power, to limit 
it appropriately.” 

 

As indicated above, and as those 
giving evidence to the Committee 
acknowledged, it is vital to retain 
some flexibility through use of 
subordinate legislation to amend 
the pre-action requirements.  
 
It is not our intention that the 
power would be used to make 
sweeping changes, but some 
flexibility to adjust in line with 
changes in the wider regulatory 
landscape is necessary. 
 
We are considering the SLC’s 
comments and recommendations 
and will provide the SLC with a 
fuller response shortly, before 
Stage 2, as requested.  
 
 

95 “Adrian Stalker, the Chair of the 
Repossessions Group, argued 
that there is a reasonable 
argument for an amendment 

We are concerned to avoid 
allowing multiple recalls of a 
spurious nature, which we 
believe could be used to unfairly 

                                                 
5 Scottish Parliament Subordinate Legislation Committee. Report on Home Owner and Debtor 
Protection (Scotland) Bill at Stage 1 

 14

575



which would provide that a 
second application for a recall of 
decree could be made if the 
court was satisfied it was being 
made on a different basis.6 ” 

 

restrict the lender’s legitimate 
right to repossess when all other 
alternatives to repossession 
have been appropriately 
explored.  We met with Shelter 
on 11 December to discuss the 
issue in more detail and will be 
tabling a Stage 2 amendment to 
address the point. 

98 “The Committee notes the views 
expressed that the Bill should 
provide for a second application 
for a recall of decree by an 
entitled resident if the court is 
satisfied that this is being made 
for a different reason.  The 
Committee is persuaded that 
there should be an opportunity 
for a second application to be 
made in those circumstances, 
and recommends that the 
Scottish Government considers 
an amendment in this regard.” 

 

We welcome the Committee’s 
views on this and, as indicated 
above, in light of that and further 
discussions with stakeholders 
we will be lodging a Stage 2 
amendment to address the 
concerns raised. 

                                                                                                                                            
6 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2503 
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104 
 

 

 

 

105 

Accreditation, qualification and 
training 
 
 “As well as the impact of the 
new process on resources and 
capacity, concerns were also 
raised in evidence about the 
accreditation, qualifications and 
the training of lay 
representatives.” 
 

“CAS considered that there 
should be some form of 
uniformity in the terms of the 
authorisation of lay 
representatives.” 

 
Money Advice Scotland (MAS) 
and Citizens Advice Scotland 
(CAS) held a workshop before 
Christmas to identify what they 
see as the training requirements 
and we await further information 
from them on these. 
 
We expect a proportion of the 
£3m funding provided for SLAB 
to fund training to the level 
required for Type 3 accreditation. 
We will work with the recently 
reconvened Repossession 
Advice Group, which has 
representation from SG, COSLA, 
Scottish Legal Aid Board (SLAB) 
and the key advice agencies, to 
consider what the additional 
training requirements might be 
for others who might need to 
take on lay representation roles.  
All the issues surrounding 
accreditation and training for lay 
representatives will be discussed 
at their next meeting on 26 
January. 
 
 In this way, we will take account 
of the work done by MAS and 
CAS to begin scoping out the 
training requirements and work 
with all key stakeholders to 
consider what more is required 
and ensure that appropriate 
funding and training is in place.  
 
 

111 Resourcing and capacity 
 

“the Committee notes with some 
concern that the CML does not 
provide separate figures in 
respect of Scotland.” 

“The Committee calls on the 
CML to provide these figures.” 

 
 
 
The Scottish Government echoes 
the Committee’s call on the CML 
to provide separate figures for 
repossessions in respect of 
Scotland. 
 
We have been concerned about 
the lack of Scottish figures for 
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some time, but regulation of 
lenders is a reserved issue. 
 
On 17 December during the 
Stage 1 Debate Cathy Jamieson 
called for the Minister of Housing 
and Communities to outline what 
has been done to press 
organisations for this 
information.  
 
In May the  Minister for Housing 
and Communities wrote to the 
Financial Services Agency (FSA), 
pressing them to require lenders 
to provide separate Scottish 
data. The FSA responded that 
current data was based on firms’ 
place of business, rather than 
location of repossessions, but 
that it might require regional data 
in future if the benefits 
outweighed the costs. 
 
The Minister for Housing and 
Communities wrote again to the 
FSA on 7 July. In the second 
letter, he pointed out the 
Repossessions Group’s 
recommendation that the FSA be 
asked to require lenders to 
provide regional data. A further 
letter was sent to the FSA in 
November. 
 
On 1 September the Minister for 
Housing also raised the matter 
with the chair of CML’s subgroup 
on mortgage arrears, who 
undertook to discuss it further 
with his sub-group and come 
back to us. We await a response. 
 
On 7 January the Minister for 
Housing wrote to Michael 
Coogan, Director General of CML 
outlining the case for separate 
Scottish data. We await a 
response.  Copies of the 
Minister’s correspondence with 
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CML and FSA have been 
supplied to the Committee clerk 
and have been lodged with 
SPICe. 

116 

 

 

 

118 

The Committee notes that the 
Minister for Housing and 
Communities will be meeting 
with those who gave oral 
evidence to the Committee and 
who had raised capacity issues 
to discuss these in more detail,7

“However, the Committee is 
concerned that such 
discussions should have taken 
place much earlier in the 
process.” 

 

The advice sector were consulted 
on the level of additional costs 
falling on them as a result of the 
bill when we drew up the 
financial memorandum during 
the summer.  The financial 
memorandum sets out the costs 
resulting from the proposed lay 
representation role.   
 
Neither the advice sector nor the 
Scottish Government could 
quantify precisely the training 
costs involved at that time, much 
of which we believe will in 
practice be covered through the 
£3m provided through SLAB for 
individual projects to expand 
capacity of in-court and other 
advice services. These grant 
funded projects are now in place, 
there are 16 new projects which 
cover broad geographical areas 
and multiple Courts to achieve 
greatest access. A list showing 
the different advice services 
available across the different 
sheriff courts is attached for 
information in Annex A. 
 
However as indicated above we 
are working with the advice 
sector, particularly through the 
Repossessions Advice Group 
which has been convened by 
SLAB to ensure that training 
requirements are met. 
 

119 “It further notes however that 
this funding was announced well 
before the Bill was introduced, 
and, in light of this, the 
Committee questions whether 

The Repossessions Group report 
recommended that the funding of 
advice services should continue 
to be given high priority by the 
Scottish Government and local 

                                                 
7 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col. 2623 
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there will be sufficient funding 
and capacity to meet the extra 
demands there will be on 
services arising from proposals 
in the Bill.” 

authorities.   
 
The £3m SLAB funding provides 
security for the funding of 
projects up until March 2011.  It 
should be noted that the grant 
funded projects are now in place. 
 
SLAB will be monitoring the 
projects and the overall 
programme of work in order to 
evaluate which ways of providing 
services are most effective.  This 
will inform future decisions.  The 
importance of ensuring that 
these advice services continue 
beyond that will of course be 
considered alongside all the 
other priorities in the next 
Spending Review.  That is no 
different to any other project. 
 

120 “The Committee asks the 
Scottish Government to outline 
how it will support delivery of the 
Bill’s proposals in relation to 
advice and lay representation 
and to report back to this 
Committee on an ongoing 
basis.” 

Scottish Government, SLAB and 
CoSLA are finalising a baseline 
paper which will set out the 
conclusions of previous work to 
identify the key weaknesses in 
the current arrangements for the 
delivery and funding of advice 
and consider the implications of 
developments since 2005.  
 
This will be followed by 
engagement with stakeholders to 
ensure that all relevant 
developments have been taken 
into account and that no radically 
different weaknesses have 
emerged in the last four or five 
years.  
 
This is intended to be carried out 
partly through the advice 
subgroup of the Debt Action 
Forum and Repossessions 
Group that has now  been 
reconvened as the Repossession 
Advice Group.  This has all the 
key national advice organisations 
like MAS, CAS, Shelter, Scottish 
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Association of Law Centres 
(SALC) and Consumer Focus 
Scotland on it, and will provide 
an excellent forum to consider 
what more needs to be done to 
address all the advice focussed 
recommendations in those two 
reports and whether further 
funding is required 
 

122 “At present 5% of cases are 
defended, but the consultation 
[on the Bill] said that the aim is 
to have 50%, which is a 
significant increase. Therefore 
our question is that whether the 
courts are gearing up for that.”8  

We are aware that lenders 
continue to be concerned about 
the possible impact, particularly 
in larger urban courts but, as the 
financial memorandum makes 
clear, we are adopting the worst 
case scenario in terms of the 
number of additional cases going 
to court.   
 
It should be noted that 50% 
defended is not a ‘target’, just the 
upper limit of what is anticipated 
Only 5% of cases are currently 
defended so allowing for a 
tenfold increase is being very 
cautious, particularly when 
anecdotal evidence from DCLG 
suggests about 20-30% of 
actions are defended in England 
and Wales. 
As the Minister of Housing and 
Communities stated in 
Parliament on 17 December “The 
clear point is that the Bill will 
make it much easier for people 
who want to defend their actions 
in court to do so, in terms of both 
court procedure and available 
resources.” 
 

123 “It is not clear to the Committee 
from the evidence whether the 
courts will have the resources to 
be able to cope with a 
significant increase in cases that 

The Scottish Court Service has 
indicated that the procedure 
proposed by the Bill is 
manageable both in terms of time 
and cost (paragraphs 86 to 93 of 

                                                 
8 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2505 
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are likely to be brought before 
them.” 

the financial memorandum). 
 
The Minister for Community 
Safety underlined at the Stage 1 
Debate that “we are satisfied that 
the courts will be able to cope 
with the additional burden.” 

127 Impact of the Bill on tenants 
 

“The Committee notes that the 
Repossessions Group made no 
recommendations in relation to 
the position of tenants under 
this legislation.”   

 
The Repossessions Group 
recognised that a particular 
problem might be experienced 
by tenants of landlords who 
have defaulted on their 
mortgage, where the landlord 
has rented out the property 
without informing the lender, in 
breach of the mortgage contract. 

 
The Group recommended that 
the problem be evaluated and 
potential solutions considered.  

 
The Scottish Government has 
been consulting on whether to 
strengthen protection for 
unauthorised tenants whose 
landlord is being repossessed.  
Such tenants are vulnerable to 
being made homeless with little 
notice, through no fault of their 
own, where their landlord fails to 
notify the lender of the tenancy 
and then gets into financial 
difficulties.  
 
 

128 “Fiona Hoyle of the Finance and 
Leasing Association gave some 
initial reactions to the 
consultation but ultimately, was 
concerned that “this was a big 
subject for a one month 
consultation.” 9 ” 

A four week consultation period 
was necessary to provide an 
option for amendment at stage 
2.   
 
 

132 “The Committee looks forward 
to the outcome of the 
consultation and to hearing from 

In the light of responses to this 
consultation exercise, which 
showed no clear consensus on 

                                                 
9 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2513 
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the Scottish Government how it 
intends to take forward those 
outcomes.” 

the way forward and in light of 
concerns expressed by several 
respondents that more time 
needed to be taken to get this 
complex issue correct, the 
Scottish Government has 
decided not to seek an 
amendment to the Home Owner 
and Debtor Protection (Scotland) 
Bill.  We will instead reconvene 
the Repossessions Group to 
consider this specific issue in 
more detail with a view to 
potentially taking a stage 2 
amendment to the Housing 
(Scotland) Bill.   
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PART TWO 
 
137 Consultation 

“a number of concerns were 
raised with regard to 
consultation, particularly in 
relation to the appointment of the 
AiB in certificate of sequestration 
cases and the removal of two 
existing routes into bankruptcy.  

Blair Nimmo, of the Institute of 
Chartered Accountants in 
Scotland (ICAS), stated— 

“the measure was one of the 
issues that was not part of the 
DAF consultation at all – the first 
sign of it was when the bill was 
produced.”  

 
 
The Scottish Government 
acknowledges that some of the 
detail of the Bill was not 
specifically considered  by the 
Debt Action Forum when the 
certificated route provision was 
discussed.  These technical 
changes were developed in the 
drafting of the Bill.  
 
After consultation with 
stakeholders, the Scottish 
Government intends to introduce 
stage 2 amendments which will 
reinstate the failed trust deed 
route into bankruptcy and allow 
insolvency practitioners to be 
trustee in certificated cases.  This 
has been welcomed by 
stakeholders. 

139 “nowhere in the final report or the 
response from the Scottish 
Government is there mention of 
the appointment of the AiB as the 
trustee in certificate of 
sequestration cases nor is there 
mention of the removal of two 
existing routes into bankruptcy.” 

The Scottish Government 
acknowledges that some of the 
detail of the Bill was not 
specifically considered  by the 
Debt Action Forum when the 
certificated route provision was 
discussed.  These technical 
changes were developed in the 
drafting of the Bill.  
 
After consultation with 
stakeholders, the Scottish 
Government intends to introduce 
stage 2 amendments which will 
reinstate the failed trust deed 
route into bankruptcy and allow 
insolvency practitioners to be 
trustee in certificated cases.  This 
has been welcomed by 
stakeholders. 
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141 “there are significant concerns 
over the role of the AiB and the 
Committee believes that this 
should have been subject to 
consultation prior to the Bill being 
introduced.” 

The Accountant in Bankruptcy 
has acted as trustee in 
bankruptcies since 1993.  This 
role was introduced by statute in 
order to ensure that there would 
be a public office to administer 
insolvencies of low value estates 
which were not sufficient to pay 
an insolvency practitioner to act 
as trustee. Prior to AiB acting as 
trustee, insolvency practitioners 
were able to receive some funding 
from the public purse at 
considerable cost to the taxpayer 
(£27 million in 1993). Without AiB 
taking on this role those who are 
most in need of debt relief will not 
have access to bankruptcy. 
 
At no point during Debt Action 
Forum deliberations did any 
member question the role of the 
AiB.  
 

142 Accountant in Bankruptcy as 
trustee 

“The Committee has received a 
large number of submissions 
from insolvency practitioners who 
are opposed to the appointment 
of the AiB as trustee in certificate 
of sequestration cases. Many of 
the submissions state this would 
move a significant amount of 
business from the private sector 
to the public sector, resulting in 
redundancies in the private 
sector and that it would 
unnecessarily restrict the choice 
open to the debtor.  

 
 
 
The Scottish Government has 
continued to engage in dialogue 
with stakeholders, listening to 
their concerns and as a result 
intends to introduce stage 2 
amendments to allow insolvency 
practitioners to be trustee in 
certificated cases. 
 
We consider that a debtor who is 
unable to demonstrate apparent 
insolvency is likely to have limited 
means to contribute to the cost of 
administering their estate. 
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143 “some submissions claimed that 
they believed the provision 
contravened EU competition law 
and many questioned the 
capacity and skills of the AiB to 
carry out such work, given that 
the AiB has no staff qualified in 
insolvency.” 

The Scottish Government have 
scrutinised the Bill provisions and 
are content that these do not 
contravene EU competition law.  
 
Furthermore, the Bill would be 
outwith the Parliament’s 
legislative competence if it were 
incompatible with EC Law. 
 
Although insolvency practitioners 
must hold a relevant qualification, 
the majority of work within 
insolvency practitioners firms is 
done by non-qualified staff. 
 
We expect the majority of cases 
using the new certified route to 
require limited administration, 
however, where appropriate the 
AiB will make use of the in-depth 
technical knowledge and 
expertise of insolvency 
practitioners who are contracted 
under the Insolvency Services 
Contract to deal with specialist 
tasks.  For example, where a 
debtor has been trading.   
 

144 “ insolvency practitioners assert 
that there is nothing in the criteria 
for using the certificated route 
that requires the debtor to have 
low income.” 

The Scottish Government accepts 
that there is nothing in the criteria 
for using the certificated route 
which requires the debtor to have 
low income however, we would 
expect that debtors with 
significant disposable income or 
assets would be able to access 
bankruptcy through the apparent 
insolvency route as a creditor in 
those cases would normally 
pursue the debt. 

146 “ insolvency practitioners argue 
that their concern is the potential 
cost to the public purse.  

The Scottish Government would 
expect that the bulk of new cases 
coming through the certificated 
route would have little in the way 
of assets or disposable income 
and as such would be dealt with 
using a quasi administrative 
process akin to the current Low 
Income Low Asset (LILA) process.  
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This will minimise costs and 
where there are assets or 
disposable income, these will be 
realised in the same way as in any 
other bankruptcy. We accept that 
there will be some costs to the 
public purse for cases which 
contain little in the way of assets 
or disposable income but the 
route will provide debt relief for 
those who cannot currently 
access this.  We have also agreed 
to introduce an amendment to 
allow insolvency practitioners to 
be trustee in certificated cases 
and it is expected insolvency 
practitioners will only agree to 
take on certificated cases where 
there is disposable income and 
assets. 
 

147 “A paper produced by the AiB 
showed that the average cost of 
administering a protected trust 
deed (by an insolvency 
practitioner) was around £5,400. 
This cost is borne by the debtor. 
The average cost of 
administering a LILA case (by the 
AiB) was £125. It is unclear 
whether this is a gross or net 
cost to the public purse. The 
Committee notes that these two 
costs cannot be compared, 
…and that protected trust deeds 
involve much more work and 
many cases will be much more 
complicated  

The Scottish Government are 
confident that the costs provided 
to the Committee are accurate 
based on the processes used by 
the Accountant in Bankruptcy 
when administering these 
bankruptcy cases. 
 
The £125 cost of LILA is a gross 
cost per case and offset by (a) the 
£100 application fee and (b) and 
contributions realised.  LILA was 
introduced on the basis that it 
would be broadly cost-neutral for 
the public purse. 
 

150 “evidence from insolvency 
practitioners who believe the 
figure of 500 cases to be a 
significant under-estimation, 
arguing that the last time a new 
procedure was introduced (the 
LILA route), it was estimated that 
there would be 2500 cases, but 
instead there were over 9000. 
This was disputed by the AiB 
who said they had estimated 
7,500 applications and the 

The Scottish Government 
considers that approximately 500 
debtors per year will use the 
certificated route.   This is based 
on people who have applied for 
and been refused an award of 
bankruptcy due to them not 
meeting the current criteria.  This 
approximate figure was 
determined in conjunction with 
the money advice sector, who 
handle cases for debtors who 
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number in 2008-09 had been 
9,417 (which is still an increase 
of 25% on the original estimate).” 

cannot access bankruptcy 
through the routes currently 
available. 
 
There may be some debtors who 
choose to use the certificated 
route instead of an alternative 
route.  However, these are not 
additional cases and will not 
impact on the total number of 
bankruptcies awarded. 
 
The consequences of bankruptcy 
are serious and we do not 
consider that anyone would 
choose to make themselves 
bankrupt except as a last resort, 
provided that they have had 
proper advice. 
 
In defence of evidence provided to 
the Committee which stated that 
the Accountant in Bankruptcy had 
indicated that there would only be 
2000 LILA applications in the 
period 2008/09 we have 
documentary proof that this was 
never stated.  In the 
supplementary financial 
memorandum to the Bankruptcy 
and Diligence (Scotland) Act 2006, 
we anticipated commencement in 
December 2007. At that time we 
expected 5,625 LILAs in 2007/08, 
7,500 in 08/09 and 3,750 in 09/10. 
We expected total sequestration 
to rise to 16,000 in 09/10. 
 
The number of actual LILA awards 
made in 2008/09 was 9,417, this 
represents an increase of 26% on 
the anticipated number of 7,500.  
This would suggest that the 
majority of people who were 
previously unable to access 
bankruptcy can now apply 
through the LILA route. 
 
The AiB Annual Report for 2008/09 
reported that 383 debtor 
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applications were refused an 
award of bankruptcy.  These were 
debtors who wanted to make 
themselves bankrupt but did not 
satisfy any of the current criteria. 
The 500 additional debtors using 
the certificate for sequestration 
route are based on this figure plus 
we have anticipated an additional 
increase of 26%. 
 
Our experience with LILA has 
shown that some debtors who 
would have been able to apply for 
bankruptcy using other routes are 
using the LILA route.  We expect 
that a similar outcome will occur 
for the new certificated route. It is 
our opinion that the introduction 
of the stage 2 amendment 
allowing insolvency practitioners 
to become trustee in certificated 
cases will lead to an increase in 
certificated case numbers raising 
them above the 500 estimated.  
This will be due to simplicity of 
the new process.  However overall 
bankruptcy numbers should only 
increase by 500 as the number of 
debtors applying by other routes 
falls commensurately.  There will 
be no added financial impact on 
the public purse from any of these 
additional cases who would have 
had access to bankruptcy through 
another route. 
 
In the stage 1 debate reference 
was made to figures for LILA 
given by the previous Accountant 
in Bankruptcy, Gillian Thompson 
in 2008.  We accept that in Gillian 
Thompson’s letter in the Herald 
dated 27 February 2008 she uses 
the figure of 5,000 bankruptcies 
through the LILA route expected 
for 2008/09, confirming that these 
were for those “waiting in the 
wings”, that is an additional 5,000 
bankruptcies on top of the 
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bankruptcies which were already 
anticipated for the year.  These 
5,000 cases were estimated after 
consultation with a wide range of 
stakeholders including ICAS, 
Citizens Advice Scotland and 
Money Advice Scotland and 
furthermore was the figure 
suggested by R3 council member 
for Scotland.    
 
The scaremongering comment 
was in response to the R3 
member’s expressed concerns 
over AiB’s ability to cope with the 
extra bankruptcies facilitated by 
the LILA route.  These concerns 
have been proven unfounded. 

152 “it is not clear what is likely to be 
involved in this new work and 
how this compares to the work 
currently undertaken by the AiB” 

The Scottish Government expects 
that the bulk of new cases coming 
through the certificated route 
would have little in the way of 
assets or income and as such 
would be dealt with using a quasi 
administrative process akin to the 
current Low Income Low Asset 
(LILA) process.  This will keep 
costs low and where there are 
assets, or disposable income, this 
will be realised in the same way as 
any other bankruptcy.  
 
Where appropriate the AiB will 
make use of the in depth technical 
knowledge and expertise of 
insolvency practitioners who are 
contracted under the Insolvency 
Services Contract to deal with 
specialist tasks.   
 
The AiB checks all debtor 
applications for bankruptcy, 
awarding bankruptcy if the criteria 
are met.  Where no insolvency 
practitioner has been nominated 
trustee AiB acts as trustee which 
results in 90% of bankruptcies 
being administered by the AiB.  Of 
the cases administered by AiB 
some, such as those coming in 
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through the LILA route require 
limited administrative processes.  
More complex cases are either 
administered by AiB or passed to 
insolvency practitioners to 
administer through the Insolvency 
Services Contract.  
 
The new route into bankruptcy is 
just that, a new route with 
different criteria in order to satisfy 
the conditions for entry.   The 
additional work identified for AiB 
due to this provision will be 
checking that the debtor meets 
the relevant criteria.  The cases 
themselves will be no more or 
less complex than those AiB deal 
with at present. 
 

154 The Committee therefore 
considers that the Scottish 
Government should provide 
further information on the work 
that will be required of the AiB 
under this new route into 
bankruptcy, how this compares 
with the volume and complexity 
of work that it currently 
undertakes and the basis on 
which it made its assumptions 
regarding the number and 
grading of the staff required.” 

AiB processed 12,681 debtor 
applications in 2008  and took on 
the administration of 13,285 new 
bankruptcies.  At 31 March 2009 
the AiB were managing a total of 
30,148 live bankruptcies.  We only 
anticipate 500 new cases and 
based on our current work 
processes and the modelling tool 
used to predict staffing, we have 
determined that one and half 
additional staff at the grades 
indicated in the Financial 
Memorandum will be sufficient 
based on our existing processes.  
These additional staff will 
supplement teams already set up 
within AiB and we are satisfied 
that there is sufficient resource 
within the Agency to allocate staff 
subject to peaks and troughs of 
demand. 
 
The new route into bankruptcy is 
just that, a new route with 
different criteria in order to satisfy 
the conditions for entry.   The 
additional work identified for AiB 
due to this provision will be 
checking that the debtor meets 
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the relevant criteria. 
 
Once awarded the administration 
of the case is no different to the 
work currently undertaken.   

155 Removal of the “failed protected 
trust deed” route 

“Insolvency practitioners claimed 
that removing this route will act to 
take even more business away 
from their sector, arguing that a 
debtor builds up a relationship 
with an insolvency practitioner 
which continues through the 
bankruptcy process if the trust 
deed fails  

The Scottish Government 
considered that the removal of the 
failed protected trust deed route 
into sequestration was a 
simplification of the process.  
With the availability of the 
certificate for sequestration, there 
was no need for this route into 
sequestration. However, after 
discussion with stakeholders and 
listening to their concerns, an 
amendment at stage 2 will be 
introduced to leave the current 
provision in place. 

158 “Given the concerns that have 
been raised over the potential 
impact on the insolvency sector 
and concerns regarding the 
capacity of the AiB, the 
Committee welcomes the 
Minister’s commitment to re-
examine the role of insolvency 
practitioners in such cases.” 

 

Following further meetings 
between Ministers and 
stakeholders, and listening to 
their concerns regarding section 
10 of the Bill, the Scottish 
Government intends to introduce 
stage 2 amendments to allow 
insolvency practitioners to be 
trustee in certificated cases, and 
to allow continuation of the failed 
protected trust deed route into 
bankruptcy  

159 Authorised persons 

“Rachel Grant, representing the 
Law Society of Scotland raised 
concerns over who would be 
designated an ‘authorised 
person’ and what qualifications 
would be required and whether 
they will be regulated or insured. 
She went on to ask “why not just 
use the insolvency practitioner 
profession” 

 
 
Regulations have been drafted 
which designate authorised 
persons as insolvency 
practitioners and certain money 
advisers. Work is ongoing with 
the money advice sector to 
establish which advisers would 
have this responsibility. 
 
Money advisers have 
considerable experience of 
working with those in debt, and 
sector representatives have 
expressed a desire to take on this 
role. This will allow debtors 
already working with money 
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advisers to obtain a certificate 
readily rather than being referred 
to an insolvency practitioner and 
having to explain and prove their 
circumstances again. 

161 “However, both MAS and CAS 
raised some concerns about how 
the provision will be 
implemented. CAS said that 
….“in particular, the legislation 
and guidance must be designed 
to ensure that money advisers’ 
impartiality is not called into 
question.”  

The Scottish Government will 
continue to engage with Money 
Advice Scotland and Citizens 
Advice Scotland, to ensure that 
legislation addresses these 
concerns.   

162 “Money Advice Scotland made 
the point that advisers would 
need to be properly trained and 
that while there were already 
advisers who could take on this 
work, more resources would be 
required to “build the network up 
to the required size.”  

The Scottish Government 
currently funds and will continue 
to provide funding and training 
through Scottish Legal Aid Board 
and Money Advice Training 
Resources Information and 
Consultancy Services (MATRICS).  

163 “The Committee notes that the 
advice sector is generally 
supportive of advisers being 
designated as an “authorised 
person”, but also notes that it has 
raised concerns over training and 
resources. The Committee 
therefore recommends that the 
Scottish Government respond to 
these concerns.” 

Scottish Government already 
commits to provide resources.  
The Scottish Government 
currently funds the Money Advice 
Training Resources Information 
and Consultancy Services 
(MATRICS) training for money 
advisers, and our intention is to 
build on the current role and 
experience of advisers in 
evaluating the options available to 
debtors in individual cases.  

168 Section 10(b)(i) – exclusion of 
creditors 

Concern was raised about the 
potential for this to lead to 
different creditors to be treated in 
different ways and about which 
creditors may seek to exclude 
themselves from trust deeds 

 
 
 
The Scottish Government 
acknowledges that the drafting of 
this provision is not as clear as it 
might have been.  The intention is 
that creditors will not be able to 
exclude themselves except by 
agreement with the grantor of the 
trust deed.   However, we will 
endeavour to ensure that the 
intention of this provision is made 
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clear and intend to examine this 
provision again.  
 

169 Maureen Leslie from the 
Insolvency Practitioners 
Association (IPA) commented 
that sub-prime lenders and 
“others who lend to people at the 
margins of society” would “seek 
to exclude themselves from 
every trust deed. Therefore, the 
bill may, in fact, disadvantage the 
people whom it tries to help.”83  

Creditors will not be able to 
exclude themselves except by 
agreement, prior to the granting of 
the trust deed.   

171 The Committee asks the 
Scottish Government for 
clarification on this provision and 
an explanation of how this is 
likely to work in practice and 
what types of creditors are likely 
to seek to exclude themselves.” 

The Scottish Government does 
not intend that the Bill 
should allow any creditor to 
self-exclude from a trust deed. 
The intention is that creditors will 
not be able to exclude themselves 
except by agreement with the 
grantor of the trust deed.    
 
However, we will endeavour to 
ensure that the intention of this 
provision is made clear and intend 
to examine this provision again  
 
We consider that this might be 
appropriate for a creditor who 
holds a security over an asset 
which has been excluded with the 
consent of the other creditors. 
 

174 

 

 

 

 

 

Section 10(b)(ii) – exclusion of 
the family home 

Consultation  

Many of the written submissions 
received from insolvency 
practitioners included a quote 
taken from the DAF’s final report 
which said at section 4.3— 

“Members accepted that the 

 
 
 
 

The DAF Report DID distinguish 
between its conclusions following 
two separate discussions on two 
separate agenda items and 
separate proposals with regard to 
the family home.    The two 
proposals were,  firstly the 
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whole subject of action against 
property was complicated and 
affected a lot of areas. They 
agreed that this paper raised a 
number of issues which should 
only be considered after a full 
public consultation.”  

 

proposal on the paper from 
George Gretton and John St Clair, 
which provided a policy proposal 
which would have entirely 
exempted the family home from 
bankruptcy, up to a certain value 
of equity.   This was described in 
the work of the committee as the 
‘Legislative Options paper’.      

This was separate from the 
proposal from the AIB that for the 
purposes of Trust Deeds, the 
family home could be excluded 
from the trust deed with creditor 
consent. 

The DAF report makes it clear that 
the former  was seen as a very 
radical proposal, and one which 
required much further work and 
discussion, and was therefore not 
something on which members of 
the group could agree.  Because 
of this, the proposal would not be 
something that would be 
contained within the legislation 
proposed to be brought forward 
urgently to address the problems 
brought about or exacerbated by 
the economic recession. 

The DAF report makes it clear that 
the latter was something which 
commanded a broad measure of 
support, though not unanimity. 
Only four DAF members did not 
agree with this proposal, with two 
wishing further information and a 
further one representative (British 
Bankers Association) agreeing 
that there may be instances where 
there would be a reason to 
exclude an asset.  Only ICAS 
thought the proposal 
unnecessary. 

The two work strands were 
separately discussed, and 
separately minuted and separately 
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reported on.    

This is all confirmed and made 
absolutely clear in the Policy 
Memorandum to the bill at 
paragraph 67. 

The Scottish Government accepts, 
however, that some 
misunderstanding arose following 
the publication of the report.   The 
Scottish Government points to the 
publication of the Policy 
Memorandum as providing the 
clarity on this issue, but accepts 
that confusion had arisen in some 
quarters, and it is seems that the 
terms of the Policy Memorandum 
were not universally taken on 
board.   

Section 10 will help considerably 
those people with no equity or 
value in their home.  It will allow 
debtors to exclude their homes, 
with the consent of creditors, from 
a trust deed giving them security 
without the threat of potentially 
losing their homes hanging over 
them for the duration of the trust 
deed.  Particularly at this time of 
economic uncertainly we need to 
maximise returns, particularly to 
small business, and not waste 
resources realising properties 
where there is no return for 
creditors as any available funds 
are absorbed in trustees fees.  
  
People need security.  Delaying 
this process could result in 
thousands of people losing their 
homes unnecessarily.  We have 
discussed Section 10 with some 
insolvency practitioners and with 
the Scottish Association of Law 
Centres.  We accept that 
confusion had risen in some 
quarters around Section 10 of the 
Bill but once an explanation was 
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given and the stakeholders 
understood the intentions of this 
provision they have largely 
indicated their support for the 
proposal.  Evidence received from 
Money Advice Scotland and 
others recognises that there is a 
need for Section 10, that people 
need to know at the beginning of 
the process that their home is 
safe.  We will continue to meet 
with ICAS and other stakeholders 
with a view to allaying their 
concerns. 

176 However, the DAF report 
considers the specific issue of 
the exemption of family homes 
from a protected trust deed 
earlier in its report and therefore, 
it could be argued that the quote 
from section 4.3 in the report 
does not necessarily refer to the 
provision in this Bill.” 

The Scottish Government agrees 
and acknowledges that there has 
been some confusion.  However 
the intention is clearly stated in 
the Policy Memorandum. 
 
Section 4.3 of the DAF report was 
not intended to refer to the 
exemption, with creditor consent, 
of the family home from trust 
deeds, rather to the more radical 
proposals contained in the 
‘Legislative Options’ paper. 
 
Section 4.3 of the report should be 
distinguished from the more 
limited proposal in relation to 
trust deeds which is referred to in 
section 3.3(a).  This is clear from 
the minutes of the meeting on 1 
April 2009. 
 
The DAF report at Section 3.3a 
shows that amendment of the 
existing legislation which allowed 
PTDs to exclude specified assets 
with consent of creditors was 
discussed and although it was not 
unanimously agreed it was 
considered to have broad enough 
support for the Scottish 
Government to take forward.  Only 
four DAF members did not agree 
with this proposal, with two 
wishing further information and a 
further one representative (British 
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Bankers Association) agreeing 
that there may be instances where 
there would be a reason to 
exclude an asset.  Only ICAS 
thought the proposal 
unnecessary. 
 

181 “What is apparent from the 
evidence is that there are 
significant differences of opinion 
as to what the provisions of the 
Bill are actually intended to 
implement. The Bill does not 
automatically exempt the family 
home from protected trust deeds, 
whereas the concerns raised by 
practitioners appear to be 
predicated on the notion that 
exemption can be considered in 
any circumstances. This 
difference of opinion not only 
affects the arguments over 
whether issues should be subject 
to further consultation but also 
issues such as whether the 
provisions of the Bill are 
potentially subject to abuse. As 
stated earlier in the report, the 
Committee believes that it would 
have been beneficial to the 
scrutiny process if this difference 
of opinion could have been aired 
and potentially resolved prior to 
the Bill being introduced.” 

 

The Scottish Government 
provided a clear statement in the 
Policy Memorandum on which of 
the issues discussed by Debt 
Action Forum (DAF) would be 
included in the current Bill and 
which ones would be subject to 
further consultation.  We 
recognise that there has been 
some confusion over the 
provisions in the Bill which has 
resulted in some submissions 
from stakeholders which 
misunderstand the effect of the 
Bill.  We consider that the 
Explanatory Notes and Policy 
Memorandum set out an adequate 
statement of the Bill’s provisions. 
Some of the submissions clearly 
responded to issues discussed by 
DAF rather than provisions in the 
Bill.  
 
The Scottish Government set out 
which of the issues discussed by 
DAF should be taken forward  in 
this Bill and which would be 
subject to further consultation.  
However, in hindsight we 
acknowledge that additional 
guidance could have been 
provided to ensure that 
stakeholders understood this. 

182 Potential abuse of the provision 

“A concern raised was that the 
provision to allow the exemption 
of the family home could be open 
to abuse. In its written 
submission, ICAS stated— 

“It is not difficult to imagine a 
situation in which an 

 
 
The Scottish Government 
considers it unlikely that creditors 
would agree to the protection of a 
trust deed where the exclusion of 
property would be unduly 
disadvantageous to their 
interests.  We also consider, that 
provided creditors are given clear 
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unscrupulous debtor buys an 
expensive property partly funded 
by unsecured debt whilst failing 
to pay his creditors in the full 
knowledge that the unsecured 
creditors will not be able to rely 
on the equity in the house 
towards settlement of the their 
claims. Although it is up to 
creditors for a trust deed to 
become protected we have 
concerns about possible abuse.”  

and accurate information about 
assets, their right to object to 
proposals is a sufficient 
safeguard against abuse. It should 
also be noted that all trust deeds 
create an opportunity for 
sequestration by any creditor 
because there is a five week 
period between formal notice of 
the trust deed and 
commencement of protection. 
 

186 “ there is nothing on the face of 
the Bill which acts to limit the 
protection given to homes where 
there is little equity.” 

 

The Scottish Government does 
not consider it appropriate for the 
Bill to prescribe a level of 
minimum equity.  This would limit 
the additional flexibility that this 
provision is intended to introduce.  
The British Bankers Association 
also made a valid point that each 
set of circumstances should be 
considered on a case by case 
basis.  We are also satisfied that 
creditor control is an effective 
mechanism to prevent the 
inappropriate exclusion of 
property.   We are, however, 
happy to commit to provide 
guidance on this point in the 
official Notes for Guidance for 
Trustees under Protected Trust 
Deeds. 

192 Balance of insolvency law 

“A further criticism of the 
proposal was that the Bill would 
potentially upset the balance of 
insolvency law, given that the Bill 
would allow the exemption of the 
family home in relation to 
protected trust deeds,  

 
 
The Scottish Government 
consider that a greater degree of 
flexibility is appropriate for a trust 
deed, which is essentially a 
consensual arrangement between 
the debtor and the majority of 
creditors.  There are already 
important differences between 
bankruptcy and protected trust 
deeds which reflect the fact that a 
trust deed is a less drastic debt 
solution.  For example, unlike 
bankruptcy, granting a trust deed 
does not prevent someone from 
serving as a police officer and is 
less likely to lead to the loss of a 
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bank account.  It is not intended 
to introduce a similar process for 
sequestration, rather we intend to 
consult on proposals that some 
value of equity in family homes 
should be excluded on a 
mandatory basis in both protected 
trust deeds and sequestrations. 

193 

 

 

 

 

 

 

 

 

 

 

”Rachel Grant from Brodies LLP, 
representing the Law Society of 
Scotland set out her concerns 
about this situation. …if creditors 
were going to accept debt 
forgiveness for someone who 
was not going to be 
sequestrated, they had to be 
satisfied that they would not be 
adversely affected. In essence, it 
was important that the same 
assets would be available to 
creditors in a sequestration as 
they would be in a trust deed, 
otherwise creditors would have 
an incentive to sequestrate the 
debtor rather than agree to the 
trust deed becoming protected. 

This argument seems to be based 
on a misunderstanding that 
Section 10 will remove homes 
from all trust deeds.  Creditors will 
retain control of the process and 
will not be disadvantaged so there 
will be no increased motivation to 
petition for bankruptcy. 
 
 

194 “if matrimonial homes should be 
excluded from protected trust 
deeds, it seems sensible to 
exclude them from sequestration 
as well. The proposal as it stands 
puts everything out of kilter.” 

This is not part of the current Bill 
but will be considered in light of 
consultation on other issues 
which were discussed by the Debt 
Action Forum. 

199 Sequestration 

“Linked to this is a concern that 
this provision could inadvertently 
lead to more people ending up in 
sequestration. 

 according to Maureen Leslie of 
the IPA the “only recourse that 
the individual would have would 
be to go into sequestration, 
which puts the family home at 
risk.”  

 
 
The supporting regulations will 
specify the process for trust 
deeds subject to Section 10.   The 
provisions will not allow debtors 
to exclude assets without 
creditors consent so we consider 
that these provisions are unlikely 
to affect creditors’ behaviour. 
 
It seems likely that each of these 
concerns spring from the 
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misunderstanding of the limited 
scope of Section 10, which only 
allows the exclusion of assets, 
where appropriate, with the 
consent of creditors.  Section 10 
will not automatically exclude 
family homes from trust deeds. 
 
The Scottish Government 
disagrees that Section 10 will lead 
to abuse, we do not therefore 
consider that the section will lead 
to an increase in sequestration. 

201 Requirement for change 
 
“Many of the written submissions 
from insolvency practitioners and 
oral evidence questioned 
whether the provisions of section 
10 were actually required on the 
basis that there was no evidence 
of a trustee forcibly evicting 
someone.  

 
Neither the Policy Memorandum 
nor the Financial Memorandum 
state that insolvency practitioners 
evict debtors, however, the family 
home is sold in a number of 
protected trust deed cases.  
Anxiety about what will happen to 
the home is a major source of 
concern and stress for debtors. 
 
The alternatives to dealing with 
family homes available to 
insolvency practitioners do not 
address the fundamental problem 
that the debtor’s equity is 
conveyed to the trust estate. 
Although trustees do make 
considerable efforts to avoid a 
forced sale the alternatives 
effectively reduce in many cases 
to moving the debt on, either to 
another person (when a family 
member buys out the debtor’s 
interest) or to the debtor (through 
remortgaging) 

205 Conclusion 

“On the one hand, the Committee 
has had views from insolvency 
practitioners and from 
organisations such as the Law 
Society of Scotland that there is 
the possibility of a number of 
unintended consequences, that 
further consultation is required 
and that the balance of 

 
 
The Independent Expert Group 
which scrutinised the Bill 
provisions has looked at and 
commented on both potential 
unintended consequences and the 
balance of insolvency law. In their 
opinion although not every 
consequence of new legislation 
can be foreseen, they were 
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insolvency law is being upset.” content that no major pitfalls had 
been identified in the provisions. 
They also stated that although 
further work should be conducted 
to consider the position of the 
family home in trust deeds, 
sequestrations and diligence, 
Section 10 of the Bill does work 
on its own and does not upset the 
balance of insolvency law.  

208 “Regardless of the validity of the 
arguments that have been made 
for and against [section 10] the 
fact that there is such a level of 
disagreement is a cause for 
concern. The Committee 
believes that the consultation 
process has been unsatisfactory 
in relation to Part 2 of the Bill and 
if it had been improved, then 
such a wide disparity of views on 
section 10 might not have 
arisen.” 

The Scottish Government 
acknowledges that there has been 
a level of disagreement over the 
effect of Section 10. We consider 
that these arguments responded 
to issues discussed by DAF rather 
than provisions in the Bill. The 
Scottish Government set out 
which of the issues discussed by 
DAF should be taken forward in 
this Bill and which would be 
subject to further consultation.  
However, in hindsight we 
acknowledge that additional 
guidance could have been 
provided to ensure that 
stakeholders understood this.  

209 “The Minister has committed to 
engage further with the 
insolvency sector and to consider 
amending the Bill at Stage 2 in 
light of further discussions and 
deliberations. A suggestion has 
also been made that examples 
are given to show how section 10 
is intended to work in practice. 
The Committee agrees that such 
discussions need to take place 
and recommends that the 
Minister report back on such 
discussions either prior to, or 
during the Stage 1 debate on the 
Bill. The Committee also agrees 
that illustrative examples should 
be provided.” 

The Scottish Government agrees 
that further engagement with the 
insolvency sector is required and 
confirms that this is ongoing. 
 
Some examples of how Section 10 
might work are included below: 
 
1. A debtor who has negative or 
very low equity in the family 
home.  What counts as low equity 
would vary with the size of debt, 
equity of £5,000 might be 
considered low in many cases but 
perhaps not in relation to a £6,000 
debt. 
 
2. The debtor has equity in their 
home but is unable to find 
reasonable alternative 
accommodation and the costs of a 
forced sale exceed the benefit to 
creditors. 
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3. The debtor has equity in their 
home but is able to propose a 
trust deed which will provide an 
equivalent benefit for creditors 
through additional contributions 
or a third party payment. 
 
Examples where the use of the 
provision is not appropriate: 
 
4. A debtor who lives alone and 
therefore does not occupy a 
family home. 
 
5. A debtor with significant equity 
in their home and no alternative 
proposal to make a reasonable 
equivalent return to creditors. 
 
The Scottish Government 
emphasise that these examples 
are intended to be illustrative of 
how the new provision might 
operate, but are not intended to 
remove the role of the insolvency 
practitioner in evaluating the 
specific circumstances of the 
debtor and the expectations of 
creditors. 
 
 

218 Section 12 – Abolition of certain 
requirements to advertise in the 
Edinburgh Gazette 

“The Bill makes no provision in 
relation to the advertising of trust 
deeds. However, it is the Scottish 
Government’s intention to amend 
the Protected Trust Deeds 
(Scotland) Regulations 2008 to 
remove the requirement to 
advertise in the Edinburgh 
Gazette  

 
 
 
 
This was something raised at the 
Debt Action Forum.  The Scottish 
Government agreed to look at it.  
No primary legislation would be 
required to make these changes. 

221 

 

“There is clearly a disagreement 
over costs.  

 

The Financial Memorandum 
accurately reflects the actual cost 
of advertising in the Edinburgh 
Gazette for the AiB.  The AiB is 
currently charged £26.44 to 
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 advertise in the Edinburgh 
Gazette (this charge is VAT 
inclusive). VAT is reclaimed by the 
AiB, however this saving is offset 
by the administration costs of 
preparing the adverts and 
submitting them to the Edinburgh 
Gazette which have not been 
included in the Financial 
Memorandum.  

225 While members of DAF agreed 
unanimously with the proposal 
laid out in section 12, credit 
agencies and HMSO raised a 
number of concerns 

The Scottish Government has 
arranged a number of meetings 
with HMSO and credit references 
agencies to discuss their 
concerns. 

226 Potential job loss 

“HMSO stated that “personal 
insolvency at present accounts 
for two thirds of the Edinburgh 
Gazette and reduction or 
termination of this facility will cost 
highly skilled Scottish jobs at the 
Gazette and printer 

The Scottish Government 
continues to work with both 
HMSO and TSO, however as a 
Government Agency the AiB has a 
responsibility to look for cost 
savings where possible, and at 
present information held on the 
Register of Insolvencies is being 
duplicated in the Gazette, with 
payment being made from the 
public purse for this duplication. 

229 Level of information 

“Credit agencies also raised 
concerns over whether the 
Register of Insolvencies will be 
able to provide all the information 
that is required. For example, 
Experian stated— 

“The prospect of using a single 
transactional search mechanism 
on the Insolvency Service 
website to identify if a consumer 
is the subject of either a 
sequestration order or a Trust 
Deed is impractical for the same 
reasons that a similar proposal in 
England in respect of bankruptcy 
data was later changed to allow 
credit reference agencies to 
purchase the data in bulk.”  

 
 
The Scottish Government accepts 
that in its current format the 
Register does not fully meet the 
needs of Edinburgh Gazette 
clients, however we have also 
made a commitment that the 
service given by access to the 
Register will be at least the 
equivalent of that which is 
currently received from the 
Gazette. With a view to 
establishing the needs of those 
who use the Gazette, and 
potentially reformatting how 
information will be displayed on 
the Register, including an 
enhanced search facility, officials 
have held discussions with major 
stakeholders, including Callcredit, 
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Equifax and Experian and will 
continue dialogue with these and 
other Gazette users to ensure the 
Register of Insolvencies fully 
meets the needs of all clients. 
 
The measure to remove certain 
requirements to advertise in the 
Edinburgh Gazette is to avoid 
duplication.  As a Government 
Agency, the AiB has a 
responsibility to look for cost 
savings where possible.  We have 
also made a commitment that the 
service given by access to the 
Register of Insolvencies will be at 
least the equivalent of that which 
is currently received from the 
Gazette, and users of the Gazette 
will be able to access this 
information free.  
 

230 “Call Credit asserted that the 
statement in the Bill’s Policy 
Memorandum that the purpose of 
the notice in the Edinburgh 
Gazette will be adequately met 
by the Register of Insolvencies is 
wrong and Equifax, echoing 
Experian, stated that notices of 
insolvency proceedings need to 
be made available via a bulk feed 
online and that this should be in 
place before the abolition of the 
requirement to advertise in the 
Edinburgh Gazette. Equifax does 
go on to say that it recognises 
“that the current system presents 
an antiquated method of collating 
data.” 

The Scottish Government accepts 
that in its current format the 
Register does not fully meet the 
needs of Edinburgh Gazette 
clients, however we have also 
made a commitment that the 
service given by access to the 
Register will be at least the 
equivalent of that which is 
currently received from the 
Gazette. With a view to 
establishing the needs of those 
who use the Gazette, and 
potentially reformatting how 
information will be displayed on 
the Register, including an 
enhanced search facility, officials 
have held discussions with major 
stakeholders, including Callcredit, 
Equifax and Experian and will 
continue dialogue with these and 
other Gazette users to ensure the 
Register of Insolvencies fully 
meets the needs of all clients. 
 
The measure to remove certain 
requirements to advertise in the 
Edinburgh Gazette is to avoid 
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duplication.  As a Government 
Agency, the AiB has a 
responsibility to look for cost 
savings where possible.  We have 
also made a commitment that the 
service given by access to the 
Register of Insolvencies will be at 
least the equivalent of that which 
is currently received from the 
Gazette. It is our intention that 
access to the RoI will be free. 
Should a user however require a 
tailored data feed it is intended 
that a charge will be made for this 
service? 
 

234 The Committee therefore 
recommends that the Scottish 
Government enters into 
discussions with the Edinburgh 
Gazette and that further 
information regarding the costs is 
provided as soon as possible.” 

Ministers and officials of the 
Scottish Government have already 
met with representatives from The 
Stationery Office and HMSO and 
have committed to ongoing 
discussion.  Further information 
on the disputed costs is detailed 
above in the response to para 221. 

235 “The Committee remains 
concerned over whether the 
Register of Insolvencies will be 
able to provide the necessary 
information at the point when it is 
intended that there will no longer 
be advertisements in the 
Edinburgh Gazette. The 
Committee therefore 
recommends that the Scottish 
Government provides further 
information on the precise work 
that will be undertaken, and the 
timescale of such work, to ensure 
the Register of Insolvencies fully 
meets the needs of all clients.” 

The Scottish Government accepts 
that in its current format the 
Register does not fully meet the 
needs of Edinburgh Gazette 
clients.   However, it was always 
our intention to develop the 
Register to provide an enhanced 
service and we have made a 
commitment that the service given 
by access to the register will be at 
least the equivalent of that which 
is currently received from the 
Gazette.  In order to ensure the 
information provided meets the 
requirements of those who use 
the Gazette, and reformatting how 
information will be displayed on 
the Register, including an 
enhanced search facility, officials 
have held discussions with major 
stakeholders, including Callcredit, 
Equifax and Experian and will 
continue dialogue with these and 
other Gazette users to ensure the 
Register of Insolvencies fully 
meets the needs of all clients. 
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On 5 January 2010 the major 
credit reference agencies 
indicated their requirements with 
regard to receiving data from the 
Register to Accountant in 
Bankruptcy.  AiB have examined 
these and are confident that they 
will be able to deliver the data in 
the requested format. 
  
We anticipate that the necessary 
changes to the Register could be 
completed by October 2010.  
Section 12 of the Bill will not be 
commenced until the necessary 
changes have been made. 

 
 
FINANCIAL MEMORANDUM 
 
237 The Finance Committee also 

raised questions over why a 
Regulatory Impact Assessment 
(RIA) had not been prepared. 
Officials said there had been no 
time to prepare an RIA and while 
the Finance Committee noted 
these comments, it also stated 
that it recognised the concerns 
of those stakeholders who felt 
they were not properly consulted 

The absence of a formal 
Regulatory Impact Assessment 
does not mean that there was no 
attempt to gauge the costs and 
benefits, and wider impact of the 
proposals. The Scottish 
Government adopted an approach 
through the Debt Action Forum 
and the Repossessions Group 
which took full account of the 
impact upon stakeholders and 
allowed for a timeous and 
measured response to the 
deteriorating economic situation. 
 
In terms of part 1 the proposals for 
compliance with pre-action 
requirements will mirror the pre-
action protocol requirements in 
England, which CML indicate is in 
practice applied across the UK, so 
should have no additional impact 
for most lenders.  Any additional 
costs for lenders will tend to be 
passed onto borrowers in 
additional charges. 
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238 However, the committee also 
recognised there were 
unresolved disputes. The 
Finance Committee concluded 
that it— 

“notes with concern the disputes 
which have arisen over the 
estimated cost implications 
contained in the Financial 
Memorandum, and draws these 
to the attention of the lead 
committee.”122

The Accountant in Bankruptcy has 
invested in a modelling tool that 
times processes for the purposes 
of management.  Using this tool 
AiB can measure the time involved 
in every task based on the grade of 
the member of staff and on the 
task.  AiB can project numbers to 
work out costs, which is how it 
works out what its budget from the 
Scottish Government, needs to be.  
By using that tool, AiB can project 
how many cases it would 
administer in-house and how many 
it would put out under its 
Insolvency Services Contract if the 
fees were to increase or if the 
number of applications were down.  
In that way, AiB can ensure that its 
costings are as accurate as 
possible. 

239 The report goes on to say that 
the committee believes “that the 
failure to undertake the normal 
consultation process in respect 
of Part 2 of the Bill is 
unacceptable.”123

The Scottish Government 
specifically convened the Debt 
Action Forum (DAF) to consider 
areas where it would be possible 
to secure Parliamentary support 
for an abbreviated process which 
would deliver a rapid response to 
the current economic situation. 
DAF members understood this.  
 
 

240 The Committee recognises that 
the concerns highlighted by the 
Finance Committee are very 
similar to the concerns that have 
been raised with this Committee 
in terms of the policy content of 
the Bill. The Committee 
recommends that the Scottish 
Government enters into a 
dialogue with those stakeholders 
who remain concerned over the 
financial assumptions (notably 
the Edinburgh Gazette and 
insolvency practitioners) if it has 
not already done so and report 
back to this Committee as soon 
as possible and certainly prior to 

Ministers and Officials have 
already met with representatives 
from HMSO who have 
responsibility for publishing the 
Edinburgh Gazette and have 
another meeting arranged in early 
February.  Meetings have also 
been held with insolvency 
practitioners. 
 
Nothing has come out of these 
meetings to indicate a change to 
the financial assumptions made in 
the Bill. 
 
We will continue to meet and 
correspond with stakeholders in 
order to work towards achieving 
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Stage 2. 

 

workable solutions and to allaying 
concerns. 

 
 
SUBORDINATE LEGISLATION 
 
243 “The Subordinate Legislation 

Committee raised a number of 
concerns regarding the Bill’s 
delegated powers, notably in 
relation to pre-action 
requirements which are detailed 
earlier in this report.” 

As indicated above, and as those 
giving evidence to the Committee 
acknowledged, it is vital to retain 
some flexibility through use of 
subordinate legislation to amend 
the pre-action requirements.  
 
It is not our intention that the 
power would be used to make 
sweeping changes, but some 
flexibility to adjust in line with 
changes in the wider regulatory 
landscape is necessary. 
 
We are considering the SLC’s 
comments and recommendations 
and will provide the SLC with a 
fuller response by Stage 2, as 
requested.  
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CONCLUSION 
 
248 “With regard to Part 1 of the Bill, 

the Committee notes that the 
number of repossessions 
continue to rise, although not at 
the rate first predicted.  It also 
notes that while there are some 
concerns over the detail, there is 
support for the general principles 
of that Part of the Bill.” 

 

The Scottish Government 
welcomes the support of the 
Committee for the general 
principles of Part 1.  The Scottish 
Government is continuing to 
discuss any concerns with 
stakeholders to ensure we get the 
Bill into the best possible shape.  
 
We commit to taking stage 2 
amendments where they would 
improve the Bill.   
 

253 “The Committee believes there 
are still a number of outstanding 
issues particularly with regard to 
Part 2 of the Bill and that these 
must be resolved as soon as 
possible.  With that caveat in 
relation to Part 2 of the Bill, the 
Committee recommends that the 
general principles of the Bill be 
agreed to.” 

The Scottish Government is 
committed to continue to work 
with all stakeholders to resolve 
any outstanding issues with 
regard to Part 2 of the Bill.  
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PROJECTS BY SHERIFFDOM   Annex A 
 
Key to table 
Grant funded provision 
Board funded provision –  

“In-court advice project” refers to pre-existing projects, the funding for 
which transferred from the Scottish Government to the Board in April 
2009 

Relevant provision funded by other organisations (of which we are aware) 

Sheriff courts Lay coverage Solicitor coverage 

   

Grampian, Highlands & Islands sheriffdom: 

Aberdeen In-court advice project Directly employed solicitors 

Banff  

Peterhead  

Stonehaven  

Aberdeenshire Access to 
Information, Legal Advice and 
Representation for Black and 
Minority Ethnic communities 

Directly employed solicitors 

Elgin Moray Citizens Advice Bureau: 
House Work project 

Directly employed solicitors 

Dingwall  Directly employed solicitors 

Dornoch Ross and Cromarty CAB: Mid 
Highland Homelessness and 
Housing Project 

Directly employed solicitors 

Fort William   Directly employed solicitors 

Inverness  Directly employed solicitors 

Portree  Directly employed solicitors 

Tain Ross and Cromarty CAB: Mid 
Highland Homelessness and 
Housing Project 

Directly employed solicitors 

Wick  Directly employed solicitors 

Kirkwall Orkney CAB: Orkney In-Court 
Advice Project 

Directly employed solicitors 

Lerwick  Directly employed solicitors 

Lochmaddy Western Isles CAS Court 
Services Project 

Directly employed solicitors 

Stornoway Western Isles CAS Court 
Services Project 

Directly employed solicitors 
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Sheriff courts Lay coverage Solicitor coverage 

 

Tayside, Central & Fife sheriffdom: 

Arbroath Perth CAB: Tayside Accessible 
Advice Project 

Shelter Tayside Housing Law 
and Debt Advice Project 

Shelter Tayside Housing Law and 
Debt Advice Project 

Forfar Perth CAB: Tayside Accessible 
Advice Project 

 

Dundee Perth CAB: Tayside Accessible 
Advice Project 

Shelter Tayside Housing Law 
and Debt Advice Project 

In-court advice project 

Shelter Tayside Housing Law and 
Debt Advice Project 

In-court advice project 

Perth Perth CAB: Tayside Accessible 
Advice Project 

Shelter Tayside Housing Law 
and Debt Advice Project 

Shelter Tayside Housing Law and 
Debt Advice Project 

Cupar 

Dunfermline 

Kirkcaldy 

Fife Partnership of Legal and Advice Agencies 

Alloa 

Falkirk 

Stirling 

Shelter Tayside Housing Law and Debt Advice Project 

 

Lothian & Borders sheriffdom: 

Edinburgh In-court advice project Directly employed solicitors 

Haddington Haddington In-Court Advice 
Project 

Directly employed solicitors 

Linlithgow West Lothian Court Advice Directly employed solicitors 
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Sheriff courts Lay coverage Solicitor coverage 
Project 

Duns  Shelter Borders Housing Law 
Project 

Jedburgh  Shelter Borders Housing Law 
Project 

Peebles  Shelter Borders Housing Law 
Project 

Selkirk  Shelter Borders Housing Law 
Project 

 

Glasgow & Strathkelvin sheriffdom: 

Glasgow 1 In court advice funded by 
Glasgow Council 

Castlemilk Law and Money Advice 
centre: Housing, Debt and 
Employment Project;  

DLMAC: Glasgow and Dumbarton 
Court Representation Unit;  

In court advice funded by Glasgow 
Council 

Govan Law Centre: Mortgage 
Rescue Service1

 

North Strathclyde sheriffdom: 

Campbeltown  Directly employed solicitors 

Dunoon  Directly employed solicitors 

Oban  Directly employed solicitors 

Rothesay  Directly employed solicitors 

Dumbarton  Glasgow and Dumbarton Court 
Representation Unit 

Paisley  In-court advice project 

Govan Law Centre: Mortgage 
Rescue Service 

Greenock  LSA in-court advice service 

 

South Strathclyde, Dumfries & Galloway sheriffdom: 

Airdrie In-court advice project Airdrie CAB: Community Legal 
Services Law Centre 
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Sheriff courts Lay coverage Solicitor coverage 

Hamilton In-court advice project Govan Law Centre: Mortgage 
Rescue Service 

Lanark  Govan Law Centre: Mortgage 
Rescue Service 

Kilmarnock 2 Community Housing Advocacy 
Project: Ayrshire Homelessness 
and Prevention services  

In-court advice project 

Community Housing Advocacy 
Project: Ayrshire Homelessness 
and Prevention services 

Ayr Community Housing Advocacy Project: Ayrshire Homelessness and 
Prevention services 

Dumfries  

Kirkcudbright  

Stranraer 

Dumfries and Galloway CAS: 
Dumfries & Galloway In-Court 
and Mediation Project  

 
1.  Glasgow sheriff court also covers parts of East Dunbartonshire and South 
Lanarkshire. 
 
2.  Kilmarnock sheriff court is part of North Strathclyde sheriffdom. 
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HOME OWNER AND DEBTOR PROTECTION (SCOTLAND) BILL  
 
As Bill Manager to the Home Owner and Debtor Protection (Scotland) Bill, I am writing in 
reply to the Subordinate Legislation Committee Report from 29 October 2009.  I seek to 
address each of the recommendations from the Committee in turn, indicating what action the 
Scottish Government intend to take at Stage 2 to address these concerns. 
 
Section 4 – pre-action requirements 
 
“The Committee considers that the powers in section 24A(8)(b) and (d) of the 1970 Act 
and section 5B(8)(b) and (d) of the 1894 Act (inserted by section 4 of the Bill) are too 
wide… and recommends that significant restrictions should be placed on the scope of 
this power, to limit it appropriately.” 

The Scottish Government replies as follows: 
 
As we explained in our letter to the Committee on 13 October, it was considered appropriate 
for the Bill to contain a power which will permit Ministers to make changes to the pre-action 
requirements as and when they consider it necessary to do so, in light of experience of the 
operation of these provisions in practice.  Since these changes cannot be anticipated, it was 
felt that a broad power was needed, though in practice it is more likely to be used to amend 
the requirements rather than to revise them completely.  
 
We have considered the Subordinate Legislation Committee’s recommendation that 
significant restrictions should be placed on the scope of these powers.  On balance, and 
having given careful consideration to the likely use of these powers and the need for Scottish 
Ministers to have the flexibility to make changes to the pre-action requirements as and when 
necessary, we have decided to bring forth Stage 2 amendments to section 4.  These 
amendments will omit the reference to adding further pre-action requirements and remove 
the power to modify enactments, thereby addressing the Committee’s recommendation. 
 

“If such restrictions are not brought forward, the Committee recommends that orders 
exercising those powers should be subject to super-affirmative procedure…” 

The Scottish Government replies as follows: 
 
It should be noted that we are not taking an amendment to make these powers subject to 
super-affirmative procedure.  We note that super-affirmative procedure is only appropriate in 
rare instances when the highest level of Parliamentary scrutiny is required; the amendment 
we are taking forth to restrict the scope of these powers is such that we consider makes 
such scrutiny unnecessary. 
 
Consultation with interested bodies 
 
“Before exercising these section 4 powers, the Committee considers that there should 
be a statutory requirement to consult specified bodies or persons, as representative 
of the interests of debtors, creditors, the money advice sector and any other interests 
affected by the proposals.” 

The Scottish Government replies as follows: 
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After careful consideration, we have decided against following the Subordinate Legislation 
Committee’s recommendation to table an amendment to introduce a statutory consultation 
requirement.  Such a requirement would be disproportionate in light of the anticipated use of 
the powers; these are likely to be exercised from time to time to update administrative or 
technical details in relation to compliance with the pre-action requirements, or to respond to 
changes in the regulatory and economic landscape.   

Whilst we appreciate the Committee’s reasons for making this recommendation, on the basis 
of its understanding that these powers might be used to bring about a wholescale revisal of 
the pre-action requirements, we note that the power was never intended to be used in that 
way and that in any case the scope of the power will be restricted if the amendments 
outlined above are made.  We consider that it would be inappropriate to submit every minor 
amendment to a statutory consultation.  We hope that the Committee will be reassured by 
the fact that Scottish Ministers have been working closely with stakeholders throughout the 
development of the Bill and are committed to doing the same in developing subordinate 
legislation.     

The power to issue guidance in terms of section 24A(7) of the 1970 Act, and 5B(7) of the 
1894 Act, as inserted by section 4 

“The Committee considers that as the statutory guidance could contain matters of 
sufficient import, it should be laid by the Scottish Ministers before the Parliament 
before issue.”  

The Scottish Government replies as follows: 
 
We appreciate the Subordinate Legislation Committee’s suggestion and agree that guidance 
is likely to be of significant practical help in interpreting the legislation.  However, on balance, 
we do not feel it is necessary to follow the recommendation by the Committee that the 
guidance should be laid before Parliament before issue and that Scottish Ministers should be 
obliged to have regard to any resolution made by Parliament in relation to it.  Our reasoning 
is set out in the following paragraphs, which we hope will reassure the Committee. 
 
There is precedent for statutory guidance providing examples of what might or might not 
satisfy legislative criteria; which give guidance as to general principles and of which Sheriffs 
may make use in considering cases.  It is not uncommon for legislation to provide that 
certain persons must have regard to guidance and Sheriffs are well aware of the status of 
such guidance.  It is, however, rare for such guidance to be made subject to Parliamentary 
scrutiny.  Any guidance offered will of course require to be consistent with primary and 
secondary legislation, and within the powers vested in Scottish Ministers. 
 
It may be necessary to issue guidance on aspects of the legislation from time to time in a 
reactive way, to assist users of the legislation.  If any such guidance were to be required to 
be laid before Parliament before issue, this would hamper Scottish Ministers’ ability to 
provide such assistance quickly, as and when it was considered necessary.  Such 
unintended consequences would be contrary to the spirit of the power to issue guidance and 
should be avoided. 
 
Section 9 – certificate for sequestration 
 
“The Committee recommends that, as the Government has indicated in its response 
that it is intended the scope of the power in section 5B(5)(e) (as inserted by section 9) 
will only relate to formalities of process and advice and information requirements, and 
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not additional substantive conditions,  this power could be drawn more narrowly to 
reflect that limited scope.” 
 
The Scottish Government replies as follows: 
 
In light of the Committee’s recommendation, we examined the need for sections 5B(5)(e) 
and (f) and concluded that they were not necessary. We have, therefore, tabled an 
amendment to remove these sections from the Bill. We consider that we can rely on the 
remainder of the power to meet the policy intention. 
 
Section 15 – ancillary provision  
 
“The Committee recommends that the power in section 15(1)(a) to make supplemental 
etc. ancillary provisions which modify Acts should be subject to affirmative resolution 
procedure, whether or not such modifications are in the form of textual amendment of 
an Act.” 

The Scottish Government replies as follows: 
 
In light of the Committee’s recommendation we have tabled an amendment to section 15(3) 
so that any order under section 15(1)(a) making supplementary, incidental or consequential 
provision would be subject to affirmative procedure, whether or not such provision is made 
by way of textual amendment. 
 
I hope that this information is helpful to the Committee.  Please do not hesitate to contact me 
if you require any further information. 
 
 
Yours sincerely 
 
 
 
 
 
 
DAVID FERGUSON 
Bill Manager  
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 42   Session 3 
 

Meeting of the Parliament 
 

Thursday 17 December 2009  
 

Note: (DT) signifies a decision taken at Decision Time. 

Home Owner and Debtor Protection (Scotland) Bill: The Minister for Housing and 

Communities (Alex Neil) moved S3M-5415—That the Parliament agrees to the 

general principles of the Home Owner and Debtor Protection (Scotland) Bill. 

After debate, the motion was agreed to (DT). 

Home Owner and Debtor Protection (Scotland) Bill: Financial Resolution: The 

Minister for Community Safety (Fergus Ewing) moved S3M-5061—That the 

Parliament , for the purposes of any Act of the Scottish Parliament resulting from the 

Home Owner and Debtor Protection (Scotland) Bill, agrees to any increase in 

expenditure of a kind referred to in Rule 9.12.3(b)(i) or (iii) of the Parliament’s 

Standing Orders arising in consequence of the Act. 

The motion was agreed to (DT). 
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Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 1 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is a debate 
on motion S3M-5415, in the name of Alex Neil, on 
the Home Owner and Debtor Protection (Scotland) 
Bill. 

14:57 
The Minister for Housing and Communities 

(Alex Neil): As this is the last debate of 2009, no 
doubt the whole chamber will be full of pro-
Government Christmas cheer when we discuss 
this important bill, which will take forward an 
element of social justice in Scotland that is very 
important to a number of people. 

I pay tribute to the Local Government and 
Communities Committee, under the convenership 
of Duncan McNeil, which considered this complex 
bill within a reasonably tight timescale and, if I may 
say so, produced a balanced and well-researched 
stage 1 report. I commend the committee for 
producing an excellent report. In recommending 
approval of the bill‘s general principles, the 
committee recognised that not only in the chamber 
but outside among stakeholders there is 
widespread acceptance of the bill‘s general 
principles; any debate is around implementation 
issues rather than the fundamental principles. 

David McLetchie (Edinburgh Pentlands) 
(Con): Does the minister acknowledge that that 
widespread acceptance extends to part 1 of the 
bill, for which he is responsible, but it certainly 
does not apply to part 2, for which Mr Ewing is 
responsible? 

Alex Neil: With all due respect to my good 
friend Mr McLetchie, I disagree with him. There is 
widespread support for the general principles of 
part 2, although there is perhaps more debate on 
the implementation of part 2 than there is on the 
implementation of part 1. 

In my speech I want to deal, where I can, with 
some of the specific issues that the committee 
raised, but before I do that it is worth reminding 
ourselves why the bill is so important, particularly 
on a day when there have been 800 job losses at 
Globespan, which reinforces the position in which 
we find ourselves, in respect of recession, high 
unemployment and high levels of both personal 
and business debt. Too many people, both north 
and south of the border, find themselves in the 
debt trap. 

However, I pay tribute in general terms to 
lenders. Compared with the situation in the early 
1990s—considering the number of repossessions 
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that took place then compared with the number 
that have taken place in the current recession, and 
given the fact that, throughout the United 
Kingdom, there are now 7 million more mortgages 
than there were then—the proportion of people 
who are falling into the repossession trap is 
significantly lower than it was all those years ago. 
That is the case for two reasons. First, many of the 
lenders learned the lessons of the recession in the 
early 1990s, and more of them are taking early 
action to avoid having to repossess. When people 
fall into arrears now, action is taken and advice is 
given at a much earlier stage, which I welcome. 
Secondly, both north and south of the border, the 
actions that have been taken by the Scottish 
Government and the UK Government have made 
a significant contribution—not only through the 
advice that is now offered, but through the likes of 
the home owners support fund—to minimising the 
adverse impact of repossession and debt on 
families and their standard of living. 

Having said that, there is no doubt that, for the 
past six years, there has been a steady year-on-
year increase in the number of repossessions in 
Scotland, most notably in the past two years. The 
figures show that 40,000 repossessions took place 
in the UK in 2008 and that 48,000 repossessions 
are predicted to take place in 2009. I repeat my 
request to the Council of Mortgage Lenders 
Scotland and the Financial Services Authority to 
give us the Scottish figures on a regular basis. 
That would help us to plan our budget to assist 
such people and would give us a clear breakdown 
of where the problem is most persistent. 

However, this is not just about repossessions; 
there is a similar picture regarding the increase in 
mortgage arrears. Over the same period, there 
has been a 47 per cent increase in the number of 
people with mortgage arrears amounting to more 
than 2.5 per cent of their balance, and there has 
been a 77 per cent hike in the number of 
mortgages that have been in arrears for more than 
three months. 

Similarly, there has been a significant increase 
in the number of court actions for repossession in 
the sheriff courts. The number of such actions 
rose by 20 per cent between 2007-08 and 2008-
09. Unfortunately, the existing legislation falls 
short of providing people with appropriate support. 
Although the Mortgage Rights (Scotland) Act 
2001, which we passed eight years ago, gives 
home owners more time to find a solution to their 
payment difficulties, only 5 per cent of all 
repossession cases are defended in Scotland‘s 
courts. There is a clear need to take further action 
to protect people from the threat of homelessness. 

Mary Mulligan (Linlithgow) (Lab): The minister 
mentioned the fact that 5 per cent of repossession 
cases are currently defended in court. How many 

such cases does he expect to be defended in 
court following the passing of the bill? 

Alex Neil: As we have made clear in the 
financial memorandum to the bill, our upper 
estimate is that 50 per cent of people will defend 
actions in the courts, which is 10 times the current 
figure. The other cases will not be defended in 
court probably on the decision of the debtor not to 
defend for personal reasons. The clear point is 
that the bill will make it much easier for people 
who want to defend actions in court to do so, in 
terms of both court procedure and available 
resources. 

The existing legislation does not provide a 
suitable solution for debtors who cannot access 
the debt relief that is offered by bankruptcy. No 
route into bankruptcy is currently open to them. It 
is essential that we provide effective measures to 
safeguard home owners, so that, whenever there 
is no real benefit to creditors in selling the home, 
the debtor has the reassurance of knowing that 
their home is protected. That is a humane 
measure. The need for urgent action to protect 
hard-pressed families is clear and widely 
recognised. 

I will now address what the two parts of the bill 
will do. Part 1 will improve the protection that is 
available through the Mortgage Rights (Scotland) 
Act 2001 by extending protection to all 
repossession cases involving residential property 
and ensuring that all cases—unless the property is 
voluntarily surrendered—are heard in court. It will 
also require lenders to show in court that they 
have considered every reasonable alternative to 
repossession. I point out that the report from 
Shelter down south shows that the pre-action 
protocol that operates in England and Wales still 
results in a third of people not going through the 
proper procedure. In light of that, our decision to 
include that process in statute is absolutely the 
right decision. Part 1 will also allow home owners 
to be represented in court by approved lay 
representatives rather than solicitors, should they 
wish. 

Those provisions will significantly strengthen 
home owner protection. Nonetheless, we 
recognise that certain points of detail in part 1 
need to be addressed. As we have indicated to the 
Local Government and Communities Committee, 
we will bring forward appropriate amendments at 
stage 2, following discussion with the committee 
and external stakeholders.  

Part 2 concerns sequestration and trust deeds. It 
makes a series of amendments to the Bankruptcy 
(Scotland) Act 1985 and contains four broad 
provisions. Section 9 introduces a new route into 
bankruptcy, which will be based on a certificate 
signed by an authorised person. At present, there 
are two commonly used ways for someone to 
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make themselves bankrupt: they can show that 
they are ―apparently insolvent‖ if their creditors 
have taken court action to pursue debt, or they 
can apply for bankruptcy on the basis that they 
meet the statutory test of low income and low 
assets—LILA. Although we believe that the vast 
majority of debtors now have access to bankruptcy 
if they need it, we estimate that around 500 people 
annually need the debt relief that is provided by 
bankruptcy but cannot access it. Section 9 will 
rectify that situation.  

Section 10 introduces flexibility to trust deeds to 
allow the protection of a trust deed that does not 
include the family home, but only with the consent 
of creditors. We anticipate that that will be 
particularly appropriate in cases in which there is 
little or no unsecured equity in the family home, 
which calls into question the benefit of selling it. I 
appreciate that there have been some concerns 
about section 10 and some misapprehensions—
not to mention misinformation—about what it 
does. I therefore want to make it absolutely clear 
that the provision does not automatically exclude 
homes from all trust deeds. 

Other provisions in part 2 concern the Edinburgh 
Gazette. Section 12 repeals the requirement to 
advertise awards of bankruptcy in the Edinburgh 
Gazette. Members of the debt action forum 
supported that measure, but I accept that the loss 
of income from adverts may affect the Edinburgh 
Gazette. Accordingly, we will continue to work with 
Her Majesty‘s Stationery Office and the Stationery 
Office to ensure that, as far as possible, any 
impact is mitigated. We will also ensure that, 
before the provision is commenced, the register of 
insolvencies is able to provide stakeholders with at 
least the same level of service as is currently 
available from the Edinburgh Gazette.  

I acknowledge that concerns have been 
expressed about consultation, particularly with 
regard to part 2. However, although we employed 
a non-traditional way of consulting, we believe that 
the bill has been subject to more consultation than 
many other bills that have come before this 
chamber. Indeed, when we were being pressed to 
pass the bill in one day, we resisted that 
temptation so that we could consult properly the 
committee, the stakeholders and the Parliament. 
As a result of that, and with the amendments that 
we will make at stage 2, I am confident that we will 
end up with a home owner and debtor protection 
act that will do what it says on the tin, and will 
prevent people‘s homes from being unnecessarily 
repossessed.  

I move, 
That the Parliament agrees to the general principles of 

the Home Owner and Debtor Protection (Scotland) Bill. 

15:09 
Duncan McNeil (Greenock and Inverclyde) 

(Lab): The Local Government and Communities 
Committee had, as the minister mentioned, a 
limited amount of time in which to consider the 
Home Owner and Debtor Protection (Scotland) 
Bill. We held some fairly hefty evidence sessions 
and additional committee meetings, for which I 
thank the hard-working clerks and the Scottish 
Parliament information centre team, who did all 
the heavy lifting in that respect, and my committee 
colleagues. I also thank those who submitted 
written evidence—we received a lot of it—and 
those who came along to the meetings to give oral 
evidence. 

All the evidence showed us that, in football 
parlance, this is a bill of two halves. Part 1, which 
is concerned with helping home owners who are at 
risk of having their homes repossessed, 
commanded support for its general principles. 
However, part 2, which deals with bankruptcy, 
threw up a lot of disagreements and was far more 
problematic. 

One of the big issues that the committee 
considered was whether the right balance had 
been struck between the need for sufficient 
consultation and the need to take action quickly. 
We are acutely aware of the current economic 
situation, and we know that there have been 
48,000 repossessions in the UK in 2009. Although 
that figure is much lower than the original and 
more pessimistic estimate of 75,000, it 
nonetheless represents an increase of 20 per cent 
on the number of repossessions in 2008. On 
balance, we think that the case was made for part 
1, which deals with repossessions, to be 
implemented quickly. 

However, things were very different with regard 
to part 2, which introduces proposals on 
bankruptcy that were not specifically 
recommended by the debt action forum. We heard 
very different views about the operation of the 
forum, with regard to whether proceedings were to 
be kept confidential, and whether people were 
aware of what would be in the bill and what would 
be subject to further consultation. We do not think 
that part 2 strikes the right balance, and we 
believe that the consultation on it was 
unsatisfactory. 

For a number of people, having their home 
repossessed is a very real threat, so it is important 
to ensure that repossession is a measure of last 
resort. The committee welcomes the measures 
that are proposed in part 1, and we have made a 
number of recommendations on specific 
proposals. The first is on the proposal that when 
someone voluntarily gives up their property and 
hands their keys in, they have to sign an affidavit 
to certify that they do not occupy the property and 
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neither does anyone else. There were two 
different views on that. There were concerns that, 
apart from being overly bureaucratic, the affidavit 
process would prove costly for people who are 
already saddled with debt. We think that, overall, 
there are advantages in having a formal process, 
but it seems to be counterproductive to introduce a 
system that is so bureaucratic that it is not used. 
We ask the Scottish Government to think again 
about that issue, and to lodge amendments at 
stage 2 if that is appropriate. 

The bill outlines what it refers to as pre-action 
requirements, which creditors have to satisfy 
before they consider repossession. There is 
already a pre-action protocol in England and 
Wales, which, as its name suggests, is a protocol 
rather than something that is set out in legislation. 
Again, there were slightly different views on 
whether it was better to have that in legislation 
than in a protocol, and on how the protocol had 
worked in England and Wales. On balance, the 
committee supports the principle of enshrining 
those pre-action requirements in legislation to give 
them more force. 

The bill will effectively allow someone to recall a 
decree, and restart court proceedings and present 
their case. However, there can be only one 
application, and it can be made only if the person 
did not participate in the original proceedings. We 
realise that we cannot have a situation in which an 
infinite number of people can restart proceedings. 
However, the committee believes that the bill 
should be amended to allow a second application 
if the court is satisfied that the application is being 
made for a different reason. 

We welcome the proposal to allow lay 
representation in repossession cases, but we also 
seek a lot of reassurance in that area. A number of 
organisations will be allowed to act as lay 
representatives, including those in the advice 
sector. We are concerned about the bill‘s impact 
on the advice sector and whether the sector has 
the necessary resources and capacity to deal with 
what might be a lot of extra work and increased 
expectations. 

On funding, £3 million was made available for 
legal advice and representation, but that was more 
than a year ago and the money is already funding 
16 projects. We do not know whether there will be 
enough funding to meet the extra demand under 
the bill. That is why we have asked the Scottish 
Government to outline how it will support the 
delivery of the bill‘s provisions and to report back 
to us on an on-going basis. 

I turn to the aspects of the bill that caused the 
committee the most concern—the various 
proposals on bankruptcy. The first proposal is to 
create a new route into bankruptcy called the 
certificate for sequestration. There was support for 

that, albeit with some dissenting voices, but what 
has caused the most consternation is the proposal 
that the Accountant in Bankruptcy will 
automatically become the trustee in such cases. 
That was not recommended by the debt action 
forum. We received a huge number of 
submissions from insolvency practitioners who 
objected to that role for the AIB. The committee 
questioned whether the AIB will have enough 
resources and expertise to carry out that new role. 
That is why we have asked the Scottish 
Government to provide further information on the 
work that is likely to be involved for the AIB and 
how that compares with what it does now. We 
have also asked the Government to give us the 
basis for its assumptions on the number and grade 
of additional staff who will be required. 

The other major issue with part 2 is the way in 
which family homes are treated in protected trust 
deeds. We heard the minister‘s comments on that 
earlier, so I can miss out the crash course in 
bankruptcy law. However, it is important to say 
that, if someone has a protected trust deed, 
creditors are prevented from taking court action 
against them and must accept the payment that is 
made under the arrangement. However, a trust 
deed can become protected only if the whole of 
the debtor‘s estate apart from items such as 
essential household goods is transferred to the 
trustee, and that includes the person‘s house. The 
bill allows the trustee discretion to exempt the 
family home from the protected trust deed. At 
present, there is no such discretion. 

A lot of criticism has been levelled at that 
provision. Much of it stems from differences of 
opinion about what the bill is intended to 
implement. Again, that shows the unsatisfactory 
nature of the consultation. If there had been 
proper consultation, those differences of opinion 
might not have arisen. Concerns were raised that 
the provision could be subject to abuse—for 
example, someone might buy an expensive 
property in the knowledge that it could be 
exempted and the equity in the house could not be 
touched. The Minister for Community Safety said 
that the intention was that family homes would be 
exempted in cases where there was limited equity, 
although, as we have heard again today, no limit is 
set out in the bill. The Institute of Chartered 
Accountants of Scotland suggested that that there 
should be a cap on the amount of equity. The 
minister thought that there were a number of 
difficulties with that, although he said that he did 
not have a closed mind on the matter. 

A number of other concerns were raised about 
the exemption of the family home. For example, 
the Law Society of Scotland said that that could 
upset the balance of insolvency law, because the 
family home will be exempted under a protected 
trust deed but not in the case of bankruptcy. That 

622



22367  17 DECEMBER 2009  22368 

 

will be the subject of further consultation. We state 
in our report that, regardless of the validity of the 
arguments for and against the provision, we are 
concerned that there has been such 
disagreement, and we believe that it arose 
because the consultation was unsatisfactory. 

The lack of consultation came up again in 
connection with the bill‘s proposal to stop 
advertising bankruptcies and trust deeds in the 
Edinburgh Gazette, but we have heard what the 
minister has to say on that issue. As he knows, the 
Edinburgh Gazette has disputed the figures in the 
Government‘s financial memorandum on the costs 
of advertising in the journal. We recommend that 
urgent discussions take place to sort out the 
matter. 

We are also concerned that the AIB-run register 
of insolvencies might not be able to provide all the 
necessary information by the time the bill is 
implemented. As a result, we recommend that the 
Scottish Government provide further information 
on the precise work that will be undertaken on the 
register and, crucially, the timescales for that work. 

If this has been a bill of two halves, an own goal 
has been scored in the second half. Part 2 
contains significant areas of disagreement, 
although I should point out the consensus on 
exempting homes with limited equity from trust 
deeds. The advice sector strongly supports the 
new certificated route into bankruptcy— 

The Deputy Presiding Officer: You are now in 
extra time, Mr McNeil. 

Duncan McNeil: Thank you for showing me that 
mercy, Presiding Officer. 

15:21 
Cathy Jamieson (Carrick, Cumnock and 

Doon Valley) (Lab): In the spirit of the Christmas 
season and in response to the minister‘s call for 
cheer, I want first to welcome the fact that we are 
finally discussing the legislation in Parliament. 
However, I hope that, in making some criticisms of 
the bill and raising a number of concerns, I will not 
sound too much as if I am saying, ―Bah! Humbug!‖ 

My welcome for the debate is tinged with 
disappointment that, as Duncan McNeil made 
clear in his excellent speech, the bill has some 
problems. What is clear, however, is that we must 
ensure that home owners in Scotland get 
adequate support and assistance when things go 
wrong. The financial uncertainty that the nation 
has faced over the past two years looks set to 
continue for some time and, as Alex Neil 
recognised, many people have been made 
unemployed or their circumstances have changed 
dramatically. Families who might once have been 
able to manage their debt are now facing levels of 

debt that they simply cannot meet. Every home 
that is lost is a personal tragedy, and it has 
happened far too many times over the past couple 
of years. I am sure that MSPs will have examples 
from their own areas and we certainly know how 
hard it is when someone breaks down in front of 
us at a constituency surgery because the threat of 
repossession is looming large. 

Some people, of course, have made unwise 
choices about the debt that they have taken on, 
but many families who are now coping with 
unemployment or short-time working have worked 
hard over the years to build a decent life for 
themselves. They might feel ashamed to admit the 
difficulties that they face; they might not know 
where to turn for help; or they might leave it too 
late to get the help that they need. Indeed, they 
might need time and support to get back on their 
feet. In that respect, the minister mentioned the 
pressures on the people who will, sadly, lose their 
jobs as a result of the collapse of Globespan. I 
hope that he will urge John Swinney to look at 
what can be done to ensure that firms, particularly 
small businesses, that are under pressure can 
access additional help and support to keep people 
in work. After all, keeping people in employment is 
one of the best ways of ensuring that they do not 
get into difficulty with their mortgage and face 
repossession. 

It is therefore right that we seek to make 
repossession a last resort and ensure that all 
possible steps are taken to keep people in their 
homes. As we know, the UK Government has 
acted quickly on this matter, and I have always 
believed that home buyers in Scotland deserve the 
same protection. As for Alex Neil‘s suggestion that 
we were ill advised to have asked for this 
legislation to be passed in a day, I point out that 
we wanted it to be dealt with quickly. We certainly 
believe that it could have been introduced more 
quickly and, frankly, we did not expect it to be in its 
current form. When we called for the introduction 
of a bill, we expected to get something simple and 
straightforward. 

I am sure that other members will set out the 
various facts and figures over the course of the 
afternoon. However, I will mention one or two: in 
2008, there were an estimated 40,000 
repossessions, which was a record high. Although, 
for this year, the Council of Mortgage Lenders has 
recently revised its original forecast of 65,000 
repossessions down to 48,000, the number is still 
huge and demonstrates the need for urgent action.  

The minister mentioned the difficulty of obtaining 
Scottish figures. He will recall that, in August, he 
responded to my call for the Scottish Government 
to produce such figures by stating that he would 
press the Financial Services Authority and the UK 
Government to provide them. I know that he has 
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called on them again today to do that, but perhaps 
he could say what he has done to press those 
organisations to provide that information. We need 
robust figures to outline the scale of the problem in 
Scotland if we are going to respond to the issues 
properly. 

Even given the lack of robust Scottish data, we 
know that the problem is growing and on-the-
ground organisations such as the Govan Law 
Centre and citizens advice bureaux and money 
advice centres throughout the country all tell us 
that this problem needs action. 

Members will recall that, along with colleagues 
from all parties, we have been calling for the 
introduction of legislation for more than a year. 
There has been a degree of complacency on the 
part of the Scottish Government in the time that it 
has taken to introduce the bill. We have heard 
about the Local Government and Communities 
Committee‘s concerns about part 2, and I am sure 
that more will be said about that in the debate. It 
gives me no great pleasure to say that, in the way 
that part 2 was put before the committee, there 
has been a degree of incompetence to add to the 
complacency. From the committee discussions, it 
is clear that there has not been a different way of 
consulting, as Alex Neil would have it, but a lack of 
consultation on part 2. Indeed, the committee 
report specifically points out that it was 
―unsatisfactory‖. 

As a minister who took through a lot of 
legislation, it was suggested to me, often with the 
best of intentions, that we could take the 
opportunity presented by a particular bill to tidy 
something up or to add a bit here or there on 
issues that were not core to the fundamental 
principles of the bill. The phrase ―repelling all 
boarders‖ was coined to resist the pressure to do 
many unrelated things in one bill or to add 
seemingly innocuous clauses that had not been 
scrutinised or consulted on. Alex Neil is smiling, so 
he has obviously heard the phrase. Arguably, that 
is part and parcel of what goes on when legislation 
is drawn up, but it is not acceptable for a vital bill 
to be put at risk by being introduced in an inept 
way. Sadly, that is what has happened in this 
case, and the ministers have to take responsibility 
for that. 

I am glad that the committee does not believe 
that the whole bill is compromised by that degree 
of incompetence. The committee must now do 
much of the consultation and work that the 
ministers have not been able to do. It should be 
thanked for that, but we must also learn lessons 
for the future. 

I suggest that part 2 is a botch job. I do not know 
whether members will recall the children‘s 
television programme ―Bodger and Badger‖. For 
those who do not know it, Bodger was the odd-job 

man who was sent out to clear up all sorts of 
messes, and Badger was his badly behaved 
sidekick who got himself into all sorts of trouble. I 
hesitate to say that Alex Neil and Fergus Ewing 
are the Bodger and Badger of the Scottish 
Parliament, but I hope that they will look in detail 
at what has happened with the bill and ensure that 
it does not happen again. The committee report on 
part 2 is damning, with recommendation after 
recommendation calling for more information, 
asking the Scottish Government to respond to 
concerns, seeking clarification on how things are 
likely to work in practice, and overall, slamming 
the Government for its unsatisfactory consultation. 

I congratulate the committee on the work that it 
has done so far, and I recognise that it has a great 
deal to do at stage 2. Notwithstanding all that I 
have said, we will support the bill at stage 1, 
because it is vital for the people of Scotland. 
However, we expect to see a much improved bill 
when it returns to the chamber at stage 3 after the 
committee has worked on it. 

15:29 
David McLetchie (Edinburgh Pentlands) 

(Con): Before we look at the specific provisions in 
the bill, it will be instructive to consider its origins. 
The rising tide of home repossessions is, of 
course, just one consequence of Labour‘s 
recession and the catastrophic mismanagement of 
the British economy by the present Prime Minister 
and former Chancellor of the Exchequer. One of 
the sticking plasters announced to deal with the 
problem for England and Wales was a set of new 
court protocols that came into force in November 
2008, which required lenders seeking 
repossession of a property to demonstrate that 
they had fully explored with their borrowers all the 
options that would enable them to stay in their own 
home before any repossession order was granted 
by the court. 

Of course, it was not long before Labour took up 
the cudgels here in the Scottish Parliament. In so 
doing, Labour was, by implication, critical of the 
adequacy of the measures that were enacted in 
the Mortgage Rights (Scotland) Act 2001, which 
was piloted through the Scottish Parliament in 
2001 by Labour‘s Cathie Craigie, with Scottish 
Executive support. Malcolm Chisholm, Cathy 
Jamieson and Mary Mulligan were all prominent in 
demanding new legislation on repossessions to 
bring Scotland into line with England. However, it 
was Iain Gray who got particularly excited about 
the matter at First Minister‘s questions on 11 June 
this year, when he lambasted the Scottish National 
Party Government for delay and demanded instant 
legislation. Indeed, to the palpable horror and 
consternation of his back benchers, he pledged 
that Labour members would 
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―come back during the summer recess to vote‖—[Official 
Report, 11 June; c 18322.] 

the legislation through, such was the apparent 
urgency of the situation. 

Well, of course, the Parliament did come back 
during the summer recess, but it was not to deal 
with repossessions; it was to hear an explanation 
for the early release of al-Megrahi, who, I note 
incidentally, is still living in the sunny climes of 
Tripoli 119 days after Mr MacAskill gave him a get-
out-of-jail-free card. 

In the meantime, the repossessions group that 
the Scottish Government established was 
continuing its review of the law and, in June, it 
came up with the recommendations that form the 
basis for the proposals in part 1.  

It is worth noting that the estimate of 75,000 
repossessions in the UK as a whole that was 
provided by the Council of Mortgage Lenders in 
February 2009 was revised downwards to 65,000 
in June and to 48,000 in November, although that 
is still an increase of 8,000 on the 2008 
repossessions figure. Nonetheless, it is true to say 
that, in many respects, the fears that were voiced 
at the outset about repossessions virtually 
doubling in 2009 have not been fulfilled. One 
might ask why, because the economy certainly 
has not got any better; it has got worse. The 
answer is that the good practice that is enshrined 
in the pre-action protocols that were announced in 
England has been applied by lenders across the 
whole United Kingdom, as we heard in evidence to 
the committee. 

Alex Neil: I hear what the member says, but 
does he accept Shelter‘s research, which shows 
that, for one third of the cases heard, the pre-
action protocol has not been activated? 

David McLetchie: Of course I accept the 
research. What I simply say is that the good 
practice of lenders has been rolled out across the 
UK, which was the evidence that was given to the 
committee. What all that shows is that responsible 
lenders regard repossessions as a last resort and 
make every effort to assist borrowers who are in 
arrears and financial difficulties, and that, far from 
lenders rushing to throw them out of their homes, 
the interval between a borrower first falling into 
arrears and a repossession action being taken 
averages some 18 months. In fairness, the 
Minister for Housing and Communities, Mr Neil, 
was right to praise the responsibility of our lenders 
and the sensitive manner in which they have dealt 
with arrears cases. 

It is also the case that many repossessions are 
the result of voluntary surrenders, because some 
borrowers recognise that staying in their present 
home is not a viable option and they want to clear 
their feet financially, if possible, and make a fresh 

start. It is worth noting that, at a time of falling 
house prices, encouraging people to stay in their 
present homes at all costs may not be in their best 
interests, because it only increases the amount of 
negative equity and the overall indebtedness that 
they are running up. That is why sensible and 
balanced advice on the options is essential. 
Accordingly, not only should a willingness to 
consider all options be demonstrated by lenders, 
people should have access to independent money 
advice through CABx and money advice services 
to assist them in making a judgment that is in their 
best interests at a time when they are clearly 
under a great deal of stress. 

When we strip away all the hype and political 
grandstanding that have surrounded the bill, what 
we are left with in part 1 is a modest series of 
measures, which make marginal improvements to 
the law but do little more than enact and codify the 
existing good practice that is followed by the vast 
majority of lenders in Scotland. 

Modest though it is, we support part 1 on that 
basis, although we trust that the Government will 
lodge amendments to the section that deals with 
voluntary surrenders, as Duncan McNeil said. 

Although we can welcome part 1, the same 
cannot be said for part 2 and, in particular, 
sections 9 and 10. The consultation that was 
undertaken by ministers on the proposals was little 
short of a disgrace. The proposals were not fully 
discussed by the debt action forum; nor were they 
recommended in the forum‘s report. Nor were 
those specific proposals properly and fully 
discussed in subsequent meetings of 
stakeholders. In the diplomatic language of 
parliamentary reports, the adequacy of the 
consultation is described as ―unacceptable‖ by the 
Finance Committee and ―unsatisfactory‖ by the 
Local Government and Communities Committee. 
The conclusions of both committees were reached 
unanimously and should give the minister, Mr 
Ewing, cause to think again. 

Bob Doris (Glasgow) (SNP): Will the member 
give way? 

David McLetchie: No, I am sorry. 

It is interesting to note that the measures in part 
2 were never intended to be the be-all and end-all 
of legislative action in the field. We are told, for 
example, that there is to be a further consultation 
about protected trust deeds, an aspect of which 
will be the exclusion of certain assets. That is 
commendable, but it leads one to ask why the 
stand-alone provision in section 10 is being 
proposed in isolation from the wider consultation, 
when there was wholly inadequate, unsatisfactory 
and unacceptable consultation on that proposal in 
the first place. Furthermore, there is to be another 
consultation on the proposed debt and family 
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homes bill, the content of and timetable for which 
remain far from clear. I hope that the minister will 
clarify the situation. 

Cathy Jamieson talked about a botched job on 
part 2 and mentioned cartoon characters, so I will 
refer to another one. The question for ministers is 
this: can they fix it? I hope they can. 

15:37 
Jim Tolson (Dunfermline West) (LD): The 

economic downturn is putting particular pressures 
on home owners, not just in relation to difficulties 
in paying their mortgages. If the equity in a 
person‘s home is reduced, less money can be 
released from the main asset, so there is less 
flexibility in dealing with other debts. The credit 
crunch has also made it more difficult for people to 
access new loans at reasonable terms, to release 
the equity in their homes. 

It is vital that legal protections are in place to 
ensure that repossession is truly a last resort. 
There could be no more important time to put in 
place such measures than during the recession. 
Although the measures are long overdue, we 
support the bill. However, the issue is highly 
complex. In the interests of people who face 
eviction, it is important that we get the bill right. It 
is vital that threatened home owners get the 
protection that they deserve. 

As a result of campaigning by and pressure from 
the Opposition, led by the Liberal Democrats, the 
Scottish Government established the debt action 
forum, a sub-group of which was the 
repossessions group. Both groups produced final 
reports, many aspects of which are being taken 
forward in the bill. 

We have been pushing the Scottish Government 
to bring Scotland‘s repossession laws into line with 
England‘s laws for a long time and we are pleased 
that the Government has finally listened to us and 
decided to do the right thing. That is an 
embarrassing climbdown for the Scottish National 
Party and a victory for common sense. 

Alex Neil: Does the member accept that, far 
from bringing our laws into line with England‘s 
laws, we will have a legislative framework that is 
far superior to that of England? 

Jim Tolson: I will touch on that point later. 
There is certainly a commonality of views between 
the minister and me on the matter. 

Currently, there are more than 30,000 people 
who have been assessed as priority homeless in 
Scotland—the figure has gone up 56 per cent 
since 2000. The impact of the economic downturn 
on the labour market has had a significant effect 
on household incomes and levels of mortgage 
arrears and repossessions. The Council of 

Mortgage Lenders predicted that 65,000 people in 
the UK would face eviction in 2009, which is a 
substantially higher number than in 2008, when 
40,000 repossessions took place. 

Rising unemployment in Scotland will contribute 
to more borrowers being behind on their 
mortgages. In 2007-08, decrees granted 
accounted for about 60 per cent of actions 
initiated; in the most recent year, that has risen to 
75 per cent. Citizens Advice Scotland‘s recent 
research report ―Drowning in Debt‖ found that the 
average consumer debt held by a citizens advice 
bureau debt client was £20,193—a 50 per cent 
increase in only five years.  

As a member of the Local Government and 
Communities Committee, I have heard and read 
all the evidence that was brought to it. The 
committee report is, overall, supportive of part 1, 
but it expresses a number of concerns and 
recommendations on part 2, which were well put 
by the convener, Duncan McNeil. 

In several of the submissions that the committee 
received, concerns were raised about the absence 
of the normal consultation period for the bill. 
Concerns have also been expressed in the 
creditor press about the lack of consultation and 
the possibility of unintended consequences.  

Among the organisations that commented on the 
bill, Shelter Scotland does not believe that its 
measures will unduly restrict lenders or burden the 
courts. It strongly supports the measure to develop 
a pre-action protocol through primary legislation 
rather than the advisory route that was taken in 
England. Citizens Advice Scotland strongly 
supports the bill too. CAS believes that it will have 
a positive impact on CAB clients who experience 
debt and/or housing problems. It welcomes the 
intention to enable lay representation in 
repossession cases and calls for CAB advisers to 
be enabled to represent their clients in hearings. 

Insolvency practitioners have raised concerns 
about various provisions. They have expressed 
particular concerns about section 10 in part 2, 
which would allow for certain assets and 
liabilities—namely, the family home—to be 
excluded from a protected trust deed while still 
allowing the deed to become protected. 

Access to advice was also seen as crucial by all 
DAF members. It was accepted that supply does 
not currently match demand, as debtors may wait 
weeks for a face-to-face appointment with a 
money adviser.  

The proposals will also allow people who would 
previously have chosen not to appear in court 
because of the expense to appear at no initial 
cost. That welcome step can only take much of the 
stress of a court appearance away from the 
debtor. 
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On the recall of decrees, the committee 
recognises that a balance needs to be struck 
between the rights of lenders and borrowers and 
notes the Scottish Government‘s argument that 
there must be a limitation on the number of 
entitled residents who can recall a decree. The 
committee is persuaded that there should be an 
opportunity for a second application to be made in 
those circumstances and recommends that the 
Scottish Government consider an amendment in 
that regard. That was of particular concern to me, 
as I am not convinced that the debtor would 
always have the best interests of their family at 
heart if repossession was to take place. 

The current situation for debtors in Scotland lags 
behind that in England, but I firmly believe that, 
rather than simply adhering to England‘s 
protection of debtors, we in Scotland are creating 
a stronger basis on which they can recover from 
their debt by enshrining their protection in 
legislation. The bill provides a better balance 
between the creditor and the debtor, and I confirm 
that the Liberal Democrats will support it at stage 1 
this afternoon. 

15:44 
John Wilson (Central Scotland) (SNP): As 

Cathy Jamieson indicated, every member has 
their own experiences of being approached by 
constituents about problems in maintaining their 
current home and having their home repossessed 
by lenders. In the current economic climate, there 
is a need for measures to avoid home 
repossession. 

The Local Government and Communities 
Committee held a number of evidence-gathering 
sessions in its examination of the Home Owner 
and Debtor Protection (Scotland) Bill. The bill 
builds on the establishment of the debt action 
forum and its discussions since January this year. 
Part 1 aims to put into legislation the 
recommendations of the repossessions group and 
part 2 contains proposals on bankruptcy. 

As the committee details in its stage 1 report, 
there was cause for concern about whether the 
consultation on the bill was adequate, particularly 
as there was no formal three-month consultation 
period. The committee acknowledges that there is 
a difference between parts 1 and 2 and, on 
balance, believes that the consultation on part 1 
was sufficient. 

In the evidence sessions, it became clear to the 
committee that the repossession figures that the 
Council of Mortgage Lenders produces should be 
made available for Scotland. That is why 
paragraph 113 of the committee‘s report notes: 

―The Committee is very concerned that the Council of 
Mortgage Lenders is not able to provide figures relating to 
the numbers of repossessions in Scotland.‖ 

As some members will remember, since the 
1980s, there has been a cry to establish a home-
owning democracy in Scotland. However, that 
comes at a price, especially in times of recession, 
and it is a human price. Behind the repossession 
figures there is a human face that we need to 
reflect on. I hope that the bill will go some way to 
tackling that. There are significant issues about 
other loans that might be secured against the 
family home. The spectre of redundancy hangs 
over everyone, and the fear of repossession 
hangs over many people at present. 

Concern has been raised that the new 
processes will be overly bureaucratic. Some 
lenders claimed in evidence that they will not use 
them. However, the lenders should be aware of 
the demands from the wider community, who in 
turn actually own many of those financial 
institutions as taxpayers. Those same institutions 
want to foreclose and repossess the homes of 
people who are affected by the recession. Surely I 
am not alone in recognising the supreme irony of 
lenders advocating such a position in the current 
difficult economic times. It is important that the 
committee supported the principle that pre-action 
requirements should be enshrined in legislation so 
that they have legal force. The bill also attempts to 
address some of the concerns that have been 
identified with the process in England and Wales, 
where borrowers have limited redress to lenders. 

There are capacity issues for money advisers 
and those who offer advice to people who are at 
risk of having their homes taken over by lenders. I 
welcome the fact that the Scottish Government 
has made available £3 million for advice services, 
some of which will assist in funding representation 
for people who face the threat of repossession. 
The advice services that are funded must be 
available throughout Scotland. 

Part 2 is probably the more contentious part of 
the bill. The measures on the certificate for 
sequestration aim to introduce a new route into 
bankruptcy that does not require a debtor to show 
insolvency. A debtor will be able to apply to an 
authorised person for a certificate that means that 
they can petition for bankruptcy. 

It should be noted that a number of bodies with 
vested interests have issues with part 2. It was 
disappointing that the final report of the debt action 
forum stated that the stakeholders in the forum 
had varying views on the proposal to widen 
access to bankruptcy and to allow people to apply 
for their own bankruptcy. That report states that 
the proposal was 
―supported by some Forum members.‖ 
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The committee‘s stage 1 report states that 
further information should be provided on the work 
that will be required of the Accountant in 
Bankruptcy and its role in the new route into 
bankruptcy. The evidence to the committee, which 
is reflected in the report, centred on the financial 
costs. Blair Nimmo from the Institute of Chartered 
Accountants of Scotland noted in evidence that 
there will be a cost to the public purse and that the 
measures 
―will increase the size of the public sector‖.—[Official 
Report, Local Government and Communities Committee, 4 
November 2009; c 2565.] 

I welcome the minister‘s commitment to consider 
the role of insolvency practitioners and the 
capacity issue relating to the Accountant in 
Bankruptcy. 

Credit agencies raised concerns over whether 
the register of insolvencies will include all the 
necessary information. That led some to state in 
evidence that the bill could increase the cost of 
borrowing for Scottish consumers. The Local 
Government and Communities Committee and the 
Finance Committee acknowledge the concerns 
that have been highlighted and note the need to 
continue a dialogue with stakeholders who remain 
concerned about the financial suppositions, 
particularly in respect of the current role of the 
Edinburgh Gazette. 

I welcome the stage 1 debate and the broad 
principles in the bill. I look forward to the bill 
coming back to the Local Government and 
Communities Committee. I thank all those who 
provided written and oral evidence on the bill, 
which aided the committee in considering the 
issues. I support the bill. 

15:50 
David Whitton (Strathkelvin and Bearsden) 

(Lab): I am pleased to take part in the debate, as 
it relates to matters that have been raised with me 
by constituents in Strathkelvin and Bearsden who, 
in the main, are employed as insolvency 
practitioners. From their point of view, I think I can 
safely say that the whole development of the bill 
has raised concerns. For understandable reasons, 
the Administration was being urged to move swiftly 
to change the law to limit the damages to home 
owners in Scotland who might find their family 
home being repossessed, when such a fate could 
be avoided. As my colleague Cathy Jamison said, 
Labour members support many of the general 
principles behind the bill and the need for swift 
action to help families who are facing very real 
hardship. However, there are ways in which to 
move quickly and still do things in the right way; as 
we have heard, that is far from what happened in 
this case. 

It might be claimed that some of the provisions 
that were originally contained in the bill would 
have made matters worse than the law as it 
currently stands. It could also be argued that what 
has been produced by this Administration might be 
the wrong bill at the wrong time, but we can set 
that aside. 

The problems with the bill date right back to its 
beginning when the Minister for Community 
Safety, Mr Ewing, set up the debt action forum to 
consider matters. Its membership was 
unbalanced, with key groups being left out. The 
composition and operation of the debt action 
forum were flawed, so it is no surprise that the 
resulting report was flawed. However, one of the 
report‘s conclusions that made sense was that 
there should be wider public consultation on how 
family homes are to be treated. However, 
ministers ignored that sensible suggestion from 
the group that they had set up and produced 
section 10, which relates to trust deeds and 
contains a provision that will allow further property 
to be excluded without the need for consultation. 

A bill was produced that ministers claimed was 
based on the discussion and decisions of the debt 
action forum, but that was not the case with regard 
to significant provisions. It has been claimed to me 
that the bill also contains important provisions that 
in some cases were never discussed by the debt 
action forum. Mr McLetchie made that point in his 
speech. In other cases, provisions were discussed 
but not agreed by all members of the group. Some 
measures were claimed to be widely supported 
when that was simply not the case. 

One issue of particular concern to me is 
information that was given by official sources to 
the Finance Committee when we discussed the bill 
with members of the bill team. Evidence provided 
had raised concerns about the estimates of the 
number of insolvency cases that would be handled 
under the bill if it were made law. Insolvency 
practitioners raised the point that the Accountant 
in Bankruptcy—the Government agency handling 
such matters—misjudged dramatically the number 
of applications that there would be under the low-
income, low-asset route into bankruptcy or LILA, 
as it is known colloquially. 

Officials told the committee that their estimate 
had been of 7,500 cases in the first year, whereas 
there had been over 9,000. The impression given 
was that the Accountant in Bankruptcy had never 
suggested that numbers would be lower than that. 
Why then did Gillian Thompson, the then 
Accountant in Bankruptcy, write in a letter that was 
published in The Herald on 27 February 2008 that 
there would be 5,000 LILA applications in the first 
year, followed by 3,000 in the years thereafter, 
and claim that suggestions that the number would 
be higher were ―scaremongering‖? 
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As we have heard, there is widespread concern 
about the provisions that are set out in part 2, 
particularly in section 10. Concern has been 
expressed by the Law Society of Scotland, the 
Institute of Chartered Accountants of Scotland, 
R3, which is the insolvency trade body, senior 
lawyers and academics who are experts in the 
field—many people who are at the sharp end of 
the issues, including the Govan Law Centre. The 
insolvency trade body R3 and ICAS have called 
for the removal of section 10 from the bill on the 
basis of genuine concern that inadequate 
consideration has been given to its effects. 
Widespread professional concerns, lack of proper 
consultation, ill-thought-out provisions in part 2 
and questionable evidence given to committees of 
this Parliament—that is not the way to make good 
laws of the kind that the people of Scotland 
deserve. 

Ministers have stated that a further consultation 
on protected trust deeds is imminent and that the 
debt and family homes (Scotland) bill will be 
introduced shortly. That will surely be the time to 
carry out a review of personal insolvency and fully 
consider all aspects of the family home. 

As Duncan McNeil said, this is clearly a bill of 
two halves. Part 1 deals with the protection of 
hard-pressed home owners facing repossession. 
There is clearly a need for legislation to be passed 
quickly to help people in that situation. However, 
part 2 contains significant areas of concern that 
are still to be resolved. I hope that, even at this 
late stage, the Government will listen to the 
professionals and address their concerns. 

15:55 
Alasdair Allan (Western Isles) (SNP): As other 

members have said, there has been pressure from 
across the political spectrum for legislation to deal 
with some of the human consequences of the 
economic downturn. The Home Owner and Debtor 
Protection (Scotland) Bill forms at least part of that 
response. 

The two parts of the bill deal with distinct issues. 
However, in its report, the Local Government and 
Communities Committee endorsed the general 
principles of both part 1 and part 2. Essentially, 
those principles are to strengthen the existing 
provision in Scots law to protect home owners and 
to build on the experience of how the Mortgage 
Rights (Scotland) Act 2001 has worked in practice. 

The need for action is clear. Citizens Advice 
Scotland is one of many organisations that 
strongly support the bill. It was represented on the 
debt action forum and is only too aware of what 
debt means for families around Scotland. One 
theme of evidence was the need to obtain reliable 
Scottish figures for repossession. I understand 

that the Scottish Government has been in dialogue 
with the Financial Services Authority about 
requiring lenders to provide separate Scottish data 
in order better to inform policy making in the 
distinct Scottish housing market. The issue is 
highlighted in the Local Government and 
Communities Committee‘s report. However, the 
figures at UK level present a concerning picture, 
with 53,000 repossessions forecast for 2010 and 
repossession orders granted by courts at their 
highest for at least a decade. In the present 
climate, none of that comes as any great surprise. 

The Scottish Government has responded to the 
need in ways other than legislation. In January 
2008, an additional £35 million was provided to the 
home owners support fund to help with mortgage 
to rent and the new mortgage to shared equity 
scheme, which was launched in March that year. 
Between January and August 2009, almost 150 
families benefited from the scheme. The 
Government has also increased funding for debt 
advice, with an additional £1 million for Citizens 
Advice Scotland in 2009-10 and a further 
£250,000 to support accreditation towards the 
national standards for information and advice. 
Funding for relevant legal advice has increased by 
£3 million over two years. 

However, there was a widely shared feeling that 
further action at legislative level was necessary as 
a matter of urgency. That urgency necessitated a 
reasonable attitude towards the length of the 
consultation period for the bill, but interested 
parties were engaged extensively. As other 
members have mentioned, initially there were calls 
from some quarters for emergency legislation, 
which would have restricted engagement severely. 
That route was rejected. 

Part 1 makes extensive changes to the extent to 
which home owners and other residents can apply 
to court to delay repossession under the 2001 act. 
That facility has been extended to include almost 
all instances in which a lender seeks to repossess 
a property as a result of debts or mortgage 
arrears. Crucially, a lender will no longer be able 
to sell a domestic home that is used as a security 
without recourse to court action. Lenders will have 
to show that they have considered reasonable 
alternatives to repossession. The bill codifies 
industry best-practice guidance and goes further 
than the England and Wales pre-action protocol in 
the area—with good reason, as others have 
observed. 

It is worth clarifying one issue that was raised in 
evidence—the protection of the family home in the 
process. The bill does not provide absolute 
protection of the family home from bankruptcy or 
repossession. The fear that it would do that lay 
behind some, although not all, of the criticisms that 
were made of the bill in committee. 
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As others have mentioned, part 2 deals with 
issues relating to bankruptcy and trust deeds, 
removing the requirement for the creditor to give 
consent before a person enters bankruptcy by 
creating an alternative route that involves their 
being assessed by an authorised person, such as 
a solicitor, as being unable to pay debts. 

Much of the evidence on part 2 was, declaredly, 
from people who make a living—in some cases, a 
substantial living—from the existing system. That 
notwithstanding, it would be fair to reflect a variety 
of views among the committee on part 2. 

The issue around the Accountant in Bankruptcy 
automatically becoming the trustee in certificate 
for sequestration cases caused continuing debate 
in the committee. Some of the other concerns that 
were raised by insolvency practitioners about part 
2 were not shared by organisations such as 
Shelter, which believed that the provisions help 
people who currently do not have debt solutions 
available to them. In any event, evidence from 
ministers indicated their willingness to consider 
amending the bill at stage 2 if outstanding areas of 
concern remain. Discussions between ministers 
and stakeholders continue. 

Despite there being various areas, particularly in 
part 2, in which the committee identified a need for 
further parliamentary scrutiny and debate, the 
committee was able to endorse the general 
principles of the bill. I hope that Parliament will be 
willing to do likewise at 5 o‘clock. 

16:01 
Patricia Ferguson (Glasgow Maryhill) (Lab): I 

add my thanks to those of others to the clerks and 
the Scottish Parliament information centre for 
getting us through stage 1 and taking us thus far. 

That there is a need for legislation to protect 
home owners in times of recession can be in no 
doubt. We do not have figures specific to Scotland 
but, as other members have mentioned, the 
Council of Mortgage Lenders predicts that 8,000 
more people in the UK will have faced 
repossession in 2009 than in 2008. 

For more than a year now, Scottish Labour has 
been calling for action to protect Scottish home 
owners so that, if they encounter problems, they 
will have at least as much protection as people in 
similar situations in England and Wales. Like 
many independent commentators, we believe that 
that could have been achieved without new 
primary legislation, simply by introducing pre-
action protocols and possibly by amending 
existing legislation. The Scottish Government 
found it necessary, however, to set up the 
repossessions group—a sub-group of the debt 
action forum—the main recommendation of which 
was, indeed, pre-action protocols and the 
amendment of existing legislation. 

Nonetheless, the Government decided to 
introduce a distinct piece of proposed primary 
legislation. Our party was pleased that the Scottish 
Government had at last received the evidence that 
it clearly needed before it could act. We were 
willing to accept that, in order to expedite action, 
the Government would forgo the usual 
consultation. Unfortunately, the Scottish 
Government has rather played on our good will, 
and on the good will of the whole Parliament. The 
Government‘s bill is badly constructed and it links 
together two disparate sets of issues—and, in the 
process, it has created controversy, confusion and 
disagreement among those who work in this area. 

There are a number of outstanding issues 
regarding part 1. Some witnesses who gave 
evidence to the committee suggested that the 
provisions in section 1 relating to the voluntary 
surrender process might be overly bureaucratic 
and, consequently, that they might not be used by 
lenders. We await the minister‘s further 
consideration of the issue with interest. 

The committee concluded that the Government 
should seriously consider introducing an 
opportunity for a second recall of a decree, with 
the proviso that an entitled resident can persuade 
the court that the recall application is being made 
for a different reason from the first one. 

All committee members were concerned that lay 
representatives should be accredited. For that 
reason, we welcome the draft Scottish statutory 
instrument that introduces that safeguard. We are 
also concerned that lay representatives should 
have the appropriate training. Concerns remain 
that there might not be enough capacity in the 
advice centres to fulfil expectations. 

As Duncan McNeil said, the Scottish 
Government made available about £3 million for 
advice and representation, but that money was for 
only two years, and it was announced in 
November 2008, prior to the introduction of the bill. 
I hope that, in summing up, the minister will 
indicate that that money will be supplemented, if 
required, and that he will indicate how he sees the 
scheme of lay accreditation working in more detail. 

The committee was unsure whether the court 
system would have the necessary capacity and 
resources to perform the additional duties that the 
bill will bring. Reassurance from the minister on 
that issue would be welcome. 

In the time allotted to me, I cannot cover the 
committee‘s many concerns regarding part 2. 
However, it is worth noting just a few of them. 
Serious concerns have been raised with the 
committee about the ability of the Accountant in 
Bankruptcy to fulfil its proposed new obligations. 
Given some of the inaccuracies in the paperwork 
that it supplied to the committee, that seems a 
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justified concern. It is right that the minister has 
indicated a willingness to re-examine the proposal. 
I am sure that the committee will wish to discuss 
the issue with him as the bill progresses towards 
stage 3. 

Section 10 caused substantial disagreement, as 
members have heard. The disagreement among 
witnesses was quite widespread, but there was 
some consensus over the principle that a home 
with a limited amount of equity should be 
exempted from protected trust deeds. Committee 
members felt that such was the level of 
disagreement we had to record the issue in our 
stage 1 report. The minister has agreed to report 
back, possibly today, on further discussions with 
the sector on how section 10 is intended to work in 
practice. Again, that is welcome. 

The Local Government and Communities 
Committee, the Finance Committee and the 
Subordinate Legislation Committee have all 
expressed concerns about part 2. I do not recall 
having previously received so many letters and e-
mails arguing the detailed points of such a bill. 
That is disappointing. Even more disappointing is 
the fact that ministers could not offer enough 
reassurance to members on the issue, which 
involves not a controversial matter of principle but 
a measure on which a broad consensus should, 
and indeed could, be built. I am afraid that 
ministers have failed to satisfy either the sector or 
the committee. 

In my view, ministers have a big job to do if the 
bill is to be safely passed and protection thereafter 
given to those who have been made vulnerable by 
financial difficulties. I suspect that, if the committee 
had not been so clear about the need to offer 
protection to such people, we might well have 
rejected part 2 out of hand. I genuinely and 
sincerely hope that ministers will rise to the 
challenge by ensuring that they and their officials 
work with the committee and the sectors to ensure 
that the bill is in far better shape when it comes 
back to the Parliament at stage 3. 

16:07 
Bob Doris (Glasgow) (SNP): This afternoon‘s 

debate provides a fitting end to the current 
parliamentary term: there will be many things on 
which our parties disagree, but the passage of the 
Home Owner and Debtor Protection (Scotland) Bill 
through its stage 1 committee scrutiny will, in my 
opinion, be a shining example of the parties 
coming together to get the job done. The bill will 
be a powerful tool to protect family homes from 
repossession and to ensure that effective debt 
solutions exist for the many vulnerable individuals 
and families who are caught in an inescapable 
debt trap. That debt trap is often due to current 
defective legislation. Therefore, as we enter the 

holiday period, we should remember that the bill 
provides an example of what this Parliament can 
do when we put our minds to it. 

I hope that stages 2 and 3 can be completed 
very early in the new year. All of us in the 
Parliament have a responsibility to seek 
consensus where possible and to agree on a 
reasoned compromise where it is appropriate to 
do so. Indeed, I believe that ministers were in 
listening mode throughout stage 1, so I look 
forward to seeing what will emerge during stage 2. 

I want to cast an eye south of the border. Some 
unionist colleagues might anticipate that every 
comparison drawn with England is an attempt to 
play party politics, but I can assure them 
otherwise. It is believed that England has had 
some success with the pre-action protocol, which 
is a list of best-practice protocols that lenders 
should go through before seeking repossession. 
Indeed, Labour members have spoken highly of 
such protocols in previous months. As Alex Neil 
mentioned, under the protocol—which is clearly a 
step forward—around one third of cases are still 
not dealt with appropriately. The move to put the 
pre-action protocol on a statutory basis in 
Scotland, combined with the provisions that will 
require all repossession cases to appear in court 
and—just as important—enable statutory pre-
action requirements to be tested in court, will give 
this Parliament an incredibly strong and powerful 
framework for dealing with repossessions in 
Scotland. I believe that the bill will put Scotland 
ahead of its closest neighbours in tackling 
repossessions, but the progressive legislation in 
England is what has led us to this point. 

Another provision in part 1 that I want to 
highlight is the right to representation in court by a 
lay representative. I believe that, in years to come, 
this Parliament will view that practice as 
commonplace and will wonder why it took us all so 
long to allow people from organisations such as 
debt action Scotland and Citizens Advice Scotland 
to provide such representation in court. After all, 
such organisations often support families with debt 
and repossession issues, providing vital support, 
building up trust and giving advice along the way. 
In many circumstances, they are best placed to 
defend repossession actions in court. 

Much has been said about part 2 of the bill. It is 
vital that we ensure that part 2 is as good as it can 
be and that all that is good about it is not lost as 
the bill progresses. We should not let the 
consultation issue get in the way of that. I see 
nothing in part 2 that cannot be retained, either in 
its current form or following further clarification 
or—if need be—amendment. I believe that our 
committee agrees, which is why, despite the 
concerns about consultation, we all agree to the 
general principles of both parts of the bill. 
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Mr McLetchie was extremely critical of part 2. He 
evoked Bob the Builder in asking whether we 
could fix it. Although he hoped that we could, in 
much of his speech he appeared to suggest that 
the only tool that the Conservatives would use 
would be the spanner that they would throw in the 
works. I strongly hope that that is not the case. 

I would not claim that Labour has similar 
intentions—I believe that its members will be 
constructive, even though I may not agree with 
Cathy Jamieson‘s or David Whitton‘s choice of 
language to describe the bill. It is the 
Government‘s responsibility to produce draft 
legislation and it is the Parliament‘s job to improve 
and amend it as appropriate, and I genuinely 
believe that Labour will work in partnership to 
achieve that aim. 

I turn to the certificate for sequestration, which is 
vital. There are people out there who are caught in 
debt quicksand and are sinking fast. If someone 
has too high an income to make an application to 
the low-income, low-asset debtor scheme but 
does not earn enough to participate in a debt 
arrangement scheme or a protected trust deed, 
they are at the behest of their creditors. CAS has 
huge concerns about that and wants there to be 
no delay in the taking of action. It believes that any 
delay will result in another year of misery for many 
people in Scotland. The certificate for 
sequestration would solve the problem. So far, the 
biggest concern about it that I have heard is that 
the system might be overly bureaucratic, but I 
suspect that that is always the complaint 
whenever a new system comes in. It is for the 
Government to get that aspect right. 

In the time that I have got left, I want to deal with 
the biggest red herring, which relates to protected 
trust deeds. It will not become compulsory to 
remove the family home from a protected trust 
deed; the bill will just make it legal to do so, which, 
at the moment, it is not. The bill simply provides 
another tool in the box for dealing with 
repossessions and securing family homes. I see 
no reason why creditors cannot make a debt 
arrangement to exclude a family home, regardless 
of the level of equity that is contained in it. I am 
open minded about whether we need guidelines, 
but I make it clear that as long as we are talking 
about a negotiated settlement that is not forced on 
the sector, there is no issue—it is a red herring. 

I believe that the Parliament will come together 
on the bill‘s general principles, and I look forward 
to stage 2, when I hope that a constructive 
partnership will be developed that will save people 
from repossessions and provide them with debt 
solutions. 

16:13 
Jamie McGrigor (Highlands and Islands) 

(Con): I am pleased to be able to speak in the 
debate, and I pay tribute to the members of the 
Local Government and Communities Committee, 
including my good friend David McLetchie, for 
producing a thorough and extremely useful 
committee report on the bill, which has informed 
the debate and correctly highlighted areas that 
require attention. 

We all recognise the severe economic pressure 
that so many of our constituents are under, 
including those in my region of the Highlands and 
Islands, as unemployment goes up and disposable 
incomes are squeezed. The bill‘s policy 
memorandum states that the policy intent is 
―to protect home owners and debtors during a period of 
recession, and in particular to reduce the risk of 
homelessness as a result of insolvency.‖ 

It is interesting, and I have to say rather 
shaming, that while other European Union 
countries, notably Italy, are managing to move out 
of recession, we in Britain are still languishing in 
such an awful mess. Bob Doris blamed David 
McLetchie for throwing a spanner in the works—I 
hardly think that it was him or our party that did 
that to one of the most successful economies that 
Europe has ever seen. The credit boom of the 
past 10 years meant that many people had ready 
access to mortgage credit, often for the first time in 
their lives, and we were able to fulfil their perfectly 
understandable and commendable desire to 
become property owners. The good economic 
conditions brought about by the previous 
Conservative Government, and the right to buy, 
were willingly taken up by a great many Scots. 
That scenario was sustainable as long as the 
British economy did well, but the economic crash 
and its consequences have led to a situation in 
which many people are now struggling to keep up 
with their mortgage repayments, experiencing 
negative equity and facing the dreadful prospect of 
repossession. The Council of Mortgage Lenders is 
still predicting somewhere in the region of 65,000 
repossessions across the UK this year, which is 
significantly more than the 40,000 that took place 
last year and vastly more than the 8,200 recorded 
in 2004. 

We recognise that the repossession of a home 
is surely one of the most devastating and stressful 
life events that could possibly befall anybody. I 
also share the concerns that have been widely 
expressed in the Parliament and elsewhere with 
regard to a lack of information about the number of 
repossessions that take place in Scotland. As with 
any issue, it is vital that we have a grasp of the 
extent of the problem when we seek to tackle it. It 
is concerning that we have very little evidence that 
is specific to Scotland in respect of the number of 
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repossessions over the past two years or so; it 
would have been extremely useful to have had 
that information when the committee considered 
the bill. 

More generally, on a theme that emerged when 
the committee took evidence at stage 1 and which 
David McLetchie highlighted, the Government 
should have been able to present more convincing 
evidence to show why current legislation was not 
sufficient and why the new legislation was 
required. Nevertheless, in these difficult and 
exceptional economic circumstances, the Scottish 
Conservatives believe that it is right that 
Government at all levels considers what action it 
can take to assist people to cope with the 
recession and to help prevent repossession, which 
we have always said should be a measure of last 
resort—a position, of course, with which lenders 
agree. That is why we will support the bill today, 
albeit while seeking improvements in the areas 
that David McLetchie covered earlier and which he 
will again address at the end of the debate. I also 
acknowledge the support that the bill has had from 
a range of organisations, including Citizens Advice 
Scotland, which sent me a very useful briefing 
note. 

Part 1 of the bill brings Scotland more closely 
into line with the law in the rest of the UK on 
repossession and, crucially, it puts into statute a 
pre-action protocol for repossessions. That will 
allow the home owner greater opportunity to object 
to creditors taking repossession of their home. 
That essentially means codifying the good practice 
that exists in the rest of the UK and it therefore 
has our support. 

There are more areas of concern in part 2. The 
committee‘s evidence correctly identified that the 
new route into bankruptcy in section 9 would 
potentially mean a significant shift of business 
from the private sector to the public sector and 
potential redundancies as a consequence. It was 
appropriate for the minister to take those concerns 
on board and to commit to re-examining the role of 
insolvency practitioners. We look forward to 
ministers delivering a more acceptable way 
forward on the matter in full consultation with 
private sector interests. 

Today‘s debate has so far been, on the whole, 
constructive and useful. We are satisfied that there 
is enough need out there to justify the bill and 
enough in the bill to justify our party supporting it. 
My Conservative colleagues and I stand ready to 
work constructively with the Scottish Government 
and others to improve the bill in the next stages of 
the legislative process, so that we achieve clear 
and effective legislation that gives support to 
Scottish families who are struggling in very difficult 
economic times. 

In the football parlance that Duncan McNeil 
spoke of, those must be our goals, and let us 
avoid the penalties—the awful penalties—that fall 
on the unfortunate householders who are shown 
the red card in their own homes. 

16:19 
Nigel Don (North East Scotland) (SNP): I do 

not know whether I shall manage to continue the 
football analogy, but one image springs to mind. In 
stage 1 debates, the contributors are usually the 
members of the lead committee. For those of us 
who are not on the lead committee, it is a good 
thing that the team has turned up. I am in the 
grandstand, watching it all and trying to reflect on 
what is going on. I have been left very little to 
contribute to the detail, as other members have 
been playing the ball for some time. I will, 
therefore, offer a few thoughts on the edges of 
what we have been talking about. 

Human nature is much to do with the problem 
that we have been addressing. A lot of what is in 
the bill and what has been talked about is the 
provision of information. I remind the chamber that 
many people are not very good at reading; 
therefore, the written information with which they 
are provided can be pretty useless. I am not 
making a point about the education system; I am 
simply asking members to recognise that sending 
people the appropriate advice in written form may 
not work and is less likely to work for those who 
have already got their affairs in a muddle, as they 
are probably less organised. It is therefore 
important that, when people get into an economic 
mess, they know where to turn—CAS would be 
one such place. They must also be convinced of 
the need to do so and must be empowered to do 
so. I wonder whether we have given enough 
thought to ensuring that the people who are least 
likely to interact are given the right way of 
interacting. Are we dealing with the vast majority 
of people, who can read and look after 
themselves, to the exclusion of those who are 
most vulnerable? 

A second thought is about the nature of the bill. I 
will not go back over the party politics of it, but 
there was a call for swift legislation. There has 
also been a call for later legislation on the basis 
that we could have carried out more consultation. 
It seems to me that the ministers on the front 
bench today will be damned if they do and 
damned if they do not—they have taken a middle 
road and will be damned at both ends. That is just 
life. 

The committee should not be terribly worried 
about being forced to go to stage 2 with quite a lot 
to do. Most members have been in the Parliament 
for a lot longer than I have and will not need to be 
reminded of that. Nevertheless, that has been my 
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experience as a member of the Justice 
Committee. The Sexual Offences (Scotland) Bill, 
which we passed fairly recently, and the Criminal 
Justice and Licensing (Scotland) Bill, which we are 
currently working through, involved a huge amount 
of discussion with ministers at what I might call 
stage 1.5, so that what we got at stage 2 was 
agreed, further amendments were lodged and 
stage 3 was relatively straightforward. I do not 
think that anybody should be the slightest bit 
worried about the amount of work that will be 
involved—I am sure that the committee is up to 
making the modifications that are required, and I 
look forward to the end result. 

Nevertheless, I worry slightly about part 2. 
Members have articulated the problems with it. I 
have in front of me a letter from ICAS, which I am 
sure that all members have seen. Paragraph 14, 
on protected trust deeds, states: 

―ICAS believes that the proposal seeks to address a 
problem that does not exist.‖ 

I could continue the quote. It makes me wonder 
why we have received very different opinions from 
different parts of the landscape. I wonder whether 
there is a bit more work to do to get the right 
people into the room and around the table to work 
out what they are saying and where the 
compromise can be made. 

The idea of lay representation affects everything 
to do with the justice system. Nobody has yet 
pointed out that, although lay representation may 
be entirely appropriate when the facts are the only 
things at issue—as, by and large, they will be in 
this case—we should be worried about lay 
representation when the law is at issue. We must 
recognise that, although it can sometimes be an 
ass, the law is usually complicated and that to 
allow laypeople to pretend that they know the law 
on a subject is a dangerous route to go down. We 
must ensure that we separate those two 
circumstances. 

16:24 
Jim Tolson: I feel as though I have been sitting 

among squabbling children. Labour wanted a one-
day bill—a simple bill, as Cathy Jamieson put it—
but the speed at which it is now being dealt with is 
too fast for Duncan McNeil, who wants more time 
for the consideration of the bill. Further, although 
David McLetchie is a member of the Local 
Government and Communities Committee, which 
backed the need for legislation in Scotland, he 
managed to argue with himself when he said that 
he felt that the protocols that are in place in 
England are adequate. Not to be outdone, 
although the minister outlined that early action by 
lenders has reduced the impact of repossession, 
he has brought to the chamber a bill that will 

encourage lenders to reduce the impact of 
repossession. 

However, today‘s debate represents a serious 
attempt to solve a serious problem that affects 
more than 500 families in Scotland every year. 
Cathy Jamieson hit the nail on the head when she 
said that employment is one of the best ways in 
which to prevent repossession, although that is a 
moot point, given that, earlier today, the chamber 
heard about more than 1,000 job losses in 
Scotland. No doubt, that represents 1,000 families 
who are concerned that they might soon be in 
need of the protection of the bill that we are 
discussing. That is all the more reason why we 
must fully discuss and overcome the significant 
difficulties in part 2.  

I am happy to accept David McLetchie‘s 
suggestion that, on average, 18 months elapse 
between the first notice of arrears and a 
repossession. I hope that all members will 
remember that it is now less than 18 months 
before our jobs are on the line. That is all the more 
reason to ensure that we get the bill absolutely 
right. 

Like John Wilson, I look forward to further 
consideration of the bill and, particularly, the 
amendments that the Government will introduce at 
stage 2—I hope that they will be robust.  

Part 2 of the bill is not the botch job that Cathy 
Jamieson said that it was, but it is fraught with 
problems that must be fixed properly, rather than 
fixed quickly. 

The Liberal Democrats will support the bill at 
stage 1. However, there are serious concerns 
around pre-action requirements, lay representation 
and certificates for sequestration, and disputed 
figures abound. Those factors must be seriously 
considered. Like John Wilson, I feel that 
enshrining the pre-action protocols in legislation is 
the correct way in which to proceed.  

We must ensure that the legislation is swift; and 
robust and that it helps to reduce the spectre of 
repossession for hundreds of families in Scotland. 

16:28 
David McLetchie: Today‘s interesting debate 

was kicked off by Alex Neil, full of his usual 
pugnacious bonhomie. He made some valid 
points. He was right to say that we require the 
Scottish figure for repossessions from the Council 
of Mortgage Lenders if we are to make effective 
policies that are tailored to Scotland‘s needs and 
circumstances. I must say that I find it 
extraordinarily difficult to understand how, in the 
sophisticated information technology age in which 
we live, lenders cannot tabulate arrears and 
repossession cases on a regional or Scottish 
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basis. One wonders whether they have failed to 
note the postcodes of their borrowers. 

Although Mr Neil was right in that regard, he was 
absolutely wrong in relation to the infamous 
section 10, which was discussed by many 
members during the debate. The minister and 
other members of the SNP took great pains to 
stress that the exclusion of a family home, as 
provided for in section 10, is possible only with the 
consent of creditors. However, if that is the case, 
how can it be a protection to home owners? If it is 
not a protection, why is it so urgent and why can it 
not be considered in the wider context of the 
consultation on protected trust deeds that we have 
been promised? Cathy Jamieson was right to draw 
on her previous experience as a minister to point 
out that the provision is not central to the core 
purpose of the bill and that, as recommended by 
ICAS, it should be withdrawn and reconsidered at 
a later stage in that wider context.  

Duncan McNeil made a measured and 
thoughtful contribution that was faithful to the 
committee report and its unanimous conclusions, 
which we hope will be followed by amendments 
lodged by the Scottish Government at stages 2 
and 3 of the bill. Mr McNeil identified the concern 
that the Accountant in Bankruptcy would have a 
monopoly of the cases that result in 
sequestrations under the certification route that is 
promoted in section 9. It would appear from 
correspondence that the minister is about to run 
up the white flag on that and lodge amendments—
which we look forward to examining—at stage 2 to 
remove that monopoly. At least, that is what he 
has told the Institute of Chartered Accountants of 
Scotland. 

Jim Tolson was right to highlight—and Bob Doris 
also focused on—the importance of money advice 
and money advisers in the whole process. 

John Wilson asked whether the new revamped 
online register of insolvency will provide the same 
service to credit reference agencies as the present 
Edinburgh Gazette publication does. That 
information is critical to decision making. 

David Whitton drew attention in his excellent 
contribution to the criticisms by insolvency 
practitioners of the consultation on part 2 and 
pointed out that the debt action forum said that 
wider consultation was needed. That 
recommendation from the forum has been 
summarily ignored by ministers, and they therefore 
cannot complain about the torrent of criticism that 
has descended on them for doing so. 

Alasdair Allan drew attention to the fact that the 
committee unanimously recommended that the bill 
be approved at stage 1, which is true, but I remind 
him and Bob Doris that we on the committee also 

unanimously and heavily qualified that 
recommendation in relation to part 2. 

Finally in my wee summary of members‘ 
contributions, I congratulate and welcome Jamie 
McGrigor‘s reminder about the growth in home 
ownership in Scotland thanks to the introduction of 
the right to buy by the Conservative Government, 
which did more to make homes affordable for 
working people in this country than any other 
measure enacted before or since. 

As we have heard, section 9 introduces a new 
route into bankruptcy through the certificate for 
sequestration, which is designed to cater for 
debtors who do not have a route into bankruptcy 
under the present law. It takes them out of the 
legal limbo in which they find themselves. That, of 
course, is a matter of concern to us all, and 
especially to the Prime Minister—the man formerly 
known as Prudence—who is the architect of our 
misfortune. However, help is at hand. 

Let us picture the Prime Minister, sitting in his 
summer house in North Queensferry and gloomily 
looking over the bleak midwinter of our discontent. 
Suddenly a messenger appears. ―Fear not,‖ he 
says, for sudden dread has seized Mr Brown‘s 
troubled mind. ―Fear not, for I bring you tidings of 
great comfort and joy. Thanks to the diligence of 
Fergus Ewing, Alex Neil and the members of the 
Scottish Parliament, who even at this late hour are 
working in the best interests of the people of 
Scotland while Westminster has already packed 
up for Christmas, we are passing a law that will 
ensure that everyone in Scotland can become 
officially and legally bankrupt. No one will be 
overlooked, and no one will be left behind.‖ 

The Prime Minister is cheered up—what a 
Christmas gift! It is surely the ultimate piece of 
equal opportunities legislation. The man who 
promised an end to boom and bust can enter the 
new year confident in the knowledge that, thanks 
to the efforts of this Parliament, we can all go bust 
together. I can think of no better epitaph for this 
Labour Government. 

16:34 
Mary Mulligan (Linlithgow) (Lab): It is clear 

that David McLetchie is in pantomime mood 
already. 

I am pleased to close the debate on behalf of 
the Labour group. In my opinion, the bill was 
brought about through the efforts of my colleague 
Cathy Jamieson. I accept that members from all 
parties recognised that the recession would harm 
home owners and therefore wanted to protect 
them as much as possible, but it was Cathy 
Jamieson, ably supported by Mike Dailly and the 
Govan Law Centre, who saw that there is a gap in 
the support that is available. I say to Jim Tolson 
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that Cathy Jamieson gathered cross-party 
support—notably from Ross Finnie, Patrick Harvie 
and Margo MacDonald—to ensure that a pre-court 
protocol is introduced in Scotland. Cathy Jamieson 
should be praised for her efforts, particularly as 
she could have accepted the reassurance from the 
Cabinet Secretary for Health and Wellbeing that 
no further action was necessary. 

In response to the pressure from Cathy 
Jamieson and others, the cabinet secretary tried to 
sideline the issue by establishing a sub-committee 
of the debt action forum to be known as the 
repossessions group. I add my thanks to the 
members of that group for the work that they did, 
although we have to ask why there was no one 
from the Govan Law Centre on the group. 

The group‘s report brought about part 1 of the 
bill, but it also raised the first issue for the Local 
Government and Communities Committee, which 
is whether there had been proper consultation on 
the bill. A number of members who spoke this 
afternoon picked up on that. I accept the Scottish 
Government‘s response was that there was a lot 
of pressure to act quickly as more home owners 
became at risk of losing their homes, but if the 
cabinet secretary had not procrastinated for so 
long in the first place, maybe there would have 
been time for proper consultation. 

In response to members who say that it is 
ridiculous to suggest that we could have dealt with 
the bill in one day, I say that, if part 1 had been the 
entirety of the bill as was intended, it might have 
been possible for the Parliament to tidy up the 
drafting and deal with the bill in a much quicker 
timescale than the seven weeks that it has already 
taken us and however much longer it will take us. 

On balance, the committee agreed that the 
consultation was adequate. All political parties 
have accepted the need for part 1 and, with the 
possible exception of Mr McLetchie, all members 
of the committee believed that there was a need 
for speed. We recognise that there might still need 
to be amendments at stage 2, but the general 
principles of the bill were agreed to. 

I do not think that I am the only person who was 
surprised to see that part 2 had been added to the 
bill. Perhaps it is included for the reasons that 
Cathy Jamieson mentioned and because the civil 
service saw a way in which to deal with some 
uncomfortable legislative changes that it wanted to 
make. Perhaps the minister will clarify that in his 
closing speech. 

When the committee looked at the consultation 
on part 2, it quickly became clear that there was a 
problem. Witnesses made it clear that they had 
expected there to be further consultation. There 
seems to be some disagreement about whether 
members of the DAF were asked to keep matters 

to themselves, but whatever the facts around 
confidentiality it appears that some of them felt 
unable to discuss issues with colleagues and other 
interested parties. That resulted in the committee 
report stating that consultation on part 2 was 
unsatisfactory—as David McLetchie says, that is 
parliamentary language, so we can interpret it as 
we will. We on the Labour benches cannot 
understand why there was such an issue, and we 
will reserve judgment on whether part 2 can be 
adequately amended at stage 2 to make it fit for 
purpose. 

I turn to some of the points that were raised in 
the debate. A number of speakers mentioned the 
need for separate Scottish figures on 
repossessions, including the minister Alex Neil, 
Cathy Jamieson and John Wilson. I believe that all 
members support that. I ask the minister to say in 
his closing speech what the Scottish Government 
has done to pursue that since it was last raised. 

Alex Neil: I am happy to circulate to all 
members a list of all the correspondence that we 
have been in with both the FSA and the CML. 
However, I ask Mary Mulligan whether she will ask 
her friend the Chancellor of the Exchequer to 
order the FSA to provide the information. 

Mary Mulligan: I thank the minister for his offer. 
It really must be Christmas. 

Duncan McNeil and other members mentioned 
the proposal of a formal affidavit. It appears that 
there is a need for a formal process to surrender a 
home voluntarily—as David McLetchie said, for 
some people it is the right thing to do—but the 
proposal in the bill seems to be too bureaucratic 
and likely to impose further costs on the debtor. 
The minister has already acknowledged that, and I 
suspect that the provision will be amended. 

Citizens Advice Scotland, Money Advice 
Scotland and others have very much supported 
the proposal to allow borrowers to access lay 
representation. Patricia Ferguson and other 
members have also voiced their support for the 
move. However, as Alasdair Allan and David 
Whitton pointed out, we must ensure that lay 
representatives are properly trained and 
resourced. I believe that the £3 million for advice 
and representation that has been referred to this 
afternoon is for two years, including this year. The 
problem, of course, is that the bill has not been 
passed yet. I am sure that the ministers will agree 
that the court system will also need to be 
adequately resourced to deal with the increase 
from 5 to 50 per cent in cases defended under the 
Mortgage Rights (Scotland) Act 2001. 

The Scottish Government obviously took some 
time to be convinced of the need for additional 
protection of home owners at risk of repossession 
and, when that happened, it sought to cover its 
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tardiness by introducing a bill, part 1 of which is 
probably more elaborate than it needs to be, 
perhaps to justify the delay. However, I will not be 
churlish. I welcome the way in which Mr Neil and 
Mr Ewing have provided political parties with 
briefings and have responded to committee 
members‘ questions. I suspect that Mr Ewing will 
have the bigger burden in trying to right what is 
before us at the moment, and no matter whether 
he is Bodger, Badger or Bob the Builder I very 
much hope that he can fix it. 

As I have said, part 1 can be made to do the job, 
but my party is concerned about part 2. It is only 
due to the hard work and good will of the Local 
Government and Communities Committee that we 
are here today, agreeing to the principles of the 
Home Owner and Debtor Protection (Scotland) 
Bill. Let me be clear, however: without further 
amendments and clarity on resourcing, we could 
be in a completely different position at stage 3. 

16:42 
The Minister for Community Safety (Fergus 

Ewing): I have thoroughly enjoyed what has been 
a most interesting debate. First, I pay tribute to all 
members on the Local Government and 
Communities Committee, which is ably convened 
by Duncan McNeil. His presentation of the various 
arguments was entirely consistent with the 
committee‘s report. I also thank the committee 
clerks, who are also present this afternoon. I am 
sorry only that, as far as MSPs are concerned, the 
debate has been a relatively sparsely attended 
affair, for some reason that is completely 
incomprehensible to me. 

I am prepared to take on the chin all the 
criticisms and comparisons that have been 
bandied around the chamber and I will, in so far as 
I can in the lengthy time that appears to be 
available to me, address the arguments that 
members have made. 

Although the committee made very serious 
criticism about consultation, particularly with 
regard to part 2, I welcome its acknowledgement 
of the bill‘s necessity. As various members 
including Bob Doris said, it is good that Parliament 
recognises that the measures are essential. They 
will give people in Scotland considerable help in 
avoiding unnecessary eviction and in dealing with 
the difficult debt situations that they might face. I 
note that, as well as the criticism of part 2, there 
seemed to be among some members a parallel 
competition to claim greatest credit for the bill. I 
think that we can all take the credit in that respect. 

I will start off by briefly addressing one or two 
points that were raised on part 1, then I will focus 
the main part of my speech on part 2. As was 
briefly mentioned earlier, a report was published 

today by Advice UK, Citizens Advice and Shelter 
on repossession court actions in England. It found 
that in one third of the cases in England, advisers 
considered that the lender had not complied with 
the pre-action protocol, and that in only six out of 
101 such cases had the courts applied sanctions 
for non-compliance. It is fair to say that that 
entirely supports the line that our bill will provide 
greater protection in Scotland by making lender 
compliance and court scrutiny of that compliance a 
legal requirement. That is in contrast with the 
procedure in England, where there is no such 
substantive legal effect. 

My experience as a solicitor was often to try to 
forestall evictions where possible—it is not always 
possible. I am making no general smear when I 
say that I often found that it was difficult to get 
answers from banks and building societies, 
especially in cases where things had started to go 
wrong. That experience has been entirely borne 
out by my subsequent 10 years as an MSP, during 
which constituents have frequently come to my 
surgeries to say that they have been to the local 
branch of their bank or building society, explained 
that someone in the household has lost their job 
and that they want to try to reduce their mortgage 
payment so that they can cope and avoid the 
worry that they might face eviction action, but have 
not been able to find out who makes such 
decisions in the organisation. In other words, it is 
very difficult to get to someone who has sufficient 
power and seniority to make decision about cases. 

The bill will require all secured lenders, other 
than for involuntary surrender, to go to court to 
show methodically that they have complied with 
the requirements on them. That will provide a 
significant protection to many people in Scotland, 
and one that is not, I respectfully submit, in place 
in England. There is common ground, particularly 
between the Labour Party and the Liberal 
Democrats, that this is a worthy and sensible step. 
It is the right measure, and it is absolutely 
necessary to help people, especially during the 
recession, who find, having lost their job—in many 
cases through no fault of their own—that they 
might also face the loss of their home. 

I never wish to misquote Mr McLetchie, because 
I am sure that I will be corrected instantly. 
However, he seemed to cast doubt on the utility 
and worth of the bill. If he did so, I have to 
respectfully disagree, and I do not think that the 
rest of Parliament will be with him. 

Patricia Ferguson and Mary Mulligan mentioned 
court costs. We have looked at the issue pretty 
carefully and the Scottish Court Service, as 
members would expect, has considered it in great 
detail. We are satisfied that the courts will be able 
to cope with the additional burden. It is fair to say 
that no one can state with certainty what the 
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number of additional cases will be, but Alex Neil 
and I are satisfied that the courts are well placed 
to deal with such cases—of course, they deal with 
them at the moment. We are satisfied on that 
score. 

I turn now to part 2. I believe that it is absolutely 
essential for us to help our citizens to meet the 
problems that some of them will face because of 
the recession. Why is that? There are specific 
problems for which there is no legislative solution 
at present. 

We set up the debt action forum, and I attended 
and chaired five of its seven meetings between 
January and May this year. We set the forum a 
specific remit in writing, entitled ―Terms of 
Reference And Outline Brief: Debt Action 
Forum‖—I have a copy of it here. I cannot read it 
all, but it states: 

―debt solutions would require primary legislation in order 
to: Allow access to bankruptcy for an at-risk group with 
negative equity, who currently are effectively precluded 
from seeking bankruptcy because they have title in 
heritage‖. 

Why is that factually correct? It is because we 
currently have the low-income, low-asset route, 
which provides a mechanism by which people can 
get debt relief through sequestration. The criteria 
are that one must not earn in excess of the 
minimum wage, one cannot have assets in excess 
of £1,000, and one cannot be a home owner. 

When LILA was introduced by this 
Administration, following the cross-party approach 
to the implementation of the 2001 act, many 
thousands of LILA cases came forward, as Mr 
Whitton said. I will come to his comments on that 
later. The Citizens Advice Bureau and Money 
Advice Scotland said that they cleared filing 
cabinets of cases. Each of those cases was an 
individual person or family in Scotland who was 
waiting for debt relief measures. 

However, what about the people who have a 
house, earn more than the minimum wage or have 
assets of more than £1,000? Currently, they may 
be able to access the debt relief measure of 
protected trust deeds, but they will not be able to 
do so unless the fees of protected trust deeds, 
which process is carried out entirely by the 
insolvency profession, can be met. In other words, 
if someone does not have the money, they cannot 
get into a trust deed or sequestration unless they 
are apparently insolvent or being pursued by a 
creditor. By and large, creditors will probably not 
pursue matters to that stage, because they will 
probably take the view that one cannot get blood 
out of a stone or that there is no point in throwing 
good money after bad. That is the view that they 
take, and it is a view that I am sure the solicitors 
among us will remember clients taking. It is a 
prudent decision to take. 

That situation, however, still leaves people in 
limbo and unable to get debt relief, a trust deed or 
sequestration. Is that right? Mr McLetchie may 
think that it is not, but I was not sure whether that 
was the point that he was making from his 
protracted story involving Mr Brown and so on. I 
think it is not right, because I do not think that 
people should be denied access to debt relief. 
Indeed, the law of Scotland has recognised for 
centuries that there should be access to debt relief 
measures. 

It should be said—I hope that all of us would 
agree with this, and it certainly needs to be said in 
a debate about sequestration and bankruptcy—
that we are a nation of people who like to pay our 
debts and think that debts should be paid. I 
suspect that all of us will take that approach. 
Indeed, if we did not do that as a society, we 
would be in an even worse situation than we are. 
Debt law therefore needs to provide methods to 
help people pay off debts in an organised way. 
That is why, with cross-party support, the debt 
administration scheme was developed. That is 
also why we decided that, to encourage more 
people to take up the scheme, because the 
numbers of people who were doing so were 
disappointingly low, we would freeze interest and 
charges, which has led to increased use of that 
remedy. 

Some people, however, are just not able to pay 
off their debts, or it may be that it would take them 
the rest of their lives to do so. I hope that we 
would all recognise that, in such cases, particularly 
in the many cases in which people have lost a job 
through no fault of their own, they should not be 
denied access to debt relief. The debt action forum 
recognised, having had in its remit the objective to 
discuss and consider the matter, that that is a gap 
that we need to fill. When the forum completed its 
deliberations, it was certainly the case, as some 
members argued—particularly Mr Whitton—that 
there was not total unanimity on the forum on all 
matters. However, I do not think that one might 
expect there to be total unanimity on an issue 
such as this. Be that as it may, when the debt 
action forum concluded its work, there was 
recognition that there is a group of people who are 
in limbo. They do not have access to 
sequestration, they do not have access to a trust 
deed and they cannot afford the fees of insolvency 
practitioners. They are therefore stuck. 

What is the plight of such people? I met one 
such person at a surgery of mine in Nairn. They 
had debts of about £80,000 and owned a home 
but did not have enough income to be able to pay 
a contribution. They were receiving debt letters all 
the time, with all the pressure and anxiety that that 
causes. Such a family might be able to take up the 
opportunity that section 9 will afford to apply for a 

638



22399  17 DECEMBER 2009  22400 

 

certificate for sequestration and therefore get debt 
relief. 

I stress that section 9 derived from the debt 
action forum‘s remit and deliberations. A 
mechanism was then devised by a committee of 
experts, including Professor George Gretton. 

David McLetchie: Will the minister confirm what 
he has apparently told ICAS, which is that he will 
lodge amendments to section 9 at stage 2, to 
remove the monopoly that the bill would confer on 
the Accountant in Bankruptcy in relation to 
certificate for sequestration insolvencies? 

Fergus Ewing: Yes—we will lodge 
amendments that will ensure that in cases in 
which insolvency practitioners have started off, but 
been unable to complete, a protected trust deed, 
the insolvency practitioners will be able to carry 
that work through to sequestration. We will also 
lodge amendments that will make it clear that our 
aim is not to remove work from insolvency 
practitioners, nor is it to build a vast empire for the 
Accountant in Bankruptcy. I think that the 
amendments will largely satisfy Mr McLetchie, 
although time will tell. I am pleased to give him 
that assurance. 

Section 10 also arose from the remit of the debt 
action forum, which all members of the forum 
received at the outset. That remit included the 
suggested debt solution to 
―Allow a debtor‘s family home (subject to creditor consent) 
to be excluded from a protected trust deed‖. 

As Mr Neil said, the process is being driven by 
creditors. ICAS has put forward an alternative 
proposal, which would allow exemption of family 
homes up to a certain value. As I said in 
committee, we think that the proposal has 
drawbacks. The British Bankers Association has 
said that there should be a more flexible 
mechanism—namely, I think, the one that we 
proposed in the bill. 

I will explain why I think that section 10 should 
be supported. First, it will allow far greater 
flexibility. Secondly, it will allow the family home to 
be dealt with at the beginning rather than at the 
end of a trust deed. I am not criticising the work of 
insolvency practitioners, many of whom do that 
anyway, but the bill will focus minds and allow the 
matter to be dealt with at the beginning. Thirdly, 
section 10 will allow the administration of a trust 
deed to be done at lesser expense, and through a 
process that will be easier to manage and less 
complicated, because the house will be dealt with 
at the beginning. The approach provides an 
opportunity for, and not a challenge to, insolvency 
practitioners. It will also bring the position in 
Scotland into line with the position in England, 
where, as paragraph 44 of the policy 
memorandum states: 

―Individual voluntary arrangements … allow debtors to 
exclude assets from arrangements with the agreement of 
their creditors.‖ 

Section 10 is necessary and is entirely connected 
with the aim of preventing unnecessary evictions, 
which is the bill‘s fundamental purpose. 

I have now spoken for a considerable time. 

Members: Yes.  

Fergus Ewing: Some members may feel that it 
is too long. 

Members: More, more. 

Fergus Ewing: I am conscious that we are 
moving towards Christmas. I have been compared 
to Bob the Builder in this debate and have been 
asked, ―Can you fix it?‖ The answer is ―Yes, we 
can and, yes, we will.‖ 

The Presiding Officer (Alex Fergusson): I am 
grateful to the minister for ensuring that we did not 
have to suspend the sitting. 
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Home Owner and Debtor 
Protection (Scotland) Bill: 

Financial Resolution 

17:00 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of motion 
S3M-5061, in the name of John Swinney, on the 
financial resolution for the Home Owner and 
Debtor Protection (Scotland) Bill. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Home Owner and 
Debtor Protection (Scotland) Bill, agrees to any increase in 
expenditure of a kind referred to in Rule 9.12.3(b)(i) or (iii) 
of the Parliament‘s Standing Orders arising in consequence 
of the Act.—[Fergus Ewing.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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Home Owner and Debtor Protection (Scotland) Bill 
 

Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 17 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Alex Neil 
 

1 In section 1, page 2, line 10, leave out <by affidavit> and insert <in writing> 

Alex Neil 
 

2 In section 1, page 2, leave out lines 29 and 30 

Alex Neil 
 

3 In section 1, page 2, leave out lines 40 to 42 

Section 2 

Alex Neil 
 

4 In section 2, page 3, line 23, leave out <grant an application under subsection (1B) above only if> 
and insert <, on an application under subsection (1B) above, continue the proceedings or make 
any other order that it thinks fit; but it may not grant the application unless> 

Mary Mulligan 
 

55 In section 2, page 3, line 24, at end insert <; and 

(  )  it is reasonable in all the circumstances to do so.> 

Bob Doris 
 

56 In section 2, page 4, line 8, at end insert— 

<(  ) Where, on an application under subsection (1B) above, the court is satisfied 
that the creditor has failed to comply with subsection (1C) above, the debtor is 
not liable for any expenses incurred by the creditor in connection with the 
application under— 

(a) standard condition 12; or 

(b) any condition of the standard security agreed between the parties as a 
variation of the standard conditions.> 

SP Bill 32-ML  Session 3 (2010) 
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Section 3 

Alex Neil 
 

5 In section 3, page 4, line 14, leave out <standard> 

Alex Neil 
 

6 In section 3, page 4, line 24, leave out <standard> 

Alex Neil 
 

7 In section 3, page 5, line 1, leave out <grant the application only if> and insert <continue the 
proceedings or make any other order that it thinks fit on the application; but it may not grant the 
application unless> 

Mary Mulligan 
 

57 In section 3, page 5, line 2, at end insert <; and 

(  ) it is reasonable in all the circumstances to do so.> 

Alex Neil 
 

8 In section 3, page 5, line 9, leave out <standard> 

Bob Doris 
 

58 In section 3, page 5, line 20, at end insert— 

<(  ) Where, on an application under section 5(1), the court is satisfied that the 
creditor has failed to comply with section 5(3), the debtor is not liable for any 
expenses incurred by the creditor in connection with the application under— 

(a) standard condition 12 (within the meaning of section 30(1) of the 
Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)); or 

(b) any condition of the standard security agreed between the parties as a 
variation of the standard conditions.> 

Section 4 

Alex Neil 
 

9 In section 4, page 6, line 11, leave out <adding further requirements, or> 

Alex Neil 
 

10 In section 4, page 6, leave out line 13 

Alex Neil 
 

11 In section 4, page 6, line 23, leave out <standard> 
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Alex Neil 
 

12 In section 4, page 6, line 24, leave out <standard> 

Alex Neil 
 

13 In section 4, page 6, line 26, leave out <standard> 

Alex Neil 
 

14 In section 4, page 6, line 29, leave out <standard> 

Alex Neil 
 

15 In section 4, page 6, line 30, leave out <standard> 

Alex Neil 
 

16 In section 4, page 6, line 35, leave out <standard> 

Alex Neil 
 

17 In section 4, page 6, line 37, leave out <standard> 

Alex Neil 
 

18 In section 4, page 7, line 7, leave out <adding further requirements, or> 

Alex Neil 
 

19 In section 4, page 7, leave out line 9 

Section 5 

Alex Neil 
 

20 In section 5, page 9, line 2, leave out <standard> 

Section 6 

Alex Neil 
 

21 In section 6, page 9, line 38, at end insert— 

<(  ) the creditor;> 

Alex Neil 
 

22 In section 6, page 10, line 3, leave out from <must> to end of line 4 and insert <may be made at 
any time before the decree has been fully implemented> 

Alex Neil 
 

23 In section 6, page 10, line 5, after first <application> insert <by any person> 
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Alex Neil 
 

24 In section 6, page 10, line 6, leave out <(whether or not by the same person) has already been 
made> and insert <has already been made by that person> 

Alex Neil 
 

25 In section 6, page 10, line 10, at end insert <(unless the applicant is the creditor)> 

Alex Neil 
 

26 In section 6, page 10, leave out lines 14 and 15 

Alex Neil 
 

27 In section 6, page 10, line 20, at end insert— 

<(  ) the creditor,> 

Alex Neil 
 

28 In section 6, page 10, line 25, leave out from <must> to end of line 26 and insert <may be made 
at any time before the decree has been fully implemented> 

Alex Neil 
 

29 In section 6, page 10, line 27, after first <application> insert <by any person> 

Alex Neil 
 

30 In section 6, page 10, line 28, leave out <(whether or not by the same person) has already been 
made> and insert <has already been made by that person> 

Alex Neil 
 

31 In section 6, page 10, line 31, at end insert <(unless the applicant is the creditor)> 

Alex Neil 
 

32 In section 6, page 10, leave out lines 35 and 36 

Section 7 

Alex Neil 
 

33 In section 7, page 11, line 10, after <prescribed> insert <, or of a description prescribed,> 

Alex Neil 
 

34 In section 7, page 11, line 13, after <bodies> insert <, or descriptions of persons or bodies,> 

Alex Neil 
 

35 In section 7, page 11, line 15, leave out <by a prescribed person or body> and insert— 
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<(  ) withdrawal of approval,> 

Alex Neil 
 

36 In section 7, page 11, line 16, at end insert— 

<(  ) make provision requiring a prescribed person or body, or a person or 
body of a prescribed description, to provide information to the Scottish 
Ministers about approvals and withdrawals of approval;> 

Alex Neil 
 

37 In section 7, page 11, line 34, after <prescribed> insert <, or of a description prescribed,> 

Alex Neil 
 

38 In section 7, page 11, line 37, after <bodies> insert <, or descriptions of persons or bodies,> 

Alex Neil 
 

39 In section 7, page 11, line 39, leave out <by a prescribed person or body> and insert— 

<(  ) withdrawal of approval,> 

Alex Neil 
 

40 In section 7, page 11, line 40, at end insert— 

<(  ) make provision requiring a prescribed person or body, or a person or 
body of a prescribed description, to provide information to the Scottish 
Ministers about approvals and withdrawals of approval,> 

Section 8 

Alex Neil 
 

41 In section 8, page 12, line 29, leave out from <(within> to end of line 30 and insert <or a family 
home (within the definitions in section 23A(4)), the debtor’s spouse or civil partner.”,> 

Alex Neil 
 

42 In section 8, page 13, line 3, at end insert— 

<(  ) In the Homelessness etc. (Scotland) Act 2003 (asp 10)— 

(a) in section 11 (notices to local authorities of proceedings for possession and 
enforcement of standard securities)— 

(i) in subsection (3)(a), for “are” substitute “include”, 

(ii) before paragraph (a) of subsection (5) insert— 

“(za) section 5A(2)(c) (notice to local authority of proceedings to eject 
proprietor in personal occupancy) of the Heritable Securities (Scotland) 
Act 1894 (c. 44),”, 

(iii) paragraph (g) of that subsection is repealed, 
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(b) in the schedule, paragraph 5 is repealed.> 

Section 9 

Fergus Ewing 
 

43 In section 9, page 13, line 7, leave out subsection (1) 

Fergus Ewing 
 

44 In section 9, page 13, line 9, leave out <1985 Act> and insert <Bankruptcy (Scotland) Act 1985 
(c. 66) (“the 1985 Act”)> 

Fergus Ewing 
 

45 In section 9, page 13, leave out line 17 

Fergus Ewing 
 

46 In section 9, page 13, line 20, leave out <on the day before the date on which> and insert 
<immediately before> 

Fergus Ewing 
 

47 In section 9, page 13, line 25, leave out <, in that person’s opinion,> 

Fergus Ewing 
 

48 In section 9, page 13, line 28, leave out <satisfied> and insert <the debtor can demonstrate> 

Fergus Ewing 
 

49 In section 9, page 14, leave out lines 3 to 6 

Section 10 

Fergus Ewing 
 

50 In section 10, page 14, line 14, leave out from <the> to end of line 23 and insert <— 

(i) the exclusion from the estate conveyed to the trustee of the whole 
or part of the debtor’s dwellinghouse, where a secured creditor 
holds a security over it; and 

(ii) the fact that the debtor’s estate is not conveyed to the trustee for 
the benefit of creditors generally because the secured creditor has, 
at the debtor’s request, agreed before the trust deed is granted not 
to claim under the trust deed for any of the debt in respect of 
which the security is held.”. 

(  ) After section 5(4A) of the 1985 Act insert— 

“(4AA) In subsection (4A)(b) above “debtor’s dwellinghouse” means a dwellinghouse 
(including any yard, garden, outbuilding or other pertinents) which, on the day 
immediately preceding the date the trust deed was granted— 
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(a) the debtor (whether alone or in common with any other person)— 

(i) owned; or  

(ii) leased under a long lease (long lease having the same meaning as 
in section 28(1) of the Land Registration (Scotland) Act 1979 
(c.33); and 

(b) was the sole or main residence of the debtor. 

(4AB) For the purposes of subsection (4AA)(b) above, a dwellinghouse may be a sole 
or main residence irrespective of whether it is used, to any extent, by the debtor 
for the purposes of any profession, trade or business.”.> 

David McLetchie 
 

59 Leave out section 10 

After section 11 

Pauline McNeill 
 

51* After section 11, insert— 

<Limit on remuneration of trustee 

(1) In section 53 (procedure after end of accounting period) of the 1985 Act— 

(a) in subsection (4), at the beginning insert “Subject to subsection (4A),”, 

(b) after subsection (4) insert— 

“(4A) The commissioners or, as the case may be, the Accountant in Bankruptcy must 
not fix the remuneration payable to the trustee (whether the basis of that 
remuneration is a commission or otherwise) at an amount which exceeds— 

(a) such percentage as may be prescribed of the value of the original debt on 
the basis of which sequestration was granted, or 

(b) such other figure as may be prescribed having regard to the desirability 
of such remuneration being proportionate to the original debt.”. 

 (2) In section 69A (fees for the Accountant in Bankruptcy) of the 1985 Act— 

(a) the existing provision becomes subsection (1), 

(b) after that subsection insert— 

“(2) Regulations under subsection (1) must, for the purposes of section 53(1), as 
substituted by section 53A(2), include provision that the Accountant in 
Bankruptcy’s fees must not exceed— 

(a) such percentage of the value of the original debt on the basis of which 
sequestration was granted, or 

(b) such other figure as the Scottish Ministers consider appropriate having 
regard to the desirability of such fees being proportionate to the original 
debt.”. 
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Section 13 

Fergus Ewing 
 

52 In section 13, page 15, leave out lines 7 and 8 

Section 15 

Fergus Ewing 
 

53 In section 15, page 15, line 31, leave out from <containing> to <Act> in line 32 

Fergus Ewing 
 

54 In section 15, page 15, line 35, leave out <any other order under subsection (1)> and insert <an 
order under subsection (1)(b)> 
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Home Owner and Debtor Protection (Scotland) Bill 
 

Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the day of Stage 2 consideration, 
set out in the order in which they will be debated.  THIS LIST DOES 
NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 
THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 

Affidavit evidence 
1, 2, 3 

Disposal by court on security holder’s application 
4, 55, 7, 57 

Pre-action conditions: sanctions on creditors failing to comply 
56, 58 

1894 Act: older securities 
5, 6, 8, 11, 12, 13, 14, 15, 16, 17, 20 

Modifying pre-action conditions 
9, 10, 18, 19 

Recall of decree: persons entitled 
21, 23, 24, 25, 27, 29, 30, 31 

Recall of decree: timescale and manner 
22, 26, 28, 32 

Lay representation: description of bodies and content of regulations 
33, 34, 35, 36, 37, 38, 39, 40 

Minor and consequential amendments 
41, 42 

Certificate for sequestration: automatic appointment of the Accountant in 
Bankruptcy 
43, 44 

SP Bill 32-G 1 Session 3 (2010) 
 

649



 

Route into bankruptcy: re-instatement of failed trust deed route 
45 

Certificate for sequestration: procedure 
46, 47, 48, 49 

Trust deeds 
50, 59, 52 

Limit on remuneration of trustee in sequestration 
51 

Part 3, procedure for ancillary powers 
53, 54 
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

3rd Meeting, 2010 (Session 3) 
 

Wednesday 27 January 2010 
 
Present: 
 
Alasdair Allan (Deputy Convener) Bob Doris 
Patricia Ferguson David McLetchie 
Duncan McNeil (Convener) Mary Mulligan 
Jim Tolson John Wilson 
 
Also present: Alex Neil MSP, Fergus Ewing MSP, Pauline McNeill MSP. 
 
 
Home Owner and Debtor Protection (Scotland) Bill: The Committee considered 
the Bill at Stage 2. 

 
The following amendments were agreed to (without division): 1, 2, 3, 5, 6, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 49, 50, 52, 53, and 54. 

  
The following amendments were agreed to (by division):  

  
 7 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
57 (For 4, Against 3, Abstentions 1) 
 48 (For 7, Against 1, Abstentions 0) 

  
The following amendments were disagreed to (by division): 

  
4 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
55 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
59 (For 1, Against 7, Abstentions 0) 

  
The following amendments were moved and, with the agreement of the Committee, 
withdrawn: 56 and 51. 

  
Amendment 58 was not moved. 

  
Sections 2, 11, 12, 14, 16 and 17 and the long title were agreed to without 
amendment. 

  
Sections 1, 3, 4, 5, 6, 7, 8, 9, 10, 13 and 15 were agreed to as amended. 

  
The Committee completed its Stage 2 consideration of the Bill. 
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Scottish Parliament 

Local Government and 
Communities Committee 

Wednesday 27 January 2010 

[THE CONVENER opened the meeting at 10:00] 

Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 2 
The Convener (Duncan McNeil): Good 

morning and welcome to the third meeting in 2010 
of the Local Government and Communities 
Committee. I remind members and the public to 
turn off all mobile phones and BlackBerrys. 

Agenda item 1 is stage 2 of the Home Owner 
and Debtor Protection (Scotland) Bill. I welcome 
Alex Neil, the Minister for Housing and 
Communities, and his officials. The minister will 
leave the committee once we have disposed of all 
the amendments to part 1 of the bill. Fergus 
Ewing, the Minister for Community Safety, will deal 
with the remainder of the amendments. Pauline 
McNeill MSP will join the committee to speak to 
the amendment that she has lodged. 

Section 1—Residential standard securities: 
restriction of creditor’s remedies 

The Convener: Amendment 1, in the name of 
the minister, is grouped with amendments 2 and 3. 
I ask the minister to move amendment 1 and to 
speak to the amendments in the group. 

The Minister for Housing and Communities 
(Alex Neil): Thank you, convener. Clearly, we 
have listened to the concerns of lenders and the 
committee on the likely added cost and 
bureaucracy of our proposed affidavit procedure. 
We recognise the need for a simple and effective 
system to allow home owners to surrender 
voluntarily their property should they conclude that 
that is their best option. At the same time, there 
must be some method of evidencing that the 
surrender of the property has, indeed, been 
voluntary, and of providing the lender with 
evidence of its entitlement to the property without 
going to court. 

The amendments to section 1 will achieve a 
better balance between the debtor and the creditor 
when a property is surrendered voluntarily. They 
will remove the requirement for a formal affidavit to 
be signed, and will replace that procedure with a 
simpler requirement to obtain a written signature 
from the borrower and, where appropriate, from 

others, such as a spouse or partner, as evidence 
that the surrender was, indeed, voluntary. 

Shelter, Citizens Advice Scotland and Money 
Advice Scotland welcomed the affidavit proposal, 
so we have moved as far as we can to 
accommodate the concerns of lenders—the 
Council of Mortgage Lenders and the Finance and 
Leasing Association. There being no requirement 
for written evidence of the voluntary nature of the 
surrender would leave no protection at all for the 
borrower and would fail to provide any clear 
entitlement to the property for the lender. It would 
fail both tests. 

Our amendments provide a good balance. They 
address the interests of borrowers and lenders 
while also responding to concerns about the 
formal affidavit procedure and those that the 
committee expressed in its stage 1 report.  

I move amendment 1. 

Bob Doris (Glasgow) (SNP): Minister, I 
welcome your intention to compromise by striking 
a balance between the concerns of interested 
groups. An affidavit gives witnessed legal certainty 
to the process. The replacement of “by affidavit” 
by “in writing” could render the process unclear. 
What do you mean by “in writing”? The suggestion 
has been made to me that it could include 
something written on a scrap piece of paper, such 
as “I surrender this house.” We need some kind of 
standard to ensure that a person does not feel 
under pressure to scribble down a few lines on a 
piece of paper. The signing of an affidavit is a big 
thing; it gives focus to the process. Perhaps you 
could at stage 3 provide clarification by way of 
guidelines or recommendations on what you feel is 
appropriate in moving from “by affidavit” to “in 
writing”. That would ensure that the gravity of the 
situation dictates the “in writing” process. 

The Convener: As no other member wishes to 
contribute, I invite the minister to wind up. 

Alex Neil: Bob Doris has raised a reasonable 
point. In effect, it will be for the lender to decide 
what signature is acceptable: if the lender accepts 
a signature, that will carry the day. In many 
aspects of everyday life we sign documents that 
are legally perfectly acceptable. If there is a 
dispute, there is plenty of case and statute law to 
cover such matters. However, we do not anticipate 
such situations arising. We are striking a good 
balance between the interests of the lender and 
those of the borrower. At the end of the day, if the 
lender accepts the signature as bona fide, that is 
it. 

Amendment 1 agreed to 

Amendments 2 and 3 moved—[Alex Neil]—and 
agreed to. 

Section 1, as amended, agreed to. 
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Section 2—Court applications by creditor for 
remedies on default 

The Convener: Amendment 4, in the name of 
the minister, is grouped with amendments 55, 7 
and 57. 

Alex Neil: I will speak first to amendments 4 and 
7. Several stakeholders raised concerns that the 
bill would restrict the sheriff to considering only 
whether lenders had complied with the pre-action 
requirements, rather than their having scope to 
consider all the circumstances of a case, as the 
court does under the existing Mortgage Rights 
(Scotland) Act 2001. We have listened to those 
concerns and, accordingly, I have lodged 
amendments 4 and 7 to make it clear that the 
court has discretion to make any order it thinks fit. 
Our amendments clarify, for example, that the 
court can take action to delay the date of 
repossession when the defender does not dispute 
the extent to which the lender has complied with 
the pre-action requirements and only seeks more 
time to find alternative accommodation. That 
additional clarity is important and I ask the 
committee to support amendments 4 and 7. 

Amendments 55 and 57, which have been 
lodged by Mary Mulligan, relate to the same issue. 
On the face of it, the amendments look to be well 
intentioned, which I accept is the case. I am 
sympathetic to the policy intention behind the 
amendments—as, I imagine, most committee 
members are—but we have considered the issue 
carefully and believe that the inclusion of a 
reasonableness test is not only unnecessary but 
might have adverse consequences for the smooth 
running of other court business, which I know is of 
concern to the committee. In fact, on page 123 of 
the committee’s stage 1 report, the committee 
highlights that we should not clog up the courts as 
a result of the bill. 

My officials met representatives of the Scottish 
Association of Law Centres on 18 January and I 
met Angus McIntosh of the association on 20 
January. The association raised that point with us, 
so we are familiar with the reasons behind 
amendment 55. No one disputes the fact that 
where a borrower makes representations to court 
that the lender has not done what they should 
have done, the court will weigh up the evidence. A 
reasonableness test in those circumstances is 
unnecessary so the only issue is whether such a 
test would be useful in cases where the borrower 
does not appear in court. 

Our amendments 4 and 7 clarify that the court 
can make any order it thinks fit, but can grant a 
creditor’s application only when it is satisfied that 
the lender has complied with all the pre-action 
requirements. To add more steps for the court to 
consider when it has no reason to believe that the 
borrower disputes matters, particularly when we 

are making it easier for them to make 
representations to court, seems to be unnecessary 
and unhelpful. A court does not need to be told 
only to grant a “reasonable” application. Adding a 
reasonableness test could open up grounds for 
legal challenge about what a court determines and 
how it should go about its assessment. The 
outcome for individuals would be unlikely to 
change, but there would be a risk that proceedings 
would be much more drawn out. 

We have clarified in amendment 7 that the court 
could make any order that it “thinks fit”; the 
difference between “thinks fit” and “reasonable” 
seems like dancing on the head of a pin—I 
thought so when I first saw amendment 55. As a 
layman and not a lawyer, I asked the obvious 
question: what is the difference in law between 
asking the sheriff to act with reasonableness and 
asking the sheriff to act—as we propose—as he or 
she “thinks fit”? The answer is that a 
reasonableness test would require the court to 
assess the creditor’s application, which would be 
very difficult to do if no one challenged any of it. 
Letting sheriffs do as they think fit will allow courts 
to look at the absolute standards that we have set, 
and to go further if they wish. We think that that is 
preferable. 

If Mary Mulligan’s amendments 55 and 57 are 
agreed to, court actions could go on for a 
prolonged time, which could clog up the courts. 
The amendments could risk sheriffs feeling 
obliged, for example, in every situation in which 
the borrower did not appear, to continue 
proceedings to try to get further information on 
which to base their judgments, which could 
significantly increase the amount of court time for 
such cases. That would adversely affect the 
smooth running of other court business. As I have 
already said, I know that that is of major concern 
to the committee. 

I accept that the committee is likely to feel some 
sympathy for amendments 55 and 57 and that 
their acceptance is ultimately a matter for the 
committee. However, before reaching a conclusion 
on the amendments, I urge members to take note 
of their potentially adverse impact on the 
programming of other court business. We have 
significant concerns about that aspect, and none 
of us here would wish to pass legislation that will 
clog up the courts system or cause difficulty with 
other court business. If repossession cases were 
delayed because the sheriff continued them while 
he or she sought further information, that would 
obviously impact adversely on lenders and could 
add to costs. It would be preferable to have longer 
than is allowed by this stage 2 process to consult 
those who could be affected by the amendments 
before considering whether to accept them. 
Accordingly, I invite Mary Mulligan not to move 
amendments 55 and 57. 
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I move amendment 4. 

Mary Mulligan (Linlithgow) (Lab): It is very 
important that the court can consider what is 
reasonable in all the circumstances of a case. A 
large range of circumstances can lead to a 
mortgage arrears action being raised. The court 
should be free to decide for itself what 
circumstances are relevant to a case and whether 
they should be taken into account in making a 
decision. At present, the bill focuses on very 
narrow considerations, but amendments 55 and 
57 would allow the court to make a wider 
assessment of relevant circumstances. That 
approach reflects the terms of similar legislation, 
such as the Housing (Scotland) Act 1988 and the 
Housing (Scotland) Act 2001, with regard to 
eviction for rent arrears, and the current position 
under the Mortgage Rights (Scotland) Act 2001. 

I accept that the minister has tried to come up 
with an alternative in acknowledgement of the flaw 
in the bill as drafted. However, what he proposes 
appears to be a compromise. I propose as an 
alternative a test of reasonableness, which is more 
clearly understood and more frequently used. The 
minister suggested that the drawback to 
amendment 55 is that it would mean that cases 
would drag on for longer than they should and clog 
up the courts. I assure him that that is not my 
intention. Unfortunately, the minister saying that 
that would be the case will not necessarily make it 
so—we have no evidence to that effect. 

10:15 
My amendments 55 and 57 are based on 

proposals from the Scottish Association of Law 
Centres—people who, day in and day out, deal 
with similar situations in our courts, and who 
would, I think, readily understand what might be 
the consequences of my amendments being 
accepted. I am therefore more inclined to accept 
that what I am proposing will not have the 
unintended consequences that the minister 
suggests, so on this occasion I cannot agree with 
him. 

I accept the minister’s comment that the 
difference between reasonableness and “thinks fit” 
could be seen as dancing on the head of a pin, 
and it is perhaps an argument for lawyers, but I 
think that we should err on the side of what has 
been practised in the past. Reasonableness 
clearly has been used on other occasions and is 
therefore more likely to be clearly understood and 
more frequently used. I therefore suggest, that on 
this occasion my option is probably preferable, so I 
will press amendments 55 and 57. 

The Convener: I ask the minister to wind up. 

Alex Neil: I remind the committee that, in a 
sense, we are here today because of the 

unintended consequences of the 2001 act, which 
every party voted for. In the 2001 act, 
reasonableness applies to debtor application: the 
Scottish Court Service is clear that agreement to 
amendments 55 and 57 will have unintended 
consequences. There has obviously been no 
wide-ranging consultation on amendment 55. If 
there had been, the Scottish Court Service would 
certainly have given the committee evidence that 
the amendment would have two potential 
unintended consequences. The first will be to clog 
up the courts and the second will be potentially to 
increase significantly the costs to the lender. 

In the 2001 act and other acts in which such 
wording is used, the context is different—in legal 
terms it is a contra dicta, which is entirely different 
from the context of this bill. Therefore, to use 
wording from previous legislation is comparing 
apples not with apples, but with oranges. The 
danger is that if we pass amendments 55 and 57, 
which are well intentioned—I fully understand the 
arguments behind them—we risk achieving what 
the committee itself said we should go out of our 
way to ensure does not happen, which is the 
clogging up of the courts system. That will 
potentially have detrimental effects on other court 
business. 

I appreciate that it is a very difficult balance to 
strike and I accept the well-intentioned motives 
behind the amendments, but I suggest to the 
committee that, in practice, there would be 
potentially significant unintended consequences, 
which could be detrimental to some of the very 
vulnerable people who we are trying to assist with 
this legislation. 

The Convener: The question is, that 
amendment 4 be agreed to. Are we agreed? 

Members indicated agreement. 

The Convener: Amendment 4 is agreed to. 

I call Mary Mulligan to move amendment 55. 

Mary Mulligan: I am sorry, convener. I had 
assumed that my amendment 55 would be taken 
first. If amendment 4 is the first amendment, I say 
“No” to the question on it. 

The Convener: We have to go to a division. 

The question is, that amendment 4 be agreed to. 
Are we agreed? 

Members: No. 
FOR 
Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

AGAINST 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
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McLetchie, David (Edinburgh Pentlands) (Con)  
Mulligan, Mary (Linlithgow) (Lab) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I have the casting vote. I will use it according to 
the precedent of casting it for the bill and against 
the amendment. 

Amendment 4 disagreed to. 

The Convener: I call amendment 3—
[Interruption.] 

I call amendment 55, in the name of Mary 
Mulligan, which has been debated with 
amendment 4. 

Amendment 55 moved—[Mary Mulligan]. 

The Convener: The question is, that 
amendment 55 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
McLetchie, David (Edinburgh Pentlands) (Con)  
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

AGAINST 
Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

As I did previously, I use my casting vote against 
the amendment. 

Amendment 55 disagreed to. 

The Convener: Amendment 56, in the name of 
Bob Doris, is grouped with amendment 58. 

Bob Doris: In the committee’s stage 1 report, 
we agreed with the concerns of Shelter that, if a 
creditor pursues a home owner to court but does 
not fulfil their obligation under the statutory pre-
action requirements, there will still be an 
opportunity for the creditor to apply back-door 
charges under a standard security, should the 
sheriff award costs against the debtor. The 
charges would be imposed under standard 
condition 12 of schedule 3 to the Conveyancing 
and Feudal Reform (Scotland) Act 1970, or a 
variation of that condition. 

Shelter raised the issue and the committee 
agreed that it is a concern. My amendments 56 
and 58 seek to amend the 1970 act to make it 
illegal for the borrower to be pursued in that way. I 
asked the advice sector for examples of the 
power’s being used. In one case, a struggling 
home owner was pursued under the 1970 act and 

an additional £1,400 was added to their debt. It 
would be perverse if the Scottish Parliament were 
to set in place a robust system to ensure that 
creditors meet their statutory obligations on pre-
action requirements—as we will do if the bill is 
passed—and then back-door charges under a 
1970 act were imposed on struggling home 
owners. Prevention of that is the policy intent of 
amendments 56 and 58. 

I understand that it is possible that my 
amendments are ultra vires under the Scotland 
Act 1998. Therefore, based on what the minister 
has to say, I might be minded to withdraw 
amendment 56 and not to move amendment 58. 
However, I will pursue the matter elsewhere and I 
hope for support from the committee and the 
Government to end the potential for back-door 
charges. 

I move amendment 56. 

Alex Neil: I have great sympathy with the 
intention behind amendments 56 and 58, but I 
regret to say that the Government believes that 
they should not be agreed to, primarily because 
they are on a reserved issue and are outwith the 
competence of Parliament under the Scotland Act 
1998. The amendments would interfere with the 
standard conditions of a security between a lender 
and borrower, which is a reserved matter. There is 
therefore a risk that agreeing to the amendments 
could lead to the whole bill being challenged on 
the ground of its legislative competence by way of 
referral to the Supreme Court after the bill has 
been passed. That would put at risk—or, at the 
very least, could significantly delay—the 
introduction of vital additional protections that we 
seek to bring about through the bill, the majority of 
which are supported by all parties. I am sure that 
none of us would wish to take that risk. 

It disappoints me to have to seek the withdrawal 
of amendment 56 and to ask that amendment 58 
not be moved, because I am sure that the 
committee will be generally sympathetic to what 
they seek to achieve. It seems to be fair and just 
that, if the court concludes, following appropriate 
scrutiny, that a creditor has not complied with the 
pre-action requirements that are set out in the 
1970 act and the Heritable Securities (Scotland) 
Act 1894, as they will be amended by the bill, the 
debtor should not be liable for any expenses that 
the creditor incurs in seeking a court order to 
repossess the property. 

Amendments 56 and 58 were supported and 
inspired by Shelter, Money Advice Scotland and 
Citizens Advice Scotland—organisations for which 
I have the highest respect. I recognise that their 
efforts to press for such amendments took account 
of research that Shelter and others conducted in 
England and published in December 2009. That 
research showed that, although lenders in a third 
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of the cases that were studied were found not to 
be compliant with the pre-action protocol that 
operates in England, legal expenses were 
imposed against the lender in only six out of 106 
such cases. That is clearly a cause for concern, 
although our legislation will be stronger than the 
English protocol and makes non-compliance much 
less likely. 

I realise that all parties that were involved in 
lodging the amendments acted with the best of 
intentions, but we consider that the amendments 
do not fall within devolved competence. I am 
rather sorry to say that, and l look forward to the 
day when such amendments would be within 
devolved competence. We have considered 
whether there is scope to come back at stage 3 
with revised versions of the amendments that 
would be within our competence. However, even if 
we get more time to consult more widely and 
fully—I know from earlier comments that the 
committee would be keen for us to do that before 
we introduce any new concept into the bill—we 
could not frame an alternative proposal in a way 
that would be within devolved competence. 

For those reasons, particularly the concerns 
about legislative competence, I regret—I really do 
regret—having to ask Bob Doris to withdraw 
amendment 56 and not to move amendment 58. I 
am happy to give a commitment to press the 
United Kingdom Government to make necessary 
amending legislation at UK level. 

Bob Doris: I am glad to hear the minister’s 
commitment, but I understand that he does not 
want to give the committee or the Parliament false 
hope that there is any competent way to bring the 
matter back at stage 3, and that it is not expected 
that it will be brought back. I thank him for his 
commitment to work with the committee and 
others to press for the required changes at United 
Kingdom level. 

Amendment 56, by agreement, withdrawn. 

Section 2 agreed to. 

Section 3—Court powers in action for 
possession of residential property 

The Convener: Amendment 5, in the name of 
the minister, is grouped with amendments 6, 8, 11 
to 17 and 20. 

Alex Neil: These 11 minor technical 
amendments alter sections 3 to 5 to ensure that 
their provisions are not restricted to standard 
securities but include all securities. It is possible 
that some older types of security that are not 
legally referred to as standard securities may still 
be in existence, although we believe that they will 
be very few in number. Given the highly technical 
and, I hope, completely non-controversial nature 
of the amendments, I do not propose to say any 

more about them unless members see the need to 
explore the issues in more detail.  

I move amendment 5. 

Amendment 5 agreed to. 

Amendment 6 moved—[Alex Neil]—and agreed 
to. 

Amendment 7 moved—[Alex Neil]. 

10:30 
The Convener: The question is, that 

amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

AGAINST 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
McLetchie, David (Edinburgh Pentlands) (Con)  
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote in support of amendment 
7. 

Amendment 7 agreed to. 

Amendment 57 moved—[Mary Mulligan]. 

The Convener: The question is, that 
amendment 57 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
McLetchie, David (Edinburgh Pentlands) (Con)  
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

AGAINST 
Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Wilson, John (Central Scotland) (SNP) 

ABSTENTIONS 
Tolson, Jim (Dunfermline West) (LD) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 1. 

Amendment 57 agreed to. 

Amendment 8 moved—[Alex Neil]—and agreed 
to. 

Amendment 58 not moved. 
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Section 3, as amended, agreed to. 

Section 4—Pre-action requirements 
The Convener: Amendment 9, in the name of 

the minister, is grouped with amendments 10, 18 
and 19. 

Alex Neil: We have considered the Subordinate 
Legislation Committee’s recommendation that 
significant restrictions should be placed on the 
scope of the powers that section 4 seeks to 
introduce or that orders that are made under those 
powers be subject to super-affirmative procedure. 
We believe that it is vital to retain some flexibility 
to amend the pre-action requirements through the 
use of subordinate legislation. It is not our 
intention that the powers should be used to make 
sweeping changes, but some flexibility to make 
adjustments in line with changes in the wider 
regulatory landscape is necessary. 

For example, the Financial Services Authority is 
consulting on the development of the requirements 
that the bill will impose on lenders. Yesterday, it 
issued a further consultation on new steps to 
ensure that borrowers who are in arrears are 
treated fairly and to reduce levels of mortgage 
fraud. In Scotland, some of the measures in that 
consultation paper will probably be the subject of 
subordinate legislation under the bill, once it has 
become an act. That is why we believe that we 
need the flexibility to react positively to changing 
circumstances. 

We recognise the Subordinate Legislation 
Committee’s concerns, so we propose to amend 
the bill to remove the power to add further 
categories of pre-action requirements or to modify 
enactments. We are therefore tightening the 
powers in section 4 considerably while retaining 
the ability to modify the existing prescribed 
categories of pre-action requirements through a 
Scottish statutory instrument. 

In line with the Subordinate Legislation 
Committee’s recommendations, I move 
amendment 9. 

The Convener: No member has any comments, 
so I do not think that it is necessary for the 
minister to wind up. 

Alex Neil: I give up my right to speak. 

Amendment 9 agreed to. 

Amendments 10 to 19 moved—[Alex Neil]—and 
agreed to. 

Section 4, as amended, agreed to. 

Section 5—Application to court by entitled 
residents 

Amendment 20 moved—[Alex Neil]—and 
agreed to. 

Section 5, as amended, agreed to. 

Section 6—Recall of decree 
The Convener: Amendment 21, in the name of 

the minister, is grouped with amendments 23 to 
25, 27 and 29 to 31. 

Alex Neil: These amendments relate to recall of 
decree, which the committee may remember was 
raised in evidence and discussed at stage 1. An 
application for recall of decree is generally 
intended to allow a party to an action who has 
good reason for not taking earlier opportunities to 
intervene in the court process a final opportunity to 
seek court reconsideration. Because of the 
significance of repossession, we are allowing that 
opportunity to debtors and entitled residents who 
could have become involved sooner but have 
simply buried their heads in the sand. 

Amendments that allow a creditor to seek recall 
of a decree may therefore, at first sight, appear 
unnecessary—indeed, we thought that ourselves 
when drafting the bill. However, it has been 
brought to our attention—not least by Jim Tolson, 
and by the committee more generally—that in 
practice a creditor may very occasionally want to 
apply to recall a decree. That might occur in cases 
in which the creditor discovers that they have 
made a mistake in the decree—for example, the 
wrong address has been used—or in which the 
borrower has already taken steps to address the 
default and so the creditor no longer needs to 
pursue repossession. 

It is important to allow the creditor to seek a 
recall in such circumstances to ensure that the 
owner is not blacklisted for credit purposes, as the 
decree can be formally withdrawn and the slate 
wiped clean in terms of credit ratings. 
Amendments 21 and 27 will enable application for 
recall to be made by the creditor as well as by the 
debtor and entitled persons. 

Amendments 25 and 31 are consequential. They 
remove the normal obligation to inform the creditor 
when seeking recall of a decree, as that would 
clearly not be appropriate when the creditor is 
making the application for recall. 

Amendments 23, 24, 29 and 30 address the 
issue of allowing more than one recall. At stage 1, 
the committee asked us to further consider 
whether more than one recall should be allowed. 
The committee recommended that the bill should 
allow a second or subsequent application for recall 
when it is for a different reason. After consultation 
with others—including the Sheriff Court Rules 
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Council working group, which considered the 
implications of the bill for court rules—we 
considered that a different reason test would be 
unworkable, not least due to the fact that the 
reason for the original application for recall may be 
uncertain if several arguments have been 
deployed. It would be relatively easy to argue that 
reasons were different. 

However, we recognise the committee’s 
concerns, particularly with regard to the need to 
ensure that a spouse or partner who is living in the 
property, perhaps with children, has an opportunity 
to seek court protection, especially in cases in 
which the relationship with the other spouse or 
partner may have broken down due to the strain of 
the situation. We accept that, in certain situations, 
a spouse or partner who formally owns the 
property may seek to hide the seriousness of the 
situation from the other partner or spouse, and 
simply throw in the towel without considering the 
immediate consequences for others in the home. 

We have lodged amendments to section 6 to 
enable one automatic right to recall by each 
entitled resident, even if the debtor has already 
sought recall. The definition of “entitled resident” is 
set out in section 5. It is basically a married or 
unmarried partner who is currently living in the 
home. We believe that the amendment fully 
addresses the committee’s concerns without 
widening the right to seek recall too far. We would 
be concerned that widening the right any further, 
for example to include any person who is living in 
the property, would leave the process open to 
abuse and manipulation through a succession of 
unmeritorious delaying applications. That could 
unfairly delay the creditor’s legitimate right, 
granted by the court, to repossess. It could also 
result in extra costs to the debtor from the delay. 
Recall is intended to be a restricted remedy and 
we consider that amendment 23 strikes an 
appropriate balance. 

I move amendment 21. 

Mary Mulligan: I appreciate the changes that 
you have proposed. I understand that you do not 
want endless applications for recall, as that would 
not be in anyone’s interests. However, you have 
stipulated that it is partners who will have the right 
to recall; do the amendments rule out the 
possibility of recall being sought if the household 
consists of a parent and child? 

Alex Neil: Do you mean the possibility of the 
child seeking recall? 

Mary Mulligan: Yes. 

Alex Neil: Yes, the amendments would rule that 
out. In law, the parent would act on behalf of the 
child until it is 16, unless, of course, the child is the 
subject of a court order, in which case other 
legislation would kick in. 

Amendment 21 agreed to. 

The Convener: Amendment 22, in the name of 
the minister, is grouped with amendments 26, 28 
and 32. 

Alex Neil: The amendments in this group relate 
to the timescale and manner of applications for 
recall of decree. A minor technical defect in the bill 
has been drawn to our attention. The bill 
inadvertently imposes tighter time limits on when 
borrowers can seek such protection than are 
sometimes provided for under existing legislation. 
That will be corrected by amendments 22 and 28, 
which will remove the current 14-day limit by which 
an application for recall has to be lodged, and will 
allow recall until the day of eviction when the 
decree is fully implemented. 

I have lodged amendments 26 and 32 to remove 
from section 6 reference to how a notice of recall 
application is to be served. Stakeholders 
expressed their concerns that the existing 
reference to postal service would prevent service 
by sheriff officers, which is sometimes needed for 
speed. Following a meeting with the 
implementation group that was set up by the 
Sheriff Court Rules Council, we have concluded 
that it would be better to leave the bill silent on 
how notice of recall application is to be given. 
Instead, the detail of service procedures should be 
left to the summary application court rules, which 
will ensure that applications can be served by 
sheriff officers as well as by recorded delivery 
post. Leaving the matter to court rules will also 
allow for the likely future development of electronic 
ways of serving documents. 

As these amendments are minor and technical, I 
do not propose to say any more about them, but I 
am happy to provide further details if members 
require. 

I move amendment 22. 

Mary Mulligan: I welcome the minister’s 
recognition of the uncertainty that can occur on 
these occasions. Lengthening the time limit in 
response to points that were made by the 
committee is also welcome. 

I will abuse my position and clarify that, when I 
was talking about amendment 21, I was referring 
to adult children. I still have concerns about that 
point, but that is a debate to be had on another 
day. 

10:45 
Alex Neil: Adult children do not have any rights 

either, but we will provide the committee with full 
clarification about the position under existing 
legislation. If members feel that further 
amendments are required at stage 3, I am 
prepared to listen to their representations. 
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Amendment 22 agreed to. 

Amendments 23 to 32 moved—[Alex Neil]—and 
agreed to. 

Section 6, as amended, agreed to. 

Section 7—Representation in repossession 
proceedings 

The Convener: Amendment 33, in the name of 
the minister, is grouped with amendments 34 to 
40. 

Alex Neil: Amendments 33, 34, 37 and 38 seek 
to give Scottish ministers the power to prescribe in 
subordinate legislation descriptions or categories 
of bodies and persons as well as named bodies 
for the purpose of approving lay representatives to 
avoid our having to name every approved 
organisation and keep submitting revised Scottish 
statutory instruments every time a name is added 
to or deleted from the list. We think it better to set 
out in the SSI the categories of organisation that 
would be appropriate. We envisage, for example, 
that the SSI would indicate that any organisation 
accredited at type 3 level against the national 
information and advice standards in the areas of 
homelessness and mortgage arrears would be 
appropriate as that level is geared to 
representational work, including court work. 
Clearly, we would not wish to take up 
parliamentary time with a revised SSI every time 
another organisation secured accreditation at that 
level. 

Amendments 35 and 39, which are also fairly 
minor and technical, seek to allow for Scottish 
ministers to prescribe procedures for removal of 
approval as a lay representative. That is not in the 
bill at the moment. 

It was indicated in the committee that it might be 
useful to maintain a list of approved individuals 
and, following detailed and careful consideration of 
the practicalities and having taken advice from 
Citizens Advice Scotland and Money Advice 
Scotland, we have decided that it would be 
prudent to proceed on a slightly different tack but 
along similar lines. 

Amendments 36 and 40 seek to require 
organisations to provide information to Scottish 
ministers about approvals or withdrawals of 
approval of lay representatives to allow us to 
gather any information we judge necessary in 
monitoring how well the lay representation 
provisions are working and whether there is 
access to adequate lay representation in all 
courts. In practice, to avoid imposing unnecessary 
bureaucracy on the advice sector, we will restrict 
required information to the minimum necessary to 
satisfy ourselves and Parliament about how the 
legislation is working. Initially, that information 
might consist of numbers of lay representatives 

rather than a list of every lay representative. We 
hope that the committee welcomes what we 
consider to be a more appropriate and useful 
compromise. 

As all these amendments are reasonably minor 
and technical, I do not intend to say anything more 
about them. However, I am happy to provide any 
further details if required. 

I move amendment 33. 

Amendment 33 agreed to. 

Amendments 34 to 40 moved—[Alex Neil]—and 
agreed to. 

Section 7, as amended, agreed to. 

Section 8—Minor and consequential 
amendments 

The Convener: Amendment 41, in the name of 
the minister, is grouped with amendment 42. 

Alex Neil: Amendments 41 and 42 are for minor 
drafting purposes and are designed to tidy up a 
number of provisions in the bill. Principally, they 
address matters of consistency of language and 
structure. Given their technical nature, I do not 
propose to say much more about them, but I 
would be happy to provide further details, if 
members so wish. 

I move amendment 41. 

Amendment 41 agreed to. 

Amendment 42 moved—[Alex Neil]—and 
agreed to. 

Section 8, as amended, agreed to. 

The Convener: I thank the minister and his 
officials for their help this morning. We will take a 
five-minute break at this point, so that the minister 
and his officials can be replaced by Fergus Ewing 
and his officials. 

10:51 
Meeting suspended. 

10:58 
On resuming— 

Section 9—Certificate for sequestration 

The Convener: I welcome the minister and his 
officials.  

Amendment 43, in the name of the minister, is 
grouped with amendment 44.  

The Minister for Community Safety (Fergus 
Ewing): Good morning. Amendments 43 and 44 
provide a redrafted section 9 in response to 
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concerns that were raised by stakeholders, mainly 
from the insolvency sector.  

Before I speak directly to the amendments, it 
might be helpful to recall the original intention 
behind section 9, which was to extend the debt 
relief offered by bankruptcy through the creation of 
a new certificate for sequestration. It was 
envisaged that that would be a last resort for a 
small group of debtors who were not able to 
access bankruptcy through existing routes, such 
as home owners with limited equity who would not 
qualify through the low-income, low-assets route 
and were unable to establish apparent insolvency.  

11:00 
At the time, we considered that a debtor who 

was unable to demonstrate apparent insolvency 
was also likely to have limited means to contribute 
to the cost of administering their estate. 
Accordingly, the bill originally provided that, in 
bankruptcy cases that were awarded on the basis 
of a certificate, the Accountant in Bankruptcy 
would be deemed to be appointed as the trustee. 
However, I have been persuaded by the argument 
that a debtor should be able to choose the trustee 
in certificated bankruptcy cases. That means that, 
where an insolvency practitioner has started to 
work with the debtor in providing advice, it will be 
possible for them to continue that role into 
sequestration.  

The Scottish Government acknowledges and 
wants to support the valuable role that insolvency 
practitioners play in advising and supporting 
debtors. At stage 1, therefore, I committed to 
members, in particular David McLetchie, that I 
would lodge an amendment that would allow 
insolvency practitioners to act as trustees in 
bankruptcy cases that are based on the new 
certificate. 

Amendment 43 will remove the deemed 
appointment of the Accountant in Bankruptcy as 
trustee in such cases and will allow debtors to 
choose an insolvency practitioner to act as their 
trustee in bankruptcy. In evidence to the 
committee, creditors said that they were content 
for insolvency practitioners to be appointed as 
trustees. Amendment 43 is therefore widely 
supported. 

Amendment 44 is a minor consequential 
amendment. It clarifies that references to “the 
1985 act” in section 9 are to the Bankruptcy 
(Scotland) Act 1985. 

I move amendment 43. 

David McLetchie (Edinburgh Pentlands) 
(Con): I welcome amendments 43 and 44, which 
have been lodged in response to criticisms of 
section 9 that were made in the committee’s report 

and by many insolvency practitioners. The seeking 
of consensus among all interested parties on key 
provisions of the bill is welcome, and I trust that 
such an approach will be applied to other sections 
that we will consider. 

Fergus Ewing: I am happy to have Mr 
McLetchie’s support. We seek consensus 
wherever we can find it. As I think that he has 
argued robustly in the past, consensus is not and 
should not be a sine qua non of proceeding. Be 
that as it may, I took considerable steps to follow 
the committee’s advice and to take into account 
the views that it expressed at stage 1 and in its 
report, and I have done substantial work with 
insolvency practitioners’ representatives to 
achieve a result that I think has their approval. I 
am grateful for that response. 

Amendment 43 agreed to. 

Amendment 44 moved—[Fergus Ewing]—and 
agreed to. 

The Convener: Amendment 45, in the name of 
the minister, is in a group on its own. 

Fergus Ewing: Amendment 45 aims to 
preserve the current law, so that a debtor can still 
choose to apply for an award of sequestration on 
the basis of their trust deed being prevented from 
becoming protected because creditors have 
objected or not agreed to the trust deed terms. 
The bill as drafted would have repealed the so-
called failed trust deed route to bankruptcy, which 
would have been superseded when the new 
certificate for sequestration came into effect. 
However, at stage 1, the Institute of Chartered 
Accountants of Scotland and other insolvency 
practitioners expressed concern that debtors 
should continue to be able to apply for an award of 
sequestration using that route. During the stage 1 
debate, I confirmed to members, in particular 
David McLetchie, that the Government would 
lodge an amendment that would address such 
concerns. 

The Scottish Government recognises the 
valuable role of insolvency practitioners in advising 
and supporting debtors, and agrees that continuity 
in the provision of that advice may be an important 
issue for debtors. In lodging amendment 45, I 
have ensured the preservation of such continuity 
in cases in which insolvency practitioners have not 
been able to complete a protected trust deed, but 
the debtor wishes them to carry that work through 
to sequestration. I have given assurances that we 
would make it clear that our aim is not to remove 
work from insolvency practitioners. The 
amendment follows through those assurances and 
addresses the concerns that stakeholders have 
expressed. 

I move amendment 45. 
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David McLetchie: Again, I thank the minister for 
lodging amendment 45, which addresses 
concerns that were expressed by the committee in 
its report and during the stage 1 debate. The 
minister is to be commended for taking those 
concerns on board. 

Fergus Ewing: I am grateful for Mr McLetchie’s 
comments, and thank everyone in the insolvency 
profession—in ICAS and the west of Scotland 
insolvency practitioners forum, as well as 
individual IPs—who engaged with us at great 
length. Following the committee’s advice and 
recommendations at stage 1, I engaged in a 
debate and discussion in a public forum that was 
of considerable use in allaying some of the fears 
that no doubt existed early on, as we heard at 
stage 1. I promised to lodge an amendment, and 
the profession saw that as a significant assurance 
of our intent and an opportunity to remove the 
worry that we would take certain steps to take 
work away from insolvency practitioners. It was 
never our intention to do that. 

I thank the convener for giving me the 
opportunity to say that for the record. 

Amendment 45 agreed to. 

The Convener: Amendment 46, in the name of 
Fergus Ewing, is grouped with amendments 47 to 
49. 

Fergus Ewing: Amendments 46 to 49 relate to 
the procedures in which a certificate for 
sequestration is used. Amendment 46 alters the 
definition of “the prescribed period” as it appears 
in section 9, which limits the time within which an 
application for bankruptcy under the new 
certificated route can be made. As currently 
drafted, the prescribed period effectively prevents 
the debtor from applying for bankruptcy on the 
same day on which the certificate is granted. 
Following further discussions with Citizens Advice 
Scotland and Money Advice Scotland, we 
acknowledge that, in practice, the authorised 
person may wish to sign a certificate and assist a 
debtor in completing their application for 
bankruptcy at the same time. Amendment 46 is a 
practical amendment that allows the debtor to be 
assisted with the entire certificated bankruptcy 
process on the same day, if required. That will 
allow the certificated process to be more 
streamlined, and it is welcomed by the money 
advice sector. 

Amendments 47 and 48 clarify that a certificate 
for sequestration is to be granted based on 
evidence that is submitted by the debtor—for 
example, demands for payment by creditors, 
documents of debt such as hire purchase 
contracts, IOUs, court decrees, bills, invoices, 
bank statements and pay slips—which proves that 
they are unable to pay their debts as they become 

due. As currently drafted, the procedures for 
granting a certificate provide that the authorised 
person is to decide whether to grant it if, in their 
opinion, the debtor cannot pay their debts as they 
fall due, and they are satisfied to that effect. 
Citizens Advice Scotland and some insolvency 
practitioners expressed concerns that the granting 
of a certificate based on the authorised person’s 
opinion may be open to abuse. The amendments 
clarify that it is not the responsibility of the 
authorised person to demonstrate that the debtor 
is unable to pay their debts as they become due, 
but, rather, to make a decision whether to grant a 
certificate based on whether the requisite 
evidence has been presented to them. 

Amendment 49 removes the Scottish ministers’ 
ability to add further conditions that must be met 
before a debtor can apply for a certificate. In light 
of the Subordinate Legislation Committee’s report, 
we consider that there are sufficient provisions in 
section 9 to cover our requirements adequately 
and that, as a result, no further powers to specify 
additional conditions are necessary. 

I move amendment 46. 

David McLetchie: I have some concerns about 
amendment 48, which is designed to remove the 
requirement for the authorised person to be 
“satisfied that the debtor is unable to pay debts”. 

It substitutes for that a requirement for the debtor 
to “demonstrate” that they are unable to pay debts. 

The amendment raises an important point of 
principle. Sequestration grants the debtor debt 
relief—a very important relief in law and not 
something to be acquired on the basis of mere 
assertion. The use of the word “demonstrate” in 
this context represents a significant weakening of 
the onus or burden of proof by comparison with 
the provision in the bill as introduced, where it is 
the authorised person who is supervising the 
whole process who has to be “satisfied”. 

Interestingly, the minister managed to slip from 
the word “demonstrate” to the word “proves” in his 
remarks. However, “prove” is not in the proposed 
legislation. The debtor does not have to prove that 
he or she is unable to pay their debts; under 
amendment 48, they merely have to demonstrate 
that. That is a far lower test. Many people can 
demonstrate many things, but that falls far short of 
legal proof, and it is little more than assertion. 

If the balance of the law requires the authorised 
person to be satisfied, it is the responsibility of the 
person who is supervising the process to examine 
all the evidence, including the assertions and 
demonstrations given by the debtor who is seeking 
the relief that comes from sequestration, and on 
that basis to make a professional judgment—
which such authorised persons should be able to 
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make—that, based on consideration of their 
financial circumstances, the debtor indeed merits 
the protection of sequestration. 

For that reason I think that the onus in the bill as 
introduced was absolutely correct, and that the 
weakening and softening of the position by 
amendment 48 seriously undermine the whole 
balance of the law. The committee should 
therefore reject that amendment. 

Fergus Ewing: I have listened with care to what 
Mr McLetchie has said, although I respectfully 
disagree with his analysis of the law. 

As I understand it, Citizens Advice Scotland was 
concerned that the original wording in the bill 
would mean that debt advisers in citizens advice 
bureaux who were dealing with clients with debt 
problems so serious that they faced sequestration 
would be put in a position of having to express a 
personal opinion or view about whether or not 
sequestration was a remedy open to the debtor. 

Whether or not a debtor is entitled to be 
sequestrated is a matter of fact in relation to the 
debtor’s assets and debts. Basically, if a debtor is 
unable to pay his debts as they fall due, he can 
prove apparent insolvency. Citizens Advice 
Scotland was concerned that its advisers, who act 
free of charge, might be put in a position of taking 
on personal legal responsibility and that therefore 
they could face legal action if it was argued that 
the opinion that they had formed, as individuals, 
was wrong. Citizens Advice Scotland was right to 
express concern about that. 

Whether or not someone is entitled to 
sequestration should be determined not according 
to a subjective test but according to an objective 
test. We therefore agreed with CAS’s 
representations to us that the wording that 
required it to form an opinion placed on it an 
inappropriate task that could lead to individuals at 
a CAB who were simply trying to help people in 
debt facing possible action in future. As members 
will appreciate, those who approach a CAB and 
others for advice about debt in relation to 
sequestration tend to be in a parlous financial 
position; they do not go to the CAB because they 
are sitting pretty financially but because they are in 
a serious financial situation. Whether or not a 
debtor is unable to pay debts as they become due 
is a matter of fact. 

11:15 
I point out to Mr McLetchie that, under 

insolvency law in general, the onus is on the 
debtor, who is alone responsible for providing 
information about his financial affairs. Who else 
could provide it? The debtor is aware of his 
financial affairs, and it is his responsibility to 
provide information about them and to provide a 

complete and comprehensive list of assets and 
debts to his trustee. I know that because I spent 
many years trying to represent debtors who had 
failed to provide a trustee in sequestration with all 
details of their assets and who faced criminal 
charges for not providing a truthful, honest, 
complete and comprehensive account of their 
affairs. The debtor must be honest, as only he can 
provide information about what he owns and 
owes. 

It would be completely wrong for us to seek in 
any way to transfer the onus of responsibility, or to 
allow it to be transferred, from the debtor, on 
whom it rightly rests, to those who are working in 
citizens advice bureaux throughout the land, free 
of charge and on a voluntary basis, to help people 
who are in debt. That is why we have lodged 
amendment 48 and why we hope that members 
may be persuaded to support it. I understand that 
Mr McLetchie has the right to probe these points, 
but it appears to us, as a matter of law, that his 
arguments are not solidly based. 

Amendment 46 agreed to. 

Amendment 47 moved—[Fergus Ewing]—and 
agreed to. 

Amendment 48 moved—[Fergus Ewing]. 

The Convener: That question is, that 
amendment 48 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

AGAINST 
McLetchie, David (Edinburgh Pentlands) (Con) 

The Convener: The result of the division is: For 
7, Against 1, Abstentions 0. 

Amendment 48 agreed to. 

Amendment 49 moved—[Fergus Ewing]—and 
agreed to. 

Section 9, as amended, agreed to. 

Section 10—Trust deeds 

The Convener: Amendment 50, in the name of 
the minister, is grouped with amendments 59 and 
52. 

Fergus Ewing: I will begin with amendment 52, 
as it is a minor consequential amendment arising 
from amendment 50. Amendment 52 removes the 
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affirmative procedure that is proposed for the 
power of the Scottish ministers to prescribe further 
classes of property that may be excluded from the 
definition of a trust deed. That is a consequential 
change, as amendment 50 removes the power. 

Section 10 as drafted provides a new definition 
of “trust deed” that allows for the exclusion of 
assets and creditors from a trust deed. Such a 
trust deed may become a protected trust deed. 
We have taken to heart the committee’s 
recommendation in its stage 1 report, especially in 
paragraphs 208 and 209, that we engage further 
in discussion with stakeholders, especially 
insolvency practitioners, and consider amending 
the bill at stage 2 in the light of those discussions 
and deliberations. We have had extensive 
dialogue with the Institute of Chartered 
Accountants of Scotland, individual insolvency 
practitioners, west of Scotland insolvency 
practitioners, the Law Society of Scotland, Citizens 
Advice Scotland and Money Advice Scotland. Our 
amendments now deliver clarity and address 
effectively the concerns that were raised by 
stakeholders. 

I will explain briefly why we believe that section 
10 is so important. The Scottish Government 
remains committed to change that will help to 
protect home owners and debtors in the current 
recession. Section 10 will allow the Scottish 
system of protected trust deeds a flexibility that 
our law currently lacks. The English equivalent of 
the trust deed, the individual voluntary 
arrangement, allows the home to be excluded and, 
like section 10, allows the creditors to veto the 
exclusion. Section 10 will give our law in Scotland 
a similar flexibility to that which is enjoyed south of 
the border. It will extend debtors’ rights by allowing 
them to propose an arrangement that protects 
their home and which the law does not permit 
currently. 

We consider the introduction of section 10 to be 
a proactive measure that will offer considerable 
protection to debtors who have little or no equity or 
value in their home. It will allow debtors to exclude 
their homes, with the consent of creditors, from a 
trust deed, giving them security without the threat 
of homelessness hanging over them, possibly for 
the duration of their trust deed. Section 10 will 
therefore allow debtors who are home owners, 
often with families, to establish at the outset of the 
trust deed process that they will not require to lose 
their home and they will be able to obtain the huge 
relief of knowing that their home is thereby secure. 
When people have serious debt problems, timing 
is crucial to allow the issue of future occupation of 
the home to be resolved at the beginning. It 
removes a potentially protracted period of 
uncertainty and takes a massive weight of worry 
and tension from the debtor and, where 
appropriate, the debtor’s family. For example, a 

debtor might be married with children of school 
age. Very often, the loss of a home where the 
debtor is required to remove himself, his partner 
and his family will also mean the children having to 
move to another school. That can be hugely 
disruptive to the education of the debtor’s children 
and to their general welfare. Section 10 will give 
the debtor, where he is able to pay the mortgage, 
an improved opportunity to prevent all that 
disruption and uncertainty. 

Those are real-life scenarios that, along with 
other examples of hardship, have been cited by 
Citizens Advice Scotland in its submission to 
committee members. Citizens Advice Scotland 
strongly supports section 10 and believes it to be 
of real benefit to its clients. I contend that if there 
is any one organisation in Scotland that 
understands the problems of debt and the 
hardship that it causes for the people of Scotland, 
it is Citizens Advice Scotland. It provides a 
comprehensive service to the people of Scotland, 
free of charge. 

Delaying the introduction of the section 10 
provisions could result in thousands of people 
losing their homes unnecessarily. The Scottish 
Government had envisaged that section 10 would 
be used principally in relation to the debtor’s 
home, which would mean that to exclude the 
home from the trust deed would primarily require 
the consent of any creditor holding a security over 
the home to be excluded from the trust deed. 
Following discussions with and evidence from 
stakeholders, including the Scottish Law 
Commission and ICAS, we acknowledge the value 
of making our intention plain in the bill and thereby 
confining the provision of exclusion to that one 
class of asset—the home. Amendment 50, 
therefore, restricts the class of assets that may be 
excluded from a trust deed to the whole or part of 
the debtor’s dwelling-house, which is his or her 
sole or main residence. It also restricts the 
category of creditors who may be excluded from 
the trust deed to those who hold a security over a 
debtor’s dwelling-house and who have agreed not 
to make a claim at the debtor’s request. In doing 
that, the amendment clarifies the process by which 
assets are excluded from a trust deed on the one 
hand and the process by which creditors are 
excluded on the other. 

In amendment 50, the proposed inclusion of the 
definition of “debtor’s dwellinghouse” in place of 
“family home” is the result of engagement with a 
cross-section of stakeholders. I acknowledge that 
that might create another definition of the word 
“home”, but I also think that the move will bring 
many advantages. First, in response to evidence 
from Money Advice Scotland and Citizens Advice 
Scotland, we thought it important to develop a 
definition that could include single people and 
cover, for example, young people and the elderly. 
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According to the money advice sector, increasing 
numbers of single people are experiencing 
difficulties with debt, and I believe that our 
response is appropriate and proportionate. 

Secondly, the definition of “debtor’s 
dwellinghouse” for the purposes of this bill ensures 
that only the debtor’s sole or main residence is 
protected, not land that might be sold separately 
and have a value to the estate. Moreover, the 
definition does not allow for the exclusion of more 
than one property from the trust deed. It might 
seem unlikely that a debtor would own more than 
one property, but they might in fact have an 
interest in different properties as a result of, say, 
divorce and/or remarriage. Finally, lay people 
more easily understand the concept of the 
“debtor’s dwellinghouse” as sole or main 
residence. As a result, the new definition provides 
a clearer and more robust statement of the class 
of property that can be excluded and directly 
addresses stakeholders’ concerns. 

Recent press articles about the number of home 
owners seeking money advice and debt relief have 
shown how the recession is beginning to impact 
on the people of Scotland. Over the coming 
months, I am sure that many constituents will be 
calling at our surgeries, looking for guidance and 
help on this matter, and I encourage members to 
recognise that amendment 50 addresses 
effectively the majority of concerns that 
stakeholders have raised. In view of that, I ask 
David McLetchie not to move amendment 59; if he 
moves the amendment, I encourage the 
committee to reject it. 

I move amendment 50. 

David McLetchie: It is fair to say that the 
process of consultation on part 2 has been fiercely 
criticised for its inadequacy. It is also fair to point 
out that, in response to some of those criticisms, 
the Government has lodged amendments or given 
assurances that have resolved certain standing 
issues about sections 9, 11 and 12. 

However, I regret to say that, even with the 
amendment that the minister has proposed this 
morning, section 10 remains beyond redemption. 
The minister said that amendment 50 delivers 
clarity and addresses concerns. It does not, and 
there remains a complete lack of consensus 
among professionals in insolvency practice on the 
merits of section 10. Indeed, just this morning, the 
committee received from the Institute of Chartered 
Accountants of Scotland, which has been heavily 
involved in the process from the start, a 
submission demonstrating in great detail how, 
even as amended in the way that the minister has 
proposed, section 10 is still riddled with 
unresolved technical anomalies and inequities. 

The fact is that there was no consensus on this 
matter in the debt action forum, whose report was 
the supposed genesis of these proposals. Indeed, 
the forum recommended a fuller public 
consultation on issues related to debt and the 
family home. However, the Government, 
determined to accelerate the bill’s introduction to 
Parliament, did not undertake such a consultation. 
Moreover, the consultations that the Government 
undertook following the publication of the debt 
action forum’s report did not yield a better degree 
of consensus. Clearly this measure was not 
specifically discussed or supported, despite all the 
sophistry and equivocal language that the 
Government has employed with the committee 
and others to try to demonstrate that it had been. 

The fact is that the appropriate context for 
discussion and resolution of the policy issues that 
section 10 raises is a wider consultation on the 
subject of debt, the family home and protected 
trust deeds, which the Government promised to 
undertake this year. As was said in evidence to 
the committee and as was highlighted in the 
committee’s report, by legislating in isolation in 
section 10 for the position of the family home in 
relation to protected trust deeds, we risk putting 
the whole system seriously “out of kilter”, as the 
Law Society of Scotland said in its written 
submission to the committee—and for what? 

11:30 
Section 10 as drafted does not give debtors any 

more legal protection than they currently enjoy, 
because, as the minister has repeatedly told the 
committee and Parliament, the exclusion of the 
family home can take place only with the consent 
of creditors. Debtors will have no more rights that 
are legally enforceable at their instance than they 
presently enjoy. It was interesting that the minister 
did not use the term “legal right”; rather, in that 
equivocal way with which we have become 
familiar in discussions on the bill, he used the term 
“improved opportunity”. It is a gross exaggeration 
to say, as the minister did, that without section 10 
thousands of people will lose their homes 
unnecessarily. There is no substance to that 
whatsoever. 

The bill was introduced to Parliament by 
ministers without the full consultation that is 
normally required for measures that are brought 
before the Parliament, because it was maintained 
that the provisions in the bill were a matter of 
urgency and had to be enacted to deal with the 
threat of a rising tide of repossessions that would 
threaten the security of many people who might 
otherwise be able to remain in their family home. 
However, section 10 is not necessary to achieve 
that policy objective. We can certainly accept that 
the measures in part 1 facilitate that objective and 
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that the modest provision in section 11 goes some 
way towards that objective in extending the courts’ 
discretion to consider matters. However, as the 
debt action forum acknowledged, that is not true of 
section 10. 

In our consideration of the bill so far, we have 
achieved a situation whereby, without section 10, 
the measures in the bill, as amended by our 
proceedings today, could go to the Parliament for 
final approval with the approval and blessing of all 
the interested parties who have been involved in 
the process from the outset, including all those 
who participated in the debt action forum, and—I 
believe—with cross-party support in the chamber. 
However, that is still not the case with section 10, 
which is a measure that is out of place and out of 
kilter with the bill. As Cathy Jamieson said, 
appropriately, in her speech in Parliament at stage 
1, section 10 is a provision that should have been 
repelled as extraneous to the core and purpose of 
the bill. Section 10 should not be rejected for ever 
and a day, but it should be rejected now so that it 
can be considered in its proper context, which is 
the wider consultation that we were promised at 
the outset. If we do that, we can ultimately reform 
the law for the better without prejudicing the rights 
of home owners or people in financial distress. 

Bob Doris: I have a few comments on Mr 
McLetchie’s amendment 59, which would remove 
section 10. I listened with interest to Mr McLetchie 
and the minister, and I was struck by the fact that 
there is an individual voluntary arrangement in 
England that means that there is no legal barrier to 
someone’s property being excluded from the 
equivalent of a protected trust deed. 

Mr McLetchie said that section 10 would not 
extend legal rights, but it will remove a legal 
barrier that exists in Scotland. We should be 
thinking about best practice elsewhere in the 
United Kingdom and the world and, if there is in 
England a provision that means that there is no 
legal restriction to the exclusion of a property, we 
should be moving towards that.  

Mr McLetchie referred to Cathy Jamieson’s 
remarks about section 10 not being part of the 
central core and purpose of the bill. I ask members 
to decide whether it is desirable to remove a legal 
barrier from home owners who are in trouble with 
their finances and who seek to protect their home. 
Even if creditors decide that it would be desirable 
to exclude a family home from a protected trust 
deed, they are forbidden by law from doing that. 
Section 10 would remove that barrier. I am grateful 
for the Government’s clarification of that matter in 
section 10. I ask members to reject amendment 59 
and to support the other amendments in the 
group, which clarify the section. 

Mary Mulligan: The committee clearly faces a 
dilemma. The minister made a sound argument for 

wanting to support debtors, particularly in relation 
to protecting their home, residence, dwelling-
house or whatever we want to call it. I do not think 
that anyone on the committee would disagree with 
him in that regard. However, we have a difficulty in 
deciding whether section 10, even with the 
amendments that the minister has helpfully 
lodged, will achieve that aim. 

I listened carefully to the minister and David 
McLetchie, and it seems to me that the argument 
revolves around the question of what the creditor 
will accept with regard to the trust deed. Section 
10 does not change the present situation with 
regard to that agreement. The submission that we 
received this morning from the Institute of 
Chartered Accountants of Scotland suggests that 
section 10 does not improve the situation for the 
debtors and could, in fact, make it worse because, 
when there is a dispute around what constitutes 
the family home and second homes are included, 
the family could end up losing out. Therefore, I am 
not convinced that we are taking the right step with 
regard to section 10. 

I hear what the minister says about section 10 
having received strong support from Citizens 
Advice Scotland; I welcome that, because I 
appreciate that the organisation deals with 
individuals who are in the circumstances that the 
section addresses. However, I do not know 
whether Citizens Advice Scotland has answered 
the concerns that have been raised about whether 
section 10 will achieve the aims and whether it has 
unintended consequences.  

At stage 1, we discussed whether sufficient 
consultation had taken place on the matter. 
Concerns have been expressed about that. The 
debate between the minister and David McLetchie 
shows that there is still no consensus. The 
problem for committee members is that this is not 
just a debate in which we voice our opinions, but a 
debate that will result in legislation being made. 
None of us wants to be in a situation in which not 
only do we fail to achieve what we are seeking to 
achieve but we create a system that makes things 
more difficult for the debtors whom we are trying to 
support. We still need to hear something from the 
minister that answers David McLetchie’s points 
and convinces us that we need to make this 
decision today rather than putting it off until future 
legislation can be brought to the Parliament. 

We know that there are people who are in the 
circumstances that we are discussing, but there 
seems to be a question about how many of them 
will be protected. Information about that would 
sway me with regard to whether I think that we 
need to progress the proposal at this stage, so I 
would appreciate further clarification of that point, 
too. 
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Fergus Ewing: I thank members for contributing 
to the debate. Mr McLetchie began by referring to 
the criticism that was made at stage 1. There were 
criticisms from one stakeholder especially—
ICAS—but we have addressed them effectively. 
We have also listened to and taken to heart what 
the committee said and recommended in its 
report, as I indicated in the stage 1 debate. 
However, it is time to move on from that and 
decide whether what we propose today is correct 
and will help people who face losing their homes. I 
have no hesitation in inviting members to the view 
that section 10 will be essential to bring some 
peace of mind to debtors about their homes. 

Mr McLetchie said that I was shying away from 
using the term “legal right” and that section 10 
would confer a legal right upon debtors. I have had 
some advice from Professor George Gretton, an 
expert in the field, who has confirmed to me that it 
will provide debtors with a right to have the 
opportunity to be considered. It is, if you like, a 
conditional right, but the law is not always as 
simple as we might wish it to be. 

However, that is perhaps not the most important 
point. Mary Mulligan raised a number of questions, 
and I am happy to endeavour to answer them, as 
well as Mr McLetchie’s other points. 

Members commented on the levels of support. 
There is strong support from Citizens Advice 
Scotland. The Scottish Association of Law Centres 
also supports the section in writing. Those 
organisations deal with the type of clients who are 
likely to need to avail themselves of the protection 
that section 10 provides. Max Recovery, a debt 
collection agency, has indicated its support, and 
some insolvency practitioners also recognise that 
section 10 could offer valuable help to debtors. It 
would be invidious to name names, but we have 
had support from individual insolvency 
practitioners. 

Only one stakeholder has recommended the 
removal of section 10 from the bill—that is, ICAS. 
We are not aware of any other creditor bodies that 
have advocated that approach. The Law Society 
of Scotland expressed concerns about 
clarification, and technical aspects, of the 
exclusion of creditors, but we understand that it 
welcomes the clarification that the amendments 
that we are debating provide. Therefore, it is fair to 
say that the Law Society recognises that we have 
brought clarity, contrary to what Mr McLetchie 
suggested. 

I will address the reasons why it is essential that 
amendment 50 should be agreed to. In the briefing 
that it has sent to members, Citizens Advice 
Scotland alludes to the reason why section 10 
should enjoy their support. First, it will ensure, at 
the beginning of the trust deed, that the client has 
the certainty of knowing whether their home is 

included. Timing is key in debt. From our 
experiences of assisting constituents, we probably 
all know that, if a debtor does not take action, it 
becomes too late to do anything after a certain 
stage. Timing is also key in that, at least in my 
recollection of practice, debtors face huge anxiety 
and worry—usually vicariously for the effects that 
the debt may have on their family—and there is no 
greater anxiety than the threat of the loss of a 
home. Any measure that introduces the 
opportunity to remove that anxiety, worry and 
stress at the earliest opportunity is surely to be 
welcomed. 

11:45 
Citizens Advice Scotland points out that section 

10 should help debtors who have little or no equity 
in their homes, where it would not be financially 
viable to sell the home, nor would there be any 
purpose in doing so. CAS argues that the 
provision would avoid the need for clients to suffer 
the costs of moving home, and to move 
themselves and other members of their 
household, which could lead to the loss of a 
support network from family members who may be 
near at hand, the need for children to change 
schools and difficulties in getting to and from work. 
Those are the practical real-life difficulties for 
people who face the prospect of losing their home 
in circumstances in which—I emphasise—the 
debtor is able and willing to seek to maintain 
mortgage payments. 

Citizens Advice Scotland has further advised 
that clients who have adapted their properties for 
disabilities are reassured, under section 10, that 
their home may not have to be automatically 
included in trust deeds. 

David McLetchie and Mary Mulligan argued that 
the proposal in section 10 is entirely dependent on 
the position of creditors, and should therefore, in 
Mr McLetchie’s eyes, be discounted as not 
constituting a demonstrable benefit—which I 
believe it does—to home owners. 

I invite members to focus on the scenario in 
which section 10 will apply. It will apply where 
there is low or no equity: where the house, on 
paper, may be worth a couple of thousand quid 
more than the accumulated mortgage, but where 
in practice, if someone had to sell the house 
tomorrow, they would probably not receive enough 
to pay off the mortgage. In those circumstances, 
the secured creditor has nothing to lose by 
agreeing to exclude the asset, and potentially 
everything to gain. 

The respectable and responsible secured 
creditors with which we as a Government have 
engaged assure us that eviction is the last resort. 
They do not want to evict people unnecessarily—
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in fact, some of them even said that they give 
points to the lawyers who act for them if those 
lawyers can effect a solution that avoids an 
eviction. 

The solution in section 10 allows those secured 
creditors another way to seek to avoid eviction. If 
secured creditors were to proceed to eviction, they 
may well—particularly in the current distressed 
property market—incur a huge loss rather than 
realise the paper value of a property. Amendment 
50 makes clear that we are applying the vehicle 
only to secured creditors, which is a condition that 
ICAS specifically sought. Secured creditors have 
not only nothing to lose, but potentially everything 
to gain as they can avoid taking a big hit in the 
event of a forced sale. 

I wanted to make that point at some length, 
convener, because Mary Mulligan and David 
McLetchie indicated that that was a significant 
point in their reasoning process. 

I claimed that potentially thousands of people 
would be affected. We do not have the luxury of 
perfect foresight, and none of us can say exactly 
how many people will be affected, but I can say 
with certainty that if we do not include section 10 
in the bill, there will be no possible protection 
afforded by it. That opportunity will not exist, and it 
will not be possible to bring forward that legislation 
in time to help people who will, in the interim, 
become the victims of the recession. 

For all those reasons, I invite members to 
support the amendments. I have not received the 
communication from ICAS that members have 
apparently received today. However, we received 
from ICAS a list of points, which consist of 
somewhat technical objections and alleged 
anomalies. I have gone through those points one 
by one, and we will continue to engage with ICAS. 

I assure members that I am completely satisfied, 
after detailed briefing from officials and a lengthy 
discussion, that none of the points that ICAS has 
raised—at least none of those points that it has 
raised with us, which I believe are the same points 
that members have seen today, as they were 
raised with us just last week or fairly recently—has 
any merit. All of them either raise worries that I 
respectfully suggest are not real concerns at all or 
are matters that will be dealt with in the normal 
course of secondary legislation or in guidance that 
is issued by the Accountant in Bankruptcy. 

I have a list of those points with me and I am 
ready to go through them painstakingly, one by 
one, but rather than extend my submission by 30 
minutes, I will just say that we are absolutely 
satisfied that those are technical matters that 
should not and do not mean that section 10 is 
flawed or will create any anomalies. 

For those reasons, I hope that members are 
persuaded that we have sought to listen to the 
committee and have acted on its advice, and that 
they are prepared to give amendment 50 their 
support. 

Amendment 50 agreed to. 

Amendment 59 moved—[David McLetchie]. 

The Convener: The question is, that 
amendment 59 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
McLetchie, David (Edinburgh Pentlands) (Con) 

AGAINST 
Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 59 disagreed to. 

Section 10, as amended, agreed to. 

Section 11 agreed to. 

After section 11 
The Convener: Amendment 51, in the name of 

Pauline McNeill, is in a group on its own. 

Pauline McNeill (Glasgow Kelvin) (Lab): 
Amendment 51 deals with an issue that I had 
intended to raise at stage 1. I apologise to 
members for bringing it to their attention at stage 
2, but I had to withdraw from the stage 1 debate 
because of illness. Had that not been the case, I 
would have flagged up the matter then. I felt that 
today’s proceedings were too good an opportunity 
not to alert the committee to an issue that I think 
needs further examination. 

Amendment 51—which I thank the clerks for 
their assistance in drafting—seeks to limit the 
remuneration of trustees, in relation to which I 
strongly feel that there are issues that should at 
least be examined during the passage of the bill. It 
seeks to restrict the charges that an insolvency 
practitioner can apply when a debt is concluded so 
that they are proportionate to the original debt. It 
was quite tricky to come up with an amendment 
that does what I wanted it to do. I realise that 
amendment 51 is not perfect, but it allows me to 
speak to the issues. 

On the basis of recent experiences, it is my 
belief that, when they are referred to a private 
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insolvency practitioner, debtors can face fees that 
are excessive and unnecessary, certainly in 
comparison with the fees faced by those debtors 
whose sequestration is nominated to be dealt with 
by the Accountant in Bankruptcy. Given that the 
Scottish Parliament already regulates certain fees, 
such as fees for sheriff officers who are in private 
practice and lawyers’ legal aid fees, I do not 
believe that there is anything wrong in principle 
with the Parliament ensuring that its principles of 
fairness and transparency are applied when it 
comes to the fees that can be charged, particularly 
in relation to a small debt. 

I know that hard cases can make bad law, but I 
would like to give the committee—without 
providing details of the person concerned—the 
salient facts of a case that brings to light a number 
of issues. The case involves an unpaid council tax 
debt of £4,000, which should have been £3,000 if 
the single person discount—to which the person 
was entitled—had been applied. 

The matter was referred to a private insolvency 
practitioner and a trustee was appointed. The case 
involved a single creditor—Glasgow City 
Council—and an individual debtor, who discovered 
the sequestration through his bank, although I 
believe that such matters are advertised in the 
Edinburgh Gazette. He admits the debt and that 
he was at fault for incurring it, although his plea in 
mitigation is that difficult personal circumstances 
underlay his failure to address it. 

In just over a year, the £3,000/£4,000 debt 
concluded in a final debt of £24,000. It is fair to 
say that the trustee’s position is that my 
constituent was unco-operative; that said, my 
constituent claims that he was not served various 
notices. When he finally tried to settle the debt, he 
was advised that it had reached £24,000. I am still 
unclear on how the debt was arrived at. I asked for 
a breakdown, which showed that fees of in excess 
of £200 an hour had been charged to pursue this 
very simple debt. 

When I started to ask questions in relation to the 
Accountant in Bankruptcy, the debt seemed to 
spiral further. I was advised that any reference to 
the Accountant in Bankruptcy, who could audit the 
fees, would result in a further 17.5 per cent 
charge. Indeed, everything done thereafter 
seemed to incur a further charge, including a 
phone call that the insolvency practitioner made to 
advise me that that call—made to me in 
representing my constituent—would be charged 
for. That was the point at which alarm bells began 
to ring in my head on whether the system is fair 
and transparent. 

How can a council tax bill of £4,000—which 
should have been £3,000—end up with a debt to 
my constituent of £27,000, £20,000 plus of which 
is legal fees that were charged towards the end of 

the process? I find it difficult to understand how a 
charging regime for insolvency practitioners of this 
kind can be justified. Perhaps one could 
understand it if more than one creditor had been 
involved or the case had been a complex one.  

At the very least, there is need for parliamentary 
scrutiny of the level of insolvency practitioner fees. 
I know that such fees are the subject of an 
agreement by private insolvency practitioners, but 
the process is not regulated by any Parliament. If 
the debt had been referred instead to the 
Accountant in Bankruptcy, the fees would have 
been nowhere near the amount that the 
practitioner charged. I ask ministers to probe the 
system to establish whether it is fair in all 
circumstances and whether a limit should be set 
on the remuneration for trustees that bears 
relation to the original debt. 

I welcome any positive comments that the 
minister can make, at least in probing the issue 
and taking it further. 

I move amendment 51. 

Bob Doris: I thank Pauline McNeill for bringing 
the matter to the committee’s attention. It needs to 
be looked into. I am happy to be involved 
constructively in doing that with whoever—Pauline 
McNeill, the Government and the committee. It is 
scandalous that this can happen.  

I will not support the amendment for the sole 
reason that I want the issue to be tackled and 
given full and proper scrutiny; it should be looked 
at in the round. The committee, Government or 
someone has to do that.  

In trying to draw attention to the issue, Pauline 
McNeill has bolted it on to the bill, by way of her 
amendment. I appreciate why, but it is not the way 
in which to deal with the issue, which should be 
looked at in its own right. Again, I thank Pauline 
McNeill for bringing the issue to our attention. 

David McLetchie: As Bob Doris said, Pauline 
McNeill raises a serious issue. We should explore 
it, and I hope that the Government will take up the 
matter. The case that she highlighted is a 
disturbing one that merits scrutiny. We need to 
find any further examples and whether the practice 
justifies a measure of regulation. 

I agree with Mr Doris on what we should do with 
the amendment. I am mindful of Cathy Jamieson’s 
entreaty in the stage 1 debate to repel all 
boarders. As she said, we should not debate 
amendments that do not go to the core purpose of 
the bill. Regrettably, this was not followed in 
respect of section 10, but we can, nonetheless, 
apply the maxim and our good discipline to 
Pauline McNeill’s amendment. Having raised the 
issue—which she has done quite properly in an 
exploratory manner—I ask Pauline McNeill not to 
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press her amendment to the vote. As I said, the 
matter that she raised is worthy of further 
consideration by the Government and perhaps by 
this committee on another occasion. 

12:00 
Fergus Ewing: I acknowledge the thorough 

representation that Pauline McNeill has plainly 
provided to her constituent. It is appropriate for her 
to raise the issue as part of the bill process to 
stimulate discussion. That has already brought 
about cross-party recognition that the issue is 
serious. I thank her for the discussions that we 
had yesterday afternoon, which helped me to gain 
a fuller understanding of amendment 51. 

It would be helpful, particularly for those who are 
listening outwith the room, if I set out the 
Government’s formal response. Please excuse me 
if parts of what I say are of a somewhat technical 
nature. 

Amendment 51 seeks to limit the fees that are 
charged by trustees in sequestration cases to a 
proportion of the value of the original debt, on the 
assumption, we presume, that more funds would 
be realised for the benefit of creditors. The 
proposal is based on the circumstances of a 
particular case, as Pauline McNeill helpfully 
outlined, and the case has been highlighted to the 
Accountant in Bankruptcy. The fees in the case 
were of the order of £12,000 or £13,000, although 
I should say that the element of those fees that 
were charged by the Accountant in Bankruptcy 
came to £1,204 in total. 

The Government’s position on fees for trustees 
in sequestration cases remains in line with the 
current policy. Fees for the valuable services that 
the Accountant in Bankruptcy provides are already 
prescribed by regulation, which is of course 
subject to parliamentary control and in line with the 
efficient delivery of public services. Fees that are 
charged by trustees in private practice are decided 
on a commercial basis and vary widely throughout 
the profession. Numerous safeguards in the 
Bankruptcy (Scotland) Act 1985 allow a debtor to 
appeal in sequestration cases. To name a few, the 
debtor can appeal against a decision of his 
trustee, the trustee’s accounts or his fees. I think 
that I am right in saying that the debtor has a right 
to appeal against the level of fees. However, my 
understanding is that the remedy is used very 
rarely, although I do not have statistics to back 
that up. 

I am concerned that, in practice, several 
negative and unintended consequences would 
flow from amendment 51 and that the intention of 
releasing increased funds for creditors might not in 
fact be realised. First, there is a potential 
increased cost to the public purse. The Accountant 

in Bankruptcy’s fees and hourly rates are set by 
the Bankruptcy Fees (Scotland) Regulations 1993 
in cases in which the Accountant in Bankruptcy is 
trustee. If fees were capped and the cost of work 
to administer a case exceeded the maximum level, 
the cost of carrying out that additional work would 
be met by the public purse. The measure would 
result in an increase in the resources that are 
required to fund the agency, and the taxpayer 
would have to foot that extra bill. 

Furthermore, it is unlikely that any insolvency 
practitioner would agree to act as trustee in a case 
in which the debtor had little in the way of 
liabilities. In the case on which amendment 51 is 
based, the debtor owed only £4,000. I accept that 
Pauline McNeill has lodged an enabling 
amendment that does not specify the particular 
percentage that should be the cap, but if the fee 
was capped at, say, 10 per cent, the fee in that 
case would have been £400. That would be 
insufficient to cover an insolvency practitioner’s 
costs and could lead to an increase in cases in 
which the Accountant in Bankruptcy acted as 
trustee. I accept that that argument rests entirely 
on the percentage that is applied and that a 
debate on that has not yet taken place. However, 
the amendment might result in an additional draw 
on public funds to cover costs. 

Secondly, essential work would not be done in 
many sequestration cases. It can be difficult to 
predict at the outset how a case will progress. 
Progress is not necessarily determined by the 
value of the original debt. The work in a 
sequestration is not necessarily proportionate to 
the amount of debt—there can be a lot of work in a 
case involving small debts and little work in a case 
involving debts of high value. Costs might rise as a 
result of a lack of co-operation by the debtor. The 
fee in sequestration cases is currently determined 
with regard to work that is reasonably undertaken 
and the trustee’s level of responsibility in 
administering the estate. That enables trustees to 
undertake work in discharging their duty and to 
receive reasonable recompense in return. 

Any blanket or arbitrary maximum limit might in 
practice bear no relation to the work that needs to 
be undertaken. A fee system that is based on a 
maximum level might lead to that level being seen 
as the norm. In high-level cases, there might be a 
temptation to work to the maximum fee level that 
is permitted as opposed to that which is directly 
related to work reasonably undertaken. 

Thirdly, the trustees may maximise expense. 
Placing limits only on fees means that debtors will 
remain liable for what can be quite considerable 
expenses and other outlays. Expenses may be 
maximised by the trustee in a bid to negate the 
effect of the cap on their fees. 
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Fourthly, limiting fees could risk inviting debtor 
manipulation. If a debtor is aware at the outset 
that, irrespective of the volume of work that the 
trustee undertakes, his estate cannot be charged 
more than a percentage of his debt, there is a risk 
that the debtor will refuse to co-operate and 
deliberately escalate the fees to manipulate the 
system, safe in the knowledge that that work 
cannot be charged for. By refusing to co-operate 
with the trustee, it would be relatively easy for the 
debtor to add considerably to the trustee’s 
workload so that, for example, the trustee is faced 
with demanding a judicial examination of the 
debtor, which is an extremely expensive process. 
That might also prevent insolvency practitioners 
from carrying out necessary work such as 
obtaining a contribution from the debtor’s income, 
which is an important part of the trustee’s work in 
sequestration when the debtor should be making a 
contribution towards repayment of the debts owed 
to his creditors from his surplus income. If there 
was a fixed fee, a cunning, sly debtor could seek 
to manipulate the system by engaging the trustee 
in all kinds of unnecessary work, thus preventing 
the trustee from carrying out necessary work. 

I apologise for being somewhat long winded, but 
I am sure that the debate will stimulate wider 
discussion. For those reasons, I sympathise with 
the sentiment behind amendment 51 as outlined 
by Pauline McNeill to the committee, but I cannot 
support it at this time. However, if she is minded to 
seek to withdraw amendment 51, I will be happy to 
continue to engage in further discussions with her, 
other committee members and obviously 
stakeholders—I am sure that members would like 
me to consult stakeholders. 

I should also say that I do not anticipate there 
being any realistic possibility of those discussions 
leading to a stage 3 amendment because they 
would take much longer than that. Nonetheless, 
the Government is happy to engage with 
members, especially since, as we have heard from 
Mr McLetchie and Mr Doris, Pauline McNeill’s 
concerns are born out of a serious issue that she 
has quite rightly raised today on behalf of her 
constituents. 

Pauline McNeill: I thank the committee and 
committee members David McLetchie and Bob 
Doris for their comments on amendment 51. I said 
from the outset that this was an attempt to raise 
the issue and the fairness of it since there has 
been no consultation on it. I am happy to seek 
leave to withdraw the amendment on the basis 
that the minister has said that he is not dismissing 
the matter and that he will engage with me and 
other interested parties. 

As the minister said, private insolvency 
practitioners work on a commercial basis. In my 
opinion, fees vary too widely. The debtor has a 

right to appeal, but it seems that that appeal can 
be undermined by additional costs, and that is one 
aspect that I hope we can look at. Transparency 
and scrutiny of fees, even in the private sector as 
it relates to debt, are issues that should be 
considered so that the situation is fair for 
insolvency practitioners and debtors. With that, I 
am happy to ask the committee whether I can 
withdraw amendment 51. 

Amendment 51, by agreement, withdrawn. 
Section 12 agreed to. 

Section 13—Regulations under the 1985 Act 

Amendment 52 moved—[Fergus Ewing]—and 
agreed to. 

Section 13, as amended, agreed to. 

Section 14 agreed to. 

Section 15—Ancillary provision 

The Convener: Amendment 53, in the name of 
the minister, is grouped with amendment 54. 

Fergus Ewing: I will be uncharacteristically 
brief. Amendments 53 and 54 make modifications 
to the powers of the Scottish ministers under 
section 15. Section 15 contains ancillary 
provisions relating to the Scottish ministers’ 
powers to make 
“supplemental, incidental or consequential provision” 

and provision 
“for transitory, transitional or saving purposes” 

in relation to the bill. 

The powers include the power to modify other 
enactments, and statutory instruments will be 
subject to affirmative procedure when a 
supplemental, incidental or consequential 
provision is used to make a textual amendment to 
an act. As the bill is currently drafted, powers will 
otherwise be subject to negative procedure. 

Amendments 53 and 54 provide that the power 
to make any supplemental, incidental or 
consequential provision is subject to affirmative 
resolution. We lodged the amendments in 
response to comments from the Subordinate 
Legislation Committee, which recommended such 
an approach in its report. We considered the issue 
and agreed that the powers under the bill ought to 
be subject to affirmative procedure, to give the 
Parliament reassurance by increasing 
parliamentary control over such subordinate 
legislation. 

I move amendment 53. 
David McLetchie: Anything that I could add to 

the debate will be supplemental and I am sure that 
it will be inconsequential. I am happy to support 
the amendments. 
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Amendment 53 agreed to. 

Amendment 54 moved—[Fergus Ewing]—and 
agreed to. 

Section 15, as amended, agreed to. 

Sections 16 and 17 agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 consideration 
of the bill. I thank everyone for their co-operation. 

Meeting closed at 12:12. 
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SP Bill 32A Session 3 (2010) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 
 

Home Owner and Debtor Protection 
(Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 
 
 
 
An Act of the Scottish Parliament to amend the law regarding the enforcement of standard 
securities over residential property; to amend the Bankruptcy (Scotland) Act 1985 as regards the 
grounds on which a debtor may apply for sequestration, the types of voluntary trust deed to which 
the Act applies, the sale or disposal of a debtor’s family home and requirements to publish notices 
about sequestration in the Edinburgh Gazette; and for connected purposes.  5 
 
 
 

PART 1 

RESIDENTIAL STANDARD SECURITIES ETC.: CREDITOR’S RIGHTS ON DEFAULT 

1 Residential standard securities: restriction of creditor’s remedies 
(1) In section 20 (creditor’s rights on default of debtor on calling-up notice) of the 

Conveyancing and Feudal Reform (Scotland) Act 1970 (c. 35) (“the 1970 Act”), after 10 
subsection (2) insert— 

“(2A) Where the standard security is over land or a real right in land used to any 
extent for residential purposes, the creditor is entitled to exercise the rights 
specified in standard condition 10(2) and (3) (and mentioned in subsections (1) 
and (2) above) only— 15 

(a) where the conditions in section 23A of this Act are satisfied, or 

(b) with the warrant of the court, granted on an application under section 24 
of this Act.”. 

(2) In section 23 (rights and duties of parties after service of notice of default) of the 1970 
Act, after subsection (3) insert— 20 

“(4) Where the standard security is over land or a real right in land used to any 
extent for residential purposes— 

(a) the creditor is entitled to exercise the right specified in standard 
condition 10(2) only— 

(i) where the conditions in section 23A of this Act are satisfied, or 25 
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(ii) with the warrant of the court, granted on an application under 

section 24 of this Act, and 

(b) subsection (3) above has effect as if the reference to the last foregoing 
subsection were a reference to section 24 of this Act.”. 

(3) After section 23 of the 1970 Act insert— 5 

“23A Voluntary surrender of residential property following calling-up notice or 
notice of default 

(1) The conditions referred to in sections 20(2A)(a) and 23(4)(a)(i) are that— 

(a) the security subjects are unoccupied; and 

(b) each of the persons specified in subsection (2) below has, in writing— 10 

(i) certified that that person does not occupy the security subjects and 
is not aware of the security subjects being occupied by any other 
person; 

(ii) consented to the exercise by the creditor of the creditor’s rights on 
default; and 15 

(iii) certified that the consent is given freely and without coercion of 
any kind. 

(2) Those persons are— 

(a) the debtor; 

(b) the proprietor of the security subjects (where the proprietor is not the 20 
debtor); 

(c) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home; 

(d) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home; and 25 

(e) a person who has occupancy rights in the security subjects by virtue of 
an order under section 18(1) (occupancy rights of cohabiting couples) of 
the Matrimonial Homes (Family Protection) (Scotland) Act 1981. 

(4) In this section–– 

 “family home” has the meaning given by section 135(1) of the Civil 30 
Partnership Act 2004; 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004; 35 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

 
2 Court applications by creditor for remedies on default 

(1) Section 24 (application by creditor to court for remedies on default) of the 1970 Act is 
amended as follows. 40 

(2) After subsection (1) insert— 
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“(1A) Subsection (1) above does not apply in relation to a creditor in a standard 
security over land or a real right in land used to any extent for residential 
purposes. 

(1B) A creditor in a standard security of that kind may, where the debtor is in 
default within the meaning of paragraph (a), (b) or (c) of standard condition 5 
9(1), apply to the court for warrant to exercise any of the remedies which the 
creditor is entitled to exercise on a default within the meaning of standard 
condition 9(1)(a). 

(1C) Before making an application under subsection (1B) above the creditor must 
comply with the pre-action requirements imposed by section 24A of this Act. 10 

(1D) An application under subsection (1B) above is to be made by summary 
application (regardless of whether it includes a crave for any other remedy).”. 

(3) In subsection (2), for “such an application as aforesaid” substitute “an application under 
subsection (1) or (1B)”. 

(4) In subsection (3)— 15 

(a) for “subsection (1)” substitute “subsection (1B)”, and 

(b) the words from “if” to “purposes” are repealed. 

(5) After subsection (4A) insert— 

“(5) The court may grant an application under subsection (1B) above only if it is 
satisfied that the creditor has complied with subsection (1C) above. 20 

(6) In considering an application under subsection (1B) above where the debtor 
appears or is represented, the court is to have regard in particular to the matters 
set out in subsection (7) below. 

(7) Those matters are— 

(a) the nature of and reasons for the default; 25 

(b) the ability of the debtor to fulfil within a reasonable time the obligations 
under the standard security in respect of which the debtor is in default; 

(c) any action taken by the creditor to assist the debtor to fulfil those 
obligations; 

(d) where appropriate, participation by the debtor in a debt payment 30 
programme approved under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002; and 

(e) the ability of the debtor and any other person residing at the security 
subjects to secure reasonable alternative accommodation. 

(8) Subsections (5) and (6) above do not affect— 35 

(a) any power that the court may have; or 

(b) any rights that the debtor may have, 

 by virtue of any other enactment or rule of law. 

(9) Where— 

(a) the default in respect of which an application is made under subsection 40 
(1B) above is a default within the meaning of paragraph (a) or (b) of 
standard condition 9(1); and 
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(b) before a decree is granted on the application, the obligations under the 

standard security in respect of which the debtor is in default are fulfilled, 

 the standard security has effect as if the default had not occurred.”. 

 
3 Court powers in action for possession of residential property 

(1) In section 5 (power to eject proprietor in personal occupation) of the Heritable Securities 5 
(Scotland) Act 1894 (c. 44) (“the 1894 Act”)— 

(a) the existing provision becomes subsection (1), 

(b) after that subsection insert— 

“(2) Proceedings under subsection (1) by a creditor in a security over land or a real 
right in land used to any extent for residential purposes are to be brought by 10 
summary application (regardless of whether they include a crave for any other 
remedy). 

(3) Before making an application under subsection (1) in a case referred to in 
subsection (2), the creditor must comply with the pre-action requirements 
imposed by section 5B.”. 15 

(2) After section 5 of the 1894 Act insert— 

“5A Court powers on section 5 proceedings relating to residential property 

(1) This section applies to an application under section 5(1) by a creditor in a 
security over land or a real right in land used to any extent for residential 
purposes. 20 

(2) The creditor must— 

(a) serve on the proprietor a notice in conformity with Form 1 in Part 2 of 
the schedule to the Mortgage Rights (Scotland) Act 2001, 

(b) serve on the occupier of the security subjects a notice in conformity with 
Form 2 in that Part of that schedule, and 25 

(c) give notice of the application to the local authority in whose area the 
security subjects are situated, unless the creditor is that local authority. 

(3) A notice under subsection (2)(a) or (b) must be sent by recorded delivery letter 
addressed— 

(a) in the case of a notice under subsection (2)(a), to the proprietor at the 30 
proprietor’s last known address, 

(b) in the case of a notice under subsection (2)(b), to “The Occupier” at the 
security subjects. 

(4) Notice under subsection (2)(c) is to be given in the form and manner prescribed 
under section 11(3) of the Homelessness etc. (Scotland) Act 2003. 35 

(5) The court may continue the proceedings or make any other order that it thinks 
fit on the application; but it may not grant the application unless it is satisfied 
that— 

(a) the creditor has complied with section 5(3); and 

(b) it is reasonable in all the circumstances to do so. 40 
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(6) In considering the application in a case where the debtor appears or is 
represented, the court is to have regard in particular to the matters set out in 
subsection (7). 

(7) Those matters are— 

(a) the nature of and reasons for the default, 5 

(b) the ability of the debtor to fulfil within a reasonable time the obligations 
under the security in respect of which the debtor is in default, 

(c) any action taken by the creditor to assist the debtor to fulfil those 
obligations, 

(d) where appropriate, participation by the debtor in a debt payment 10 
programme approved under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002, and 

(e) the ability of the debtor and any other person residing at the security 
subjects to secure reasonable alternative accommodation. 

(8) Subsections (5) and (6) do not affect— 15 

(a) any power that the court may have, or 

(b) any rights that the debtor may have, 

 by virtue of any other enactment or rule of law.”. 

 
4 Pre-action requirements 

(1) After section 24 of the 1970 Act insert— 20 

“24A Section 24(1B) proceedings: pre-action requirements 
(1) The pre-action requirements referred to in section 24(1C) of this Act are set out 

in subsections (2) to (6) below. 

(2) The creditor must provide the debtor with clear information about— 

(a) the terms of the standard security; 25 

(b) the amount due to the creditor under the standard security, including any 
arrears and any charges in respect of late payment or redemption; and 

(c) any other obligation under the standard security in respect of which the 
debtor is in default. 

(3) The creditor must make reasonable efforts to agree with the debtor proposals in 30 
respect of future payments to the creditor under the standard security and the 
fulfilment of any other obligation under the standard security in respect of 
which the debtor is in default. 

(4) The creditor must not make an application under section 24(1B) of this Act if 
the debtor is taking steps which are likely to result in— 35 

(a) the payment to the creditor within a reasonable time of any arrears, or the 
whole amount, due to the creditor under the standard security; and 

(b) fulfilment by the debtor within a reasonable time of any other obligation 
under the standard security in respect of which the debtor is in default. 

(5) The creditor must provide the debtor with information about sources of advice 40 
and assistance in relation to management of debt. 
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(6) The creditor must encourage the debtor to contact the local authority in whose 

area the security subjects are situated. 

(7) In complying with the pre-action requirements the creditor must have regard to 
any guidance issued by the Scottish Ministers. 

(8) The Scottish Ministers may by order made by statutory instrument make 5 
further provision about the pre-action requirements, including provision— 

(a) specifying particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement; 

(b) modifying or removing any requirement; 

(c) making different provision for different circumstances. 10 

(9) A statutory instrument containing an order under subsection (8) above is not to 
be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

(2) After section 5A of the 1894 Act (inserted by section 3 of this Act) insert— 

“5B Section 5 proceedings relating to residential property: pre-action 15 
requirements 

(1) The pre-action requirements referred to in section 5(3) are set out in 
subsections (2) to (6) below. 

(2) The creditor must provide the debtor with clear information about— 

(a) the terms of the security, 20 

(b) the amount due to the creditor under the security, including any arrears 
and any charges in respect of late payment or redemption, and 

(c) any other obligation under the security in respect of which the debtor is 
in default. 

(3) The creditor must make reasonable efforts to agree with the debtor proposals in 25 
respect of future payments to the creditor under the security and the fulfilment 
of any other obligation under the security in respect of which the debtor is in 
default. 

(4) The creditor must not make an application under section 5(1) to which section 
5A applies if the debtor is taking steps which are likely to result in— 30 

(a) the payment to the creditor within a reasonable time of any arrears, or the 
whole amount, due to the creditor under the security, and  

(b) fulfilment by the debtor within a reasonable time of any other obligation 
under the security in respect of which the debtor is in default. 

(5) The creditor must provide the debtor with information about sources of advice 35 
and assistance in relation to management of debt. 

(6) The creditor must encourage the debtor to contact the local authority in whose 
area the security subjects are situated. 

(7) In complying with the pre-action requirements the creditor must have regard to 
any guidance issued by the Scottish Ministers. 40 

(8) The Scottish Ministers may by order made by statutory instrument make 
further provision about the pre-action requirements, including provision— 
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(a) specifying particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement, 

(b) modifying or removing any requirement, 

(c) making different provision for different circumstances. 

(9) A statutory instrument containing an order under subsection (8) above is not to 5 
be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

 
5 Application to court by entitled residents 

(1) After section 24A of the 1970 Act (inserted by section 4 of this Act) insert— 

“24B Section 24(1B) applications: application to court by entitled residents 10 

(1) An entitled resident may, in proceedings on an application under section 
24(1B) of this Act, apply to the court to continue the proceedings or make any 
other order that the court thinks fit, despite not being called as a defender in the 
application. 

(2) In determining an application under subsection (1) above the court is to have 15 
regard in particular to the matters set out in subsection (7) of section 24, 
reading the first reference to the debtor in paragraph (b) as including a 
reference to the entitled resident. 

(3) Subsection (2) above does not affect— 

(a) any power that the court may have; or 20 

(b) any rights that an entitled resident may have, 

 under any other enactment or rule of law. 

 
24C Entitled residents: definition 

(1) For the purposes of sections 24B, 24D and 24E, an entitled resident is a person 
whose sole or main residence is the security subjects (in whole or in part) and 25 
who is— 

(a) the proprietor of the security subjects (where the proprietor is not the 
debtor in the standard security); 

(b) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home; 30 

(c) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home; 

(d) a person living together with the debtor or the proprietor as husband and 
wife; 

(e) a person living together with the debtor or the proprietor in a relationship 35 
which has the characteristics of the relationship between civil partners; 

(f) a person who lived together with the debtor or the proprietor in a 
relationship described in paragraph (d) or (e) if— 

(i) the security subjects (in whole or in part) are not the sole or main 
residence of the debtor or the proprietor; 40 
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(ii) the person lived together with the debtor or the proprietor 

throughout the period of 6 months ending with the date on which 
the security subjects ceased to be the sole or main residence of the 
debtor or the proprietor; and 

(iii) the security subjects (in whole or in part) are the sole or main 5 
residence of a child aged under 16 who is a child of both parties in 
that relationship. 

(2) In this section— 

 “child” includes a stepchild and any person brought up, or treated, by 
both parties to the relationship as their child; 10 

 “family home” has the meaning given by section 135(1) of the Civil 
Partnership Act 2004; 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “non-entitled civil partner” has the same meaning as “non-entitled 15 
partner” in section 101(1) of the Civil Partnership Act 2004; 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

(2) After section 5B of the 1894 Act (inserted by section 4 of this Act) insert— 

“5C Application to court by entitled residents 20 

(1) An entitled resident may, in proceedings on an application to which section 5A 
applies, apply to the court to continue the proceedings or make any other order 
that the court thinks fit, despite not being called as a defender in the 
application. 

(2) In determining an application under subsection (1) of this section the court is to 25 
have regard in particular to the matters set out in subsection (7) of section 5A, 
reading the first reference to the debtor in paragraph (b) as including a 
reference to the entitled resident. 

(3) Subsection (2) does not affect— 

(a) any power that the court may have, or 30 

(b) any rights that an entitled resident may have, 

 under any other enactment or rule of law. 

 
5D Entitled residents: definition 

(1) For the purposes of sections 5C, 5E and 5F, an entitled resident is a person 
whose sole or main residence is the security subjects (in whole or in part) and 35 
who is— 

(a) the proprietor of the security subjects (where the proprietor is not the 
debtor in the security), 

(b) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home, 40 

(c) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home, 

682



Home Owner and Debtor Protection (Scotland) Bill 9 
Part 1—Residential standard securities etc.: creditor’s rights on default 
 

(d) a person living together with the debtor or the proprietor as husband and 
wife, 

(e) a person living together with the debtor or the proprietor in a relationship 
which has the characteristics of the relationship between civil partners, 

(f) a person who lived together with the debtor or the proprietor in a 5 
relationship described in paragraph (d) or (e) if— 

(i) the security subjects (in whole or in part) are not the sole or main 
residence of the debtor or the proprietor, 

(ii) the person lived together with the debtor or the proprietor 
throughout the period of 6 months ending with the date on which 10 
the security subjects ceased to be the sole or main residence of the 
debtor or the proprietor, and 

(iii) the security subjects (in whole or in part) are the sole or main 
residence of a child aged under 16 who is a child of both parties in 
that relationship. 15 

(2) In this section— 

 “child” includes a stepchild and any person brought up, or treated, by 
both parties to the relationship as their child, 

 “family home” has the meaning given by section 135(1) of the Civil 
Partnership Act 2004, 20 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981, 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004, 

 “non-entitled spouse” has the meaning given by section 1 of the 25 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

 
6 Recall of decree 

(1) After section 24C of the 1970 Act (inserted by section 5 of this Act) insert— 

“24D Section 24(1B) proceedings: recall of decree 

(1) A person mentioned in subsection (2) below may apply to the court for recall 30 
of a decree granted on an application under section 24(1B) of this Act. 

(2) Those persons are— 

(za) the creditor; 

(a) the debtor, but only if the debtor did not appear and was not represented 
in the proceedings on the application under section 24(1B); 35 

(b) an entitled resident, but only if the entitled resident did not make an 
application under section 24B(1) in the proceedings. 

(3) An application under subsection (1) may be made at any time before the decree 
has been fully implemented. 
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(4) An application by any person under subsection (1) above is not competent if an 

application under that subsection has already been made by that person in 
relation to the application under section 24(1B). 

(5) An applicant under subsection (1) above must give notice of the application 
to— 5 

(a) the creditor (unless the applicant is the creditor); 

(b) the debtor (unless the applicant is the debtor); 

(c) every entitled resident (or, if the applicant is an entitled resident, every 
other entitled resident).”. 

(2) After section 5D of the 1894 Act (inserted by section 5 of this Act) insert— 10 

“5E Recall of decree 

(1) A person mentioned in subsection (2) may apply to the court for recall of a 
decree granted on an application to which section 5A applies. 

(2) Those persons are— 

(za) the creditor, 15 

(a) the debtor, but only if the debtor did not appear and was not represented 
in the proceedings on the application, 

(b) an entitled resident, but only if the entitled resident did not make an 
application under section 5C(1) in the proceedings. 

(3) An application under subsection (1) may be made at any time before the decree 20 
has been fully implemented. 

(4) An application by any person under subsection (1) is not competent if an 
application under that subsection has already been made by that person in 
relation to the application to which section 5A applies. 

(5) An applicant under subsection (1) must give notice of the application to— 25 

(a) the creditor (unless the applicant is the creditor), 

(b) the debtor (unless the applicant is the debtor), 

(c) every entitled resident (or, if the applicant is an entitled resident, every 
other entitled resident).”. 

 
7 Representation in repossession proceedings  30 

(1) After section 24D of the 1970 Act (inserted by section 6 of this Act) insert— 

“24E Lay representation in section 24(1B) proceedings etc. 
(1) In proceedings under sections 24(1B) and 24D(1) of this Act, the debtor and 

any entitled resident may be represented by an approved lay representative 
except in prescribed circumstances. 35 

(2) An approved lay representative must throughout the proceedings satisfy the 
sheriff that the representative is a suitable person to represent the debtor or 
entitled resident and is authorised by the debtor or entitled resident to do so. 
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(3) References in this section to an approved lay representative are to an individual 
(other than an advocate or solicitor) approved for the purposes of this section 
by a person or body prescribed, or of a description prescribed, by the Scottish 
Ministers by order made by statutory instrument. 

(4) An order under subsection (3) above may— 5 

(a) prescribe persons or bodies, or descriptions of persons or bodies, for the 
purposes of that subsection; 

(b) make provision about the procedure for, and form and manner of–– 

(i) approval, 

(ii) withdrawal of approval, 10 

of an individual for the purposes of this section; 

(ba) make provision requiring a prescribed person or body, or a person or 
body of a prescribed description, to provide information to the Scottish 
Ministers about approvals and withdrawals of approval; 

(c) prescribe circumstances in which an approved lay representative may not 15 
represent a debtor or entitled resident. 

(5) Before making an order under subsection (3) above the Scottish Ministers must 
consult the Lord President of the Court of Session. 

(6) A statutory instrument containing an order under subsection (3) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 20 

(2) After section 5E of the 1894 Act (inserted by section 6 of this Act) insert— 

“5F Lay representation in section 5 proceedings relating to residential 
property etc. 

(1) In proceedings on an application to which section 5A applies and proceedings 
under section 5E(1), the debtor and any entitled resident may be represented by 25 
an approved lay representative except in prescribed circumstances. 

(2) An approved lay representative must throughout the proceedings satisfy the 
sheriff that the representative is a suitable person to represent the debtor or 
entitled resident and is authorised by the debtor or entitled resident to do so. 

(3) References in this section to an approved lay representative are to an individual 30 
(other than an advocate or solicitor) approved for the purposes of this section 
by a person or body prescribed, or of a description prescribed, by the Scottish 
Ministers by order made by statutory instrument. 

(4) An order under subsection (3) may— 

(a) prescribe persons or bodies, or descriptions of persons or bodies, for the 35 
purposes of that subsection, 

(b) make provision about the procedure for, and form and manner of–– 

(i) approval,  

(ii) withdrawal of approval, 

of an individual for the purposes of this section, 40 
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(ba) make provision requiring a prescribed person or body, or a person or 

body of a prescribed description, to provide information to the Scottish 
Ministers about approvals and withdrawals of approval, 

(c) prescribe circumstances in which an approved lay representative may not 
represent a debtor or entitled resident. 5 

(5) Before making an order under subsection (3) the Scottish Ministers must 
consult the Lord President of the Court of Session. 

(6) A statutory instrument containing an order under subsection (3) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 

(3) In section 32 (offence for unqualified persons to prepare certain documents) of the 10 
Solicitors (Scotland) Act 1980 (c. 46), in subsection (2B)–– 

(a) after “apply to” insert “— 

(a)”, and 

(b) at the end add— 

“(b) an approved lay representative within the meaning of section 5F of the 15 
Heritable Securities (Scotland) Act 1894 or section 24E of the 
Conveyancing and Feudal Reform (Scotland) Act 1970 (lay 
representation in proceedings by creditors for repossession of residential 
property) while acting in pursuance of the section in question.”. 

 
8 Minor and consequential amendments  20 

(1) In section 19 (calling-up of standard security) of the 1970 Act— 

(a) after subsection (10) insert— 

“(10A)Subsection (10B) below applies where the calling-up notice relates to a 
standard security over land or a real right in land used to any extent for 
residential purposes. 25 

(10B) The period of notice mentioned in the calling-up notice may be shortened 
under subsection (10) above only with the consent in writing (in addition to 
any other consent required by that subsection) of— 

(a) any person entitled to make an application under section 24B(1) of this 
Act as an entitled resident falling within paragraph (d), (e) or (f) of 30 
section 24C(1), and 

(b) where the debtor in the standard security is not the proprietor— 

(i) the debtor, and 

(ii) if the standard security is over a matrimonial home or a family 
home (within the definitions in section 23A(4)), the debtor’s 35 
spouse or civil partner.”, 

(b) in subsection (11), at the beginning insert “Subject to subsection (12) below,”, 

(c) after subsection (11) insert— 

“(12) A calling-up notice calling up a standard security over land or a real right in 
land used to any extent for residential purposes ceases to have effect on the 40 
expiration of a period of 5 years from the date of the notice.”. 
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(2) In section 21 (notice of default) of the 1970 Act, in subsection (3), for the words 
“section 19(10) of this Act shall apply as it applies” substitute “subsections (10) and 
(10B) of section 19 of this Act shall apply as they apply”. 

(3) In section 23 (rights and duties of parties after service of notice of default) of the 1970 
Act, in subsection (2), after “Act” insert “and subsection (4) below”. 5 

(4) In the Mortgage Rights (Scotland) Act 2001 (asp 11)— 

(a) sections 1 to 3, and 

(b) in section 4, subsections (4) to (5A), 

are repealed. 

(5) In the Homelessness etc. (Scotland) Act 2003 (asp 10)— 10 

(a) in section 11 (notices to local authorities of proceedings for possession and 
enforcement of standard securities)— 

(i) in subsection (3)(a), for “are” substitute “include”, 

(ii) before paragraph (a) of subsection (5) insert— 

“(za) section 5A(2)(c) (notice to local authority of proceedings to eject 15 
proprietor in personal occupancy) of the Heritable Securities (Scotland) 
Act 1894 (c. 44),”, 

(iii) paragraph (g) of that subsection is repealed, 

(b) in the schedule, paragraph 5 is repealed. 

 

PART 2 20 

SEQUESTRATION AND TRUST DEEDS 

9 Certificate for sequestration  
(2) In section 5 (sequestration of estate) of the Bankruptcy (Scotland) Act 1985 (c. 66) (“the 

1985 Act”)— 

(a) in subsection (2)(a), for “either subsection (2A) or” substitute “subsection”, 25 

(b) subsection (2A) is repealed, 

(c) in subsection (2B)(c), after sub-paragraph (ia) insert— 

“(ib) has, within the prescribed period, been granted a certificate for 
sequestration of the debtor’s estate in accordance with section 5B 
of this Act,”, and 30 

(d) after subsection (2E) insert— 

“(2F) In subsection (2B)(c)(ib) above “the prescribed period” means such period, 
ending immediately before the debtor application is made, as may be 
prescribed under section 5B(5)(c) of this Act.”. 

(3) After section 5A of the 1985 Act insert— 35 

“5B Certificate for sequestration 

(1) A certificate for sequestration of a debtor’s estate is a certificate granted by an 
authorised person certifying that the debtor is unable to pay debts as they 
become due. 
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(2) A certificate may be granted only on the application of the debtor. 

(3) An authorised person must grant a certificate if, and only if, the debtor can 
demonstrate that the debtor is unable to pay debts as they become due. 

(4) In this section “authorised person” means a person falling within a class 
prescribed under subsection (5)(a). 5 

(5) The Scottish Ministers may by regulations— 

(a) prescribe classes of persons authorised to grant a certificate under this 
section;  

(b) make provision about certification by an authorised person, including— 

(i) the form and manner in which a certification must be made; 10 

(ii) the fee, if any, which an authorised person is entitled to charge for 
or in connection with granting a certificate;  

(c) prescribe a period for the purpose of section 5(2B)(c)(ib) of this Act; 

(d) make different provision for different cases or classes of case.”. 

(4) In section 12 (when sequestration is awarded) of the 1985 Act, in subsection (1)(b), for 15 
“either subsection (2A) or”, substitute “subsection”. 

 
10 Trust deeds  

(1) In section 5(4A) (definition of “trust deed”) of the 1985 Act–– 

(a) after “means” insert “— 

(a)”, and 20 

(b) after “generally” insert “; and 

(b) any other trust deed which would fall within paragraph (a) but for–– 

(i) the exclusion from the estate conveyed to the trustee of the whole 
or part of the debtor’s dwellinghouse, where a secured creditor 
holds a security over it; and 25 

(ii) the fact that the debtor’s estate is not conveyed to the trustee for 
the benefit of creditors generally because the secured creditor has, 
at the debtor’s request, agreed before the trust deed is granted not 
to claim under the trust deed for any of the debt in respect of 
which the security is held.”. 30 

(2) After section 5(4A) of the 1985 Act insert— 

“(4AA) In subsection (4A)(b) above “debtor’s dwellinghouse” means a dwellinghouse 
(including any yard, garden, outbuilding or other pertinents) which, on the day 
immediately preceding the date the trust deed was granted— 

(a) the debtor (whether alone or in common with any other person)— 35 

(i) owned; or  

(ii) leased under a long lease (long lease having the same meaning as 
in section 28(1) of the Land Registration (Scotland) Act 1979 
(c.33); and 

(b) was the sole or main residence of the debtor. 40 
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(4AB) For the purposes of subsection (4AA)(b) above, a dwellinghouse may be a sole 
or main residence irrespective of whether it is used, to any extent, by the debtor 
for the purposes of any profession, trade or business.”. 

 
11 Power in relation to debtor’s family home  

In section 40 (power in relation to family home) of the 1985 Act— 5 

(a) in subsections (1), (2) and (3), after “trustee” in each place where it occurs insert 
“or the trustee acting under the trust deed”,  

(b) in subsection (2), for “twelve months” substitute “3 years”,  

(c) after subsection (3) insert— 

“(3A) Before commencing proceedings to obtain the authority of the sheriff under 10 
subsection (1)(b) the trustee, or the trustee acting under the trust deed, must 
give notice of the proceedings to the local authority in whose area the home is 
situated. 

(3B) Notice under subsection (3A) must be given in such form and manner as may 
be prescribed by the Scottish Ministers.”, and 15 

(d) in subsection (4), after paragraph (b) insert— 

“(ba) “local authority” means a council constituted under section 2 of the 
Local Government etc. (Scotland) Act 1994 (c. 39);”. 

 
12 Abolition of certain requirements to advertise in Edinburgh Gazette 

Sections 15(6) and 25(6) of the 1985 Act (which require the publication in the 20 
Edinburgh Gazette of certain notices in connection with a sequestration) are repealed. 

 
13 Regulations under the 1985 Act  

(1) In section 72 (regulations) of the 1985 Act— 

(a) in subsection (3)(a), after sub-paragraph (ii) insert— 

“(iia) section 5B(5);”, and  25 

(b) in subsection (3)(b) the words— 

(i) “the first”, and 

(ii) from “made” to the end,  

are repealed. 

(2) In paragraph 5 of Schedule 5 to the 1985 Act (protected trust deeds), after paragraph (a) 30 
of sub-paragraph (2) insert— 

“(aa) make different provision for different cases or classes of case;”. 

 

PART 3 

GENERAL 

14 Crown application 35 

This Act binds the Crown acting in its capacity as a creditor. 
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15 Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make— 

(a) such supplemental, incidental or consequential provision as they consider 
necessary or expedient for the purposes of, in consequence of or for giving full 
effect to any provision of this Act, 5 

(b) such provision as they consider necessary or expedient for transitory, transitional 
or saving purposes in connection with the coming into force of any provision of 
this Act. 

(2) An order under subsection (1) may modify any enactment. 

(3) No order under subsection (1)(a) is to be made unless a draft of the statutory instrument 10 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 

(4) A statutory instrument containing an order under subsection (1)(b) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
16 Definitions 15 

In this Act— 

“the 1894 Act” means the Heritable Securities (Scotland) Act 1894 (c. 44), 

“the 1970 Act” means the Conveyancing and Feudal Reform (Scotland) Act 1970 
(c. 35), 

“the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c. 66). 20 

 
17 Short title and commencement 

(1) This Act may be cited as the Home Owner and Debtor Protection (Scotland) Act 2009. 

(2) This Part comes into force on Royal Assent. 

(3) The remaining provisions come into force on such day as the Scottish Ministers may 
appoint by order made by statutory instrument. 25 

(4) An order under subsection (3) may appoint different days for different provisions. 
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HOME OWNER AND DEBTOR PROTECTION 
(SCOTLAND) BILL 

[AS AMENDED AT STAGE 2] 

 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Home Owner and Debtor Protection 
(Scotland) Bill (introduced in the Scottish Parliament on 1 October 2009) as amended at Stage 2. 
Text has been added or deleted as necessary to reflect the amendments made to the Bill at Stage 
2 and these changes are indicated by sidelining in the right margin 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill is in three Parts— 

• Residential Standard Securities etc.: Creditor’s Rights on Default 

• Sequestration and Trust Deeds 

• General. 
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PART 1 – RESIDENTIAL STANDARD SECURITIES ETC.: CREDITOR’S RIGHTS ON 
DEFAULT  

5. Part 1 of the Bill amends the Heritable Securities (Scotland) Act 1894 (“the 1894 Act”), 
the Conveyancing and Feudal Reform (Scotland) Act 1970 (“the 1970 Act”) and the Mortgage 
Rights (Scotland) Act 2001 (“the 2001 Act”). 

6. Under section 5 of the 1894 Act a creditor may take proceedings to eject a proprietor in 
personal occupation of property given in security where the debtor has failed to pay the principal 
sum or interest due under the security. 

7. The 1970 Act is the principal statutory provision dealing with standard securities in 
Scotland.  The 1970 Act provides three ways in which a creditor may seek to repossess the 
property against which a debtor’s borrowing is secured: calling up a standard security under 
section 19; serving a notice of default under section 21; and applying to the court for a warrant to 
exercise remedies on default under section 24. 

8. The 2001 Act modifies the 1970 Act and the 1894 Act to allow certain residents to apply 
to court to suspend enforcement rights of a creditor in a standard security over property used for 
residential purposes.  They can also apply for the continuation of proceedings raised by the 
creditor relating to those rights.  The 2001 Act also makes provision for notifying tenants and 
other occupiers of enforcement action by a creditor in a standard security. 

9. The main effects of Part 1 of the Bill are to: 

• Require all repossession cases relating to residential property to call in court, except 
in cases of voluntary surrender (which require written confirmation that the surrender 
was voluntary).  This ensures shrieval scrutiny on the extent to which creditors have 
complied with the pre-action requirements.  In cases where the debtor appears or is 
represented it also allows sheriffs to consider wider circumstances about the debtor 
and those living in the property before any decree for repossession is granted 
(sections 1, 2 and 3). 

• Set out pre-action requirements for creditors.  These require creditors, before 
applying to repossess a residential property, to provide the debtor with information 
and to take reasonable steps to avoid repossessions occurring.  They also require 
creditors to refrain from taking repossession proceedings in certain circumstances 
(section 4). 

• Preserve and extend the right of certain residents other than the debtor (entitled 
residents) to make representations to a court considering a repossession application 
(section 5). 

• Provide a right to seek recall of a decree for repossession already granted for the 
debtor and each entitled resident (including the creditor) provided the person seeking 
recall has made no previous representations to the court (section 6). The creditor is 
also able to seek recall. 
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• Give those facing repossession and entitled residents who make applications to the 
court the right to be represented in court by an approved lay representative (section 
7). 

10. A considerable number of technical amendments to the 1894 and 1970 Acts are made to 
give effect to the above.  Much of the 2001 Act is repealed as the relevant provisions will be 
incorporated in the 1894 and 1970 Acts.  In addition to subordinate legislation under the Act, the 
Sheriff Court Rules Council will be considering making provision in court rules to facilitate the 
operation of the procedures that the Bill will introduce. 

Section 1 - residential standard securities: restriction of creditor’s remedies 

11. Section 1 limits those situations in which a creditor can exercise the rights specified in 
standard conditions 10(2) and (3) of the standard security (set out in Schedule 3 to the 1970 Act), 
being the rights to sell or to enter into possession of the security subjects where the borrower is 
in default. The limitation applies only to property wholly or partially used for residential 
purposes; rights in relation to other property are unaffected.   

12. The limitation provides that the rights can be exercised only where the residential 
property has been voluntarily surrendered or where a court has granted a warrant under section 
24 of the 1970 Act, thereby ensuring that all cases for possession or sale of residential property 
require a court application. There is an exception for voluntarily surrendered unoccupied 
property, to allow a debtor to avoid the expense of court proceedings. 

13. Section 1(1) amends section 20 of the 1970 Act by inserting a new subsection (2A), to 
apply this limitation of a creditor’s remedies to the service of a notice calling up a standard 
security. 

14. Section 1(2) amends section 23 of the 1970 Act by inserting a new subsection (4), to 
apply this limitation of a creditor’s remedies to the service of a notice of default. 

15. Section 1(3) of the Bill amends the 1970 Act by inserting section 23A. Section 23A(1) 
specifies the requirements for a residential property to be voluntarily surrendered and section 
23A(2) sets out those who must confirm their consent to surrender in writing. Subsections (1) 
and (2) require that: 

• the property be unoccupied;  

• the debtor and other interested persons (proprietor where not debtor, non entitled 
spouse or civil partner and cohabitees in terms of section 18 of the Matrimonial 
Homes (Family Protection) (Scotland) Act 1981) confirm their consent in writing; 
and 

• the written confirmation certifies that the person: does not occupy the security 
subjects and is not aware of any occupation; consents to the exercise by the creditor 
of the creditor’s rights on default; and consents freely and without coercion of any 
kind. 
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Section 2 - court applications by creditor for remedies on default 

16. Section 2 makes provision about court applications by a creditor under section 24 of the 
1970 Act for warrant to exercise the creditor’s remedies where the borrower defaults in a 
standard security over residential property. It sets out a new procedure applying to such 
applications, including applications required as a result of section 1 of the Bill (i.e. following a 
calling-up notice or notice of default).  

17. Section 2(2) inserts subsections (1A) to (1D) into section 24 of the 1970 Act.  Subsection 
(1C) requires a creditor to fulfil the pre-action requirements specified at section 24A of the 1970 
Act (see section 4(1) of the Bill) before making a section 24 application in respect of a 
residential property. 

18. Subsection (1D) provides that a section 24 application in relation to a residential property 
is to be by summary application procedure.  This applies regardless of whether the application 
includes a crave for some other remedy.  That ensures that in all cases the court will set a date on 
which it will hear the case and on which the debtor will have an opportunity to defend the case or 
make submissions to the court.   

19. Sections 2(3) and 2(4) make minor consequential changes to the 1970 Act.    

20. Section 2(5) inserts new subsections (5) to (9) into section 24 of the 1970 Act.  
Subsection (5) confirms that a court may grant an application only if it is satisfied that the pre-
action requirements have been complied with.  

21. Subsections (6) and (7) specify the matters to which the court must have regard when 
considering a creditor’s application in a case where the debtor appears or is represented (see 
section 5 of the Bill for a case where an entitled resident makes an application). The matters in 
subsection (7) mirror the matters to which a court currently has regard in an application made 
under the 2001 Act.  The matters are currently set out in section 2(2) of the 2001 Act (as 
amended by S.S.I 2004/468 to include reference to the Debt Arrangement Scheme established 
under the Debt Arrangement and Attachment (Scotland) Act 2002). 

22. Subsection (9) clarifies the effect of a debtor remedying a default (within the meaning of 
standard condition 9(1)(a) or (b)) before a creditor has been granted decree in respect of a section 
24 application in relation to a residential property. In those circumstances the standard security 
has effect as if the default had not occurred.  

Section 3 - court powers in action for possession of residential property 

23. Section 3(1)(b) inserts subsections (2) and (3) into section 5 of the 1894 Act.  Subsection 
(2) provides for summary application procedure for proceedings under section 5 in relation to a 
residential property.  This applies regardless of whether the application includes a crave for any 
other remedy.  
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24. Subsection (3) requires a creditor to comply with pre-action requirements before making 
an application.  The requirements themselves are inserted as section 5B of the 1894 Act by 
section 4(2) of the Bill. 

25. Section 3(2) inserts section 5A into the 1894 Act, which relates to proceedings relating to 
residential property brought under the 1894 Act.  In section 5A— 

• Subsections (2), (3) and (4) provide for the notification that a creditor must give, and 
the form that it must take, when bringing such proceedings.  This sets out in the 1894 
Act the requirements which were previously in section 4(4), (5) and (5A) of the 2001 
Act. 

• Subsection (5) confirms that a court may grant any order that it thinks fit on the 
application but may only grant it if it is satisfied that the pre-action requirements 
have been complied with and it is satisfied that it is reasonable in all the 
circumstances to grant the application. 

• The Stage 2 amended version of new section 5A(5) of the 1894 Act is now different 
from the equivalent provision of the 1970 Act (new section 24(5) of that Act).  In 
particular, the reasonableness test does not appear in the 1970 Act and this will cause 
practical difficulties.  The Scottish Government intends to lodge amendments at 
Stage 3 to harmonise the two sets of provisions.  

• Subsections (6) and (7) specify the matters to which the court must have regard when 
considering an application in a case where the debtor appears or is represented (see 
section 5 of the Bill for a case where an entitled resident makes an application). They 
mirror the matters to which the court would currently have regard in an application 
made under the 2001 Act, and are identical to the matters introduced into the 1970 
Act by section 2(5) of the Bill. 

Section 4 – pre-action requirements 

26. Section 4 outlines the pre-action requirements which creditors must satisfy before making 
an application under section 24(1B) of the 1970 Act or an application under section 5 of the 1894 
Act in relation to residential property. 

27. Section 4(1) inserts section 24A into the 1970 Act.  This relates to proceedings described 
at section 24(1B) of the 1970 Act (i.e. in relation to residential property).  The pre-action 
requirements at subsections (2) to (6) are that the creditor: 

• provides the debtor with clear information about the terms of the standard security, 
the amount due (including any arrears and charges in respect of late payment and 
redemption) and any other obligation under the security in respect of which the 
debtor is in default;  

• makes reasonable efforts to agree with the debtor proposals for future payments and 
the fulfilment of any other obligation under the security in respect of which the 
debtor is in default;  
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• refrains from making a section 24 application for repossession or sale where the 
debtor is taking steps likely to result, within a reasonable period, in the payment of 
arrears or the principal sum and to fulfil any other obligation for which the debtor is 
in default; 

• provides the debtor with information about sources of advice and assistance in 
relation to management of debt; 

• encourages the debtor to contact the local authority in whose area the property is 
situated.  

28. Subsection (7) requires creditors to have regard to guidance issued by Scottish Ministers.  
Subsection (8) allows Scottish Ministers by subordinate legislation to make further provision 
about and modify the pre-action requirements, but not to add new categories of pre-action 
requirements. 

29. Section 4(2) inserts section 5B into the 1894 Act. This relates to proceedings described at 
section 5(2) of the 1894 Act (i.e. residential property). It repeats the pre-action requirements, 
guidance and powers set out for applications under section 24(1B) of the 1970 Act. 

Section 5 – application to court by entitled residents 

30. Section 5 makes provision for certain individuals to intervene in an application by a 
creditor under the 1894 Act or the 1970 Act in relation to residential property.  The 2001 Act 
currently provides that the debtor and certain other residents of the property being possessed or 
sold can apply to the court for a suspension or continuation.  The Bill’s requirement for all 
possessions or sales to be by court application means that the debtor no longer needs the right to 
make such an application.  Section 5 preserves and extends the 2001 Act rights of the other 
residents (entitled residents) to make an application to the court.   

31. Section 5(1) inserts sections 24B and 24C into the 1970 Act.  Section 24B allows entitled 
residents to apply to the court to continue the proceedings or to make any other order the court 
thinks fit.  It provides that in such an application the court is to have regard to the same matters 
as it is required to consider if a debtor appears or is represented.  These are the matters in new 
subsection 24(7), which mirror the matters in section 2(2) of the 2001 Act (to which a court 
would currently to have regard in an application made under the 2001 Act). 

32. Section 24C defines entitled residents.  Other than the debtor, these individuals are the 
same as those who can make an application under section 2 of the 2001 Act.   

33. Section 5(2) inserts sections 5C and 5D into the 1894 Act.  These sections make 
provision in respect of applications under the 1894 Act corresponding to that in the new sections 
24B and 24C of the 1970 Act. 

Section 6 – recall of decree 

34. Section 6 makes provision for the recall of a decree following the creditor’s application 
under section 24(1B) of the 1970 Act or section 5 of the 1894 Act (where section 5A applies).  
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These are actions in respect of residential properties.  Recall of a decree has the effect of 
reviving the original proceedings, thereby again giving the creditor, debtor and entitled residents 
the opportunity to make representations to the court. 

35. Section 6(1) inserts section 24D into the 1970 Act.  The debtor or an entitled resident 
may make an application for the recall of a decree only where they did not appear in the original 
proceedings.  The creditor may also apply for recall.  The application can be made at any time 
before the decree has been fully implemented   An application for recall of  decree can only be 
made by an entitled resident if they have not already been involved in the proceedings.  Further 
provision will be made by court rules as regards notification of a recall application, which must 
be given to the creditor and debtor (unless they are the applicant) and to each entitled resident. 

36. Section 6(2) inserts section 5E into the 1894 Act.  This makes provision in respect of 
applications under the 1894 Act corresponding to that in new section 24D of the 1970 Act. 

Section 7 – representation in repossession proceedings 

37. Section 7 allows for the representation of the debtor or entitled resident by an approved 
lay representative in court proceedings in relation to the possession or sale of a residential 
property. 

38. Section 7(1) inserts section 24E(1) into the 1970 Act, which allows approved lay 
representation of debtors and entitled residents in proceedings under section 24(1B) of the 1970 
Act (i.e. creditor applications) and section 24D(1) (i.e. applications for recall of decree).  Lay 
representation in these proceedings is not available in any circumstances which are prescribed by 
the Scottish Ministers. 

39. Section 24E(2) requires a lay representative to satisfy the sheriff throughout the 
proceedings that they are competent to represent the debtor or entitled resident and are 
authorised to do so. 

40. Section 24E(3) defines approved lay representative: an individual approved by a person, 
named body or description of body prescribed by Scottish Ministers by subordinate legislation. It 
enables the Scottish Ministers to require organisations with approved lay representatives to 
provide information about the approvals and withdrawals of approval. Under section 24E(4) the 
subordinate legislation may, among other things, make provision about the approval and removal 
of approval process.  

41. Section 7(2) inserts section 5F into the 1894 Act.  This makes provision for lay 
representation in respect of section 5A applications or applications for recall of decree issued for 
such an application under the 1894 Act corresponding to the provision made in new section 24E 
of the 1970 Act.  Lay representation in these proceedings is not available in any circumstances 
which are prescribed by the Scottish Ministers. 
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42. Section 7(3) amends section 32 of the Solicitors (Scotland) Act 1980 to ensure that 
approved lay representatives will not be in breach of the restrictions on unqualified persons 
preparing certain documents. 

Section 8 – minor and consequential amendments 

43. Section 8(1) inserts subsection (10A) and (10B) into section 19 the 1970 Act, replacing 
provisions currently found in section 1(8) of the 2001 Act.  These make provision for the 
shortening of the notice period mentioned in a calling-up notice, stating that this requires the 
consent in writing of those specified at the inserted section 19(10B)(a) and (b) of the 1970 Act.  
Section 8(1) also inserts subsection (12) into section 19, providing that a calling-up notice in 
relation to residential property expires after 5 years. 

44. Section 8(2) amends section 21 of the 1970 Act to apply section 19(10) and (10B) to 
notices of default.  Section 8(4) repeals provisions in the 2001 Act that are superseded as a 
consequence of the provision in Part 1 of the Bill. 

45. Section 8(5) preserves the requirements under section 11 of the Homelessness etc. 
(Scotland) Act 2003 for lenders to have to notify local authorities when initiating court action to 
repossess, allowing repeal of related parts of the Mortgage Rights (Scotland) Act 2001. 

PART 2 – SEQUESTRATION AND TRUST DEEDS 

46. Part 2 of the Bill amends the Bankruptcy (Scotland) Act 1985 ( “the 1985 Act”).  

47. The 1985 Act is the principal statute dealing with personal insolvency in Scotland.  There 
have been several amendments to the 1985 Act.  The most extensive amendments were made by 
the Bankruptcy (Scotland) Act 1993 and the Bankruptcy and Diligence etc. (Scotland) Act 2007 
(“the 2007 Act”).  Section 40 of the 1985 Act, which is referred to in the commentary below, 
was substantially amended by the Civil Partnership Act 2004.  

48. A text of the 1985 Act showing amendments made to date is published on the Accountant 
in Bankruptcy’s website at: 
http://www.aib.gov.uk/guidance/Legislation/legistlationpostapril08/act1985amended08. 

Section 9 – certificate for sequestration 

49. Section 9 amends the 1985 Act by introducing a new route into bankruptcy on the basis 
of a certificate completed by an authorised person.  It also removes the existing route into 
bankruptcy by debtor application with concurring creditors (see section 9(2)(b) of the Bill). 

50. Section 9(2)(b) repeals section 5(2A) of the 1985 Act to remove the provision that allows 
a debtor to apply for an award of sequestration on the basis of creditor concurrence (i.e. that a 
creditor concurs to a debtor’s application for sequestration). Section 9(2)(a) contains a 
consequential amendment which removes a cross-reference to the repealed section 5(2A). 

700



This document relates to the Home Owner and Debtor Protection (Scotland) Bill as amended at 
Stage 2 (SP Bill 32A) 

 
 

 9  

51. Section 9(2)(c) amends section 5(2B) of the 1985 Act to provide that a debtor may apply 
to the Accountant in Bankruptcy for an award of sequestration if they have been granted a 
certificate for sequestration.  There may be a prescribed period for a valid application following 
the grant of a certificate (see new section 5B(5)(c) of the 1985 Act).  The existing section 5(2B) 
requirements for a debtor application for sequestration, together with other requirements of the 
1985 Act, will apply in addition to the requirement for a certificate.   

52. The effect of the new certificated route and the repeal of the creditor concurrence route is 
that, under the amended provisions of the 1985 Act, a debtor will be able to apply for their own 
bankruptcy if they meet the following conditions— 

• they were habitually resident or had an established place of business in Scotland in 
the 1 year period preceding the date of their application – see section 9(1A) of the 
1985 Act, 

• they owe debts totalling at least £1,500 – see section 5(2B)(a) of the 1985 Act and 
the non-commencement of section 25 of the 2007 Act in article 3(1)(a)(iii)(aa) of the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 (Commencement No. 3, Saving 
and Transitionals) Order 2008 (S.S.I. 2008/115), 

• no award of bankruptcy has been made against them in the previous 5 years – see 
section 5(2B)(b) of the 1985 Act, and 

• either— 

o they are “apparently insolvent” as defined in section 7 of the 1985 Act,  

o they have granted a trust deed which has been rejected as a protected trust deed,  

o they meet the low income low asset conditions in section 5A of the 1985 Act, or 

o they have a certificate for sequestration issued within the prescribed period, 
confirming that they are insolvent and completed by an authorised person (this is 
the new certificated route). 

53. Section 9(2)(d) inserts a new subsection (2F) in section 5 of the 1985 Act. This enables 
Scottish Ministers by secondary legislation to prescribe the maximum period allowed between 
the date on which an authorised person signs a certificate for sequestration and the date on which 
an application is made.   

54. Section 9(3) inserts a new section 5B into the 1985 Act which introduces a certificate for 
sequestration (see below). 

55. Section 9(4) amends section 12(1)(b) of the 1985 Act to remove the reference to section 
5(2A) which is repealed by section 9(2)(b) of this Bill.  

New section 5B – Certificate for sequestration 
56. Section 5B(1) defines a certificate for sequestration. A certificate for sequestration must 
be completed by an authorised person. The form of certificate will be prescribed but must state 
that the debtor can demonstrate that they are unable to pay their debts as they become due.  
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57. Section 5B(2) provides that an authorised person may not grant a certificate for 
sequestration unless the debtor has applied to the authorised person for such a certificate. 
“Debtor” is defined for these purposes by section 73(1) of the 1985 Act and includes both natural 
persons and entities such as trusts and partnerships which may be sequestrated under section 6 of 
that Act.  

58. Section 5B(3) provides that the authorised person may not complete a certificate for 
sequestration on behalf of a debtor unless the debtor is able to demonstrate that they are unable 
to pay their debts as they become due. It also provides that the authorised person must complete 
a certificate for sequestration on the application of a debtor if the debtor is able to demonstrate 
that they are unable to pay their debts as they become due. 

59. Section 5B(4) provides for the definition of authorised person by secondary legislation. 

60. Section 5B(5) gives Scottish Ministers the power to make regulations in relation to 
certificates for sequestration in order to— 

• prescribe the classes of people who may grant a certificate for sequestration, 

• make provision about certification by an authorised person, including the form and 
manner of certificates and the fees, if any, which an authorised person is entitled to 
charge for granting a certificate or in connection with granting a certificate,  

• prescribe a period for the purpose of section 5(2B)(c)(ib) (the period following the 
grant of a certificate during which a debtor can make an application), and 

• provide different rules in different cases or classes of case.   

61. Regulations made under section 5B(5) are subject to the affirmative resolution procedure 
of the Scottish Parliament (see section 13 of the Bill).  

Section 10 – trust deeds 

62. Section 10 amends the definition of trust deed in section 5(4A) of the 1985 Act (inserted 
by section 3(4) of the 1993 Act).  

63. The current definition is restricted to trust deeds which convey the whole of the debtor’s 
estate to their trustee, except for assets which would not vest in a trustee in sequestration under 
section 33(1) of the 1985 Act, which exempts classes of asset from attachment under the Debt 
Arrangement and Attachment (Scotland) Act 2002.  

64. The new definition is extended to include trust deeds which exclude whole or part of the 
debtor’s dwellinghouse from being conveyed to the trustee, where a secured creditor holds a 
security over it and has agreed not to claim under the trust deed.  

65. The debtor’s ‘dwellinghouse’ is defined as a dwellinghouse including any yard, garden, 
outbuilding or other pertinents, which, on the day immediately preceding the date the trust deed 
was granted, is the sole or main residence of the debtor, and either owned by the debtor (whether 
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alone or in common) or let under a long lease (usually a lease exceeding 20 years). This is 
irrespective of whether it is used to any extent by the debtor for the purposes of any profession, 
trade or business. 

66. The extended definition of trust deeds will apply to those provisions in the 1985 Act 
which apply to trust deeds generally, that is sections 34 (gratuitous alienations), 36 (unfair 
preferences) and 70 (supply of utilities) and Schedule 1 (determination of creditors’ claims) 
under Schedule 5, paragraph 4.  

67. The extended definition will also apply to protected trust deeds.  Discharge of debts under 
a protected trust deed which excludes a secured creditor or an asset which is subject to a security  
will not affect the rights of the secured creditor – see regulation 19(2) of the Protected Trust 
Deeds (Scotland) Regulations 2008 (S.S.I. 2008/143). 

Section 11 – power in relation to debtor’s family home 

68. Section 11 amends section 40 of the 1985 Act. Under section 33(1) of that Act the 
debtor’s estate as at the date of sequestration vests in their trustee, and this will include interest 
in a family home which is registered in the debtor’s name.  It is part of the trustee’s function 
under section 3(1)(a) of that Act to “recover, manage and realise the debtor’s estate”. The 
Accountant in Bankruptcy’s Notes for Guidance of Trustees (see 
http://www.aib.gov.uk/guidance/DAS)   states that if a trustee has identified that it would be in 
the financial interests of creditors to realise any equity in the family home, the trustee must take 
appropriate action to secure or realise that asset (Note 6.10.3). Section 39A of the 1985 Act, 
inserted by section 19 of the 2007 Act, provides that any right or interest in the debtor’s family 
home is reinvested in the debtor three years after the date of sequestration if no action is taken by 
the trustee. “Family home” is defined in section 40(4)(a) of the 1985 Act.  

69. Section 40 of the 1985 Act currently provides that before a trustee in sequestration sells 
or disposes of any right or interest in the debtor’s family home, the trustee must obtain the 
consent of an occupant spouse, civil partner, former spouse, or former civil partner.  If there is no 
such person and the debtor occupies the house with a child of the family, the trustee has to seek 
the debtor’s consent. “Child of the family” is defined in section 40(4)(b) of the 1985 Act. If 
consent cannot be obtained, the trustee must apply to the sheriff for permission to sell a family 
home. The sheriff, having considered the circumstances of the case, may refuse the trustee’s 
application, grant the application, or postpone granting it for up to one year.  

70. Section 11(a) amends section 40 of the 1985 Act so that it applies to trust deeds as it 
applies to bankruptcies.  Under section 4(1)(a) of the Trusts Act 1921, a trustee has a general 
power to sell the trust estate.  The amendment to section 40 will require trustees under trust 
deeds which fall within the new definition to seek the relevant consent or the permission of the 
sheriff in the same way as a trustee in bankruptcy.  

71. Section 11(b) amends section 40(2) of the 1985 Act to increase from one year to three 
years the maximum period that a sheriff can postpone the granting of an application by a trustee 
(in sequestration or under a trust deed) to sell a debtor’s family home without the relevant 
consent.  
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72. Section 11(c) inserts new subsections (3A) and (3B) into section 40 of the 1985 Act.  
Section 11 of the Homelessness (Scotland) Act 2003 provides that when a landlord raises 
repossession proceedings, the landlord must give notice to the local authority.  The schedule to 
the 2003 Act imposes a similar duty on creditors taking steps to enforce standard securities.  The 
form of notice for section 11 of the 2003 Act is prescribed in the Notice to Local Authorities 
(Scotland) Regulations 2008 (S.S.I. 2008/324).  

73. The new subsection (3A) imposes a similar duty on the trustees of bankrupt estates or 
under trust deeds.  The new subsection (3B) provides that Scottish Ministers may prescribe the 
form used by trustees to notify local authorities. Regulations made under section 40(3B) will be 
subject to the negative resolution procedure of the Scottish Parliament under section 72(1) of the 
1985 Act. 

74. Section 11(d) inserts a definition of “local authority” in the list of definitions in section 
40(4). 

Section 12 – abolition of certain requirements to advertise in Edinburgh Gazette 

75. Section 12 repeals sections 15(6) and 25(6) of the 1985 Act. Section 15(6) requires a 
trustee in sequestration to advertise the award of sequestration in the Edinburgh Gazette. The 
advert must contain the information prescribed by regulation 11 of the Bankruptcy (Scotland) 
Regulations 2008 (S.S.I. 2008/82). Section 25(6) requires a replacement trustee to advertise their 
appointment in the Edinburgh Gazette in the form prescribed as Form 5 to the those Regulations. 

76. There are other requirements to advertise in the Edinburgh Gazette which are not affected 
by section 12 of the Bill in sections 16(3), 29(2), 45(3) and Schedule 4 of the 1985 Act.  There 
is also a requirement to advertise trust deeds in the Edinburgh Gazette before they become 
protected trust deeds (regulation 7 of the Protected Trust Deeds (Scotland) Regulations 2008 
(S.S.I. 2008/143)).  The Scottish Government has indicated its intention to amend S.S.I. 
2008/143 so that publicity requirements for protected trust deeds are in line with those applying 
to sequestrations following the section 12 amendments. 

Section 13 – regulations under the 1985 Act 

77. Section 13 makes provision about the Parliamentary procedure for regulations made 
under the provisions of the 1985 Act modified by Part 2 of the Bill and modifies the power in the 
1985 Act to make regulations in relation to protected trust deeds.   

78.  Section 13(1) amends section 72 of the 1985 Act to provide that the following 
regulations made by Scottish Ministers will be subject to affirmative parliamentary procedure— 

• section 5B(5) of the 1985 Act (as inserted by section 9(3) of the Bill), and  

• paragraph 5(2)(aa) of Schedule 5 to the 1985 Act (as inserted by section 13(2)). 

79. Section 13(2) amends the regulation making power in paragraph 5 of Schedule 5 to the 
1985 Act.  The amendment allows regulations made in relation to protected trust deeds to make 
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different provisions for different cases or classes of case. This reflects the amendment to section 
5(4A) of the 1985 Act made by section 10 of this Act in recognition of the additional types of 
trust deed which regulations about protected trust deeds will have to cover. 

PART 3 – GENERAL 

80. Part 3 of the Bill confirms that the Act binds the Crown as creditor and sets out ancillary 
provision giving Scottish Ministers power to make supplemental, incidental, consequential, 
transitory, transitional or saving provision in relation to the Bill.  This includes the power to 
modify other enactments as required for these purposes.  This is subject to affirmative procedure 
where the supplemental, incidental or consequential power is used. 

81. Part 3 also contains definitions, the short title and provisions for commencement of the 
Bill.  Part 3 comes into force on Royal Assent and the other provisions come into force such day 
or days as Ministers appoint. 
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HOME OWNER AND DEBTOR PROTECTION 
(SCOTLAND) BILL

[AS AMENDED AT STAGE 2]

——————————

SUPPLEMENTARY FINANCIAL MEMORANDUM 

INTRODUCTION

1. This supplementary Financial Memorandum has been prepared by the Scottish 
Government to accompany the Home Owner and Debtor Protection (Scotland) Bill following 
Stage 2 consideration of the Bill.  It has been produced in accordance with Rule 9.7.8B of the 
Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed by the 
Parliament. It should be read in conjunction with the original Explanatory Notes and other 
accompanying documents published to accompany the Bill (As Introduced) (SP Bill 32-EN)

2. The purpose of this Supplementary Financial Memorandum is to set out the expected 
costs associated with the new provisions included in the Bill following Stage 2 amendments. The 
majority of the amendments are technical and do not significantly affect the assumptions in the 
original Financial Memorandum. This document therefore only addresses the amendment on the 
disposal of the court of a security holder’s application which was incorporated into the Bill at 
Stage 2.

DISPOSAL BY THE COURT OF A SECURITY HOLDER’S APPLICATION

3. Section 3 of the Bill was amended to require a court in dealing with a security holder’s 
application under the Heritable Securities (Scotland) Act 1894 not to grant an application unless 
it is satisfied that it is reasonable in all the circumstances to do so.

4. The amendments accepted at Stage 2  are as follows: 

S3 - section 5A(5) in the 1894 Act has been amended to read:

“The court may continue the proceedings or make any other order that it thinks fit on the 
application; but it may not grant the application unless it is satisfied that— (a) the creditor has 
complied with section 5(3); and (b) that it is reasonable in all the circumstances to do so.”
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5. The first part of this amendment on making any order the court thinks fit merely clarifies 
the court’s existing powers and therefore no additional costs are involved.  The second part of 
the amendment requires the court to now consider whether ‘it is reasonable in all the 
circumstances’ to grant the application. 

6. In cases where the defender has appeared at court this test will already be considered by 
the sheriff during the discussions likely to be held in court with the debtor and the creditor in 
ordinary course, and again there should be no additional costs involved. 

7. However, where the defender chooses not to appear at court, and only the Pursuer is 
available to provide information to the sheriff on the ‘reasonableness’ of their application the 
sheriff may now consider that the case should be continued to establish further information about 
the debtor to establish if the test is satisfied and that the application asked for is ‘reasonable’

COSTS ON THE SCOTTISH GOVERNMENT

8. Additional costs will arise for the Scottish Court Service as a result of the amendments to 
section 3, agreed at Stage 2.

Scottish Court Service

9. No breakdown of cases is currently available to distinguish between those lodged under 
the Conveyancing and Feudal Reform (Scotland) Act 1970 and the Heritable Securities 
(Scotland) Act 1894. Costs are therefore estimated on the total number of ‘Mortgage/ Loan 
Lender’ actions raised in the sheriff courts. 

10. It is difficult to produce an exact costing when the decision is one for each individual 
sheriff and accordingly the costs are estimations based on experience of working in the courts 
and with a variety of sheriffs. 

11. Moreover any additional costs arising from the amendment need to be set against 
the reduction in costs now anticipated as a result of lower forecasts from the Council of 
Mortgage Lenders on the overall rise in UK repossessions.

12. Cost estimates in the original financial memorandum were set at the upper limits and took 
account of forecasts at the time from the Council of Mortgage Lenders (CML) that repossessions 
across the UK would rise by 60% from 40,000 in 2008 to 65,000 in 2009.  Our original cost 
assumptions therefore assumed a 60% rise in court actions for repossession in Scotland in 2010 
compared to 2008, whereas the latest forecast from the CML indicates only a 33% rise to 53,000 
repossessions across the UK in 2010.

13. Taking on board this more recent projection from the CML of only a 33% increase in 
repossessions implies the number of court actions for repossession in Scotland will increase to 
13,300 in 2010-11 rather than 16,000.
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14. The additional costs in undefended cases arising from this Stage 2 amendment, set 
against 13,300 rather than 16,000 court actions for repossession, are as follows:

• £177,254 per annum if 100% of “undefended” cases are continued for a further 
hearing (£151,860 judicial costs and £25,393 for other Scottish Court Service running 
costs)

• £88,627 per annum if 50% of “undefended” cases are continued for a further hearing 
(£75,930 for judicial salaries and £12,697 for other Scottish Court Service running costs)

• £53,176 per annum if 30% of “undefended” cases are continued for a further hearing 
(£45,558 for judicial salaries and £7,618 for other Scottish Court Service running costs)

• £44,313 per annum if 25% of “undefended” cases are continued for a further hearing 
(£37,965 for judicial salaries and £6,348 for other Scottish Court Service running costs)

15. However the overall reduction in the total number of both defended and undefended cases 
from the 16,000 cases previously envisaged to 13,300 court cases will reduce court costs by 
about £60,000 from the £364,500 indicated in the original Financial Memorandum. 

16. A small net reduction from the overall costs previously modelled in the Financial 
Memorandum occurs at the lower end of what might be expected on the percentage of 
‘undefended’ cases continued for a further hearing.  However a net increase in overall costs will 
occur if 50% or more of ‘undefended’ cases are continued.  

17. The overall net additional costs in each year, beyond those previously indicated in 
the Financial Memorandum of £364,500 / 361,750 / £301,250, are therefore as follows:

• £28, 627 if further hearings are required in 50% of “undefended” cases

• £117,254 if further hearings are required in 100% of “undefended” cases

18. This is in addition to the resources already committed to court costs regarding the 
implementation of Part 1 of the Bill.

Legal Aid costs

19. The reduction from 60% to 33% in the likely increase in court actions for repossession, in 
line with the latest CML forecasts, also implies a reduction in costs on the legal aid budget from 
£1,399,786 to £1,163,660.
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HOME OWNER AND DEBTOR PROTECTION 
(SCOTLAND) BILL 

 
—————————— 

  
SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Home Owner and Debtor 
Protection (Scotland) Bill.  This Memorandum describes provisions in the Bill conferring power 
to make subordinate legislation which were either introduced to the Bill or amended at Stage 2.  
The Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced. 

2. During the Stage 2 proceedings, a number of the delegated powers were modified.  These 
changes respond positively to the comments made by the Parliamentary Committees which 
scrutinised the Bill.  Outlined below are descriptions of the relevant powers which have been 
modified, and explanations of why the additions, amendments and alterations have been made 
and are considered appropriate. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 4 – pre-action requirements 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
3. Section 4 of the Bill makes provision to introduce pre-action requirements which must be 
satisfied by creditors prior to making an application to the court in relation to residential 
property.  Section 4 inserts powers into the relevant legislation to make further provision about 
those pre-action requirements set out on the face of section 4.  

Reason for taking power 
4. The original Delegated Powers Memorandum set out the reasoning.  In particular, there is 
a need to update the pre-action requirements from time to time, in order to reflect the 
development of best practice and financial circumstances. 

SP Bill 32A–DPM 1 Session 3 (2010) 
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Stage 2 amendment 
5. During Stage 1, the Subordinate Legislation Committee raised concerns in relation to the 
power to add further pre-action requirements and to modify any enactment, recommending that 
significant restrictions should be placed on the scope of the powers, or that orders made under 
the powers be made subject to super-affirmative procedure. 

6. Section 4 was amended at Stage 2 to remove from new section 24A(8) of the 
Conveyancing and Feudal Reform (Scotland) Act 1970, and new 5B(8) of the Heritable 
Securities (Scotland) Act 1894, the power to add further requirements and to modify enactments. 

Effect of stage 2 amendment and on subordinate legislation making power 
7. The Stage 2 amendment restricts the power to make further provision about the pre-action 
requirements in response to the Subordinate Legislation Committee’s concerns that the powers 
were too wide.  The amendment gives a better balance by removing the power to add new 
requirements (while retaining the right to modify existing requirements). 

8. It is necessary to have flexibility to adjust the pre-action requirements in response to 
changes in the wider regulatory landscape.  It is therefore important that the order-making power 
remains wide enough to enable subordinate legislation in response to such changes.  

9. This approach satisfies the recommendations of the Subordinate Legislation Committee.  
We therefore consider it unnecessary to make exercise of the powers subject to super-affirmative 
procedure. 

Section 7 – representations in proceedings etc 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
10. Section 7 of the Bill provides that a debtor or entitled resident may be represented by an 
approved lay representative in certain proceedings relating to residential property.  It also 
contains a power for Scottish Ministers to prescribe a person or body able to approve an 
individual for the purposes of representing a debtor or entitled resident. 

Reason for taking power 
11. The power will ensure that provision of lay representation is limited to approved 
individuals.   

Stage 2 amendment 
12. Section 7 was amended at Stage 2 to enable Scottish Ministers to prescribe descriptions 
of persons or bodies as well as named persons or bodies to approve lay representatives.  It was 
also amended to allow the order to specify procedures for withdrawal of approval, and to make 

 2  
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provision requiring prescribed persons or bodies to provide information to Scottish Ministers 
about approvals and withdrawals of approval. 

Reason for choice of procedure 
13. Power to prescribe descriptions of persons or bodies to approve lay representatives:  In 
addition to the power to prescribe named persons or bodies, we considered it necessary to 
introduce a new power to prescribe descriptions of persons or bodies.  In practice both powers 
will be used in accordance with pre-existing criteria for accreditation of providers of information 
and advice.  The power will avoid the need for repeated updating of a list of prescribed bodies 
when new bodies are accredited or lose accreditation. 

14. Before making an order under of section 24E(3) of the 1970 Act and section 5F(3) of the 
1894 Act, the Lord President of the Court of Session must also be consulted.  As such, the lower 
level of scrutiny afforded by negative resolution procedure is considered appropriate. 

15. Power to prescribe procedures for withdrawal of approval:  We considered that it was 
necessary for the Bill to give Ministers the power to set out procedures for withdrawal of 
approval of lay representatives by prescribed persons or bodies.  It is vital to ensure that lay 
representatives perform competently in representing the interests of their clients, as well as not 
jeopardising the smooth running of court business.  It is important therefore for Ministers to have 
the power to set out procedures for withdrawal of approval of lay representatives by the 
prescribed organisations if, for example, there is a particular lay representative against whom 
repeated criticisms and concerns are expressed, either by their clients or the Sheriff.  It is 
considered appropriate that this matter be addressed through subordinate legislation so as to 
facilitate the monitoring of, and flexibility in, processes for withdrawal of approval.  

16. The Bill as introduced contained a corresponding power to prescribe procedures for 
approval, the exercise of which is subject to negative procedure of the Scottish Parliament.  The 
power essentially enables Scottish Ministers to flesh out the administrative processes involved in 
withdrawal of approval, it is therefore considered appropriate for orders relating to such matters 
also to be subject to negative procedure. 

17. Power to require prescribed persons or bodies to provide information:  We considered it 
useful to introduce a power to require prescribed persons and bodies to provide information to 
Scottish Ministers about approval or withdrawal of approval of lay representatives.  This will, for 
example, enable Scottish Ministers to collect information to ascertain whether appropriate access 
to lay representatives is available in all courts, and to assess the effectiveness of the new 
legislation. 

18. Orders made under this power will relate to the provision of information about persons 
approved, or whose approval is withdrawn.  They will not impose a heavy burden on those from 
whom information is sought, being the bodies which have given, or withdrawn, approval.  It is 
therefore considered that the lower level of scrutiny afforded by negative procedure is 
appropriate. 
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Section 9 – certificate for sequestration 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
19. Section 9 of the Bill provides for a new route into bankruptcy on the basis of a certificate 
completed by an authorised person and a power for Scottish Ministers to make regulations in 
relation to the certification process.   

Reason for taking power 
20. The reasons for the power were set out in the original Delegated Powers Memorandum.  
Delegating administrative processes allows the Scottish Government to adjust procedural rules in 
response to changing circumstances.   

Stage 2 amendment 
21. During Stage 1, the Subordinate Legislation Committee considered the scope of the 
power in the inserted section 5B(5)(e) (as inserted by section 9).  As the Scottish Government 
indicated in its response, as it is intended that the scope of the power in section 5B(5)(e) only 
relates to formalities of process and advice and information requirements, and not additional 
substantive conditions, this power could be drawn more narrowly to reflect that limited scope. 

22. Subsequently, section 9 was amended at Stage 2 to remove Scottish Ministers’ power to 
add further conditions which must be met before a debtor application for sequestration may be 
made and to remove or otherwise vary those conditions. 

Section 10 and 13 – trust deeds and related procedure 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 
23. Section 10 of the Bill amends the definition of “trust deed” in section 5(4A) of the 1985 
Act, to include trust deeds which exclude specified creditors or assets.  The introduced version of 
the Bill allowed (at new section 5(4A)(b)(iii) of the 1985 Act) Scottish Ministers to prescribe 
other classes of property which could be excluded. 

Stage 2 amendment 
24. Section 10 was amended at Stage 2 to remove this power, as the class of property which 
could be excluded is now prescribed on the face of the Bill.  Section 13 was also amended to 
remove the now redundant associated amendment to the procedure provision in the 1985 Act. 
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Section 15(1)(a) – ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative or negative resolution of the Scottish Parliament 

Provision 
25. Section 15(1)(a) of the Bill confers on Scottish Ministers a power to make by order such 
supplemental, incidental or consequential provision as they consider necessary or expedient for 
the purposes of, in consequence of, or for giving full effect to any provision of the Bill.  Such an 
order may modify any enactment. 

Reason for taking power 
26. The power allows consequential modifications to the existing law.   

Stage 2 amendment 
27. In response to the concerns of the Subordinate Legislation Committee at Stage 1 about 
the extent of the powers being conferred on Scottish Ministers in this Bill, section 15 was 
amended at Stage 2 to require every order under section 15(1)(a) to be made under affirmative 
procedure.  Previously, that procedure applied to orders which modified the text of an Act, but 
otherwise negative procedure applied. 
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Remit: 
 
1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter; 
 
(iii) Pension or grants motion as described in Rule 8.11A.1; 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
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Jackson Carlaw 
Margaret Curran 
Bob Doris 
Helen Eadie 
Rhoda Grant 
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Subordinate Legislation Committee 
 

10th Report, 2010 (Session 3) 
 

Home Owner and Debtor Protection (Scotland) Billl as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 2 February 2010, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Home Owner and Debtor 
Protection (Scotland) Bill as amended at Stage 2.  The Committee submits this 
report to the Parliament under Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  

Delegated Powers Provisions 

3. The Committee considered all the powers as set out in the supplementary 
DPM and is content with sections: 7, 9(3), 10 and 15.   

Section 4 – Pre-action requirements 

4. Section 4 would make significant reforms to the rights and obligations of 
lenders/creditors holding a security over residential property, and borrowers/home 
owners.  

5. Section 4 introduces new pre-action requirements which must be satisfied by 
creditors, prior to making a summary application to the court in relation to 
residential property, under section 24(1B) of the Conveyancing and Feudal Reform 
(Scotland) Act 1970 (“the 1970 Act”), or under section 5(1) of the Heritable 
Securities (Scotland) Act 1894 (“the 1894 Act”).  

6. The new pre-action requirements are contained in a new section 24A of the 
1970 Act, and new section 5B of the 1894 Act.  (Section 24A is inserted by section 
4(1) of the Bill, and section 5B is inserted by section 4(2) of the Bill.)  The same 
requirements would apply in both cases.  

                                            
1 Supplementary Delegated Powers Memorandum

SP Paper 385 1 Session 3 (2010) 
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7. The inserted sections 24A(8) of the 1970 Act and section 5B(8) of the 1894 
Act (as amended at Stage 2) contain  powers for the Scottish Ministers to make 
further provision about the pre-action requirements, by order. This includes 
provision: 

• specifying particular steps to be taken, or not to be taken, by a creditor 
in complying with any requirement; 

• modifying or removing any requirement; and   

• making different provision for different circumstances.  

8. The new sections 24A(7) of the 1970 Act and section 5B(7) of the 1894 Act 
will provide that in complying with the “pre-action requirements” the creditor must 
have regard to any guidance issued by the Scottish Ministers.   

9. In response to the Committee’s Stage 1 report, the Scottish Government 
explained that it was considered appropriate for the Bill to contain a power to 
permit Ministers to make changes to the pre-action requirements as and when 
they consider it necessary to do so, in light of experience of the operation of these 
provisions in practice.  Since these changes cannot be anticipated, it is considered 
that a broad power is needed, “though in practice it is more likely to be used to 
amend the requirements rather than to revise them completely”.  

10. The Bill has been amended at Stage 2 to omit the references to adding 
further pre-action requirements, and to remove the power to modify enactments.  
The Government’s response to the Committee at Stage 1 indicated that this 
should address the Committee’s various recommendations on section 4.  Having 
proposed such amendments, the Government has considered that a “super-
affirmative” level of scrutiny would be unnecessary.   

11. The power by order to add further “pre-action requirements” has been 
removed at Stage 2, as has the power to modify any enactment (including the Act 
itself).  The powers to–– 

• specify particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement, or  

 
• to modify or remove any requirements, or  
 
• make different provision for different circumstances,  
 

are retained. 
 

12. The power to modify or remove any requirements remains a wide power 
which is capable of altering these significant proposals in the Bill.  It remains the 
position that the Scottish Ministers appear to be asking the Parliament to agree 
that they should be provided with the maximum flexibility to modify the pre-action 
requirements in the Bill, by affirmative order, in the light of experience and what 
may be required, dependent on changes in the market for secured lending over 
residential property, and future increases or decreases in repossession 
proceedings.  Future changes to the “pre-action requirements” appear capable of 

 2
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affecting the balance between the rights and duties of secured creditors over 
residential property and borrowers, and the market for lending, depending on what 
changes may be proposed in the future.  

13. The Committee also noted that the removal of the additional power to modify 
enactments does not mean that the pre-action requirements as listed in the Bill 
cannot be modified.  There is an express power to do so.   

14. The Committee’s recommendations on this section at Stage 1 made clear 
that it is not considered to be a proper use of the delegated powers to permit 
wholesale revision or replacement of the scheme, which the Parliament has 
approved through primary legislation.  It recommended that significant restrictions 
should be placed on the scope of this power, to limit it appropriately.  However, if 
such restrictions were not made, the Committee recommended that a form of 
“super-affirmative” procedure would be more appropriate, in relation to the wide 
power to modify the pre-action requirements.   

15. The Committee considers that significant restrictions have not been made to 
the scope of this power, and therefore it maintains its recommendation that a form 
of “super-affirmative” procedure would be more appropriate for the exercise of the 
powers to modify or remove the defined “pre-action requirements”. 

16. A form of super-affirmative procedure would permit public consultation on a 
draft of the proposals, prior to laying the order for approval.  This would allow for 
consultation on a proposed draft order with stakeholders, prior to the finalised 
order being laid.   

17. In its Stage 1 report, the Committee considered that as the statutory 
guidance (referred to in the new sections 24A(7) of the 1970 Act and section 5B(7) 
of the 1894 Act) could contain matters of sufficient import, it should be laid by the 
Scottish Ministers before the Parliament, prior to issue.  The Committee 
recommended that a draft of the guidance should be laid in the Parliament for a 
suitable period for consideration before it is issued.  If the Parliament made any 
resolution in relation to the proposed guidance, the Scottish Ministers should be 
obliged to have regard to it.  This would enable any views of the Parliament on the 
draft guidance to be considered.  

18. The Government’s response to the Committee at Stage 1 of the Bill 
explained that the guidance will detail matters which Ministers expect creditors will 
have regard to in carrying out their duties, although it is not considered require to 
be made legally binding.  This would assist in enabling each case to be considered 
on its individual circumstances.  The response states–– 

“The statutory guidance will clarify what could be considered reasonable, in a 
creditor’s attempts to satisfy the pre-action requirements described on the 
face of the Bill and in secondary legislation.  The guidance will cover issues 
where it is impractical to specify precisely in the legislation every example of 
what would count as “reasonable” but where a non-exhaustive list of possible 
examples, with reference to other guidance, is likely to be useful in helping 
creditors, debtors, Sheriffs and advice agencies interpret the legislation.  

 3
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“It will also allow Government quickly to respond to changes in the wider 
regulatory landscape, which do not require change to the legislation, but 
which Sheriffs will wish to take into account when reaching decisions on 
whether lenders have acted reasonably and fulfilled the pre-action 
requirements. Any guidance offered would have to be consistent with primary 
and secondary legislation, and within the powers vested in Scottish 
Ministers.” 

 
19. The supplementary DPM does not make any comment in relation to 
guidance.  However, the Committee considers that the guidance is capable of 
having a more significant effect than setting out “general principles of which the 
sheriff may make use in considering cases”, as the Government has explained.  
Creditors will have a legal obligation to have regard to the guidance, in complying 
with the requirements which must be followed, before an action for repossession 
of residential property can proceed.   

20. It appeared to the Committee that the guidance may be capable of being 
used to an extent to clarify the steps that would be considered reasonable, for a 
creditor to satisfy the pre-action requirements, as defined in the Bill.  For instance, 
the guidance might include reference to the FSA Mortgage Code of Business and 
Council of Mortgage Lender guidance outlining the industry-agreed principles on 
what will constitute reasonable action by creditors when dealing with mortgages in 
arrears.   

21. The Government’s response to the Stage 1 report also explains that it is 
sought to have the flexibility to put the guidance in place quickly, and if a draft 
required to be laid, this would be hampered.  The Committee considered that this 
factor does not take into account the potential significance of the guidance, in 
relation to the pre-action requirements as drafted in the Bill.  It also does not take 
into account whether the Parliament would consider it has an interest in 
commenting on the terms or effect of the guidance.   

22. The Committee considers that, as the statutory guidance could contain 
matters of sufficient importance, it should be laid in draft by the Scottish Ministers 
before the Parliament.   

23. The Committee therefore reports that–– 

• it considers that it is not a proper use of delegated powers to permit 
wholesale revision or replacement of the scheme which the 
Parliament has approved through primary legislation, as permitted by 
the general power to modify the “pre-action requirements” in the new 
sections 24A(8)(b) and 5B(8)(b) 

• Given that the Scottish Government has not amended the Bill to 
significantly restrict the scope of that power, the Committee still has 
concerns whether affirmative procedure in relation to the powers in 
section 24A(8)(b) and section 5B(8)(b) shall provide sufficient 
Parliamentary scrutiny of any order including any modifications to the 
pre-action requirements 
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• TThe Committee therefore recommends that orders exercising those 
powers should be subject to super-affirmative procedure, which 
requires a proposed draft order to be laid before the Parliament 
together with an explanatory document for a prescribed period, to 
permit public consultation on the terms of the proposed order prior to 
laying of an order for approval.  Ministers should be required to 
consider comments received and provide an explanation to the 
Parliament as to the extent to which comments have been addressed 
in the final order 

• The Committee considers that the procedure as outlined above would 
also ensure consultation with the relevant bodies or persons with an 
interest in the proposed terms of an order, by providing for public 
consultation on the proposals 

• The Committee still considers that the guidance which may be issued 
in terms of sections 24A(7) and 5B(7), inserted by section 4 of the Bill, 
is of sufficient import that it should be considered by the Parliament 
before issue.  It recommends that a draft of the guidance should be 
laid in the Parliament for a suitable period for consideration before it 
is issued, and that if during that period the Parliament makes any 
resolution in relation to it, the Scottish Ministers must have regard to 
that resolution. 
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SP Bill 32A-ML  Session 3 (2010) 
 

1

Home Owner and Debtor Protection (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 17 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 2 

Mary Mulligan 
 

2 In section 2, page 3, line 19, leave out from <grant> to the end of line 20 and insert <, on an 
application under subsection (1B) above, continue the proceedings or make any other order that it 
thinks fit; but it may not grant the application unless it is satisfied that— 

(a) the creditor has complied with subsection (1C) above; and 

(b) it is reasonable in the circumstances of the case to do so.> 

Section 3 

Mary Mulligan 
 

3 In section 3, page 4, line 40, leave out <all the circumstances> and insert <the circumstances of 
the case> 

Section 11 

Fergus Ewing 
 

1 In section 11, page 15, line 18, at end insert— 

<(  ) in paragraph (d), after “sequestration” insert “or, as the case may be, the 
day immediately preceding the date the trust deed was granted”.> 
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Home Owner and Debtor Protection (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill. In this case, the information provided consists 
solely of the list of groupings (that is, the order in which amendments will be debated). The 
text of amendments set out in the order in which they will be debated is not attached on this 
occasion as the debating order is the same as the order in which the amendments appear in 
the Marshalled List. 

 
 

Groupings of amendments 
 

Note: The time limits indicated are set out in the timetabling motion to be considered by the 
Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on the 
groups above each line must (subject to Rule 9.8.4A of Standing Orders) be concluded by the 
time indicated, although the amendments in those groups may still be moved formally and 
disposed of later in proceedings. 

 

Disposal by court on security holder’s application 
2, 3 

Family homes included in trust deeds: minor amendment 
1 

 
Debate to end no later than 15 minutes after proceedings begin 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 54   Session 3 
 

Meeting of the Parliament 
 

Thursday, 11 February 2010 
 

Note: (DT) signifies a decision taken at Decision Time. 

Home Owner and Debtor Protection (Scotland) Bill: Bruce Crawford, on behalf of 

the Parliamentary Bureau, moved S3M-5717—That the Parliament agrees that, 

during Stage 3 of the Home Owner and Debtor Protection (Scotland) Bill, debate on 

groups of amendments shall, subject to Rule 9.8.4A, be brought to a conclusion by 

the time limit indicated, that time limit being calculated from when the Stage begins 

and excluding any periods when other business is under consideration or when a 

meeting of the Parliament is suspended (other than a suspension following the first 

division in the Stage being called) or otherwise not in progress:  

Groups 1 and 2: 15 minutes.  

The motion was agreed to.  

Home Owner and Debtor Protection (Scotland) Bill: The Bill was considered at 

Stage 3. 

The following amendments were agreed to without division: 2, 3 and 1.  

Home Owner and Debtor Protection (Scotland) Bill: The Minister for Housing and 

Communities (Alex Neil) moved S3M-5650—That the Parliament agrees that the 

Home Owner and Debtor Protection (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Scottish Parliament 
Thursday 11 February 2010 

[THE PRESIDING OFFICER opened the meeting at 
09:15] 

Business Motion 
The Presiding Officer (Alex Fergusson): 

Good morning. The first item of business is 
consideration of business motion S3M-5717, in the 
name of Bruce Crawford, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
stage 3 of the Home Owner and Debtor Protection 
(Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Home Owner and Debtor Protection (Scotland) Bill, debate 
on groups of amendments shall, subject to Rule 9.8.4A, be 
brought to a conclusion by the time limit indicated, that time 
limit being calculated from when the Stage begins and 
excluding any periods when other business is under 
consideration or when a meeting of the Parliament is 
suspended (other than a suspension following the first 
division in the Stage being called) or otherwise not in 
progress:  

Groups 1 and 2: 15 minutes.—[Bruce Crawford.] 

Motion agreed to. 

Home Owner and Debtor 
Protection (Scotland) Bill:  

Stage 3 

09:15 
The Presiding Officer (Alex Fergusson): The 

next item of business is stage 3 of the Home 
Owner and Debtor Protection (Scotland) Bill. In 
dealing with amendments, members should have 
the bill as amended at stage 2, which is SP Bill 
32A; the marshalled list of amendments, which is 
SP Bill 32-ML; and the groupings, which I, as 
Presiding Officer, have agreed. The division bell 
will sound and proceedings will be suspended for 
five minutes before the first division this morning. 
The period of voting for the first division will be 30 
seconds. Thereafter, I will allow a voting period of 
one minute for the first division after a debate. All 
other divisions will be 30 seconds. 

Section 2—Court applications by creditor for 
remedies on default 

The Presiding Officer: Group 1 is entitled 
“Disposal by court on security holder‟s 
application”. Amendment 2, in the name of Mary 
Mulligan, is grouped with amendment 3. 

Mary Mulligan (Linlithgow) (Lab): At stage 2, I 
lodged two amendments that sought to introduce 
reasonableness tests at sections 2 and 3 of the 
bill. The aim was to require the court to take into 
account whatever is reasonable in all the 
circumstances of a case before making its 
determination. As members of the Local 
Government and Communities Committee will 
remember, one of my stage 2 amendments was 
agreed to and the other was rejected. 
Unfortunately, as a result, the court will now be 
asked to consider slightly different issues, 
potentially with different powers and discretions, 
depending on whether a repossession application 
is made under the Heritable Securities (Scotland) 
Act 1894, to which my reasonableness 
amendment at stage 2 applies, or the 
Conveyancing and Feudal Reform (Scotland) Act 
1970, to which it does not. 

I am sure that we all agree that consistency 
between those two acts is vital so that the same 
protections, responsibilities and powers apply to 
the court, borrowers and lenders regardless of the 
act under which an action is taken. It was not the 
intention of any committee member to end up with 
significant differences between the tests in the two 
acts. I therefore seek to rectify the situation 
through amendments 2 and 3, which will ensure 
the necessary consistency in the courts‟ 
consideration of creditors‟ applications for 
repossession. It is vital that the requirement and 
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discretion for the court to do what it thinks is 
reasonable in the circumstances should apply to 
actions for repossession under the 1894 and 1970 
acts. 

Amendments 2 and 3 build on my stage 2 
amendments, which were based on proposals by 
the Scottish Association of Law Centres, with 
which the Government and I have had further 
discussions. Amendments 2 and 3 will make it 
explicit that the court has discretionary power to 
make any order that it sees fit, including a 
continuation order, provided that it is satisfied that 
the lender has complied with the pre-action 
requirements, and it is reasonable in the 
circumstances of the case to do so. For example, 
the amendments will remove any doubt about 
whether the court has the power to delay 
repossession in cases in which the defender does 
not dispute that the lender has complied with the 
pre-action requirements, but simply seeks more 
time to find alternative accommodation. I 
acknowledge that the Government wishes to 
achieve that, too. 

Amendments 2 and 3 provide a good balance in 
that they will further protect the interests of the 
debtor without compromising the rights of the 
lender. I acknowledge that the Government 
expressed concerns at stage 2 about the potential 
impact of my amendments on court costs and the 
programming of other court business if sheriffs felt 
obliged to adjourn every undefended case to seek 
further information. Although I understand that the 
Government does not consider that that is likely to 
happen in practice, my amendments go some way 
towards addressing those concerns while ensuring 
that sheriffs are required to consider what is 
reasonable in the circumstances and that they 
retain the discretion to adjourn hearings in order to 
secure further information if they judge that to be 
necessary. 

Ministers will no doubt respond to the 
amendments during the debate, but I understand 
that they share my view on the need to ensure 
consistency between the 1894 and 1970 acts, and 
that they support my objective, which is to achieve 
the best possible protection for those who are at 
risk of repossession, while balancing the overall 
impact on court time and other court business. I 
believe that my amendments will achieve that 
balance and I therefore hope that members will 
support them. 

I move amendment 2. 

The Minister for Housing and Communities 
(Alex Neil): We have worked closely with Mary 
Mulligan on her amendments 2 and 3 since stage 
2. I hope that the Parliament will unite behind 
them. As she said, the amendments build on her 
stage 2 amendment that required sheriffs to 
consider the reasonableness of applications. The 

effect of these stage 3 amendments will be to 
ensure consistency between the 1894 and 1970 
acts and the bill, and to ensure that the legislation 
is workable in practice. 

I fully accept the need for amendments 2 and 3 
and consider that they will reduce the risk that a 
court would feel obliged unnecessarily to continue 
every undefended case to another hearing—which 
was our primary concern at stage 2—while 
allowing sheriffs to adjourn cases to seek further 
information if they believe that that is necessary. 

We still have concerns about the potential 
impact on other court business, so we will monitor 
that carefully during the implementation period. 
However, I welcome amendments 2 and 3, which 
will ensure consistency between the two relevant 
acts and the bill when it becomes an act. The 
proposed wording is an improvement on what was 
envisaged either by the Government or by Mary 
Mulligan at stage 2. I am therefore happy to 
support amendments 2 and 3, in the usual 
consensual manner. 

Mary Mulligan: I am happy that we have such 
consensus so early in the morning. I welcome the 
minister‟s comments. 

Amendment 2 agreed to. 

Section 3—Court powers in action for 
possession of residential property 

Amendment 3 moved—[Mary Mulligan]—and 
agreed to. 

Section 11—Power in relation to debtor’s 
family home 

The Presiding Officer: Group 2 is on family 
homes included in trust deeds. Amendment 1, in 
the name of the minister, is the only amendment in 
the group. 

The Minister for Community Safety (Fergus 
Ewing): Amendment 1 is a technical one that will 
make a minor clarification for the operation of the 
amended section 40 of the Bankruptcy (Scotland) 
Act 1985 in relation to trust deeds. Section 11 of 
the bill will amend section 40 of the 1985 act so 
that its protections, which currently apply to 
sequestrations, are extended to apply to trust 
deeds. Section 11 ensures that a trustee under a 
trust deed must, when wishing to sell the family 
home, seek the relevant consent or authority of 
the sheriff, just as a trustee in sequestration must 
do so. The section will also ensure that the sheriff 
must take into account the same factors with trust 
deeds as he must in sequestrations. 

The term “family home” is defined in section 
40(4) of the 1985 act as meaning property in 
which there was an interest at a defined “relevant 
date”. Amendment 1 adapts the “relevant date” 
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definition to include reference to trust deeds. 
Without the amendment, the definition of “relevant 
date” in the 1985 act would make no reference to 
trust deeds. The amendment avoids any 
uncertainty by clarifying in the 1985 act that, for 
the purposes of trust deeds under section 40, a 
debtor‟s family home is a home in which he had an 
interest the day before his trust deed was granted. 

I move amendment 1. 

Amendment 1 agreed to. 

The Presiding Officer: That ends consideration 
of amendments. 

Home Owner and Debtor 
Protection (Scotland) Bill 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
5650, in the name of Alex Neil, on the Home 
Owner and Debtor Protection (Scotland) Bill. 
Before I invite the minister to open the debate, I 
call on Nicola Sturgeon, as a cabinet secretary, to 
signify Crown consent to the bill. 

The Deputy First Minister and Cabinet 
Secretary for Health and Wellbeing (Nicola 
Sturgeon): For the purposes of rule 9.11 of the 
standing orders of the Scottish Parliament, I 
advise the Parliament that Her Majesty, having 
been informed of the purport of the Home Owner 
and Debtor Protection (Scotland) Bill, has 
consented to place her prerogative and interests, 
in so far as they are affected by the bill, at the 
disposal of the Parliament, for the purposes of the 
bill. 

The Presiding Officer: Thank you. I call Alex 
Neil to speak to and move the motion in his name. 

09:25 
The Minister for Housing and Communities 

(Alex Neil): I am glad to open the stage 3 debate 
on the Home Owner and Debtor Protection 
(Scotland) Bill. 

I pay tribute to the work of the Local 
Government and Communities Committee under 
the convenership of Duncan McNeil. The 
committee considered the bill in a diligent, 
thorough and constructive manner at stages 1 and 
2. It is to the committee‟s great credit that we were 
able to move from the bill‟s introduction in October 
to completion of stage 2 before the end of 
January. I pay tribute in particular to the work of 
the clerks to the committee, who were extremely 
helpful and co-operative. 

It is almost a year to the day since the 
repossessions group, which was ably chaired by 
Adrian Stalker, first met. I record again my 
appreciation of the group‟s role in recommending 
the ways in which legislative protection for home 
owners needed to be strengthened. The debt 
action forum is also to be commended for its role 
in shaping part 2 of the bill. The policy 
development and passage of this small but 
complex bill has been relatively swift, but the bill 
has certainly been subject to appropriate testing 
and scrutiny. 

Although the key principles of the bill were 
widely shared and have not been altered, we 
listened carefully to committee members‟ views 
and were happy to make a number of 
amendments to the bill on points of detail, notably 
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in section 1, on voluntary surrender, in section 6, 
on recall arrangements, in section 7, on lay 
representation, in section 9, on certificates for 
sequestration, and in section 10, on trust deeds. 
Our acceptance this morning of amendments 2 
and 3, in the name of Mary Mulligan, is further 
evidence of our willingness to listen and adjust 
when it is right to do so. 

We could not address some issues that 
members raised. For example, although we 
supported the spirit of Bob Doris‟s amendments, 
which sought to protect people from liability for 
their lender‟s legal expenses when the lender had 
not complied with pre-action requirements, it is 
regrettable that the matter is—at the moment—
reserved to the United Kingdom Parliament. For 
that reason alone we could not support Bob 
Doris‟s amendments. However, as I promised to 
do at stage 2—this Government keeps its 
promises—I have written to Lord Myners to ask 
the UK Government to address the issue, and 
copies of my letter are available from the Scottish 
Parliament information centre. [Interruption.] The 
debate had become a bit too consensual, 
Presiding Officer. 

I am also grateful to Bob Doris for raising an 
important point about voluntary surrender. We 
responded to concerns that a formal affidavit was 
too onerous, but Bob Doris also sought the 
creation of a set of guidelines, to enable borrowers 
to be clear about what they are doing. As I said to 
the committee, it will be for the lender to decide 
how that will work in practice; that is not an issue 
for the bill. However, I reassure Bob Doris and 
other members that it is one of a number of issues 
that we will seek to address when we implement 
the bill, through consultation of all interested 
parties. I also assure the Parliament that we will 
keep the new legislation and funding for the advice 
sector, courts and others under review, and we will 
come back to the Parliament, if that is required, to 
ensure that the provisions work as the Parliament 
intended or to correct deficiencies. 

Pauline McNeill did us a service when she drew 
the Parliament‟s attention to a serious issue. 
Fergus Ewing explained that although we could 
not have supported the amendment in her name, 
we are happy to engage with her and other 
members to get to the root of the issue and to 
consider what steps can be taken to improve the 
transparency and scrutiny of insolvency 
practitioners‟ fees. 

Not just members but key stakeholders were 
influential throughout the passage of the bill. I 
commend stakeholders for their on-going support, 
consultation and input. In particular, I thank 
Citizens Advice Scotland, Money Advice Scotland, 
the Council of Mortgage Lenders—it says 
“moneylenders” in my notes—Shelter Scotland 

and the Scottish Association of Law Centres for 
their willingness to engage constructively, and for 
the work that they do to avoid repossessions and 
to help people who are struggling with debt. The 
insolvency profession and the Law Society of 
Scotland also engaged fully. Stakeholders did not 
always get their own way, but the process of 
consultation was extremely valuable in securing a 
better balance between protection for lenders and 
debtors and ensuring that we produced workable 
legislation. 

I remind members of the circumstances that 
prompted us to introduce the bill. One of the most 
significant consequences of the economic 
recession, especially during the past year or so, is 
that too many Scots are caught in a debt trap, 
which puts family homes—and families—at risk. 
Our response, which is embodied in the bill, has 
been to act quickly to legislate, well ahead of our 
colleagues south of the border, to introduce more 
protection for home owners, not just in these 
difficult times but for the longer term, and to offer 
support to people who currently cannot access 
debt solutions. 

As members know, the pressing need for 
legislation has been a focus during previous 
debates, but it is worth restating why the bill is so 
important. Home repossessions in the UK 
increased fivefold from 8,000 in 2004 to 40,000 in 
2008, and the Council of Mortgage Lenders has 
forecast a further rise to 53,000 this year. In 
November, the CML predicted that the number of 
families in the UK who have mortgage arrears that 
amount to more than 2.5 per cent of the balance 
would top 205,000 in 2010. The risks for such 
people will only intensify if unemployment or 
interest rates, or both, go on rising. 

An issue on which all members agree is the 
need for more reliable statistics for Scotland. I had 
written yet again to the Council of Mortgage 
Lenders to ask for that information, but I regret 
that I received a reply in the negative yesterday. 
The CML‟s view is that issues to do with reporting 
the Scottish numbers cannot be resolved unless 
action is taken by the regulators—in this case, the 
Financial Services Authority. That is a 
disappointing reply. Given that the FSA will be 
under new management from the summer, subject 
to the election result and its consequences, I will 
again approach the FSA and ask it to take 
appropriate action. 

In relation to the need for legislation to protect 
home owners, the FSA said recently that 
“firms were often too quick to take repossession action”, 

and that 
“some firms explored very few forbearance options before 
taking legal action against borrowers. We observed these 
poor practices across the mortgage market”. 
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Not only in the Scottish Parliament but 
throughout the country, the bill is welcome and will 
make a material difference to many families and 
individuals who find themselves in the unenviable 
position of having too much debt and facing the 
prospect of repossession of their homes. 

I am delighted to move, 
That the Parliament agrees that the Home Owner and 

Debtor Protection (Scotland) Bill be passed. 

09:34 
Mary Mulligan (Linlithgow) (Lab): I thank the 

clerks to the Local Government and Communities 
Committee for their help and support during the 
passage of the bill. The bill is relatively short and 
succinct and bears no comparison by length with 
the Marine (Scotland) Bill, which the Parliament 
considered last week. However, it is a highly 
technical bill, and I am sure that members of the 
committee agree that the clerks were a great help 
in ensuring that we have understood its 
complexities. I also thank the bill team, particularly 
for their assistance with the amendments. 

I remind members how we have arrived at this 
stage today. At the beginning of 2009, Cathy 
Jamieson and other members of the Scottish 
Parliament—including Ross Finnie and Robin 
Harper, who are in the chamber—realised that the 
number of people at risk of having their homes 
repossessed due to mortgage arrears was 
increasing and, crucially, that people in Scotland 
did not have the same protections as people in 
England and Wales, where a pre-action protocol 
was in place that ensures that certain procedures 
are carried out before a court can grant a 
repossession decree. 

Cathy Jamieson and others suggested that the 
same protection should be available to people in 
Scotland but, unfortunately, the Cabinet Secretary 
for Health and Wellbeing, Nicola Sturgeon, first 
said that it was not necessary and then, after 
significant pressure from many—including Mike 
Dailly of the Govan Law Centre, who experienced 
the deficiency daily in his professional role—
decided to delay further by setting up the 
repossessions sub-group of the debt action forum. 
That should at least have ensured that potential 
legislation would be fully developed. However, the 
committee was concerned that many witnesses 
who gave evidence at stage 1 raised concerns 
about the consultation process. That concerned 
the committee enough for it to say in its stage 1 
report that “on balance” the consultation on part 1 
was sufficient, but on part 2 it was not. Indeed, 
committee members were unsure why part 2 was 
included in the bill, so it is to the credit of 
committee members that there is a bill here today 
to consider. 

I acknowledge and welcome the fact that when 
the two ministers—Mr Neil and Mr Ewing—saw 
the committee‟s concerns, they listened and made 
efforts to respond to them. However, we should 
not have been in that position in the first place. I 
hope that lessons have been learned and that it is 
recognised, in particular, that there are still debt 
issues to address. 

The bill is principally, as the minister said, about 
offering protection to those who are at risk of 
losing their homes due to debt, so I will highlight a 
few of the main points of the bill that will contribute 
to that aim. 

Part 1 introduces the pre-action court protocols 
that were sought. I acknowledge that their 
legislative status means that they have more 
weight than their English counterparts, but I also 
contend that it may have been possible to achieve 
the same results through amendments to the 
Mortgage Rights (Scotland) Act 2001. That might 
have been a quicker route. How many people 
have been faced with repossession without the 
support that the bill provides? 

The second most important aspect of part 1 is 
the provisions that will enable lay representation in 
repossession cases. Although that is to be 
welcomed, as organisations such as Citizens 
Advice Scotland, Money Advice Scotland and 
Shelter say, there is some concern about how well 
resourced they are to deliver the service. The 
committee convener, Duncan McNeil, pursued the 
issue with witnesses, including the minister, Alex 
Neil, and received some reassurance, but I agree 
with Mr McNeil that the matter needs to be kept 
under review. 

In part 2, sections 9 and 10 provided further 
provisions in relation to a certificate for 
sequestration and the removal of the family home 
from trust deeds, both of which have proved—I am 
sure the ministers would agree—quite 
controversial. It is clear to everyone that those 
sections would have benefited from more detailed 
consultation before the introduction of the bill. 
However, I believe that the committee was right to 
be pragmatic and to recognise that the measures 
could offer assistance to certain people. I am 
grateful to Citizens Advice Scotland for the 
examples that it provided to demonstrate that; 
Labour will support the measures today. 

There have been concerns about the bill 
delivering the protections that were sought without 
bringing about unintended consequences that 
would do more harm than good. The nature of the 
bill process is that there is detailed analysis and 
amendment, but that was particularly so in this 
case. 

As I said, there are still some concerns about 
the resourcing of lay representation. There are 
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also concerns, to which the minister referred this 
morning, about the ability of the courts to cope. 
More than ever, the regulations and guidance that 
are issued with the act will be critical in making it 
effective. Finally, it will be essential to ensure that 
the bill is working as soon as possible—I am sure 
that the minister will not delay further. 

With these comments, I offer my and my party‟s 
support for the Home Owner and Debtor 
Protection (Scotland) Bill. 

09:40 
David McLetchie (Edinburgh Pentlands) 

(Con): For a measure that was fast-tracked 
procedurally by the Government without the usual 
public consultation, and which was regarded by 
the Labour Party as being so urgent that members 
were at one time exhorted to turn up during last 
year‟s summer recess to pass the bill, the reality of 
its progress through Parliament has turned out to 
be somewhat different. 

Instead of a bill that focused exclusively on 
repossessions, building on legislation that was 
passed by the Parliament in the form of the 
Mortgage Rights (Scotland) Act 2001, we have 
been presented with a hybrid measure that 
contained contentious and extraneous provisions 
relating to personal bankruptcy, as set out in part 
2. 

The case for early action on repossessions 
arose from an alarming projection on the likely 
number of repossessions in 2009, which turned 
out to be way off the mark. It was founded on the 
belief that, without immediate reform of the law, 
thousands would be thrown out of their homes and 
on to the streets as a result of the actions of hard-
hearted lenders who care only for money and not 
a jot for the welfare of families. As usual, that 
proved to be a gross caricature of the truth, which 
bore no relationship to the good practice of the 
overwhelming majority of lenders in this country. 
All the evidence that was taken on the bill 
demonstrated that customers who are in arrears 
with their mortgages are treated with sensitivity, 
both as a matter of corporate social responsibility 
and as a matter of sound commercial judgment, 
because it makes economic sense to assist 
people to stay in their homes and to ride out the 
recession rather than to lose money on loans that 
were secured over homes that were falling sharply 
in value and in which there was high negative 
equity. 

However, as with many issues in politics, 
something had to be seen to be done, and when it 
turned out that there was a relatively minor 
difference in the law between England and 
Scotland, Labour was quick to demand that it be 
corrected and the Scottish National Party was 

anxious not to be caught out. Accordingly, the 
measures in part 1 were invested with a political 
importance and significance that far outweighed 
their practical consequences. 

As I said in the stage 1 debate, in part 1 we 
have changes that will make marginal 
improvements to the law, but will do little more 
than codify existing good practice. They will make 
little or no difference to the number of people 
whose homes are repossessed. For that, we will 
require a recovery from the Labour recession. All 
that is being done in part 1 is to require the courts 
to take a more proactive supervisory role in 
ensuring that all the options have been 
considered, in conjunction with the debtor, before 
a repossession order in favour of the lender is 
granted. 

The areas that the committee‟s report identified 
as requiring amendment have been duly amended 
and further tidied up this morning. Therefore, as 
regards part 1 we can look back with a degree of 
modest satisfaction on a modest measure, 
because that is what it is. I will leave the 
exaggerated claims and counter-claims for Labour 
and the SNP to fight over. 

The criticisms of the Government‟s handling of 
part 2 have been many, various and wholly 
justified. The Government is guilty of ignoring the 
recommendations of its own debt action forum, 
which called for fuller public consultation on 
personal insolvency and the family home. The 
Government has engaged in all manner of 
sophistry and double-talk to imply consensus 
where none exists and consultation where none 
took place. It has acted in bad faith and forfeited 
the good will of professional bodies that are 
involved in this aspect of the law. All of that is 
particularly true in relation to section 10. Moreover, 
in relation to section 9, an amendment was 
approved at stage 2 that removed the legal 
responsibility of the authorised person in certifying 
the entitlement of a debtor to relief from debt that 
comes from sequestration. We now have a 
situation in which bankruptcy is available on 
demand and certificates of sequestration are 
granted by people who take no legal responsibility 
to creditors for doing so. 

The history of this Parliament in the field of debt 
has been a one-way street of reforms that make it 
easier for people to avoid paying their bills. Before 
we go any further beyond this bill, we should 
pause to think about the stage that we have 
reached. The credit system is the engine of our 
economy. As we have seen in spectacular fashion 
recently, the credit system is good only when 
sound loans are made to people who can afford to 
repay them. That is true of a small personal loan 
from a credit union and a mortgage of tens of 
thousands of pounds from a major bank. The 
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availability of credit is of the greatest importance to 
people on lower incomes. If we undermine the 
system and make credit more difficult or expensive 
to obtain because we make it easier for some 
people to avoid and default on paying their debts, 
we do our society and our economy as a whole a 
great disservice. In passing the bill, we should 
reflect on that. 

09:45 
Jim Tolson (Dunfermline West) (LD): I rise in 

support of the Home Owner and Debtor Protection 
(Scotland) Bill not only because I have listened to 
and agree with much of the evidence given to the 
lead committee, on which I sit, but because the bill 
will provide vital protection to people who are in 
serious debt and will allow them to remain in the 
home that they sought to purchase. It is vital that 
we minimise such stressful situations and help 
keep the family unit together. 

We were pleased that, as a result of Opposition 
campaigning and pressure, which the Liberal 
Democrats led, the Scottish Government 
established the debt action forum and the 
repossessions sub-group. Both produced final 
reports, aspects of which have been taken forward 
in the bill. Feedback from Citizens Advice Scotland 
and others who gave evidence to the committee 
has demonstrated great support for the debt action 
forum and the repossessions group. 

Concerns were rightly expressed about the 
unusually short consultation period, but that had to 
be balanced with the urgent need for reform. 

Although we were happy to support the bill at 
stage 1, we had a number of concerns that we 
wanted to be addressed before the bill came back 
at stage 2, in particular about the recall of decree. 
We are pleased that the Government listened to 
our argument on that. We stressed at stage 1 and 
stage 2 that there should be an opportunity to 
make a second application for a recall of decree in 
certain circumstances and that the bill should be 
amended in that regard. 

I thank the committee clerks and members of 
the committee who went through a great deal of 
detail in the bill. I thank Alex Neil and his officials 
for redrafting the bill as a result of the concerns 
that I raised in committee in relation to a spouse or 
partner of the debtor making a second application 
for a recall of decree where it is felt that the debtor 
may not be acting in the best interests of the 
family unit by allowing their home to be 
repossessed to pay off their debts. I believe that 
that provides a vital protection, which will both 
keep a family in its home and keep the family unit 
together at a time of great personal stress, giving 
people the best opportunity to recover from debt. 

Insolvency practitioners voiced a number of 
concerns about measures in the bill that they 
believed might affect their livelihood, and creditors 
expressed concerns about the imbalance in some 
of the provisions, which they believe unfairly 
favour the debtor and may leave the system open 
to abuse. 

Some of the key concerns have been 
addressed, within reason, by Government 
amendments that the committee agreed at stage 2 
in order to have a more balanced and fair system. 

Mr McLetchie pontificated at great length and 
sought to remove section 10 completely. However, 
as he well knows, many organisations that act on 
behalf of the debtor welcomed section 10 and the 
protection that it will provide to debtors. Given that 
he is never one to retire to the corner to lick his 
wounds, I am sure that Mr McLetchie will defend 
business interests to the max, even today at stage 
3. 

The fact that only three amendments were 
lodged at stage 3 is testament to the hard work of 
officials, members and outside groups, who have 
sought to ensure that the bill is not only robust and 
fair but brings real protection to people who are 
caught in the debt trap, which is often not of their 
own making. 

09:49 
Bob Doris (Glasgow) (SNP): I welcome the 

passage of the bill thus far and I very much hope 
that it will be passed at decision time. 

I reiterate the thanks that have been given to the 
committee clerks, the bill team and the ministers 
involved. If there was ever a bill that had the 
fingerprints of the Parliament all over it, this is it. 
Where genuine concerns were raised, they were 
listened to and the bill has been shaped by the 
Parliament as it has gone through. That is the way 
that all legislation should go through this 
Parliament. 

I will give some context to the bill. In 2004, the 
United Kingdom figure for repossessions was 
around 8,000. Despite the fact that the Council of 
Mortgage Lenders has revised the figure expected 
in the coming year down—I think to 48,000—in 
2008 the figure was 40,000, which is still a huge 
increase in the number of repossessions over a 
four-year period. 

I say to David McLetchie that just as Nero 
fiddled while Rome burned, if the Conservatives 
had their way, they would be sitting on their hands 
while vulnerable home owners had their homes 
repossessed. It is vital that we act, and the bill will 
ensure that we do. 

There should be a Scottish figure for 
repossessions, but we have some data. We know 
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that there has been a 77 per cent hike in the 
number of mortgages that have been in arrears for 
three months or more, which shows that more 
people are getting into mortgage difficulty. We also 
know that between 2008 and 2009, courts in 
Scotland granted more repossessions—the figure 
rose from 67 to 75 per cent. There is an evidence 
base there. We also know that between December 
2008 and December 2009, 21 per cent more 
actions to repossess were initiated in courts. The 
evidence is clear: we have to act. 

That is why the Scottish Government has moved 
to introduce statutory pre-action requirements. I 
give credit to our neighbours in England who 
introduced the pre-action protocol. In looking at 
best practice elsewhere, we sought to improve on 
the pre-action protocol by putting pre-action 
requirements on a statutory footing. Perhaps the 
Government south of the border will look at putting 
its system on a statutory footing at some point, 
too. 

Alex Neil: Just for the record, the consultation 
on the measures south of the border does not 
finish until the end of March, so there is no chance 
of legislation before the general election. 
Therefore, yet again, Scotland is well ahead of 
what is happening in the rest of the United 
Kingdom. 

Bob Doris: I thank the minister for that 
information. I hope that whatever party gets in 
south of the border after the next election will look 
at best practice in Scotland and follow suit. 

The minister raised issues about cost. The 
Scottish Government sought to put in the bill a 
provision that would ensure that sheriffs could 
award costs against lenders should they move to 
repossess via a court and that repossession fails. 
Shelter, Citizens Advice Scotland and Money 
Advice Scotland drew to my attention the fact that 
under the Conveyancing and Feudal Reform 
(Scotland) Act 1970—under the terms of standard 
conditions of security—it would be permissible for 
a mortgage lender to rack up thousands of pounds 
in legal fees while attempting to repossess a 
vulnerable person‟s home. Although a Scottish 
sheriff could say that it had failed to meet the 
statutory requirement to be reasonable in seeking 
a proper credit solution and could award costs 
against the mortgage company, under the same 
act, it is also permissible for the lender to 
introduce back-door charges, so the legal fee 
could be added directly to the debt of the 
vulnerable home owner. I find that unacceptable, 
which is why I worked with Shelter to lodge an 
amendment on that at stage 2. 

However, I did not know at that point that that 
would impinge upon the regulation of financial 
services, which is outwith the terms of the 
Scotland Act 1998. I thank the minister for his 

reassurance that he will work with me on that. He 
has written to Lord Myners to raise the point with 
him. It makes no difference to me whether the UK 
Government legislates to end those unfair back-
door charges or whether it gives Scotland the 
power to do so. I just want to help vulnerable 
home owners and I hope that we can all unite 
around that. I will certainly write to Lord Myners, 
too. 

I am absolutely delighted with one or two other 
aspects of the bill. I am delighted to see provision 
for lay representation in Scottish courts. The 
experts who have helped vulnerable home owners 
from the first point at which they access debt 
advice to the end point, when they face 
repossession of their homes—Shelter, Money 
Advice Scotland and Citizens Advice Scotland—
are the very people who should be in court. I thank 
the minister for his reassurance about voluntary 
surrender and ask him to keep a weather eye on 
how that process works. 

I am delighted that section 10 has remained 
intact. There is no compulsion whatever on 
anyone—the creditor or the borrower—to enter 
into a protected trust deed. The same situation 
applies in England. Let us ensure that section 10 
stays in the bill. I am delighted with the minister‟s 
reassurances. Let us vote for the bill today. 

09:55 
Cathy Jamieson (Carrick, Cumnock and 

Doon Valley) (Lab): I, too, add my thanks to the 
members and staff of the Local Government and 
Communities Committee who worked so hard to 
get the bill through the Parliament in the short 
space of time that they had to deal with it. 

From some speeches in the chamber, people 
might think that the pressure to bring the bill was 
about party-political point scoring. I say to those 
members that I pursued the matter vigorously 
because of the scale of the problem. For example, 
in the Tesco car park in Auchinleck, a woman 
stopped me only to break down in tears as she 
told me that her house was about to be 
repossessed—she did not know where to turn to 
get advice; a businessman came to my office in 
Cumnock and was in tears as he told me of the 
pressures on him—his worry was that he would 
lose his home; a couple came to my surgery in 
Maybole to seek help in exactly the same kind of 
circumstances; and there was also the woman 
who e-mailed me at midnight, desperate for advice 
about where to go. That is what the bill is about. 

The bill is about putting in place the right 
legislation to ensure that every possible step is 
taken before people are put through the courts 
and out on to the streets. The bill is also about 
ensuring that we do everything possible to 

734



23743  11 FEBRUARY 2010  23744 

 

intervene early in getting advice and information to 
the people who need it. I support the bill and I will, 
of course, vote for it at decision time.  

When I, along with members of other political 
parties who were keen to see something done, 
raised the issues that I have just outlined, we were 
told, “We hear what you are saying. We will get a 
bill through and we will do it as quickly as 
possible.” Alex Neil‟s speech would have led 
anyone to think that that happened; unfortunately, 
it was not the case. More than a year ago, Labour, 
the Liberal Democrats and the Greens raised the 
issue on a cross-party basis and with the support 
of Margo MacDonald. At the time, the Cabinet 
Secretary for Health and Wellbeing‟s response 
was that the measure was not needed. As Mary 
Mulligan said, while the cabinet secretary was 
saying that, others at the front line were telling a 
different story. They were telling us that the 
measure was badly needed and that legislation 
should be taken forward. 

Alex Neil: No matter whether or not her 
criticisms of the Government are valid, we are way 
ahead of the member‟s colleagues at 
Westminster, where she aspires to go in three 
months‟ time. Her colleagues do not even have a 
bill on the stocks. Indeed, they have not even 
finished the consultation. It will be another two 
months before they have done that. 

Cathy Jamieson: I am glad that Alex Neil 
recognises that I may well be on my way to 
another place where I will, of course, pursue the 
issue as vigorously as I have done in this place. 

I find it astonishing to hear him say that we are 
“way ahead”. I accept that the bill will put us 
ahead, but that is only because Labour and other 
parties consistently pushed the Scottish 
Government to do something. As I said earlier, the 
cabinet secretary‟s initial position was that 
legislation was not needed. 

I am always willing to work with anybody who 
has the best interests of our local communities at 
heart. I, for one, will not stand by and say nothing 
when people are being let down, and home 
owners were being let down. Thankfully, the 
cabinet secretary recognised that her initial 
judgment on the matter was wrong and did 
something about it. I wish that Alex Neil had a wee 
bit more grace about recognising that the issue 
was pushed forward on a cross-party basis. 

Shelter Scotland and Citizens Advice Scotland 
welcomed the bill, albeit that Shelter pointed out 
that there is no room for complacency. In 
particular, it said—and I agree with Shelter—that 
the argument can be made for change, 
irrespective of the recession. It said that people 
would continue to require help and support after 
the recession eases. 

In my area, we have a new pan-Ayrshire advice 
project. I was particularly pleased to attend the 
launch in Kilmarnock at which the cabinet 
secretary made a speech. That is exactly the kind 
of support that my constituents need. As I 
described at the outset, they need to know where 
to go to get help and legal advice and 
representation quickly and effectively—help that 
will mean that cases do not need to go to court. 
Concerns have been raised about additional 
burdens on the courts, but if the advice services 
work properly, my hope is that the courts will not 
have to deal with so many cases.  

I regret that I have had to introduce a slightly 
sour note to the proceedings, but the bill was 
improved by the very good work of a parliamentary 
committee. That is what the Parliament is about 
and we should take credit for that. As I said, I will 
support the bill at decision time. I hope that the 
Scottish Government has the good grace at least 
to recognise that it brought the bill before the 
Parliament because of cross-party consensus. 

10:00 
John Wilson (Central Scotland) (SNP): I rise 

to support the Home Owner and Debtor Protection 
(Scotland) Bill. Members will be well aware of their 
constituents‟ problems in retaining their home, 
particularly in the current economic climate, and 
Cathy Jamieson portrayed them eloquently. I am 
glad that there is general agreement in the 
chamber on the need for measures to avoid home 
repossession wherever possible.  

The main driver of the Scottish Government in 
bringing forward the bill was to offer greater 
protection to the home owner. Clearly, that is 
desirable, particularly given the economic 
backdrop to the debate. In practical terms, the bill 
aims to put into legislation in part 1 the 
recommendations of the repossessions group and 
in part 2 proposals in respect of bankruptcy. The 
bill aims to enhance debtors‟ rights under the 
Mortgage Rights (Scotland) Act 2001 by extending 
protection to people in all repossession cases that 
involve residential property. 

The stage 1 debate saw recognition that 
agreement differed on the provisions in part 1 and 
part 2. During the bill‟s passage, a number of 
members said that the Council of Mortgage 
Lenders‟ figures on repossessions needed to be 
made available in Scotland. I was reassured when 
the Scottish Government said that it was 
endeavouring to pursue the matter by writing to 
the Council of Mortgage Lenders and the Financial 
Services Authority to get the figures for Scotland 
prepared and released. Like the minister, I 
express my disappointment at the Council of 
Mortgage Lenders‟ decision not to release the 
figures. Clearly, the Council of Mortgage Lenders 
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does not understand the role of Government and 
Parliament in dealing with housing issues in 
Scotland.  

As I said in the debate on the bill back in 
December 2009, behind the repossession figures 
there is “a human price”. Significant issues remain 
with loans that are secured against the family 
home. Concern has been expressed that the 
process will be overly bureaucratic—lenders 
claimed as much. Secured creditors are 
concerned about the potential additional costs of 
raising repossession cases in the courts. 
However, financial lenders and institutions need to 
be aware of the wider demands of society. There 
is no point in simply talking about corporate social 
responsibility; they have to do some real work on 
that theme, particularly in relation to debt.  

Importantly, the committee supported the 
principle of enshrining the pre-action requirements 
in legislation so that they would have legal force. 
The bill imposes a clear obligation to ensure that 
the lender has considered alternatives to 
repossession before it raises an action. The bill 
addresses some concerns that have been 
identified in England and Wales about the process 
of voluntary pre-action protocols where borrowers 
have limited redress to lenders. The overarching 
objective of the bill is clear and unambiguous 
protection for vulnerable home owners. 

Part 2 is probably the most contentious aspect 
of the bill. One provision, the certificate for 
sequestration, aims to introduce a new route into 
bankruptcy that does not require a debtor to show 
insolvency. A debtor will be able to apply to an 
authorised person for a certificate, with which they 
can petition for bankruptcy. The Government 
acted on committee concerns that further 
information should be sought on the work that 
would be required of the Accountant in Bankruptcy 
and on its new role in the route into bankruptcy 
provisions. I welcome the fact that the minister 
acted on his commitment: amendment 43 at stage 
2 leaves it open to insolvency practitioners to take 
on that work. It is worth noting that the 
Government said that it is committed to continued 
dialogue with the credit reference agencies on 
their concerns about the need for all necessary 
information to be included in the register of 
insolvencies. 

I welcome the stage 3 debate and the key 
principles that are contained in the bill. I look 
forward to the bill being passed at decision time. I 
believe that it will have a positive effect in reducing 
the number of domestic repossessions in 
Scotland. 

I put on record my thanks to all those who 
provided written and oral evidence during the 
stages of the bill. I also thank the clerks, SPICe, 
the ministers—Alex Neil and Fergus Ewing—and 

my colleagues on the Local Government and 
Communities Committee. I trust that the chamber 
will pass the bill at 5 o‟clock today. 

10:05 
Patricia Ferguson (Glasgow Maryhill) (Lab): 

As other members have indicated, Parliament and, 
more important, people who live in fear of debt 
and its consequences have waited too long for this 
bill. Even at this late stage, there are one or two 
worrying areas in which there is a lack of certainty 
that the bill can or will deliver what the Scottish 
Government promises. Parliament has been 
ahead of Government in this case. A year ago, 
parties represented in the Parliament—the Labour 
Party, the Liberal Democrats and the Greens—
along with Ms MacDonald urged the Government 
to take action. 

Nevertheless, the bill is important. The work that 
the Local Government and Communities 
Committee has done has helped to clarify some, if 
not all, of the areas in which there were 
uncertainties. However, as a general rule, the 
Government should not come to a committee with 
legislation that is so unclear. There seems to have 
been a last-minute rush to address issues that 
might have been better dealt with in future 
legislation. I hope that the Government will learn 
from the experience and from the slight 
controversy that some of the proposed measures 
have provoked. 

I hope that the Government will keep a watching 
brief on who can be permitted to exercise a 
second recall. I was pleased that the Government 
lodged amendments at stage 2 that meant that a 
second recall of decree could take place, but I am 
concerned that one category of residents may 
have been missed. At stage 2, some members of 
the Local Government and Communities 
Committee realised that adult children living with 
their parents might be penalised if they did not 
have the same right. With more young people 
living at home, partly because of the particular 
economic situation that the bill seeks to recognise, 
it would seem sensible for them to have some 
protection under law. 

In spite of the Government‟s assertions, I am still 
not sure that the funding that is currently allocated 
will be sufficient to allow advice centres to bear the 
additional burdens that the bill will place on them. 
If we expect citizens advice and money advice 
centres to accept the additional work, to give it the 
priority that it deserves and to do so to the high 
standard that we and they would want, and if the 
Government believes that that is a key plank of its 
policy, surely we should take steps to ensure that 
the work is funded properly. I hope that ministers 
will monitor the situation and will act if there 
proves not to be enough money in circulation in 
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advice centres to provide the training, support and 
back-up that will undoubtedly be needed. 

At stage 2, the Local Government and 
Communities Committee rejected amendments 
from Mr McLetchie that sought to remove section 
10 from the bill. Many members had a little 
sympathy for Mr McLetchie‟s argument; however, 
they were willing to give the bill their support 
because they thought that, on balance, ministers 
had a point, albeit one that should have been 
better developed and discussed. 

Mary Mulligan‟s stage 3 amendments on the 
issue of reasonableness make sense and ensure 
consistency in the tests that are used. In my view, 
the amendments themselves are entirely 
reasonable and build on stage 2 amendments that 
were discussed in committee. I am pleased that 
the chamber has agreed to the amendments today 
and that the Government saw fit to support them. 

I thank the committee clerks for their hard work 
and usual diligent approach to their tasks. In 
particular, I thank those who gave evidence to the 
committee. This was a technical bill and the 
evidence that we received was often conflicting. It 
was to the credit of those giving evidence that they 
were able to put their case in such a 
comprehensive manner. 

Finally, I thank Mr Neil for tempering his cheerful 
consensual approach in opening this morning with 
a little of his usual political bias. Anything else 
from Mr Neil would have been just too 
disconcerting at this time in the morning. 

10:09 
Ross Finnie (West of Scotland) (LD): As 

Cathy Jamieson pointed out, Liberal Democrats 
and I were happy to join her and the Labour Party, 
Patrick Harvie of the Greens and Margo 
MacDonald in raising this issue. I want to make 
clear, as Cathy Jamieson did, why we did so, as it 
is germane to some of the comments that David 
McLetchie made in his opening speech. We were 
concerned about instances that were being 
brought to our attention. We had believed that 
adequate protection was provided by the 
Mortgage Rights (Scotland) Act 2001, which the 
Parliament passed unanimously, but there was 
disturbing evidence that a number of people were 
being exploited in different financial 
circumstances. 

My point is directed to Mr McLetchie, in 
particular. It was interesting that the Council of 
Mortgage Lenders took grave exception to the 
suggestion that something was wrong. I had to 
point out to it that I was not attacking the council or 
its members, which have acted in a responsible 
way. I was concerned that issues were being 
raised about a number of people who were not 

necessarily members of the council, who dealt 
with matters in a different way and who were 
perfectly happy, in different economic 
circumstances, to exploit the weak and the 
vulnerable. Legislation must address the needs of 
the population as a whole, but frequently it must 
be passed to address the situation of the weak 
and the vulnerable. The bill does both, but I raised 
the issue to which it relates out of concern for the 
weak and the vulnerable. 

Alex Neil: I reinforce the point that the member 
has just made. The Financial Services Authority 
has made available evidence about rogue lenders 
that illustrates why the bill is needed. Although the 
FSA was not called to give evidence to the Local 
Government and Communities Committee, we 
should take cognisance of the research that it has 
done. 

Ross Finnie: I wholly agree with the minister. 
The fact that the FSA has evidence about rogue 
lenders may be one reason why the Conservative 
party proposes to abolish it. We will find that in its 
forthcoming— 

David McLetchie: Will the member give way? 

Ross Finnie: I will be delighted to hear Mr 
McLetchie speak about abolition of the FSA; I am 
sure that all members will be thrilled to listen to 
him. 

David McLetchie: Would the member care to 
name one of the rogue lenders to whom he refers? 

Ross Finnie: I am not prepared to do that, 
because the issue is directly associated with 
particular constituents and I am not about to give 
anyone the opportunity to pursue them. It is 
necessary only to track down where someone 
lives—who and where they are—to start to do that, 
and I do not intend to provide that information. 
However, rogue lenders, rather than the people to 
whom Mr McLetchie referred, were the cause of 
concern. 

We were glad that the repossessions group and 
the debt action group were established. At the 
time, it was felt that there was a need for speed. I 
thought that it would be good if something 
straightforward could be done over a year ago to 
amend the law. However, this is a complex body 
of law, so we opposed moves to rush the bill 
through Parliament. That would have been a grave 
mistake. We are a unicameral Parliament and it is 
vital that we observe all our current protocols 
when passing legislation. To that extent, I agree 
with David McLetchie. Given that we are a 
unicameral Parliament, it is not excusable for us to 
ignore consultation and proper evidence taking. 

We wholly support the bill—which enshrines pre-
action protocols, gives lay representation, 
removes the family home from trust deeds and 
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provides for action for the recall of decrees—and 
believe that it will make a valuable contribution not 
just to the population as a whole but to the weak 
and the vulnerable, in particular. 

10:14 
Jamie McGrigor (Highlands and Islands) 

(Con): I am pleased to be able to make a short 
contribution for the Scottish Conservatives in 
summing up the stage 3 debate. Like others, I pay 
tribute to the members of the Local Government 
and Communities Committee, including my good 
friend David McLetchie, for the excellent work that 
they have done on the bill, including the stage 1 
report that informed our stage 1 debate and the 
improvements at stage 2, which effectively 
clarified and simplified elements of the bill. I thank 
organisations such as Citizens Advice Scotland, 
which provided useful briefings to me at this stage 
and previous stages in the legislative process. 

As David McLetchie indicated, the Scottish 
Conservatives will vote to pass the bill today. 
David has already dealt with some of the points of 
detail in the stage 3 amendments, having himself 
helped to improve the bill at the committee stage. 
In general terms, we believe that it is appropriate 
that existing good practice in the area of 
repossessions is codified and that previous 
legislation is built upon. It is right that 
repossession pre-action is put into statute. 

One issue that I identified during my contribution 
in the stage 1 debate, as others did in their 
contributions, was the widespread concern about 
the lack of Scotland-specific data on the number of 
repossessions. Since we are looking for that 
situation to be addressed, I am disappointed that 
the minister has not come up with that very 
important data. Will he make amends for that at 
some point? 

Alex Neil: Had I access to the data, I would 
undoubtedly publish them. I do not have access to 
the data, but I would welcome a commitment from 
the Conservatives that, if they win the general 
election, within 24 hours they will order the FSA to 
publish the data. 

Jamie McGrigor: I thought that the minister said 
earlier that we were going to abolish the FSA, and 
I would have thought that the SNP might be able 
to come up with data about Scotland. 

Cathy Jamieson had some very poignant 
examples of repossessions, which we all want to 
see the end of. Unfortunately, as David McLetchie 
said, it will require a Conservative-led recovery 
from Labour‟s recession for something to be done 
about the economic plight in which people find 
themselves. I hope that the bill will help improve 
the current legislative framework and boost the 

rights of under-pressure home owners in the short 
term and in the future. 

10:17 
Mary Mulligan: This has been a consensual 

debate, apart from some contributions, although I 
suspect that the only person with whom I would 
take issue is Mr McLetchie. There is a need for the 
bill and a need for speed. I acknowledge that the 
repossession figures are lower than we 
anticipated, but any repossession case deserves 
our full consideration, so it is important to progress 
the bill. 

David McLetchie: Accepting that it is necessary 
to take matters forward, the member said that 
there was a need for speed. Does she 
acknowledge that, in fact, that is precisely what we 
did not get from the Government, because of its 
failure to focus on the primary issue in part 1? 

Mary Mulligan: If the member had listened to 
my opening statement, he would have heard me 
say that I regret the fact that there was delay at 
the beginning. The committee tried to speed up 
the process and I welcome committee members‟ 
contributions to that. 

At stage 2 and, indeed, at stage 3 today, 
members raised the issue of the situation in which 
expenses are awarded against the debtor, even 
when an action for repossession is unsuccessful. I 
think that all committee members recognise the 
injustice of that, as does Shelter. The minister, 
while sympathetic, suggested that the situation 
strayed into reserved issues. I note that the 
minister has now written to Lord Myners at Her 
Majesty‟s Treasury expressing our concerns and 
asking for his view. I understand that we cannot 
legislate on a reserved matter, but it strikes me as 
perverse how often this Scottish Government turns 
to Westminster to decide on issues such as this. I 
realise that the Scottish Government may be trying 
to make a point, but it is not helpful to have yet 
further delay. 

Alex Neil: If we included a reserved matter in 
the bill, the danger is that we would be referred to 
the Supreme Court, which would mean that the bill 
would not be enacted for a considerable time. I do 
not think that any of us would want that to happen. 
I suggest to the member that the Local 
Government and Communities Committee writes 
to Lord Myners to support the points that I have 
made to him and to request urgent action from the 
United Kingdom Government. 

Mary Mulligan: The minister will be clear that I 
was not asking for a reserved matter to be 
included in the bill—I know the rules as well as he 
does. I am sure that the committee will consider 
his suggestion about writing to Lord Myners. 
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Patricia Ferguson referred earlier to another 
issue that was raised at stage 2, which was the 
definition of the “entitled resident” who would be 
eligible to apply for a recall. I thank the minister for 
responding in writing on the issue after stage 2. I 
understand why the bill uses the same definition 
as the Mortgage Rights (Scotland) Act 2001. 
However, with due regard to our earlier discussion 
on the need for consistency and to the points that 
Patricia Ferguson raised, there is a different 
situation now, after almost 10 years of the 2001 
act, because more adult children live at home and 
contribute, if the parents are lucky, to a mortgage. 
That circumstance needs to be kept under review 
and I hope that the minister will do that. 

I acknowledge that the minister has reconvened 
the repossessions group to carry out further 
discussions with stakeholders on protection for 
unauthorised tenants. My colleague Hugh Henry 
first raised that issue in the Parliament, and I 
welcome the minister‟s serious consideration of it. 
I understand some of the difficulties in recognising 
an unauthorised tenant, but I am sure that 
committee members will be happy to consider any 
proposals in that regard during the passage of the 
Housing (Scotland) Bill. Obviously, the sooner 
proposals are made, the more properly we will be 
able to test them during the passage of the bill. 

The minister referred in his opening statement to 
Pauline McNeill‟s stage 2 amendments on the fees 
charged by insolvency practitioners. In fact, her 
examples showed that some fees were exorbitant. 
I know that the minister has given a commitment 
to look at that issue further, and we welcome that. 
I offer my support for the minister‟s attempts to get 
figures on a Scotland-wide basis, because it is 
important to have such helpful figures.  

The bill aims to offer additional protection to 
those in danger of repossession, but the minister 
will be aware that there is an equally difficult 
situation in relation to rent arrears. I hope that we 
will be able to have further discussion with the 
minister on that. 

People across Scotland face repossession as 
we speak. The measures in the bill may help 
them, so enacting it as quickly as possible is 
critical. Regulations and guidance should be 
available as soon as possible. I am pleased to be 
able to offer my and the Labour Party‟s support for 
the bill. I look forward to joining others later in the 
day to pass the bill. 

10:23 
The Minister for Community Safety (Fergus 

Ewing): I thank most sincerely the Local 
Government and Communities Committee, ably 
convened by Duncan McNeil, for its work in 
considering the bill, which was not without some 

controversy. I also thank the Subordinate 
Legislation Committee, the Finance Committee 
and everyone involved in the debt action forum 
and the repossessions group, who gave their time 
freely and willingly. Finally, I thank the officials 
working for Mr Neil and me in both directorates, 
including the Accountant in Bankruptcy and her 
predecessor, for showing a commitment to their 
work for the ministers whom they support that was 
beyond the call of duty. 

At times of economic hardship, people look to 
their Government for practical solutions. We 
believe that the bill that we will pass today offers 
just that. It is important to remember why the bill is 
so important and whom it is intended to help. 
Increasing numbers of people in Scotland are 
struggling with debt and facing the prospect of 
homelessness. We have been warned of further 
financial strain in the years ahead, with 
unemployment and interest rates expected to rise. 
Indeed, the most recent figures show a rise in 
unemployment in Scotland of 9,000 for the period 
September to November 2009. That is likely to put 
many more homeowners in the most serious 
financial difficulty, which they may have been able 
to avoid only temporarily due to reduced home 
loan costs. 

Undoubtedly the most traumatic impact of debt 
is the harm that is caused to families, especially 
children, because of the stress and anxiety arising 
from the threat to the family home. That has been 
acknowledged by many members, including Mary 
Mulligan and Cathy Jamieson. We entirely support 
those sentiments and share the views that have 
been expressed. In my former life as a solicitor I 
had some experience of trying to help people stay 
in their homes and avoid unnecessary eviction 
during times of hardship. We must not 
underestimate the impact of the recession on 
Scots who are struggling to make ends meet. 

As I have made clear throughout the passage of 
the bill, the Government agrees with the principle 
that those who can, should pay their debts. We 
entirely agree with that statement as it was 
expounded by Mr McLetchie. We also believe that 
the rights of creditors must be balanced with 
humane debt solutions that are proportionate to 
the impact of debt on families and the wider 
community. 

The impact of debt on individuals can be most 
severe. It can exacerbate problems and can lead 
to addiction, the breaking up of families, 
depression and have all sorts of horrendous 
consequences that all members will be aware of 
from seeking to assist their constituents. The 
Home Owner and Debtor Protection (Scotland) Bill 
offers those people more help and I am delighted 
that it is likely to receive cross-party, indeed all-
party, support today. 
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The bill widens access to the debt relief of 
bankruptcy. That is not a first choice, however—it 
is not like picking a bag of sweeties from a 
supermarket—it is a last resort, and a serious 
step. It is not something that people enter into 
lightly or are advised to enter into lightly. That 
said, as representatives of citizens advice bureaux 
in particular have emphasised, section 9 will 
provide to a large number of people an option that 
is presently denied to them. Those people are 
stuck. They are in limbo. They do not have access 
to debt relief. The bill will change that, and I am 
very pleased that that measure will be supported. 

Section 10 involved some controversy. I thank 
all the stakeholders with whom I worked on the 
matter: those who supported the measure, such 
as CABx and Money Advice Scotland; and those 
who had reservations about it, such as the 
representatives of the Institute of Chartered 
Accountants in Scotland with whom we engaged 
thoroughly and consistently, and whom I met just 
last week to discuss how to take these matters 
forward. We will continue to engage with those 
organisations in that work. We have listened to 
stakeholders throughout the process, and we have 
responded to the views that committee members 
expressed. I was pleased and gratified that the 
Local Government and Communities Committee 
responded in kind by accepting at stage 2 that we 
had a case—a strong case, I believe—and almost 
all the committee‟s members supported section 
10. 

I am in no doubt that the Home Owner and 
Debtor Protection (Scotland) Bill will prevent 
unnecessary eviction, that it will provide new debt 
solutions for many families throughout Scotland 
and that, with the contributions that have been 
made in the Parliament, it will be a worthy addition 
to the statute book. 

In the stage 1 debate, I was compared to Bob 
the Builder and was asked, “Can you fix it?” My 
response then was: 

“Yes, we can and, yes, we will.”—[Official Report, 17 
December 2009; c 22400.] 

Today I can say with confidence: yes we have. I 
urge members to support the bill. 
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Home Owner and Debtor Protection 
(Scotland) Bill 

[AS PASSED] 
 
 
 
 
An Act of the Scottish Parliament to amend the law regarding the enforcement of standard 
securities over residential property; to amend the Bankruptcy (Scotland) Act 1985 as regards the 
grounds on which a debtor may apply for sequestration, the types of voluntary trust deed to which 
the Act applies, the sale or disposal of a debtor’s family home and requirements to publish notices 
about sequestration in the Edinburgh Gazette; and for connected purposes.  5 
 
 
 

PART 1 

RESIDENTIAL STANDARD SECURITIES ETC.: CREDITOR’S RIGHTS ON DEFAULT 

1 Residential standard securities: restriction of creditor’s remedies 

(1) In section 20 (creditor’s rights on default of debtor on calling-up notice) of the 
Conveyancing and Feudal Reform (Scotland) Act 1970 (c. 35) (“the 1970 Act”), after 10 
subsection (2) insert— 

“(2A) Where the standard security is over land or a real right in land used to any 
extent for residential purposes, the creditor is entitled to exercise the rights 
specified in standard condition 10(2) and (3) (and mentioned in subsections (1) 
and (2) above) only— 15 

(a) where the conditions in section 23A of this Act are satisfied, or 

(b) with the warrant of the court, granted on an application under section 24 
of this Act.”. 

(2) In section 23 (rights and duties of parties after service of notice of default) of the 1970 
Act, after subsection (3) insert— 20 

“(4) Where the standard security is over land or a real right in land used to any 
extent for residential purposes— 

(a) the creditor is entitled to exercise the right specified in standard 
condition 10(2) only— 

(i) where the conditions in section 23A of this Act are satisfied, or 25 
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(ii) with the warrant of the court, granted on an application under 

section 24 of this Act, and 

(b) subsection (3) above has effect as if the reference to the last foregoing 
subsection were a reference to section 24 of this Act.”. 

(3) After section 23 of the 1970 Act insert— 5 

“23A Voluntary surrender of residential property following calling-up notice or 
notice of default 

(1) The conditions referred to in sections 20(2A)(a) and 23(4)(a)(i) are that— 

(a) the security subjects are unoccupied; and 

(b) each of the persons specified in subsection (2) below has, in writing— 10 

(i) certified that that person does not occupy the security subjects and 
is not aware of the security subjects being occupied by any other 
person; 

(ii) consented to the exercise by the creditor of the creditor’s rights on 
default; and 15 

(iii) certified that the consent is given freely and without coercion of 
any kind. 

(2) Those persons are— 

(a) the debtor; 

(b) the proprietor of the security subjects (where the proprietor is not the 20 
debtor); 

(c) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home; 

(d) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home; and 25 

(e) a person who has occupancy rights in the security subjects by virtue of 
an order under section 18(1) (occupancy rights of cohabiting couples) of 
the Matrimonial Homes (Family Protection) (Scotland) Act 1981. 

(4) In this section–– 

 “family home” has the meaning given by section 135(1) of the Civil 30 
Partnership Act 2004; 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004; 35 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

 
2 Court applications by creditor for remedies on default 

(1) Section 24 (application by creditor to court for remedies on default) of the 1970 Act is 
amended as follows. 40 

(2) After subsection (1) insert— 
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“(1A) Subsection (1) above does not apply in relation to a creditor in a standard 
security over land or a real right in land used to any extent for residential 
purposes. 

(1B) A creditor in a standard security of that kind may, where the debtor is in 
default within the meaning of paragraph (a), (b) or (c) of standard condition 5 
9(1), apply to the court for warrant to exercise any of the remedies which the 
creditor is entitled to exercise on a default within the meaning of standard 
condition 9(1)(a). 

(1C) Before making an application under subsection (1B) above the creditor must 
comply with the pre-action requirements imposed by section 24A of this Act. 10 

(1D) An application under subsection (1B) above is to be made by summary 
application (regardless of whether it includes a crave for any other remedy).”. 

(3) In subsection (2), for “such an application as aforesaid” substitute “an application under 
subsection (1) or (1B)”. 

(4) In subsection (3)— 15 

(a) for “subsection (1)” substitute “subsection (1B)”, and 

(b) the words from “if” to “purposes” are repealed. 

(5) After subsection (4A) insert— 

“(5) The court may, on an application under subsection (1B) above, continue the 
proceedings or make any other order that it thinks fit; but it may not grant the 20 
application unless it is satisfied that— 

(a) the creditor has complied with subsection (1C) above; and 

(b) it is reasonable in the circumstances of the case to do so. 

(6) In considering an application under subsection (1B) above where the debtor 
appears or is represented, the court is to have regard in particular to the matters 25 
set out in subsection (7) below. 

(7) Those matters are— 

(a) the nature of and reasons for the default; 

(b) the ability of the debtor to fulfil within a reasonable time the obligations 
under the standard security in respect of which the debtor is in default; 30 

(c) any action taken by the creditor to assist the debtor to fulfil those 
obligations; 

(d) where appropriate, participation by the debtor in a debt payment 
programme approved under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002; and 35 

(e) the ability of the debtor and any other person residing at the security 
subjects to secure reasonable alternative accommodation. 

(8) Subsections (5) and (6) above do not affect— 

(a) any power that the court may have; or 

(b) any rights that the debtor may have, 40 

 by virtue of any other enactment or rule of law. 

(9) Where— 
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(a) the default in respect of which an application is made under subsection 

(1B) above is a default within the meaning of paragraph (a) or (b) of 
standard condition 9(1); and 

(b) before a decree is granted on the application, the obligations under the 
standard security in respect of which the debtor is in default are fulfilled, 5 

 the standard security has effect as if the default had not occurred.”. 

 
3 Court powers in action for possession of residential property 

(1) In section 5 (power to eject proprietor in personal occupation) of the Heritable Securities 
(Scotland) Act 1894 (c. 44) (“the 1894 Act”)— 

(a) the existing provision becomes subsection (1), 10 

(b) after that subsection insert— 

“(2) Proceedings under subsection (1) by a creditor in a security over land or a real 
right in land used to any extent for residential purposes are to be brought by 
summary application (regardless of whether they include a crave for any other 
remedy). 15 

(3) Before making an application under subsection (1) in a case referred to in 
subsection (2), the creditor must comply with the pre-action requirements 
imposed by section 5B.”. 

(2) After section 5 of the 1894 Act insert— 

“5A Court powers on section 5 proceedings relating to residential property 20 

(1) This section applies to an application under section 5(1) by a creditor in a 
security over land or a real right in land used to any extent for residential 
purposes. 

(2) The creditor must— 

(a) serve on the proprietor a notice in conformity with Form 1 in Part 2 of 25 
the schedule to the Mortgage Rights (Scotland) Act 2001, 

(b) serve on the occupier of the security subjects a notice in conformity with 
Form 2 in that Part of that schedule, and 

(c) give notice of the application to the local authority in whose area the 
security subjects are situated, unless the creditor is that local authority. 30 

(3) A notice under subsection (2)(a) or (b) must be sent by recorded delivery letter 
addressed— 

(a) in the case of a notice under subsection (2)(a), to the proprietor at the 
proprietor’s last known address, 

(b) in the case of a notice under subsection (2)(b), to “The Occupier” at the 35 
security subjects. 

(4) Notice under subsection (2)(c) is to be given in the form and manner prescribed 
under section 11(3) of the Homelessness etc. (Scotland) Act 2003. 

(5) The court may continue the proceedings or make any other order that it thinks 
fit on the application; but it may not grant the application unless it is satisfied 40 
that— 

746



Home Owner and Debtor Protection (Scotland) Bill 5 
Part 1—Residential standard securities etc.: creditor’s rights on default 
 

(a) the creditor has complied with section 5(3); and 

(b) it is reasonable in the circumstances of the case to do so. 

(6) In considering the application in a case where the debtor appears or is 
represented, the court is to have regard in particular to the matters set out in 
subsection (7). 5 

(7) Those matters are— 

(a) the nature of and reasons for the default, 

(b) the ability of the debtor to fulfil within a reasonable time the obligations 
under the security in respect of which the debtor is in default, 

(c) any action taken by the creditor to assist the debtor to fulfil those 10 
obligations, 

(d) where appropriate, participation by the debtor in a debt payment 
programme approved under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002, and 

(e) the ability of the debtor and any other person residing at the security 15 
subjects to secure reasonable alternative accommodation. 

(8) Subsections (5) and (6) do not affect— 

(a) any power that the court may have, or 

(b) any rights that the debtor may have, 

 by virtue of any other enactment or rule of law.”. 20 

 
4 Pre-action requirements 

(1) After section 24 of the 1970 Act insert— 

“24A Section 24(1B) proceedings: pre-action requirements 

(1) The pre-action requirements referred to in section 24(1C) of this Act are set out 
in subsections (2) to (6) below. 25 

(2) The creditor must provide the debtor with clear information about— 

(a) the terms of the standard security; 

(b) the amount due to the creditor under the standard security, including any 
arrears and any charges in respect of late payment or redemption; and 

(c) any other obligation under the standard security in respect of which the 30 
debtor is in default. 

(3) The creditor must make reasonable efforts to agree with the debtor proposals in 
respect of future payments to the creditor under the standard security and the 
fulfilment of any other obligation under the standard security in respect of 
which the debtor is in default. 35 

(4) The creditor must not make an application under section 24(1B) of this Act if 
the debtor is taking steps which are likely to result in— 

(a) the payment to the creditor within a reasonable time of any arrears, or the 
whole amount, due to the creditor under the standard security; and 
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(b) fulfilment by the debtor within a reasonable time of any other obligation 

under the standard security in respect of which the debtor is in default. 

(5) The creditor must provide the debtor with information about sources of advice 
and assistance in relation to management of debt. 

(6) The creditor must encourage the debtor to contact the local authority in whose 5 
area the security subjects are situated. 

(7) In complying with the pre-action requirements the creditor must have regard to 
any guidance issued by the Scottish Ministers. 

(8) The Scottish Ministers may by order made by statutory instrument make 
further provision about the pre-action requirements, including provision— 10 

(a) specifying particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement; 

(b) modifying or removing any requirement; 

(c) making different provision for different circumstances. 

(9) A statutory instrument containing an order under subsection (8) above is not to 15 
be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

(2) After section 5A of the 1894 Act (inserted by section 3 of this Act) insert— 

“5B Section 5 proceedings relating to residential property: pre-action 
requirements 20 

(1) The pre-action requirements referred to in section 5(3) are set out in 
subsections (2) to (6) below. 

(2) The creditor must provide the debtor with clear information about— 

(a) the terms of the security, 

(b) the amount due to the creditor under the security, including any arrears 25 
and any charges in respect of late payment or redemption, and 

(c) any other obligation under the security in respect of which the debtor is 
in default. 

(3) The creditor must make reasonable efforts to agree with the debtor proposals in 
respect of future payments to the creditor under the security and the fulfilment 30 
of any other obligation under the security in respect of which the debtor is in 
default. 

(4) The creditor must not make an application under section 5(1) to which section 
5A applies if the debtor is taking steps which are likely to result in— 

(a) the payment to the creditor within a reasonable time of any arrears, or the 35 
whole amount, due to the creditor under the security, and  

(b) fulfilment by the debtor within a reasonable time of any other obligation 
under the security in respect of which the debtor is in default. 

(5) The creditor must provide the debtor with information about sources of advice 
and assistance in relation to management of debt. 40 

(6) The creditor must encourage the debtor to contact the local authority in whose 
area the security subjects are situated. 
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(7) In complying with the pre-action requirements the creditor must have regard to 
any guidance issued by the Scottish Ministers. 

(8) The Scottish Ministers may by order made by statutory instrument make 
further provision about the pre-action requirements, including provision— 

(a) specifying particular steps to be taken, or not to be taken, by a creditor in 5 
complying with any requirement, 

(b) modifying or removing any requirement, 

(c) making different provision for different circumstances. 

(9) A statutory instrument containing an order under subsection (8) above is not to 
be made unless a draft of the instrument has been laid before, and approved by 10 
resolution of, the Scottish Parliament.”. 

 
5 Application to court by entitled residents 

(1) After section 24A of the 1970 Act (inserted by section 4 of this Act) insert— 

“24B Section 24(1B) applications: application to court by entitled residents 

(1) An entitled resident may, in proceedings on an application under section 15 
24(1B) of this Act, apply to the court to continue the proceedings or make any 
other order that the court thinks fit, despite not being called as a defender in the 
application. 

(2) In determining an application under subsection (1) above the court is to have 
regard in particular to the matters set out in subsection (7) of section 24, 20 
reading the first reference to the debtor in paragraph (b) as including a 
reference to the entitled resident. 

(3) Subsection (2) above does not affect— 

(a) any power that the court may have; or 

(b) any rights that an entitled resident may have, 25 

 under any other enactment or rule of law. 

 
24C Entitled residents: definition 

(1) For the purposes of sections 24B, 24D and 24E, an entitled resident is a person 
whose sole or main residence is the security subjects (in whole or in part) and 
who is— 30 

(a) the proprietor of the security subjects (where the proprietor is not the 
debtor in the standard security); 

(b) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home; 

(c) the non-entitled civil partner of the debtor or the proprietor of security 35 
subjects which are (in whole or in part) a family home; 

(d) a person living together with the debtor or the proprietor as husband and 
wife; 

(e) a person living together with the debtor or the proprietor in a relationship 
which has the characteristics of the relationship between civil partners; 40 
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(f) a person who lived together with the debtor or the proprietor in a 

relationship described in paragraph (d) or (e) if— 

(i) the security subjects (in whole or in part) are not the sole or main 
residence of the debtor or the proprietor; 

(ii) the person lived together with the debtor or the proprietor 5 
throughout the period of 6 months ending with the date on which 
the security subjects ceased to be the sole or main residence of the 
debtor or the proprietor; and 

(iii) the security subjects (in whole or in part) are the sole or main 
residence of a child aged under 16 who is a child of both parties in 10 
that relationship. 

(2) In this section— 

 “child” includes a stepchild and any person brought up, or treated, by 
both parties to the relationship as their child; 

 “family home” has the meaning given by section 135(1) of the Civil 15 
Partnership Act 2004; 

 “matrimonial home” has the meaning given by section 22 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981; 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004; 20 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 

(2) After section 5B of the 1894 Act (inserted by section 4 of this Act) insert— 

“5C Application to court by entitled residents 

(1) An entitled resident may, in proceedings on an application to which section 5A 25 
applies, apply to the court to continue the proceedings or make any other order 
that the court thinks fit, despite not being called as a defender in the 
application. 

(2) In determining an application under subsection (1) of this section the court is to 
have regard in particular to the matters set out in subsection (7) of section 5A, 30 
reading the first reference to the debtor in paragraph (b) as including a 
reference to the entitled resident. 

(3) Subsection (2) does not affect— 

(a) any power that the court may have, or 

(b) any rights that an entitled resident may have, 35 

 under any other enactment or rule of law. 

 
5D Entitled residents: definition 

(1) For the purposes of sections 5C, 5E and 5F, an entitled resident is a person 
whose sole or main residence is the security subjects (in whole or in part) and 
who is— 40 

(a) the proprietor of the security subjects (where the proprietor is not the 
debtor in the security), 
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(b) the non-entitled spouse of the debtor or the proprietor of security 
subjects which are (in whole or in part) a matrimonial home, 

(c) the non-entitled civil partner of the debtor or the proprietor of security 
subjects which are (in whole or in part) a family home, 

(d) a person living together with the debtor or the proprietor as husband and 5 
wife, 

(e) a person living together with the debtor or the proprietor in a relationship 
which has the characteristics of the relationship between civil partners, 

(f) a person who lived together with the debtor or the proprietor in a 
relationship described in paragraph (d) or (e) if— 10 

(i) the security subjects (in whole or in part) are not the sole or main 
residence of the debtor or the proprietor, 

(ii) the person lived together with the debtor or the proprietor 
throughout the period of 6 months ending with the date on which 
the security subjects ceased to be the sole or main residence of the 15 
debtor or the proprietor, and 

(iii) the security subjects (in whole or in part) are the sole or main 
residence of a child aged under 16 who is a child of both parties in 
that relationship. 

(2) In this section— 20 

 “child” includes a stepchild and any person brought up, or treated, by 
both parties to the relationship as their child, 

 “family home” has the meaning given by section 135(1) of the Civil 
Partnership Act 2004, 

 “matrimonial home” has the meaning given by section 22 of the 25 
Matrimonial Homes (Family Protection) (Scotland) Act 1981, 

 “non-entitled civil partner” has the same meaning as “non-entitled 
partner” in section 101(1) of the Civil Partnership Act 2004, 

 “non-entitled spouse” has the meaning given by section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981.”. 30 

 
6 Recall of decree 

(1) After section 24C of the 1970 Act (inserted by section 5 of this Act) insert— 

“24D Section 24(1B) proceedings: recall of decree 

(1) A person mentioned in subsection (2) below may apply to the court for recall 
of a decree granted on an application under section 24(1B) of this Act. 35 

(2) Those persons are— 

(za) the creditor; 

(a) the debtor, but only if the debtor did not appear and was not represented 
in the proceedings on the application under section 24(1B); 

(b) an entitled resident, but only if the entitled resident did not make an 40 
application under section 24B(1) in the proceedings. 
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(3) An application under subsection (1) may be made at any time before the decree 

has been fully implemented. 

(4) An application by any person under subsection (1) above is not competent if an 
application under that subsection has already been made by that person in 
relation to the application under section 24(1B). 5 

(5) An applicant under subsection (1) above must give notice of the application 
to— 

(a) the creditor (unless the applicant is the creditor); 

(b) the debtor (unless the applicant is the debtor); 

(c) every entitled resident (or, if the applicant is an entitled resident, every 10 
other entitled resident).”. 

(2) After section 5D of the 1894 Act (inserted by section 5 of this Act) insert— 

“5E Recall of decree 

(1) A person mentioned in subsection (2) may apply to the court for recall of a 
decree granted on an application to which section 5A applies. 15 

(2) Those persons are— 

(za) the creditor, 

(a) the debtor, but only if the debtor did not appear and was not represented 
in the proceedings on the application, 

(b) an entitled resident, but only if the entitled resident did not make an 20 
application under section 5C(1) in the proceedings. 

(3) An application under subsection (1) may be made at any time before the decree 
has been fully implemented. 

(4) An application by any person under subsection (1) is not competent if an 
application under that subsection has already been made by that person in 25 
relation to the application to which section 5A applies. 

(5) An applicant under subsection (1) must give notice of the application to— 

(a) the creditor (unless the applicant is the creditor), 

(b) the debtor (unless the applicant is the debtor), 

(c) every entitled resident (or, if the applicant is an entitled resident, every 30 
other entitled resident).”. 

 
7 Representation in repossession proceedings  

(1) After section 24D of the 1970 Act (inserted by section 6 of this Act) insert— 

“24E Lay representation in section 24(1B) proceedings etc. 

(1) In proceedings under sections 24(1B) and 24D(1) of this Act, the debtor and 35 
any entitled resident may be represented by an approved lay representative 
except in prescribed circumstances. 

(2) An approved lay representative must throughout the proceedings satisfy the 
sheriff that the representative is a suitable person to represent the debtor or 
entitled resident and is authorised by the debtor or entitled resident to do so. 40 

752



Home Owner and Debtor Protection (Scotland) Bill 11 
Part 1—Residential standard securities etc.: creditor’s rights on default 
 

(3) References in this section to an approved lay representative are to an individual 
(other than an advocate or solicitor) approved for the purposes of this section 
by a person or body prescribed, or of a description prescribed, by the Scottish 
Ministers by order made by statutory instrument. 

(4) An order under subsection (3) above may— 5 

(a) prescribe persons or bodies, or descriptions of persons or bodies, for the 
purposes of that subsection; 

(b) make provision about the procedure for, and form and manner of–– 

(i) approval, 

(ii) withdrawal of approval, 10 

of an individual for the purposes of this section; 

(ba) make provision requiring a prescribed person or body, or a person or 
body of a prescribed description, to provide information to the Scottish 
Ministers about approvals and withdrawals of approval; 

(c) prescribe circumstances in which an approved lay representative may not 15 
represent a debtor or entitled resident. 

(5) Before making an order under subsection (3) above the Scottish Ministers must 
consult the Lord President of the Court of Session. 

(6) A statutory instrument containing an order under subsection (3) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”. 20 

(2) After section 5E of the 1894 Act (inserted by section 6 of this Act) insert— 

“5F Lay representation in section 5 proceedings relating to residential 
property etc. 

(1) In proceedings on an application to which section 5A applies and proceedings 
under section 5E(1), the debtor and any entitled resident may be represented by 25 
an approved lay representative except in prescribed circumstances. 

(2) An approved lay representative must throughout the proceedings satisfy the 
sheriff that the representative is a suitable person to represent the debtor or 
entitled resident and is authorised by the debtor or entitled resident to do so. 

(3) References in this section to an approved lay representative are to an individual 30 
(other than an advocate or solicitor) approved for the purposes of this section 
by a person or body prescribed, or of a description prescribed, by the Scottish 
Ministers by order made by statutory instrument. 

(4) An order under subsection (3) may— 

(a) prescribe persons or bodies, or descriptions of persons or bodies, for the 35 
purposes of that subsection, 

(b) make provision about the procedure for, and form and manner of–– 

(i) approval,  

(ii) withdrawal of approval, 

of an individual for the purposes of this section, 40 
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(ba) make provision requiring a prescribed person or body, or a person or 

body of a prescribed description, to provide information to the Scottish 
Ministers about approvals and withdrawals of approval, 

(c) prescribe circumstances in which an approved lay representative may not 
represent a debtor or entitled resident. 5 

(5) Before making an order under subsection (3) the Scottish Ministers must 
consult the Lord President of the Court of Session. 

(6) A statutory instrument containing an order under subsection (3) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 

(3) In section 32 (offence for unqualified persons to prepare certain documents) of the 10 
Solicitors (Scotland) Act 1980 (c. 46), in subsection (2B)–– 

(a) after “apply to” insert “— 

(a)”, and 

(b) at the end add— 

“(b) an approved lay representative within the meaning of section 5F of the 15 
Heritable Securities (Scotland) Act 1894 or section 24E of the 
Conveyancing and Feudal Reform (Scotland) Act 1970 (lay 
representation in proceedings by creditors for repossession of residential 
property) while acting in pursuance of the section in question.”. 

 
8 Minor and consequential amendments  20 

(1) In section 19 (calling-up of standard security) of the 1970 Act— 

(a) after subsection (10) insert— 

“(10A)Subsection (10B) below applies where the calling-up notice relates to a 
standard security over land or a real right in land used to any extent for 
residential purposes. 25 

(10B) The period of notice mentioned in the calling-up notice may be shortened 
under subsection (10) above only with the consent in writing (in addition to 
any other consent required by that subsection) of— 

(a) any person entitled to make an application under section 24B(1) of this 
Act as an entitled resident falling within paragraph (d), (e) or (f) of 30 
section 24C(1), and 

(b) where the debtor in the standard security is not the proprietor— 

(i) the debtor, and 

(ii) if the standard security is over a matrimonial home or a family 
home (within the definitions in section 23A(4)), the debtor’s 35 
spouse or civil partner.”, 

(b) in subsection (11), at the beginning insert “Subject to subsection (12) below,”, 

(c) after subsection (11) insert— 

“(12) A calling-up notice calling up a standard security over land or a real right in 
land used to any extent for residential purposes ceases to have effect on the 40 
expiration of a period of 5 years from the date of the notice.”. 
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(2) In section 21 (notice of default) of the 1970 Act, in subsection (3), for the words 
“section 19(10) of this Act shall apply as it applies” substitute “subsections (10) and 
(10B) of section 19 of this Act shall apply as they apply”. 

(3) In section 23 (rights and duties of parties after service of notice of default) of the 1970 
Act, in subsection (2), after “Act” insert “and subsection (4) below”. 5 

(4) In the Mortgage Rights (Scotland) Act 2001 (asp 11)— 

(a) sections 1 to 3, and 

(b) in section 4, subsections (4) to (5A), 

are repealed. 

(5) In the Homelessness etc. (Scotland) Act 2003 (asp 10)— 10 

(a) in section 11 (notices to local authorities of proceedings for possession and 
enforcement of standard securities)— 

(i) in subsection (3)(a), for “are” substitute “include”, 

(ii) before paragraph (a) of subsection (5) insert— 

“(za) section 5A(2)(c) (notice to local authority of proceedings to eject 15 
proprietor in personal occupancy) of the Heritable Securities (Scotland) 
Act 1894 (c. 44),”, 

(iii) paragraph (g) of that subsection is repealed, 

(b) in the schedule, paragraph 5 is repealed. 

 

PART 2 20 

SEQUESTRATION AND TRUST DEEDS 

9 Certificate for sequestration  

(2) In section 5 (sequestration of estate) of the Bankruptcy (Scotland) Act 1985 (c. 66) (“the 
1985 Act”)— 

(a) in subsection (2)(a), for “either subsection (2A) or” substitute “subsection”, 25 

(b) subsection (2A) is repealed, 

(c) in subsection (2B)(c), after sub-paragraph (ia) insert— 

“(ib) has, within the prescribed period, been granted a certificate for 
sequestration of the debtor’s estate in accordance with section 5B 
of this Act,”, and 30 

(d) after subsection (2E) insert— 

“(2F) In subsection (2B)(c)(ib) above “the prescribed period” means such period, 
ending immediately before the debtor application is made, as may be 
prescribed under section 5B(5)(c) of this Act.”. 

(3) After section 5A of the 1985 Act insert— 35 

“5B Certificate for sequestration 

(1) A certificate for sequestration of a debtor’s estate is a certificate granted by an 
authorised person certifying that the debtor is unable to pay debts as they 
become due. 
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(2) A certificate may be granted only on the application of the debtor. 

(3) An authorised person must grant a certificate if, and only if, the debtor can 
demonstrate that the debtor is unable to pay debts as they become due. 

(4) In this section “authorised person” means a person falling within a class 
prescribed under subsection (5)(a). 5 

(5) The Scottish Ministers may by regulations— 

(a) prescribe classes of persons authorised to grant a certificate under this 
section;  

(b) make provision about certification by an authorised person, including— 

(i) the form and manner in which a certification must be made; 10 

(ii) the fee, if any, which an authorised person is entitled to charge for 
or in connection with granting a certificate;  

(c) prescribe a period for the purpose of section 5(2B)(c)(ib) of this Act; 

(d) make different provision for different cases or classes of case.”. 

(4) In section 12 (when sequestration is awarded) of the 1985 Act, in subsection (1)(b), for 15 
“either subsection (2A) or”, substitute “subsection”. 

 
10 Trust deeds  

(1) In section 5(4A) (definition of “trust deed”) of the 1985 Act–– 

(a) after “means” insert “— 

(a)”, and 20 

(b) after “generally” insert “; and 

(b) any other trust deed which would fall within paragraph (a) but for–– 

(i) the exclusion from the estate conveyed to the trustee of the whole 
or part of the debtor’s dwellinghouse, where a secured creditor 
holds a security over it; and 25 

(ii) the fact that the debtor’s estate is not conveyed to the trustee for 
the benefit of creditors generally because the secured creditor has, 
at the debtor’s request, agreed before the trust deed is granted not 
to claim under the trust deed for any of the debt in respect of 
which the security is held.”. 30 

(2) After section 5(4A) of the 1985 Act insert— 

“(4AA) In subsection (4A)(b) above “debtor’s dwellinghouse” means a dwellinghouse 
(including any yard, garden, outbuilding or other pertinents) which, on the day 
immediately preceding the date the trust deed was granted— 

(a) the debtor (whether alone or in common with any other person)— 35 

(i) owned; or  

(ii) leased under a long lease (long lease having the same meaning as 
in section 28(1) of the Land Registration (Scotland) Act 1979 
(c.33); and 

(b) was the sole or main residence of the debtor. 40 
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(4AB) For the purposes of subsection (4AA)(b) above, a dwellinghouse may be a sole 
or main residence irrespective of whether it is used, to any extent, by the debtor 
for the purposes of any profession, trade or business.”. 

 
11 Power in relation to debtor’s family home  

In section 40 (power in relation to family home) of the 1985 Act— 5 

(a) in subsections (1), (2) and (3), after “trustee” in each place where it occurs insert 
“or the trustee acting under the trust deed”,  

(b) in subsection (2), for “twelve months” substitute “3 years”,  

(c) after subsection (3) insert— 

“(3A) Before commencing proceedings to obtain the authority of the sheriff under 10 
subsection (1)(b) the trustee, or the trustee acting under the trust deed, must 
give notice of the proceedings to the local authority in whose area the home is 
situated. 

(3B) Notice under subsection (3A) must be given in such form and manner as may 
be prescribed by the Scottish Ministers.”, and 15 

(d) in subsection (4)— 

(i) after paragraph (b), insert— 

“(ba) “local authority” means a council constituted under section 2 of the 
Local Government etc. (Scotland) Act 1994 (c. 39);”, and 

(ii) in paragraph (d), after “sequestration” insert “or, as the case may be, the 20 
day immediately preceding the date the trust deed was granted”. 

 
12 Abolition of certain requirements to advertise in Edinburgh Gazette 

Sections 15(6) and 25(6) of the 1985 Act (which require the publication in the 
Edinburgh Gazette of certain notices in connection with a sequestration) are repealed. 

 
13 Regulations under the 1985 Act  25 

(1) In section 72 (regulations) of the 1985 Act— 

(a) in subsection (3)(a), after sub-paragraph (ii) insert— 

“(iia) section 5B(5);”, and  

(b) in subsection (3)(b) the words— 

(i) “the first”, and 30 

(ii) from “made” to the end,  

are repealed. 

(2) In paragraph 5 of Schedule 5 to the 1985 Act (protected trust deeds), after paragraph (a) 
of sub-paragraph (2) insert— 

“(aa) make different provision for different cases or classes of case;”. 35 
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PART 3 

GENERAL 

14 Crown application 

This Act binds the Crown acting in its capacity as a creditor. 

 
15 Ancillary provision 5 

(1) The Scottish Ministers may by order made by statutory instrument make— 

(a) such supplemental, incidental or consequential provision as they consider 
necessary or expedient for the purposes of, in consequence of or for giving full 
effect to any provision of this Act, 

(b) such provision as they consider necessary or expedient for transitory, transitional 10 
or saving purposes in connection with the coming into force of any provision of 
this Act. 

(2) An order under subsection (1) may modify any enactment. 

(3) No order under subsection (1)(a) is to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 15 
Parliament. 

(4) A statutory instrument containing an order under subsection (1)(b) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
16 Definitions 

In this Act— 20 

“the 1894 Act” means the Heritable Securities (Scotland) Act 1894 (c. 44), 

“the 1970 Act” means the Conveyancing and Feudal Reform (Scotland) Act 1970 
(c. 35), 

“the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c. 66). 

 
17 Short title and commencement 25 

(1) This Act may be cited as the Home Owner and Debtor Protection (Scotland) Act 2009. 

(2) This Part comes into force on Royal Assent. 

(3) The remaining provisions come into force on such day as the Scottish Ministers may 
appoint by order made by statutory instrument. 

(4) An order under subsection (3) may appoint different days for different provisions. 30 
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